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COVENANT,  ACTION  OF. 

BY   R.   E.    MAXWELL. 

I.  Distinctions,    1. 

II.  When  the  Action  Will  Lie,  1. 

III.  Parties,  2. 

IV.  Pleading,   3. 
V.  Evidence,  4. 

VI.    Variance,  4. 

CROSS   REFERENCES. 

See  the  titles  Actions,  vol.  1,  p.  96:  Assumpsit,  vol.  2,  p.  636;  Bills, 
Notes  and  Checks,  vol.  3,  p.  257;  Contracts,  vol.  4,  p.  552;  Covenants; 
Dert,  the  Action  of;  Executors  and  Administrators;  Insurance;  Par- 
ties;   Pleading. 

As  to  what  law  governs  whether  or  not  action  of  covenant  lies,  see  the  title 
Conflict  of  Laws,  vol.  3,  p.  1087.  As  to  averments  in,  and  defenses  to,  an 
action  of  covenant  on  an  insurance  policy,  see  the  title  Insurance.  As  to  ad- 
missibility of  evidence  under  the  plea  of  covenants  performed,  see  the  titles 
Insurance;  Marine  Insurance.  As  to  action  of  covenant  against  a  lessee  to 
recover  rents,  see  the  title  Landlord  and  Tenant.  As  to  remedy  against  vendor 
where  he  sells  another's  interest,  or  for  defective  title,  see  the  title  Vendor  and 
Purchaser. 

I.    Distinctions. 

Actions  of  Covenant  and  Debt. — There  is  an  established  distinction  be- 
tween  actions  of  covenant  and  actions  of  debt.1 

Money  and  Damages. — A  distinction  is  made  between  the  terms  damages 
and  money  in  numero,  although  the  object  of  the  action  of  covenant  is  to  re- 
cover  a  money  demand.2 

II.    When  the  Action  Will  Lie. 

Necessity  for  Express  Contract. — It  is  necessary  to  an  action  of  covenant 
that  the  covenant  upon  which  it  is  brought  be  an  express  one.3 


1.  Distinction  between  actions  of  cove- 
nant and  debt.— See  the  title  DEBT,  THE 
ACTION  OF. 

The  distinction  between  actions  of  debt 
and  actions  of  covenant  to  recover  rents 
is  too  well  established  to  be  now  un- 
settled. The  action  of  debt  lies  upon  the 
privity  of  estate,  which  is  utterly  ex- 
tinguished between  the  lessor  and  lessee 
by  the  lessor's  acceptance  of  rent  from 
the  assignee.  The  action  of  covenant, 
when  founded  upon  express  covenant, 
lies  not  upon  the  privity  of  estate,  but 
privity  of  contract,  which  cannot,  by  the 
assignment  of  the  premises,  or  by  any  act 
of  the  lessee,  or  by  acceptance  of  the  rent, 
be  transferred  from  him.  Kunckle  v. 
Wynick,   1    Dall.   305,   307,   1    L.    Ed.    149. 

"In   1   Sid.    402,    where   the   court   draws 


the  distinction  between  debt  and  cove- 
nant, they  expressly  mention  the  action 
to  be  for  the  rent;  and  the  case  in  3  Lev. 
283,  is  likewise  covenant  for  nonpayment 
of  the  rent."  Kunckle  v.  Wynick,  1  Dall. 
305,    308,   1    L.    Ed.    149. 

2.  Money  and  damages. — Simonton  v. 
Winter.   5    Pet.    141,    150,  8   L.   Ed.   75. 

"it  is  laid  down  in  the  books,  that  al- 
though the  object  of  the  action  of  cove- 
nant is  the  recovery  of  a  money  demand, 
the  distinction  between  the  terms  dam- 
ages and  money  in  numero  must  be  at- 
tended to."  Simonton  v.  Winter,  5  Pet. 
141,   150,  8   L.    Ed.   75. 

3.  Contract  must  be  express  before  ac- 
tion will  lie. — Kunckle  v.  W.-nick,  1  Dall. 
305,  307,    1    L.  Ed.   14'.). 

"The    covenant,    however,    must    be    an 


COVENANT,  ACTION  OF. 


Necessity  for  Contract  to  Be  under  Seal. — An  action  of  covenant  is  not 
a  proper  remedy  upon  an  instrument  not  under  seal.4  But  to  maintain  the  ac- 
tion in  a  particular  state  upon  a  specialty  it  must  have  been  executed  in  the  form 
required  by  that  state.5  And  because  the  action  will  lie  in  one  state,  on  an  un- 
sealed contract,  it  cannot  therefore  be  said  that  the  action  will  lie  in  another 
state,  where  covenant  can  be  brought  only  on  a  contract  under  seal.6 

Upon  Contract  Partially  Performed  or  One  with  the  Place  of  Per- 
formance Changed. — Though  there  has  been  only  partial  performance  of  a 
contract  under  seal,  an  action  of  covenant  will  lie  on  the  contract  where  full 
performance  of  the  contract  has  been  waived.7  And  the  action  will  lie,  notwith- 
standing by  subsequent   consent  of   the  parties,   the  place   of  performance   was 


changed.8 


III.    Parties. 


Joinder  of  Parties. — In  an  action  of  covenant  on  a  joint  contract,  all  the 
obligees  who  are  alive  must  be  joined  as  plaintiffs;9    and  this  is  so  although  only 


express  covenant,  not  an  implied  one." 
Kunckle  v.  Wynick,  1  Dall.  305,  307,  1  L. 
Ed.  149. 

Comyns,  in  his  Digest  (Covenant,  A, 
2),  says  that  "any  words  in  a  deed  which 
show  an  agreement  to  do  a  thing,  make  a 
covenant."  "But,"  says  the  same  author, 
"where  words  do  not  amount  to  an  agree- 
ment, covenant  does  not  lie;  as,  if  they  are 
merely  conditional  to  defeat  the  estate; 
as,  a  lease,  provided  and  upon  condition 
that  the  lessee  collect  and  pay  the  rents 
of  his  other  houses."  Comyns,  Dig., 
Covenant,  A,  3.  The  language  last  quoted 
is  found  also  in  Piatt's  Treaties  on  the 
Law  of  Covenants.  Law  Library,  vol. 
iii.  p.  17.  Hale  V.  Finch,  104  U.  S.  261,  269, 
26    L    Ed.    732. 

4.  Necessity  for  seal. — LeRoy  v.  Beard, 
8  How.  451,  12  L  Ed.  1151;  Phillips  v. 
Seymour,  91    U.   S.   646,  23  L.   Ed.  341. 

Action  will  not  lie  against  corporation 
without  their  corporate  seal. — "It  was  de- 
cided in  the  case  of  Randall  v.  Van  Vech- 
ten,  19  Johns  60,  that  covenant  would  not 
lie  against  a  corporation,  on  a  contract 
not  under  their  corporate  seal."  Bank  of 
the  Metropolis  v.  Guttschlick,  14  Pet.  19, 
28,  10  L.  Ed.  335.  See  the  title  CORPO- 
RATIONS,  vol.    4,    p.    (V.21. 

5.  Must  be  sealed  in  form  required  in 
state  where  action  brought. — LeRoy  v. 
Beard,  8  How.  451,  12  L.  Ed.  1151;  United 
States  Bank  v.  Donnally,  8  Pet.  361,  373, 
8   L    Ed.   91  l 

"By  the  laws  of  Wisconsin,  where  the 
contract  in  question  was  made,  a  scroll 
or  any  device  by  way  of  seal  has  the 
same  effect  as  an  actual  seal.  But  in  New 
York  it  is  otherwise,  and  an  action 
brought  in  New  York  upon  such  an  in- 
strument must  be  an  action  appropriate 
to  unsealed  instruments.  Therefore, 
where  a  deed  was  executed  with  a  scroll 
in  Wisconsin,  which  contained  a  covenant 
of  seizin,  an  action  of  covenant  was  not 
proper.  LeRoy  ;■.  Beard,  8  How.  151,  12 
L   Ed.   1151. 

"In  A.ndi  I  [erriott,  4  Cow.  508,  it 

wa-  held,  thai  an  action  of  covenanl  will 
not  lie  in  New  York,  on  a  contract  t"  he 
performed   in    Pennsylvania,    where    there 


was  a  scroll  instead  of  a  seal,  in  the  locus 
sigilli;  although,  by  the  law  of  Pennsyl- 
vania, a  scroll  is  deemed  a  seal."  United 
States  Bank  v.  Donnally,  8  Pet.  361,  373, 
8   L.    Ed.   974. 

6.  Kentucky. — Because  an  action  of 
covenant  will  lie  in  Kentucky,  on  an  un- 
sealed contract  made  in  that  state,  a  like 
action  will  lie  in  another  state,  where 
covenant  can  be  brought  only  on  a  con- 
tract under  seal.  United  States  Bank  v. 
Donnally,   8    Pet.   361,   8   L.    Ed.   974. 

7.  When  action  lies  in  absence  of  full 
performance. — District  of  Columbia  v. 
Camden  Iron  Works,  181  U.  S.  453,  45  L. 
Ed.  948. 

Plaintiffs  contracted  under  seal  to  manu- 
facture and  deliver  to  defendants  a  cer- 
tain amount  of  iron  pipe.  The  pipes,  to 
recover  the  price  for  which  this  action 
was  brought,  were  delivered,  and  accepted 
under  the  contract  in  part  performance 
thereof.  Further  performance  of  the  con- 
tract was  waived.  It  was  held,  the  waiver 
of  full  performance  did  not  make  a  new 
contract  and  the  action  of  covenant  was 
the  proper  action  to  recover  the  purchase 
price  for  the  amount  of  pipe  actually  de- 
livered. District  of  Columbia  v.  Camden 
Iron  Works,  181  U.  S.  453,  462,  45  L.  Ed. 
948. 

Will  lie  where  absolute  performance  is 
waived. — -"In  Phillips  v.  Seymour,  91  U. 
S.  646,  23  L  Ed.  341,  it  was  held  that  de- 
fendant was  liable  on  his  covenant  for 
the  contract  price  of  the  work  when  com- 
pleted, where  absolute  performance  had 
been  waived."  District  of  Columbia  v. 
Camden  Tron  Works,  181  U.  S.  453,  462, 
45    L.    Ed.    948. 

8.  Change  of  place  of  delivery. —  "In' 
McComhs  v.  McKennan,  2  W.  &  S.  216, 
it  was  held  that  covenant  may  be  sus- 
tained upon  a  contract  under  seal,  not- 
withstanding by  subsequent  consent  of  the 
parties  the  place  at  which  the  articles 
called  fur  were  to  be  delivered  was 
changed."  District  of  Columbia  v.  Cam- 
den  [ron  Works,  181  U.  S.  453,  462,  45  L. 
Ed.   9  is. 

9.  All  obligees  to  a  joint  contract  must 
sue. — Farni  v.  Tesson,  1   Black  309,   17   L. 
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one  of  them  sealed  the  instrument.10  And  upon  a  covenant  with  a  partnership 
by  its  partnership  name  only,  all  who  are  partners  at  the  time  of  its  execution 
may  sue.11 

IV.    Pleading. 

Declaration— Averment  of  Breach. — It  is  sufficient  to  assign  the  breach 
in  terms  as  general  as  those  in  which  the  covenant  is  expressed.12  But  in  a 
declaration  upon  a  covenant  for  general  performance  of  duty,  if  no  breach  be 
assigned,  or  a  breach  which  is  bad,  as  not  being  in  point  of  law  within  the 
scope  of  the  covenant,  the  defect  is  fatal,  even  after  verdict.13 

Averment  of  a  Parol  Contract. — In  a  state  where  the  common-law  rules 
of  pleading  and  the  distinction  between  forms  of  action  prevail,  a  declaration 
in  an  action  of  covenant  averring  a  parol  contract  is  bad  on  demurrer.14 

Joinder  of  Issues. — More  than  one  issue  may  be  joined  in  an  action  of 
covenant.15 

Pleading  Special  Matters  of  Defense. — In  an  action  of  covenant  on  an 
instrument  under  seal,  all  special  matters  of  defense  must  be  pleaded.16 

Admission  by  Failure  to  Properly  Answer  Declaration. — In  an  answer 
to  an  action  of  covenant  if  a  matter  is  not  well  pleaded,  and  is  no  answer  to  the 
breach  assigned  in  the  declaration,  it  cannot  be  considered  an  admission  of  the 
cause  of  action  stated  in  the  declaration.17 


Ed.  67.  See  the  titles  COVEXAXTS; 
LANDLORD  AND  TENANT;  PAR- 
TIES. 

10.  All  must  sue  although  only  one 
sealed  the  agreement. — In  an  action  of 
covenant  upon  a  covenant  made  with  two 
or  more  persons,  all  the  covenantees 
must  join,  although  only  one  of  them  seals 
the  agreement.  Seymour  v.  Western  R. 
Co.,    106    U.    S.    320,    321,    27    L.    Ed.    103. 

11.  All  partners  to  a  partnership  con- 
tract may  sue. — Seymour  v.  Western  R. 
Co.,    106    U.    S.    320,   321,   27    L    Ed.    103. 

In  an  action  of  covenant  upon  the  agree- 
ment declared  on — by  the  recital  that  it  is 
made  between  the  defendant  and  "Silas 
Seymour  and  such  other  parties  as  he 
may  associate  with  him  under  the  name 
of  S.  Seymour  &  Company,"  signed  "S. 
Seymour  &  Co.  by  S.  for  the  partnership, 
parties  of  the  second  part," — by  the  sig- 
nature of  "S.  Seymour  &  Co.,"  all  the 
parties  to  the  company  at  the  time  of 
signing  of  the  contract  may  join.  Sey- 
mour v.  Western  R.  Co.,  106  U.  S.  320,  321, 
27   L    Ed.   103. 

12.  Averment  of  breach  in  terms  in 
which  covenant  is  expressed. — Bender  v. 
Fromberger,  4  Dall.  436,  438,  1  L.  Ed.  898. 

13.  Failure  or  defective  averment  of 
breach. — Minor  v.  Mechanics'  Bank,  1  Pet. 
46,   67,  7   L.  Ed.   47. 

14.  Averment  of  a  parol  contract. — So 
held  in  Illinois.  Phillips  v.  Seymour,  91 
U.  S.  646,  23  L.  Ed.  341.  See  ante, 
"Where  the  Action  Will  Lie,"  II.  See 
the  title  PLEADING. 

15.  Joinder  of  more  than  one  issue. — ■ 
Bender  v.  Fromberger,  4  Dall.  436,  439,  1 
L    Ed.   898. 

"A  great  number  of  issues,  in  actions 
of  covenant,  may  be  joined."      Bender  v. 


Fromberger,    4    Dall.    436,    439,    1    L.    Ed. 
898. 

16.  Special  matters  of  defense  must  be 
pleaded. — Marine  Ins.  Co.  v.  Hodgson,  6 
Cranch   206,   3   L.    Ed.   200. 

17.  Failure  to  make  proper  answer  to 
the  declaration  no  admission  of  cause  of 
action  stated. — Simonton  v.  Winter,  5 
Pet.  141,  8  L  Ed.  75.  See  the  title 
PLEADING. 

Action  of  covenant  on  a  charter  party, 
by  which  the  owners  of  the  brig  James 
Monroe  let  and  hired  her  to  the  plaintiff 
in  error  for  a  certain  time;  the  money 
payable  for  the  hire  of  the  vessel,  to  be 
paid  at  certain  periods,  and  under  cir- 
cumstances, stated  in  the  charter  party; 
after  some  time,  and  after  the  vessel  had 
earned  a  sum  of  money,  while  in  the  em- 
ployment of  the  charterer,  she  was  lost 
by  the  perils  of  the  sea.  The  declaration 
set  out  the  covenants,  and  averred  per- 
formance on  the  part  of  the  plaintiffs,  and 
that  the  sum  of  $2,734.17  was  due  and 
unpaid  upon  the  charter  party;  the  de- 
fendant pleaded,  that  he  had  paid  to  the 
plaintiffs  all  and  every  such  sums  of 
money  as  were  become  due  and  payable 
from  him,  according  to  the  true  intent 
and  meaning  of  the  articles  of  agreement; 
on  the  trial  of  the  issue,  upon  this  plea, 
the  court,  at  the  request  of  the  plaintiffs, 
instructed  the  jury,  that  the  plea  did  not 
impose  any  obligation  on  the  plaintiff  to 
prove  any  averment  in  the  declaration; 
but  that  the  whole  onus  probandi,  under 
the  plea,  was  upon  the  defendant,  to 
prove  the  payment  stated  in  the  same,  as 
the  plea  admitted  the  demand  as  stated 
in   the  ■  '■  Ltion.     Held,  that   there  was 

no  issue  properly  joined;  the  breach  as- 
signed in  the  declaration  is  special,  the 
nonpayment  of  a  certain  sum  of  money, 
for    particular    and    specified    services    al- 
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V.  Evidence. 

Admissibility. — In  an  action  of  covenant,  evidence  of  a  parol  contrail  is 
inadmissible.18 

VI.  Variance. 

Between  Evidence  and  Instrument  Sued  on. — Under  the  plea  of  cove- 
nant performed,  evidence  will  not  be  admitted  which  goes  to  vacate  the  in- 
strument sued  on.19 


Ieged  to  have  been  rendered;  the  plea 
alleges,  generally,  that  the  defendant  had 
paid  all  that  was  ever  due  and  payable, 
according  to  the  tenor  of  the  agreement, 
and  not  all  of  the  specified  sum;  this  does 
not  meet  the  allegations  in  the  declara- 
tion, nor  amount  to  an  admission  f '■»■"  l  the 
vessel  had  earned  the  sum  demanded;  and 
there  was  error  in  the  court  in  instruct- 
ing the  jury  that  the  plaintiffs  were  not 
bound  to  p/ove  the  allegations  in  the  dec- 


Simonton  v.  Winter,  5  Pet.  141, 
75. 

parol  contrai  t  not 
v.    Sejnioir,    oi    U.    S. 
See  ante,  "When  the 
II.        See      the      title 
PAROL  EVIDENCE. 

19.  Between  evidence  and  instrument 
sued  on. — Marine  Ins.  Co.  v.  Hodgson,  6 
Cranch  206,  3  L.  Ed.  200.  See  the  title 
VARIANCE. 


laration. 
8  L.  Ed. 

18.   Evidence  of 
missible. — Phillips 
640,  23   L.    Ed.   341. 
Action    Will    Lie," 
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CROSS   REFERENCES. 

See  the  titles  Assumpsit,  vol.  2,  p.  636;  Bills,  Notes  and  Checks,  vol.  3,  p. 
257;  Bonds,  vol.  3.  p.  382;  Compromise  and  Settlement,  vol.  3,  p.  980;  Con- 
ditions, vol.  3,  p.  1004;  Contracts,  vol.  4,  p.  552;  Damages;  Deeds;  Equity.; 
Estoppel;  Fraud  and  Deceit;  Landlord  and  Tenant;  Limitation  of  Ac- 
tions and  Adverse  Possession;  Public  Lands;  Rescission,  Cancellation 
and  Reformation- ;  Restraint  of  Trade;  Sales;  Specific  Performance; 
Vendor  and  Purchaser  ;  Warranty. 

As  In  a  claim  for  breach  of  covenant  being  a  provable  debt  under  the  bankrupt 
act,  see  the  title  Bankruptcy,  vol.  2,  p.  792.  As  to  the  defect  in  a  title  to  property 
being  such  a  failure  of  the  consideration  as  to  constitute  a  defense  to  an  action  on 
a  note  given  therefor,  see  the  title  Bills,  Notes  and  Checks,  vol.  3,  p.  257.  As 
to  action  of  covenant,  see  the  title  Covenant,  Action  of,  ante,  p.  1.  As  to  a 
covenant  involving  an  abandonment  of  a  duty  to  the  public  as  being  an  unlawful 
contract,  see  the  title  Illegal  Contracts.  As  to  right  to  protect  trust  property, 
mortgaged  with  a  covenant  of  warranty  by  a  railroad,  from  sale,  see  the  title 
Rait. roads. 

I.    Definition  and  Distinctions. 
Special  and  Limited  Covenant. — A  covenant  that  grantor  will  convey  by 
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deed  of  general  warranty  only  upon  the  happening  of  a  certain  condition,  is  a 
special  and  limited  covenant.1 

Covenant  and  Guaranty  Distinguished.— The  term  covenant  would  he  the 
technical  synonym  for  the  word  guaranty  used  in  a  contract  under  seal.2 

II.    Creation. 

A.  Express  Covenants.— Form.— Neither  express  words  of  covenants,  nor 
any  particular  technical  words,  nor  any  special  form  of  words,  are  necessary  in 
order  to  charge  a  party  with  covenant.3 

B.  Implied  Covenants— 1.  In  General.— Not  Implied  When  Should 
Have  Been  Expressed. — The  tendency  of  modern  decisions  is  not  to  imply 
covenants  which,  if  intended,  could  and  should  have  heen  expressed.4  Hence 
where  a  contract  is  drawn  up  ii*  form  with  obvious  attention  to  details,  a  cove- 
nant cannot  be  implied  in  the  absence  of  language  tending  to  a  conclusion  that 
a  covenant  was  intended.5  But.  by  a  representation,  a  party  may  bind  himself 
just  as  much  as  by  an  express  covenant.6 

Covenant  to  Convey  in  Future  Implied. — An  agreement  to  make  a  present 
sale  of  land,  for  which  there  is  to  be  made  present  and  successive  payments 
within  four  years,  implies  a  covenant,  that  at  the  end  of  four  years  the  grantor 
will  be  able  to  make  a  clear  title.7 

Covenant  to  Repair  Not  Implied. — See  the  title  Landlord  and  Tenant. 

Covenant  to  Leave  Premises  in  Good  Condition  Implied. — See  the  title 
Landlord  and  Tenant. 

How  Excluded. — Covenants  by  implication  may  often  be  excluded  by  use  of 
some  express  provisions  in  the  instrument,8  or  by  the  use  of  express  covenants.9 


1.  Special  and  limited  covenant. — 
Davenport  v.  Lamb,  13  Wall.  418,  430,  20 
L.    Ed.   655. 

A  covenant  that  if  the  grantors  "obtain 
the  fee  simple"  to  the  property  "from  the 
government  of  the  United  States,  they 
will  convey  the  same"  to  the  grantee,  his 
heirs  or  assigns,  "by  deed  of  general  war- 
ranty," is  special  and  limited.  It  takes 
effect  only  in  case  the  grantors,  or  their 
heirs  (if  the  covenant  binds  the  heirs) 
acquire  the  title  directly  from  the  United 
States.  It  does  not  cover  the  acquisition 
of  the  title  of  the  United  States  from  any 
intermediate  party,  and  this  was  evidently 
the  intention  of  the  parties.  Davenport 
V.  Lamb.  13  Wall.  418,  430.  20  L.   Ed.   655. 

2.  Covenant  and  guaranty  distinguished. 
—Hill  v.  Smith,  21  How.  283,  286,  16  L 
Ed.   113.      See   the   title   GUARANTY. 

3.  No  particular  form  necessary  to 
charge  a  party  with  a  covenant. — '"The 
law,"  says  Bacon,  "does  not  seem  to  have 
appropriated  any  set  form  of  words  which 
are  absolutely  necessary  to  be  made  use 
of  in  creating  a  covenant."  Bac.  Abr., 
Covenant,  A.  Hale  v.  Finch,  104  U.  S. 
261,   268,   26   L-    Ed.    732. 

A  covenant  will  not  arise  unless  it  can 
be  collected  from  the  whole  instrument 
that  there  was  an  argument,  or  promise, 
or  engagement,  upon  the  part  of  the  per- 
son sought  to  be  charged,  for  the  per- 
formance or  nonperformance  of  some  act. 
Hale  v.  Finch,  104  U.  S.  261,  260,  26  L. 
Ed.  732. 

Intention  of  parties. — Mr.  Parsons  says: 
"Words  of  proviso  and  condition  will  be 
construed   into   words    of   covenant,    when 


such  is  the  apparent  intention  and  mean- 
ing of  the  parties."  2  Parsons,  Contracts, 
23.  Hale  v.  Finch,  104  U.  S.  261,  268  26 
L.  Ed.  732. 

4.  Covenants  not  generally  implied. — 
Sheets  v.  Selden,  7  Wall.  416,  423,  19  L. 
Ed.   166. 

5.  Hudson  Canal  Co.  v.  Pennsylvania 
Coal    Co.,   8  Wall.   276,   19  L    Ed.   349 

6.  Smith  v.  Richards,  13  Pet.  26,  36,  10 
L    Ed.   42. 

7.  Covenant  to  convey  in  future  implied. 
— Boyce  v.  Grundy,  3  Pet.  210,  216,  7  L. 
Ed.    655. 

8.  How  excluded. — In  the  case  of  the 
Trustees  of  the  Wabash  and  Erie  Canal 
v.  Brett,  the  trustees  had  leased  so  much 
of  the  surplus  water  of  the  canal  as  might 
be  necessary  for  the  purposes  specified. 
The  right  was  reserved,  upon  paying  for 
the  mill  to  be  built  by  the  lessee,  to  re- 
sume the  use  of  the  water  leased  when- 
ever it  might  be  necessary  for  navigation, 
or  whenever  its  use  for  hydraulic  pur- 
poses should  be  found  to  interfere  with 
the  navigation  of  the  canal.  It  wan 
averred  that  the  trustees  had  abandoned 
that  part  of  the  canal,  and  suffered  it  to 
go  to  decay,  so  that  the  water  power  was 
destroyed,  and  the  plaintiff's  mill  ren- 
dered valueless.  The  court  held  that  there 
was  mi  implied  covenant  to  keep  the  canal 
in  repair,  that  the  express  provision  for 
compensation  in  one  case  excluded  the  im- 
plication of  such  right  in  all  ether-,  and 
that  the  plaintiff  was  without  remedy. 
Sheets  ?'.  Selden,  7  Wall.  416,  I:-::  I1)  L 
Ed.   166. 

9.  Excluded  by  express  covenants. — An 
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A  statutory  covenant  of  seisin  will  never  be  implied  when  a  general  covenant 
of  warrantv  has  been  inserted  in  a  deed.10 

2.  Implied  by  Law. — At  common  law.  in  the  transfer  of  estates  of  freehold  by 
deed,  a  warranty  was  implied  from  the  word  of  feoffment,  dedi,  and  from  no  other 
word,  and  from  words  of  bargain  and  sale  merely  no  covenant  was  implied  in 
any  case.  And  it  was  provided  in  1707  by  the  statute  of  6  Anne.  ch.  35,  §  30,  and 
a  little  later  by  statute  in  some  states  that  the  use  of  the  words  grant,  bargain 
and  sell,  shall  amount  to,  and  be  adjudged  to  be  a  covenant.11  In  1815  such  an 
act  was  passed  in  Pennsylvania  providing  that  the  use  of  these  words  should 
amount  to  a  covenant,  that  the  grantor  was  seized  of  an  indefeasible  estate,  in 
fee  simple,  freed  from  incumbrances  done  or  suffered  from  the  grantor.  In  the 
construction  of  this  statute  and  similar  ones  enafted  in  other  states,  it  was  held 
that  by  the  use  of  the  words,  freed  from  incumbrances  done  or  suffered  by  him. 
the  legislature  did  not  intend  that  the  covenant  should  be  that  the  grantor  was 
seized  of  an  estate  absolutely  indefeasible.12  But  these  covenants  raised  by  law 
from  the  use  of  particular  words  are  only  intended  to  be  operative  where  the 
parties  themselves  have  omitted  to  insert  covenants.  Where  the  party  declares 
how  far  he  will  be  bound  to  warrant,  that  is  the  extent  of  his  covenant;  but  if 
the  grantor  were  to  write  out  this  statutory  covenant  in  a  deed,  and  also  insert 
a  covenant  of  general  warranty,  it  would  present  a  very  different  question,  as 
then  it  would  bv  that  act  appear  to  be  his  intention  that  both  covenants  should 
be  operative.  In  such  a  case  the  court  would  have  to  give  effect  to  each,  so  far  as 
it  was  not  limited  by  the  other.13    To  qualify  the  statutory  general  warranty  it 


express  covenant  against  incumbrances 
takes  away  all  implied  ones.  Van  Rens- 
selaer v.  Kearney,  11  How.  297,  320.  13 
L.    Ed.    703. 

10.  Covenant  of  seisin  not  implied 
when  covenant  of  general  warranty  exists. 
—  Douglass  v.  Lewis.  131  U.  S.  75,  33  L. 
Ed.   53. 

11.  Douglass  v.  Lewis,  131  U.  S.  75,  82, 
33  L.  Ed.  53. 

12.  Construction  of  Pennsylvania  act. 
— "In  Gratz  v.  Ewait,  2  Binney  (Penn.) 
95.  99,  the  construction  of  this  statute  was 
carefully  considered,  and  Tilghman,  C.  J., 
in  delivering  the  opinion.  said:  'The 
meaning  is  not  clearly  expressed;  but  I 
take  it  to  be  a  covenant  :  *  *  that  the 
estate  was  indefeasible  as  to  any  act  of 
the  grantor.  For  if  it  was  intended  that 
the  covenant  should  be  that  the  grantor 
was  seized  of  an  estate  absolutely  inde- 
feasible, it  was  improper  to  add  the  sub- 
sequent word~  "freed  from  incumbrance 
done  or  suffered  by  him."  *  *  *  The  words 
"seized  of  an  indefeasible  estate  in  fee 
simple"  are  to  be  considered,  therefore, 
not  a-  standing  alone,  but  in  connection 
with  tin-  words  next  following,  "freed 
from  incumbrances  done  or  suffered  from 
the  grantor."  Douglass  v.  Lewis,  131  U. 
S.  75.  82,  :;::  L.  Ed.  53.  See  post,  "General 
Rule-  of  Construction,"  V.  A. 

Construction     in      other      states. — "The 
provision    upon    this    subject    in    the    stat- 
ute-   of    Alabama,    Arkansas,    Illinois    and 
Mississippi  is  substantially  the  same  as  in 
Pennsylvania,   and    the    same   construction 
ha-    been   put   upon   it    by   the   court-.   Stew- 
art  v.    Anderson,    10    Alabama,   504;   Win- 
n   v.    Vaughan,   22    Arkansas.   72;    Finey 
Illinois,    56:    Weems   v.    Mc- 
jghan,     7      Smedes      &      Marsh,      427." 


Douglass  v.  Lewis,  131  U.  S.  75,  84,  33 
L.  Ed.  53.  But  see  the  case  of  Bender 
v.  Fromberger.  4  Dall.  436.  440,  1  L.  Ed. 
898. 

The  words  "grant,  bargain  and  sell." 
have  the  force  of  a  general  warranty,  un- 
less restrained  by  subsequent  expres- 
sions. Bender  v.  Fromberger,  4  Dall. 
430.   440,    1    L.    Ed.    898. 

The  British  statute  makes  use  of  more 
words,  and  the  intention  is  more  clearly 
expressed.  It  declares  that  the  word- 
grant,  bargain  and  sell  shall  amount  to  a 
covenant  that  the  bargainor,  notwith- 
standing any  act  done  by  him,  was  at  the 
time  of  the  execution  of  the  deed  seized 
of  an  indefeasible  estate  in  fee  simple, 
etc.  Douglass  v.  Lewis,  131  U.  S.  75.  83, 
33    L.    Ed.    53. 

13.  Limitation  to  provisions. — Douglass 
V.  Lewis,  131  U.  S.  75,  86,  87,  33  L.   Ed.  53. 

"The  same  result  is  reached  and  an- 
nounced by  the  supreme  court  of  Illinois 
in  Finley  v.  Steele.  23  Illinois  56,  in  which 
case  Mr.  Justice  Walker,  speaking  for  the 
court,  says  that  'this  statutory  provision 
does  not  create  this  covenant  against  the 
intention  of  the  parties;'  that  'the  employ- 
ment of  any  language  from  which  it  ap- 
pears the  parties  intended  that  these 
word-  should  not  have  such  an  effect.' 
does  away  with  the  statutory  covenant; 
that  all  statutes  in  derogation  of  the 
common  law  must  be  construed  strictly; 
that  if  there  is  a  doubt  whether  where 
there  is  a  general  covenant  of  warranty 
in  the  deed,  such  a  case  is  embraced 
within  the  provisions  of  the  statute,  it 
should  not  be  held  as  controlling  the 
rights  of  the  panic-."  Douglass  v.  Lewi-, 
i:;i    U.    S.   75,   86,   33   L.    Ed.  53. 
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has  been  the  custom  of  scriveners  to  insert  a  clause  of  special  warranty.  And  it 
is  generally  inserted  as  a  matter  of  course,  unless  in  cases  where  the  parties 
agree  on  a  general  warranty.14 

Breach  of  Statutory  Covenant.— See  post,  "Statutory  Covenant,''  VI,  A,  4. 

III.    Parties  to  Covenants. 

Married  Women. — Where  a  married  woman  is  not  given  express  power  to 
incur  responsibilities  for  title,  she  cannot  make  a  covenant  of  warranty.15 

IV.     Covenants  in  Restraint   of  Trade. 

These  covenants  will  be  found  treated  elsewhere.1'1 

V.    Construction  and  Operation. 

A.  General  Rules  of  Construction. — Covenant  or  Condition. — It  has 
been  held  that  a  provision  in  an  instrument  may  amount  to  both  a  condition  and 
a   covenant.17 

Construed  aganist  Covenantor. — A  covenant  is  to  be  construed  most 
strongly  against  the  covenantor  ;  and  in  giving  effect  to  the  intention  of  the  par- 
ties to  an  instrument  of  conveyance,  the  courts  have  kept  this  principle  in  view  ;18 
but  in  the  construction  of  the  statutory  implied  covenant,  it  is  not  construed 
against  the  covenantor.  The  creation  of  the  statutory  covenant  is  in  derogation 
of  common  law,  and  the  words  of  the  covenant  created  by  statute  out  of  lan- 
guage in  a  deed  should  be  strictly  construed.19 

Intention. — Provisions  in  an  instrument  may  be  construed  as  covenants,  if 
from  the  language  it  is  found  that  such  was  the  intent  and  meaning  of  the  par- 
ties.20 

Special  Covenant  as  Restraining  a  General  Covenant. — It  is  conceded 
that  a  special  covenant  will  restrain  a  general  one,  where  the  two  are  absolutelv 
irreconcilable :  but  where  they  are  entirely  independent  of  each  other  and  of  a 
different  character,  they  will  all  stand.21 

Expression  of  One  Is  the  Exclusion  of  Another. — Where  the  grantor  in- 
serts a  covenant  of  general  warranty,  and  omits  all  other  covenants,  he  is  bound 
onlv  by  the  covenant  he  has  inserted,  for  such  must  have  been  his  intention. -- 


14.  General  warranty  qualified  by  spe- 
cial warranty. — Bender  v.  Fromberger,  4 
Dall.   43G,   440.   1   L.    Ed.   898. 

15.  Married  women. — Griffin  v.  Reyn- 
olds, 17  How.  609,  15  L.  Ed.  229.  See 
post,  "Liability  on  Covenants,"  VII.  See 
the    title    HUSBAND    AND    WIFE. 

16.  Covenants  in  restraint  of  trade. — 
See    the   title    RESTRAXT    OF   TRADE. 

17.  May  be  both  covenant  and  condi- 
tion.— -"There  are  cases  in  which  the  in- 
strument to  be  construed  was  held  to  con- 
tain both  a  condition  and  a  covenant;  as. 
'If  a  man  by  indenture  letteth  lands  for 
years,  provided  always,  and  it  is  cove- 
nanted and  agreed  between  the  said  par- 
tie-,  that  the  lessee  should  not  alien.'  It 
was  adjudged  that  this  was  'a  condition 
b\  force  of  the  proviso,  and  a  covenant 
b>-  force  of  the  other  words.'  Co.  Litt. 
203b."  Hah-  v.  Finch,  104  U.  S.  261,  269, 
26   L.   Ed.   732. 

A  provision  in  a  bill  of  sale  of  a  steam- 
boat, that  the  boat,  its  machinery,  etc., 
shall  not  be  used  for  a  certain  length  of 
time  on  particular  named  route-  has  been 
construed  not  to  be  a  covenant  but  a 
condition.  Hale  v.  Finch,  104  U.  S.  261, 
26   L.    Ed.    7 


18.  Construed  against  covenantor. — 
Douglass  v.  Lewis,  131  U.  S.  7.5,  85,  33  L. 
Ed.   53.     See  the  title   DEEDS. 

19.  Statutory  covenant  construed 
strictly. — Douglass  v.  Lewis,  131  U.  S.  75. 
33  L.  Ed.  53.  See  ante,  '-Implied  bv  Law." 
II,   B,  2. 

20.  Intention  of  parties  to  determine 
covenant. — Hale  v.  Finch,  104  U.  S.  261, 
26  L.   Ed.   732. 

21.  Special  covenant  as  restraining  a 
general  covenant. —  Douglass  v.  Lewis,  131 
U.  S.  75.  s.5.  33  L  Ed.  53.  See  post,  "Not 
Controlled  by  Subsequent  Special  War- 
ranty,"   V,    E,    1.    a.    (.5). 

Qualifying  statutory  covenant  of  war- 
ranty.— See    ante.    "Implied    by    Law,"    II, 

There   is  no  absurdity   of  contradiction 

in  making  one  covenant  against  yourself 
and  your  heir>.  and  another  against  all 
mankind.  Bender  v.  Fromberger,  4  Dall. 
;::<,.    no.    i    I..    Ed.   898. 

22.  Expression  of  one  in  the  exclusion 
of  another.  —  Douglass  v.  Lewis,  131  V .  S. 
7.5.  86,  33   I..    Ed.   53. 

Express  covenant  of  warranty  excludes 
implied  statutory  covenant. — See  ante 
"In    General,"    II,    B,    1. 
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A  reference  to  covenants  of  warranty,  or  covenants  warranting  the 
title,  in  a  clause  in  which  covenants  of  title  are  usually  inserted,  but  in  which 
clause  they  are  excluded,  shows  that  the  parties  had  in  view  the  common  course 
of  conveyance.23 

B.  Joint  or  Several  Covenant. — The  rule  is  that  a  covenant  may  be  con- 
strued as  joint  or  several  according  to  the  interests  of  the  parties  appearing  upon 
the  face  of  the  obligation  if  the  words  are  capable  of  such  a  construction,  but 
it  will  not  be  construed  as  several  by  reason  of  several  interests  if  it  be  expressly 

joint.24 

C.  Dependent  or  Independent  Covenants — 1.  Intention  of  Parties. — 
Covenants  are  to  be  considered  dependent,  or  independent,  according  to  the  in- 
tention of  the  parties,  this  intention  to  be  deduced  from  the  whole  instrument.25 

2.  Dependent  Covenants  Favored. — Although  many  nice  distinctions  are 
to  be  found  in  the  books  upon  the  question,  whether  the  covenants  of  the  re- 
spective parties  to  a  contract  are  to  be  considered  independent  or  dependent,  yet 
it  is  evident,  the  intimation  of  courts  have  strongly  favored  the  latter  con- 
struction, as  being  obviously  the  most  just.20 

3.  Covenants  Held  Dependent. — Where  the  performance  of  a  covenant  on 
one  side  is  a  condition  to  the  performance  of  a  covenant  on  the  other,  the  cove- 
nants are  dependent.27 


23.  Covenants  of  title  in  power  of  at- 
torney.— Clarke  v.  Courtney,  5  Pet.  319, 
349,  8   L.   Ed.   140. 

24.  Jcint  or  several  covenants. — Farni 
v.  Tesson,   1   Black  309,  17  L.  Ed.  67. 

A  covenant  with  several  et  cum  quali- 
bet  and  qualibet  eorum,  is  a  several  cove- 
nant only  where  there  are  several  in- 
terests. Where  the  interest  is  joint  the 
words  cum  quolibet  et  qualibet  eorum  are 
void,  and  the  covenant  is  joint.  Calvert  v. 
Bradley,  16  How.  580,  595,  14  L.  Ed. 
L066. 

25.  Dependent  or  independent  deter- 
mined from  intention  of  parties. — Phila- 
delphia, etc.,  R.  Co.  v.  Howard,  13  How. 
307,  339.  14  L.  Ed.  157;  Pollak  v.  Brush 
Elec.  Ass'n,  128  U.  S.  446,  455,  32  L.  Ed. 
174;  Loud  v.  Pomona  Land,  etc.,  Co.,  153 
U.  S.  56  1,  578,  38  L  Ed.  822;  Goldsborough 
V  Orr.  8  Wheat.  217,  5  L.  Ed.  600;  Bank 
v.  Hagner,  1   Pet.  455,  7  L.  Ed.  219. 

The  question  whether  covenants  are 
dependant  or  independent  must  be  de- 
termined in  each  case  upon  the  proper 
construction  to  be  placed  on  the  language 
employed  by  the  parties  to  express  their 
agreement.  If  the  language  is  clear  and 
unambiguous  it  must  be  taken  according 
i,,  its  plain  meaning  as  expressive  of  the 
intention  of  the  parties,  and  under  settled 
principles  of  judicial  decision  should  not 
be  controlled  by  the  supposed  incon- 
veni  i   hard-hip  that  may  follow  such 

construction.       Loud     v.     Pomona     Land, 
,    Co.,    153    U.    S.    564,    576,    38    L.    Ed. 

26  Dependent  covenants  favored. — 
Bank  v.  Hagner,  i  Pet.  455,  t65,  7  L.  Ed. 
219;  Pollak  v.  Brush  Elec.  Ass'n,  128  U. 
S  146,  155,  32  L  Ed.  474;  Telfener  v. 
Russ,    162   U.  S.    170.   iso.  40  L.    Ed.  930. 

27.     Covenants     held     dependent. —  New 

Orlean-    v.   Texas,   etc.,   R.    Co.,   171    U.   S. 

•     i  i    1.     Ed.    178;    Phillips  v.   Seymour, 

91    U.    S.   646,  650,  23   L   Ed.   341;   Loud  V. 


Pomona  Land,  etc.,  Co.,  153  U.  S.  564, 
578,    38    L.    Ed.    822. 

In  Phillips  v.  Seymour,  91  U.  S.  646, 
650,  23  L.  Ed.  341,  it  was  said  by  Mr.  Jus- 
tice Miller,  speaking  for  the  court,  that 
"where  a  specified  thing  is  to  be  done  by 
one  part}'  as  the  consideration  of  the 
thing  to  be  done  by  the  other,  it  is  un- 
deniably the  general  rule  that  the  cove- 
nants are  mutual,  and  are  dependent,  if 
they  are  to  be  performed  at  the  same 
time."  Loud  v.  Pomona  Land,  etc.,  Co., 
153   U.    S.    564,   578,   38    L    Ed.    822. 

Covenants  to  make  title  and  pay  pur- 
chase money. — Where  a  written  agree- 
ment for  the  sale  of  lands,  executed  and 
sealed  by  vendor  and  vendee,  binds  one 
party  to  make  a  deed  for  the  property, 
and  the  other  to  pay  a  certain  sum,  part 
in  cash,  within  sixty  days,  and  the  re- 
mainder in  annual  installments,  with  a 
bond  and  mortgage  for  the  deferred  pay- 
ments, the  covenants  are  concurrent  and 
reciprocal,  constituting  mutual  conditions 
to  be  performed  at  the  same  time.  Wash- 
ington v.  Ogden,  1  Black  450,  17  L  Ed. 
203;  Telfener  v.  Russ,  162  U.  S.  170,  181, 
40  L  Ed.  930.  But  see  post,  "Covenants 
Held    Independent,"   V,   C,   4. 

Covenants  to  pay  purchase  price  and  to 
convey  the  property  upon  payment 
thereof  are  not  of  a  shifting  character, 
independent  at  one  time  and  dependent  at 
another,  or  independent  as  to  one  or  more 
installments  of  purchase  money  and  de- 
pendent in  respect  to  others,  unless  there 
is  a  clearly  expressed  intention  on  the 
part  of  the  contracting  parties  that  such 
should  be  the  case.  Loud  v.  Pomona 
Land,  etc.,  Co.,  153  U.  S.  564,  580,  38  L. 
Ed.   822. 

A  covenant  by  a  vendor  to  transfer  his 
rights  to  purchase  public  land  acquired 
under  application;  to  survey,  make  all  the 
field  notes  and  maps  thereof  as  required 
by  law;  and  a  covenant  by  the  purchaser 
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4.  Covenants  Held  Independent.— But  where  the  acts  stipulated  to  be 
done,  are  to  be  done  at  different  times,  the  covenants  are  to  be  construed  as  in- 
dependent of  each  other.28 

D.  Covenants  Running  with  Land— 1.  Similarity  to  Equitable  Re- 
strictions.—Whether  the  true  theory  of  equitable  restrictions,  imposed  upon 
property  conveyed,  is  the  same  as  that  of  covenants  running  with  the  land,  or 
different  as  their  historical  antecedents  are  different  in  part,  it  would  seem  that 
the  two  must  have  somewhat  similar  limits.29 

2.  Covenants  That  Run  with  Land.— Covenant  of  Warranty.— A  cove- 
nant of  warranty  runs  with  the  land.30 

Covenant  to  Allow  Use  of  Right  of  Way.— A  covenant  in  a  contract  be- 
tween railroad  companies  providing,  that  one  of  the  companies  shall  permit  other 
railroads  to  use  its  right  of  way,  is  binding  upon  subsequent  purchasers,  with 
notice.31 

Covenant  in  Deed  to  Perform  Certain  Duties. — A  condition  in  the  nature 
of  a  covenant,  in  a  deed,  that  the  grantee  shall  perform  certain  duties,  attaches 
to  the  land  wherever  it  goes.3- 

3.  Covenants  That  Do  Not  Run  with  Land.— Covenants  of  Seisin  and 
of  Good  Right  to  Convey. — The  covenant  of  seisin,  covenant  of  good  right  to 
convey,33  and  covenant  to  insure  do  not  run  with  the  land.34  And  a  covenant 
made  by  a  railroad  for  itself  and  assigns,  not  to  build  a  depot  within  a  certain 
distance  of  a  depot  on  land  conveyed  to  the  railroad  by  covenantor  is  not  a  cov- 
enant running  with  the  land,  as  will  be  binding  upon  an  assignee.35    And  it  has 


to  pay  so  much  per  acre  for  the  surveys, 
field  notes  and  maps  and  the  filing  thereof, 
are  dependent  covenants.  Telfener  v. 
Russ.   162   U.   S.   170,  40  L.  Ed.  930. 

28.  Covenants  held  independent. — 
Goldsborough  v.  Orr,  8  Wheat.  217.  5 
L.  Ed.  600;  Loud  v.  Pomona  Land,  etc., 
Co.,  153  U.  S.  564,  578,  38  L.  Ed.  822; 
Philadelphia,  etc.,  R.  Co.  v.  Howard,  13 
How.  307,  14  L   Ed.   157. 

In  many  cases,  both  in  England  and  in 
the  United  States,  the  rule  of  construc- 
tion is  adopted  that  an  agreement  to  pay 
by  installments  or  at  different  times  would 
make  the  covenants  independent,  since 
such  an  agreement  manifests  a  willing- 
ness to  rely  on  the  covenants  of  the  other 
contracting  party  for  title  or  perform- 
ance as  the  consideration  for  such  pay- 
ments. Loud  v.  Pomona  Land,  etc.,  Co., 
153   U.    S.    564,   579/38   L-    Ed.    822. 

Examples. — Where  the  parties  to  a  deed 
covenanted  severally  against  their  own 
acts  and  incumbrances,  and  also  to  war- 
rant and  defend  against  their  own  acts, 
and  those  of  all  other  persons,  with  an  in- 
demnity in  lands  of  an  equivalent  value, 
in  case  of  eviction,  it  was  held,  that  these 
covenant?  were  independent.  Duvall  V. 
Craig,  2   Wheat.   45.  4  L.   Ed.   180. 

Where  the  city  of  Montgomery  cove- 
nants to  pay  an  aggregate  sum  for  a 
dynamo,  a  thai  for  said  machine  and  arc 
lights,  bought  from  the  Brush  Electric  As- 
sociation, and  for  an  independent  con- 
sideration the  company  covenants  to 
transfer  certain  stock,  such  covenants  are 
independent  of  each  other.  Pollak  V. 
Brush  Elec.  Ass'n,  128  U.  S.  446,  32  L 
Ed.   474. 

A  covenant  to  finish  the  work  by  a  cer- 
tain day,  on  the  one  part,  and  a  covenant 


to  pay  monthly  on  the  other  part,  were 
distinct  and  independent  covenants.  And 
a  right  in  the  company  to  annul  the  con- 
tract at  any  time,  did  not  include  a  right 
to  forfeit  the  earnings  of  the  other  party, 
for  work  done  prior  to  the  time  when 
the  contract  was  annulled.  Philadelphia, 
etc.,  R.  Co.  v.  Howard,  13  How.  307,  14 
L    Ed.    157. 

A  covenant  to  pay  for  property,  and  a 
covenant  to  convey  the  property  only 
upon  the  condition  of  full  performance  of 
the  first  covenant,  are  independent.  Loud 
v.  Pomona  Land,  etc.,  Co.,  153  U.  S.  564, 
38  L.  Ed.  S22.  But  see  ante.  "Covenants 
Held   Dependent."   V,   C,  3. 

29.  Are  similar  to  equitable  restrictions. 
— Beasley  v.  Texas,  etc.,  R.  Co.,  191  U.  S. 
492.   495.   496.   48   L.   Ed.   274. 

30.  Covenants   that    run    with     land.— 
Peters  v.   Bowman,  98  U.   S.   56    59    25   L 
Ed.  91. 

31.  Covenant  to  allow  use  of  right  of 
way.— Toy  v.  St.  Louis,  138  U.  S.  1,  34, 
34    L    Ed.    843. 

32.  Covenant   in   deed   to   perform  cer- 
tain duties. — Foxcroft   v.   Mallett.  4   How 
353,   377.    11    L.    Ed.    II 

33.  Covenant  of  seisin  and  covenant  of 
good  right  to  convey. — Peters  v.  Bowman 
98  U.   S.   56,  58.  25  L.  Ed.  91. 

34.  Covenant  to  insure.— Farmers'  Lna,\ 
etc..  Co.  v.  IVnn  Plate  Glass  Co.,  )-<\  I'. 
S.  434.  i.y;.  16  L.  Ed.  1234;  The  City  of 
Norwich,  118  U.  S.  168,  194,  30  I..  Ed  I 
But  see  the  case  of  American  Ice  Co.  :. 
Eastern  Trust,  etc.,  Co.,  lis  U.  S  62  •  17 
L.  I'M.  623.  See  the  titles  LANDLORD 
AXI)  TENANT;  MORTG.W.KS  WO 
DEEDS  OK  TRUST. 

35.  Covenant  by  railroad  not  to  build 
depot      in      specified     place.— Beasley      :. 
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also  been  held  that  a  covenant  in  a  contract  between  two  railroads  for  the  use  by- 
one  of  the  other  road,  that  any  damages  accruing  from  a  breach  of  the  contract 
shall  be  a  lien  upon  the  roads  into  whosesoever  hands  they  may  come,  does  not  con- 
stitute an  obligation  running  with  the  land,  though  it  may  be  valid  between  the 
parties.30 

4.  Who  Bound  by  Covenants  Running  with  Land. — All  assignees  and  heirs 
are  bound  by  covenants  real,  that  run  with  the  land.37 

E.  Construction  and  Operation  of  Particular  Covenants — 1.  Covenant 
of  Warranty — a.  General  Warranty — (1)  ///  General. — A  general  warranty 
is  as  comprehensive  in  its  expressions,  as  any  words  made  use  of  in  modern 
covenants.  It  undertakes  to  defend  the  land  to  the  warrantee,  his  heirs  and  as- 
signs, against  all  persons  whatever.  It  is  in  its  nature  a  covenant  real ;  and  the 
recoverv  on  it  extends  no  further  than  the  value  of  the  land.38 

(2)  What  Amounts  to  a  General  Warranty. — The  expression  "free  from  the 
claim  or  claims  of  me,  my  heirs,  or  creditors,  and  all  other  persons  whomso- 
ever, to  claim  the  same  or  any  part  thereof  lawfully,"  amounts  to  a  genera! 
warranty.39 

(3)  As  Part  of  Instrument  Transferring  Title. — Covenants  of  warranty  do  not 
constitute  any  operative  part  of  the  instrument  in  transferring  the  title.  That 
passes  independently  of  them.  They  are  separate  contracts,  intended  only  as 
guaranties  against   future  contingencies.40 

(4)  Distinguished  from  Covenant  of  Seisin. — The  covenant  of  warranty,  and 
that  of  seisin  or  of  right  to  convey,  are  not  equivalent  covenants.  Defect  of  title 
will  sustain  an  action  upon  the  one,  while  disturbance  of  possession  is  requisite 
to  recover  upon  the  other.41 

(5)  Not  Controlled  by  Subsequent  Special  Warranty. — A  precedent  general 
covenant  is  not  controlled  by  a  subsequent  covenant  of  special  warranty.42 


Texas,  etc.,  R.  Co.,  191  U.  S.  492,  48  L. 
Ed.    274. 

"Apart  from  the  peculiarities  of  Louisi- 
ana law.  there  would  be  almost  equal 
difficulty  in  regarding  the  agreement  (by 
a  railroad  not  to  build  a  depot  at  a  cer- 
tain place)  as  a  covenant  the  burden  of 
which  ran  with  the  land  according  to  the 
principles  of  the  common  law,  and  for  sub- 
stantially the  same  reason.  It  is  true  that 
the  covenant  is  negative,  but  it  does  not 
benefit  the  use  and  occupation  of  the 
plaintiff's  land  physically,  and  is  not  in- 
tended to.  It  is  intended  simply  to  im- 
prove the  market  value  of  that  land  by 
ing  to  it  a  right  not  to  be  competed 
within  the  way  of  railway  conveniences." 
Beasley  v.  Texas,  etc.,  R.  Co.,  191  U.  S. 
192,    195,  48  L.   Ed.  274. 

The  enforcement  of  such  a  covenant  as 
one  running  with  the  land  would  be 
nist  public  policy.  Beasley  v.  Texas, 
etc.,  K.  Co.,  L91  U.  S.  492,   18  L.  Ed.  274. 

36.  Covenant  in  contract  for  damages 
net  running  with  land. — Des  Moines,  etc., 
1'.  Co.   v.  Wabash,  etc.,  R.  Co.,  135  U.  S. 

6,   ::i    I..    Ed.  243. 

"There  i-  nothing  in  the  *  *  *  nature  of 
tin-  contract,  which  should  make  it  one 
running  with  the  land,  or  one  chargeable 
upon  the  railroad,  when  by  due  course  of 
law,  or  in  any  Other  mode,  the  property 
sed  to  other  hands.  And  if.  in  point 
Fact,  tin-  one  company  had  performed 
services  under  that  contract  For  the  other, 
for  which  it  had  received  no  compensa- 
tion, and  for  which  there  was  a  sum  of 
•icy    due,    and    ascertained    or    readily 


ascertainable,  this  sum  might  be  a  lien  on 
the  income  or  property  of  the  delinquent 
company,  it  can  hardly  be  supposed  that 
the  conjectural  damages  and  the  specula- 
tive profits  which  might  yet  result  to  the 
company  from  the  unperformed  part  of 
the  contract,  through  eighteen  or  twenty 
years,  are  to  be  made  a  specific  lien  on 
the  property,  attached  to  it  and  passing 
into  the  hands  of  whoever  might  become 
its  purchaser."  Des  Moines,  etc.,  R.  Co. 
v.  Wabnsh,  etc.,  R.  Co.,  135  U.  S.  576,  582, 
34  L.    Ed.  243. 

37.  Assignees  and  heirs  bound  by  cove- 
nants.— Foxcroft  v.  Wallett,  4  How.  353, 
377,  11  L.  Ed.  1008.  See  post,  "Who 
Bound  by  Warrant  v."  V,  E,  1,  a,  (7).  See 
the  title  RESTRAINT   OF  TRADE. 

38.  General  warranty. — Bender  ?'. 
Kromberger,  4  Dall.  436,  442,  1  L.  Ed. 
898. 

39.  What  amounts  to  a  general  war- 
ranty.—  Miller  v.  Texas,  etc.,  R.  Co.,  I".:.' 
U.   S.   662,   691,  33   L.    Ed.   487. 

40.  As  part  of  instrument  transferring 
title. — Moelle  v.  Sherwood,  148  U.  S.  21, 
30,  37  L.   Ed.  350. 

41.  Distinguished  from  covenants  of 
seisin. — Douglass  v.  Lewis,  1:1 1  U.  S.  75, 
87,  33  L.  Ed.  53.  See  post,  "Covenant  of 
Seisin,"  VI,  A,  1;  "Covenant  of  War- 
ranty."  VI,   A.   5. 

42.  A  general  warranty  not  controlled 
by  subsequent  special  warranty. —  Bender 
v.  Fromberger,  4  Dall.  436.  l  L.  Ed.  898. 
See  ante.  '"General  Rules  of  Construction," 
V,  A. 
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(6)  Connected  to  o  Covenant  for  Further  Assurance. — It  is  very  common  to 
use  the  expression  '"and  that"  to  connect  a  covenant  of  warranty  and  a  covenant 
for  further  assurance.43 

(7)  Who  Bound  by  Warranty. — A  warranty,  either  lineal  or  collateral,  is  no 
bar  to  an  heir  who  does  not  claim  the  property  to  which  the  warranty  is  at- 
tached by  descent,  but  as  a  purchaser  thereof.  See  ante,  "Who  Bound  by  Cove- 
nants Running  with  Land."  Y,  D,  4.44 

(8)  Effect  by  Way  of  Estoppel. — A  covenant  may  often  work  an  estoppel  as 
against  the  party  making  the  covenant.45 

(9)  Duty  of  Warrantor. — A  warrantor  of  title  to  property  must  remove  all 
incumbrances  upon  the  property.40 

b.  Special  Warranty. — What  Included  under  Special  Warranty. — In  a 
deed  containing  a  covenant  of  special  warranty  by  the  grantor  against  all  per- 
sons claiming  under  him,  subject,  however,  to  certain  incumbrances  now  resting 
thereon,  payment  of  which  is  assumed  by  the  grantee,  the  grantor  warrants 
neither  against  mortgages  made  by  him  nor  unpaid  taxes.47 

Statutory  General  Warranty  Controlled  or  Qualified  by  Special  War- 
ranty.— See  ante,  "General  Rules  of  Construction,"  V,  A;  "Not  Controlled  by 
Subsequent  Special  Warranty,"  Y,  E,  1,  a,  (5). 

2.  Covenant  against  Incumbrances. — By  a  covenant  against  incumbrances, 
the  grantor  covenants  that  the  property  conveyed  is  free  and  clear,  and  shall  be 
held  and  enjoyed  by  the  grantee,  his  heirs  and  assigns,  freely  and  clearly  ac- 
quitted and  discharged  of  and  from  all  incumbrances  and  charges.4S 

3.  Covenant  for  Quiet  Enjoyment. — A  covenant  in  the  deed  for  quiet  pos- 
session merges  all  previous  representations  as  to  the  possession,  and  limits  the 
liability  growing  out  of  them.49 

4.  Covenant  of  Seisin  and  Covenant  of  Good  Right  to  Convey. — The 
covenant  of  good  right  to  convey  is  synonymous  with  the  covenant  of  seisin.50 

5.  Covenant  to  Warrant  and  Defend. — A  covenant  to  "warrant  and  de- 
fend" property  for  which  a  quitclaim  deed  is  executed  "against  all  claims,  the 


43.  Use  of  expression  "and  that"  to 
connect  general  warranty  and  covenant 
for  further  assurance. — Bender  v.  From- 
berger,  4  Dall.  436.  440,  1  L.   Ed.  898. 

44.  Who  bound  by  warranty. — Oliver 
v.  Piatt,  3  How.  333,  11  L.  Ed.  622.  See 
ante,  "Who  Bound  by  Covenants  Running 
with  Land,"  V,  D,  4. 

45.  Effect  by  way  of  estoppel. — Where 
a  person  mortgaged  land,  which  was  at 
the  time  subject  to  a  judgment  lien,  the 
deed  containing  what  was  equivalent  to  a 
covenant  of  warranty:  then  took  the  ben- 
efit of  the  bankrupt  act  of  1841;  and  then 
purchased  the  property  which  was  sold 
under  the  judgment  lien,  he  is  estopped 
by  his  covenant  from  setting  up  his  after- 
acquired  title  to  defeat  the  mortgage. 
Bush  v.  Cooper,  18  How.  82,  15  L.  Ed. 
273.     See  the  title    ESTOPPEL. 

Who  bound. — Estoppels  bind,  not  only 
parties,  but  privies  in  blood  and  estate, 
though  not  personally  liable  on  the  cove- 
nants creating  the  estoppel.  Bush  v. 
Cooper,  18  How.  82,  85,  15   L   Ed.  273. 

46.  Duty  of  warrantor. — Refeld  v.  Wood- 
folk,  22  How.  318,  326,  16  L.  Ed.  370. 

47.  Keller  v.  Ashford,  133  U.  S.  610,  619, 
33   L.    Ed.    667. 

48.  Covenant  against  incumbrances. — 
Van  Rensselaer  v.  Kearney,  11  How.  297, 
320,  13  L.  Ed.  703. 

A    covenant    against    incumbrances    af- 


fords indemnity  against  any  liens  or 
charges  upon  the  estate  conveyed,  but 
cannot  be  regarded  as  warranting  the 
title.  Van  Rensselaer  v.  Kearnev,  11  How. 
297.    320,    13    L.    Ed.    703. 

Several  incumbrances. — Where  the 
grantors  covenanted  generally  against  in- 
cumbrances made  by  them,  it  may  be  con- 
strued as  extending  to  several,  as  well  as 
joint  incumbrances.  Duvall  v.  Craig,  2 
Wheat.    45,   4   L-    Ed.    180. 

49.  Covenant  for  ouiet  enjoyment. — 
Where  the  vendor,  holding  in  good  faith 
under  an  instrument  purporting  to  trans- 
fer the  premises  to  him,  or  under  a  ju- 
dicial determination  of  a  claim  to  them  in 
his  favor,  executes  a  conveyance  to  the 
purchaser,  with  a  warranty  of  title  and  a 
covenant  for  peaceable  possession,  his 
previous  representations  as  to  the  validity 
of  his  title,  or  the  right  of  possession 
which  it  gives,  are  regarded,  however 
highly  colored,  as  mere  expressions  of 
confidence  in  his  title,  and  are  merged  in 
the  warranty  and  covenant,  which  de- 
termine the  extent  of  his  liability.  Andrtts 
v.  St.  Louis  Smelting,  etc.,  Co.,  130  U.  S. 
643.  648.  32  L.  Ed.  1054.  See  the  title 
MF.RGER. 

50.  Covenant  of  seisin  and  covenant  of 
good  right  to  convey. — McNitt  V.  Turner. 
16  Wall.  352,  361.  21  L  Ed.  341;  Piters  V. 
Bowman,  98  U.  S.  56,  58,  25  L.   Ed.  91. 
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United  States  excepted,"  only  applies  to  claims  from  other  sources  than  the 
United  States.  It  dues  not  cover  any  interest  of  the  United  States,  nor  preclude 
its  acquisition  by  the  covenantors  or  their  heirs  for  themselves.51 

6.  Covenant  TO  Convey  in  Future. — Where  the  words  of  the  covenant  on 
the  part  of  the  vendor  arc.  that  he  will  "make  a  deed"  for  the  property,  there  is  a 
covenant  that  the  land  shall  be  conveyed  by  a  deed  from  one  who  has  a  good 
title  and  full  power  to  convey.52 

Upon  Payment  of  Purchase  Price. — Under  a  covenant  to  convey  on  pay- 
ment of  the  purchase  price,  a  conveyance  may  be  compelled  at  any  time  on  pay- 
ment of  the  purchase  price. :,:: 

7.  Covenant  to  Repair. — This  has  been  treated  elsewhere.54 

S.  Statutory  Covenant. — Strictly  Construed. — This  will  be  found  treated 
elsewhere  in  this  title."'"' 

9.  Covenant  Not  TO  Enforce  Bond. — An  obligee  to  a  bond  may  covenant 
not  to  enforce  the  bond  in  case  some  designated  event,  therein  named,  at  any 
time  happens.56 

10.  Covenant  Not  to  Manufacture  or  Sell  Liquors  as  a  Beverage. — 
Validity. — A  covenant  in  a  deed  conveying  land  that  intoxicating  liquors  shall 
never  be  manufactured,  sold,  or  otherwise  disposed  of  as  a  beverage  in  any  place 
or  public  resort  thereon,  and  that  if  this  condition  be  broken  by  the  grantee,  his 
a^;L,rns  or  legal  representatives,  the  deed  shall  become  null  and  void,  and  the 
title  to  the  premises  revert  to  the  grantor,  is  not  repugnant  to  the  estate  granted, 
nor  is  it  unlawful  or  against  public  policy."7 

11.  Covenant  to  Pay  Rent. — The  subject  has  been  treated  elsewhere.58 

VI.    Breach. 

A.    What  Constitutes — 1.    Covenant  of  Seisin. — Necessity  for  Eviction. 

— A  covenant  of  seisin  may  be  broken  without  an  eviction.59  The  covenant,  if 
broken  at  all,  is  broken  when  it  is  made.00 


51.  Covenant  to  warrant  and  defend. — 
Davenport  v.  Lamb,  13  Wall.  418,  20  L. 
Ed. 

52.  Covenant  to  convey  in  future- 
Washington  v.  Ogdcn,  1  Black  450,  17  L. 
Ed.   203. 

Covenant  to  convey  in  future  implied. — 
See  ante   "In    General,"   II,   B.   1. 

Time  of  taking  effect. — A  covenant  that 
if  the  grantors  "obtain  the  fee  simple''  to 
property  conveyed  "from  the  government 
of  the  United  States  they  will  convey  the 
same''  to  the  grantee,  his  heirs,  or  as- 
signs, "by  deed  of  general  warranty" 
only  t.  Feet  in  case  the  grantors  ac- 

quire the  title  directly  from  the  United 
tes,  and  does  not  cover  the  acquisition 
of  the  title  of  the   United  Sta  om  any 

intermediate  party.  Davenport  v.  Lamb, 
13  Wall.   418,  20  L.    Ed.  655. 

53.  Prout  v.  Roby,  15  Wall.  471,  21  L. 
Ed.   58. 

54.  Covenant  to  repair. — See  the  title 
LANDLORD  AND  TENANT. 

55.  Strictly  construed. — Sec  ante,  "Im- 
plied by  Law."  II.  I1,.  2;  "General  Rules 
of  Construction,"   V,   A. 

56.  Covenant   not    to    enforce     bond. — 
..nan  v.  Bradley,  9  Wall.  394,   \<<  I..   Ed. 

757  the    title    BONDS,    vol.   ::.   pp. 

408,      111. 

57.  Covenant  not  to  manufacture  or  sell 
liquors  as  a  beverage. — CoweU  v.  Spri 


Co.,  100  U.  S.  55,  25  L.  Ed.  547.  See,  gen- 
erally, the  title  RESTRAINT  OF 
TRADE. 

58  Covenant  to  pay  rent. — See  the  title 
LAXDLORD   AND   TENANT. 

59.  Eviction  not  necessary. — Bender  v. 
Fromberger.  4  Dall.  436,  439,  1  L.  Ed.  898; 
Pollard  <•.  Dwight,  4  Cranch  421,  2  L.  Ed. 
666;  Douglass  v.  Lewis,  131  U.  S.  75,  87, 
33  L.  Ed.  53. 

"The  covenant  is,  that  the  vendor  is 
seised  in  fee  of  the  premises  which  he 
sells  and  conveys.  Suppose  the  fact  to  be 
that  he  had  no  title,  nor  pretense  of  title, 
to  those  premises;  that  he  had  conveyed 
lands  for  which  he  had  never  received  a 
patent  or  a  title  of  any  kind.  Could  it 
be  said,  that  his  covenant  that  he  was 
seised  in  fee  remained  unbroken,  until  the 
real  proprietor  should  think  proper  to 
eject  the  vendee?  This  question,  in  the 
opinion  of  the  court,  must  be  answered  in 
the  negative.  The  testimony  which  would 
he  sufficient  to  establish  the  breach  as- 
signed may  he  a  subject  for  serious  con- 
sideration, but  on  the  sufficiency  of  the 
breach,  as  assigned  to  support  a  judg- 
ment, there  is  no  doubt."  Pollard  v. 
Dwight,  4  Cranch  421,  429,  2  L.   Ed.  666. 

Necessity  to  aver  an  eviction— See  post, 
'  V  of  Eviction,"  YI1 1.  A.  :;.  b. 

60.  Covenant     broken     when      made. — 
rs  v.   Bowman,  98  U.  S.  56,  58,  25  L. 
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2.  Covenant  for  Quiet  Enjoyment. — A  covenant  for  quiet  possession  is 
not  broken  by  a  mere  tortious  disturbance.  If  an  occupant  holds  by  a  paramount 
title  and  the  law  fully  excludes  the  purchaser  from  possession,  then  the  covenant 
is  broken.01 

Property  Taken  by  Process  of  Eminent  Domain. — A  change  of  the  own- 
ership and  possession  of  real  estate  by  the  process  of  eminent  domain  is  not  a 
violation  of  the  covenant  for  quiet  enjoyment.62 

3.  Covenant  against  Incumbrances. — Eviction. — If  the  grantee  of  property, 
under  a  covenant  against  incumbrances,  be  unable  to  obtain  possession  in  conse- 
quence of  an  existing  possession  or  seisin  by  a  person  claiming  and  holding  under 
an  elder  title,  it  is  equivalent  to  an  eviction,  and  a  breach  of  the  covenant.63 

4.  Statutory  Covenant. — Under  the  statutory  covenant  the  breach  occurs,  if 
at  all,  upon  the  delivery  of  the  deed.64 

5.  Covenant  of  Warranty — a.  Necessity  for  Eviction. — Under  the  covenant 
of  general  warranty  a  breach  only  takes  place  upon  an  eviction.65 

b.  What  Constitutes  Eviction — (1)  Actual  Dispossession. — To  constitute  a 
breach  of  covenant  by  eviction,  it  is  not  necessary  that  there  shall  be  an  actual 
dispossession.66 

(2)  Property  Taken  under  Process  of  Eminent  Domain. — A  change  of  the 
ownership  and  possession  of  real  estate  by  the  process  of  eminent  domain  is  not 


Ed.   91;    Douglass  v.   Lewis,   131   U.   S.   75, 
87,  33  L.   Ed.  53. 

Covenants  of  seisin  and  of  good  right 
to  convey  are  broken,  if  at  all,  when  the 
deed  is  delivered,  and  if  the  grantor  is  not 
well-seised,  or  if  he  has  not  the  power  to 
convey,  an  action  at  once  accrues.  Doug- 
lass V.  Lewis,  131  U.  S.  75,  87,  33  L.  Ed.   53. 

61.  Covenant  for  quiet  enjoyment. — ■ 
Andrus  v.  St.  Louis  Smelting,  etc.,  Co., 
130  U.   S.  .643,  648,  32  L.   Ed.   1054. 

A  covenantee  taking  property  with  a 
covenant  for  quiet  possession  may  demand 
the  possession  of  the  property  at  time  of 
the  conveyance,  and  if  he  does  not  he 
cannot  recover  the  rentals  from  the  time 
of  the  conveyance  until  placed  in  actual 
possession,  though  kept  out  by  a  tres- 
passer. Andrus  v.  St.  Louis  Smelting, 
etc.,   Co.,   130  U.   S.   643,  32   L.   Ed.   1054. 

62.  Property  taken  by  process  of  eminent 
domain  does  not  violate  covenant  for  quiet 
enjoyment. — Osborn  v.  Nicholson,  13 
Wall.  654,  657,  20  L.  Ed.  689;  Legal  Ten- 
der Cases,  12  Wall.  457.  549,  20  L.  Ed. 
287.     See  the  title  EMINENT  DOMAIN. 

A  covenant  for  quiet  enjoyment  is  not 
broken,  nor  is  its  obligation  impaired  by 
the  government's  taking  the  land  granted 
in  virtue  of  its  right  of  eminent  domain. 
The  expectation  of  the  covenantee  may 
be  disappointed.  He  may  not  enjoy  all 
he  anticipated,  but  the  grant  was  made 
and  the  covenant  undertaken  in  subordi- 
nation to  the  paramount  right  of  the 
government.  Legal  Tender  Cases,  12 
Wall.   457.  549,  20  L.   Ed.   287. 

63.  Covenant  against  incumbrances. — 
Duvall  v.  Craig,  2  Wheat.  45,  4   L.  Ed.  180. 

Dispossession   by    paramount    title. — An 
action    upon    a    covenant    against    incum- 
brances   was    brought    by    a    covenant 
who    was    a    defendant    in    an    action    of 
ejectment  for  the  same  property.     The  de- 


fendant in  the  action  of  ejectment  had 
been  in  possession  under  title  in  himself, 
and  those  _  under  whom  he  claimed,  a 
period  sufficient  to  vest  in  him  a  title 
under  the  statute  of  limitation,  and  the 
claimant  failed  to  prove  any  of  the  disa- 
bilities provided  for  by  thestatute. 

It  was  held  that  in  the  absence  of  proof 
of  any  of  the  disabilities,  the  title  shown 
by  the  defendant  in  the  action  of  eject- 
ment was  so  complete  as  to  prove,  in 
the  action  upon  the  covenant,  that  the 
recovery  obtained  by  the  claimant  in  the 
action  of  ejectment  was  not  by  a  para- 
mount title.  Somerville  v.  Hamilton,  4 
Wheat.  230,  4  L.  Ed.  558. 

Necessity  for  averring  eviction. — See, 
post,  "Averment  of  Eviction,"  VIII,  A, 
3,  b. 

64.  Breach  occurs  if  at  all  upon  de- 
livery of  deed.— Douglass  v.  Lewis.  131 
U.  S.  75,  86,  33  L.  Ed.  53.  See,  ante,  "Im- 
plied by  Law."  II,  B,  2. 

65.  Eviction  is  necessary. — Noonan  v 
Lee,  2  Black  499,  17  L.  Ed.  278;  Douglass 
v.  Lewis,  131  U.  S.  75.  86,  33  L.  Ed.  53; 
Flowers  v.  Foreman,  23  How.  132,  16  L. 
Ed.  405;  Peters  v.  Bowman,  98  U.  S.  56, 
59.  25   L.   Ed.  91. 

Necessity  for  averring  eviction. — See, 
post,  "Averment  of  Eviction,"  VIII,  \. 
3,   b. 

66.  What  constitutes  eviction. — Flowers 
v.  Foreman.  23  How.  132.  147,  16  L.  Ed. 
405. 

"Eviction  takes  place,  although  the  pur- 
chaser continues  to  hold  the  property,  if 
it  be  under  a  title  which  is  not  that  trans- 
ferred tn  liini  by  his  vendor,  as  if  he 
should  extend  the  property,  or  should  ac- 
quire it  by  purchase  from  the  true  owm 
Flowers  v.  Foreman,  23  How.  L32,  147,  16 
I..   Ed.    105. 
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such  an  eviction  as  will  support  an  action  for  a  breach  of  the  covenant  of  general 

warranty.67 

(3)  Possession  by  Third  Person  under  Paramount  Title. — Where  at  the  time 
of  a  conveyance  with  warranty  there  is  adverse  possession  under  a  paramount 
title,  such  possession   is  regarded  as  an   eviction,  and  involves  a  breach  of  th<? 

covenant.6S 

(4)  Tortious  Adverse  Possession  by  Third  Person. — Where  the  paramount 
title  is  in  the  warrantor  and  the  adverse  possession  is  tortious,  it  is  no  evic- 
tion either  actual  or  constructive,  and  no  action  will  lie  upon  the  covenant.69 

c.  Duty  in  Case  of  Eviction.— The  obligation  to  convey  a  good  and  sufficient 
title,  with  a  general  warranty,  will  carry  with  it  the  obligation  to  refund,  in  case 
of  eviction.70 

B.  Dama;  s  for  Breach — 1.  Covenant  of  Warranty. — On  a  strict  war- 
ranty, where  "the  remedy  for  the  party  who  loses  the  lands  is  either  by  voucher, 
or  writ  of  warrantia  chartae,  the  recovery  is  only  according  to  the  value  of  the 
land,  at  the  time  the  warranty  was  created.71 

Purchase  Money  and  Interest. — A  purchaser  of  real  property  under  warranty 
of  title,  against  whom  a  judgment  in  ejectment  has  been  recovered,  may  recover 
from  the  warrantor  the  amount  of  the  purchase  money,  with  interest  from  the 
day  of  the  sale.72 

Purchase  Price,  Rents  and  Revenues. — It  has  been  held  that  a  person 
evicted  from  property  conveyed  to  him  with  warranty  may  recover  from  his 
warrantor  not  only  the  price  but  the  amount  of  rents  and  revenues,  which  he  is 
bound  to  respond  for  to  the  true  owner.73 

Where  Title  Failed  Only  as  to  Part  of  Land. — Where  title  failed  only  as 
to  part  of  land  conveyed,  the  measure  of  damages  is  the  loss  actually  sustained 
by  the  eviction  from  that  part  of  the  land  for  which  the  title  has  failed.74 

2.  Covenant  ok  Seisin. — Nominal  Damages. — It  has  been  held  that  under 
a  statutory  covenant  of  seisin,  until  the  estate  conveyed  is  defeated  or  real  in- 
jury is  sustained,  only  nominal  damages  can  be  recovered.73 


67.  Property  taken  by  process  of 
eminent  domain  not  such  eviction  as 
amounts  to  a  breach. — Osborn  v.  Nichol- 
son, 13  Wall.  654,  657,  20  L.  Ed.  689.  Se* 
the    title    F.M  I  NEXT    DOMAIN'. 

68.  Possession  by  third  person  under 
paramount  title. — Xoonan  v.  Lee,  2  Black 
499,  17  L.  Ed.  278;  Peters  v.  Bowman,  98 
U  S  56,  59,  25  L.  Ed.  91;  Duvall  v. 
Craig.  2  Wheat.  45,  4  L.  Ed.  180. 

69.  Tortious  adverse  possession  by  third 
person. — Noonan  v.  Lee.  2  Black  499,  17 
L.  Ed.  278;  Duvall  v.  Craig,  2  Wheat  45, 
4  L.  Ed.  tso;  Peters  v.  Bowman,  98  U.  S. 
56,  .v.).  25   L.    Ed.  91. 

70.  Duty  in  case  of  eviction. — Pratt  v. 
Law.  \\  Cranch  4S6.   190.  3  L.  Ed.  792. 

71.  Damages      for     breach. — Bender      v. 

Fromberger,    4    Dall.    436,     mi.    l    L.    Ed. 
ggg 

72.  Purchase  money  and  interest  as 
measure  of  damages. — White  v.  Van 
I  [orn,  L59  U.  S.  i.  to  1..  Ed.  .".:,. 

73.  Purchase  price,  rents  and  revenues 
3*j  damages.  S<>  held  under  Louisiana 
law      New    Orleans   ."'.    Gaines,    L31    U.   S. 

I..  Ed 
Tn     Louisiana     a     person     evicted     from 
property   conveyed   t"   him   with   warranty 
may  r<  if 'in  his  warrantor  not  only 

th«-    price,    but    tin-   amount    of    rents    and 
revenues,    which    he    IS    In  mud    to    respond 


for   to    the   true   owner.      New    Orleans   Z'. 
Gaines,  131  U.  S.  191,  212,  33  L.  Ed.  99. 

74.  Where  title  failed  only  as  to  part 
of  land. — Griffin  v.  Reynolds,  17  How. 
609,   611,   15   L.   Ed.  229. 

An  instruction  to  the  jury  was  errone- 
ous, that  if  the  plaintiff  had  not  lost  all 
the  land  conveyed  to  him  by  the  defend- 
ant, then  the  jury  might  allow  him  the 
average  value  of  the  part  lost,  in  propor- 
tion to  the  price  paid  for  the  whole.  The 
true  measure  of  damages  was  the  loss 
actually  sustained  by  the  eviction  from  the 
land  for  which  the  title  has  failed.  Griffin 
v.  Reynolds,  17  How.  609,  15  L.  Ed.  229. 

75.  Covenant  of  seisin  only  nominal 
damages  until  real  injury  is  sustained. — 
While  the  supreme  court  of  Missouri  has 
held  that  the  covenant  created  by  the 
statute  may  be  imposed  upon  a  grantor, 
iii  n  withstanding  he  has  warranted  gen- 
erally in  the  conveyance,  yet  the  rule  is 
there  equally  well  settled,  that  the  statu- 
tory covenant  of  seisin  is  merely  a  cove- 
nant for  indemnity,  and  that  nominal  dam- 
ages only  are  recoverable  until  the  estate 
conveyed  is  defeated  or  real  injury  sus- 
tained. Dickson  v.  Desure's  Adm'r,  23 
Missouri  151;  Collier  v.  Gambel,  10  Mis- 
souri 467.  Douglass  v.  Lewis,  131  U.  S. 
75,  87,  33  L.  Ed.  53. 
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3.  Stipulated  Damages. — A  certain  sum  stipulated  to  be  paid  for  the  breach 
of  a  covenant  is  conclusive  upon  the  parties  in  the  absence  of  mutual  mistake  or 
fraud.7*3 

4.  Improvements. — This  subject  has  been  treated  elsewhere.77 

VII.    Liability  on  Covenants. 

Determined  by  What  Place. — See  the  title  Conflict  of  Laws,  vol.  3.  p. 
1049. 

Married  Women. — Although  a  deed  of  warranty  is  properly  made  by  a 
grantor  and  wife,  in  order  to  bar  her  dower,  yet  an  action  upon  the  covenant  of 
warranty  cannot  be  brought  against  her.    She  can  make  no  such  covenants.78 

Agents  and  Executors. — An  agent  or  executor  who  covenants  in  his  own 
name,  and  yet  describes  himself  as  agent  or  executor,  is  personally  liable.  The 
one  has  no  principal  to  bind,  and  the  other  substitutes  himself  for  his  principal.70 

Trustee. — A  trustee  is.  in  general,  suable  only  in  equity;  but  if  he  chooses  to 
bind  himself  by  a  personal  covenant,  he  is  liable  at  law,  for  a  breach  thereof,  al- 
though he  describes  himself  as  covenanting  as  trustee.80 

Mortgagee. — A  mortgagee  of  a  term  of  years,  who  has  not  taken  possession, 
is  not  a  complete  assignee  so  as  to  be  chargeable  on  the  real  covenants  of  the 
assignor.81 

Liability  of  Grantor  to  True  Owner. — Where  the  true  owner  of  land  re- 
covers judgment  against  the  grantee,  who  took  the  property  from  the  grantor 
under  a  warranty  of  title,  such  owner  may  recover  from  the  grantor  the  amount 
of  the  judgment  obtained  against  the  grantee.82 

VIII.    Actions. 

A.    Actions  at  Law — 1.    Form  of  Actiox. — Action  on  the   Covenant. — 

When  a  contract  for  the  sale  of  lands  is  fully  executed  by  a  convevance  with  a 
covenant  of  warranty,  and  the  payment  of  the  purchase  money,  the  remedy  for 
a  defect  of  title  is  by  an  action  on  the  covenant.83 

Ejectment. — It  has  been  held  that  upon  the  breach  of  a  covenant  not  to  man- 


76.  Stipulated  damages. — Sun  Printing 
and  Pub.  Ass'n  v.  Moore,  183  U.  S.  642, 
40  L.  Ed.  366.  See,  generally,  "Damages 
for  Breach,"  VI.  B. 

77.  Improvements. — See  the  title  IM- 
PROVEMENTS. 

78.  Married  women  net  liable  on  cove- 
nant.— Griffin  v.  Reynolds.  17  How.  609,  15 
L.  Ed.  229.  See  ante,  "Parties  to  Cove- 
nants,"  III. 

79.  Agents  and  executors. — Duvall  v. 
Craig,  2  Wheat.  45.  55.  4  L.  Ed.  180.  See 
the  titles  EXECUTORS  AND  ADMIX- 
ISTRATORS;  PRINCIPAL  AND 
AGENT. 

80.  Trustee. — Duvall  v.  Craig,  2  Wheat. 
45.  4  L.  Ed.  180.  See  the  title  TRUSTS 
AND  TRUSTEES. 

81.  Mortgagee. — Mr.  Grecnleaf  comes 
to  the  following  conclusions,  namely,  "it 
has  been  held  here  as  the  better  opinion, 
that  the  mortgagee  of  a  term  of  year-, 
who  has  not  taken  possession,  has  not  all 
the  legal  right,  title,  and  interest  of  the 
mortgagor,  and  therefore  is  not  to  be 
treated  as  a  complete  assignee  so  as  to 
bo  chargeable  on  the  real  covenant-  of  the 
assignor."  Calvert  v.  Bradley,  L6  How. 
580,  594,  14  L.  Ed.  1066.  See  "ante.  "Who 
Bound  by  Covenants  Running  with  Land," 
V,  D,  4. 

5  U  S  Enc— 2 


In  England. — With  regard  to  the  law^  of 
England,  as  now  settled,  there  seems  to 
be  no  room  for  doubt  that  the  assignee 
of  a  term  although  by  wav  of  mortgage 
or  as  a  security  for  the  payment  of  money, 
would  be  liable  under  all  the  covenants 
of  the  original  lessee.  Calvert  v.  Brad- 
ley,  16   How.    5S0,   592,   14    L.   Ed.   1066. 

82.  Li?bilitv  of  grantcr  to  true  owner. 
— So  held  under  the  Louisiana  law.  New 
Orleans  v.  Gaines,  131  U.  S.  191,  212,  33 
L.  Ed.  99. 

Liability  of  grantor  to  true  owner. — - 
A  grantor,  who  was  not  the  t^ue  owner 
of  land,  warranted  the  title  to  his  grantee. 
Subsequent  thereto  the  land  and  the  rents 
and  revenues  thereon  were  allowed  in  a 
suit  by  the  true  owner  against  the  grantee. 
It  was  held  that  the  owner  could  recover 
from  tlie  grantor  the  amount  of  the  judg- 
ment against  the  grantee.  As  between  the 
grantor  and  grantee,  the  former,  by  rea- 
son of  his  guaranty  of  title,  was  really  the 
principal  debtor.  New  (  )rleans  v.  Gaines, 
131    U.   S.   191,  212,  33    I..    Ed.   99. 

83.  Action     of     covenant. — Kimball 
West.  15  Wall.  377,  21    I.    Ed.  05.     See  the 
title    COVENANT,    ACTION    OF,    ante. 
p.  1. 
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ufacture,  sell,  or  otherwise  dispose  of  intoxicating  liquors  as  a  beverage  in  any 
place  of  public  resort  upon  land  sold,  the  grantor  may  maintain  ejectment  with- 
out a  previous  entry  upon  the  land.84 

Ejectment  for  Breach  of  Covenant  of  a  Lease. — See  the  title  Land- 
lord a  xd  Tenant. 

2,  I'akt ii;s. —Plaintiffs. — Where  their  interest  and  the  cause  of  action  is  joint, 
all  the  covenantees. to  a  joint  covenant  must  be  joined  in  an  action  upon  the  cov- 
enant :s:'  and  this  is  so  although  the  covenant  be  joint  and  several  in  its  terms.sc 
But  this  rule  has  no  application  until  it  is  ascertained  that  there  is  a  joint  cov- 
enantee, and  this  is  to  be  determined  in  each  case  by  examining  the  whole  in- 
strument.87 

3.  Declaration — a.  Averment  of  Breach. — It  is  sufficient  to  assign  the 
breach  of  a  covenant  in  terms  as  general  as  those  in  which  the  covenant  is  ex- 
pressed.ss 

b.  Averment  of  Uviction. — Covenant  of  Seisin. — In  a  declaration  for  breach 
of  a  covenant  of  seisin  it  is  not  necessary  to  allege  an  eviction,  because  the  cov- 
enant is  broken,  if  at  all,  as  soon  as  made.S9 

Covenant  against  Incumbrances. — An  averment  of  an  eviction  under  an 
elder  title,  is  not  always  necessary,  to  sustain  an  action  on  a  covenant  against 
incumbrances;  if  the  grantee  be  unable  to  obtain  possession,  in  consequence  of 
an  existing  possession  or  seisin,  by  a  person  claiming  and  holding  under  an 
elder  tide, "it  is  equivalent  to  an  eviction,  and  a  breach  of  the  covenant.90 


84.  Ejectment- -S<>  held  under  a  Colo- 
rado statute.  Co  well  v.  Springs  Co.,  100 
U.  S.  55.  25  L.  Ed.  547.  See  the  title 
EJECTMENT. 

85.  Joinder  of  parties  to  a  joint  cove- 
nant— Philadelphia,  etc..  R.  Co.  v.  How- 
ard, 13  How.  307,  It  L.  Ed.  157;  Calvert  V. 
Bradley,  1G  How.  580,  14  L.  Ed.  1066.  See 
the  title  PARTIES. 

It  is  settled  that  if  one  of  two  cove- 
nantees does  not  execute  the  instrument, 
he  must  join  in  the  action,  because  what- 
ever may  be  the  beneficial  interest  of 
either,  their  legal  interest  is  joint,  and  if 
each  were  to  sue,  the  court  could  not 
know  for  which  to  give  judgment.  Phila- 
delphia, etc.,  R.  Co.  v.  Howard,  13  How. 
307.  336,   14  L.  Ed.    157. 

The  rule  has  recently  been  carried 
so  far  as  to  hold,  that  where  a  joint  cove- 
nantee had  no  beneficial  interest,  did  not 
seal  the  deed,  and  expressly  disclaimed 
under  seal,  the  other  covenantee  could  not 
sue  alone.  Philadelphia,  etc.,  R.  Co.  v. 
Howard,  13   How.  307,  336,  14  L.  Ed.  157. 

Where  a  lease  was  made  by  several 
owners  of  a  house,  reserving  rent  to  each 
one  in  proportion  to  his  interest,  and 
there  was  a  covenant  on  the  part  of  the 
lessee  that  he  would  keep  the  premises  in 
good  repair  and  surrender  them  in  like 
repair,  this  covenant  was  joint  as  respects 
the  l<-.-ors,  and  one  of  them  (or  two  rep- 
resenting one  interest  >  cannot  maintain  an 
action  for  the  breach  of  it  by  the  lessee. 
Calvert  v.  Bradley,  L6  How'  580,  14  L. 
Ed      L666       Si  title     LANDLORD 

AND  TENANT. 

86.  Must  be  joined  though  covenant  be 
joint  and  several. — Calverl  v.  Bradley,  16 
How    580,   596,   14  L.   Ed.   1066 

87.  Limitaticn  to  rule.  -Philadelphia, 
etc.,   R  I  loward,    13    How.   307,   337, 


14  L.  Ed.  157;  Calvert  v.  Bradley,  16  How. 
580.  596.   14   L.   Ed.   1066. 

When  there  are  several  covenants  by  the 
obligors,  as,  for  instance,  to  "pay  $300  to 
A  and  B,  viz:  to  A  $100,  and  B  $200,"  no 
doubt  each  may  sue  alone  on  his  several 
covenant.  Earni  v.  Tesson,  1  Black  309, 
315,  17   L.   Ed.  67. 

Where  a  covenant  purported  to  be  made 
between  two  persons  by  name,  of  the  first 
part,  and  the  corporate  company,  of  the 
second  part,  and  only  one  of  the  persons 
of  the  first  part  signed  the  instrument, 
and  the  covenant  ran  between  the  party 
of  the  first  part  and  the  party  of  the  sec- 
ond part,  it  was  proper  for  the  person 
who  had  signed  on  the  first  part  to  sue 
alone;  because  the  covenant  enured  to  the 
benefit  of  those  who  were  parties  to  it. 
Philadelphia,  etc.,  R.  Co.  v.  Howard,  13 
How.  307,  14  L.  Ed.  157. 

88.  Averment  of  breach  in  general  terms 
sufficient. — Fletcher  v.  Peck.  6  Cranch  87, 
3  L.  Ed.  162;  Bender  V.  Fromberger.  4 
Dall.  436,  438,  1  L.  Ed.  898. 

It  is  not  necessary  that  a  breach  of 
covenant  be  assigned  in  the  very  words 
of  the  covenant.  It  is  sufficient,  if  it 
show  a  substantial  breach.  Fletcher  v. 
Peck,  6  Cranch  87,  3  L.  Ed.  162. 

89.  Averment  of  eviction. — Pollard  v. 
D wight.  4  Cranch  421,  2  L.  Ed.  666;  Le 
Roy  v.  Beard,  8  How.  451,  12  L.  Ed.  1151. 
S<r   ante.  "Covenant  of  Seisin,"  VI,  A.   1. 

90.  Covenant  against  incumbrances. — 
Duvall  v.  Craig,  2  Wheat  45,  4  L.  Ed.  180. 
See  ante.  "Covenant  against  Incum- 
brances." VI,  A,  3. 

Where  the  parties  to  a  deed  covenanted 
severally  against  their  own  acts  and  in- 
cumbrances, and  also  to  warrant  nnd  de- 
fend against  their  own  acts,  and  those  of 
all    other    persons,    with    an    indemnity    in 
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Covenant  of  Warranty. — In  a  declaration  upon  a  covenant  of  warranty,  it 
is  necessary  to  allege  substantially  an  eviction  by  title  paramount ;  but  no  formal 
terms  are  prescribed  in  which  the  averment  is  to  be  made.91 

c.  Averment  of  Willingness  to  Convey. — A  plaintiff  who  sues  upon  an  agree- 
ment containing  a  covenant  must  aver  and  prove,  not  merely  his  readiness  to 
perform  it  in  the  words  of  the  contract,  but  that  he  had  a  good  title  which  he  was 
ready  and  willing  to  convey  by  a  legal  deed.!'- 

Not  Cured  by  Verdict.— The  want  of  an  averment  that  plaintiff,  who  sued 
for  the  purchase  price  of  property,  had  a  good  title  which  he  was  ready  and 
willing  to  convey  by  a  legal  deed  in  the  declaration,  will  not  be  cured  by  the 
verdict  upon  the  presumption  that  the  facts  necessary  to  support  it  have  been 
provided  before  the  jury,  if  it  appears  by  the  record  that  no  such  proof  was 
offered.93 

d.  Averment  Relating  to  the  Parties. — Where  the  plaintiffs  declared  in  cov- 
enant, both  as  heirs  and  devisees,  without  showing  in  particular  how  they  were 
heirs,  and  without  setting  out  the  will,  it  was  held  not  to  be  fatal,  on  general  de- 
murrer. Such  a  defect  may  be  amended,  under  the  32d  section  of  the  ju- 
diciary act  of  1789,  eh.  20.94 

4.  Plea. — Plea  of  Non  Damnificatus. — The  plea  of  non  damnificatus  is 
proper  in  cases  of  covenants  to  indemnify  and  save  harmless.95 

Plea  of  Non  Infregit  Conventionem.— Upon  a  breach  assigned,  that  the 
defendant  was  not  seised  of  a  good  estate  in  fee,  etc.,  to  which  the  defendant 
pleaded  non  infregit  conventionem.  and  thereupon  issue  was  joined,  the  issue, 
though  informal,  was  sufficient  for  the  court  to  enter  judgment  on.00 

5.  Variance. — An  averment  of  performance  made  in  a  declaration,  upon 
contracts  containing  dependent  covenants,  must  be  supported  by  proof.1'7 

6.  Defenses. — If  the  breach  of  covenant  assigned  be  that  the  state  had  no 
authority  to  sell  and  dispose  of  certain  land,  it  is  not  a  good  plea  in  bar,  to  say 
that  the  governor  was  legally  empowered  to  sell  and  convev  the  premises:98  nor 
can  the  defense  be  set  up  that  the  land  department  which  had  canceled  prop- 
erty, conveyed  to  grantee,  as  indemnity  lands,  and  patented  the  property  to  an- 
other party,  was  without  authority  to  make  such  cancellation.99  It  has  also  been 
held  that  the  grantor  cannot  set  up  as  a  defense  the  fact  that  the  sale  to  the 
grantee  was  a  nullity  under  a  state  law.1 

lands    of   an    equivalent   value,   in   case   of  94.    Averment  relating  to  the  parties. 

eviction;  it  was  held,  that  these  covenants  Day   v.    Chism,    10    Wheat.    449.    6    L.    Ed. 

were    independent,    and    that    it    was    un-  363.     See  ante,  "Parties,"  VIII,  A,  2.     Seej 

necessary  to  allege  in  the  declaration  any  generallv.  the  title   PARTIES.' 

eviction,  or  any  demand  or  refusal  to  in-  95.     Plea   of   non    damnificatus. Wicker 

demnify  with  other  lands,  but  that  it  was  v.  Hoppock,  6  Wall.  94,  99,  18  L.  Ed.  752. 
sufficient    to    allege    a    prior    incumbrance,  96.    Plea   of  non   infregit  conventionem. 

by  the  acts  of  the  grantors,  etc.,  and  that  — Bender  v.   Fromberger,  4  Dall.  43G,  439, 

the    action    might    be    maintained    on    the  1  L.  Ed.  898. 

first  covenant,  in  order  to  recover  pecuni-  97.    Variance. — Bank  v.   Hagner    1    Pet. 

ary  damages.     Duvall  v.   Craig,   2   Wheat.  455.    7    L.    Ed.    219.      See   the   title   VARI- 

45.  4  L.   Ed.  180.  AXCE. 

91.  Covenant  of  warranty.— Day  v.  98.  That  governor  was  emoowered  to 
Chism,  10  Wheat.  449.  6  L.  Ed.  363.  See  sell  premises — Fletcher  v  Peck  6  Cranch 
ante.  "Covenant  of  Warranty,"  VI.  A.  5.  87.  3  L.  Ed.  162. 

Where  it  was  averred  in  such  a  declara-  99.     Lack    of   authority    in   land    depart- 

tion,    "that    the    said    O.    had    not   a   good       ment  to  cancel  a  selection  of  property. 

and .  sufficient  title  to  the  said  tract  of  A  recovery  of  damages  for  a  breach  of  a 
land,  and  by  reason  thereof,  the  said  plain-  covenant  cannot  be  defeated  by  the  con- 
tiffs  were  ousted  and  dispossessed  of  the  tention  that  the  land  department,  which 
said  premises,  by  due  course  of  law,"  it  had  canceled  the  selection  of  the  prop 
was  held  sufficient,  as  a  substantial  aver-  erty  as  indemnity  lands,  made  by  a  rail- 
ment  of  an  eviction  by  title  paramount.  road  company,  and  patented  the  prop- 
Day  v.  Chism.  10  Wheat.  449.  6  L.  Ed.  363.  erty    to    another    partv.    wa^    without    an- 

92.  Averment  of  willingness  to  convey.  thority  to  make  such  cancellation  because 
— Washington  v.  Ogden,  1  Black  450,  17  no  notice  had  been  givtn  to  the  railroad 
L.   Ed.  203.  company's    transferees.      Clark   v.    Hering- 

93.  Washington   V.    Opden,    1    Black    450,  ton,   186  U.  S.  206,  209    210    46  I      VA    1128 
17  L.  Ed.  203.     See  the  title  VERDICT.  1.    A  grantor  sued  upon 'his  covenant  of 
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7.  Evidence— a.  Burden  of  Proof.— To  Prove  Eviction  by  Paramount 
Title.— In  one  case  the  court  was  divided,  and  could  not  decide,  whether,  in 
an  action  upon  a  covenant  against  incumbrances,  the  plaintiff  is  bound  to  show 
that  the  adverse  claimant  recovered,  in  the  suit  by  which  the  plaintiff  is  evicted, 
by  title  paramount,  of  whether  the  recovery  itself  is  prima  facie  evidence  of  that 

fact.2 

b.  Admissibility.— Deeds  and  Records.— See  the  title  Documentary  Ev- 
idence. 

As  to  Validity  of  Patent. — On  the  trial  of  an  action,  in  Connecticut,  for 
breach  of  a  covenant  of  seisin  of  lands  in  Virginia,  the  question  whether  a 
patent  from  the  state  of  Virginia  for  the  lands  be  voidable,  is  not  examinable.3 

Parol  Evidence. — Parol  testimony  is  not  admissible,  in  an  action  on  a  cov- 
enant of  seisin,  to  prove  prior  claims  upon  the  land.4  Nor  is  it  admissible  to 
show  a  verbal  agreement  between  the  parties  to  a  deed,  that  one  of  them  should 
be  released   from  the  covenants  in  the  deed.5 

8.  Judgment. — Where  an  action  is  brought  by  a  vendee  against  his  war- 
rantor, a  nonresident,  for  breach  of  a  general  warranty,  a  judgment  can  be  of 
no  effect  against  the  warrantor,  who  has  not  been  served  with  notice,  though  a 
curator  ad  hoc  is  appointed  to  represent  the  warrantor,  as  an  absentee.6 

B.    Remedies  in  Equity. — Specific  Performance. — See  the  title  Specific 

Performance. 

Injunction  against  Collection  of  Purchase  Money. — See  the  titles  In- 
junctions;   Vendor  and  Purchaser. 

COVERED  INTO.— See  note  7. 

COVERINGS.— See  note  8. 

COVERTURE. — See  the  title  Husband  and  Wife,  and  references  given. 

COVIN.— See  the  title  Fraud  and  Deceit. 

CRAPE  VEILS.— See  note  9. 

warranty,   cannot   set   up   the   defense   that  Johnston,  124  U.  S.  236,  252,  31  L.  Ed.  389, 

the    sale    was    a    nullity,    under    the    civil  it  is   said:     "In   Rice,  Assignee,  v.   United 

code    of    Louisiana,    art.    2452,    which    de-  States,   21   C.    CI.   413,   419,   it   was   said   by 

clares  that  "the   sale  of  a  thing  belonging  Richardson,      C.     J.,     who     was      entirely 

to  another  person  is  null."     New  Orleans  familiar    with     the    mode     of     conducting 

v.    Gaines,    138    U.    S.    595,    008,   34    L.    Ed.  business   in  the  treasury  department,  that 

1102.                                                                           -  'while    Mr.    Chase    was    secretary    of    the 

2  Burden  of  proof.— Somerville  v.  treasury,  and  for  some  time  afterwards, 
Hamilton,  4  Wheat.  230,  4  L,   Ed.  558.  the    money    received    from    captured    and 

„      r,   ,,      i         t-»    ■   i.*     a    r* i     /101     o       abandoned  property  was  merely  deposited 

3  Pollard  v.  Dwight,  4   Cranch  421,  2      ^  fche  tr^suler>  *nd  was  not  itechnically, 

in    departmental    language,    "covered    into 

4.  Parol  evidence— Pollard  v.  Dwight,  the  treasury;"  and  so,  according  to  the 
4  Cranch  121,  2  L.  Ed.  666.  See  the  title  construction  then  given  by  the  depart- 
PAROL    !'.\  [DENC  E.  ment,  was  not  subject  to  the  constitutional 

5.  Wadsworth  V.  Warren,  12  Wall.  307,  provision  that  "no  money  shall  be  drawn 
315,  20  L.   Ed.    102.  from   the   treasury   but   in   consequence   of 

6.  Validity  of  judgment. — Flowers  v.  appropriations  made  by  law."  Constitu- 
Foreman,    :.':;    Il<.\v.    132.    10    L.    Ed.    405.  tion,  art.  1,  §  9,  par.  6.' " 

itle  JUDGMENTS  AND  DE-  8.  Coverings.— Tn  United  States  v. 
CREES.  Nichols.  186  U.  S.  298,  300,  46  L.  Ed.  1173, 
Where  a  party  residing  in  Maryland  it  is  said:  "Webster  defines  a  covering 
Bold  land  in  Louisiana  with  a  general  as  'anything  which  covers  or  conceals,  as 
warranty  to  a  residenl  of  Louisiana,  who  a  roof,  a  screen,  a  wrapper,  clothing,'  etc.; 
was  afterwards  evicted  from  a  part  of  but  to  speak  of  a  liquid  as  being  covered 
it,  and  obtained  a  judgment  against  his  by  the  bottle  which  contains  it,  is  such 
warrantor,  whom  lie  had  vouched  in,  this  an  extraordinary  use  of  the  English  lan- 
judgn  uld  not  be  rendered  effective  guage  that  nothing  but  the  most  explicit 
against  the  Maryland  vendor,  because  no  words  of  a  statute  could  justify  that  con- 
notice  had  been  served  upon  him,  and  the  struction."  See,  generally,  the  title 
appointmenl  of  a            or  ad  hoe   was  not  REVENUE  LAWS. 

sufficient.      Flowers  v.    Foreman,   23    Now.  9.   Crape  veils. — See  Arthur  v.  Morrison, 

132,   16   L.   Ed.    105.  90  U.  S.  108.  112,  24  L.  Ed.  764.     And  see 

7.  Covered    into.— In    United    States  v.  the  title  REVENUE  LAWS. 
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CREATED  BY  FRAUD.— Sec  the  title  Bankruptcy,  vol.  2,  p.  862. 

CREDIBILITY   OF  WITNESSES.— See   the    title    Evidence;    Witnesses. 

CREDIT. — See  the  titles  Bankruptcy,  vol.  2,  p.  992;  Guaranty;  Liens; 
Maratime  Liens;  Payment;  Set-Off,  Recoupment  and  Counterclaim. 
And  see  Debt  ;  Moneyed  Capital.  As  to  commercial  ratings  in  evidence,  see 
the  titles  Banks  and  Banking,  vol.  3,  p.  Ill;  Fraud  and  Deceit.  As  to  con- 
fiscation of  credits,  see  the  title  War.  As  to  letters  of  credit,  see  the  title  Let- 
ters of  Credit.  As  to  bills  of  credit,  see  generally,  the  title  Constitutional 
Law,  vol.  4.  pp.  301,  305,  et  seq.  As  to  full  faith  and  credit  clause  of  con- 
stitution, see  the  title  Foreign  Judgments,  Records  and  Judicial  Proceed- 
ings. As  to  loan  of  by  municipality,  see  the  title  Municipal,  County,  State 
and  Federal  Aid.  As  to  sale  of  postage  stamps  on  credit,  see  the  title  Postal 
Laws.     As  to  taxation  of  credits,  see  the  title  Taxation. 

CREDIT  INSURANCE.— See  the  title  Fidelity  and  Guaranty  Insurance 

CREDITORS.— See  note   1. 


1.  Creditor.— See  DEBTOR  AND 
CREDITOR.  In  Ware  v.  Hylton,  3  Dall. 
199,  278,  1  L.  Ed.  68,  it  is  said:  "There 
can  be  no  creditor;  without  two  correla- 
tives, a  debtor  and  a  debt.  Prima  facie, 
therefore,  if  a  debtor  has  been  discharged, 
he  is  not  the  person  whom  any  other  per- 
son can  sue  as  a  creditor." 

As  to  whether  creditors  includes  those 
who  have  entered  into  contracts  with 
parties  as  indorsers,  guarantors,  or  sure- 
ties, see  Cutler  v.  Huston,  158  U.  S.  423, 
430,    39    L.    Ed.    1040. 

A  note  held  by  a  bank  for  a  debt  due  to 
it,  and  renewed  from  time  to  time  with 
the  same  maker  and  indorser,  is  sufficient 
to  constitute  the  bank  a  creditor  in  claim- 


ing to  have  conveyances  set  aside  as 
fraudulent,  although  the  note  was  not  due 
when  the  conveyances  were  made,  and  the 
present  note  was  renewed  afterwards. 
McLaughlin  v.  Bank  of  Potomac,  7  How. 
220,  12  L.  Ed.  675.  See,  also,  the  title 
FRAUDULENT  AND  VOLUNTARY 
CONVEYANCES.  And  see,  generally, 
DEBT. 

The  act  of  assembly  of  Virginia,  which 
makes  unrecorded  deed  void,  as  to  credit- 
ors and  subsequent  purchasers,  means 
creditors  of,  and  subsequent  purchasers 
from,  the  grantor.  Pierce  v.  Turner,  5 
Cranch  154,  3  L.  Ed.  64.  See,  also,  ALL, 
vol.  1,  p.  257.  And  see  the  title  RECORD- 
ING ACTS. 


CREDITORS'  SUITS. 

BY    R.    C.    WALKER. 

I.   Definition,  Object  and  Nature,  23. 

II.   Jurisdiction,  23. 

A.  Equity  Jurisdiction  in  General,  23. 

B.  Ouster  of  Jurisdiction,  24. 

C.  Waiver  of  Objection,  24. 

HI.   When  Equity  Will  Entertain,  24. 

A.  In  General,  24. 

B.  Right  to   Appropriate   Property   Must  Exist,  24. 

C.  Debt  Must  Be  Clear  and  Undisputed,  25. 

D.  Want  of  Adequate  Remedy  at  Law,  25. 

1.  In  General,  25. 

2.  Exhaustion  of  Legal  Remedy,  27. 

a.  General    Rule — Necessity    for    Judgment,    or    Judgment    and 

Execution,  27. 

b.  Application   of    Rule — Exceptions   Noted,   30. 

(1)  Where  Creditor  Has  Lien  or  Trust  in  His  Favor,  30 

(2)  Debtor's    Estate    Merely    Equitable — Fund    Accessible 

Only  in  Equity,  30. 

(3)  Creditor  of  Partnership,  31. 

(4)  Insolvency  of  Debtor,  31. 

(5)  Creditor  of  Corporation,  31. 

(6)  Suit  against  Estate  of  Decedent,  31. 

(7)  Setting    Aside    Fraudulent    Conveyances    and    Assign- 

ments, 31. 

c.  Operation  of  Rule  under  Stale  Statutes,  31. 

d.  Operation  of  Rule  in  Federal  Courts,  31. 

e.  Defense  Must  Be  Made  in  Limine — Waiver  of  Objection,  33 

IV.   Property  Liable  under  Creditor's  Bill,  34. 

V.   Liens  and  Priorities,  34. 

A.  Creditor's  Bill  as  Lis  Pendens.  34. 

B.  Creditor's  Bill  as  Creating  Lien,  34. 

C.  Priorities,  35. 

VI.    Necessity  to  First  Resort  to  Collateral,  37. 
VTI.   Discovery,  37. 
VIII.    Procedure,  37. 

A.  jurisdiction,  37. 

B.  Parties,  37. 

1.  In  General,  37. 

2.  Intervention,  39. 

C.  Pleading,  39. 

1.  In  General,  39. 

2.  Amendment,  40. 

D.  Defense,  40. 

K.  Evidence,  40. 

F.  Decree,  40. 

1.  In   General,  40. 

2.  Right  of  Other  Creditors  to  Come  in — Reference  to  Master,  41. 

3.  Contesting  Claims,  41. 

G.  Costs  and   Attorneys'  Fees,  42. 
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CROSS    REFERENCES. 

See  the  titles  Actions,  vol.  1.  p.  96;  Appkal  and  Error,  vol.  1,  p.  333; 
Assignments  for  Benefit  of  Creditors,  vol.  2,  p.  599;  Attachment  and 
Garnishment,  vol.  2.  p.  660;  Attorney  and  Client,  vol.  2,  p.  703;  Bank- 
ruptcy, vol.  2,  p.  792;  Contracts,  vol.  4.  p.  552;  Corporations,  vol.  4,  p. 
621;  Costs,  vol.  4,  p.  802;  Courts,  vol.  4,  p.  861;  Damages;  Discovery; 
Equity;  Executors  and  Administrators;  Exemptions  from  Execution 
and  Attachment;  Fraudulent  and  Voluntary  Conveyances;  Injunc- 
tions; Intervention:  Judgments  and  Decrees;  Jurisdiction;  Limitation 
of  Actions  and  Adverse  Possession;  Mortgages  and  Deeds  of  Trust;  Mul- 
tifariousness; Multiplicity  of  Suits;  Parties;  Partnership;  Plead- 
ing; Receivers;   Stock  and  Stockholders;  Trusts  and  Trustees:   Wills. 

As  to  suits  by  creditors  to  set  aside  for  fraud  sales  of  the  real  estate  of  de- 
cedents made  under  orders  of  court  and  confirmed,  see  the  titles  Executors 
and  Administrators:  Judicial  Sales.  As  to  creditor's  bill  as  constituting 
separate  causes  within  the  removal  of  cause  acts,  see  the  title  Removal  of 
Causes.  As  to  assignment  to  give  federal  court  jurisdiction,  see  the  title 
Courts,  vol.  4.  p.  861.  As  to  federal  courts  restraining  creditors'  suits  in 
state  courts,  see  the  title  Bankruptcy,  vol.  2,  p.  954,  and  references.  See,  also, 
the  title  Injunctions. 

I.    Definition,   Object  and  Nature. 

Definition. — A  creditor's  suit  may  well  be  defined  t'o  be  a  suit  in  equity, 
brought  by  a  creditor  to  subject  to  the  payment  of  his  debt,  property  of  the 
debtor  which  cannot  be  reached  by  the  ordinary  legal  process.1 

Single  or  General  Creditor's  Bill. — Such  suit  may  be  brought  by  a  cred- 
itor for  his  own  interest  alone  or  it  may  be  instituted  in  behalf  of  himself  and 
other  creditors  who  might  come  in   as  parties  plaintiff.2 

Single  Cause  of  Action. — A  creditor's  bill  to  subject  incumbered  property 
to  the  payment  of  a  judgment  by  a  sale  and  distribution  of  the  proceeds  among 
lien  holders  according  to  their  respective  priorities,  is  but  a  single  cause  of  ac- 
tion, and  that  is  the  equitable  execution  of  a  judgment  against  the  property  of 
the  judgment  debtor.     This  cause  of  action  is  not  divisible.3 

Classification. — As  to  classification  of  creditors'  suits  with  respect  to  the 
purposes  for  which  they  are  filed,  see  post,  "In  General,"  III,  D,  1;  "Property 
Liable  under  Creditor's   Bill,"   IV. 

II.    Jurisdiction. 

A.  Equity  Jurisdiction  in  General. — The  jurisdiction  of  a  court  of  equity 
to  reach  the  property  of  a  debtor  justly  applicable  to  the  payment  of  his  debts 
even  where  there  is  no  specific  lien  on  the  property,  is  undoubted.4  A  com- 
plaint which  is  in  form  and  substance  such  a  complaint  as  is  made  in  "a  cred- 
itor's bill,"  is  a  case  of  equitable  jurisdiction,  and  one  requiring  equitable  re- 
lief as  distinguished  from  legal.5  In  a  territory  of  the  United  Spates  where 
the  systems  of  common  law  and  chancery  are  found  as  separate  systems,  chan- 
cery can  alone  give  relief  on  such  a  bill.0 


1.  See  Bispham's  Prin.  of  Eq..  p.  650. 
See,  also,  Hagan  v.  Walker,  14  How.  29, 
',:>,  14  L.  Ed.  312;  Dunphy  v.  Kleinsmith, 
11   Wall.  610,  614,  20   L.   Ed.  223. 

Bill  in  nature  of  creditor's  bill. — The 
Mil  filed  in  Trustees  of  the  Wabash  & 
Erie  Canal  Co.  v  -Beers,  2  Black  448,  157, 
17  L.  Ed.  327,  was  treated  as  a  hill  in  the 
nature  of  a  creditor's  bill,  although  not 
strictly  of  that  class. 

2.  Single  or  general  creditor's  bill. — 
See  post.  "Parties,"  VIII.  B. 

S.    Single  cause  of  action. — Fidelity  Ins. 


Co.  v.  Huntington.  117  U.  S.  2S0.  281,  23 
L.  Ed.  878.  See  the  title  ACTIONS,  vol. 
1.   p.    1 12. 

4.  Equity  jurisdiction — Absence  of  lien. 
— Board  of  Public  Works  ?'.  Columhia 
College,  17  Wall.  521,  530,  21    L.   Ed.  687. 

5.  Case  requiring  equitable  relief.— 
Dunphv  V.  Kleinsmith.  11  Wall.  f,K)  20 
I..   Ed.  223.     Sec  the  title  EQUI1  Y. 

6.  In  territories. —  Dunphv  v.  Klein- 
smith, 11  Wall.  610.  20  L.  Ed.  223.  See 
the   title  EQUITY. 
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Dependent  upon  Legal  Remedy. — As  to  equity  jurisdiction  as  dependent 
upon  legal  remedy,  see  post,  "'Want  of  Adequate  Remedy  at   Law,"  III,  D. 

Jurisdiction  of  Federal  Court. — Although  the  relief  sought  by  creditor's 
bill  in  federal  court,  could  be  obtained  in  the  state  court  in  an  action  at  law,  it 
does  not  follow  that  the  federal  court  sitting  as  a  court  of  equity  is  without 
jurisdiction.7 

B.  Ouster  of  Jurisdiction. — Where  a  creditor's  suit  is  removed  to  the 
federal  court  on  the  ground  of  diversity  of  citizenship,  its  jurisdiction  is  not 
ousted  by  the  intervention  of  other  parties,  not  diverse  citizens,  as  co-complain- 
ant-O  Nor  is  the  jurisdiction  of  a  state  court  divested  by  a  proceeding  in 
bankruptcy,  where  it  had  jurisdiction  over  the  bankrupt  and  his  property  prior 
to   the   bankruptcy  proceedings.9 

C.  Waiver  of  Objection. — As  to  waiver  of  objection  to  jurisdiction  on 
ground  that  plaintiff  has  nol  exhausted  his  legal  remedy,  see  post,  "Defense 
Must  Be  Made  in  Limine — Waiver  of  Objection,"  III,  D,  2,  e. 

III.    When  Equity  Will  Entertain. 

A.  In  General. — There  must  exist  special  circumstances  requiring  the  in- 
terposition of  the  court  x>  >  obtain  possession  of,  and  apply  the  property.10 

B.  Right  to  Appropriate  Property  Must  Exist. — In  order  that  equity 
may  aid  a  creditor  in  subjecting  property  of  his  debtor  to  the  payment  of  his 
debt,   there  must   exist  the  right  to  appropriate  the  property  for  its  payment.11 


7.  Jurisdiction  of  federal  court. — In  Mis 
ippi   Mill-  v.   Cohn,   150   U.   S.   202,   205. 

37  L.  Ed.  L052,  the  court  say:  "The 
in.  uiry  rather  i-.  whether  by  the  prin- 
ciples of  common  law  and  equity,  as  dis- 
tinguished and  defined  in  this  and  the 
mother  country  at  the  time  <>f  tin-  adop- 
of  the  constitution  of  the  United 
State?,  the  relief  here  sought  was  one 
obtainable  in  a  court  of  law,  or  one  which 
only  a  court  of  equity  was  fully  competent 
to  give." 

8.  Ouster  of  jurisdiction — Intervention 
of  parties.— See  the  title  COURTS,  vol  4, 
p.  861. 

9.  Proceeding   in    bankruptcy — Pickens 
Ivoy,  187  U.   S.  177.  47   L.   Ed.   128;    Mel 

rait  v.  Barker,  is;  U.  S.  165.  47  L.  Ed. 
f.':.'.  In  the  latter  case  it  was  held 
that  it  was  the  right  and  duty  of  the  state 
court  tn  proceed  to  final  decree  notwith- 
the  adjudication  in  bankruptcy, 
the  rule  being  applicable  that  the  court 
which  first  obtains  rightful  jurisdiction 
r  the  subject  matter  should  not  be 
in  t  with. 

A     creditors'     action     was     commenced 
nn. re    than    eighteen    months    before    the 
tin-   bankruptcy    act,   and    was 
prosecuted    with    exemplary    diligence    t" 
1    and    complete    success   in    the    judg 
in.  nt    of    the    court    of    appeal-.       At    that 
poinl  the  bankruptcy  court  intervened  and 
on     summary     proceedings     enjoined     tin" 
plaintiffs  fr"in  receiving  the  fruits  of  their 
victory,     by     enforcing     their     lien.      The 
te  court-  had  jurisdiction  over  the  par- 
ties   and    the    subject    matter,    and    pos 

i   of  thi  rty.     The  court   being  of 

tin-  opinion  that   where  property  is  in   the 

ion  of  the  court,  tin-  .'raws 

t>.  it   tli.    righl   to  decide  upon   conflicting 

ultimate  -ion  and  con- 


trol, it  held  that  the  jurisdiction  of  the 
district  court  to  make  the  injunction  order 
in  question  cannot  be  maintained.  Met- 
calf  v.  Barker,  187  U  S.  16.5.  175,  177.  47 
L.  Ed.  122,  citing  Louisville  Trust  Co.  v. 
Comingor,  184  U.  S.  18,  26.  46  L.  Ed.  413; 
Peck  v.  Jenness,  7  How.  612,  12  L.  Ed. 
841;  White  v.  Schloerb.  178  U.  S.  542,  44 
L.  Ed.  1183;  and  clause  3  of  rule  12,  172 
U.  S.  657.  See  the  title  BANKRUPTCY, 
vol.  2,  p.  954. 

10.  Special  circumstances  requiring 
equitable  relief. — Board  of  Public  Works 
v.  Columbia  College,  17  Wall.  521,  21  L. 
Ed.  687. 

"The  rule  requiring  the  existence  of 
special  circumstances  bringing  the  case 
under  some  recognized  head  of  equity 
jurisdiction,  should  not  only  be  insisted 
upon  with  rigor  whenever  the  property 
sought  to  be  reached  constitutes,  as  here, 
assets  of  a  deceased  debtor,  which  have 
already  been  subjected  to  administration 
and  distribution;  but  some  satisfactory  ex- 
cuse should  be  given  for  the  failure  of  the 
creditor  to  present  his  claim,  in  the  mode 
prescribed  by  law.  to  the  representative  of 
the  estate,  before  distribution."  Board  of 
Public  Works  v.  Columbia  College,  17 
Wall.  521,  530,  21  L-  Ed.  687.  See  the 
mle  HXKCUTORS  AND  ADMINISTRA- 
TORS. 

11.  Right  to  appropriate  must  exist — 
Cates  v.  Allen,  149  U.  S.  451,  458,  37  L. 
Ed.  804;  Scott  v.  Xeely.  140  U.  S.  L06,  113, 
:;:.  1,  Ed.  358,  citing  Smith  v.  Railroad  Co., 
99  U.  S.  398,  401.  25  L.  Ed.  137;  Jones  v. 
Green,  l  Wall.  330,  17  L.  Ed.  553;  Adler 
v.  I'Ynton,  24  How.  107,  Hi  I..  Ed.  696; 
Lincoln  v.  Clailm.  17  Wall.  132,  137,  19 
I..  Ed.  mi'. 

There  must    exist  in  the  creditor  an   in- 
-t    in    the    property    or   a    lien    thereon 
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C.  Debt  Must  Be  Clear  and  Undisputed. — The  debt  must  be  clear  and 
undisputed.1-  In  all  cases  where  a  court  of  equity  interferes  to  aid  the  en- 
forcement of  a  remedy  at  law.  there  must  be  an  acknowledged  debt,  or  one 
established  by  a  judgment  rendered.13 

D.  Want  of  Adequate  Remedy  at  Law — 1.  In  Gkxkral. — A  court  of 
equity  affords  aid  to  creditors  to  obtain  payment  of  their  debts,  when  their  legal 
remedies  have  proven  inadequate,14  or  ineffectual  to  reach  the  debtor's  prop- 
erty,15 or  when  the  enforcement  of  the  legal  remedy  is  obstructed  by  some  in- 
cumbrance upon  the  debtor's  property,  or  some  fraudulent  transfer  of  it.16 
Thus  equity  will  entertain  the  bill  where  the  debtor  has  property  which  is 
not   subject  to   levy   and   sale    under    execution   upon   creditor's   judgment;17    to 


created  by  contract  or  by  some  distinct 
legal  proceeding.  Scott  v.  Neely,  140  U. 
S.  106,  113,  35  L.  Ed.  358. 

"The  ground  of  the  jurisdiction  there- 
fore is  not  that  of  a  lien  or  charge  arising 
by  virtue  of  the  judgment  itself,  but  of  an 
equity  to  enforce  satisfaction  of  the  judg- 
ment by  means  of  an  equitable  execution." 
Freedman's  Sav.  &  Trust  Co.  v.  Earle, 
110  U.  S-  710,  716,  28  L.  Ed.  301. 

"The  mere  fact  that  a  party  is  a  cred- 
itor is  not  enough.  He  must  be  a  creditor 
with  a  specific  right  or  equity  in  the 
property;  and  this  is  the  foundation  of  the 
jurisdiction  in  chancery,  because  jurisdic- 
tion on  account  of  the  alleged  fraud  of 
the  debtor  does  not  attach  as  against  the 
immediate  parties  to  the  impugned  trans- 
fer, except  in  aid  of  the  legal  right." 
Cates  v.  Allen.  149  U.  S.  451.  458,  37  L. 
Ed.  804. 

Where  an  assignment  for  the  benefit 
of  certain  preferred  creditors,  and  for  the 
exclusion  of  those  who  should  refuse  to 
excute  releases  from  their  respective 
claims,  was  made  in  Rhode  Island  by  a 
person  and  to  persons  residing  there, 
which  conveyed  to  trustees  certain  prop- 
erty in  Rhode  Island,  and  also  property  in 
New  York,  it  was  proper  for  the  circuit 
court  of  New  York  to  dismiss  a  bill  filed 
by  creditors  residing  there,  provided  there 
was  no  fraud  in  fact  in  the  assignment. 
The  complainants  never  acquired  nor  ever 
had  any  lien  upon  the  property  in  New 
York,  so  as  to  subject  it  legally  or  equi- 
tably to  their  demand  against  the  failing 
debtors,  either  before  or  after  it  was  car- 
ried into  judgment  in  the  supreme  court 
of  New  York.  Livermore  v.  Jencke-,  2  L 
How.  126.  16  L.  Ed.  55.  See  the  titles  AS- 
SIGNMENTS FOR  BENEFIT  OF 
CREDITORS,  vol.  2,  p.  599;  FRAUDU- 
LENT AND  VOLUNTARY  CONVEY- 
ANCES. 

12.  Debt  must  be  clear  and  undisputed. 
— Board  of  Public  Works  v.  Columbia 
College,  17  Wall.  521.  21    L.  Ed.  687. 

13.  Must  be  acknowledged  or  established 
by  judgment. — Cates  v.  Allen,  149  U.  S. 
451,  458,  37  L-  Ed.  804;  Scott  v.  Neely.  1  to 
U.  S.  106,  113,  35  L.  Ed.  358,  citing  Smith 
v.  Railroad  Co.,  99  U.  S.  398,  401,  :.'.-)  L. 
Ed.  437;  Jones  v.  Green,  l  Wall.  330,  17 
L.  Ed.  553.  See  post,  "Exhaustion  of 
Legal  Remedy."   III.   D,  2. 

14.  Inadequate  legal  remedy. — Taylor  v. 


Bowker,  m  U.  S.  110,  28  L.  Ed.  368.  See 
the  titles  COURTS,  vol.  4,  p.  861;  EQ- 
UITY; JURISDICTION  See  National 
Tube  Works  Co.  v.  Ballou.  146  U.  S.  517, 
524,  36  L.   Ed.  1070. 

Inability  to  sue  at  law. — The  fact  that 
two  sisters  became  executrices  of  their 
mother's  will  did  not  cancel  an  indebted- 
ness of  the  mother  to  them,  but  rendered 
it  impossible  for  them  to  bring  an  action 
at  law,  inasmuch  as  they  would  be  plain- 
tiffs in  their  own  right  and  defendants  as 
executrices.  The  plaintiffs  did,  however, 
petition  the  orphans'  court  for  the  allow- 
ance of  their  claims,  making  their  sister, 
the  only  person  interested  adversely  to 
them,  a  party  to  the  proceeding.  That 
court,  instead  of  passing  on  the  matter 
directly,  thought  it  a  proper  subject  for 
the  advice  of  a  court  of  chancery,  and 
directed  this  bill  to  be  filed.  The  court 
on  appeal  say:  "We  are  of  opinion  that 
upon  its  face  it  discloses  a  good  cause  of 
action."  Glover  v.  Patten,  165  U.  S.  394, 
404,  41  L.  Ed.  760.  See,  also,  the  title 
EXECUTORS  AND  ADMINISTRA- 
TORS. 

15.  Legal  process  ineffectual  to  reach 
property. — Jones  v.  Green,  1  Wall.  330,  331, 
17  L-  Ed  553.  See,  also,  Chittenden  v. 
Brewster,  2  Wall.  191,  193,  17-L.  Ed.  839. 

16.  Legal  remedy  obstructed. — Jones  v. 
Green,  1  Wall.  330,  331,  17  L  Ed.  :>.">::. 
See,  also,  Chittenden  v.  Brewster,  2  Wall. 
191,   193,  17   L   Ed.   839. 

17.  Property  not  subject  to  execution. — 
Potter  v.  Couch,  141  U.  S.  296.  320,  35  L. 
Ed.  721;  Spindle  v.  Shreve.  Ill  U.  S.  542, 
546,  28  L.  Ed.  512;  Brandies  v.  Cochrane, 
112  U.  S-  344.  350.  28  L.  Ed.  760.  Se<  . 
also,  Morsell  v.  First  Nat.  Bank,  !H  U.  S 
357,  23  L.  Ed.  436;  Smith  v.  McCann,  24 
How.  398,  16  L.  Ed.  Til;  Freedman's  Sav. 
&  Trust  Co.  7'.  Earle,  110  U.  S.  710,  28 
L.  Ed.  301;  Sparhawk  v.  Yerkes,  142  U. 
S.  12,  35  L.  Ed.  917.  See  the  title  EXE- 
CUTIONS. 

"It  is  within  the  general  jurisdiction  of 
a  court  of  chancery  to  assist  a  judgment 
creditor  to  reach  and  apply  to  the  pay- 
ment <>t"  hi-  debt  any  property  of  the  judg- 
ment debtor,  which  by  reason  of  it-  nature 
only,  and  not  by  reason  of  any  positive 
rule  exempting  it  from  liability  for  debt, 
cannol  be  taken  on  execution  at  law;  as 
in  the  case  "f  trust  property  in  which  the 
judgment  debtor  has  the  entire   beneficial 
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subject  property  of  the  debtor,  fraudulently  standing  in  the  name  of  a  third 
party  to  the  payment  of  a  judgment,  and  to  remove  a  fraudulent  judgment 
which  might  stand  as  a  cloud  upon  the  title  of  the  debtor  is  within  the  jurisdic- 
tion of  equity,18  or  to  ascertain  and  enforce  the  individual  liabilities  of  share- 
holders in  a  corporation.19  And  so  a  bill  for  the  discovery  and  account  of 
assets,  and  to  reach  property  applicable  to  the  payment  of  the  debts  of  deceased 
person  will   be  entertained.2" 


interest,  of  shares  in  a  corporation,  or  of 
choses  in  action."  Ager  v.  Murray,  105 
U.   S.    126,   129,  26  L.   Ed.  942. 

Thus  in  Illinois.  Hurd's  Rev.  Stat.,  ch. 
22,  §  49,  has  been  adjudged  by  this  court 
to  establish  a  rule  of  property,  and  not  of 
procedure  only,  and  it  applies  to  all  cases 
where  the  creditor,  or  his  representative, 
is  obliged,  by  the  nature  of  the  interest 
sought  to  be  reached,  to  resort  to  a  court 
of  equity  for  relief,  as  he  must  do  in  all 
cases  where  the  legal  title  is  in  trustees, 
for  the  purpose  of  serving  the  require- 
ments of  an  active  trust,  and  where,  con- 
sequently,  the  creditor  has  no  lien,  and 
can  acquire  none,  at  law,  but  obtains  one 
only  by  filing  a  bill  in  equity  for  that  pur- 
pose. The  words  "in  trust,"  as  used  in  the 
exception  or  proviso,  cannot  have  a  more 
restricted  meaning  than  the  same  words 
in  the  enacting  clause.  Potter  v.  Couch, 
141  U.  S.  296.  320,  35  L.  Ed.  721;  Spindle 
v.  Shreve,  111  U.  S.  542.  546.  547,  28  L.  Ed. 
512.  See  the  title  TRUSTS  AXD  TRUS- 
TE1  - 

"In  Stephens  v.  Cady,  14  How.  528,  14 
L.  Ed.  52S.  and  again  in  Stevens  v.  Glad- 
ding, 17  How.  447,  15  L.  Ed.  155.  the 
point  decided  was  that,  by  a  sale  of  the 
copperplate  engraving  of  a  map  on  execu- 
tion from  a  state  court  against  the  owner 
of  the  copyright,  the  purchaser  acquired 
no  right  to  strike  off  and  sell  copies  of  the 
map.  Mr.  Justice  Nelson,  in  delivering 
judgment  in  Stephens  v.  Cady,  said:  'The 
copperplate  engraving,  like  any  other 
tangible  personal  property,  is  the  subject 
of  seizure  and  sale  on  execution,  and  the 
title  passes  to  the  purchaser  the  same  as 
if  made  at  a  private  s.ale.  But  the  in- 
corporeal right,  secured  by  the  statute  to 
the  author,  to  multiply  copies  of  the  map 
by  the  use  of  the  plate,  being  intangible, 
and  resting  altogether  in  grant,  is  not  the 
iject  of  seizure  or  sale  by  means  of  this 
proces: — certainly  not  at  common  law.  No 
doubt  the  property  may  be  reached  by  a 
creditor's  bill,  and  be  applied  to  the  pay- 
ment of  the  debts  of  the  author,  the  same 
tock  of  the  debtor  is  reached  and  ap- 
plied,  the  court  compelling  a  transfer  and 
sale  of  the  -took  for  the  benefit  of  cred- 
itor-' lie  then  cited  the  cases  in  John- 
son's and  Paige's  Reports,  above  referred 
to,  and  added:  'But  in  ease  of  such  rem- 
edy, we  suppose,  it  would  be  necessary 
for  the  court  to  compel  a  transfer  to  the 
purchaser,  in  conformity  with  the  require- 
the  copyright  act.  in  order  to 
vest  him  with  a  complete  title  to  the  prop- 
erty.' Stephens  r.  (.'adv.  11  Mow.  528, 
531,   11   I..    Ed.   528."     Ager  v.   Murray,  105 


U.  S.  126.  129,  26  L.  Ed.  942.  See  the  titles 
COPYRIGHT,  vol.  4,  p.  602;  PATENTS; 
TRADEMARKS,  TRADENAMES  \ND 
UNFAIR  COMPETITION. 

Reversionary  interest.— A  reversionary 
interest  will  be  sold  in  equity  where  a 
judgment  at  law-  is  a  lien  upon  it,  but 
payable  only  out  of  the  rents  and  profits 
which  would  be  insufficient  to  satisfy  the 
judgment  within  a  reasonable  time.  Bur- 
ton v.  Smith,  13  Pet.  464,  10  L.  Ed.  248 
See  the  title  REMAINDERS,  REVER- 
SIONS AND  EXECUTORY  INTER- 
ESTS. 

18.  Property  fraudulently  conveyed  or 
cloud  upon  title.— Mississippi  Mills  v. 
Cohn,  150  U.  S.  202,  207,  37  L.  Ed.  1052; 
Hagan  v.  Walker,  14  How.  29,  14  L  Ed' 
312.  See  the  title  FRAUDULENT  A.ND 
VOLUNTARY  CONVEYANCES. 

"In  2  Beach  on  Modern  Equity  Juris- 
prudence, §  883,  it  is  said:  'A  court  of 
equity  will  aid  a  judgment  creditor  to 
reach  the  property  of  his  debtor  by  remov- 
ing fraudulent  judgments  or  conveyances 
or  transfers  which  defeat  his  legal  remedy 
at  law.-'  Mississippi  Mills  z;.  Cohn,  150 
U.    S.   202.  207,  37   L.   Ed.   1052. 

19.  Enforcement  of  individual  liability 
of  shareholder.— Where  the  shareholders 
in  a  corporation  are  individually  bound  to 
the  creditors,  any  proceeding  to  enforce 
this  liability  must  be  such  as  from  its 
nature  would  enable  the  court  to  ascertain 
for  what  the  stockholders  ought  to  be 
made  liable,  to  whom,  and  in  what  pro- 
portion as  respects  each  other.  This  can 
only  be  done  by  the  methods  and  ma- 
chinery of  a  court  of  equity.  Besides  this 
it  must  be  admitted  that  a  court  of  equitv 
w;ould  be  entitled,  upon  the  general  prin- 
ciples of  its  jurisdiction,  to  entertain  a  bill 
by  one  or  more  creditors  whose  suit  would 
necessarily  be  for  the  benefit  of  all,  against 
the  association  and  its  officers  and  man- 
agers, and  all  those  participating  in  its 
voluntary  liquidation,  for  the  purpose  of 
preventing  and  redressing  any  maladminis- 
tration or  fraud  against  creditors,  contem- 
plated or  executed.  In  the  liquidation  of 
such  an  association,  those  entrusted  with 
its  management  occupy  the  relation  of 
trustees,  first  for  creditors,  and  the  terms 
of  that  trust,  implied  by  law,  require  them 
to  reduce  the  assets  of  the  association  to 
money  or  its  equivalent,  and  to  pay  out 
those  assets  or  their  proceeds  equally 
among  creditors.  Richmond  v.  Irons,  121 
U.  S.  27,  48,  30  L.  Ed.  864.  See  the  titles 
CORPORATIONS,  vol.  4.  p.  621;  STOCK 
AXD  STOCK  IK  >U)ERS. 

20.  Administration    suits. — In    England, 
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2.  Exhaustion'  of  Legal  Remedy— a.  General  Rule— Necessity  for  Judg- 
ment, or  Judgment  and  Execution. — It  is  generally  true  that  a  creditor's  bill  to 
subject  a  debtor's  interest  in  property  to  the  payment  of  a  debt  must  show 
that  all  remedy  at  law  has  been  exhausted.21 

Necessity  for  Judgment.— The  general  rule  is  that  before  a  creditor  can 
maintain,  in  equity,  a  creditor's  suit,  he  must  first  have  established  his  claim  bv  a 
valid  judgment  at  law.22 


courts  of  chancery  took  jurisdiction  of 
such  bills,  not  merely  from  their  general 
authority  over  trustees  and  trusts,  but 
from  the  imperfect  and  defective  power  of 
the  ecclesiastical  courts.  It  was  sufficient 
that  a  debt  existed  against  the  estate  of  a 
decedent,  and  that  there  was  property 
which  should  be  applied  to  its  payment,  to 
justify  the  interposition  of  the  court;  but 
..hen  a  distribution  of  the  fund  had  been 
made,  another  creditor  could  not  ask  for 
a  return  of  the  moneys  from  the  distribu- 
tees or  for  a  proportional  part,  if  he  had 
received  notice  of  the  original  proceed- 
ing, and  had  been  guilty  of  laches  or  un- 
reasonable neglect.  Board  of  Public 
Works  v.  Columbia  College,  17  Wall.  521, 
531,  21  L-  Ed.  687;  Williams  v.  Gibbes,  17 
How.  239,  254.  255,  15   L.   Ed.   135. 

'"In  this  country,  there  are  special  courts 
established  in  all  the  states,  having  juris- 
diction over  estates  of  deceased  persons, 
called  probate  courts,  orphans'  courts,  or 
surrogate  courts,  possessing,  with  respect 
to  personal  assets,  nearly  all  the  powers 
formerly  exercised  by  the  court  of  chan- 
cery and  the  ecclesiastical  courts  in  Eng- 
land. They  are  authorized  to  collect  the 
assets  of  the  deceased,  to  allow  claims,  to 
direct  their  payment  and  the  distribution 
of  the  property  to  legatees  or  other  par- 
ties entitled,  and  generally  to  do  every- 
thing essential  to  the  final  settlement  of 
the  affairs  of  the  deceased,  and  the  claims 
of  creditors  against  his  estate."  Board  of 
Public  Works  v.  Columbia  College,  17 
Wall.  521.  531.  21  L.  Ed.  687.  See  the 
title  EXECUTORS  AXD  ADMINIS- 
TRATORS. 

21.  Exhaustion  of  legal  remedy — In 
general. — Case  v.  Btauregard,  101  U.  S. 
688,  690.  25  L.  Ed.  1004;  Hollins  v.  Brier- 
field  Coal,  etc.,  Co.,  150  U.  S.  371,  379,  37 
L.  Ed.  1113;  Brown  V.  Lake  Superior  Iron 
Co.,  134  U.  S.  530,  534,  33  L.  Ed.  1021.  See, 
also,  Union  Trust  Co.  v.  Illinois  Mid.  R. 
Co.,  117  U.  S.  434,  29  L.  Ed.  963;  Sage  v. 
Memphis,  etc..  R.  Co.,  125  U.  S.  361,  31 
L.  Ed.  694;  Mellen  v.  Moline  Malleable 
Iron  Works,  131  U.  S.  352.  33  L.  Ed.  178. 
See  the  titles  EQUITY;  JURISDIC- 
TION. 

In  Terry  v.  Anderson.  95  U.  S.  628.  636, 
24  T..  Ed.  365.  it  is  said:  "Ordinarily,  a 
creditor  must  put  his  demand  into  judg- 
ment against  his  debtor  and  exhaust  his 
remedies  at  law  before  he  can  proceed  in 
equity  to  subject  choses  in  action  to  its 
payment."  Hoilins  v.  Brierfield  Coal,  etc., 
Co.,  150  U.  S.  371,  381,  37  L.  Ed.  1113. 
In  the  above  case  the  rule  was  held  to 
apply  where  the  debtor  was  a  corporation 


and    an     unpaid    stock    subscription     was 
sought  to  be  subjected. 

If  a  court  of  law  "is  competent  to  render 
a  judgment  affording  a  plain,  adequate  and 
complete  remedy,  the  party  aggrieved  must 
seek  his  remedy  in  such  court,  not  only 
because  the  defendant  has  a  constitutional 
right  to  a  trial  by  jury,  but  because  of 
the  prohibition  of  the  act  of  congress  .to 
pursue  his  remedy  in  such  cases  in  a  court 
of  equity.  Hipp  v.  Babin.  19  How  271 
278,  15  L.  Ed.  633;  Lewis  v.  Cock's.  23 
\\all.  466,  470,  23  L.  Ed.  70;  Killian  v. 
Ebbinghaus.  HO  U.  S.  568,  573,  28  L-  Ed. 
246;  Buzard  v.  Houston,  119  U.  S.  347, 
351,  30  L.  Ed.  451.  All  actions  which  seek 
to  recover  specific  property,  real  or  per- 
sonal, with  or  without  damages  for  its 
detention,  or  a  money  judgment  for 
breach  of  a  simple  contract,  or  as  damages 
for  injury  to  person  or  property,  are  legal 
actions,  and  can  be  brought  in  "the  federal 
courts  only  on  their  law  side.  Demands 
of  this  kind  do  not  lose  their  character  as 
claims  cognizable  in  the  courts  of  the 
United  States  only  on  their  law  side,  be- 
cause in  some  state  courts,  bv  virtue  of 
state  legislation,  equitable  relief  in  aid  of 
the  demand  at  law  may  be  sought  in  the 
same  action.  Such  blending  of  remedies 
is  not  permissible  in  the  courts  of  the 
United  States."  Scott  v.  Neelv,  140  U  S 
106.  110,  35  L  Ed.  358.  See  the  titles  AC- 
TIONS, vol.  1,  p.  102;  EQUITY;  TURY. 
See  post,  "'Operation  of  Rule  in  Federal 
Courts,"  III.   D,  2,  d. 

The  defense  that  complainants  had  an 
adequate  remedy  at  law  held  to  be  desti- 
tute of  merit.  The  fact  that  the  creditor 
has  a  remedy  at  law  against  the  principal 
debtor  does  not  prevent  him,  after  vain 
execution,  from  proceeding  in  equity 
against  a  guarantor.  Railroad  Co.  v.  How- 
ard.  7  Wall.   392.   393.  19   L.    Ed.    117. 

22.    Necessity  for  judgment. — Taylor   v. 
Bowker,    in    U.    S.    110.    28    L.    Ed.    368; 
Scott   v.    Neely,   140   U.   S.   106,   35    L.    Ed. 
358;    Cates   v.   Allen.    149   U.    S.    451,   37    L. 
Ed.  804;  Terry  v.  Anderson,  95  U.  S.  < 
24   L.   Ed.  365;   Case  v.   Beauregard,  99   U 
S.   119,  25  L.  Ed.  370;  Ex  parte  Bovd,   105 
U.    S.    647.    653,    26    L.    Ed.    1200;    United 
States  v.  Union  Pac.  R.  Co.,  98  U.  S    569, 
615.  25  L.  Ed.  143;  Smith  v.  Railroad  C 
99  U.  S.  39S.  401,  25  L.   Ed.  437;    New   I  lr- 
leans  v.   Benjamin,   153   U.   S.   411.   4V1     38 
L.  Pd    764.    See  National  Tube  Works  < 
V.    Ballon.    146    U.    S.    :.17.    524,    36    L.    Ed. 
1070;   Fourth  Nat.  Bank  v.  Francklvn    120 
U.    S.    747.    30    L.    Ed.    825.      See    post,'  "In 
General,"  VIII.  C.  1. 
That   a   claim   purely  legal,   involving   a 
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Necessity  for  Execution. — In  general,  execution  must  have  issued  on  the 


trial  at  law  before  a  jury,  until  reduced 
to  judgment  at  law,  cannol  be  made  the 
basis  of  relief  in  equity,  "is  well  settled 
by  the  decisions  of  this  court  in  Taylor  v. 
vker,  111  U.  S.  110,  28  L.  Ed.  368;  Na- 
tional Tube  Works  Co.  v.  Ballou,  146  U.  S. 
L,.  Ed.  1070,  and  Scott  v. 
Neely,  L40  I".  S.  L06,  L15,  35  L.  Ed.  358. 
In  t  lis  latter  case  the  subject  is  fully  re- 
viewed and  the  question  settled  so  far  as 
the  federal  court.-  are  concerned."  Swan 
Land.  etc..  Co.  v.  Frank,  148  U.  S.  603,  612, 
37  L.  Ed.  :,;;. 

Before  a  party  is  entitled  to  the  aid  of 
a  court  of  equity  to  reach  the  equitable 
interests  or  choses  in  action  of  the  debtor 
or'the  avails  of  property  fraudulently  con- 
veyed, he  must  have  obtained  a  judgment 
at  law  in  the  jurisdiction  where  the  suit  in 
equity  is  brought,  unless  he  shows  that 
it  is  impossible  for  him  to  obtain  such  a 
judgment  in  any  court  within  such  juris- 
diction. National  Tube  Works  Co.  v.  Bal- 
lon. 146  I'.  S.  517,  523,  36  L.  Ed.  1070; 
Taylor  v.  Bowker.  Ill  U.  S.  110,  28  L.  Ed. 
368;  Terry  v.  Anderson,  95  U.  S.  628,  24 
L.  Ed.  365;  Smith  v.  Railroad  Co..  99  U. 
S.  398.  4H1.  25  L.  Ed.  4:;7:  Hawkins  v. 
Glenn,  131  U.  S.  319,  334,  33  L.  Ed.  184. 

A  judgment  at  law  must  have  been  ob- 
tained before  equity  will  aid  a  creditor  to 
reach  equitable  interests,  choses  in  action, 
or  the  avails  of  property  fraudulently  con- 
veyed.  Taylor  v.  Bowker,  111  U.  S.  110, 
28  L.  Ed.  368.  See  National  Tube  Works 
Co.  v.  Ballou,  146  U.  S.  517.  524,  36  L.  Ed. 
1070. 

In  United  States  v.  Union  Pac.  R.  Co., 
98  U.  S.  569,  61.").  :.'."•>  L.  Ed.  143.  there  was 
no  judgment,  no  money  due  and  no  suffi- 
cient allegation  of  insolvency,  and  it  was 
held  that  a  creditor's  bill  would   not  lie. 

It  is  only  when  a  debtor  has  obtained 
a  judgment  in  seeking  to  subject  the 
property  of  his  debtor  in  the  hands  of 
third  persons,  or  to  reach  property  not 
accessible  to  an  execution,  that  a  legal 
preference  is  acquired  which  a  court  of 
chancery  will  enforce.  Day  v.  Washburn, 
24  How.  352,  16  L.  Ed.  :i'.':  Freedman's 
&  Tru-t  Co.  v.  Earle,  110  U.  S.  710, 
716,  28  I..  Ed.  301.  See  the  title  FRAUDU- 
1.  i  AND  VOLUNTARY  CONVEY- 
ANCES. 

This  is  in  strict  accordance  with  the 
analogy  of  the  law,  as  it  was  recognized 
that  the  judgment  creditor  who  first  ex- 
tend- the  land  by  elegit  is  thereby  en- 
titled to  bi  -ind  oul  of  it.  "  It  is 
the  execution  first  begun  to  be  executed, 
unless  otherwise  regulated  h\  statute, 
which  is  entitled  to  priority.  Rockhill  v. 
Hanna,  15  How.  L89,  L95,  14  L.  Ed.  656; 
I  >rew,  i  Easl  523.  The  filing  of 
the  bill,  in  cases  of  equitable  execution,  is 
th<  beginning  of  executing  it."  Freed- 
man's Sav.  &  Trusl  Co  .  .  Earle,  L10  U  S. 
710,                 L   Ed.  30] 

A,  an  al  litor  of  B,  whose  claim 


had  not  been  established  at  law,  filed  his 
bill  against  the  latter,  averring  him  to  be 
insolvent,  and  against  C,  a  debtor  of  B, 
praying  that  the  debt  due  from  C  be  ap- 
plied to  the  payment  of  that  claim.  There 
being  no  assignment  to  A  by  B  of  his 
debt  against  C.  and  no  lien  upon  the  fund 
in  the  hands  of  the  latter,  held,  that  the 
bill  could  not  be  sustained.  Smith  v. 
Railroad   Co.,  99  U.   S.  398,  25   L.   Ed.   437. 

A  party  having  a  claim  for  unliquidated 
damages  against  a  corporation,  which  has 
not  been  dissolved,  but  has  merely  dis- 
tributed its  corporate  funds  amongst  its 
stockholders,  and  ceased  or  suspended 
business  cannot  maintain  a  suit  on  the 
equity  side  of  the  United  States  circuit 
court  against  a  portion  of  such  stock- 
holders, to  reach  and  subject  the  assets 
so  received  by  them  to  the  payment  and 
satisfaction  of  his  claim,  without  first  re- 
ducing such  claim  to  judgment.  Swan 
Land,  etc.,  Co.  v.  Frank,  148  U.  S.  603, 
604,  37  L.  Ed.  577.  See  the  title  COR- 
PORATIONS, vol.   4,   p.   621. 

Where  the  bill  to  collect  an  unpaid 
stock  subscription  from  a  New  York 
stockholder  in  a  Connecticut  corporation, 
brought  in  the  federal  court  for  New 
York,  alleges  only  the  recovery  of  a 
judgment  against  the  corporation  in 
Connecticut,  and  the  issuing  and  return 
there  of  an. execution  unsatisfied,  and  does 
not  allege  any  judgment  in  New  York  or 
any  effort  to  obtain  one,  nor  does  it  aver 
that  it  is  impossible  to  obtain  one,  but 
alleges  merely  that  the  corporation  has 
no  fund  or  assets  wherewith  to  pay  the 
claim  of  the  plaintiff,  it  is  defective  in 
this  respect.  National  Tube  Works  Co. 
Ballou,  146  U.  S.  517,  523,  36  L.  Ed.  1070. 
See  the  title  STOCK  AND  STOCK- 
HOLDERS. 

Right  to  seek  redress  for  tort  com- 
mitted against  corporation. — A  creditor 
of  a  railroad  company,  a  bondholder,  has 
no  right  to  bring  suit  in  equity  against 
the  president  of  the  company  on  the 
ground  that  the  president  received  money 
from  the  sale  of  the  bonds,  winch  be- 
longed to  the  company  and  was  liable 
for  their  debt-,  until  he  has  a  judgment 
against  the  company,  with  an  execution 
returned  nulla  bona.  The  right  to  seek 
redress  for  the  wrong  is  in  the  company 
or  its  stockholders.  Van  Wee!  v. 
Win-ton.  115  U.  S.  228,  245,  29  1..  Ed.  384; 
United  State-  v.  Union  Pac.  R.  Co.,  98 
U.  S.  569,  (ill.  25  L.  Ed.  143.  See.  gen- 
erally, the  title  CORPORATIONS,  vol.  4. 
p.  621. 

Another  suit  pending  in  same  court.— 
The  fact  that  a  suit  for  the  foreclosure  of 
a  mortgage  or  deed  of  trust  upon  (Kb: 
property  i-  pending  in  the  same  court  in 
which  a  credtior's  bill  is  filed,  does  no! 
change  the  rule.  Hollins  v.  Brierlield 
Coal,  etc.,  Co.,  150  U.  S.  371,  37  L.  Ed. 
1113. 
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judgment,23  and  been  returned  unsatisfied  in  whole  or  in  part.24  Where  equity 
entertains  a  bill  by  a  judgment  creditor  because  the  remedy  afforded  him  at 
law  is  ineffectual  to  reach  the  property  of  the  debtor,  the  court  looks  only  to 
the  execution  and  the  return  of  the  officer  to  whom  the  execution  was  directed.25 
The  Reason. — The  existence  of  judgment,  or  of  judgment  and  execution, 
is  necessary,  first,  as  adjudicating  and  definitely  establishing  the  legal  demand,20' 
and,   second,   as   exhausting   the   legal   remedy.27     And    in    some   cases   an   aver- 


23.  Necessity  for  issuance  of  execu- 
tion.— Taylor  v.  Bowker.  Ill  U.  S.  110,  28 
L.  Ed.  368;  Day  v.  Washburn,  24  How. 
.352.  16  L.  Ed.  712;  Terry  v.  Anderson.  95 
U.  S.  62S.  24  L.  Ed.  365;  Smith  v.  Rail- 
road Co.,  99  U.  S  398.  401,  25  L.  Ed.  437; 
Hawkins  v.  Glenn,  131  U.  S.  319,  334,  33 
L.  Ed.  184;  Ex  parte  Boyd,  105  U.  S.  647, 
653,  26  L-  Ed.  1200;  Case  v.  Beauregard, 
101  U.  S.  688,  690,  25  L.  Ed.  1004;  Van 
Weel  v.  Winston.  115  U.  S.  22S,  245,  29 
L.  Ed.  3S4;  United  States  v.  Union  Pac. 
R.  Co.,  98  U.  S.  569,  614,  25  L.  Ed.  143; 
Freedman's  Sar.  &  Trust  Co.  v.  Earle, 
110  U.  S.  710.  715,  28  L.  Ed.  301;  National 
Tube  Works  Co.  v.  Ballou,  146  U.  S.  517, 
524.  36  L-  Ed.  1070;  Scott  v.  Neely,  140 
U.  S.  106,  113,  35  L.  Ed.  358;  Cates  v.  Al- 
len. 149  U.  S.  451,  37  L.  Ed.  804. 

Where  the  bill  alleges  that  executions 
were  issued  upon  the  judgments  of  the 
complainants,  and  were  returned  unsatis- 
fied, but  the  allegation  was  not  admitted, 
and  no  proof  on  the  subject  was  produced 
at  the  hearing,  the  case  stands  as  a  suit 
in  equity  commenced  for  the  satisfaction 
of  judgments  before  any  attempt  had 
been  made  for  their  collection  at  law  by 
the  issue  of  execution  thereon.  That  the 
suit  cannot  be  maintained  under  these 
circumstances  is  clear  both  upon  princi- 
ple and  authority.  Jones  v.  Green.  1  Wall. 
330,  332.  17  L.  Ed.  553.  See.  also,  Chitten- 
den v.  Brewster,  2  Wall.  191,  193,  17  L. 
Ed.  839. 

A  creditor,  in  order  to  enforce  a  judg- 
ment against  the  property  of  a  corpora- 
tion whose  charter  had  been  surrendered, 
brought  a  suit  in  equity,  in  the  circuit 
court  of  the  United  States  for  the  district 
of  a  state.  A  statute  of  that  state  enacts 
that  when  a  corporation  has  unlawfully 
made  a  division  of  its  property,  or  has 
property  which  cannot  attach,  or  is  not 
by  law  subject  to  attachment,  any  judg- 
ment creditor  may  file  a  bill  in  equity  to 
procure  a  decree  that  the  property  shall 
be  paid  in  satisfaction  of  his  judgment. 
Held,  this  special  equitable  remedy  given 
to  judgment  creditors  of  corporations 
cannot  be  invoked  until  issue  of  execution 
and  its  return  unsatisfied.  Taylor  :'. 
Bowker.  Ill  U.  S.  110,  28  L.  Ed. 

Where  the  provision  in  an  act  confers 
upon  a  judgment  creditor  of  a  corpora- 
tion an  equitable  remedy  upon  the  condi- 
tion that  his  judgment  was  unsatisfied, 
"by  reason  of  inability  to  find  corporate 
property  wherewith  to  satisfy  the  same," 
a  subsequent  revision  of  the  statute, 
which  does  not  in  terms  require  the 
creditor,  to  allege  in  his  bill  that  his  judg- 


ment remained  unsatisfied  for  the  reason 
above  stated,  does  not  change  the  law, 
abrogate  an  established  rule  of  equity  nor 
modify  the  grounds  upon  which  relief  in 
equity  can  be  obtained.  Tavlor  v 
Bowker.  Ill  U.  S.  110,  28  L.  Ed.  368. 

24.  Return  of  execution— National 
Tube  Works  Co.  v.  Ballou,  146  U.  S.  517, 
523,  36  L.  Ed.  1070;  Taylor  v.  Bowker,  111 
U.  S.  110,  28  L.  Ed.  368;  Terrv  v.  Ander- 
son. 95  U.  S.  628,  24  L.  Ed.  365;  Smith  v. 
Radroad  Co.,  99  U.  S.  398,  401.  25  L.  Ed. 
437;  Hawkins  v.  Glenn,  131  U.  S.  319,  334, 
33  L.  Ed.  184.  See,  generallv,  the  title 
EXECUTIONS. 

25.  Court  looks  to  execution  and  re- 
turn.— Jones  v.  Green.  1  Wall.  330.  332,  17 
L.  Ed.  553.  See,  also,  Chittenden  v. 
Brewster,  2  Wall.  191,  195,  17  L.  Ed. 
83f. 

The  covrt  will  not  entertain  inquiries  as 
to  the  diligence  of  the  officer  in  endeavor- 
ing to  find  property  upon  which  to  levy. 
If  the  return  be  false,  the  law  furnishes 
to  the  injured  partv  ample  remedy.  Jones 
v.  Green,  1  Wall.  330,  332,  17  L.  Ed".  55  !. 
See,  also,  Chittenden  v.  Brewster,  2  Wall. 
191.  193,  17  L.  Ed.  839. 

26.  Purpose  of  rule. — Cates  v.  Allen,  149 
U.  S.  451.  4.-.;.  37  L.  Ed.  804. 

The  judgment  and  execution  are  only 
evidences  that  his  legal  remedies  have 
been  exhausted.  Case  v.  Beauregard,  101 
U.  S.  688,  690,  25  L.  Ed.  1004. 

A  judgment  for  money  due.  at  a  certain 
time,  against  the  party  making  the  settle- 
ment, is  conclusive  in  respect  to  the  par- 
ties to  it.  It  cannot  be  impeached 
collaterally,  and  it  cannot  be  questioned 
upon  a  creditor's  bill.  Mattinglv  v.  Nye, 
8  Wall.  370.  19  L.  Ed.  380.  See  the  ti: 
EXECUTIONS;  JUDGMENTS  AND 
DECREES. 

27.  As  proof  of  inadequacy  of  legal 
remedy. — Cate-  v.  Allen,  149  U.  S.  451, 
457.  37  L.  Ed.  804. 

The  reason  is  that  until  such  a  showing 
i-  made,  it  does  not  appear,  in  most  cas 
that     resort     to     a     court     of     equity     is 
necessary,    or    in    other    wnl-,    that    the 
creditor   is    remediless    at     law.      C 
Beaureuard.   101    I"    S.   688,   <  U   Ed. 

101)4.     See,  also,  the  title  EQUITY. 

The   issuance    cf    execution    shows    that 
the  remedy  at   law   has   been   pursued   : 
<  f  course   is   the    highest    evidence   of   the 
fact.     Jones   v.  Green,  1   Wall.  330,  332,    17 
L.      Ed.       553.        See,     also,    Chittenden 
B    ■w-ter.  2  Wall.  191,  195,  17   I..   Ed.  S39. 

The  return  of  the  execution  ^hows 
whether  the  remedy  has  proved  effectual 
or  not  and  from  the  embarrassment  which 
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ment  that  judgment  has  been  recovered  and  execution  issued  is  necessary  to 
shew  that  the  creditor  has  a  lien  upon  the  property  he  seeks  to  subject,28  or 
some  other  cause  to  seek  the  aid  of  equity  to  subject  the  property  to  the  pay- 
ment of  his  demand.29  Thus  where  the  enforcement  of  the  legal  remedy  is  ob- 
structed bv  some  incumbrance  or  some  fraudulent  transfer,  the  equitable  relief 
given  rests  upon  the  fact  that  execution  has  issued  and  a  specific  lien  has  been 
acquired  upon  the  property  of  the  debtor  by  its  levy,  but  that  the  obstruction 
interposed  prevents  a  sale  of  the  property  at  a  fair  valuation/5" 

Exception  to  Rule. — This  rule  though  general  is  not  without  many  excep- 
tions. The  necessity  of  resort  to  a  court  of  equity  may  be  made  otherwise  to 
appear.31  In  many  cases  a  judgment  and  fruitless  execution  are  not  necessary 
to  show  that  the  creditor  has  no  adequate  legal  remedy,  and  when  such  is  the 
case  neither  law  nor  equity  requires  a  meaningless  form.32  The  execeptions  to 
this  rule  will  be  noted  and  treated  under  a  subsequent  head.32 

b.  Application  of  Rule — Exceptions  Xotcd — (1)  Where  Creditor  Has  Lien 
or  Trust  in  His  Favor. — Where  a  creditor  has  a  lien  or  trust  in  his  favor,  he 
may  resort  to  equity  in  the  first  instance,  without  exhausting  legal  remedies 
and  process.'14 

i  2  )  Debtor's  Estate  Merely  Equitable — Fund  Accessible  Only  in  Equity. — 
Where  a  debtor's  estate  is  a  mere  equitable  one,  which  cannot  be  reached  by 
any  proceeding  at  law,  there  is  no  reason  for  requiring  attempts  to  reach  it  by 
legal  process.35     If  a  claim  is  to  be  satisfied  out  of  a  fund,  which  is  accessible 


would  attend  any  other  rule,  the  return 
is  held  conclusive.  Jones  v.  Green,  1  Wall. 
.  332.  17  L.  Ed.  553.  See,  also,  Chitten- 
den v.  Brewster.  2  Wall.  191,  195,  17  L.  Ed. 
839.      See    the    title    EXECUTIONS. 

28.  Judgment  and  execution  showing 
lien.— Case  v.  Beauregard,  101  U.  S.  688, 
690.  25   L-    Ed.   1004. 

29.  General  or  simple  contract  cred- 
itors.— Adler  v.  Kenton.  24  How.  407,  16 
L.  Ed.  696;  Lincoln  v.  Claflin,  7  Wall.  132, 
137,  19  L.  Ed.  106;  Cates  :.  Allen,   149  U. 

151,  37  L.  Ed.  804;  Hollins  V.  Brier- 
field  Coal,  etc.,  Co.,  150  U.  S.  371,  37  L. 
Ed.    1113. 

Right  of  creditors  of  partner. — See  Case 
:.  Beauregard,  99  U.  S.  119.  2:,  L.  Ed.  370. 
the  titk-   PARTNERSHIP. 

30.  Suit  to  remove  incumbrance  or 
fraudulent  transfer. — It   is   to  remove   the 

struction  and  thus  enable  the  creditor 
t"  obtain  a  full  price  for  the  property  that 
the  suit  is  brought.  Jones  v.  Green,  1 
Wall.  330,  332.,  17  L.  Ed.  55:;.  See.  also, 
Chittenden  v.  Brewster,  2  Wall.  191,  193. 
17  L-  Ed.  839;  Cates  v.  Allen.  149  U.  S. 
15  1.  :;7  L.  Ed.  804.  See  post,  "Applica- 
tion ^f  Rule — Exceptions   Noted,"  III,  D, 

b.  Seethe  title  FRAUDULENT  AXD 
Y<  ILUNTARY    CONVEY  W'CES. 

31.  Exceptions  to  rule, — Case  v.  Beaure- 
gard.  101    1       S     688,   690,   25    L.    Ed.    1004; 

Anderson,   95   U.   S.   628,   636,   24 

L.  65;    Hollins    v.    Brierfield    Coal, 

,  Co.,  150  U.  S.  371,  381,  37  I.    Ed.  1  1  L3; 

1  lagan  v.    Walker.    It    How.   29,    14    L.   Ed. 

32.  Case  v.   Beauregard,    101    CJ.   S.   688, 
i,    25    L.    Ed.    1004;    S:  M<  mphis, 

tJ.  S.   361,   378,  ::i    I..   Ed. 
Johnsi  Powers,    139    U.    S.    156, 

164,  35   I.    Ed.   112;   Fitzpatrick  v.  Flanna- 
ean,  106  U  57  L.  Ed.  211. 


33.  See  post,  "Application  of  Rule — Ex- 
ceptions Noted,"  III,  D,  2,  b. 

34.  Lien  or  trust  in  favor  of  creditors. 
—Case  v.  Beauregard,  101  U.  S.  688,  690. 
25  L-  Ed.  1004;  Ober  v.  Gallagher,  93  U.  S. 
199,  208,  23  L.  Ed.  829;  Cates  v.  Allen,  149 
U.    S.    451,   462,    37    L.    Ed.    804. 

When  a  bill  asserts  a  lien  or  trust,  and 
shows  that  it  can  be  made  available  only 
by  the  aid  of  a  court  of  equity,  it  ob- 
viously makes  a  case  for  such  interfer- 
ence. Case  v.  Beauregard,  101  U.  S.  688, 
690,  25  L.  Ed.  1004. 

Thus  where  the  object  of  a  suit  is  to 
subject  to  the  satisfaction  of  a  debt  cer- 
tain property  conveyed  to  a  trustee  as 
security  therefor,  no  judgment  at  law  is 
a  prerequisite.  Day  v.  Washburn,  24  How. 
352,  16  L.  Ed.  712;  Case  v.  Beauregard, 
101  U.  S.  688,  691,  25  L.  Ed.  1004;  Wyman 
V.  Wallace,  201  U.  S.  230,  242,  50  L.  Ed. 
738.  See  Frenzer  v.  Wallace.  201  U.  S. 
2ll.  :,()  L.  Ed.  742;  Poppleton  v.  Wallace, 
201  U.  S.  245.  :,()  L.  Ed.  743.  See  the  titles 
MORTGAGES  AXD  DEEDS  OF 
TRUST;  PLEDGE  AND  COL- 
LATERAL  SECURITY. 

35.  Debtors  estate  merely  equitable. — 
Case  7'.  Beauregard,  101  U.  S.  688,  690,  25 
L.  Ed.  1001. 

The  foundation  upon  which  this  and 
many  other  similar  cases  rest  is  that 
judgment  and  fruitless  executions  are  not 
necessary  to  show  that  the  creditor  has 
no  adequate  legal  remedy.  Case  V. 
Beauregard,  101  U.  S.  688,  690,  25  L.  Ed. 
L004. 

Land  purchased  by  debtor — Title  taken 
in  wife. — When  a  creditor  seeks  by  bill  in 
equity  to  obtain  payment  of  his  debt 
from  land  paid  for  by  the  debtor  but 
conveyed  to  his  wife,  a  levy  of  an  execu- 
tion   is    unnecessary    if    the    debtor   never 


CREDITORS'  SUITS. 


31 


only  by  the  aid  of  a  court  of  chancery,  application  may  be  made,  in  the  firsc 
instance,  to  that  court,  which  will  not  require  that  the  claim  should  be  first 
established  in  a  court  of  law.36  A  bill  in  equity  will  not  lie  on  behalf  of 
judgment  creditors  to  subject  real  property  of  their  debtor,  held  by  a  third 
party  upon  a  secret  trust  for  him,  to  the  satisfaction  of  their  judgment  until 
a  fruitless  attempt  has  been  made   for  its  collection  by  execution  at  law.37 

(3)  Creditor  of  Partnership.— It  is  not  necessary  for  a  creditor  of  a  part- 
nership to  exhaust  his  legal  remedy  against  the  surviving  partner  before  pro- 
ceeding in  equity  against  the  estate  of  the  deceased  partner.38 

_  (4)  Insolvency  of  Debtor. — It  has  been  decided  that  where  it  appears  by  the 
bill  that  the  debtor  is  insolvent  and  that  the  issuing  of  an  execution  would  be 
of  no  practical  utility,  such  a  step  is  not  a  necessary  prerequisite  to  equitable 
interference.39 

(5)  Creditors  of  Corporation.— It  is  settled  law  in  the  United  States  court 
that  simple  contract  creditors  of  a  corporation  whose  claims  have  not  been  re- 
duced to  judgment,  and  who  have  no  express  lien  by  mortgage,  trust  deed  or 
otherwise,  cannot  come  into  a  court  of  equity  to  obtain  the  seizure  of  'the 
property  of  their  debtor,  and  its  application  to  the  satisfaction  of  their  claims.40 

Insolvent  Corporations. — Courts  of  equity  have  general  jurisdiction  over 
the  closing  up  of  the  affairs  of  insolvent  corporations.41 

Corporate  Property  as  a  Trust  Fund.— As  to  bill  to  subject  property  of 


had  legal  title  to  the  land.  Case  v. 
Beauregard,  101  U.  S.  688,  690,  25  L.  Ed. 
1004.  See,  also,  Day  v.  Washburn,  24 
How.  352,  16  L.  Ed.  712.  See  the  title 
FRAUDULENT  AND  VOLUNTARY 
CONVEYANCES. 

36.  Fund  accessible  only  in  equity. — 
Russell  v.  Clarke,  7  Cranch  69,  91,  3  L. 
Ed.  271.  See  Freedman's  Sav.  &  Trust 
Co.  v.  Earle,  110  U.  S.  710,  715,  28  L.  Ed. 
301. 

37.  Property  held  upon  secret  trust. — 
Jones  v.  Green,  1  Wall.  330,  17  L.  Ed.  553. 
See,  also,  Chittenden  v.  Brewster,  2  Wall. 
191,   193,    17    L.    Ed.   839.     . 

38.  Creditor  of  partnership — Partner 
deceased. — Nelson  v.  Hill,  5  How.  127,  12 
L.  Ed.  81.  See  the  title  PARTNERSHIP. 
See,  also,  Hollins  v.  Brierfield  Coal,  etc., 
Co.,  150  U.  S.  371,  381,  37  L.  Ed.  1113. 

In  Nelson  v.  Hill,  5  How.  127,  12  L.  Ed. 
81,  this  court  held  that  the  creditor  of  a 
partnership  may  proceed  at  law  against 
the  surviving  partner,  or  go  in  the  first 
instance  into  equity  against  the  repre- 
sentatives of  the  deceased  partner,  and 
that  it  was  not  necessary  for  him  to  ex- 
haust his  remedy  at  law  against  the  sur- 
viving partner  before  proceeding  in  equity 
against  the  estate  of  the  deceased.  The 
solvency  of  the  surviving  partner  is  im- 
material. See  Lewis  v.  United  States,  92 
U.  S.  618,  622.  23  L.  Ed.  513. 

The  United  States  was  the  creditor  of 
a  firm,  A,  B,  &  Co.,  doing  business  in 
London,  and  consisting  of  several  persons, 
some  of  whom  resided  there.  The  others 
resided  in  this  country,  and,  with  another 
party,  constituted  the  firm  of  A.  &  Co. 
The  members  of  the  latter  firm  were  duly 
declared  bankrupt,  and  a  trustee  was  ap- 
pointed under  the  forty-third  section  of 
the  Bankrupt  Act  of  March  2.  1mc,7.  Held, 
that  the   relations  of  the   bankrupt   mem- 


bers of  the  firm  of  A,  B,  &  Co.  to  the 
United  States  are  the  same  as  if  they  were 
severally  liable  to  the  United  States;  and 
that  the  United  States  is  entitled  to  the 
payment  of  its  debt  out  of  their  separate 
property,  in  preference  and  priority  to 
all  other  debts  due  by  them  or  either  of 
them,  or  by  the  firm  of  A  &  Co.  The 
United  States  was  under  no  obligation  to 
prove  its  debt  in  the  bankruptcy  pro- 
ceedings, or  pursue  the  partnership  ef- 
fects of  A,  B,  &  Co.  before  filing  this 
bdl  against  the  trustee;  and  the  circuit 
court  had  original  jurisdiction  of  the  case 
thereby  made,  although  the  fund  arose, 
and  the  trustee  was  appointed,  under  the 
bankrupt  act.  Lewis  v.  United  States,  92 
U.   S.   618,  23   L.   Ed.   513. 

Right  of  simple  contract  creditors. — See 
Case  v.  Beauregard,  99  U.  S.  119,  25  L 
Ed.   370.     See  the  title  PARTNERSHIP. 

39.  Debtor  insolvent.— Case  v.  Beaure- 
gard, 101  U  S.  688,  690.  25  L.  Ed.  1004, 
citing  several  state  cases.  See,  also,  the 
title  INSOLVENCY. 

40.  Hollins  v.  Brierfield  Coal.  etc..  Co, 
150  U.  S.  371,  378,  37  L.  Ed.  1113;  Scott 
v.  Neely,  140  U.  S.  106.  35  L  Ed.  358; 
Cates  v.  Allen,  149  U.  S.  451,  37  L.  Ed. 
804. 

As  to  whether  this  rule  is  changed  in 
the  federal  courts  by  state  statute-,  au- 
thorizing such  proceedings  in  the  absence 
of  a  judgment  or  lien,  in  the  courts  of  the 
states,  see  post,  "Operation  in  Federal 
Courts."  III.  D,  2,  d. 

41.  Insolvent  corporations. —  Mellen  r. 
Moline  Malleable  Iron  YYork^,  i:;i  U  S 
352,  367,  33  L.  Ed.  178.  distinguishing 
Jones  v.  Green,  1  Wall.  330,  17  L.  F.-l. 
553.  In  such  cases  it  seems  that  a 
creditor  need  not  exhaust  his  legal 
remedies.  See  the  title  CORPORA- 
TIONS, vol.  4,  p.  621. 
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corporation  to  payment  of  corporate  debts  on  ground  that  it  is  a  trust  fund  for 
creditors,  see  the'  title  Corporations,  vol.  4,  p.  621. 

I    Suit    against    Estate    of    Decedent. — See  the    title    ExECUTORS    and    Ad- 
ministrators. 

7  i  Setting  Aside  Fraudulent  Conveyances  and  Assignments. — See  the  titles 
Assignments  for  Benefit  of  Creditors,  vol.  2,  p.  631 ;  Fraudulent  and 
Voluntary  Conveyances. 

c.  Operation  of  Rule  under  State  Statutes. — In  some  states  the  distinction 
between  legal  and  equitable  remedies  have  been  abolished,42  while  in  others  the 
statutes  give  to  creditors  in  some  cases  the  right  to  seek  the  aid  of  equity  in 
advance  of  any  proceedings  at  law.4;j  Thus  in  Mississippi  the  statute  gives  to 
simple  contract  creditors  the  right  to  seek  in  equity  in  advance  of  any  judg- 
ment or  legal  proceedings  upon  his  contract,  the  removal  of  obstacles  to  the 
recovery  of  his  claim  caused  by  fraudulent  conveyances  of  property.44  In  such 
cases  the  whole  suit,  involving  the  determination  of  the  validity  of  the  con- 
tract, and  the  amount  due  thereon  is  treated  as  one  in  equity,  to  be  heard  and 
disposed  of  without  a  trial  by  jury.4" 

d.  Operation  of  Rule  in  Federal  Courts. — The  state  statutes  allowing  cred- 
itors to  file  bills  in  equity  in  advance  of  any  legal  proceedings  to  establish  their 
claim  and  exhaust  their  legal  remedies,  are  not  applied  in  the  federal  courts, 
for  in  such  courts  an  entire  separation  of  proceedings  at  law  from  those  for 
equitable  relief  is  required  and  by  the  constitution,  in  cases  at  common  law,  a 
right  to  a  trial  by  jury  is  secured  to  the  defendant.46 


42.  Under  state  statutes — Law  and 
equity  blended. — There  is  no  statutory 
provision  in  Kansas  touching  creditor's 
bills,  and  the  distinction  between  legal 
and  equitable  remedies  has  been  abolished. 
2  Dasslor's  Statutes  of  Kansas,  p.  643,  § 
10.     Smith  v.  Railroad  Co.,  99  U.  S.  398, 


400, 


L.      Ed.      437.      See      the      title 


EQUITY. 

43.  Equitable  remedy  in  advance  of 
legal.— Sott  v.  Neely,  140  U.  S.  106,  111, 
35  I..  Ed.  358;  Cates  v.  Allen,  149  U.  S. 
451,  459.  37  L.  Ed.  804. 

44.  Under  Mississippi  statute. — Scott 
v.  Neely,  i  10  U.  S.  L06,  111,  35  L.  Ed.  358; 
Cates  v.  AUcn.  149  U.  S.  451,  159,  37  L.  Ed. 
804.  See  the  title  FRAUDULENT  AND 
VOLUNTARY  C<  >NVEYANCES. 

45.  Trial  without  jury. — Scott  v.  Xeely, 
140  U.  S.  L06,  111,  35  L.  Ed.  358;  Cates  V. 
Allen.    149    U.    S.     151,    459,   37    L.    Ed.    804. 

the  title  JURY. 

46.  In     the     federal     courts. — Scott     7'. 
ely,    140   U.    S.    L06,    111,   35   L.   Ed.    358; 

Cates    v.    Allen.    149    U.    S.    451,    456,    37    L. 
Ed.  804,  citing  Bennett  v.  Butterwprth,  n 
How.    669,    13    L.    Ed.    859;    Thompson    V. 
Railroad    Companies,    6    Wall.    134,    18    L. 
Ed.    765;    Scotl    v.    Armstrong,    L46    U.    S. 
499,    512,    36    I.    Ed.    1059.      See    the    titles 
EOUITY;  JURY. 
That    plaintiffs,    simple    contract    credit- 
of  their  debtor,  whose  claims  have  not 
been   reduced  to  judgment,  and  who  have 
-   lien   l>y  mortgage,  trust   deed, 
otherwise,    cannot    come    into    a   court 
of    equity    to    obtain    the     seizure    of    the 
property    of    their    debtor,    and    it-    applica- 
tion to  the  satisfaction  of  their  claim-,  is 
the    settled    law    in    federal    courts,    "and 
this    notwithstanding     a    statute    of    the 
state     m.,-      authorize    such    a    proceeding 


in  the  courts  of  the  state.  The  line  of 
demarcation  between  equitable  and  legal 
remedies  in  the  federal  courts  cannot  be 
obliterated  by  state  legislation.  Scott  v. 
Neely,  140  U.  S.  106,  35  L.  Ed.  358;  Cates 
V.  Allen,  149  U.  S.  451,  37  L.  Ed.  804." 
Hollins  v.  Brierfield  Coal,  etc.,  Co.,  150  U. 
S.  371,  378,  37  L-   Ed.  1113. 

Nor  is  it  otherwise  in  case  the  debtor 
is  a  corporation  and  an  unpaid  stock  sub- 
scription is  sought  to  be  reached.  National 
Tube  Works  Co.  v.  Ballou,  146  U.  S. 
517,  36  L.  Ed.  1070;  Swan  Land,  etc.,  Co. 
V.  Frank,  148  U.  S.  603,  610,  37  L  Ed. 
577;  Hollins  v.  Brierfield  Coal,  etc.,  Co. 
150  U.   S.   371,  378.   37   L.    Ed.   1113. 

In  a  suit  in  equity  to  subject  the  prop- 
erty of  the  defendants  to  the  payment  of 
a  simple  contract  debt  of  one  of  them, 
in  advance  of  any  proceedings  at  law, 
either  to  establish  the  validity  and  amount 
of  the  debt,  or  to  enforce  its  collection, 
founded  upon  §§  1843  and  1845  of  the 
Code  of  Mississippi  of  1S80,  parts  of  the 
chapter  which  treats  of  the  chancery 
courts  of  the  state,  which  provide  that 
(§  1843):  "The  said  courts  shall  have 
jurisdiction  of  bills  exhibited  by  credit- 
ors, who  have  not  obtained  judgments  at 
law,  or  having  judgments,  have  not  had 
execution-  returned  unsatisfied,  to  set 
aside  fraudulent  conveyances  of  prop- 
erty, or  other  devices  resorted  to  for  the 
purpose  of  hindering,  delaying  or  de- 
frauding creditors;  and  may  subject  the 
property  to  the  satisfaction  of  the  de- 
mands of  such  creditors,  as  if  complainant 
had  a  judgment  and  execution  thereon 
returned  'no  property  found;''  and  (§ 
L845):  "The  creditor  in  such  case  shall 
have  a  lien  upon  the  property  described 
therein   from  the   filing  of  his  bill,   except 
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e.  Defense  Must  Be  Made  in  Limine — Waiver  of  Objections. — An  objection 
to  the  jurisdiction  of  the  court  of  a  creditor's  bill  on  the  ground  that  plaintiffs 
have  a  plain,  adequate  and  complete  remedy  at  law  may  be  lost  by  inaction  and 
acquiescence.47  Such  defense  and  objection  must  be  made  in  limine  ar,d  does 
not  of  itself  oust  the  court  of  its  jurisdiction.48 


as  against  bona  fide  purchasers  before 
the  service  of  process  upon  the  defend- 
ant in  such  bill;"  it  was  held  that  a  suit 
of  this  kind,  where  the  complainant  is  a 
simple  contract  creditor,  cannot  be  main- 
tained in  the  courts  of  the  United  States. 
Scott  v.  Neely,  140  U.  -S.  106,  10S,  35  L. 
Ed.  358.  See  ante,  "Exhaustion  of  Legal 
Remedy,"  III,  D,  2. 

Sections  1843  and  1845  of  the  Code  of 
Mississippi  of  1880,  were  considered  in 
Scott  v.  Neely,  140  U.  S.  106,  35  L.  Ed. 
358,  and  it  was  therein  determined  that 
the  circuit  courts  of  the  United  States  in 
Mississippi  could  not  under  their  opera- 
tion take  jurisdiction  of  a  bill  in  equity  to 
subject  the  property  of  the  defendants  to 
the  payment  of  a  simple  contract  debt  in 
advance  of  any  proceeding  at  law,  either 
to  establish  the  validity  or  amount  of  the 
debt,  or  to  enforce  its  collection.  Cates 
V.  Allen,  149  U.  S.  451,  37  L.  Ed.  804. 

47.  Defense  must  be  made  in  limine — 
Effect  of  inaction. — Where  a  creditor's 
bill  was  filed  for  the  appointment  of  a  re- 
ceiver to  take  charge  of  the  property  and 
assets  of  a  defendant  corporation,  and 
judgment  was  rendered  for  the  plaintiffs, 
the  court,  in  speaking  of  the  defense  set 
up  by  defendant,  that  plaintiff  had  an  ade- 
quate remedy  at  law,  say  that  if  defendant 
had  so  chosen  to  act  in  the  first  instance, 
it  could  have  defended  its  possession, 
and  defeated  the  action,  but  that  whatever 
rights  of  objection  and  defense  the  appel- 
lant had,  it  lost  by  inaction  and  acqui- 
escence. "Obviously  the  proceedings  had 
were  with  its  consent.  Immediately  on 
filing  the  bill  it  entered  its  appearance; 
and  the  same  day  a  receiver  was  ap- 
pointed, without  objection  on  its  part.  It 
suffered  the  bills  to  be  taken  pro  confesso. 
It  permitted  the  receiver  to  go  on  in  the 
possession  of  these  properties  for  nine 
months,  transacting  large  business,  enter- 
ing into  many  contracts  and  assuming 
large  obligations,  without  any  intimation 
of  a  lack  of  authority,  or  any  objection  to 
the  proceedings.  After  a  lapse  of  nine 
months,  suddenly  its  policy  changed — it 
contested  where  therefore  it  had  acqui- 
esced. And  this,  not  because  of  any  re- 
stored solvency  or  purpose  to  resume 
business,  but  with  the  evident  intent  to 
prevent  the  equality  among  creditors 
which  the  existing  equitable  proceedings 
would  secure,  and  to  give  preference  to 
certain  creditors."  Brown  v.  Lake  Supe- 
rior Iron  Co.,  134  U.  S.  530,  534,  33  L.  Ed. 
1021.  See.  cenerallv,  the  titles  ESTOP- 
PEL; LACHES. 

48.  Ouster  of  jurisdiction. — Hollins  v. 
Brierfield  Coal,  etc.,  Co.,  150  U.  S.  371, 
380,  37  L.  Ed.  1113;  Day  v.  Washburn,  24 

5  U  S  Enc-3 


How.  352,  16  L.  Ed.  712.  In  this  latter 
case  it  was  held  that  where  the  objection 
was  waived  the  court  rightfully  proceeded 
and  made  ratable  distribution  between  all 
creditors. 

In  a  case  where  the  plaintiff  did  not  sue 
out  execution  upon  his  judgment  and  have 
a  return  of  nulla  bona,  the  point  became 
immaterial,  as  the  defendant  made  no 
such  objection  at  the  time  the  receiver 
was  appointed.  Sage  v.  Memphis,  etc.,  R. 
Co.,  125  U.  S.  361,  376,  31  L  Ed.  694. 

Where  the  defendants  urged  that  the 
supreme  court  had  sustained  the  validity 
of  proceedings  and  decrees  in  creditors' 
suits  in  which  it  appeared  that  the  plain- 
tiffs had  not  exhausted  their  remedies  at 
law,  citing  the  cases  of  Sage  v.  Memphis, 
etc.,  R.  Co.,  125  U.  S.  361,  31  L.  Ed.  694, 
and  Mellen  v.  Moline  Malleable  Iron 
Works,  131  U.  S.  352,  33  L.  Ed.  178,  as  il- 
lustrations, the  court  say:  "It  will  be 
noticed  that  in  neither  of  them  was  the 
objection  made  at  the  outset,  and  when 
action  on  the  part  of  the  court  was  in- 
voked. Defenses  existing  in  equity  suits 
may  be  waived,  just  as  they  may  in  law 
actions,  and  when  waived,  the  cases  stand 
as  though  the  objection  never  existed. 
Given  a  suit  in  which  there  is  jurisdiction 
of  the  parties,  in  a  matter  within  the  gen- 
eral scope  of  the  jurisdiction  of  courts  of 
equity,  and  a  decree  rendered  will  be  bind- 
ing, although  it  may  be  apparent  that  de- 
fenses existed  which,  if  presented,  would 
have  resulted  in  a  decree  of  dismissal." 
Hollins  v.  Brierfield  Coal,  etc.,  Co.,  150 
U.  S.  371,  380,  37  L.   Ed.  1113. 

Where  a  corporation  and  other  defend- 
ants made  no  defense,  and,  without  ex- 
pressly consenting,  made  no  objection  to 
the  appointment  of  a  receiver,  and  the 
subsequent  distribution  of  the  assets  of 
the  corporation  among  its  creditors,  a  fi- 
nal decree,  providing  for  a  settlement  of 
the  affairs  of  the  corporation  and  a  dis- 
tribution among  creditors  could  not  have 
been  challenged  on  the  ground  of  a  want 
of  jurisdiction  in  the  court,  and  that  not- 
withstanding it  appeared  upon  the  face 
of  the  bill  that  the  plaintiffs  were  simple 
contract  creditors.  The  administration  of 
the  assets  of  an  insolvent  corporation  is 
within  the  functions  of  a  court  of  equity, 
and  the  parties  being  before  the  court,  it 
has  power  to  proceed  with  such  adminis- 
tration. "If  there  was  a  defense  existing 
to  the  bills  as  framed,  an  objection  to  the 
right  of  these  plaintiffs  to  proceed  on  the 
-nmnd  that  their  legal  remedies  had  not 
been  exhausted,  it  was  a  defense  and  ob- 
jection which  must  be  made  in  limine,  and 
does  not  of  itself  oust  the  court  of  juris- 
diction.    This  doctrine  has  been  recognized 
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IV.   Property  Liable  under  Creditor's  Bill. 

Creditors'  suits  have  been  brought  for  the  purpose  of  subjecting  to  the  pay- 
ment of  debts,  property  of  the  debtor  which  is  not  liable  to  levy  and  sale  under 
execution,49  or  which  has  been  fraudulently  conveyed  or  assigned;50  for  the 
discovery  and  account  of  assets  and  to  reach  property  applicable  to  the  payment 
of  debts  of  deceased  persons;51  for  the  relief  of  creditors  of  insolvent  cor- 
porations, seeking  a  distribution  of  the  assets,  to  collect  unpaid  stock  subscrip- 
tions or  to  reach  misappropriated  and  misapplied  property;52  and  for  the 
relief  of  corporate  creditors  where  the  corporation  has  unlawfully  made  a  di- 
vision of  its  property  or  has  property  which  cannot  be  attached,  or  is  not,  by 
law    ■  bl< .:,:; 

Paten,  opyrights   and   Trademarks. — See   the   titles   Copyright,    vol. 

4,  p.  6  ts;    Trademarks,  Tradenames  and  Uneair   Competition. 

Estates  Pfcmainder  and  Reversionary  Interests. — See  the  title  Re- 
mainders, Reversions  and  Executory  Interests. 

V.   Liens  and  Priorities. 

A.  Creditor's  Bill  as  Lis  Pendens. —See  the  title  Lis  Pendens. 

B.  Creditor's  Bill  as  Creating'  Lien. — The  filing  of  a  creditor's  bill  and 
the  service  of  process  creates  a  lien  in  equity  upon  the  effects  of  the  judgment 


not  merely  in  the  cases  cited,  but  also  in 
those  of  Reynes  v.  Dumont,  130  U.  S.  354, 
32    L.    Ed.    934;    Kilbourn    V.    Sunderland, 

130  U.  S.  505,  32  L.  Ed.  1005;  Brown  V. 
Lake  Superior  Iron  Co.,  134  U.  S.  530,  33 
L.  Ed.  1021.  None  of  these  cases  question 
the  proposition  that  if  the  objection  is 
seasonably  presented  it  will  be  effective." 
Hollins  v.  Brierfield  Coal,  etc.,  Co.,  150  U. 
S.  371,  380,  37  L  Ed.  1113,  distinguishing 
Mellen  v.   Moline   Malleable   Iron  Works, 

131  U.  S.  352,  33  L.  Ed.  178,  approving 
National  Works  Co.  v.  Ballou,  146  U.  S. 
517,  36  L  Ed.  1070. 

49.  Property  liable — Property  not  liable 
to  execution. — Ager  v.  Murray,  105  U.  S. 
126,  129,  26  L.  Ed.  942.  As  to  property 
subject  to  execution,  see  the  title  EXECU- 
TIONS. 

Chancery  act  of  Illinois — Hurd's  Rev. 
Stat.,  ch.  22,  §  49.— Potter  v.  Couch,  141  U. 
S.   296,  319,   35  L.   Ed.  721. 

Trust  property. — As  in  the  case  of  trust 
property  in  which  the  debtor  has  the  en- 
tire beneficial  interest  of  shares  of  corpo- 
ration, or  of  choses  in  action.  Ager  v. 
Murray,  105  U.  S.  126,  129,  26  L  Ed.  942. 
See  the  title  TRUSTS  AND  TRUSTEES. 

50.  Property  fraudulently  conveyed. — 
See  the  title  FRAUDULENT  AND  VOL- 
UNTARY CONVEYANCES. 

For  creditor's  suit  to  set  aside  fraudu- 
lent conveyance,  see  Johnson  v.  Waters, 
111  U.  S.  640,  28  L.  Ed.  547;  Mellen  v. 
Buckner,  139  U.  S.  388,  35  L  Ed.  199; 
Mississippi  Mills  v.  Cohn,  150  U.  S.  202, 
207,   37    L.    Ed.    1052. 

A  court  of  equity  will  aid  a  judgment 
creditor  to  reach  the  property  of  his 
debtor  by  removing  fraudulent  judgments 
*.r  conveyances  or  transfers  which  defeat 
bis     legal     remedy    at    law.      Mississippi 

Mill-  v.  Cohn,  150  U.  S.  202,  207,  37  L 
Ed     1052. 


51.  Administration  suits. — Board  of 
Public  s  v.  Columbia  College,  17 
Wall.  521,  531,  21  L  Ed.  687;  Williams  v. 
Gibbes,  17  How.  239,  254,  255,  15  L.  Ed. 
135.  See  the  title  EXECUTORS  AND 
ADMINISTRATORS. 

52.  Distribution  of  corporate  assets. — 
See  the  title  CORPORATIONS,  vol.  4,  p. 
621. 

In  Graham  v.  Railroad  Co.,  102  U.  S. 
148,  161,  26  L  Ed.  106  it  is  said:  "'When 
a  corporation  becomes  insolvent,  it  is  so 
far  civilly  dead,  that  its  property  may  be 
administered  as  a  trust  fund  for  the  bene- 
fit of  its  stockholders  and  creditors.  A 
court  of  equity,  at  the  instance  of  the 
proper  parties,  will  then  make  those  funds 
trust  funds,  which,  in  other  circumstances, 
are  as  much  the  absolute  property  of  the 
corporation  as  any  man's  property  is  his.' 
See,  also,  Mumma  v.  Potomac  Co.,  8  Pet. 
281,  286,  8  L  Ed.  945;  County  of  Morgan 
v.  Allen,  103  U.  S.  498,  509,  26  L  Ed.  498; 
Wabash,  etc.,  R.  Co.  v.  Ham,  114  U.  S.  587, 
594,  29  L  Ed.  235."  Quoted  in  Mellen  v. 
Moline  Malleable  Iron  Works,  131  U.  S. 
352,  366,  33  L  Ed.  178. 

To  compel  collection  of  what  is  due 
corporation. — The  creditors  of  an  indebted 
corporation  may  have  the  aid  of  a  court 
of  equity  against  such  corporation  and  its 
debtors,  to  compel  the  collection  of  what 
is  due  to  it,  and  the  payment  of  the  debt 
it  owes.  Ogilvie  v.  Knox  Ins.  Co.,  2 
Black  539,  17  L-  Ed.  349.  See  the  title 
CORPORATIONS,  vol.  4,  p.  621. 

To  collect  unpaid  subscription. — Rich- 
mond v.  Irons,  121  U.  S.  27,  30  L.  Ed.  P64. 
See  the  titles  CORPORATIONS,  vol.  4, 
p.  621;  STOCKS  AND  STOCKHOLD- 
ERS. 

53.  Unlawful  division — Property  not  at- 
tachable.— Taylor  v.  Rowker,  111  U.  S. 
no.  28  L.  Ed.  368.  See  the  title  COR- 
PORATIONS, vol.  4,  p.  621. 
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debtor.  It  has  been  aptly  termed  an  "equitable  levy."54  Where  no  specific 
hen  arises  by  virtue  of  the  judgment  and  execution  alone,  the  right  to  obtain 
satisfaction  out  of  the  specific  property  sought  to  be  subjected  to  sale  for  that 
purpose,  dates  from  the  filing  of  the  bill.55  This  lien  may  be  defeated  by  the 
event  of  the  suit,  but  in  itself  and  so  long  as  it  exists  it  is  a  charge,  a  specific 
lien,  on  the  fund,  not  subject  to  being  divested  save  by  the  payment  of  the 
judgment.50 

C.     Priorities.— The  lien   obtained   by  the   filing  of  the  creditor's  bill    and 
the  service  of  process  prevails,  unless   a   paramount  right   is   shown.57    As   this 
lien  begins  with  the  filing  of  the  bill,  it  is  subject  to  all  existing  incumbrances 
but  is  superior  to  all  of  subsequent  date,5S  and  this  right  to  payment  so  vested 


54.  Lien  created  by  bill.— Miller  v. 
rry,  2  Wall.  237,  249,  17  L.  Ed.  S27; 
American  Bridge  Co.  v.  Heidelbach,  94  U. 
S.  798,  800,  24  L.  Ed.  144;  Freedman's  Sav. 
&  Trust  Co.  v.  Earle,  110  U.  S.  710,  720, 
28  L.  Ed.  301;  Metcalf  v.  Barker,  187  U. 
S.  165,  172,  47  L.  Ed.  122.  See,  generally, 
the  title  LIENS. 

"In  the  case  of  Morsell  v.  First  Nat. 
Bank,  91  U.  S.  357,  23  L.  Ed.  436,  it  was 
decided  that,  under  the  laws  of  Maryland 
in  force  in  this  district,  judgments  at  law 
were  not  liens  upon  the  interest  of  j 
ment  debtors  who  had  previously 
veyed  lands  to  a  trustee  in  trust  for  the 
payment  of  a  debt  secured  thereby.  Mr. 
Justice  Swayne  said:  'The  judgments  in 
nowise  affected  the  trust  premises  until 
the  bill  was  filed.  That  created  a  lien  in 
favor  of  the  judgment  creditors.  There 
was  none  before.'  And  it  was  accordingly 
held  that  in  the  distribution  of  the  pro- 
ceeds of  sale  the  judgments  must  be  post- 
poned to  debts  secured  by  other  deeds  of 
trust  made  before  the  filing  of  the  bill, 
but  subsequent  to  the  rendition  of  the 
judgments.  But  that  decision  leaves 
open  the  question  arising  here  between 
judgment  creditors  seeking  satisfaction  in 
equity  out  of  the  debtor's  equitable  es- 
tate." Freedman's  Sav.  &  Trust  Co.  v. 
Earle,  110  U.  S.   710,  712,  28   L   Ed.  301. 

55.  Lien  dates  from  filing  of  bill. — Freed- 
man's Sav.  &  Trust  Co.  v.  Earle,  110  U.  S. 
710,  716,  28  L-  Ed.  301,  citing  Day  v. 
Washburn,  24  How.  352,  16  L  Ed.  712; 
Rockhill  v.  Hanna,  15  How.  189,  14  L.  Ed. 
656.  See  Chittenden  v.  Brewster,  2  Wall. 
191,  196,  17  L   Ed.  839. 

56.  Divesting  of  lien. — Metcalf  v. 
Barker,   187  U.  S.   165,   172,  47   L.    Ed.   122. 

57.  Priority — Lien  created  by  filing  of 
bill. — American  Bridge  Co.  v.  Heidelbach, 
94  U.  S.  798,  800,  24  L.  Ed.  144;  Miller  v. 
Sherry,  2  Wall.  237,  249,  17  L.  Ed.  827; 
Freedman's  Sav.  &  Trust  Co.  v.  Earle,  110 
U.  S.  710,  716,  28  L  Ed.  301. 

58.  Subject  to  existing  incumbrances. — 
Freedman's  Sav.  &  Trust  Co.  v.  Earle,  110 
U.  S.  710,  716,  28  L.  Ed.  301;  Brandies  v. 
Cochrane,  112  U.  S.  344,  350,  28  L.  Ed. 
760. 

A  company,  to  secure  the  payment  of 
its  bonds,  mortgaged  its  property,  and  the 
rents,  issues,  and  profits  arising  there- 
from, with  the  provision,  that,  if  there  was 
default   in   paying   the   interest,   the   mort- 


gagee might  take  possession  of  the  prop- 
erty, manage  the  same,  and  receive  and 
collect  all  rents  and  claims  due  and  to 
become  due  to  the  company.  Default  was 
made;  and  the  mortgagee,  in  November, 
1874,  filed  his  bill,  setting  forth  that  the 
company  had  on  hand  moneys  and  claims 
due  to  it,  both  of  which  he  prayed  might 
be  applied  to  his  mortgage.  An  execu- 
tion upon  a  judgment,  which  B  had 
against  the  mortgagor,  having  been  sued 
out  and  returned  nulla  bona,  he,  in  De- 
cember of  that  year,  filed  his  bill  to  sub- 
ject such  moneys  and  claims  to  the  pay- 
nient  of  his  judgment.  Held,  that 
inasmuch  as  the  mortgagee  had  not  taken 
possession,  his  claim  to  the  earnings  and 
income  on  hand  at  the  time  of  filing  his 
bill  must  be  postponed  to  that  of  B. 
American  Bridge  Co.  v.  Heidelbach,  94  U. 
S.   798,  24  L.   Ed.   144. 

Bondholding  creditors   intervening   in   a 
creditor's  suit  are  not   entitled  to  the   net 
earnings  of  the  property,  while   it  was  in 
the    hands    of   the    receiver,    in    a    suit    in- 
stituted   by   a   judgment    creditor    for    the 
protection    of   his   own   interests,   and   not 
of  the  interests  of  the  trustees,  or  of  the 
bondholders,   or   of   other   creditors.      The 
original    plaintiff's    suit   was,   in    effect,    an 
equitable    levy    for    his    benefit,    upon    the 
net   income  of  the  property.     Other  cred- 
itors, who   filed   their   claims,   based   upon 
judgments,     gain      nothing,      as      between 
themselves    and    the    original    plaintiff,    by 
the    fact    that    their   judgments   were    ren- 
dered upon  coupons,  which  were  secured 
by  lien  upon  the  mortgaged  property.   The 
court   say:     "Neither   they   nor   their   trus- 
tees,  prior   to   the   termination   of   the   re- 
ceivership, chose  to  assert  this  lien.    Nor 
did    they,    pending    the    receivership,    ask 
that    the   receiver   should,   from   and   after 
their  appearance,  hold  for  them  as  well  as 
for    Sage.      They    took    action    as    simple 
contract  creditors,  whose  claims  were  re- 
duced  to   judgment."      Sage   v.    Memphis, 
etc.,  R.   Co.,  125  U.  S.   361,  379,  31  L.   Ed. 
694. 

Bondholders  intervening  as  simple  judg- 
ment creditors. — Bondholders  who,  inter- 
vening simply  as  judgment  creditors,  ac- 
quired an  interest  in  the  fund,  could  not, 
upon  any  recognized  principles  of  equity, 
deprive  the  creditor,  at  whose  instance 
and  for  whose  benefit  the  receiver  was  ap- 
pointed,   of    his    priority    of   right,    arising 


36 


CREDITORS'  SUITS. 


cannot  be  affected  by  a  subsequent  transfer  by  the  debtor,59  nor 
taken  away  by  subsequent  discharge  in  bankruptcy.60  A  creditor  who 
has  pursued  the  property  into  a  court  of  equity  and  has  sustained 
all  the  risk  and  expense  of  bringing  his  suit  to  a  successful  ter- 
mination, should  not  in  the  end  be  obliged  to  divide  the  avails  thereof 
with  those  who  have  slept  upon  their  rights,  or  who  have  intentionally  kept 
back  that  they  might  profit  by  his  exertions  when  there  could  no  longer  be  any 
risk  in  becoming  parties  to  the  suit.01  But  creditors,  who,  seeking  relief 
against  fraudulent  conveyances  of  property  by  their  debtor,  have  not  reduced 
their  claims  to  judgment  and  execution,  cannot  object  to  an  equitable  distribu- 
tion of  the  assets  or  set  up  claims  of  preference  over  other  creditors.62  A 
judgment  creditor,  who  has  filed  a  creditor's  bill  and  had  a  receiver  appointed, 
may  through  want  of  vigilance  fail  to  create  an  equity,  as  to  certain  property, 
superior  to  that  of  other  creditors.63     As  to  validity  of  lien  acquired  by  cred- 


from  the  institution  of  suit  for  the  pur- 
pose of  reaching  the  income  of  the 
debtor's  property.  Sage  v.  Memphis,  etc., 
R.  Co..  125  U.  S.  361,  379,  31  L.  Ed.  694. 

Right  of  >iority  between  secured  and 
unsecured  debts  of  a  railroad  company. — 
See  St.  Louis,  etc.,  R.  Co.  v.  Cleveland, 
etc.,  R.  Co.,  125  U.  S.  658,  673,  31  L.  Ed. 
832.     See  the  title  RAILROADS. 

59.  Subsequent  transfer. — Metcalf  v. 
Barker.  187  U.  S.  165,  173,  47  L.  Ed.  122. 
See  the  title  FRAUDULENT  AND 
VOLUNTARY    CONVEYANCES. 

60.  Subsequent  discharge  in  bankruptcy. 
—Metcalf  v.  Barker,  187  U.  S.  165,  173,  47 
L.  Ed.  122.  citing  Hill  V.  Harding,  130  U. 
S.  699.  32  L.  Ed.  1083;  Doe  v.  Childress, 
21  Wall.  642,  22  L  Ed.  549;  Eyster  v.  Gaff, 
91  U.  S.  521,  23  L  Ed.  403;  Peck  v.  Jen- 
ness,  7  How.  612,  12  L.  Ed.  841.  See  the 
title  BANKRUPTCY,  vol.  2,  pp.  859,  955. 

61.  Creditor  pursuing  property  entitled 
to  priority. — Freedman's  Sav.  &  Trust  Co. 
v.  Earle,  110  U.  S.  710,  716,  28  L.  Ed. 
301. 

Where  appellant  contended  that  the  in- 
terest of  the  judgment  debtor  in  the  land, 
being  an   equity  merely,  is  not  subject  to 
execution  at  law;  and  as  it  can  be  reached 
by   judgment   creditors    only   through   the 
intervention  and  by  the  aid  of  a  court  of 
equity,  it   becomes   of  the  nature  of  equi- 
table assets,  when  sold,  the  proceeds  will 
be  applied,  according  to  the  maxim  that 
equality  is  equity,  ratably  among  the  cred- 
itors, the  court   say:     "The   lien  is   given 
by  the  court  in  the  exercise  of  its  jurisdic- 
tion to  entertain  the  bill  and  to  grant  the 
relief    prayed    for;    and    to    distribute    the 
proceeds    of    the    sale    for    the    benefit    of 
others,    equally   with    the    execution    cred- 
itor first   filing  the  bill,  would  be  to  con- 
tradict the  very  principle  of  the  jurisdic- 
tion  itself,  and   defeat  the  very  remedy  it 
promised;   tor  the  fruits   of   litigation,   ac- 
cording  to    the    rule    of     equality,      would 
have   to   be   divided,   not   only   with   other 
judgment   and   execution  creditors,  but,  as 
well,    with    all     creditors,     whether      their 
claims   had   Keen    reduced  to  judgment   or 
not  "      Freedman's    Sav.    &   Trust    Co.    v. 
Earle,   lid   U   S.  710,  720,  28    L   Ed.  301. 

"The    doctrine    of    equitable    assets,    to 
which  we  are  referred  by  the  appellant  as 


the  ground  of  his  claim,  has  no  applica- 
tion to  the  case.  Ordinarily  and  strictly, 
the  term,  equitable  assets,  applies  only  to 
property  and  funds  belonging  to  the  estate 
of  a  decedent,  which  by  law  are  not  sub- 
ject to  the  payment  of  debts,  in  the  course 
of  administration  by  the  personal  repre- 
sentatives, but  which  the  testator  has  vol- 
untarily charged  with  the  payment  of 
debts  generally,  or  which,  being  nonexist- 
ent at  law,  have  been  created  in  equity, 
under  circumstances  which  fasten  upon 
them  such  a  trust.  *  *  *  Property  held  by 
a  trustee  for  the  testator  is  legal  assets, 
for,  although  the  benefit  of  the  trust,  if 
resisted,  cannot  be  enforced  without  equi- 
table aid,  yet  the  analogy  of  the  law  will 
regulate  the  application  of  the  fund.  To 
constitute  equitable  assets,  the  trust  im- 
posed by  the  party,  or  by  the  court,  must 
be  for  the  benefit  of  creditors  generally." 
Freedman's  Sav.  &  Trust  Co.  v.  Earle,  110 
U.  S.  710,  717,  28  L.  Ed.  301.  See,  gen- 
erally, the  title  EXECUTORS  AND  AD- 
MINISTRATORS. 

62.  Creditor  without  judgment  or  execu- 
tion.—Day  v.  Washburn,  24  How.  352,  16 
L.   Ed.   712. 

63.  There  was  a  judgment  recovered 
in  the  supreme  court  of  New  York,  upon 
which  a  fieri  facias  was  issued,  the  return 
to  which  was,  "no  goods,  chattels,  or  real 
estate  of  the  defendant  to  be  levied 
upon."  The  creditor  then  filed  a  creditor's 
bill  before  the  chancellor  of  the  first  cir- 
cuit in  the  state  of  New  York,  to  subject 
the  equitable  assets  and  choses  in  action 
of  the  debtor  to  his  judgment.  The  bill 
was  taken  pro  confesso,  and,  in  1842,  a  re- 
ceiver was  appointed.  The  debtor  was 
also  enjoined  from  making  any  disposi- 
tion of  his  estate,  legal  or  equitable;  but 
the  court  had  not  been  applied  to,  either 
by  the  creditor  or  the  receiver,  for  any 
order  upon  the  debtor,  in  personam,  to 
coerce  his  compliance  with  the  injunction 
or  decree.  In  1843,  the  debtor  went  into 
another  state  and  took  the  benefit  of  the 
bankrupt  law  of  the  United  States.  An 
assignee  was  appointed,  and,  after  his 
death,  another  person  to  succeed  him.  In 
1851,  a  sum  of  money  was  awarded  to  the 
debtor  for  a  claim  accruing  anterior  to 
the  judgment,   by   the   commissioners   un- 


CREDITORS'  SUITS. 


37 


itor's  suit  within  four  months  prior  to  the  filing  of  a  petition  in  bankruptcy, 
see  the  title  Bankruptcy,  vol.  2,  p.  929,  et  seq.  As  to  the  effect  of  participa- 
tion by  creditor  in  fraud,  connected  with  assignments  and  conveyances  by 
debtor  of  his  property  (in  giving  preferences,  etc.),  on  his  right  to  claim  a  pro 
rata  distribution  as  against  other  creditors,  see  the  titles  Assignments  For 
Benefit  of  Creditors,  vol.  2,  pp.  617,  619;  Fraudulent  and  Voluntary 
Conveyances. 

VI.    Necessity  to   First  Resort  to  Collateral. 

In  all  cases  property  pledged  or  conveyed  for  payment  of  debts  must  be  first 
applied.64  But  a  creditor  holding  collaterals  is  not  bound  to  apply  them  before 
enforcing  his  direct  remedy  against  his  debtor.05 

VII.  Discovery. 

The  proceeding  so  far  as  it  relates  merely  to  the  discovery  of  the  debtor's 
assets,  is  a  collateral  and  auxiliary  remedy.  If  the  discovery  results  in  ascer- 
taining the  existence  of  property,  subject  to  levy  under  execution,  then  the 
remedy  at  law  is  perfectly  restored.  Or  if,  by  lawful  power  over  the  person  of 
the  debtor,  he  may  be  compelled  by  a  court  of  law  to  apply  his  property  to  the 
payment  of  his  creditor's  claim,  the  satisfaction  is  complete.60  If,  on  the  other 
hand,  other  parties  with  adverse  claims  are  revealed,  or  obstacles  to  the  pursuit 
of  the  legal  rights  of  the  judgment  creditor  are  brought  to  light,  or  the  interests 
to  be  subjected  are  not  cognizable  at  law,  or  the  equities  require  to  be  mar- 
shaled, it  may  be  that  relief  can  only  then  be  had  in  a  court  of  equity,  where  all 
parties  can  be  made  to  appear,  all  conflicting  claims  adjudicated,  and  the  com- 
plete remedy  moulded  to  fit  the  circumstances  of  the  case.67 

VIII.  Procedure. 

A.  Jurisdiction. — See  ante,  "Jurisdiction,"  II.  And  see  the  titles  Courts, 
vol.  4,  p.  861;    Equity;    Jurisdiction. 

B.  Parties — 1.  In  General. — A  proceeding  in  equity  by  a  judgment  cred- 
itor to  subject  the  equitable  estate  of  his  debtor  to  the  payment  of  his  debt,  is 
a  proceeding  instituted  for  his  own  interest  alone  unless  he  elects  to  file  the  bill 
also  for  others  in  like  situation  with  whom  he  chooses  to  make  common  cause.68 


der  the  Mexican  treaty,  which  was  claimed 
by  the  receiver  and  also  by  the  assignee 
in  bankruptcy,  both  prosecuting  their 
claims  in  the  circuit  court  of  the  United 
States  for  the  District  of  Columbia.  It 
was  held  that  the  assignee  in  bankruptcy 
has  the  best  right  to  the  fund.  The  court 
say:  "Both  judgment  creditor  and  re- 
ceiver knew  at  the  time  *  *.  *  that  C.  had 
a  pecuniary  claim  upon  the  Republic  of 
Mexico.  No  attempt  was  made,  according 
to  chancery  practice,  to  coerce  C.  by  the 
attachment  of  his  person  under  the  in- 
junction, to  make  an  assignment  of  that 
claim  for  the  payment  of  Camara's  judg- 
ment. It  cannot  be  said  that  C.  had  not 
property  to  assign,  and  that  it  was  there- 
fore unnecessary  to  attach  him.  That 
would  make  no  difference;  for  whether 
with  or  without  property,  he  might  have 
been  compelled  to  make  a  formal  assign- 
ment, even  though  he  had  sworn  that  he 
had  none."  Booth  v.  Clark,  17  How.  322, 
338,  15  L.   Ed.  164. 

64.  Property  pledged  or  conveyed  for 
payment  of  debts. — Board  of  Public 
Works  v.  Columbia  College,  17  Wall.  521, 
530,   21    L.    Ed.   687. 


65.  Creditor  holding  collaterals. — Lewis 
v.  United  States,  92  U.  S.  618,  619,  23  L. 
Ed.  513.  See  the  title  PLEDGE  AND 
COLLATERAL  SECURITY. 

66.  Discovery — Ancillary  character  of 
proceedings. — Ex  parte  Boyd,  105  U.  S. 
047,    656,   26   L-    Ed.    1200. 

As  to  discovery  in  aid  of  execution  on 
judgment  at  law,  see  the  titles  DIS- 
COVERY;  EXECUTIONS. 

67.  Adverse  claims — Obstacles  to  pur- 
suit of  legal  remedy. — Ex  parte  Boyd,  105 
U.  S.  647,  656,  26  L.  Ed.  1200.  See  the 
title   DISCOVERY. 

68.  Bill  in  behalf  of  plaintiff  alone. — 
Freedman's  Sav.  &  Trust  Co.  v.  Earle, 
110  U  S.  710,  716,  28  L.  Ed.  301.     See  post, 

"Intervention."   VIII,    A,   2. 

The  plaintiff  did  not  sue  in  behalf  of 
all  the  creditors  of  the  company  or  of 
such  a?  might  come  in  and  contribute  to 
the  expense  of  the  litigation,  and  he  is 
not  bound  to  pursue  that  course.  It  is 
his  privilege,  under  the  law.  to  sue  for 
his  own  benefit.  Sage  r.  Memphis,  etc., 
R.  Co.,  125  U.  S.  361,  376,  31  L.  Ed.  694. 
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There  are  cases  in  which  it  is  competent  for  some  persons  to  come  into  a  court 
of  equity  as  plaintiffs,  for  themselves  and  others  having  similar  interests;  such 
is  the  familiar  example  of  what  is  called  a  creditor's  bill.69  Co-bondholders 
may  sue  for  themselves  and  in  behalf  of  the  several  classes  of  bondholders 
under  different  mortgages.70  It  has  even  been  held  that  a  mortgagee  may  sue  on 
behalf  of  himself  and  all  other  creditors,  notwithstanding  he  claims  a  right  to 
prior  satisfaction  out  of  the  mortgaged  property.71 

Necessary  and  Indispensable  Parties. — The  general  rule  is  that  suits  in 
equity  cannot  be  entertained  and  decrees  be  rendered,  when  necessary  or  in- 
dispensable parties,  whether  corporations  or  individuals,  are  not  brought  before 
the  court.72  A  corporation  is  an  indispensable  party  to  a  bill  which  affects  its 
corporate  rights  or  liabilities.73  To  a  bill  to  set  aside  a  fraudulent  conveyance, 
the  grantor  is  an  indispensable  party.74  And  so  in  a  proceeding  to  subject  a 
fund  which  is  included  in  an  assignment  for  creditors,  to  the  payment  of  a  debt 
due  by  the  assignor,  the  assignee  of  the  unexecuted  trust  for  creditors  is  a  nec- 


69.  Bill  for  party  filing  and  others  hav- 
ing similar  interests. — Georgetown  v. 
Alexandria  Canal  Co.,  12  Pet.  91,  92,  9  L. 
Ed.  1012;  Seaver  v.  Bigelows,  5  Wall.  208, 
211,   18   L.   Ed.   595. 

But  in  all  these  cases,  the  parties  have 
an  interest  in  the  subject  matter,  which 
enables  them  to  sue;  and  the  others  are 
treated  as  a  kind  of  plaintiffs  with  those 
named,  although  they  themselves  are  not 
named.  Georgetown  v.  Alexandria  Canal 
Co.,  12  Pet.  91,  92,  9  L.  Ed.  1012. 

It  is  not  irregular  for  two  mercantile 
firms  to  unite  as  complainants  in  equity 
in  a  creditor's  bill.  "These  bills  are  form- 
ally, as  well  as  substantially,  creditors' 
bills,  by  which  the  complainants  are  regu- 
larly and  properly  united  in  seeking  satis- 
faction from  subjects  against  which,  as 
creditors  of  the  defendants,  they  can  prop- 
erly claim.  As  to  the  nature  and  regu- 
larity of  such  a  proceeding  see  Mit.  Eq. 
PI.,  166,  167;  Story,  Eq.  PL,  §§  99,  100,  and 
the  authorities  there  cited."  Nelson  v. 
Hill,  5  How.   127,  131,  12  L.   Ed.  81. 

70.  Suit  by  co-bondholders. — Where  the 
defendant  objected  on  the  ground  that 
the  complainants  have  no  right  to  sue  fur 
themselves  and  in  behalf  of  the  several 
classes  of  bondholders  under  different 
mortgages,  because  the  interests  of  these 
classes  are  antagontistic  to  each  other,  the 
court  say:  "They  are  no  more  antago- 
nistic to  each  other  than  the  several  bond- 
holders of  the  same  class  are.  It  is  the 
interest  of  each  bondholder  to  have  as 
few  prior  claims  to  his,  and  as  few  par- 
ticipant >  with  him  as  possible.  Every  co- 
bondholder  is,  in  one  sense,  an  antagonist. 
But  the  objection  is  entirely  without 
foundation.  The  complainants  do,  in  fact, 
hold  bonds  of  the  three  different  classes, 
and  they  have  a  perfect  right  to  state  that 

*  in  their  bill,  and  to  pray  relief  suit- 
able to  the  Fa<  t.  and  no  possible  harm  or 
iii'  an   arise  in  their  suing  in 

behalf  of   themselves  and   all   other   bond- 
holders   in    each    class    according   to   their 
ral     prioril  Galveston     Railroad 

7'.  Cowdrey,  n   Wall.  459,  478,  20  L.  Ed. 


71.  Mortgagee    claiming   prior    right. — 

Galveston  Railroad  v.  Cowdrey,  11  Wall. 
459,  478,  20   L.   Ed.    199. 

72.  Necessary  and  indispensable  par- 
ties.— This  rule  "is  not  affected  by  §  1  of 
the  act  of  February  28,  1839,  ch.  36,  re- 
enacted  in  §  737  of  the  Revised  Statutes 
of  the  United  States,  as  this  court  has 
repeatedly  held.  Shields  v.  Barrow,  17 
How.  130,  141,  15  L.  Ed.  158;  Coiron  v. 
Millaudon,  19  How.  113,  115,  15  L.  Ed.  575; 
Ogilvie   v.    Knox   Ins.    Co.,   22    How.    380, 

16  L.  Ed.  349;  Barney  v.  Baltimore,  6 
Wall.  280,  18  L.  Ed.  825;  Davenport  V, 
Dows,  18  Wall.  626,  21  L.  Ed.  938.  The 
same  rule  is  applied  in  respect  to  aver- 
ments as  to  citizenship  of  necessary  par- 
ties to  confer  jurisdiction  or  the  right  of 
removal.  Thayer  v.  Life  Ass'n,  112  U.  S. 
717,  719,  28  L.  Ed.  864;  St.  Louis,  etc.,  R. 
Co.  v.  Wilson,  114  U.  S.  60,  62,  29  L.  Ed. 
66;  Swan  Land,  etc.,  Co.  v.  Frank,  148  U. 
S.  603.  611,  37  L-  Ed.  577.  See  the  title 
PARTIES. 

73.  Bill  which  affects  corporate  rights. 
— Swan  Land,  etc.,  Co.  v.  Frank,  148  U. 
S.   603,   610,  37   L.   Ed.   577. 

A  party  having  a  claim  for  unliquidated 
damages  against  a  corporation,  which  has 
not  been  dissolved,  but  has  merely  dis- 
tributed its  corporate  funds  amongst  its 
stockholders,  and  ceased  or  suspended 
business  cannot  maintain  a  suit  on  the 
equity  side  of  the  United  States  circuit 
court  against  a  portion  of  such  stockhold- 
ers, to  reach  and  subject  the  assets  so 
received  by  them  to  the  payment  and  satis- 
faction of  his  claim,  without  first  reduc- 
ing such  claim  to  judgment  and  without 
making  the  corporation  a  defendant  and 
bringing  it  before  the  court.  Swan  Land, 
etc.,  Co.  v.  Frank,  148  U.  S.  603,  604,  37 
L.  Ed.  577.  See  the  title  CORPORA- 
TIONS, vol.   4.  p.   621. 

74.  Grantor  in  fraudulent  conveyance. — 
In    Gaylords   v.    Kelshaw,    1    Wall.    81,   82, 

17  L.  Ed.  612,  it  was  held  by  this  court 
that  in  a  bill  to  set  aside  a  conveyance  as 
made  without  consideration  and  in  fraud 
of  creditors,  the  alleged  fraudulent 
grantor  is  a  necessary  defendant,  because 
it    was   his   debts   that   were   sought   to   be 
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essary  party.75  Where  complainants  in  a  creditor's  bill  do  not  sue  as  exec- 
utrices,  but  expressly  aver  that  they  bring  the  suit  "in  their  own  right"  as  cred- 
itors of  their  mother's  estate,  and  for  the  purpose  of  establishing  their  debt, 
it  is  held  that  to  such  a  suit  other  creditors  are  not  necessary  parties.76 

2.  Intervention.— The  practice  of  permitting  judgment  creditors  to  come  in 
and  make  themselves  parties  to  a  creditor's  bill,  and  so  obtain  the  benefit,  as- 
suming at  the  same  time  their  portion  of  the  costs  and  expenses  of  the  litiga- 
tion, as  well  settled.77  There  are  cases  in  which  persons  have  been  treated  as 
parties  to  a  suit  after  having  filed  a  petition  for  leave  to  come  in,  when  no 
formal  order  admitting  them  appears  in  the  record,  but  in  all  such  cases  it  will 
be  found  that  they  have  acted  or  have  been  recognized  as  parties  in  the  subse- 
quent proceedings  in  the  case.78 

C.  Pleading — 1.  In  General. — When  an  attempt  is  made  by  process  in 
equity  to  reach  equitable  interests,  choses  in  action,  or  the  avails  of  property 
fraudulently  conveyed,  in  those  where  it  is  necessary  that  judgment  has  been 
obtained,  and  that  execution  has  been  issued  and  returned  by  an  officer  without 


collected  and  his  fraudulent  conduct  that 
required  investigation.  Swan  Land,  etc., 
Co.  v.  Frank,  148  U.  S.  603.  610,  37  L.  Ed. 
577.  See  the  title  FRAUDULENT  AND 
VOLUNTARY  CONVEYANCES. 

75.  Goodman  v.  Niblack,  102  U.  S.  556, 
26  L.  Ed.  229.  In  this  case  the  court  said: 
"The  fund  can  only  be  subjected  to  the 
complainant's  debt  through  these  trustees. 
It  is  only  in  right  of  the  assignment  to 
them  that  he  proceeds.  They  are  living, 
and  cannot  be  divested  of  this  trust  by 
any  decree  to  which  they  are  not  parties. 
The  administrator  has  a  right,  if  a  de- 
cree is  rendered  against  him,  to  have  it 
made  effectual  against  them."  See  the 
title  ASSIGNMENTS  FOR  BENEFIT 
OF  CREDITORS,  vol.  2,  p.   599. 

76.  Executrices  suing  "in  their  own 
right."— Glover  v.  Patten,  165  U.  S.  394, 
402,    41    L.    Ed.    760. 

"The  case  of  Dandridge  v.  Washington, 
2  Pet.  370,  377,  7  L.  Ed.  454,  is  directly  in 
point.  This  was  a  suit  brought  by  the 
plaintiff  against  the  executors  of  the  will 
of  Mrs.  Martha  Washington  to  obtain 
payment  of  legacies  bequeathed  to  him  in 
her  last  will.  In  reply  to  an  objection 
that  the  residuary  legatees  under  the  will 
should  have  been  made  parties,  Mr.  Chief 
Justice  Marshall  observed:  'They  have  un- 
doubtedly an  interest  in  reducing  the  sum 
to  be  allowed  out  of  it  to  the  complain- 
ant, but  they  have  the  same  interest  in 
reducing  every  demand  on  the  estate. 
Whatever  remains  sinks  into  the  re- 
siduum, and  that  residuum  is  diminished  as 
well  by  the  claims  of  creditors  and  spe- 
cific legatees  as  by  this.  In  all  such  cases 
the  executors  represent  the  residuary  lega- 
tees and  guard  their  interests.  It  is  a  part 
of  that  duty  which  requires  them  to  pro- 
tect the  interests  of  the  estate.  In  such 
suits  the  residuary  legatees  are  never 
made  parties.  To  require  it  would  be  an 
intolerable  burden  on  those  who  have 
claims  on  an  estate  in  the  hands  of  execu- 
tors.' "  Glover  v.  Patten,  165  U.  S.  394, 
402,  41  L.  Ed.  760.  See  the  title  EX- 
ECUTORS   AND    ADMINISTRATORS. 


77.  Intervention.— Myers  v.  Fenn,  5 
Wall.  205,  18  L.  Ed.  613;  Johnson  v. 
Waters,  111  U.  S.  640,  28  L.  Ed.  547. 

"The  joinder  of  parties  complainant  in 
the  case  of  creditors'  bills  is  so  much  a 
matter  of  form,  that  new  parties  may 
come  in  at  almost  any  stage  of  the  pro- 
ceedings on  a  proper  application,  and,  un- 
der special  circumstances,  even  after 
decree,  if  they  can  show  an  interest  in  the 
common  fund.  And  the  party  first  in- 
stituting proceedings  may  do  so  on  be- 
half of  himself  and  all  other  creditors  who 
may  come  in  and  assume  their  share  of 
the  costs  and  expenses."  Seaver  v.  Bige- 
lows,  5   Wall.  208,  211,  18  L    Ed.   595. 

Where  a  petition  is  filed  in  a  court  of 
chancery  by  a  creditor,  praying  to  be  ad- 
mitted as  a  party  complainant  in  a  suit 
then  existing,  but  the  nature  of  the  origi- 
nal suit  is  not  made  to  appear,  the  pro- 
ceeding is  irregular,  and  cannot  be  sus- 
tained. "From  the  record,  the  nature  of 
the  suit,  in  which  Ransom  prayed  to  be- 
come a  party,  does  not  appear.  It  may 
have  been  a  suit  by  other  creditors,  but 
no  notice  is  taken  of  them  in  the  subse- 
quent proceeding,  nor  is  there  any  plead- 
ing except  the  petition  to  be  made  a  party. 
This  proceeding  is  irregular,  and  cannot 
be  sustained."  Ransom  v.  Davis,  18 
How.  295,  296,  15  L.  Ed.  388.  See  the  title 
INTERVENTION. 

78.  No  formal  order  admitting  inter- 
vener.— Ex  parte  Cutting,  94  U.  S.  14  20 
24   L    Ed.   49. 

"Thus,  in  Myers  v.  Fenn,  5  Wall.  205,  13 
L.  Ed.  613,  'the  petitions  were  filed  with- 
out any  order  of  the  court,  but  no  objec- 
tion was  made,  and  the  hearing  went  on 
as  if  an  order  had  been  granted;'  and  in 
Harrison  v.  Nixon,  9  Pet.  4R3,  491.  9  L. 
Ed.  201,  'inquiries  were  made  as  to  the 
respective  claims,'  as  asked  for.  and  'to 
all  parties  who  were  claimants  before  the 
court  by  bill,  petition,  or  otherwise,  their 
complaint,  petition,  and  proceedings  were 
dismissed.'  So,  in  Ogilvie  v.  Knox  Ins. 
Co.,  2  Black  539.  17  L  Ed.  349,  petitions 
were  filed  by  certain  creditors  praying  to 
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satisfaction,  the  bill  should  state  that  such  steps  have  been  taken.79  or  it  should 
make  allegations  showing  that  it  is  impossible  to  obtain  such  judgment  within 
the  proper  jurisdiction.80 

Multifariousness. — See  the  title  Multifariousness. 

2.  Amendment. — By  statutory  enactment  a  pending  creditor's  bill  may  be 
amended,81  so  as  to  let  in  creditors  generally.82 

D.  Defense. — The  validity  of  the  judgment  on  which  a  creditor's  suit  is 
based  cannot  be  questioned  in  the  proceedings  in  such  suit.83  Where  a  debtor 
defends  a  creditor's  suit  on  the  ground  that  plaintiff  has  not  exhausted  his  legal 
remedy  and  that  he  has  a  plain  and  adequate  remedy  at  law,  such  defense  must 
be  made  in  limine,  and  may  be  waived.84 

E.  Evidence. — Where  a  creditor  files  a  bill  in  one  state  to  recover  assets  of 
his  deceased  debtor  and  apply  them  to  the  payment  of  his  debts,  a  judgment  re- 
covered by  him  in  another  state  against  the  administrator  of  the  decedent's  es- 
tate, being  res  inter  alios  acta,  is  not  competent  evidence  of  the  debt.85 

F.  Decree — 1.  In  General. — Wliere  a  lien  creditor  brings  a  bill  in  behalf 


be  made  parties,  and  that  a  receiver  might 
be  appointed,  which  was  done."  Ex  parte 
Cutting,  94  U.   S.   14,  21,  24  L.   Ed.  49. 

79.  Allegation  in  bill — In  general. — 
Taylor  v.  Bowker,  111  U.  S.  110,  116,  28 
L.  Ed.  368.  See  National  Tube  Works 
Co.  v.  Ballou,  146  U.  S.  517,  5:24,  36  L.  Ed. 
1070,  wherein  the  bill  was  dismissed  for 
t "lis  reason.  See,  generally,  the  title 
EQUITY. 

Generally  it  must  be  averred  that  judg- 
ment has  been  recovered  for  the  debt, 
that  execution  has  been  issued  and  re- 
turned nulla  bona.  Case  v.  Beauregard, 
101  U.  S.  688,  690,  25  L.  Ed.  1004.  See 
McElmoyle  v.  Cohen,  13  Pet.  312,  10  L. 
Ed.   1T7. 

"Where  it  is  sought  by  equitable  proc- 
ess to  reach  equitable  interests  of  a 
debtor,  the  lull,  unless  otherwise  provided 
!  v  statute,  must  set  forth  a  judgment  in 
the  jurisdiction  where  the  suit  in  equity  is 
brought,  the  issuing  of  an  execution 
thereon  and  it<  return  unsatisfied.  *  *  * 
Tavlor  v.  Bowker,  111  U.  S.  110,  28  L. 
368;  Webster  r.  Clark.  25  Maine  313; 
*  *  *  Terrv  v.  Anders  n.  95  U.  S.  62S.  -.'1 
L.  Ed.  365;  Smith  v.  Railroad  Co.,  99  U. 
S.  398,  t()1,  25  L.  Ed.  437;  Hawkins  v. 
Glenn,  133  U.  S.  319,  334,  33  L.  Ed.  1S4." 
National  Tube  Works  Co.  v.  Ballou,  146 
U.  S.  517,  .v.-:;.  36  L.  Ed.  1070. 

80.  Allegation  that  obtaining  judgment 
impossible. — Taylor  v.  Bowker,  ill  U.  S. 
11(>.  28  E.  Ed.  368;  National  Tube  Works 
Co  !  Ballou,  146  V.  S.  517,  523,  36  L.  Ed. 
1070.   citing   Terrv   v.    Anderson.   95    U.    S. 

'.'I   E   Ed    365;  Smith  v.  Railroad  Co., 

"    S.   398,    nil.  25   E   Ed.  437;  Hawkins 

V    Glenn,  131   U.  S.  319,  334,  33  E.  Ed.  184. 

81.  Amendment. — In  Richmond  v.  Irons, 
1  11  U.  S  27,  49,  30  E.  Ed.  864,  it 
v  as    held    that    the    act    which    authorized 

filing    of    a    creditor's    bill    against    in- 

Ivent     national      banks,     authorized      an 

endmenl    of   a    pending   bill.      And    see 

iuse  v.  Letcher,   L56  U.  S.  47,  50,  31  L. 

Ed.  341. 

82.  A  hill  filed  by  a  judgmenl  creditor 
i"  discover  assets  of  a  national  hank  may 
be    amended    in    order    to    let    in    creditors 


generally.  Richmond  v.  Irons,  121  U.  S. 
27,  30,  30  L.  Ed.  864.  See,  generally,  the 
title   AMENDMENTS,  vol.  1,  p.  288. 

83.  Defense. — Mattingly  v.  Nye,  8  Wall. 
370,   19    L.    Ed.    380. 

84.  Objection  that  plaintiff  has  not  ex- 
hausted legal  remedies.— See  ante,  "De- 
fense Must  Be  Made  in  Limine — Waiver 
of  Objection,"  III,  D,  2,  e. 

85.  Evidence — Foreign  judgment. — 
Johnson  v.  Powers,  139  U.  S.  156,  162,  35 
L.  Ed.  112.  See  the  titles  EVIDENCE; 
FOREIGN  JUDGMENTS,  RECORDS 
AND  JUDICIAL  PROCEEDINGS. 

The  allowance  of  a  claim  by  the  com- 
missioners appointed  by  the  probate  court 
in  Michigan,  giving  it  the  utmost  possible 
effect,  faith  and  credit,  yet,  if  considered 
as  a  judgment  in  rem,  binds  only  the  as- 
sets within  the  jurisdiction  of  that  court, 
and,  considered  as  a  judgment  inter 
partes,  binds  only  the  parties  to  it  and 
their  privies.  The  court  say:  "It  was  not 
a  judgment  against  Stewart  in  his  life- 
time, nor  against  his  estate  wherever  it 
might  be;  but  only  against  his  assets  and 
his  administrator  in  Michigan.  The  only 
parties  to  the  decision  of  the  commission- 
ers were  Johnson,  in  his  personal  capacity, 
as  claimant,  and  Johnson,  in  his  represent- 
ative capacity,  as  administrator  of  those 
assets,  as  defendant.  The  present  defend- 
ants were  not  parties  to  that  judgment, 
nor  in  privity  with  Johnson  in  either  ca- 
pacity. If  any  other  claimant  in  those 
proceedings  had  been  the  plaintiff  here, 
the  allowance  of  his  claim  in  Michigan 
would  have  been  no  evidence  of  any  debt 
due  to  him  from  the  deceased,  in  this  suit 
brought  in  New  York  to  recover  alleged 
property  of  the  deceased  in  New  York 
from  third  persons,  none  of  whom  were 
parties  to  those  proceedings,  or  in  privity 
with  either  party  to  them.  The  fact  that 
this  plaintiff  was  himself  the  only  party 
on  both  sides  of  those  proceedings  can- 
not, to  say  the  least,  give  the  decision 
therein  any  greater  effect  against  these 
defendants."     Johnson  v.   Powers,  139  U. 

S.    156.  161,  35   L.   Ed.   112. 
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of  himself  and  other  creditors  of  the  same  class,  and  with  similar  rights,  the  de- 
cree should  provide  proper  relief  for  all  of  them.86  The  original  decree  on  a  cred- 
itor's bill  may  find  the  amount  of  bonds  outstanding  and  due  under  each  separate 
mortgage  before  the  bonds  had  been  regularly  produced  and  proved.  Such 
decree  is  not  to  be  regarded  as  final  and  conclusive  on  this  point.87  A  creditor's 
bill  might  be  such  as  to  justify  a  decree  requiring  the  debtor  to  assign  securities 
to  the  creditor  and  to  permit  the  use  of  his  name  for  their  recovery  in  proceed- 
ing at  la\v.ss  A  decree  on  a  creditor's  bill  to  recover  property  fraudulently 
assigned,  which  makes  the  defendant  who  has  co-operated  with  the  debtor  re- 
sponsible for  damages  which  the  creditor  has  suffered  in  consequence  of  the 
conveyance  sought  to  be  avoided,  is  erroneous.  On  such  a  proceeding  he  is 
liable  but  to  account.  If  damages  are  sought  against  him  they  should  be  sought 
by  a  proceeding  at  law.89  If  a  case  presented  by  a  creditor's  bill  is  tried  like  a 
common-law  case,  that  is  to  say,  by  a  jury,  and  a  decree  is  entered  on  the  ver- 
dict as  a  mere  conclusion  of  law  upon  the  facts  found,  and  not  as  the  result 
of  the  chancellor's  own  judgment,  though  of  his  judgment  aided  by  the  finding, 
it  is  error.90 

2.  Right  of  Other  Creditors  to  Come  in— Reference  to  Master. — No 
person  is  entitled  to  recover  under  a  decree  in  a  creditor's  suit  as  a  creditor,  who 
does  net  come  forward  to  present  his  claim.91  Where  a  creditor's  bill  is  filed 
on  behalf  of  the  complainant  and  of  all  other  creditors  that  choose  to  come  in 
and  share  the  expenses,  for  the  purpose  of  securing  the  due  administration  and 
application  of  a  trust  fund,  it  is  the  usual  and  correct  course  to  open  a  reference 
in  the  master's  office  and  to  give  other  creditors,  having  valid  claims  against 
the  fund,  an  opportunity  to  come  in  ar.d  have  the  benefit  of  the  decree.92 

3.  Contesting  Claims. — Where  a  creditor  comes  in  under  a  decree  on  a 
creditor's  bill,  any  defense  which  existed  at  the  time  of  the  filing  of  bill,  either  to 
diminish  or  defeat  it,  may  be  interposed  either  before  the  master  or  on  the  hear- 
ing to  the  court.93 


86.  Decree — In  general. — Wabash  & 
Erie  Canal  Co.  v.  Beers,  2  Black  448,  17 
L.    Ed.   327. 

The  court  may  decree  in  favor  of  all 
creditors  who  come  in  under  a  bill  filed 
on  behalf  of  the  complainant  and  all  other 
creditors.  Stewart  v.  Dunham,  115  U.  S. 
61,   29   L.    Ed.    329. 

87.  Finding  amount  of  outstanding 
bonds — Finality. — Galveston  Railroad  v. 
Cowdrey,  11  Wall.  459,  479,  20  L.  Ed.  199, 
which  quotes  from  Whittaker  v.  Wright, 
2  Hare  310,  as  follows:  "With  respect  to 
the  form  of  a  decree  in  a  creditor's  suit, 
*  *  *  the  court  does  not  treat  the  decree 
as  conclusive  of  the  debt.  It  is  clear  that 
it  is  not  so  treated  for  all  purposes,  for 
any  other  creditor  may  challenge  the 
debt,  and  it  is  equally  clear  that  in  prac- 
tice the  executor  himself  is  allowed  to 
impeach  it.  If,  in  a  case  where  the  pla;  - 
tiff  sues  in  behalf  of  himself  and  all  ot  r 
creditors,  and  the  defendants,  who  rei  - 
sent  the  estate,  do  not  admit  assets,  it  is 
objected  at  the  hearing  that  the  debt  is 
not  well  proved,  the  court  tries  the  ques- 
tion only  whether  there  is  sufficient  proof 
upon  which  to  found  a  decree;  and  how- 
ever clearly  the  debt  may  be  proved  in 
the  cause,  the  decree  decides  nothing 
more  than  that  the  debt  is  sufficiently 
proved  to  entitle  the  plaintiff  to  go  into 
the  master's  office,  and  a  new  case  may 
be   made  in   the  master's   office,  and  new 


evidence  mav  be  there  tendered."    See  the 
title  JUDGMENTS  AND  DECREES. 

88.  Decree  permitting  use  of  assignor's 
name. — It  was  so  stated  where  an  action 
was  brought  against  a  railroad  company 
to  require  the  assignment  of  a  claim 
against  a  county  for  county  bonds.  Smith 
v.  Bourbon  County,  127  U.  S.  105,  32  L. 
Ed.  73.  See,  also,  Younsr  v.  Clarendon 
Tp.,  132  U.  S.  340.  355,  33  L.  Ed.  356.  See 
the   title   ASSIGNMENTS,  vol.  2,  p.   5S9. 

89.  Allowing  damages  against  fraudu- 
lent conveyee. — Dunphv  v.  Kleinsmith,  11 
Wall.  610,  20  L.  Ed.  223.  See  the  title 
DAMAGES. 

90.  Decree  entered  on  verdict  of  jury. 
— Dunphy  v.  Kleinsmith,  11  Wall.  610,  20 
L.  Ed.  22~3. 

91.  Creditors  must  appear  or  prove 
claims. — "The  decree  *  *  *  included  among 
the  claims  directed  to  be  paid  out  of  the 
assessment  upon  the  shareholders  an 
amount,  alleged  to  be  about  $5,000,  in  be- 
half of  persons  assumed  to  be  creditors, 
but  who  did  not  appear  in  the  cause  or 
before  the  master  to  file  and  prove  their 
claims.  This  was  erroneous."  Richmond 
v.  Irons,  121  U.  S.  27,  66.  30  L.  Ed.  864. 
See,  also,  ante,  "Intervention,"  VIII,  B,  2. 

92.  Johnson  v.  Waters,  111  U.  S.  640, 
074,  28  L.  Ed.  547.  See,  generally,  the 
title   REFERENCE. 

93.  Contesting  claims. — "Where  a  per- 
son, not  a  party  to   the   suit,  carries   in   a 
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Creditor  Coming  in  May  Contest  Other  Claims. — And  so  a  creditor  who 
conies  in  under  and  takes  the  benefit  of  a  decree  is  entitled  to  contest  the  validity 
of  the  claim  of  any  other  creditor,  except  that  of  the  plaintiff  whose  claim  is 
the  foundation  of  the  decree.94 

G.  Costs  and  Attorneys'  Fees. — A  creditor,  who  for  the  benefit  of  himself 
and  other  creditors,  collects  funds  of  the  debtor,  is  entitled  to  a  reasonable 
compensation   for   attorney's   services   in  the  cause.95 

CREEK. — See  Border,  vol.  3,  p.  446.  And  see  the  titles  Boundaries,  vol.  3, 
p.  464;    Navigable  Waters;    Waters  and  Watercourses.     See  note  1. 

CREW.— See  note  2. 

CRIMEN  FALSI. — As  to  what  offenses  are  included  in  this  term,  see  the 
title  Witnesses.     See  Infamous  Crimes. 

CRIMES. — See  the  title  Criminal  Law,  and  the  various  specific  offenses. 

CRIMINAL  CONSPIRACY.— See  the  title  Conspiracy,  vol.  3,  p.  1100. 

CRIMINAL  CONVERSATION.— See  the  title  Adultery,  Fornication 
and  Lewdness,  vol.  1,  p.  195;  Assault  and  Battery,  vol.  2,  p.  456;  Hus- 
band and  Wife.  As  to  release  of  a  judgment  recovered  by  a  husband  against 
the  judgment  debtor  for  criminal  conversation  with  his  wife  by  the  judgment 
debtor's  discharge  in  bankruptcy,  see  the  title  Bankruptcy,  vol,  2,  p.  861. 


claim  before  the  master  under  the  decree, 
the  party  representing  the  estate  out  of 
which  the  claim  is  made  has  a  right  to 
the  benefit  of  any  defense  which  he  could 
have  made  if  a  bill  had  been  filed  by  the 
claimant  in  equity  or  an  action  had  been 
brought  at  law  to  establish  such  claim. 
Therefore,  as  we  have  seen,  an  executor 
may  in  the  master's  office  set  up  the  stat- 
ute' of  limitations  as  a  bar  to  a  claim  by 
a  creditor  under  the  decree,  provided  such 
claim  was  within  the  operation  of  the 
statute  before  the  decree  was  pro- 
nounced." Richmond  v.  Irons,  121  U.  S. 
27,  53,  30  L.  Ed.  8G4,  citing  Daniels,  1 
Chan.  Prac,  ch.  29,  par.  1,  p.  1210.  See 
the  titles  EXECUTORS  AND  ADMIN- 
ISTRATORS; LIMITATION  OF  AC- 
TIONS AND  ADVERSE  POSSESSION. 

94.  Creditors  coming  in  may  contest 
claims. — Richmond  v.  Irons,  121  U.  S.  27, 
53,   :!0  L.   Ed.  864. 

95.  Costs  and  attorneys'  fees. — Central 
R.,  etc.,  Co.  v.  Pettus,  113  U.  S.  116,  28 
L.   Ed.   915. 

See  the  titles  ATTORNEY  AND 
CLIENT,  vol.  2,  p.  729;  COSTS,  vol.  4, 
p.  502. 


1.  Creek. — See  Wilson  v.  Blackbird 
Creek  Marsh  Co.,  2  Pet.  245,  7  L.  Ed. 
412. 

2.  Crew. — In  Tucker  v.  Alexandroff,  183 
U.  S.  424,  442,  46  L.  Ed.  264,  it  is  said: 
"To  be  a  deserter  from  a  particular  ship 
he  must  have  been  a  member  of  the 
crew  of  such  ship,  and  bound  to  remain 
in  its  service  until  discharged.  It  is 
earnestly  insisted  that,  although  he  had 
been  detailed  to  serve  thereafter  as  a 
member  of  the  crew  of  the  Variag,  her 
crew  had  never  been  organized  as  such, 
that  the  detail  was  merely  preliminary  to 
such  organization,  and  that  Alexandroff 
had  never  set  foot  upon  the  vessel.  This 
argument  necessarily  presupposes  that 
seamen  do  not  become  a  crew  until  they 
have  actually  gone  on  board  the  vessel, 
and  entered  upon  the  performance  of  their 
dr. :ies.  We  cannot  acquiesce  in  this  posi- 
tion. The  more  reasonable  view  is  that 
seamen  become  obligated  to  merchant 
vessels  from  the  time  they  sign  the 
shipping  articles,  and  from  that  time  they 
may  incur  the  penalties  of  desertion." 
See,  also,  the  title  SEAMEN. 
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CROSS   REFERENCES. 

See  the  titles  Abatement,  Revival  and  Survival,  vol.  1,  p.  12;  Accomplices 
and  Accessories,  vol.  1,  p.  63;  Admiralty,  vol.  1,  p.  119;  Affidavits,  vol.  1, 
p.  200;  Aliens,  vol.  1,  p.  210;  Ambassadors  and  Consuls,  vol.  1,  p.  273; 
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Client,  vol.  2,  p.  703;  Attorney  General,  vol.  2,  p.  739;  Autrefois,  Acquit 
and  Convict,  vol.  2,  p.  751;  Bail  and  Recognizance,  vol.  2,  p.  765;  Commit- 
ment and  Preliminary  Examination  of  Accused,  vol.  3,  p.  951;  Common 
Law,  vol.  3,  p.  958;  Compromise  and  Settlement,  vol.  3,  p.  980;  Conflict 
Laws,  vol.  3,  p.  1020;  Constitutional  Law,  vol.   4,   p.    1;    Continuances, 
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vol.  4,  p.  543;  Coroners,  vol.  4,  p.  620;  Costs,  vol.  4,  p.  802;  Courts, 
vol.  4,  p.  861;  De  Facto  Officers;  Demurrers;  Dismissal,  Discontinuance 
and  Nonsuit;  District  and  Prosecuting  Attorney;  Drunkenness;  Due 
Process  of  Law;  Equity;  Escape;  Exceptions,  Bill  of,  and  State- 
ment of  Facts  on  Appeal;  Extradition  ;  Fines;  Grand  Jury;  Habeas  Cor- 
pus; Indictments,  Informations,  Presentments  and  Complaints;  Inform- 
ers; Insanity;  Instructions;  Judges;  Judgments  and  Decrees;  Mandamus; 
Martial  Law;  Merger;  Military  Law;  Militia;  Pardon;  Penalties  and 
Forfeitures;  Presumptions  and  Burden  of  Proof;  Prisons  and  Prisoners; 
Public  Officers;  Public  Policy;  Removal  of  Causes;  Searches  and  Seiz- 
ures: Sentence  and  Punishment;  Separate  Trials;  Slavery  and  Invol- 
untary Servitude;  Statutes;  Trial;  United  States  Commissioner; 
Venue;   Warrants;   Witnesses. 

As  to  evidence,  see  the  title  Evidence  and  cross  references  there  given,  as 
well  as  the  treatment  of  criminal  evidence  found  in  this  article.  As  to  specific 
offenses,  see  the  appropriate  titles,  as  for  instance  as  to  assault  and  battery,  see 
the  title  Assault  and  Battery,  vol.  2,  p.  546. 

I.  Definitions  and  Terminology. 

"Criminal  Law." — Blackstone  speaks  of  criminal  law  as  that  "branch  of 
jurisprudence  which  teaches  of  the  nature,  extent  and  degrees  of  every  crime, 
adjusts  to  it  its  adequate  and  necessary  penalty."1 

"Crime"— "Crimes"— "Offenses,"  etc.— See  post,  "Definition  and  Nature 
of  'Crime,'  'Offense,'  etc.,"  V,  A. 

A  "criminal  action"  is  one  prosecuted  by  the  state  as  a  party,  against  a  per- 
son charged  with  a  public  offense,   for  the  punishment  thereof.2 

The  term  criminal  case  is  given  a  broader  meaning  than  criminal  prosecu- 
tion," although  some  of  the  state  cases  hold  it  to  mean  a  prosecution  for  a  crim- 
inal offense.4 


1.  "Criminal  law." — United  States  v. 
Reisinger,  128  U.  S.  398,  402,  32  L.  Ed. 
480;  Schick  v.  United  States.  195  U.  S.  65, 
76,  49   L.   Ed.   99;   Harlan,  J.,  dissenting. 

Penal  laws. — See  post,  "What  Consti- 
tutes," IV,  B,  1. 

2.  Criminal  action. — Ames  v.  Kansas, 
111  U.  S.  449,  460,  28  L.   Ed.  482. 

3.  "In  the  case  of  Counselman  v.  Hitch- 
cock, 142  U.  S.  547,  35  L.  Ed.  1110,  *  *  * 
a  distinction  was  drawn  between  the  terms 
'criminal  case'  in  the  fifth  amendment  to 
the  constitution,  and  'criminal  prosecu- 
tion' in  the  sixth  amendment,  and  the 
former,  for  the  protection  of  the  citizen, 
given  a  broad  construction,  and  so  as  to 
include  investigations  before  a  grand 
jury."  United  States  v.  Patterson,  150 
U.  S.  65.  69.  37  L.  Ed.  999.  See.  also, 
United  States  v.  Zucker,  161  U.  S.  4  75, 
i-i.  10  L.  Ed.  777.  See  post,  "Definition," 
VIII,  A.  See  the  title  CONSTITU- 
TI<  >NAL  LAW,  vol.  4.  p.  l. 

"That  when  the  defendant  is  arrested 
and  examination  held  there  is  a  'criminal 
case,'  is  clear.  Counselman  v.  Hitchcock, 
142  U.  S.  547,  35  L.  Ed.  L110;  United 
States  7'.  Patterson.  150  U.  S.  65,  37  L. 
Ed.  999.  That,  unless  there  be  an  arrest 
and  examination,  there  is  no  'case'  within 
the  meaning  of  §  1986,  is  equally  clear." 
Southworth  v.  United  States,  151  U.  S. 
179,  185,  38  L.  Ed.  119. 
5  U  S  Enc-4 


A    prosecution    by    information    in    the 

probate  court  in  and  for  Gallatin  County, 
in  the  territory  of  Montana,  for  the  crime 
of  misdemeanor,  in  having,  in  violation  of 
a  statute,  as  a  commercial  traveller,  of- 
fered for  sale  in  that  territory  merchan- 
dise to  be  delivered  at  a  future  time,  with- 
out first  having  obtained  a  license  is  a 
"criminal  case."  Farnsworth  v.  Montana, 
129  U.   S.   104,  32   L.   Ed.   016. 

A  proceeding  to  forfeit  a  person's 
goods  for  an  offense  against  the  laws, 
though  civil  in  form,  and  whether  in  rem 
or  in  personam,  is  a  "criminal  case" 
within  the  meaning  of  that  part  of  the 
fifth  amendment  which  declares  that  no 
person  "shall  be  compelled,  in  any  crimi- 
nal case,  to  be  a  witness  against  himself." 
Boyd  v.  United  States,  116  U.  S.  616,  29 
L.  Ed.  746;  Lees  v.  United  States,  150  U. 
S.   476,   480,   37    L.    Ed.    1150. 

An  action  for  the  recovery  of  the  value 
of  goods  forfeited  to  the  United  States 
under  $  9.  ch.  107,  act  June  10,  1890,  is 
not  a  "criminal  case."  United  States  V, 
Zucker,   L61   U.  S.  475,  40  L.   Ed.  777. 

4.  Criminal  case. — "In  People  ;•.  Kelly, 
24  X.  V.  74,  it  is  said:  the  term  'criminal 
case,'  used  in  the  clause,  must  be  allowed 
some  meaning,  and  none  can  be  conceived 
other  than  a  prosecution  for  a  criminal 
offense."  Counselman  v.  Hitchcock,  L42 
U.  S.  547,  571,  35  L  Ed.  1110. 
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A  criminal  charge,  strictly  speaking,  exists  only  when  a  formal  written 
complaint  has  been  made  against  the  accused  and  a  prosecution  initiated.5 

Criminal  proceedings  are  proceedings  for  the  punishment  of  crime.0    • 

"Criminal  Prosecution." — See  post,  "Definition,"  VIII,  A.7 

The  general  word  "controversies"  docs  not  include  any  proceedings  that 
relate  to  criminal  cases. s 

"Demands"  is  a  word  quite  inappropriate  to  designate  criminal  or  penal  pro- 
ceeding 

"Knowingly" — "Willfully,"  etc. — See  post,  "Guilty  Knowledge  or  Scien- 
ter." V,  B,  5. 

•Fines"  and  "Fined."— See  the  title  Fixes. 

"Hearing." — See   note    5. 

Infamy. — There  are  two  kinds  of  infamy;  the  one  founded  in  the  opinions  of 
the  people  respecting  the  mode  of  punishment ;  the  other  the  construction  of  law 
respecting  the  future  credibility  of  the  delinquent.10 

"Malum   in   Se"    and   "Malum   Prohibitum." — There  is  a   distinction   be- 


5.  Criminal  charge. — United  States  v. 
Patterson,  150  U.  S.  65,  68,  37  L.  Ed.  999. 

"It  is  true  the  popular  understanding  of 
the  term  is  'accusation,'  and  it  is  freely 
used  with  reference  to  all  accusations, 
whether  oral,  in  the  newspapers,  or  other- 
wise; but  in  legal  phraseology  it  is  prop- 
erly limited  to  such  accusations  as  have 
taken  shape  in  a  prosecution.  In  the  eyes 
of  the  law  a  person  is  charged  with  crime 
only  when  he  is  called  upon  in  a  legal  pro- 
ceeding to  answer  to  such  a  charge.  Mere 
investigation  by  prosecuting  officers,  or 
even  the  inquiry  and  consideration  by  ex- 
amining magistrates  of  the  propriety  of 
initiating  a  prosecution,  do  not  of  them- 
selves create  a  criminal  charge."  United 
States  v.  Patterson,  150  U.  S.  65,  68,  37 
L.    Ed.   999. 

"The  hearing  and  deciding  on  a  criminal 
charge  is  something  which  takes  place 
only  after  the  criminal  charge  has  been  le- 
gally made.  In  Bouvier's  Law  Diction- 
ary (1  Bouv.,  p.  581)  'Hearing'  is  thus  de- 
fined: 'The  examination  of  a  prisoner 
charged  with  a  crime  or  misdemeanor  and 
of  the  witnesses  for  the  accused.'  In  the 
9th  American  and  English  Encyclopaedia 
of  Law.  p.  324,  it  is  said  to  be  'the  pre- 
liminary examination  of  a  prisoner 
charged  with  a  crime  and  of  witnesses  for 
the  prosecution  and  defense.'  See,  also. 
Wharton's  Cr.  PI.  &  Pr.,  §  70."  United 
States  v.  Patterson,  150  U.  S.  65,  68,  37 
L.    E<1.   999. 

The  hearing  and  deciding  of  motions 
with  respect  to  bail,  and  for  continuances 
in  ca~<-  pending  before  the  commissioner, 
is  a  hearing  and  deciding  on  "criminal 
charges"  within  the  scope  of  §  847,  Rev. 
Stat.,  U.  S.  United  States  v.  Jones,  134 
1  '  S.  483,  487.  33  L.  Ed.  1007.  "In  that 
the  criminal  charges  had  been  made; 
that  i^,  formal  written  complaints  had 
n  filed,  warrant-  issued,  the  defend- 
ants arrested,  and  casts  were  pending,  and 
the  ruling  was  that  any  judicial  action  in 
such  ca^fs  was  hearing  and  deciding  on 
criminal  charges,  and  the  general  language 
of  classification  used  in  the  opinion  must 


be  taken  in  connection  with  the  facts  as 
they  existed  and  the  question  presented." 
United  States  v.  Patterson,  150  U.  S.  65, 
68.  69,  37  L.  Ed.  999. 

6.  Criminal  proceedings. — Ex  parte  Tom 
Tong,  108   U.   S.   556,  27  L.   Ed.   826. 

A  writ  of  habeas  corpus  is  held  to  be  a 
civil  and  not  a  criminal  proceeding,  even 
when  instituted  to  arrest  a  criminal  prose- 
cution. Farnsworth  v.  Montana,  129  U. 
S.  104,  113,  32  L.  Ed.  616;  Ex  parte  Tom 
Tong,  108  U.  S.  556.  27  L.  Ed.  826.  See 
the   title   HABEAS   CORPUS. 

A  writ  of  prohibition  is  a  civil  remedy, 
or  a  civil  prosecution,  and  not  a  criminal 
proceeding,  even  when  instituted  to  ar- 
rest a  criminal  prosecution.  Farnsworth 
V.  Montana,  129  U.  S.  104,  113,  32  L.  Ed. 
616.     See  the  title  PROHIBITION. 

Proceeding  taken  for  the  disbarment  of 
an  attorney  cannot  in  any  just  and  proper 
sense  be  deemed  a  criminal  proceeding. 
Randall  v.  Brigham,  7  Wall.  52:;.  541,  19 
L.  Ed.  285.  See  the  title  ATTORNEY 
AND   CLIENT,  vol.   2,  p.   732. 

Recovery  of  penalty  or  forfeiture. — See 
the  titles  PENALTIES  AND  FORFEI- 
TURES; REVENUE  LAWS.  See,  also, 
the  titles  LICENSES;  WAR. 

7.  Writ  of  quo  warranto. — See  the  title 
QUO   WARRANTO. 

8.  Controversies. — Wisconsin  V.  Peli- 
can Tns.  Co..  127  U.  S.  265,  298,  32  L.  Ed. 
239;  Chisholm  v.  Georgia,  2  Dall.  419,  431, 
432,  1   L.  Ed.  440. 

9.  Demands. — Wisconsin  v.  Pelican  Tns. 
Co.,  127  U.  S.  265.  298,  32  L.  Ed.  239; 
Chisholm  v.  Georgia,  2  Dall.  419,  475,  1 
L.    Ed.    440. 

10.  Infamy. — Ex  parte  Wilson,  114  U. 
S.  417,  422,  29  L.  Ed.  89;  Mackin  v.  United 
States.  iiT  U.  S.  :'.4s.  :;:,().  20  L.  Ed.  nno. 

"Infamous  crime"  or  "infamous  Punish- 
ment."—See  the  titles  CONSTITU- 
TIONAL LAW.  vol.  4.  p.  1:  INDICT- 
MENTS, INFORMATIONS.  PRESENT- 
MENTS AND  COMPLAINTS;  SEN- 
TENCE AND  PUNISHMENT;  WIT- 
NESSES. 
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tween  offenses  which  are  malum  prohibitum  or  of  inferior  criminality  and  those 
which  are  heinous  crimes  or  malum  in  se.n 

"The  words  "penalty,''  "liability,"  and  "forfeiture"  apply  to  crimes,  and 
the  punishments  therefor.  These  words  have  been  used  by  the  great  masters  of 
crown  law  and  the  elementary  writers  as  synonymous  with  the  word  "punish- 
ment," in  connection  with  crimes  of  the  highest  grade.12 

Punishment. — See  preceding  paragraph  and  note  thereto.  See  the  title 
Sentence  and  Punishment. 

II.    Nature,  Purpose  and  Object. 

The  law,  which  is  intended  to  prevent  crime,  in  its  general  spread  among 
the  community,  by  regulations,  police  organization,  and  otherwise,  which  are 
adapted  for  the  protection  of  the  lives  and  property  of  citizens,  for  the  disper- 
sion of  mobs,  for  the  arrest  of  thieves  and  assassins,  for  the  watch  which  is  kept 
over  the  community,  as  well  as  over  this  class  of  people,  is  more  efficient  than 
punishment  of  crimes  after  they  have  been  committed.13 

The  great  end  of  punishment  is  not  the  expiation  or  atonement  of  the  of- 
fense committed,  but  the  prevention  of  future  offenses  of  the  same  kind.14 

III.    Power  to  Define  and  Prevent  Crime,  and  to  Ordain  Its  Punishment. 

A.  Power  of  Courts  and  Legislature  Respectively — 1.  General  Rule. 
— The  legislature,  not  the  courts,  have  the  power  to  define  a  crime,  and  ordain 
its  punishment.15 

2.  Power  to  Punish  Separate  Parts  of  Transaction. — The  legislature  in 
enacting  criminal  laws  may  make  each  distinct,  separate  part  of  every  transaction 
coming  within  the  mischiefs  intended  to  be  reached  and  remedied  a  separate 
offense.16 


11.  "Malum  in  se"  and  "malum  prohibi- 
tum."—Hanauer  v.  Doane,  12  Wall.  342, 
346,  20  L.  Ed.  439.  See  The  Brig  Malek 
Adhel,  2  How.  209,  234,  11  L.  Ed.  239; 
The  Palmyra,  12  Wheat.  1,  6  L.  Ed.  531. 

12.  Penalty,  liability,  forfeiture. — 
United  States  v.  Reisinger,  128  U.  S.  398, 
402,  32  L.  Ed.  480;  Schick  v.  United  States. 
195  U  S.  65,  76,  49  L.  Ed.  99,  opinion  of 
Harlan,  J.,  dissenting.  See,  also,  Hunt- 
ington v.  Attrill,  146  U.  S.  657,  667.  36  L. 
Ed  1123.  See  the  title  PENALTIES 
AND    FORFEITURES. 

Thus  Blackstone  says:  '"The  enacting 
of  penalties  to  which  a  whole  nation  shall 
be  subject  should  be  calmly  and  maturely 
considered.'  Referring  to  the  unwise 
policy  of  inflicting  capital  punishment  for 
certain  comparatively  slight  offenses,  he 
speaks  of  them  as  'these  outrageous  pen- 
alties,' and  repeatedly  refers  to  laws  that 
inflict  the  'penalty'  of  death.  He  refers 
to  other  acts  prescribing  certain  punish- 
ments for  treason  as  'acts  of  pains  and 
penalties.' "  United  States  v.  Reisinger, 
128  U.   S.   398,   402,  32  L-    Ed.   480. 

The  term  "penalty,"  as  used  in  §  13, 
Revised  Statute  of  the  United  States,  in- 
cludes offenses  punishable  criminallv. 
United  States  v.  Reisinger,  128  U.  S.  398, 
32  L.  Ed.  480;  Huntington  r.  Attrill,  146 
U.   S.   657,  667,   36    L.    Ed.    11":: 

13.  In  re  Neagle.  135  U.  S.  1,  59,  34  L. 
Ed.  55.  See  post,  "Prevention  of  Crime," 
III,   B,  2. 

14.  Hopt  V.  Utah.  110  U.  S.  574.  579,  28 
L.   Ed.  262.     See   Respublica  v.   De    Long 


Champs,  1  Dall.  11.  1  L.  Ed.  59.  See  the 
title  SENTENCE  AND  PUNISHMENT. 

"The  object  of  criminal  proceedings 
is  to  convict  the  guilty,  as  well  as  to  shield 
the  innocent."  Evans  v.  United  States, 
153   U.    S.   584,    590,   38    L.    Ed.    830. 

15.  Power  of  courts  and  legislature  re- 
spectively.— Burton  v.  United  States,  202 
U  S.  344.  377,  50  L.  Ed.  1057;  United 
States  v.  Wiltberger,  5  Wheat.  76,  95,  5 
L.  Ed.  37;  Hackfeld  v.  United  States,  197 
U.    S.    442,   450,   49   L.    Ed.   826. 

Courts  cannot  afford  relief  against  an 
unwise  penal  statute,  they  cannot  look 
further  into  the  penalty  of  such  statutes 
than  to  determine  whether  or  not  the  leg- 
islature had  power  to  enact  them.  Powell 
v.  Pennsylvania,  127  U  S.  678,  32  L.  Ed. 
253. 

16  Power  to  punish  separate  parts  of 
transaction. —  Burton  v.  United  States,  202 
U.    S.    344.   377,   50   L.    Ed.    1057. 

Congress  by  §  1782,  Rev.  Stat.,  made  it 
an  offense  against  the  United  States  for 
a  senator  or  representative  after  his  elec- 
tion and  during  his  continuance  in  office, 
to  agree  to  receive  or  to  receive  compen- 
sation for  services  to  be  rendered  or  ren- 
dered to  any  person,  before  a  department 
of  the  government,  in  relation  to  a  pro- 
ceeding, matter  or  tiling  in  which  the 
United  States  is  a  party  or  directly  or  in- 
directly interested.  In  a  prosecution  tin- 
der said  §  17s:.'  the  defendant  objected 
that  he  could  not  legally  be  indicted  for 
two  separate  offenses,  one  for  agreeing 
to    receive    compensation    in    violation    of 
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B.  Power  of  the  States — 1.  In  General. — The  division  and  apportionment 
of  judicial  power  made  by  the  constitution  of  the  United  States,  left  to  the  slates 
the  right  to  make  and  enforce  their  own  criminal  laws.17 

2.  Prevention-  of  Crime. — What  the  state  may  punish  when  done,  it  may 
seek  by  proper  precautions  in  advance  to  prevent.18 

3.  As  Dependent  upon  Citizenship  of  Offender. — The  right  of  a  state  to 
punish,  or  prevent  crime,  in  no  degree  depends  upon  the  citizenship  of  the  party 
who  is  obnoxious  to  the  law.19 

C.  Power  of  Congress — 1.   Express  Powers. — The  powers  of  an  express 


the  statute,  and  the  other  for  receiving 
such  compensation.  This  was  held  to  be 
an  erroneous  interpretation  of  the  stat- 
ute. The  court  said:  "It  was  certainly 
competent  for  congress  to  make  the  agree- 
ment to  receive,  as  well  as  the  receiving 
of.  the  forbidden  compensation  separate, 
distinct  offenses.  The  statute,  in  apt 
words,  expresses  that  thought  by  saying: 
'No  senator  *  *  *  shall  receive  or  agree 
to  receive  any  compensation  whatever, 
directly  or  indirectly,  for  any  services  ren- 
dered or  to  be  rendered,'  etc.  There  might 
be  an  agreement  to  receive  compensation 
for  services  to  be  rendered  without  any 
compensation  ever  being  in  fact  made, 
and  yet  that  agreement  would  be  covered 
by  the  statute  as  an  offense.  Or,  compen- 
sation might  be  received  for  the  forbidden 
services  without  any  previous  agreement, 
and  yet  the  statute  would  be  violated. 
*  *  *  Congress  intended  to  place  its  con- 
demnation upon  each  distinct,  separate 
part  of  every  transaction  coming  within 
the  mischiefs  intended  to  be  reached  and 
remedied.  Therefore  an  agreement  to  re- 
ceive compensation  was  made  an  offense. 
So  the  receiving  of  compensation  in  vio- 
lation of  the  statute,  whether  pursuant  to 
a  previous  agreement  or  not,  was  made 
another  and  separate  offense.  There  is, 
in  our  judgment,  no  escape  from  this  in- 
terpretation consistently  with  the  estab- 
lished rule  that  the  intention  of  the  legis- 
lature must  govern  in  the  interpretation 
of  a  statute.  'It  is  the  legislature,  not  the 
<-<>urt,  which  is  to  define  a  crime,  and  or- 
dain its  punishment.'  United  States  v. 
Wiltberger,  5  Wheat.  76.  95,  5  L.  Ed.  37; 
Hackfeld  v.  United  States,  197  U.  S.  442, 
450  49  L.  Ed.  826."  Burton  v.  United 
ites,  202  U.  S.  ::  14.  377.  50  L.  Ed.  1057. 
See  the  title  STATUTES. 

17.  Power  of  state  in  general. — Hark- 
rader  v.  Wadley,  L72  U.  S.  148,  162,  43  L. 
Ed  399;  Coffey  V.  Harlan  County,  204  U. 
S.  659,  662,  51  L.  Ed.  666;  Easton  v.  Iowa, 
188  U  S  220,  238,  47  L-  Ed.  452;  Moore 
v.  Illinois,  i  t  How.  L3,  L8,  14  L.  Ed.  306; 
Fox    v    <  Ihio,  5    How.   -no.  434,   12   L.  Ed. 

York  City  v.  Miln,  11  Pet.  102, 
139,  9  I,  Ed.  648;  Cross  v.  North  Carolina, 
132  U.  S.  131,  33  L.  Ed.  287.  See  the 
till.  fSTITUTIONAL  LAW,  vol.  4, 

p.    L;    POLICE    l'<)\\  I'.RS. 

Effect  of  first  ten  amendments  to  con- 
stitution. See  the  title  CONSTITU- 
TII  »\  M.   LAW,  vol.  4,  p.  1. 

18.  Prevention  of  crime. — Nashville, 
etc.,    Railv.  Alabama,    L28    U.    S.    96, 


100,  32  L.  Ed.  352.     See,  also,  ante,  "Na- 
ture,  Purpose  and   Object,"   II. 

"A  state  has  as  much  right  to  guard,  by 
anticipation,  against  the  commission  of 
an  offense  against  its  laws,  as  to  inflict 
punishment  upon  the  offender,  after  it 
shall  have  been  committed."  New  York 
City  v.  Miln,  11  Pet.  102,  140,  9  L.  Ed.  648. 

Increase  punishment. — The  legislature 
of  a  state  with  a  view  more  effectually  tc 
prevent  its  commission,  has  power  to  in- 
crease the  punishment  of  an  offense  in 
dictable  at  common  law.  Commonwealth 
v.   Franklin,  4  Dall.  255,  1  L.   Ed.  823. 

The  states  may  remove  from  their  ter- 
ritory any  person  whose  presence  they 
may  think  dangerous  to  their  peace.  Thus 
they  may  remove  from  their  territory  any 
person  guilty  of,  or  charged  with, 
crimes;  and  may  arrest  and  imprison  them, 
in  order  to  effect  this  object.  This  is  a 
part  of  the  ordinary  police  powers  of  the 
states,  which  is  necessary  to  their  very 
existence,  and  which  they  have  never  sur- 
rendered to  the  general  government. 
Holmes  v.  Jennison,  14  Pet.  540,  568,  10 
L.  Ed.  579;  New  York  City  V.  Miln,  11 
Pet.  102,  9  L.  Ed.  648.  See  the  title 
POLICE  POWER. 

Exclusion  of  paupers,  criminals,  fugi- 
tives, liberated  slaves,  etc. — A  state,  un- 
der its  general  and  admitted  power  to  de- 
fine and  punish  offenses  against  its  own 
peace  and  policy,  may  repeal  from  its 
borders  an  unacceptable  population, 
whether  paupers,  criminals,  fugitives,  or 
liberated  slaves;  and,  consequently,  may 
punish  her  citizens  and  others  who  thwart 
this  policy,  by  harboring,  secreting,  or  in 
any  way  assisting  such  fugitives.  It  is  no 
objection  to  such  legislation  that  the  of- 
fender may  be  liable  to  punishment  under 
the  act  of  congress  for  the  same  acts, 
when  injurious  to  the  owner  of  the  fugi- 
tive slave.  Moore  V.  Illinois,  14  How.  13, 
14  L.  Ed.  306.  See  the  titles  ALT  ENS, 
vol.  1,  p.  248;  AUTREFOIS,  ACQUIT 
AND   CONVICT,  vol.  2,  p.  759. 

Punishing  crimes  committed  without 
their  limits.— See  the  title  CONSTITU- 
TIONAL LAW,  vol.  4,  p.  1. 

Bail  to  keep  the  peace  or  to  be  of  good 
behavior.— See  the  title  BAIL  AND  RE- 
COGNIZANCE,  vol.  2,  p.  765, 

19.  As  dependent  upon  citizenship  of  • 
offender. —  New  York  City  v.  Miln,  11  Pet. 
Ki\  110,  9  L.  Ed.  648.  See  post,  "State 
of  Persons  Committing  Offenses  within 
Its  Limits."  VI,  C,  1.  See,  also,  the  title 
CONSTITUTIONAL  LAW,  vol.  4,  p.   l. 
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character  given  to  congress  to  provide  for  the  punishment  of  crimes  embrace  only 
a  limited  class  of  well-known  offenses.20  Congress  is  expressly  authorized  to 
provide  for  the  punishment  of  counterfeiting  the  securities  and  current  coin  of 
the  United  States,21  and  to  define  and  punish  piracies  and  felonies  committed 
on  the  high  seas.22  and  offenses  against  the  law  of  nations  ;2;;  it  is  also  empowered 
to  declare  the  punishment  of  treason  and  provision  is  made  for  impeachments.24 
This  is  the  extent  of  power  to  punish  crime  expressly  conferred.  Beyond  this 
the  right  of  congress  to  define  and   punish  crimes  rests  upon   implication.2" 

The  power  of  ascertaining  and  fixing  the  definition  of  the  crime  is  in- 
cluded in  the  power  given  to  congress  "to  define  and  punish"  a  crime.2'' 

2.  Implied  Powers. — Although  the  constitution  contains  no  grant  of  an  ex- 
press character,  general  or  special,  except  those  above  enumerated,  to  congress 
of  the  power  to  provide  for  the  punishment  of  crimes,  legislative  power  is  un- 
doubtedly vested  in  congress  to  pass  laws  to  define  and  provide  for  the  punish- 
ment  of  all  crimes  and  offenses  against  the  authority  of  the  United   States.27 


20.  Express  powers. — United  States  v. 
Hall,  9S  U.  S.  343,  345.  25  L.  Ed.  180. 

21.  Counterfeiting. — Legal  Tender 
Cases,  12  Wall.  457,  547.  555,  20  L.  Ed. 
287;  United  States  v.  Hall,  98  U.  S.  343, 
345,  25  L-  Ed.  180;  Logan  v.  United  States, 
144  U.  S.  263,  283,  36  L  Ed.  429;  Fox  v. 
Ohio.  5  How.  410,  437,  12  L.  Ed.  213. 
Opinion  of  McLean,  J.,  dissenting.  See 
the  title  FORGERY  AND  COUNTER- 
FEITING. 

22.  Piracies,  felonies  on  high  seas. — - 
Legal  Tender  Cases,  12  Wall.  457.  547,  555, 
20  L.  Ed.  289;  Holmes  v.  Jennison.  14  Pet. 
540,  570,  10  L.  Ed.  579;  United  States  v. 
Hall,  98  U.  S.  343,  345,  25  L  Ed.  180; 
Logan  v.  United  States,  144  U.  S.  263, 
283,  36  L  Ed.  429;  United  States  v.  Smith, 
5  Wheat.  153.  5  L.  Ed.  57.  See  the  title 
PIRACY.  See,  also,  post,  "General 
Piracy,  Murder  or  Robbery,"  VI,  D,  4, 
b,    (3). 

23.  Offenses  against  law  of  nations. — ■ 
United  States  v.  Hall,  98  U.  S.  343,  345,  25 
L.  Ed.  180;  Holmes  v.  Jennison,  14  Pet. 
540,  570,  10  L.  Ed.  579;  Logan  V.  United 
States.  144  U.  S.  263,  283,  36  L.  Ed.  429; 
United  States  v.  Arjona,  120  U.  S.  479, 
483.  30  L.  Ed.  728;  United  States  v.  Smith, 
5  Wheat.  153.  5  L  Ed.  57;  Legal  Tender 
Cases.  12  Wall.  457,  547,  555,  20  L.  Ed. 
287.  See,  also,  the  title  INTERNA- 
TIONAL  LAW. 

The  United  States  has  power  to  punish 
those  who  within  its  jurisdiction  counter- 
feit the  money,  the  notes,  bonds  or  other 
securities  of  another  nation.  United 
States  v.  Arjona.  120  U.  S.  479,  483,  484, 
30  L.  Ed.  728.  See,  also,  the  title  FOR- 
GERY  AND  COUNTERFEITING. 

24.  Treason  and  impeachment. — Legal 
Tender  Cases,  12  Wall.  457,  547,  555,  20  L. 
Ed.  287;  United  States  v.  Hall,  98  U.  S. 
343,  345,  25  L  Ed.  180.  See  the  titles  IM- 
PEACHMENT;   TREASON. 

25.  Legal     Tender     Case,     12     Wall. 
457,   555,   20    L    Ed.   287;   United   State- 
Hall,  98  U.  S.  343,  345.  25  L.  Ed.  180.    See 
post,  "Implied  Powers,"   III.  C,  2. 

26.  Power  to  fix  definition. — United 
States  v.  Smith,  5  Wheat.  153,  158,  5  L. 
Ed.   57. 


27.  Implied  powers. — Logan  v.  United 
States.  144  U.  S.  263.  283,  36  L  Ed.  429; 
United  States  v.  Hall,  98  U.  S.  343,  346, 
25  L.  Ed.  180;  Tennessee  v.  Davis.  100  U. 
S.  257,  290,  25  L.  Ed.  648,  opinion  of 
Clifford,  J.,  dissenting;  Ex  parte  Yar- 
brough.  110  U.  S.  651,  658,  28  L  Ed.  274; 
United  States  v.  Hudson,  7  Cranch  32,  3 
L.  Ed.  250;  United  States  v.  Worrall,  2 
Dall.    384,   393,   1    L    Ed.   426. 

Provisions  of  constitution  from  which 
implied  power  derived. — The  provision  of 
the  constitution  declaring  that  the  judicial 
power  of  the  United  States  extends  "to 
all  cases  in  law  and  equity  arising  under 
the  constitution,  the  laws  of  the  United 
States,  and  treaties  made  or  which  shall 
be  made  under  their  authority,"  embraces 
alike  civil  and  criminal  cases  arising  un- 
der the  constitution  and  laws;  whatever 
power  may  be  exerted  over  a  civil  case 
may  be  exerted  as  fully  over  a  criminal 
one.  And  a  case  arising  under  the  con- 
stitution and  laws  of  the  United  States 
may  as  well  arise  in  a  criminal  prosecu- 
tion as  in  a  civil  suit.  Tennessee  v.  Davis, 
100  U.  S.  257,  25  L.  Ed.  648;  Cohens  V. 
Virginia,  6  Wheat.   264,  5   L.   Ed.  257. 

"Implied  power  in  congress  to  pass 
laws  to  define  and  punish  offenses  is  also 
derived  from  the  constitutional  grant  to 
congress  to  declare  war,  to  raise  and  sup- 
port armies,  to  provide  and  maintain  a 
navy,  and  to  make  rules  for  the  land  and 
naval  forces,  and  to  provide  for  organiz- 
ing, arming,  and  disciplining  the  militia 
and  for  governing  such  parts  of  them  as 
may  be  employed  in  the  public  services. 
Like  implied  authority  is  also  vested  in 
congress  from  the  power  conferred  to 
exercise  exclusive  jurisdiction  over  places 
purchased  by  the  consent  of  the  legisla- 
ture of  the  state  in  which  the  same  shall 
be,  for  the  erection  of  forts,  magazines, 
arsenals,  dockyards,  and  other  needful 
buildings,  and  from  the  clause  empower- 
ing congress  to  pass  all  laws  which  >hall 
be  necessary  and  proper  for  carrying  into 
CUtion  the  foregoing  powers,  and  all 
other  powers  vested  by  the  constitution 
in    the    government   of   the    United    £ 
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whether  committed  within  one  of  the  states  of  the  Union, 2S  or  within  places  over 
which  congress   has  plenary  and  exclusive  jurisdiction.29 

Enforcement  of  Legislation. — Congress  may  enforce,  by  suitable  penalties, 
all  legislation  necessary  or  proper  to  the  execution  of  powers  with  which  it  is 
intrusted.30  Any  act  committed  with  a  view  of  evading  the  legislation  of  con- 
gress passed  in  the  execution  of  any  of  its  powers,  or  of  fraudulently  securing 


or  any  department  or  officer  thereof." 
United  States  v.  Hall,  98  U.  S.  343,  346,  25 
L.    Ed.    L80. 

Deprivations  of  treaty  rights,  etc. — 
Congress  has  power  to  define  and  punish 
deprivations  of  the  rights,  privileges,  im- 
munities, or  exemptions  guaranteed  by  a 
treaty.  Baldwin  v.  Franks,  120  U.  S.  678, 
683,  30  L-  Ed.  7(56.  See  the  titles  CON- 
STITUTIONAL LAW,  vol.  4,  p.  1; 
TREATIES. 

Offenses  relating  to  commerce. — Of- 
fenses which  interfere  with,  obstruct,  or 
prevent  commerce  and  navigation  with 
foreign  nations  and  among  the^  states, 
though  done  on  land,  may  be  defined  and 
punished  by  congress.  United  States  v. 
Coombs,  12  Pet.  72,  9  L.  Ed.  1004.  See 
the  title  INTERSTATE  AND  FOREIGN 
COMMERCE. 

As  to  infringements  of  civil  rights  of 
citizens  of  the  United  States  and  of  the 
several  states,  see  the  title  CIVIL 
RIGHTS,  vol.  3,  p.  814. 

28.  Logan  v.  United  States,  144  U.  S. 
263,  283,  36  L.  Ed.  429;  United  States  v. 
Kagama,  118  U.  S.  375,  383,  20  L  Ed.  228. 
See,  also,  United  States  v.  Jackalow,  1 
Black   484.   4S7,   17    L    Ed.   225. 

Congress  can  define  all  offenses,  relat- 
ing to  matters  to  which  the  federal  au- 
thority extends,  which  are  committed  with 
a  state,  and  make  them  punishable  in  the 
courts  of  the  United  States.  United  States 
v.  Kagama,  118  U.  S.  375,  383,  20  L.  Ed. 
228. 

Protecting  officers  from  personal  in- 
juries.— Congress  has  power  to  pass  laws 
protecting  officers  of  the  government  from 
personal  injuries  inflicted  while  in  dis- 
charge of  their  official  duties  within  the 
states.  Ex  parte  Yarbrough,  110  U.  S. 
651.    658.    28    L    Ed.    274. 

29.  Logan  v.  United  States,  144  U.  S. 
263.   283,  284,   36   L.   Ed.   429. 

Offenses  committed  upon  navigable 
waters. —  It  is  within  the  competency  of 
congress  to  bring  all  waters  subject  to 
federal  jurisdiction  within  the  scope  of 
its  criminal  jurisprudence.  But  the  power 
is  regarded  as  dormant  unless  exercised 
by  direct  enactment  of  law.  United 
States  ?•.  Bevans,  3  Wheat.  336,  4  L.  Ed. 
404;  United  States  v.  Wiltberger,  5  Wheat. 
76.  5  I.  Ed.  ;7.  S<-e  post,  "Offenses  on 
the  1 1  mli  Seas,  or  in  Any  River,"  Haven, 
Bav.  VI.   I).  4,  b,  (1). 

"It  i-  competent  for  congress  to  pre- 
scribe the  punishment  of  offenses  com- 
mitted on  the  high  seas,  open  road- 
steads, in  any  haven,  basin,  or  bay.  or  in 
any  river  where  tin  sea  ebbs  and  fimv^, 
as  there  described.  ;  1 1 1 1 1  <  ■  1 1  ^  H  within  the 
limits  of  a  state."     United  States  v.  Jacka- 


low,  1   Black.   484,  487,  17   L.   Ed.   225. 

District  of  Columbia. — Offenses  against 
person  and  property  committed  within  the 
District  of  Columbia  may  be  defined  and 
punished  by  congress.  Ex  parte  Yar- 
brough, 110  U.  S.  651,  658,  28  L-  Ed. 
274. 

Crimes  committed  in  forts,  arsenals, 
and  other  like  places  within  the  exclusive 
jurisdiction  of  the  United  States,  may  be 
defined  and  punished  by  congress.  Ex 
parte  Yarbrough,  110  U.  S.  651,  658,  28  L. 
Ed.    274. 

"Congress  has  a  right  to  punish  murder 
in  a  fort,  or  other  place  within  its  ex- 
clusive jurisdiction."  Cohens  v.  Virginia, 
6  Wheat.   264,   426,   5   L.    Ed.   257. 

Offenses  in  Indian  country. — Offenses 
committed  in  the  country  occupied  by  the 
Indian  tribes  may  be  defined  and  pun- 
ished by  congress.  United  States  v. 
Rogers,  4  How.  567,  11  L.  Ed.  1105;  The 
Cherokee  Tobacco,  11  Wall.  616,  20  L. 
Ed.  227;  United  States  v.  Kagama,  118  U. 
S.  375,  20  L.  Ed.  228;  Ex  parte  Crow  Dog, 
109   U.   S.   556,  27   L    Ed.    1030. 

"It  was  held  by  this  court  in  United 
States  v.  Rogers,  4  How.  567,  11  L.  Ed. 
1105,  that  the  Indian  tribes  residing 
within  the  territorial  limits  of  the  United 
States  are  subject  to  their  authority,  and 
where  the  country  occupied  by  them  is 
not  within  the  limits  of  any  one  of  the 
states,  congress  may,  by  law,  punish  any 
offense  committed  there,  no  matter 
whether  the  offender  be  a  white  man  or 
an  Indian.  The  doctrine  of  this  case  was 
subseauently  reaffirmed  in  the  cases  of 
The  Cherokee  Tobacco,  11  Wall.  616,  20 
L.  Ed.  227;  United  States  v.  Kagama,  118 
U.  S.  375,  20  L.  Ed.  228,  and  Ex  parte 
Crow  Dog,  109  U.  S.  556.  27  L.  Ed.  1030." 
In  re  Mayfield,  141  U.  S.  107,  112.  35  L. 
Ed.    635.      See    the    title_  INDIANS. 

Offenses  committed  in  the  territories 
may  be  defined  and  punished  by  congress. 
United  States  v.  Pridgeon,  153  U.  S.  48, 
38    L.    Ed.    631. 

30.  Enforcement  of  legislation. — United 
States  v.  Fox,  95  U.  S.  670,  672,  24  L.  Ed. 
538;  United  States  v.  Hall,  98  U.  S.  343, 
357,  25  L.  Ed.  ISO;  United  States  v. 
Coombs,  12  Pet.  72,  75,  9  L.   Ed.   1004. 

Bribery. — Under  this  power  congress 
may  punish  bribery.  United  States  v. 
Worrall.  2  Dall.  384.  393,  1   L.  Ed.  426. 

Violations  of  federal  election  laws. — - 
See  the  title   ELECTIONS. 

Offenses  relating  to  the  mail  and  oost- 
offires.— See  the  title   POSTAL  LAWS. 

Violations  of  federal  pension  laws. — See 
the  title   PENSIONS. 

Offenses  under  federal  revenue  laws. — 
See  the  title  REVENUE  LAWS. 
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the  benefit  of  such  legislation,  may  properly  be  made  an  offense  against  the 
United  States.31  But  an  act  committed  within  a  state,  whether  for  a  good  or  a 
bad  purpose,  or  whether  with  an  honest  or  a  criminal  intent,  cannot  be  made  an 
offense  against  the  United  States,  unless  it  have  some  relation  to  the  execution  of 
a  power  of  congress,  or  to  some  matter  within  the  jurisdiction  of  the  United 
States.  An  act  not  having  any  such  relation  is  one  in  respect  to  which  the  state 
can  alone  legislate.32 

Congress  cannot  punish  felonies  generally,33  and,  of  consequence,  cannot 
punish  misprision  of  felony.34 

That  congress  has  no  power  to  enforce  state  laws  or  to  punish  state 
officers,  and  especially  has  no  power  to  punish  them  for  violating  the  laws  of 
their  own  state,  as  a  general  proposition,  is  undoubtedly  true,  but  when,  in  the 
performance  of  their  functions,  state  officers  are  called  upon  to  fulfill  duties 
which  they  owe  to  the  United  States  as  well  as  to  the  state,  the  former  may  com- 
pel such  fulfillment.35 

3.  Restraints  on  Power — a.  Effect  of  Guarantee  of  Religious  Freedom. — 
Under  the  provision  of  the  constitution  guaranteeing  religious  freedom,  congress 
is  deprived  of  all  legislative  power  over  mere  opinion,  but  is  left  free  to  reach 
actions  which  are  in  violation  of  social  duties  or  subversive  of  good  order.36 

b.  Ex  Post  Facto  Lazes. — See  the  title  Constitutional  Law,  vol.  4,  p.  1. 

c.  Bills  of  Attainder,  and  Bills  of  Pains  and  Penalties. — See  the  title  Consti- 
tutional Law,  vol.  4,  p.  1. 

d.  Effect  of  First  Ten  Amendments. — See  the  title  Constitutional  Law,  vol. 
4,  p.  1. 

D.  Power  of  Territorial  Legislature. — Organized  territories  are  invested 
with  legislative  power  which  extends  to  all  rightful  subjects  of  legislation  not  in- 
consistent with  the  constitution  and  laws  of  the  United  States.  By  virtue  of  that 
power  the  legislative  branch  of  the  territory  may  define  offenses  and  prescribe 
the  punishment  of  the  offenders,  subject  to  the  prohibition  of  the  constitution  that 
cruel  and  unusual  punishments  shall  not  be  inflicted.37 

IV.    Existence  and  Enactment  of  Criminal  Law. 

A.  Existence  and  Operation  of  the  Common  Law — 1.  In  the  States 
and  Territories. — Crimes  which  were  such  at  common  law  were  formerly  pun- 
ishable in  many  of  the  states ;  but  in  very  few  of  the  states  are  there  common- 
law  crimes  remaining  as  subjects  of  punishment  at  this  time.  Almost  every  state 
in  the  Lnion  has  recast  her  criminal  law  by  the  enactment  of  statutes  in  such 
form  as  to  abrogate  or  repeal  the  common  law.3S 

2.  In  the  Legislation  of  the  United  States. — There  are  no  common 
crimes  or  offenses  against  the  United  States.39 


31.  United  States  v.  Fox,  95  U.  S.  670. 
24  L.  Ed.  538;  United  States  V.  Hall,  98 
U.    S.   343.   357.   25    L.    Ed.    180. 

32.  United  States  v.  Fox.  95  U.  S.  670, 
672.   24   L.    Ed.    538. 

The  power  of  congress  under  the  14th 
amendment  does  not  extend  to  the  pas- 
sage of  laws  of  a  positive  nature  for  the 
supuression  of  crime  within  the  states. 
United  States  v.  Harris,  106  U.  S.  629,  27 
L.    Ed.   290. 

Offenses  justiciable  only  in  the  courts 
of  the  state. — An  act  of  corgress  would 
be  invalid  if  it  defined  an  offense  as  pun- 
ishable in  the  courts  of  the  United  States 
which  is  justiciable  only  in  the  courts  of 
the  state.  United  States  v.  Hall,  98  U.  S. 
343.   345.   25    L.    Ed.    180. 

33.  Cohens  v.  Virginia,  6  Wheat.  264, 
427.    5    L.    Ed.    257. 

Congress  has  no  general  right  to  punish 


murder  committed  within  any  of  the 
states.  Cohens  v.  Virginia,  6  Wheat.  264, 
44.-.    5    L.    Ed.    257. 

34.  Cohens  v.  Virginia,  6  Wheat.  264, 
427.    5    L.    Ed.   "57. 

35.  State  officers.— Ex  parte  Siebold, 
100   U.    S.    371.   387.   25    L.    Ed.    717. 

36.  Effect  of  guarantee  of  religious 
freedom. —  Reynolds  v.  United  States,  98 
U.  S.  145.  164.  25  L  Ed.  244.  See  the  title 
CONSTITUTIONAL  LAW.  vol.   4.  p.  l. 

37.  Power  of  territorial  legislature. — 
Wilkerson  v.  Utah,  99  U.  S.  13t).  i:;::.  25 
L.  FH.  345.  See,  also,  the  title  TERRI- 
T<  >RIES. 

38.  In  the  states  and  territories. — P>en- 
son  v.  McMahon,  127»U.  S.  157,  166,  32  L. 
Ed.  23);  Wriidit  v.  Ilrnkel,  190  U  S.  40. 
59.   47   L.   Fd.   948. 

39.  In  the  legislation  of  the  United 
States. — Benson    v.    McMahon,    127    U.    S. 
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Aid  in  Construction  of  Statutes. — See  post,  "Use  of  Common-Law  Name,'* 

IV,  B,  3,  a.  (2),  (b). 

B.  Criminal  and  Penal  Statutes — 1.  \\  hat  Constitutes. — See  ante, 
"Definitions    and    Terminology,"    I. 

Penal  laws,  strictly  and  properly,  are  those  imposing  punishment  for  an  of- 
fense committed  against  the  state,  and  which,  by  the  English  and  American  con- 
stitutions, the  executive  of  the  state  has  the  power  to  pardon.  Statutes  giving  a 
private  action  against  the  wrongdoer  are  sometimes  spoken  of  as  penal  in  their 
nature,  but  in  such  cases  neither  the  liability  imposed  nor  the  remedy  given  is. 
strictly  penal.4" 

2.  Constitutionality. — See  ante,  "Power  to  Define  and  Prevent  Crime,  and 
to  Ordain  Its  Punishment,"  III.  See  the  title  Constitutional  Law,  vol.  4.  p.  1. 

3.  Form  and  Requisites — a.  Designating  and  Defining  Offense — (1)  Neces- 
sity and  Requisites. — A  criminal  statute  should  define  clearly  the  offense  which 
it  purports  to  punish.41 

In  enacting  a  statute  to  define  and  punish  an  offense  against  the  law 
of  nations,  it  is  not  necessary,  in  order  "to  define"  the  offense,  that  it  be  de- 
clared in  the  statute  itself  to  be  "an  offense  against  the  law  of  nations."42 

(2)  Modes  of  Defining — (a)  In  General. — A  statute  may  define  a  crime 
either  by  using  a  term  of  a  known  and  determinate  meaning,  or  by  an  express 
enumeration  of  all  the  particulars  included  in  that  term.43 

(b)  Uses  of  Common-Law  Name. — A  statute  may  define  and  punish  an  of- 
fense by  its  common-law  name ;  and  the  common-law  definition  will  be  applied 
by  both  the  federal  and  state  courts.44 


457.  466,  32  L.  Ed.  234;  Wright  V.  Henkel, 
190  U.  S.  40.  59.  47  L.  Ed.  94S;  Cotton  v. 
United  States,  11  How.  229,  231,  13  L.  Ed. 
675;  United  States  v.  Hudson,  7  Cranch 
32,  3  L.  Ed.  250;  United  States  v.  Coolidge, 
1  Wheat.  415,  4  L.  Ed.  124;  United  States 
v.  Britton,  108  U.  S.  199,  206,  27  L.  Ed. 
698;  Manchester  v.  Massachusetts,  139  U. 
S.  240,  262,  263,  35  L.  Ed.  159;  United 
States  v.  Eaton,  144  U.  S.  677,  687,  36  L. 
Ed.  591;  Petit  v.  Walshe,  194  U.  S.  205, 
217,  48  L.  Ed.  938;  Tennessee  v.  Davis, 
100  U.  S.  257,  25  L.  Ed.  648.  See,  also, 
Jones  v.  United  States,  137  U.  S.  202,  211, 
34  L.   Ed.   691. 

40.  Huntington  v.  Attrill,  146  U.  S.  657, 

667,  36  L.  Ed.  1123;  Schick  v.  United 
States,  195  U.  S.  65,  77,  49  L.  Ed.  99,  opin- 
ion of  Harlan,  J.,  dissenting.  See  the  title 
PENALTIES  AND  FORFEITURES. 

"The  test  whether  a  law  is  penal,  in  the 
strict  and  primary  sense,  is  whether  the 
wnmg  sought  to  be  redressed  is  a  wrong 
to  the  public,  or  a  wrong  to  the  individ- 
ual."    Huntington  v.  Attrill,  146  U.  S.  657, 

668,  36  L.  Ed.  1123. 

Where  a  statute  gives  accumulative 
damages  to  the  party  grieved,  it  is  not  a 
penal  action,  but  purely  remedial,  and  has 
none  of  the  characteristics  of  a  penal 
prosecution.  All  damages  for  neglect  or 
ltrrach  of  duty  operate  to  a  certain  extent 
as  punishment;  but  the  distinction  is  that 
it  is  prosecuted  for  the  purpose  of  pun- 
ishment, and  to  deter  others  from  offend- 
ing in  like  manner.  Huntington  v.  At- 
trill.   146    Q.    S.    657,    667,    668,    36    L.    Ed. 

. 

41.  Necessity  and  requisites. —  lames  v. 
Bowman,    190    l\    S.    127,    i  i .'.    17   L.    Ed. 


"Laws  which  create  crime  ought  to  be 
so  explicit  that  all  men  subject  to  their 
penalties  may  know  what  acts  it  is  their 
duty  to  avoid."  United  States  v.  Brewer, 
139  U.  S.  278,  288,  35  L.  Ed.   190. 

"Before  a  man  can  be  punished,  his 
case  must  be  plainly  and  unmistakably 
within  the  statute.  United  States  v. 
Lacher,  134  U.  S.  624,  628,  33  L.  Ed.  1080."- 
United  States  v.  Brewer,  139  U.  S.  278,. 
288,  35  L.  Ed.  190.  See,  to  the  same  effect, 
Ballew  v.  United  States,  160  U.  S.  187, 
197.    40    L-    Ed.    388. 

42.  Offense  against  law  of  nations.— 
United  States  v.  Arjona,  120  U.  S.  479, 
488,  30  L.  Ed.   728. 

"If  the  thing  made  punishable  is  one 
which  the  United  States  are  required  by 
their  international  obligations  to  use  due 
diligence  to  prevent,  it  is  an  offense  against 
the  law  of  nations.  Such  being  the  case,. 
there  is  no  more  need  of  declaring  in  the 
statute  that  it  is  such  an  offense  than 
there  would  be  in  any  other  criminal  stat- 
ute to  declare  that  it  was  enacted  to  carry 
into  execution  any  other  particular  power 
vested  by  the  constitution  in  the  govern- 
ment of  the  United  States.  Whether  the 
offense  as  defined  is  an  offense  against 
the  law  of  nations  depends  on  the  thing 
done,  not  on  any  declaration  to  that  ef- 
fect by  congress."  United  States  v.  Ar- 
jona, 120  U.  S.  479.  488.  30  L.  Ed.  728. 

43.  Modes  of  defining. — United  States  v. 
Smith,  5  Wheat.   15:;.    159,  5  L.   Ed.  57. 

44.  Use  of  common-law  name. — United 
States  v.  Smith,  5  Wheat.  153,  159,  5  L. 
Ed.  57:  Benson  v.  McMahon,  127  U.  S. 
457,  466,  32  I..  Ed.  234;  Wrighl  v.  Henkel, 
190  U.  S.  -to.  59,  47  !..  Ed.  948;  United 
States  v.    Palmer,  3   Wheat.   610,   4   L.    Ed 
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b.  Necessity  for  Prescribing  Punishment. — Where  a  statute  creates  a  new  of- 
fense and  no  penalty  is  prescribed  there  is  an  immunity  from  punishment  and  an 
indictment  cannot  be  sustained  but  must  be  quashed  or  judgment  arrested.4" 

c.  Prohibition  Implied  from  Imposition  of  Punishment. — The  imposition  of 
put  ishment  implies  a  prohibition  of  the  act  punished.46 

4.  Construction. — See  the  title  Statutes. 

5.  Repeal. — See  the  title  Statutes. 


471;  United  States  v.  Carll,  105  U.  S.  611, 
~;6  L.  Ed.  1135;  Pettibone  v.  United  States, 
148  U  S.  197.  203,  37  L.  Ed.  419.  See, 
also.  In  re  Kollock,  165  U.  S.  526,  41  L. 
Ed.    813. 

Where  a  statute  designates  an  offense 
by  its  common-law  name  the  common  law 
is  resorted  to  by  the. courts  in  aid  of  defini- 
tion. Benson  v.  McMahon,  127  U.  S.  457, 
466,  32  L.  Ed.  234;  Wright  v.  Henkel,  190 
U  S.  40.  59,  47  L.  Ed.  948. 

By  giving  it  a  name  known  to  the  com- 
mon law.  a  crime  is  not  less  clearly  ascer- 
tained than  it  would  be  by  using  the  defini- 
tion as  found  in  the  treaties  of  the  com- 
mon law.  In  fact,  by  such  a  reference, 
the  definition  is  necessarily  included,  as 
much  as  if  it  stood  in  the  text  of  the  act. 
That  is  certain  which  is,  by  necessary 
reference  included  in  that  term.  That  is 
certain  which  is,  by  necessary  reference, 
made  certain.  United  States  v.  Smith,  5 
Wheat.  153.  159,  5  L.  Ed.  57;  In  re  Kol- 
lock. 165  U  S.  526,  533,  41  L.  Ed.  813, 
citing  United  States  v.  Bailey,  9  Pet.  238, 
9  L.  Ed.  113;  United  States  v.  Eaton,  144 
U.  S.  677,  36  L.  Ed.  591;  and  Cuba  v. 
United  States,  152  U.  S.  211,  38  L.  Ed.  415. 

"The  courts  of  the  United  States  *  *  * 
resort  to  the  common  law  for  the  defini- 
tion of  terms  by  which  offenses  are  desig- 
nated." Pettibone  v.  United  States,  148 
U  S.  197,  203.  37  L.  Ed.  419.  See  United 
States  v.  Smith,  5  Wheat.  153,  182,  5  L. 
Ed.   57. 

An  act  of  congress  may  define  and 
punish  an  offense  by  its  common-law 
name.  United  States  V.  Smith,  5  Wheat. 
153,  5  L.  Ed.  57;  In  re  Kollock,  165  U.  S. 
526,  533,  41  L.  Ed.  813,  citing  United 
States  v.  Bailey,  9  Pet.  238,  9  L.  Ed.  113; 
United  States  v.  Eaton,  144  U.  S.  677,  36 
L.  Ed.  591:  and  Caha  v.  United  States,  152 
U.  S.  211.  38  L.  Ed.  415. 

Supposing  congress  were  bound,  in  all 
the  cases  to  define  the  offense,  still  there 
is  nothing  which  restricts  it  to  a  mere 
logical  enumeration  in  detail,  of  all  the 
facts  constituting  the  offense.  United 
States  v.  Smith,  5  Wheat.  153,  158,  5  L. 
Ed.  57. 

"For  nearly  all  crimes  and  misdemean- 
ors the  laws  of  the  states,  and  not  the 
enactments  of  congress,  must  be  looked 
to  for  the  definition  of  the  offense." 
Wright  v.  Henkel,  190  U.  S.  40,  59,  47  L. 
Ed.   948. 

The  crime  of  robbery,  as  mentioned  in 
the  act  of  1790,  ch.  ';*'..  for  the  punishment 
for  certain  crimes  against  the  United 
States,   is   the   crime   of  robbery  as   recog- 


nized and  defined  at  common  law.  United 
States  v.  Palmer,  3  Wheat.  610,  4  L.  Ed. 
471. 

Murder. — An  act  of  congress  punishing 
homicide  by  giving  it  the  name  "murder" 
clearly  ascertains  the  crime.  Where  mal- 
ice aforethought  is  of  the  essence  of  the 
offense,  the  meaning  of  "malice  afore- 
thought" would  be  gathered  from  the  com- 
mon law.  United  States  v.  Smith,  5 
Wheat.   153,  160,  5  L.  Ed.  57. 

Piracy. — "When  the  act  of  1790  declares 
that  any  person  who  shall  commit  the 
crime  of  robbery  or  murder,  on  the  hiff'n 
seas,  shall  be  deemed  a  pirate,  the  crime 
is  not  less  clearly  ascertained,  than  it 
would  be  by  using  the  definitions  of  these 
terms  as  they  are  found  in  our  treaties  of 
the  common  law.  In  fact,  by  such  a  refer- 
ence, the  definitions  are  necessarily  in- 
cluded, as  much  as  if  they  stood  in  the 
text  of  the  act.  *  *  *  To  define  piracies, 
in  the  sense  of  the  constitution,  is  merely 
to  enumerate  the  crimes  whkrh  shall  con- 
stitute piracy;  and  this  may  be  done,  either 
by  a  reference  to  crimes  having  a  tech- 
nical name,  and  determinate  extent,  or  by 
enumerating  the  acts  in  detail,  upon  which 
the  punishment  is  inflicted."  United  States 
v.  Smith.  5  Wheat.  153.  160,  5  L.  Ed.  57. 

"Endeavoring  to  make  a  revolt." — Al- 
though the  crimes  act  of  1790,  ch.  36,  §  12. 
does  not  define  the  offense  of  "endeavor- 
ing to  make  a  revolt,"  it  is  competent  for 
the  court  to  give  a  iudicial  definition  of 
it.     United  States  v.  Kelly,  11  Wheat.  417, 

6  L.  Ed.  508. 

45.  Necessity  for  prescribing  punish- 
ment.— Ex  parte  Million.  4  Wall.  2,  119, 
18   L.   Ed.   281;    United   States  v.   Hudson, 

7  Cranch   32,   34.   3   L.   Ed.  250. 

"It  is  the  birthright  of  every  American 
citizen  when  charged  with  crime,  to  be 
tried  and  punished  according  to  law.  The 
power  of  punishment  is  alone  through  the 
means  which  the  laws  have  provided  for 
that  purpose,  and  if  they  are  ineffectual, 
there  is  an  immunity  from  punishment, 
no  matter  how  great  an  offender  the  in- 
dividual may  be.  or  how  much  his  crimes 
may  have  shocked  the  sense  of  justice  of 
the  countrv.  or  endangered  its  safetv." 
Ex  parte  Milligan,  4  Wall.  2,  119,  18  'L. 
Ed.   :.'-i 

As  to  mode  of  punishment,  execution  of 
sentence,  em.,  see  the  title  SENTENCE 
AND  PUNISHMENT.  See.  also,  the  title 
PENALTIES  AXD  FORFEITURES. 

46.  Prohibition  implied  from  imposition 
of  punishment. — Ex   parte  Siebold,   100    I'. 

;  1,   338,  25   L.   Ed.    717. 
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C.  Adoption  of  Law  of  State  for  Place  within  Exclusive  Jurisdiction 
of  United  States.— Congress,  by  §  5391,  Rev.  Stat.,  has  adopted  the  penal 
code  of  the  states  in  respect  to  offenses  committed  in  forts,  dock  yards,  navy 
vards.  and  other  places  ceded  to  the  United  States,  where  the  offense  is  not  pro- 
hibited, or  the  punishment  thereof  is  not  specially  provided  for  by  any  law  of 
the  United  States.47 

Adoption  of  Criminal  Code  of  State  for  Territory.— Congress  has  power 
to  adopt  the  criminal  code  of  a  state  so  as  to  make  offenses  defined  and  pun- 
ished by  it,   crimes   against  the  United   States   if  committed   within   such   terri-^ 

torv.48 
i>.    Regulations  Prescribed  by  President  or  Heads  of  Departments.— 

See  post,  "Prohibition  by  Law  Essential,"  V,  B,  1. 

V.    Definition,  Nature,  Elements  and  Classification  of  Offenses  and 

Defenses. 

A.     Definition   and   Nature   of    "Crime,"    "Offense,"    etc.— The   word 

"crime,"  in  its  more  extended  sense,  comprehends  every  violation  of  public 
law ;  in  a  limited  sense,  it  embraces  offenses  of  a  serious  or  atrocious  charac- 
ter.49 


47.  Adoption  of  law  of  state  for  place 
within  exclusive  jurisdiction  of  United 
States.— United  States  v.  Pridgeon,  153  U. 
S.  48.  38  L.  Ed.  631. 

The  third  section  of  the  act  of  congress, 
entitled  "an  act  more  effectually  to  pro- 
vide for  the  punishment  of  certain  crimes 
against  the  United  States,  and  for  other 
purposes,"  passed  March  3d,  1825,  is  to  be 
limited  to  the  laws  of  the  several  states 
in  force  at  the  time  of  its  enactment. 
United  States  v.  Paul,  6  Pet.  141,  8  L.  Ed. 
348. 

The  prisoner  was  arrested  on  a  charge 
of  breaking,  with  an  intention  to  steal, 
into  a  store,  situated  at  West  Point,  in 
the  state  of  New  York,  and  within  the 
sole  and  exclusive  jurisdiction  of  the 
United  States.  The  store  was  not  in  any 
way  identified  with  a  dwelling;  and  the 
offense,  therefore,  was  not  a  burglary  at 
common  law,  nor  by  the  laws  of  New 
York  as  existing  in  1825;  but  was  created 
a  burglary  in  the  third  degree,  by  the  Re- 
vised Statutes  of  New  York,  going  into 
operation  in  1829.  The  indictment  should 
be  quashed.  United  States  v.  Paul,  6  Pet. 
141,  142,  8  L.  Ed.  348. 

48.  Adoption  of  criminal  code  of  state 
for  territory. — United  States  v.  Pridgeon, 
153   U.   S.   48,  38   L.   Ed.   631. 

The  effect  of  §  11  of  the  act  of  con- 
gress of  May  2,  1890,  was  to  adopt  the 
laws  of  Nebraska  as  a  territorial  code  for 
the  territory  of  Oklahoma.  United  States 
V.  Pridgeon,  153  U.  S.  48,  52,  38  L.  Ed. 
631 

Congress  had  power  to  adopt  the  crim- 
inal code  of  Nebraska  so  as  to  make  horse 
stealing  a  crime  against  the  United  States 
in  the  Oklahoma  Territory.  United  States 
V.   Pridgeon,  153  U.  S.  48,"  38   L.  Ed.  631. 

ETorse  stealing  on  November  12,  1890, 
in  the  Tndian  country,  within  the  bound- 
aries of  Oklahoma  Territory,  as  defined 
by  the  act  of  i  s  passed  May  2.  1890, 

was  not  a  crime  against  the  United  States, 


and  punishable  under  the  act  of  congress 
passed  February  15,  1888,  denouncing 
horse  stealing  in  the  Indian  Territory. 
United  States  v.  Pridgeon,  153  U.  S.  48,  38 
L.  Ed.  631. 

"The  act  of  February  15,  1888,  was  not 
in  force  in  the  Territory  of  Oklahoma  on 
November  4  and  12,  1890,  but  had  been 
superseded  by  the  provisions  of  §  11  of 
the  act  of  May  2,  1890,  adopting  the  crim- 
inal code  of  Nebraska  as  a  provisional 
code  for  the  territory."  United  States  v. 
Pridgeon,  153  U.   S.  48,  38  L.  Ed.  631. 

49.  "Crime."— Callan  v.  Wilson,  127  U. 
S.  540,  549,  32  L.  Ed.  223.  See  the  title 
JURY. 

In  Blackstone's  Commentaries,  vol.  4,  p. 
5,  is  given  a  definition  of  the  word 
"crimes:"  "A  crime,  or  misdemeanor,  is 
an  act  committed,  or  omitted,  in  violation 
of  a  public  law  either  forbidding  or  com- 
manding it.  This  general  definition  com- 
prehends both  crimes  and  misdemeanors; 
which,  properly  speaking,  are  mere 
synonymous  terms;  though  in  common 
usage  the  word  'crimes'  is  made  to  denote 
such  offenses  as  are  of  a  deeper  and  more 
atrocious  dye;  while  smaller  faults  and 
omissions  of  less  consequence  are  com- 
prised under  the  gentler  name  of  'misde- 
meanors' only."  Schick  v.  United  States, 
195  U.  S.  65,  69,  70,  49  L.  Ed.  99.  See 
post.  "Prohibition  by  Law  Essential," 
V,  R.  1. 

"The  word  'crime'  of  itself  includes 
every  offense,  from  the  highest  to  the 
lowest  in  the  grade  of  offenses,  and  in- 
cludes -what  are  called  'misdemeanors,'  as 
well  as  treason  and  felony."  Kentucky  v. 
Dennison,  24   How.  (ifi,  98.  16  L.  Ed.  717. 

The  words  "treason,  felony,  or  other 
crime,"  in  the  second  clause  of  the  second 
section  of  the  fourth  article  of  the  con- 
stitution of  the  United  States,  include 
every  offense  forbidden  and  made  punish- 
able by  the  laws  of  the  state  where  the 
offense     is     committed,     including     misde- 
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Offense. — Whatever  amounts  to  a  public  wrong  is  an  offense  and  may  be 
made  the  subject  of  an  indictment.50 

B.  Elements  of  Offenses — 1.  Prohibition  by  Law  Essential. — It  is  a 
principle  of  criminal  law  that  an  offense  which  may  be  the  subject  of  criminal 
procedure  is  an  act  committed  or  omitted  in  violation  of  a  public  law,  either  for- 
bidding or  commanding  it.51 

Existence  of  Statutory  Authority.— It  is  necessary  that  a  sufficient  statu- 
tory authority  should  exist  for  declaring  any  act  or  omission  a  criminal  offense 
against  the  United  States.52 

Violation    of   Regulation    of    Department    of   Government. An    act   or 

omission  cannot  be  declared  a  criminal  offense  by  regulations  prescribed  by  the 
president  and  by  the  heads  of  the  departments  of  the  government,  unless  a  stat- 
ute distinctly  makes  a  noncompliance  with  such  regulation  an  offense. V; 

Ex  Post  Facto  Laws. — See  the  title  Constitutional  Law,  vol.  4,  p.  1. 


meanors.  Kentucky  v.  Dennison,  24  How. 
66,  16  L.  Ed.  717;  Ex  parte  Reggel,  114 
U.  S.  642,  649,  29  L.  Ed.  250,  reaffirmed  in 
Dodge  V.  Ellis,  195  U.  S.  626,  49  L.  Ed. 
350.     See  the  title  EXTRADITION. 

The  statute  requiring  the  surrender  of 
a  fugative  from  justice,  found  in  one  of 
the  territories,  to  the  state  in  which  he 
stands  charged  with  treason,  felony,  or 
other  crime,  embraces  every  offense 
known  to  the  laws  of  the  demanding  state, 
including  misdemeanors.  Ex  parte  Reg- 
gel.  114  U.  S.  642,  29  L.  Ed.  250,  reaffirmed 
in  Dodge  v.  Ellis,  195  U.  S.  626,  49  L.  Ed. 
350. 

Violation  of  municipal  by-laws  proper. 
—See  the  titles  JURY;  MUNICIPAL 
CORPORATIONS. 

50.  Offenses. — Respublica  v.  Teischer,  1 
Dall.  335,  336,  1  L.  Ed.  163;  Respublica  v. 
Powell,  1  Dall.  47,  1  L.  Ed.  31. 

An  offense,  in  its  legal  signification, 
means  the  transgression  of  a  law.  Moore 
V.  Illinois,  14  How.  13,  19,  14  L.  Ed.  306; 
Grafton  v.  United  States,  206  U.  S.  333, 
353,  51  L.  Ed.  1084;  Coleman  v.  Tennessee, 
97  U.  S.  509,  537,  24  L.  Ed.  1118,  Clifford, 
J.,   dissenting. 

It  would  seem  that  the  principle  is,  that 
every  act  of  a  public  evil  example,  and 
against  good  morals,  is  an  offense  indict- 
able by  the  common  law.  Respublica  v. 
Teischer,  1  Dall.  335,  336,  1  L.  Ed.  163. 
See.  also,  the  title  MALICIOUS  MIS- 
CHIEF. 

51.  Prohibition  by  law  essential. — 
United  States  v.  Eaton,  144  U.  S.  677,  687, 
688,36  L.Ed.  591;  Schick  v.  United  States, 
195  U.  S.  65,  69,  49  L.  Ed.  99.  See  ante, 
"Designating  and  Defining  Offenses,'  IV, 
B,  3,  a;  "Definition  and  Nature  of  'Crime,' 
'Offense.'   etc.,"   V.   A. 

52.  Existence  of  statutory  authority. — 
United  States  v.  Eaton,  144  U.  S.  077,  688, 
36  L.  Ed.  591;  Caha  v.  United  States,  152 
U.  S.  211,  219,  38  L.  Ed.  415. 

53.  Violation  of  regulation  of  depart- 
ment—United States  v.  Eaton.  144  U.  S. 
677,  687,  36  L.  Ed.  591.  Sec,  also,  Morrill 
v.  Jones,  106  U.  S.  466,  467,  27  L.  Ed. 
267. 

In  the  case  of  United  States  v.  Eaton, 
144  U.  S.  677.  fi88.  36  L.  Ed.  591,  "the 
wrong  was  in  the  violation  of  a  duty  im- 


posed only  by  a  regulation  of  the  treasury 
department.      There    was    an    act    entitled 
'An   act   defining   butter;    also   imposing  a 
tax  upon  and  regulating  the  manufacture, 
sale,  importation,  and  exportation  of  oleo- 
margarine,'   which    contained    several    sec- 
tions   forbidding   particular    acts,    and   im- 
posing    penalties     for     violation     thereof. 
And  in  addition  there  was  a  general  pro- 
vision in  §  18  that  'if  a  party  shall  know- 
ingly,   or    willfully,    omit,    neglect,    or    re- 
fuse to  do,  or  cause  to  be  done,  any  of  the 
things  required  by  law  in  the  carrying  on 
or  conducting  of  his  business,  or  shall  do 
anything  by  this  act  prohibited,  *    *    *    he 
shall  pay  a   penalty,'   etc.     There   was   au- 
thority  given  to  the   commissioner   of  in- 
ternal revenue  to  make  all  needful  regula- 
tions for  carrying  into  effect  the  act.     In 
pursuance   of   that   authority   the   commis- 
sioner required  the  keeping  of  a   book   in 
a    certain     form,    and    the    making    of    a 
monthly    return — matters    which    were    in 
no  way  referred  to  in  the  various  sections 
of  the  statute  prescribing  the  duties  rest- 
ing  upon    the    manufacturer    or    dealer    in 
oleomargarine,    although    subsequently    to 
this    statute,   and   subsequently   to    the   of- 
fense   complained    of,    and  on   October   1, 
1890,   congress   passed   an   act,   by   §   41   of 
which  wholesale  dealers  in  oleomargarine 
were    required    to    keep    such    books    and 
render  such  returns  in  relation  thereto  as 
the     commissioner     of     internal     revenue 
should  require.     It  was  held  by  this  court 
that  the  regulation  prescribed  by  the  com- 
missioner  of   internal   revenue,  under   that 
general  grant  of  authority,   was   not    suffi- 
cient to  subject  one  violating  it  to  punish- 
ment   under    §    18.      It    was    said    by    Mr. 
Justice  Blatchford,  soeaking  for  the  court: 
'It  is  necessary  that  a   sufficient   statutory 
authority   should    exist    for    declaring   any 
act    or    omission    a    criminal    offense;    and 
we    do    not    think    that    the    statutory    au- 
thority   in    the    present    case    is    sufficient. 
If  congress  intended  to  make  it  an  offense 
for_ wholesale  dealers  in  oleomargarine  to 
omit  to  keep  books  and  render  returns  as 
required    by    regulations    to    be    made    by 
the   commissioner   of   internal    revenue,   it 
would    have    been    done    so    distinctly,    in 
connection    with    an    enactment     such    as 
that  above  recited,  made  in  §  41  of  the  act 
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Whatever  is  done  in  fraud  of  a  law,  is  done  in  violation  of  it.54 

2.  Coexistence  of   Act   and   Intent.— See   post.   "Intent,"   V,   B,  4. 

3.  Liv.ai.  Capacity — a.  In  General. — Legal  capacity  to  commit  the  offense 
charged  is  an  essential  element  of  crime."'"' 

b.  Insanity,  Idiocy,  etc—See  the  title  Insanity. 

c.  Drunkenness.— See  the  title  DRUNKENNESS. 

d.  Infants. The  rule  of  the  common  law  was  that  one  under  the  age  of 

seven  years  could  not  be  guilty  of  felony  or  punished  for  any  capital  offense, 
for  within  that  age  the  infant  was  conclusively  presumed  to  be  incapable  of  com- 
mitting the  crime;  and  that  while  between  the  ages  of  seven  and  fourteen  the 
same  presumption  obtained,  it  was  only  prima  facie  and  rebuttable.  The  maxim 
— malice  supplies  the  want  of  maturity  of  years — was  then  applied  and.  upon 
satisfactorv  evidence  of  capacity,  the  child  within  these  ages  might  be  punished; 
but  no  presumption  existed  in   favor  of  the  accused  when  above  fourteen.56 

By   statute,    the   age   of   irresponsibility   has   been   changed   in   many   of   the 

states.57 

e.  Corporations. — In  certain  cases  a  corporation  may  be  indicted  for  mis- 
feasance or  nonfeasance  touching  duties  imposed  upon  it  in  which  the  public  are 
interested.    Its  offenses  may  be  such  as  will  forfeit  its  existence.58 

4.  Intent. — A  criminal  intent  is  generally  an  element  of  crime.59  In  many 
cases  the  intention  with  which  an  act  is  done,  is  the  material  point  on  which  the 
legality  or  criminality  of  the  act  must  turn.60 


of  October  1,  1890.  'Regulations  pre- 
scribed by  the  president  and  by  the  heads 
of  departments,  under  authority  granted 
by  congress,  may  be  regulations  pre- 
scribed by  law,  so  as  lawfully  to  support 
acts  done  under  them  and  in  accordance 
with  them,  and  may  thus  have,  in  a  proper 
sense,  the  force  of  law;  but  it  does  not 
follow  that  a  thing  required  by  them  is  a 
thing  so  required  by  law  as  to  make  the 
neglect  to  do  the  thing  a  criminal  offense 
in  a  citizen,  where  a  statute  does  not  dis- 
tinctly make  the  neglect  in  question  a 
criminal  offense.'  '  Caha  v.  United  States, 
152  U.  S.  211,  219,  220,  38  L.  Ed.  415.  See, 
also,  the  title  FOOD. 

Regulation  providing  opportunity  for 
the  crime. — But  where  a  place  and  an 
occasion,  and  an  opportunity  were  provided 
by  the  regulations  of  a  department  at 
which  the  defendant  committed  the  crime 
charged,  as  for  instance  perjury  in  viola- 
tion of  §  5392,  Rev.  Stat.,  he  is  not 
charged  with  the  violation  of  any  regula- 
tion made  by  the  department  but  with  a 
crime  defined  and  denounced  by  the  stat- 
ute. Caha  v.  United  States.  152  U.  S.  211, 
Ed.  415;  United  States  v.  Bailey, 
9  Pet.  238,  9  L.  Ed.  113.  See  the  title 
PERJURY. 

54.  Act  in  fraud  of  a  law. — Lee  v.  Lee, 
8  Pet.  44,  50,  8  L.  Ed.  860;  The  William 
King,  2  Wheat.  148,  4  L.  Ed.  206;  United 
States  Bank  v.  Owens,  2  Pet.  527,  7  L. 
Ed.  508.  See  the  title  EMBARGO  AND 
N(  ININTERCOURSE   LAWS. 

55.  Legal     capacity. — Allen    v.     United 

L50   I'.  S.  551,  37  L.  Ed.  1179. 

56.  Infants — At  common  law. — Allen  v. 
United  States,  150  U.  S.  551,  558,  :;;  L.  Ed. 
1179.  See  post,  "Legal  Capacity,"  VIM, 
P,  v.  e,  (4).  See,  also,  the  titles  IN- 
FANTS; RAPE. 


57.  Bv  statute.— Allen  v.  United  States, 
150  U.  S.  551,  558,  37  L.  Ed.  1179. 

Thus,  in  Arkansas,  it  is  provided  that 
'  'An  infant  under  twelve  years  of  age 
shall  not  be  found  guilty  of  any  crime  or 
misdemeanor,'  Ark.  Stat.  Dig.  1884,  425, 
ch.  45,  §  1498,  it  being  held,  however,  that 
the  common-law  presumption  that  a  per- 
son between  the  ages  of  twelve  and  four- 
teen is  incapable  of  discerning  good  from 
evil,  until  the  contrary  is  affirmatively 
shown,  still  prevails.  Dove  v.  State,  37 
Ark.  261."  Allen  v.  United  States,  150 
U.  S.  551,  37  L.  Ed.  1179. 

Where  a  murder  had  been  committed 
by  one  over  fourteen  years  of  age  it  is 
error  for  the  court  to  charge  the  jury, 
when  the  law  of  the  state  provides  that 
one  under  twelve  years  shall  not  be  found 
guilty  of  murder  and  where  the  presump- 
tion of  innocence  prevails  up  to  fourteen 
years,  that  the  age  of  accountability  be- 
gins at  eleven;  even  though  the  accused 
admits  that  he  was  more  than  fourteen 
when  the  crime  was  committed.  Allen  v. 
United  States,  150  U.  S.  551,  558,  37  L. 
Ed.    1179. 

58.  Corporations. — National  Bank  v. 
Graham,  100  U.  S.  699,  702,  25  L.  Ed.  750; 
Philadelphia,  etc.,  R.  Co.  v.  Quigley,  21 
How.  202.  209,  16  L.  Ed.  73.  See  the 
titles  CORPORATIONS,  vol.  4,  p.  621; 
INTERSTATE  AND  FOREIGN  COM- 
MERCE;  MONOPOLIES  AND  COR- 
PORATE TRUSTS;  RESTRAINT  OF 
TRADE. 

59.  Intent. — Reynolds  v.  United  States, 
98  U.  S.  145.  166,  167,  25  L.  Ed.  244.  See 
ante,  "Coexistence  of  Act  and  Intent," 
V,  B,  2. 

60.  United  States  v.  Quincy,  6  Pet.  445, 
466,   8   L.   Ed.   458. 

Under  a  law  which  enacts  that  anv  Der- 
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Felonious  Intent. — In  all  cases  of  felony  at  common  law,  and  some,  also, 
by  statute,  the  felonious  intent  is  deemed  an  essential  ingredient  in  constituting 
the  offense.61 

Coexistence  of  Act  and  Intent. — A  crime  is  made  up  of  acts  and  intent.'12 
The  criminal  intent  essential  to  the  commission  of  a  public  offense  must  exist 
when  the  act  complained  of  is  done;  it  cannot  be  imputed  to  a  party  from  a  sub- 
sequent independent  transaction.  There  are  cases,  it  is  true,  where  a  series  of 
acts  are  necessary  to  constitute  an  offense,  one  act  being  auxiliary  to  another  in 
carrying  out  the   criminal   design.63 

Intent  to  Make  Reparation  in  the  Future. — The  question  of  the  intent  is 
to  be  determined  by  the  facts  and  circumstances  and  the  surroundings  at  the 
time  of  the  transaction,  without  reference  to  an  intent  to  make  reparation  in  the 
future.64 

Presumption  of  Intent. — The  law  presumes  that  a  person  intends  the  nat- 
ural and  probable  consequences  of  acts  intentionally  done,  and  that  an  unlawful 
act  implies  an  unlawful  intent.65    If  the  act  in  question  is  a  natural  and  probable 


son  who  shall  issue  any  instrument,  etc., 
"with  intent  to  evade  the  provisions  of 
this  act,  shall  forfeit  and  pay,"  etc.,  an 
intent  to  evade  is  of  the  essence  of  the 
offense,  and  no  judgment  can  be  entered 
on  a  special  verdict  which,  finding  other 
things,  does  not  find  such  intent.  United 
States  v.  Buzzo,  18  Wall.  125,  21  L.  Ed. 
812.     See  the  title  VERDICT. 

61.  Felonious  intent. — United  States  v. 
Staats,  8  How.  41,  44,  12  L.  Ed.  979. 

If  the  term  "felony"  is  used,  in  the 
sense  of  the  law,  to  denote  the  actual 
crime  itself,  the  felonious  intent  becomes 
an  essential  ingredient  to  constitute  :t. 
The  term  signifying  the  crime  committed, 
and  not  the  degree  of  punishment,  the 
felonious  intent  is  of  the  essence  of  the 
offense;  as  much  so  as  the  intent  to  maim, 
or  disfigure,  in  the  case  of  mayhem,  or  to 
defraud,  in  the  case  of  forgery,  are  es- 
sential ingredients  in  constituting  these 
several  offenses.  But,  in  cases  where  this 
felonious  intent  constitutes  no  part  of  the 
crime,  that  being  complete,  under  the 
statute,  without  it,  and  depending  upon 
another  and  different  criminal  intent,  the 
rule  can  have  no  application  in  reason, 
however  it  may  be  upon  authority.  United 
States  v.  Staats,  8  How.  41,  44,  12  L. 
Ed.  979.  See  the  title  INDICTMENTS, 
INFORMATION.  PRESENTMENTS 
AND   COMPLAINTS. 

62.  Coexistence  of  act  and  intent. — 
United  States  v.  Hess,  124  U.  S.  483,  487, 
31  L.  Ed.  516;  United  States  v.  Simmons, 
96  U.  S.  360,  365,  24  L.  Ed.  819;  United 
States  v.  Gooding,  12  Wheat.  460,  6  L. 
Ed.  693;  The  Emily  and  The  Caroline,  9 
Wheat.  381,  6  L.  Ed.  116.  See  post, 
"Guilty  Knowledge  or  Scienter,"  V,  P..  5. 

To  make  a  complete  crime  cognizable 
by  human  laws,  there  must  be  both  a  will 
.'ind  an  act;  and  as  a  vicious  will  without 
a  vicious  act  is  no  civil  crime,  so,  on  the 
other  hand,  an  unwarrantable  act  without 
a  vicious  will  is  no  crime  at  all.  So  that 
to  constitute  a  crime  against  human  laws, 
there  must  be,  first,  a  vicious  will;  and, 
secondly,  an  unlawful  act  consequent  upon 


such  vicious  will.     Davis  v.  United  States, 
160  U.   S.   469,  484,   40  L.    Ed.   499. 

It  is  not  competent  for  congress  to 
punish  a  mere  intent,  however  fraudulent, 
unaccompanied  bv  an  unlawful  act. 
United  States  v.  Simmons,  96  U.  S.  360, 
364,  24  L.  Ed.  819;  United  States  v.  Good- 
ing, 12  Wheat.  460,  6  L.  Ed.  693;  The 
Emily  and  The  Caroline,  9  Wheat.  381,  6 
L.  Ed.  116. 

63.  United  States  v.  Fox,  95  U  S.  670, 
671,  24   L.  Ed.   538. 

"An  act  which  is  not  an  offense  at  the 
time  it  is  committed  cannot  become  such 
by  any  subsequent  independent  act  of  the 
party  with  which  it  has  no  connection." 
United  States  v.  Fox,  95  U  S.  670,  671,  24 
L.  Ed.  538. 

"Accordingly,  that  part  of  §  5132,  Rev. 
Stat.,  which  declares  that  every  person 
respecting  whom  proceedings  in  bank- 
ruptcy are  commenced,  either  upon  his 
own  petition  or  that  of  a  creditor,  who, 
within  three  months  before  their  com- 
mencement, obtains  goods  upon  false  pre- 
tenses with  intent  to  defraud,  shall  be 
punished  by  imprisonment,  is  inoperative 
to  render  the  act  an  offense,  because  its 
criminal  character  is  to  be  determined  by 
subsequent  proceedings,  which,  at  the 
time  the  goods  were  so  obtained,  may  not 
have  been  in  his  contemplation,  and  may 
be  instituted,  against  his  will,  by  another." 
United  States  v.  Fox,  95  U  S.  670,  24  L. 
Ed.   538. 

64.  Intent  to  make  reparation  in  the 
future. — Agnew  v.  United  States,  165  U, 
S.   36,   57,   41    L.   Ed.   624. 

Tim-,  if  a  person  commits  an  offense 
with  the  intent  of  temporarily  injuring  or 
defrauding  another  party  or  institution 
although  it  may  be  his  intent  at  the  time 
to  finally  recompense  or  prevent  any  in- 
jury resulting  from  such  act,  he  is  not 
proteeted  from  criminal  liability  by  such 
intenl  to  finally  correel  the  temporary 
wrong  deed.  Agnew  .-.  United  Statrs.  n;:, 
V.   S.  36,  57,    M    1..    Ed.  624 

65.  Presumption  of  intent. — Agnew  v. 
United   State-,    L65   V.  S.  36,  .mi.    11    L.   Ed. 
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consequence  of  an  intended  wrongful  act,  then  the  unintended  wrong  may  de- 
rive its  character  from  the  wrong  that  was  intended;  but  if  the  unintended  wrong 
was  not  a  natural  and  probable  consequence  of  the  intended  wrongful  act,  then 
this  artificial  character  cannot  be  ascribed  to  it  as  a  basis  of  guilty  intent.  The 
element  is  wanting  through  which  such  quality  might  be  imparted.1'0 

Where  the  specific  intent  to  violate  the  statute  must  exist  to  justify  a 
conviction,  the  doctrine  that  there  may  be  a  transfer  of  intent  in  regard  to  crimes 
flowing  from  general  malevolence  has  no  applicability.07 

Acts  Criminal  in  Character  without  a  Criminal  Intent. — There  are  many 
instances  when  an  act  may  be  criminal  in  its  character  without  there  being  a 
crminal  intent.68 


624;  Allen  v.  United  States,  164  U.  S.  492. 
496  41  L.  Ed  52S;  Hanauer  V.  Doane,  12 
Wall.  342,  347,   20  L.   Ed.  439. 

Every  man  is  presumed  to  intend  the 
necessa'ry  and  legitimate  consequences  of 
what  he  knowingly  does.  Reynolds  v. 
United  States,  98  U.  S.  145,  167,  25  L.  Ed. 
244;  Agnew  v.  United  States,  165  U.  S.  36, 
52.    41    L.    Ed.    624. 

"Wrongful  acts  knowingly  or  inten- 
tionally committed  can  neither  be  justi- 
fied nor  excused  on  the  ground  of  inno- 
cent intent.  The  color  of  the  act  deter- 
mines the  complexion  of  the  intent.  The 
intent  to  injure  or  defraud  is  presumed 
when  the  unlawful  act,  which  results  in 
loss  or  injury,  is  proved  to  have  been 
knowingly  committed.  It  is  a  well-settled 
rule,  which  the  law  applies  in  both  crim- 
inal and  civil  cases,  that  the  intent  is 
presumed  and  inferred  from  the  result  of 
the  action."  Agnew  v.  United  States,  165 
U.   S.  36,  52,  41  L.  Ed.  624. 

It  is  not  error  to  charge  that  every  man 
is  presumed  to  intend  the  natural  and 
probable  consequences  of  his  own  act. 
Allen  v.  United  States,  164  U.  S.  492,  496, 
41    L,   Ed.   528. 

Where  the  accused  knowingly  does  an 
act  forbidden  by  law  he  is  presumed  to 
have  intended  to  break  the  law.  And  the 
breaking  of  the  law  is  the  crime.  Reyn- 
olds v.  United  States,  98  U  S.  145,  167,  25 
L.    Ed.   244. 

66.  IVttibone  v.  United  States,  148  U. 
S.    197,    207,    37    L.    Ed.    419. 

There  may  be  a  transfer  of  intent  in 
regard  to  crimes  flowing  from  general 
malevolence,  where  the  act  in  question  is 
a  material  and  probable  consequence  of 
an  intended  wrongful  act,  but  not  where 
the  act  is  not  a  natural  or  probable  conse- 
nce  of  the  wrongful  act.  Pettibone  v. 
United  States,  148  U.  S.  197,  207,  37  L. 
Ed.    419. 

"In  re  Coy.  127  U.  S.  731.  32  L.  Ed.  27  1. 
illustrate-      this     distinction.      There      the 

ts  of  congress  and  the  statutes  of  In- 
diana made  it  a  criminal  offense  for  an 
inspector  of  elections  or  other  election  of- 
ficer to  whom  was  committed  the  safe- 
ping  and  delivery  to  the  board  of  can- 
of  the  poll  books,  tally  sheets  and 
certificates  of  the  vote-,  to  fail  to  perform 
this  duty  of  safekeeping  and  delivery;  and 
it  was  held  that  in  an  indictment  in  a 
United    States   court    for   a   conspiracy   to 


induce  those  officers  to  omit  such  duty,  in 
order  that  the  documents  mentioned 
might  come  to  the  hands  of  improper  per- 
sons, who  tampered  with  and  falsified  the 
returns  at  an  election  which  included  a 
member  of  congress,  it  was  not  necessary 
to  allege  or  prove  that  it  was  the  inten- 
tion of  the  conspirators  to  affect  the  elec- 
tion of  the  member  of  congress  who  was 
voted  for  at  that  place,  the  returns  of 
which  were  in  the  same  poll  books,  tally 
sheets  and  certificates  with  those  for  state 
officers,  and  that  the  danger  which  might 
arise  from  the  exposure  of  the  papers  to 
the  chance  of  falsification  or  other  tamper- 
ing was  not  removed  because  the  purpose 
of  the  conspirators  was  to  violate  the  re-- 
turns  as  to  state  officers  and  not  the  re- 
turns as  to  the  member  of  congress.  The 
general  evil  intent  in  tampering  with  the 
poll  lists,  tally  sheets  and  certificates  was 
included  in  the  charge,  and  it  was  held  that 
it  was  not  necessary  to  show  that  that 
intent  was  specifically  aimed  at  the  re- 
turns of  the  vote  for  congressman.  This 
was  supported  by  the  analogy  of  the  ex- 
ample that  where  a  man  is  charged  with 
a  homicide  committed  by  maliciously 
shooting  into  a  crowd  for  the  purpose  of 
killing  some  person  against  whom  he  bore 
malice  and  with  no  intent  to  injure  or 
kill  the  individual  who  was  actually  struck 
by  the  shot,  he  cannot  be  held  excused 
because  he  did  not  intend  to  kill  that 
particular  person  and  had  no  malice 
against  him.  There  the  result  naturally 
followed  from  the  act  done,  and  it  must 
be  presumed  to  have  been  in  the  contem- 
plation of  the  party.  And  so,  as  the  per- 
son accused  in  Coy's  case  desired  and 
intended  to  interfere  with  the  election  re- 
turns, and  purposed  to  falsify  them,  the 
felonious  intent  which  exposed  and  sub- 
jected the  evidences  concerning  the  votes 
for  congressman  to  the  opportunity  for 
their  falsification  or  to  the  danger  of  such 
changes  or  forgeries  as  might  effect  that 
election,  dispensed  with  the  necessity  of 
an  averment  or  proof  that  there  was  a 
specific  intent  or  design  to  influence  the 
congressional  election."  Pettibone  v. 
United  States,  148  U.  S.  197,  208,  209.  37 
L.   Ed.   419. 

67.  Specific  intent  to  violate  statute — 
Pettibone  v.  United  States,  148  U.  S.  197, 
207,  37  L.  Ed.  419. 

68.  Acts   criminal  in  character   without 
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Where  an  act  is  prohibited  and  punished  by  statute  without  regard  to 
the  intent  of  the  doer,  the  existence  of  a  criminal  intent  is  not  an  essential  ele- 
ment of  the  offense  and  the  doing  of  the  act  is  criminal  although  the  intention 
may  have  been  innocent.09 

5.  Guilty  Knowledge  or  Scienter. — In  some  crimes  the  scienter  is  neces- 
sary. This  is  so  whenever  knowledge  is  an  essential  ingredient  of  the  offense, 
and  not  implied  in  the  statement  of  the  act  itself.70 

Where  every  act  necessary  to  constitute  the  crime  is  knowingly  done, 
the  crime  is  knowingly  committed.71 

Doing  or  omitting  to  do  a  thing  knowingly  and  willfully  implies  not  only 
a  knowledge  of  the  thing,  but  a  determination  with  a  bad  intent  to  do  it  or  to 
omit  doing  it.72 

The  words,  "unlawfully,  willfully,  and  knowingly,"  in  their  ordinary  ac- 
ceptation, when  applied  to  an  act  or  thing  done,  import  knowledge  of  the  act  or 
thing  so  done,  as  well  as  an  evil  intent  or  bad  purpose  in  doing  such  thing.73 

Parties  are  presumed  to  be  acquainted  with  the  utensils  and  ma- 
chinery used  in  their  business,  and  of  course  with  their  character  and  capac- 
ities. But  the  law  at  the  same  time  is  not  so  unreasonable  as  to  attach  culpa- 
bility, and   consequently   to   impose  punishment,   where  there  is  no  intention  to 


a   criminal  intent. — In   re   Coy,    127   U.   S. 
731,    32    L.    Ed.    274. 

"Gross  carelessness,  by  which  a  person 
may  be  injured  or  killed,  while  it  may 
reduce  the  offense  from  murder  to  man- 
slaughter, or  modify  the  penalty,  does  not 
wholly  relieve  the  person  guilty  of  it  from 
criminal  responsibility.  Governments,  both 
national  and  state,  and  even  municipal, 
make  laws  for  protection  against  articles, 
such  as  powder  or  glycerine,  from  acci- 
dents resulting  from  negligence,  where  no 
intention  exists  to  cause  an  injury.  If 
persons  violate  these  laws  they  become 
liable  to  the  penalty  prescribed,  because 
the  necessity  for  strict  care  and  caution  in 
regard  to  such  dangerous  substances  re- 
quires that  carelessness  in  regard  thereto, 
from  which  damage  might  result,  should 
be  punished,  notwithstanding  there  may 
be  an  absence  of  any  criminal  or  felonious 
intent."  In  re  Coy,  127  U.  S.  731,  754,  32 
L.   Ed.  274. 

Crimes  against  the  ballot  within  the 
meaning  of  the  federal  election  laws  are 
of  this  character.  In  re  Coy,  127  U.  S. 
731.  7.55.  32  L.  Ed.  274.  See  the  title 
ELECTIONS. 

69.  Where  an  act  is  prohibited  and 
punished  by  statute. — In  re  Coy,  127  U.  S. 
731,  32  L.  Ed.  274;  Pettibone  v.  United 
States,  148  U.  S.  197,  37  L.  Ed.  419;  Felton 
V.  United  States,  96  U.  S.  699.  24  L.  Ed. 
875;  United  States  v.  Riddle.  5  Cranch  311, 
3  L.  Ed.  110;  The  Brig  Struggle  v.  United 
States,  9  Cranch  71.  3  L.  Ed.  660. 

All  punitive  legislation  contemplates 
some  relation  between  guilt  and  punish- 
ment. To  inflict  the  latter  where  the 
former  does  not  exist  would  shock  the 
sense  of  justice  of  everyone.  Felton  v. 
United  States,  96  U.  S.  699,  702,  24  L.  Ed. 
875. 

70.  Guilty  knowledge  or  scienter. — Pet- 
tibone v.  United  States,  148  U.  S.  197,  205, 


37  L.  Ed.  419.  See,  also,  Felton  v.  United 
States,  96   U.   S.   699,  24  L.   Ed.   875. 

In  matters  of  contempt. — See  the  title 
CONTEMPT,  vol.  4,  p.  531. 

Offenses  as  to  the  mails. — See  the  title 
POSTAL  LAWS. 

Violations  of  neutrality  laws — See  the 
title  NEUTRALITY. 

Violations  of  internal  revenue  laws. — 
See  the  title  REVENUE  LAWS. 

71.  When  crime  knowingly  done. — 
Reynolds  V.  United  States,  98  U.  S.  145, 
167,   25    L.    Ed.    244. 

72.  Knowingly  and  willfully.— Felton  v. 
United  States,  96  U.  S.  699,  702,  24  L.  Ed. 
875;  Potter  v.  United  States,  155  U  S. 
438,  446,  39  L.  Ed.  214.  See,  also,  United 
States  V.  Kirbv.  7  Wall.  482,  485,  19  L.  Ed. 
278. 

"Willful"  or  "willfully."— The  signifi- 
cance of  the  word,  "willful"  in  criminal 
statutes  has  been  considered  by  the  su- 
preme court.  In  Felton  v.  United  States 
(96  U.  S.  699,  702,  24  L.  Ed.  875),  it  was 
said:  "The  word  'willfully.'  says  Chief 
Justice  Shaw,  'in  the  ordinary  sense  in 
which  it  is  used  in  statutes,  means  not 
merely  "voluntarilv."  but  with  a  bad  pur- 
pose.' 20  Pick.  (  Mass. )  220.  'It  is  fre- 
quently understood."  says  Bishop,  'as  signi- 
fying an  evil  intent  without  justifiable  ex- 
cuse.' Crim.  Law,  vol.  1,  §  428."  And 
later,  in  the  case  of  Evans  v.  United  States, 
153  U.  S.  584,  594.  38  L.  Ed.  830.  there  was 
this  reference  to  the  words  "willfully  mis- 
applied:" "In  fact,  the  gravamen  of  the 
offense  consists  in  the  evil  design  with 
which  the  misapplication  is  made,  and  a 
count  which  should  omit  the  words  'will- 
fully.' etc.,  and  "with  intent  to  defraud,' 
would  be  clearly  bad."  Potter  v.  United 
Stat.--.  155  U.  S.  438,    146,  :;'.»   I..  Ed.  214. 

73.  "Unlawfully,  willfully  and  know- 
ingly."— Rosen  v.  United  States.  161  I'  S 
29,  33,  40  L.  Ed.  606;  Price  v.  United 
States,  165  U.  S.  311,  313.  41   L.   Ed 
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evade  its  provisions,  and  the  usual  means  to  comply  with  them  are  adopted.74 

6.  Motive. — The  presence  or  absence  of  a  motive  for  the  commission  of  the 
act  is  not  an  element  of  the  offense,  and  no  defense  where  the  act  done  is  in  vio- 
lation of  law.7"'  An  act  lawful  in  itself  cannot  be  made  criminal  by  imputing 
wrong  motives  to  the  conduct  of  the  party.  Punishment  is  not  inflicted  for  the 
motives  for  which  lawful  acts  are  done.70 

7.  Malice. — Malice  is  an  element  of  some  offenses.77 

The  term  "malice". denotes  a  wicked  intention  of  the  mind;  an  act  done  with 
a  depraved  mind  attendant  with  circumstances  which  indicate  a  willful  disregard 
of  the  rights  or  safety  of  others  indicates  malice.7S 

Malice  aforethought  is  such  wicked  intention  of  the  mind  previously  enter- 
tained.79 

8.  Want  of  Consent  as  Element. — See  the  titles  Embezzlement;  Lar- 
ceny: Postal  Laws;  Rape. 

9.  Willfulness. — See  ante,  "Guilty  Knowledge  or  Scienter,"  V,  B,  5. 

10.  Corpus  Delicti. — The  corpus  delicti  is  the  fact  that  a  crime  was  com- 
mitted.80 

C.  Classification  of  Offenses — 1.  Private  and  Public  Wrongs. — Wrongs, 
according  to  the  familiar  classification  of  Blackstone,  are  divisible  into  two  sorts 
or  species:  private  wrongs  and  public  wrongs.  The  former  are  an  infringement 
or  privation  of  the  private  or  civil  rights  belonging  to  individuals,  considered  as 
individuals;  and  are  thereupon  frequently  termed  civil  injuries;  the  latter  area 
breach  and  violation  of  public  rights  and  duties,  which  affect  the  whole  commu- 


74.  Presumption  that  person  acquainted 
with  utensils  and  machinery  used  in  his 
business. — Felton  v.  United  States,  96  U. 
S.  699.  703.  24  L.  Ed.  875.  See  the  title 
REVENUE  LAWS. 

While  the  presumption  against  the  par- 
ties of  knowledge  of  defects  in  the  uten- 
sils and  machinery  used  in  their  business 
is  great,  and  not  easily  rebutted,  it  is  not 
conclusive:  it  can  be  overcome.  All  that 
the  law  does  require  or  can  require  of 
them,  to  avoid  its  penalties,  is  to  use  in 
good  faith  the  ordinary  means — by  the 
employment  of  skilled  artisans  and  com- 
petent inspectors — to  secure  utensils  and 
machinery  which  will  accomplish  the  end 
desired.  If  defects  should  then  exist,  and 
the  end  sought  be  not  attained,  or  de- 
fects not  then  open  to  observation  should 
subsequently  be  discovered,  the  parties 
cannot  be  charged  with  "knowingly  and 
willfully"  omitting  to  do  what  is  required 
of  them.  Felton  v.  United  States,  96  U.  S. 
699,   703,  24   L.   Ed.   87  5. 

75.  Motive. — Reynolds  v.  United  States, 
U.    S.    145,    25    L.    Ed.    244.      See    post, 

'■Motive/'   VIII.    P,   8,   e,    (3). 

"Crime  is  rarely  logical.  Under  a  gov- 
ernment where  the  laws  are  executed  with 
ordinary  certainty,  all  crime  is  a  blunder, 
well  as  a  wrong.  If  we  should  hold 
that  no  crime  is  to  be  punished  except 
such  as  is  rational,  then  there  would  be 
no  crime  t"  be  punished,  for  no  crime 
can  1>«  found  that  is  rational;  the  motive 
is  never  correlative  to  the  crime,  never 
proportioned  to  it.  Nor  does 
this  apply  solely  to  the  very  poor;  very 
rich  men  have  been  known  to  defraud 
others    even    of    trilles,    to    forge    wills,    to 


kidnap  and  kill  so  that  an  inheritance 
might  be  theirs.  When  a  powerful 
passion  seeks  gratification  it  is  no  exten- 
uation that  the  act  is  illogical,  for  when 
passion  is  once  allowed  to  operate,  rea- 
son loosens  its  restraints."  Pointer  v. 
United  States,  151  U.  S.  396,  415,  38  L. 
Ed.  208.  But  see  De  Haro  v.  United 
States,  5  Wall.  599,  629,  18  L.  Ed.  681,  in 
which  it  is  said:  "A  crime  is  never  com- 
mitted without  an  adequate   motive." 

In  the  difficulty  which  those  engaged  in 
the  administration  of  justice  have  often  to 
feel  and  lament — to  wit,  the  difficulty  of 
fathoming  men's  motives.  The  court  can 
only  rely  on  the  judgment  and  experience 
of  juries.  Patapsco  Ins.  Co.  v.  Coulter,  3 
Pet.   222,  238,  7   L.   Ed.   659. 

The  motive  of  the  accused  in  being 
where  he  was  has  nothing  to  do  with  the 
question  of  his  right  of  self-defense  in 
itself.  Starr  v.  United  States,  153  U.  S. 
614.  624,  38  L.  Ed.  841.  See  the  title 
HOMICIDE. 

76.  Evans  v.  United  States,  153  U.  S. 
584,  601.  38  L.  Ed.  830,  opinion  of  Field, 
J.,   dissenting. 

77.  Malice.— Thiede  v.  Utah.  159  U.  S. 
:.to,  40  L.  Ed.  237.  See  the  title  HOMI- 
CIDE; MAYHEM. 

78.  Thiede  v.  Utah,  159  U.  S.  510,  522, 
40    L.    Ed.   237. 

79.  Malice  aforethought. — Thiede  v. 
Utah,  159  U.  S.  510,  522,  40  L.  Ed.  237. 
See  the  title  HOMICIDE. 

80.  Corpus  delicti. — Isaacs  v.  United 
States,  159  U.  S.  487,  490,  40  L.  Ed.  229. 
See  post,  "Corpus  Delicti,"  VIII,  P,  8, 
e,  (1). 
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nity,  considered  as  a  community;  and  are  distinguished  by  the  harsher  appel- 
lation of  crimes  and  misdemeanors.81 

2.  Felonies  and  Misdemeanors — a.  Felony — (1)  At  Common  Law. — The 
word  "felony"  was  used  at  common  law  to  denote  offenses  which  occasioned  a 
forfeiture  of  the  lands  or  goods  of  the  offender,82  to  which  capital  or  other  pun- 
ishment might  be  superadded  according  to  the  degree  of  guilt.83 

(2)  Under  the  Statutes. — Felony  is  the  conclusion  of  law  from  the  acts  done 
with  the  intent  described;  and  makes  part  of  the  punishment;  as,  in  the  eye  of 
the  common  law,  the  prisoner  thereby  becomes  infamous,  and  disfranchised. 
These  consequences  may  not  follow,  legally  speaking,  in  a  government  where  the 
common  law  does  not  prevail ;  but  the  moral  degradation  attaches  to  the  punish- 
ment actually  inflicted.84 

In  the  Legislation  of  the  United  States. — There  is  no  statutory  definition 
of  felonies  in  the  legislation  of  the  United  States.  The  federal  courts  must, 
therefore,  look  elsewhere  for  the  meaning  of  the  term.85 

By  statute  in  some  of  the  states,  the  word  "felony"  is  defined  to  mean  of- 
fenses for  which  the  offender,  on  conviction,  may  be  punished  by  death  or  im- 
prisonment in  the  state  prison  or  penitentiary ;  but  in  the  absence  of  such  statute 
the  word  is  used  to. designate  such  serious  offenses  as  were  formally  punishable 
by  death,  or  by  forfeiture  of  the  lands  or  goods  of  the  offender.86  In  other 
states,  in  which  no  statutory  classification  is  prescribed,  many  offenses  punishable 
by  imprisonment  in  a  penitentiary  are  in  terms  declared  to  be  felonies.87 

Where  a  principal  offense  is  specifically  defined  a  misdemeanor,  a 
subordinate  offense  cannot  be  held  a  felony  unless  there  be  some  statutory 
definition   or   equally' significant  provision;    where   the   latter   offense   is   subor- 


81.  Classification. — Huntington  v.  At- 
trill,  146  U.  S.  657,  668,  36  L.  Ed.  1123, 
quoting  3   Bl.  Com.  2. 

82.  Felony. — Bannon  v.  United  States, 
156  U.  S.  464.  467.  39  L.  Ed.  494;  Ex  parte 
Wilson,  114  U.  S.  417.  423,  29  L.  Ed.  89; 
Reagan  v.  United  States,  157  U.  S.  301, 
303,  39  L.  Ed.  709.  See,  also,  United  States 
V.  Palmer,  3  Wheat.  610,  4  L.  Ed.  471. 

By  the  common  law  of  England  felony 
was  understood  to  be  any  offense  which 
occasioned  a  total  forfeiture  of  the  of- 
fender's lands,  or  goods,  or  both;  and  no 
crime  was  considered  a  felony  which  did 
not  occasion  such  forfeiture.  Ex  parte 
Wrilson,  114  U.  S.  417.  423,  29  L.  Ed.  89; 
Kurtz  v.  Moffitt,  115  U.  S.  487,  499,  29  L. 
Ed.  458;  United  States  v.  Staats,  8  How. 
41,  44,   12   L.   Ed.   979. 

And  such  a  forfeiture  did  not  follow 
upon  conviction  by  a  court  martial  of  a 
crime  not  punishable  by  the  courts  of 
common  law.  Kurtz  v.  Moffitt,  115  U  S. 
487,  499,  29   L.   Ed.  458. 

"Sir  William  Blackstone  observes  that 
the  term  felony  originally  denoted  the 
penal  consequence  of  the  crime,  namely, 
the  forfeiture  of  the  lands  and  goods;  but 
that,  by  long  use,  it  came,  at  last,  to 
signify  the  actual  crime  committed.  He 
further  remarks,  that  the  idea  of  felony  :s 
so  generally  connected  with  that  of  capital 
punishment,  that  it  is  difficult  to  separate 
them,  and  that  the  interpretation  of  the 
law  conforms  to  that  usage;  and  there- 
fore, if  a  statute  makes  any  new  offon-<- 
felony,  the  law  implies  that  it  shall  be 
punished   with   death,   that   is,  by  hanging 
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as  well  as  by  forfeiture,  unless  the  of- 
fender prays  the  benefit  of  clergy.  (4  Bl. 
Com.,  97  Wend,  ed.)"  United  States  v. 
Staats,  8  How.  41,  44.  12  L.  Ed.  979. 

Treason  is  a  felony. — Kentucky  v.  Den- 
nison.  24  How.  66,  98,  100,  16  L.  Ed.  717. 
See  the  title  TREASON. 

83.  Bannon  v.  United  States,  156  U.  S. 
464.   46S,   39    L.   Ed.   494. 

84.  Under  the  statutes. — United  States  v. 
Staats,   8    How.    41.   45.   12    L.    Ed.   979. 

85.  In  the  legislation  of  the  United 
States.— Reagan  v.  United  States,  157  U. 
S.  301,  303,  39  L.  Ed.  709.  See  ante,  "In 
the  Legislation  of  the  United  States,"  IV, 
A,    2. 

86.  Under  state  statutes. — Bannon  v. 
United  States,  156  U  S.  464,  468,  39  L. 
Ed.  494,  citing  Ex  parte  Wilson,  114  U 
S.  417,  423,  29  L.  Ed.  89;  Reagan  v.  United 
States,  157  U.  S.  301,  302,  39  L.  Ed.  709. 

"In  most  of  the  states  and  territories. 
by  constitution  or  statute,  *  *  *  all 
crimes,  or  at  least  statutory  crimes,  not 
capital,  are  classed  as  felonies  or  as  mis- 
demeanors, accordingly  as  they  are  or  are 
not  punishable  by  imprisonment  in  the 
state  prison  or  penitentiary."  Mackin  v. 
United  States,  117  U  S.  348,  352,  353,  29 
L.  Ed.  909. 

87.  Reagan  v.  United  States,  157  U.  S. 
301,  302,  39  L.  Ed.   709. 

A  statute  may  describe  the  several  acts 
which  make  up  the  offense;  and  then  de- 
clare the  person  to  be  guilty  of  felony. 
punishable  by  fine  and  imprisonment. 
United  States  v.  Staats,  8  How.  41,  45,  12 
L.  Ed.  979. 


66 


CRIMIXAL  LAW. 


dinate  to  the  former,  it  cannot  be  an  offense  of  a  higher  grade.88 

Because  the  punishment  affixed  to  an  offense  is  infamous,  it  does  not 

necessarily  follow  that  the  offense  itself  is  thereby  raised  to  the  grade  of  felony.89 
The  forfeiture  of  the  thing,  in  respect  to  which  an  offense  is  com- 
mitted,   is    not   the   equivalent   of   a   forfeiture   of   the   lands  or  goods   of  the 

offender,  and  equivalent  to  a  statutory  definition.90 

b.   Misdemeanors.— By  the  statutes  in  many  of  the  states,  misdemeanors  include 

all  offenses  punishable  onlv  by  fine  or  imprisonment  in  a  county  jail.91 

The  federal  statutes  in  term  declare  certain  offenses  to  be  misdemeanors.92 
3.    Crimen   Falsi.— The  crimen  falsi  includes  forgery,  perjury,  the  alteration 

of  the  current  coin,  dealing  with  false  weights  and  measures,  etc.93 

D.    Facts  Relieving  from  Criminal  Responsibility  or  Defenses — 1.    In 

General. — The  rule  de  minimis  non  curat  lex  has  no  application  in  criminal 

cases.  'M 

Defendant  Punishable  under  More  than  One  Statute. — It  is  no  defense 
to  an  indictment  under  one  statute  that  a  defendant  might  also  be  punished  under 

another.95 

Commission  of  Other  Offenses. — No  man  shall,  by  crime,  put  off  an  in- 
cident to  his  situation,  which  subjects  him  to  punishment.96 

2.  Solicitation  or  Instigation. — It  is  no  defense  to  a  criminal  prosecution 
that  the  criminal  act  was  done  at  the  solicitation  or  instigation  of  another  person 


88.  Grade  of  subordinate  offense. — 
Reagan  v.  United  States,  157  U.  S.  301, 
304,   39    L.   Ed.   709. 

"If,  for  instance,  the  crime  of  larceny 
was  by  statute  classified  as  a  misdemeanor, 
the  receiving  of  stolen  property  should 
not,  in  the  absence  of  clear  language  in 
the  statute  demanding  it,  be  placed  in  a 
higher  class.  And  so  of  smuggling;  when 
that  which  is  the  principal  offense  is 
specifically  defined  a  misdemeanor,  the 
subordinate  offense  of  receiving  and  con- 
cealing the  smuggled  goods  ought  not  to 
be  held  a  felony  unless  there  be  some 
statutory  definition  or  equally  significant 
provision."  Reagan  v.  United  States,  157 
U.    S.   301,   304,   39   L.    Ed.    709. 

89.  Punishment  infamous. — Bannon  v. 
United  States,  156  U.  S.  464,  467,  39  L.  Ed. 
494. 

"There  is  no  intimation  to  the  contrary 
in  Mackin's  Case,  *  *  *.  The  cases  of 
Ex  parte  Wilson,  114  U.  S.  417,  29  L.  Ed. 
89,  and  Mackin  v.  United  States.  117  IT.  S. 
848,  29  L.  Ed.  909.  prescribed  no  new 
definition  for  the  word  'felony,'  but  se- 
cured persons  accused  of  offenses  punish- 
able by  imprisonment  in  the  penitentiary, 
against  prosecution  by  information,  and 
without  a  preliminary  investigation  of 
their  cases  by  a  grand  jury."  Bannon  v. 
United  States,  156  U.  S.  164,  167,  39  L. 
Ed.  494.  See  the  title  INDICTMENTS, 
INFORMATK  >NS,  PRESENTMENTS 
AND  COMPLAINTS. 

If  imprisonment  in  a  state  prison  or 
penitentiary,  with  or  without  hard  labor, 
were  made  the  sole  tesl  of  felonies,  "it 
would  necessarily  follow  that  a  great  many 

uses    of    minor    importance,     such 
selling    distilled    liquors    withoul    payment 
of    the    special    tax,    and    other    analog 
offenses    under    the    internal    and    customs 
revenue    laws,    would    be    treated    as    fel- 


onies, and  the  persons  guilty  of  such  of- 
fenses stigmatized  as  felons."  Bannon  v. 
United  States,  156  U.  S.  464,  467,  39  L. 
Ed.   494. 

90.  Forfeiture  of  thing  in  respect  to 
which  offense  committed. — Reagan  7\ 
United  States,  157  U  S.  301,  304,  39  L. 
Ed.    709. 

91.  Misdemeanors. — Reagan  v.  United 
States,  157  U.  S.  301,  302,  39  L.  Ed.  709. 

92.  Federal  statutes. — Reagan  v.  United 
States,  157  U.  S.  301,  303,  39  L.   Ed.  709. 

Smuggling.— By  §  2865,  Rev.  Stat., 
smuggling  is  in  term  declared  to  be  a 
misdemeanor.  Reagan  v.  United  States, 
157  U  S.  301,  303,  39  L.  Ed.  709.  See 
the  title  REVENUE  LAWS. 

93.  Crimen  falsi. — Benson  v.  McMahon, 
127   U.  S.  457,  466,  32  L.  Ed.  234. 

By  the  Roman  civil  law,  forgery  was 
looked  upon  as  one  of  the  subdivisions  of 
the  crimen  falsi.  Benson  v.  McMahon, 
127  U.   S.   457,   466.  32   L.   Ed.   234. 

94.  De  minimis  non  curat  lex — Frisbie 
V.  United  States,  157  U.  S.  160,  167,  39  L. 
Ed.  657. 

Thus  the  question  of  the  guilt  of  a  de- 
fendant charged  with  violating  the  pro- 
vision in  the  act  of  June  27,  1890,  ch.  63  l. 
26  Stat.  182,  forbidding  an  agent,  attorney, 
or  other  person  engaged  in  preparing, 
presenting,  or  prosecuting  a  claim  for  a 
person  under  said  act  from  demanding  or 
receiving  a  greater  fee  than  ten  dollars, 
does  not  depend  upon  the  amount  of  the 
excess.  Frisbie  V.  United  States,  157  U 
S.    160,   165,    167,   39   L.   Ed.    657. 

95.  Defendant  punishable  under  more 
than  one  statute. —  In  re  Converse,  137  U. 
S.   62  I.   631,   34   L.   Ed.   796. 

96.  Commission  of  other  offenses. — 
United  States  v.  The  Pirates,  5  Wheat.  184, 
L95,  ■">  L.   Ed.   04. 
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who    sought   to   ascertain    whether   the   defendant    was   engaged   in   an   unlawful 
business  or  enterprise.97 

3.  Necessity,  Coercion  and  Duress. — The  necessity  of  doing  an  act  is  an 
excuse  which  will  relieve  the  doer  of  criminal  liability,  where  the  circumstances 
are  of  such  nature  that  the  only  thing  which  can  be  done  is  an  act  that  con- 
stitutes an  offense. 9S 

4.  Incapacity. — Want  of  legal  capacity  to  commit  the  crime  charged  is  a 
defense  to  a  criminal  prosecution.09 

5.  Ignorance,  Mistake  and  Accident. — Igriorance  of  Law. — Every 
man  is  presumed  to  know  the  law.1  Xo  one  is  allowed  to  allege  his  ignorance  of 
the  law  as  an  excuse  for  any  crime  he  may  commit.2 

Ignorance  of  a  fact  may  sometimes  be  taken  as  evidence  of  a  want  of  crim- 
inal intent,  and  constitute  a  defense  to  a  prosecution  for  crime.2 

Mistake  and  Accident. — Mistake  in  the  construction  of  the  law  and  acci- 
dents in  the  construction  of  the  law  will  not  excuse  a  violation  of  criminal  law, 
but  mistakes  of  fact  consistent  with  entire  innocence  of  intention  and  accidents 
which  no  providence  could  foresee  or  guard  against,  may  exempt  from  criminal 
liability.4 


97.  Solicitation  or  instigation. — Goode 
V.  United  States,  159  U.  S.  663,  40  L.  Ed. 
297;  Andrews  v.  United  States,  162  U.  S. 
420,  40  L.  Ed.  1023;  Rosen  v.  United 
States,  161  U.  S.  29,  40  L.  Ed.  606;  Price 
v.  United  States,  165  U.  S.  311,  41  L.  Ed. 
727;  Grimm  v.  United  States,  156  U.  S. 
604,  39  L.  Ed.  550;  Montgomery  v.  United 
States,  162  U.  S.  410,  40  L.  Ed.  1020;  Scott 
v.  United  States,  172  U.  S.  343,  43  L.  Ed. 
471.     See  the   title  POSTAL   LAWS. 

98.  Necessity,  coercion  and  duress. — The 
Brig  James  Wells,  7  Cranch  22,  3  L.  Ed. 
256;  The  Brig  Struggle  v.  LTnited  States, 
9  Cranch  71.  3  L.  Ed.  660;  The  Diana,  7 
Wall.  354,  19  L.  Ed.  165.  See  the  titles 
DURESS;  TREASON;  WAR. 

Breach  of  embargo  laws. — See  the  title 
EMBARGO  AXD  NOXIXTERCOURSE 
LAWS. 

99.  Incapacity. — See  ante,  "Legal  Capac- 
ity." V,  B,  3;  post,  "Legal  Capacity,"  VIII, 
P,  8,  e,   (4). 

1.  Ignorance  of  law. — Dunlop  v.  United 
States,  165  U.  S.  486,  502,  41  L.  Ed.  799. 

2.  Pettibone  v.  United  States,  148  U.  S. 
197,  207,  37  L.  Ed.  419:  Barlow  v.  United 
States,  7  Pet.  404,  410,  8  L.  Ed.  728;  United 
States  v.  Smith,  5  Wheat.  153,  1S2.  5  L. 
Ed.  57,  opinion  of  Livingston,  J.,  dissent- 

Ignorance  of  the  law  is  not  evidence  of 
a  want  of  criminal  intent.  Reynolds  V. 
United  States,  98  U.  S.  145,  167,  25  L.  Ed. 
244. 

"Undoubtedly  it  is  a  condition  of  penal 
laws  that  ignorance  of  them  constitutes 
no  defense  to  an  indictment  for  their  viola- 
tion." Pettibone  v.  United  States,  148  U. 
S.  197,  207,  37  L.  Ed.  419. 

"It  may  be,  as  is  claimed,  that  the  ap- 
pellant is  unacquainted  with  our  laws  and 
language.  But  that  fact,  however  material 
or  important  in  support  of  an  application 
to  the  proper  authorities  for  a  pardon,  or 
for  a  commutation  of  the  sentence,  is  im- 
material upon  this  inquiry  as  to  the  au- 
thority of  a  court  of  the  United  States,  by 


a  writ  of  habeas  corpus,  to  review  and 
annul  the  judgment  of  a  state  court  ad- 
ministering the  criminal  laws  of  a  state." 
In  re  Jugiro,  140  U.  S.  291,  297,  35  L.  Ed. 
510. 

The  legislature  did  not,  in  the  enact- 
ments in  reference  to  drawbacks  on  re- 
fined sugar,  intend  to  supersede  the  com- 
mon principle  of  the  criminal  jurispru- 
dence of  the  country,  that  ignorance  of 
the  law  will  not  exempt  from  its  violation. 
Barlow  v.  United  States,  7  Pet.  404,  8  L 
Ed.  728.  See  the  title  REVENUE 
LAWS. 

3.  Ignorance  of  fact.— Reynolds  v. 
United  States,  98  U.  S.  145,  167,"  25  L.  Ed. 
244. 

Where  an  intent  to  defraud  is  a  ma- 
terial element  of  the  offense  a  person 
wholly  ignorant  of  the  truth  or  falsity 
of  representations  made  by  others  and 
believing  them  to  be  true,  and  innocent 
of  any  criminal  intent,  could  not  be  held 
criminally  responsible.  He  could  only  be 
held  criminally  for  an  evil  intent  actually 
existing  in  his  mind — at  least  unless  his 
ignorance  were  willful  or  his  negligence 
in   failing   to    inform    himself   so  ss   as 

to  characterize  his  conduct  as  fraudulent. 
Cochran  v.  United  States  157  V  S  286 
39    L.    Ed.    704. 

4.  Mistake  and  accident. — Barlow  v. 
United  States,  7  Pet.  404.  410,  412,  8  L   Ed. 

72*. 

Revenue  laws.— Mistake  in  the  construc- 
tion of  the  law  will  not  excuse  a  forfeiture 
for  a  violation  of  the  provisions  of  the 
revenue  laws.  Barlow  v.  United  States, 
7  Pet.  404.  411.  s  L.  Ed.  728.  See  the 
title   REVENUE   LAWS. 

Belief  that  law  unconstitutional. — It  is 
no  defense  for  the  accused  to  show  that 
he  believed  in  good  faith  that  the  law 
which  he  violated  was  unconstitutional 
void.  Reynolds  v.  United  States  98 
U.  S.  it:..  167.  25  L.  Ed.  244;  Miles  v 
United  States,  103  U.  S    304,  26  L    Ed     181 


68 


CRIMIXAL  LAW 


6.  Compromise  and  Settlement.— See  the  titles  Compromise  and  SettlE- 
mkxt.  vol.  3,  p.  995;   Revenue  Laws. 

7.  Consent  or  Permission.— See  the  titles  Larceny;  Rape. 

8.  License  by  Federal  Government  of  Acts  Prohibited  by  State— A  de- 
fendant indicted  for  carrying  on  a  business  on  which  a  special  tax  is  imposed 
by  the  internal  revenue  laws  of  the  United  States,  but  which  is  prohibited  by  the 
laws  of  the  state  may  be  committed  and  condemned  to  pay  the  penalty  imposed 
by  the  state  law.  A  law  of  a  state  prohibiting  business  already  taxed  by  congress 
is  not  unconstitutional  and  an  indictment  and  a  prosecution  thereunder  not 
barred.5 

9.  Acting  under  Authority  or  Direction  oe  Federal  Government. — No 
officer  or  employee  of  the  United  States  is  placed  by  his  position,  or  the  services 
he  is  called  to  perform,  above  responsibility  to  the  legal  tribunals  of  the  country, 
and  to  the  ordinary  processes  for  his  arrest  and  detention,  when  accused  of 
felony,  in  the  forms  prescribed  by  the  constitution  and  laws.6  But  if  a  pris- 
oner is  held  in  a  state  court  to  answer  for  an  act  which  he  was  authorized  to  do 
by  tbe  law  of  the  United  States,  which  it  was  his  duty  to  do  as  an  officer  of  the 
United  States,  and  if  in  doing  that  act  he  did  no  more  than  what  was  necessary 
and  proper  for  him  to  do,  he  cannot  be  guilty  of  a  crime  under  the  law  of  the 
state." 

10.  Acts  Done  under  Order  of  Military  Officers. — See  the  titles  Mar- 
tial Law  ;   Military  Law  ;   War. 

11.  Turning  States'  or  United  States'  Evidence. — See  the  title  Accom- 
plices and  Accessories,  vol.  1,  p.  67.    See,  also,  the  title  Pardon. 

12.  Resistance  to  Commission  of  Offense. — The  law  of  self-defense  jus- 
tifies an  act  done  in  honest  belief  of  immediate  danger.  Such  a  defense  does 
not  rest  on  the  actual,  but  on  the  apparent  facts  and  the  honesty  of  belief  in 
danger.  It  is  enough  if  the  danger  which  the  defendant  seeks  to  avert  is  ap- 
parentlv  imminent,  irremedial  and  actual.  The  same  rule  of  immunity  extends 
to  civil  as  to  criminal  cases.  Because  the  act  was  lawful,  he  is  wholly  relieved 
from  responsibility  for  its  consequences.8 


5.  License  of  federal  government  of 
acts  prohibited  by  state. — Pervear  v.  Com- 
monwealth, 5  Wall.  475,  18  L.  Ed.  608; 
License  Tax  Cases.  5  Wall.  462,  18  L.  Ed. 
407;    McGuire  v.   Commonwealth.   3   Wall. 

.  18  L.  Ed.  226.  See  the  titles  IN- 
TOXICATING LIQUORS;  LICENSES; 
REVENUE  LAWS. 

6.  Acting  under  authority  or  direction 
of  federal  government. — United  States  v. 
Kirl.v,  7  Wall.  482,  486,  19  L.  Ed.  278;  In 
re  Neagle.  135  U.  S.  1,  79,  34  L.  Ed.  55, 
opinion   of   Lamar,   J.,   dissenting. 

"Indeed,  it  may  be  doubted  whether  it 
is  competent  for  congress  to  exempt  the 
employees  of  the  United  States  from  ar- 
rest on  criminal  process  from  the  state 
courts,  when  the  crimes  charged  against 
them  are  not  merely  mala  prohibita,  but 
are  mala  in  se.  But  whether  legislation 
of  that  character  be  constitutional  or  not, 
no  intention  to  extend  such  exemption 
should  be  attributed  to  congress  unless 
rlv  manifested  by  its  language." 
United  States  V.  Kirby,  7  Wall.  482,  486, 
19  L.  Ed.  L'7s;  l„  re  Neagle,  135  U.  S.  1, 
79,  80,  34  L.  Ed.  55,  opinion  of  Lamar,  J., 
dissenting. 

7.  In  re  Neagle,  135  U.  S.  I,  75,  34  L. 
Ed  55;  ( >hio  v.  Thomas,  173  U.  S.  276,  43 
L.  Ed.  699  See  Ex  part.-  Siebold,  LOO  U. 
S.  371,  394,  25  L.  Ed.  717;  In  re  Loney,  L34 


U.  S.  372.  33  L.  Ed.  949.  See  the  title 
CONSTITUTIONAL  LAW,  vol.  4.  p.  1. 

"In  the  very  recent  case  of  In  re  Neagle, 
135  U.  S.  1,  34  L.  Ed.  55,  at  October  term, 
1889,  it  was  held  that,  although  there  was 
no  express  act  of  congress  authorizing  the 
appointment  of  a  deputy  marshal  or  other 
officer  to  attend  a  justice  of  this  court 
while  traveling  in  his  circuit,  and  to  pro- 
tect him  against  assault  or  injury,  it  was 
within  the  power  and  the  duty  of  the 
executive  department  to  protect  a  judge 
of  anj'  of  the  courts  of  the  United  States, 
wdien  there  was  just  reason  to  believe 
that  he  would  be  in  personal  danger  while 
executing  the  duties  of  his  office;  that  an 
assault  upon  such  a  judge,  while  in  dis- 
charge of  his  official  duties,  was  a  breach 
of  the  peace  of  the  United  States,  as  dis- 
tinguished from  the  peace  of  the  state  in 
which  the  assault  took  place;  and  that  a 
deputy  marshal  of  the  United  States,  spe- 
cially charged  with  the  duty  of  protecting 
and  guarding  a  judge  of  a  court  of  the 
United  States,  had  imposed  upon  him  the 
duty  of  doing  whatever  might  be  necessary 
for  that  purpose,  even  to  the  taking  of 
human  life."  Logan  V.  United  States,  144 
U.  S.  263.  294,  36  L.  Ed.  429.  See  the 
titles  HABEAS  CORPUS;  HOMICIDE. 

8.  Resistance  to  commission  of  offense 
— Self-defense.— New  Orleans,  etc.,  R.  Co. 
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13.  Existence  of  Civil  Remedy  of  Recovery  ix  Civil  Actiox — Merger. — 
In  General. — A  wrongdoer  may  be  both  civilly  and  criminally  responsible  for 
the  same  act.9 

14.  Religious  Belief. — A  party's  religious  belief  cannot  be  accepted  as  a  justi- 
fication for  his  committing  an  overt  act,  made  criminal  by  the  law  of  the  land. 
To  hold  otherwise  would  be  introducing  a  new  element  into  criminal  law,  and 
in  effect  permit  every  citizen  to  become  a  law  unto  himself.  Laws  are  made 
for  the  government  of  actions,  and  while  they  cannot  interfere  with  mere  re- 
ligious belief  and  opinions,  they  may  with  practices.10 

VI.    Jurisdiction. 

A.  Nature  and  Scope — 1.  Courts  of  Law  axd  Admiralty — a.  Local  in 
Nature. — See  post,  "In  General,"  VI,  D,   1. 

As  Derived  from  Common  Law  or  Statutory. — See  post,  "In  General," 
VI,  F,  2,  a. 

b.  Dependent  upon  Existence  of  Law  Prohibiting  Offense  Charged. — Where 
the  law7  defining  an  offense  and  prescribing  its  punishment  is  void,  the  court  is 
without   jurisdiction   and   the   accused  must   be   discharged.11 

2.  Equity  Jurisdictiox. — See  the  titles  Equity;  Ixjuxctioxts;  Nuisances. 

B.  Necessity — 1.  Ix  Gexeral. — There  can  be  no  valid  prosecution  and  con- 
viction for  crime  except  before  a  court  having  jurisdiction  of  the  offense 
charged.12  Where  a  court  has  no  jurisdiction  over  the  subject  matter  of  the 
offense  it  tries,  and  assumes  it ;  or  where  an  inferior  court  has  jurisdiction  over 


V.  Jopes.  142  U.  S.  18,  23,  35  L.  Ed.  919. 
See  the  titles  DAMAGES;  HOMICIDE. 

"The  possession  of  a  conscience  void  of 
offense  toward  God  and  men  is  not  an 
indispensable  prerequisite  to  justification 
of  action  in  the  face  of  imminent  and 
deadly  peril,  nor  does  the  intrinsic  right- 
fulness of  the  occupation  or  situation  of 
a  party,  having  in  itself  no  bearing  upon 
or  connection  with  an  assault,  impose  a 
limitation  on  the  right  to  repel  it."  Starr 
v.  United  States,  153  U.  S.  614,  623,  38  L. 
Ed.   841. 

9.  Existence  cf  civil  remedy  or  recovery 
in  civil  action. — Stockwell  v.  United 
States,  13  Wall.  531,  552,  20  L.  Ed.  491; 
Cotton  v.  United  States,  11  How.  229,  232, 
13  L.  Ed.  675.     See  the  title  MERGER. 

A  man  may  be  compelled  to  make  rep- 
aration in  damages  to  the  injured  party, 
and  be  liable  also  to  punishment  for  a 
breach  of  the  public  peace,  in  consequence 
of  the  same  act;  and  may  be  said,  in  com- 
mon parlance,  to  be  twice  punished  for 
the  same  offense.  Moore  v.  Illinois,  14 
How.  13,  20,  14  L.  Ed.  306;  Grafton  :•. 
United  States,  206  U.  S.  333,  353,  51  L. 
Ed.  10S4;  Coleman  v.  Tennessee.  97  U.  S. 
509.  537,  24  L.  Ed.  US,  Clifford,  J.,  dis- 
senting. 

"There  is  no  inconsistency  between  a 
remedy  for  an  illegal  act  which  works  a 
private  wrong,  securing  pecuniary  com- 
pensation, and  a  statute  making  the  same 
act  a  criminal  offense  and  punishing  it  ac- 
cordingly." Stockwell  v.  United  States, 
13  Wall.  531,  552,  20  L.  Ed.  491. 

Thus  the  fourth  section  of  the  act  of 
July  18th,  1866,  entitled  "An  act  further 
to  prevent  smuggling,  and  for  other  pur- 
poses," does  not  repeal  the  penalty  of  the 
second    section    of   the   act   of   1823.     The 


design  of  this  latter  act  was  to  punish  as 
a  crime  that  which  before  had  subjected 
its  perpetrator  to  civil  liability,  or  quasi 
civil  liability.  It  merely  imposes  punish- 
ment and  superadds  criminality  to  that 
which  before  was  a  civil  injury.  Stock- 
well  v.  United  States,  13  Wall.  531,  552.  20 
L.  Ed.  491.  See  the  title  REVENUE 
LAWS. 

10.  Religious  belief — Reynolds  v.  United 
States,  98  U  S.  145,  25  L.  Ed.  244;  Davis 
V.  Beason.  133  U  S.  333.  345,  33  L.  Ed. 
637;  Mormon  Church  v.  United  States,  136 
U.  S.  1,  49,  34  L.  Ed.  481;  Miles  v.  United 
States,  103  U.  S.  304,  310,  26  L.  Ed.  481. 

The  first  amendment  to  the  constitution 
cannot  be  invoked  as  a  protection  against 
legislation  for  the  punishment  of  acts 
inimical  to  the  peace,  good  order  and 
morals  of  society.  "Crime  is  not  the  less 
odious  because  sanctioned  by  what  any 
particular  sect  may  designate  as  religion.  ' 
Davis  V.  Beason,  133  U.  S.  333,  345,  33  L. 
Ed.  637. 

When  an  offense  consists  of  a  positive 
act  which  is  knowingly  done,  the  offender 
cannot  escape  punishment  because  he  re- 
ligiously believed  the  law  which  he  had 
broken  ought  never  to  have  been  made. 
Reynolds  v.  United  States,  98  U.  S.  143, 
167.  25   L.   Ed.   2  44. 

Bigamy  and  polygamy. — See  the  title 
BIGAMY  AXD  POLYGAMY,  vol.  3,  p. 
225. 

11.  Ex  parte  Yarbrough,  110  U.  S.  051. 
28  L.  Ed.  274.  See  ante,  "Prohibition  bv 
Law  Essential,"  V,  B,  1. 

12.  Necessity. — Forsyth  v.  United  States, 
9  How.  571,  576,  13  L.  Ed.  262;  Simpson 
v.  United  States,  9  How.  578,  13  L,  Ed. 
265. 
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the  subject  matter,  but  is  bound  to  adopt  certain  rules  in  its  proceedings,  from 
which  it  deviates,  the  proceedings  are  coram  non  judice  and  void.13 

Consent  as  Conferring. — One  under  trial  for  a  felony  cannot  assent  to  be 
deprived  of  his  liberty  by  a  tribunal  not  authorized  by  law  to  determine  his  guilt.14 

Jurisdiction  should  not  be  exercised  when  there  is  doubt  as  to  the  au- 
thoritv  to  exercise  it;15  but  if  the  defendant  in  an   indictment  be   found  guilty, 


13.  Dynes  v.  Hoover,  20  How.  65,  80,  15 
L.  Ed.  838;  In  re  Bonner,  151  U.  S.  24:.', 
256,  38   L.   Ed.   149. 

"In  all  cases  where  life  or  liberty  is 
affected  by  its  proceedings,  the  court  must 
keep  strictlv  within  the  limits  of  the  law 
authorizing  it  to  take  jurisdiction  and  to 
try  the  case  and  to  render  judgment.  It 
cannot  pass  beyond  those  limits  in  any 
essential  requirement  in  either  stage  of 
these  proceedings;  and  its  authority  in 
those  particulars  is  not  to  be  enlarged  by 
any  mere  inferences  from  the  law  or 
doubtful  construction  of  its  terms.    *    *    * 

It  is  plain  that  such  court  has  jurisdic- 
tion to  render  a  particular  judgment  only 
when  the  offense  charged  is  within  the 
class  of  offenses  placed  by  the  law  under 
its  jurisdiction;  and  when,  in  taking 
custody  of  the  accused,  and  in  its  modes 
of  procedure  to  the  determination  of  the 
question  of  his  guilt  or  innocence,  and  in 
rendering  judgment,  the  court  keeps  . 
■within  the  limitations  prescribed  by  the 
law,  customary  or  statutory.  When  the 
court  goes  out  of  these  limitations,  its 
action,  to  the  extent  of  such  excess,  is 
void.  Proceeding  within  these  limitations, 
its  action  may  be  erroneous,  but  not  void." 
In  re  Bonner,  151  U.  S.  242,  256,  38  L.  Ed. 
149.  See,  to  the  same  effect,  Post  v. 
United  States,  161  U.  S.  583,  585,  40  L. 
Ed.  816. 

"To  illustrate:  In  order  that  a  court 
may  take  jurisdiction  of  a  criminal  case, 
the  law  must,  in  the  first  instance,  author- 
ize it  to  act  upon  a  particular  class  of  of- 
fenses within  which  the  one  presented  is 
embraced.  Then  comes  the  mode  of  the 
presentation  of  the  offense  to  the  court. 
That  is  specifically  prescribed.  If  the  of- 
fense be  a  felony,  the  accusation  in  the 
federal  court  must  be  made  by  a  grand 
jury  summoned  to  investigate  the  charge 
of  the  public  prosecutor  against  the  ac- 
cused. Such  indictment  can  only  be  found 
by  a  specified  number  of  the  grand  jury. 
If  not  found  by  that  number,  the  court 
cannot  proceed  at  all.  If  the  offense  be 
only  a  misdemeanor,  not  punishable  by 
imprisonment  in  the  penitentiary,  Mackin 
V.  United  States,  117  U.  S.  348,  29  L.  Ed. 
009,  the  accusation  may  be  made  by  in- 
dictment of  the  grand  jury  or  by  infor- 
mation of  the  public  prosecutor.  An  in- 
formation is  a  formal  charge  against  the 
accused  of  the  offense,  with  such  par- 
ticulars as  to  time,  place,  and  attendant 
circumstances  as  will  apprise  him  of  the 
nature  of  the  charge  he  is  to  meet,  signed 
by  the  public  prosecutor.  When  the  in- 
dictment is  found,  or  tin-  information  is 
filed,    a    warrant    is    issued    for    the    arrest 


of  the  accused  to  be  brought  before  the 
court,  unless  he  is  at  the  time  in  custody, 
in  which  case  an  order  for  that  purpose 
is  made,  to  the  end,  in  either  case,  that  he 
may  be  arraigned  and  plead  to  the  in- 
dictment or  information.  When  he  is 
brought  before  the  court,  objections  to 
the  validity  or  form  of  the  indictment  or 
information,  if  made,  are  considered,  or 
issue  is  joined  upon  the  accusation.  When 
issue  is  thus  joined,  the  court  must  pro- 
ceed to  trial  by  a  jury,  except  in  case  of 
the  accused's  confession.  It  cannot  then 
proceed  to  determine  the  issue  in  any 
other  way.  When  the  jury  have  rendered 
their  verdict,  the  court  has  to  pronounce 
the  proper  judgment  upon  such  verdict — 
and  the  law,  in  prescribing  the  punish- 
ment, either  as  to  the  extent,  or  the  mode, 
or  the  place  of  it,  should  be  followed." 
In  re  Bonner,  151  U.  S.  242,  257,  38  L. 
Ed.  149.  See  the  titles  INDICT- 
MENTS, INFORMATIONS.  PRESENT- 
MENTS AND  COMPLAINTS;  SEN- 
TENCE AND  PUNISHMENT;  WAR- 
RANTS. 

"In  the  case  of  Coleman  v.  Tennessee, 
97  U.  S.  509,  24  L.  Ed.  1118,  a  party,  who 
had  been  convicted  of  a  capital  offense, 
and  the  judgment  had  been  confirmed  by 
the  supreme  court  of  that  state,  was  dis- 
charged by  judgment  of  this  court  be- 
cause it  was  held  that  the  state  court  had 
no  jurisdiction  to  try  a  soldier  of  the 
army  of  the  United  States  for  a  military 
offense  committed  by  him  whilst  in  the 
military  service  and  subject  to  the  articles 
of  war.  But  as  it  appeared  that  the 
prisoner  had  been  tried  by  a  court-martial 
regularly  convened  in  the  army  for  the 
same  offense  and  sentenced  to  be  shot, 
and  had  afterwards  escaped,  this  court, 
in  reversing  the  judgment  of  the  supreme 
court  of  Tennessee,  stated  that  that  court 
could  turn  the  prisoner  over  to  the  mili- 
tary authorities  of  the  United  States.  He 
was  so  turned  over,  and  the  punishment 
was  commuted  to  life  imprisonment,  and 
he  was  sent  to  Fort  Leavenworth  to  serve 
it  out."  In  re  Bonner,  151  U.  S.  242,  261, 
38  L.  Ed.  149. 

14.  Consent  as  conferring. — Thompson 
7'.  Utah.  170  U  S.  343.  354,  42  L.  Ed.  1061. 
See  post,  "Waiver  of  Rights."  VIII.  P, 
5,  c,   (2).     See  the  title  JURISDICTIO X. 

15.  Doubt  as  to  existence. — Ball  ?•. 
United  States,  140  U  S.  US,  136,  35  L. 
Ed.    377. 

The  judgment  of  a  court  of  special  and 
limited  jurisdiction  derived  from  argument 
and  inference  and  involving  a  case  of  life 
and  death  should  not  be  allowed  to  pre- 
vail against  an    express    exception   of  law 
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on  the  trial,  and  the  court  be  divided  on  the  question  of  jurisdiction,  sentence 
will  be  passed.10 

2.  Collateral  Attack — a.  In  General — The  general  rule  is  that  the  judg- 
ment of  a  court  having  jurisdiction  of  the  offense  charged  and  of  the  party 
charged  with  its  commission  is  not  open  to  collateral  attack.17 

b.  Effect  of  Error  or  Irregularities. — The  general  rule  is  that  when  the  court 
has  jurisdiction  by  law  of  the  offense  charged,  and  of  the  party  who  is  so  charged, 
its  judgments  are  not  nullities,  because  of  mere  error  or  irregularity  in  its  pro- 
ceedings. There  are  exceptions  to  this  rule,  but  when  they  are  relied  on  as 
foundations  for  relief  in  another  proceeding,  they  should  be  clearly  found  to 
exist. 1S 

C.  Jurisdiction  of  the  Person — 1.  State  of  Persons  Committing  Of- 
fense within  Its  Limits. — A  state  has  power  to  punish  all  violations  of  its 
criminal  laws  committed  within  its  territorial  limits,19  whether  by  its  own  cit- 
izens,20 by  citzens  of  other  states,21  or  by  aliens.22     But  as  to  foreign  ambassa- 


and  the  well  settled  policy  of  congress. 
Ex  parte  Crow  Dog,  109  U.  S.  556,  571,  27 
L.   Ed.   1030. 

16.  Court  divided  on  question  of  juris- 
diction.— United  States  v.  Worrall.  2  Dall. 
384.    1   L.    Ed.   426. 

17.  Collateral  attack. — Anderson  v. 
Treat,  172  U.  S.  24,  31,  43  L.  Ed.  351.  See 
the   title  JURISDICTION. 

18.  Effect  of  error  or  irregularities. — 
Ex  parte  Bigelow,  113  U.  S-  328,  330,  331, 
28  L.  Ed.  1005.  See  the  titles  APPEAL 
AND  ERROR,  vol.  1.  p.  333;  vol.  2,  p.  1; 
HABEAS  CORPUS;  JUDGMENTS 
AXD  DECREES;  JURISDICTION; 
SENTENCE  AND  PUNISHMENT. 

"The  fact  that  a  law  of  the  territory- 
allowed  an  alien  who  had  declared  his  in- 
tention to  become  a  citizen  of  the  United 
States  to  sit  on  a  grand  jury,  and  that 
an  alien  did  in  fact  sit  on  the  jury  that 
found  the  indictment  against  this  peti- 
tioner, did  not  deprive  the  court  of  its 
jurisdiction  for  his  trial  under  the  in- 
dictment. The  objection,  if  it  be  one,  goes 
only  to  the  regularity  of  the  proceedings, 
not  to  the  jurisdiction  of  the  court.  The 
same  is  true  of  the  allegation  in  the  peti- 
tion that  the  petitioner  was  denied  his 
right  to  have  compulsory  process  for  ob- 
taining witnesses  in  his  favor.  For  such 
errors  or  irregularities,  if  they  exist,  a 
judgment  is  not  void,  and  a  writ  of  habeas 
corpus  gives  this  court  no  authority  for 
their  correction."  Ex  parte  Harding,  120 
U.  S.  782,  784,  30  L.  Ed.  824.  See  the 
title  HABEAS  CORPUS. 

Appointment  as  counsel  for  defense  of 
one  not  qualified  to  practice  in  the  forum. 
■ — See  post,  "Assignment  of  Counsel  to 
Indigent  Defendants,"  VIII,  J. 

19.  State  of  persons  committing  offenses 
within  its  limits. — Mahon  v.  Justice,  127 
U.  S.  700,  705,  32  L.  Ed.  283;  Easton  v. 
Iowa,  188  U.  S.  220,  238,  47  L.  Ed.  452; 
New  York  City  v.  Miln,  11  Pet.  102,  9  L. 
Ed.  648. 

"A  state  has  a  right  to  punish  any  in- 
dividual found  within  its  jurisdiction,  wno 
shall  have  committed  an  offense  within  its 
jurisdiction,  against  its  criminal  laws."  New 


York  City  v.   Miln,   11   Pet.   102,   140,   9   L. 
Ed.  648. 

20.  Its  own  citizens. — Mahon  v.  Justice, 
127  U.  S.  700,  705,  32  L.  Ed.  283;  New 
York  City  v.  Miln,  11  Pet.  102,  140,  9  L. 
Ed.   648. 

21.  Citizens  of  other  states. — Mahon  v. 
Justice,  127  U.  S.  700,  705,  32  L.  Ed.  283; 
Ex  parte  Reggel,  114  U.  S.  642,  650,  29  L. 
Ed.  250,  reaffirmed  in  Dodge  v.  Ellis,  195 
U.  S.  626,  49  L.  Ed.  350. 

Citizens  of  other  states  who  are  within 
the  jurisdiction  of  one  of  the  states  are 
subject  to  the  criminal  laws  of  the  latter. 
Ex  parte  Reggel,  114  U.  S.  642,  650,  29  L. 
Ed.  250,  reaffirmed  in  Dodge  v.  Ellis,  195 
U.  S.  626,  49  L.  Ed.  350. 

22.  Aliens.— Mahon  v.  Tustice,  127  U.  S. 
700,  705,  32  L.  Ed.  283;  New  York  City  v. 
Miln,  11  Pet.  102.  140,  9  L.  Ed.  648.  See 
the  title  ALIENS,  vol.  1,  p.  240. 

It  is  immaterial  that  the  accused  is  the 
subject  of  a  foreign  government.  That 
does  not  entitle  him  to  exemption  from 
responsibility  to  the  criminal  laws  of  the 
state  into  which  he  may  choose  to  go. 
The  criminal  laws  of  New  York  make  no 
discrimination  against  him  because  of  his 
nativity  or  race.  They  accord  to  him 
when  upon  trial  for  his  life  or  liberty  the 
same  rights  and  privileges  that  are  ac- 
corded, under  like  circumstances,  to  native 
or  naturalized  citizens  of  this  country. 
In  re  Jugiro,  140  U  S.  291,  297,  35  L.  Ed. 
510. 

"Nor    are    we    aware,    as    Chief    Justice 
Waite  said  in   Spies  v.  Illinois,   123   U    S 
131,  132,  31  L.  Ed.  80,  of  any  treaty  giving 
to  subjects  of  Great   Britain  any  different 
measure  of  justice  than  secured  to  citizens 
of  this  countrv.     And   the  general   rule  of 
law   is  that   aliens   are   subject   to   the   law 
of  the   territory   where   the  crime   is   com- 
mitted.    Wildcnhus's  Case,  120  U.  S.  1,  30 
L.    Ed.    565;    Carlisle   v.    United    Stale-     \<; 
Wall.    147,  21   L.  Ed.  426."     Barringtoti  v 
Missouri,    205    U.    S.    483,    487,    51    L.    Ed 
890. 

Quaere?  Whether,  by  becoming  the  sub- 
ject of  a  foreign  power,  a  citizen  of  the 
United    States    is    freed    from    punishment 
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dors  the  doctrines  of  public  law  apply. 23- 

2.  Persons  Serving  in  Army  or  Navy,  or  Militia.— See  the  title  Military 
Law.     See.  also,  the  titles  Constitutional  Law,  vol.  4.  p.  1 ;    Militia  ;    War. 

3.  Mode  of  Acquiring — a.  Service  of  Process. — Jurisdiction  of  minor  offenses 
may  be  acquired  bv  service  of  process  upon  the  persons  accused.24 

b.  Indictment,  Presentment,  etc..  Folio-wed  by  Arrest. — See  the  title  xArrest, 
vol.  2.  p.  541. 

Necessity  for  Indictment,  Presentment,  Information,  Complaint  or 
Warrant. — See  the  titles  Indictments,  Informations,  Presentments  and 
Complaints  ;   Warrants. 

c.  Irregularities  in  Maimer  in  Which  Accused  Brought  into1  Custody — (1)  In 
General. — The  jurisdiction  of  the  court  in  which  the  indictment  is  found  is  not 
impaired  by  the  manner  in  which  the  accused  is  brought  before  it.25 

\2)  Illegality  in  Arrest. — Illegality  in  arresting  the  accused  or  in  the  issuance 
or  execution  of  a  warrant  of  arrest  does  not  invalidate  a  subsequent  indictment 
and  conviction.20 

(3)  Abduction  and  Kidnapping' — (a)  In  General. — In  criminal  cases,  a  forci- 
ble abduction  is  no  sufficient  reason  why  the  party  should  not  answer  when 
brought  within  the  jurisdiction  of  the  court  which  has  the  right  to  try  him  for 
such  an  offense,  and  presents  no  valid  objection  to  his  trial  in  such  court.27 

(b)  Abduction  front  Foreign*  Country. — The  forcible  seizure  of  an  accused 
person  in  a  foreign  country,  and  transfer  by  violence,  force  or  fraud  to  this 
country,  within  the  jurisdiction  of  the  state  whose  law  he  has  violated,  without 
reference  to  an  existing  extradition  treaty,  and  without  proceeding  or  attempting 
to  proceed  under  such  treaty,  does  not  establish  any  right  under  the  constitu- 
tion, or  laws,  or  treaties  of  the  United  States,  to  which  the  supreme  court  of  the 
United  States  can  give  effect.28 


for  a  crime  against  the  United  States. 
The  Charming  Betsey.  2  Cranch  64,  2  L. 
Ed.   208. 

Master,  crew  or  passenger  of  foreign 
ship. — The  rule  applies  to  the  master,  one 
of  the  crew  of  a  foreign  vessel,  or  one  of 
the  passengers,  who  commits  an  offense 
within  the  limits  of  a  state.  New  York 
City  v.  Miln,  11  Pet.  102,  I  to.  9  L.  Eel. 
648.  See  post,  "Vessel  within  Limits  of 
Another  County,"  VI,  D,  4,  a,  (2). 

23.  Foreign  ambassadors. — Xew  York 
City  v.  Miln,  11  Pet.  102,  139,  9  L.  Ed. 
648.  See  the  title  AMBASSADORS  AND 
C<  >NSULS,  vol.  l,  p.  285. 

24.  Service  of  process. — Tn  re  Johnson, 
167  U.  S.  120,  124,  4:.*  L.  Ed.  103.  See  the 
title  SUMMONS  AND  PROCESS. 

Under  the  acts  of  March  1,  1889.  ch. 
33.'!.  §  5,  25  Stat.  783,  continued  by  §  33 
of  the  act  of  May  2,  1890,  26  Stat.  81,  and 
the  act  of  March  1.  1895,  28  Stat.  693, 
jurisdiction  of  minor  offenses  against  the 
law-  of  the  United  States  committed 
within  the  Indian  Territory  was  acquired, 
not  by  the  commission  of  an  offense,  but 
service  of  process  upon  the  person. 
In  re  Johnson,  L67  U.  S.  120,  124,  42  L 
Ed.    L03. 

25.  Irregularities  in  manner  in  which 
accused  brought  into  custody. — Mahon  v. 
Justice,  i"7  1  .  S.  700,  709,  :::.'  L.  Ed.  283. 

For  mere  irregularities  in  the  manner 
in  which  he  may  !><■  brought  into  the 
custody  of  the  law,  the  prisoner  is  not 
entitled  to  say  that  he  should  not  be  tried 


at  all  for  the  crime  with  which  he  is 
charged  in  a  regular  indictment.  Ker  v. 
Illinois,  119  U.  S.  436,  440,  30  L.   Ed.  421. 

26.  Illegality  in  arrest. — Ker  v.  Illinois, 
119  U  S.  436,  440,  30  L  Ed.  421;  In  re 
Tohnson,  167  U.  S.  120,  125,  42  L  Ed. 
103. 

"He  may  be  arrested  for  a  very  heinous 
offense  by  persons  without  any  warrant, 
or  without  any  previous  complaint,  and 
brought  before  a  proper  officer,  and  this 
may  be  in  some  sense  said  to  be  'without 
due  process  of  law."  But  it  would  hardly 
be  claimed,  that  after  the  case  had  been 
investigated  and  the  defendant  held  by  the 
proper  authorities  to  answer  for  the 
crime,  he  could  plead  that  he  was  first 
arrested  'without  due  process  of  law.'' 
Ker  v.  Illinois,  119  U.  S.  436,  444,  30  L. 
Ed.  421. 

27.  Abduction  and  kidnappping. — In  re 
Johnson.  167  U  S.  120.  126.  42  L  Ed.  103; 
Ker  v.  Illinois,  119  U.  S.  436,  444.  30  L. 
Ed.  421;  Cook  v.  Hart,  146  U.  S.  183,  191, 
36  L.   Ed.  934. 

"The  law  will  not  permit  a  person  to  be 
kidnapped  or  decoyed  within  the  jurisdic- 
tion for  the  purpose  of  being  compelled 
to  answer  to  a  mere  private  claim,  but 
in  criminal  cases  the  interests  of  the  pub- 
lic override  that  which  is.  after  all,  a  mere 
privilege  from  arrest."  In  re  Johnson,  167 
{'    S.    120,  126,  42  L.  Ed.   in::. 

28.  Abduction  from  foreign  country. — 
Ker  v.  Illinois,  119  U.  S.  436,  30  I..  Ed.  421; 
Cook  v.  Hart.  146  U.  S.  183.  190,  36  L  Ed. 
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How  Far  Available  to  Resist  Trial  in  State  Court. — How  far  such  for- 
cible transfer  of  the  defendant  to  the  jurisdiction  of  the  state  where  the  offense 
was  committed  may  be  set  up  against  the  right  to  try  him,  is  a  question  for  the 
state  court  to  decide,  and  its  decision  cannot  be  reviewed  by  the  supreme  court 
of  the  United  States. -'■' 

(c)  Abduction  from  Another  State. — A  person  indicted  for  a  felony  in  one 
state,  forcibly  abducted  from  another  state  and  brought  to  the  state  where  he 
was  abducted  by  parties  acting  without  warrant  or  authority  of  law.  is  not  en- 
titled under  the  constitution  or  laws  of  the  United  States  to  release  from  deten- 
tion under  the  indictment  by  reason  of  such  forcible  and  unlawful  abduction. 
A  forcible  and  illegal  capture  in  another  state  is  not  in  violation  of  anv  rights 
secured  by  the  constitution  and  laws  of  the  United  States.20  The  supreme  court 
of  the  United  States  will  not  interfere  to  relieve  persons  who  have  been  arrested 
and  taken  by  violence  from  the  territory  of  one  state  to  that  of  another,  where 
they  are  held  under  process  legally  issued  from  the  courts  of  the  latter  state.31 


934;  Mahon  v.  Justice,  127  U.  S.  700,  715, 
32   L.   Ed.  283. 

No  right  of  asylum. — Ker  v.  Illinois, 
119  U.  S.  436.  30  L.  Ed.  421,  "arose  upon 
a  writ  of  error  to  the  supreme  court  of 
Illinois.  The  petitioner  had  pleaded,  in 
abatement  to  an  indictment  for  larceny  in 
the  criminal  court  of  Cook  County,  that  he 
had  been  kidnapped  from  the  city  of  Lima, 
in  Peru,  forcibly  placed  on  board  a  vessel 
of  the  United  States  in  the  harbor  of 
Callao,  carried  to  San  Francisco,  and  sent 
from  there  to  Illinois  upon  a  requisition 
made  upon  the  governor  of  California. 
After  disposing  of  the  point  that  he  had 
not  been  deprived  of  his  liberty  without 
'due  process  of  law.'  *  *  *  the  court 
further  held  that  the  petitioner  had  not 
acquired  by  his  residence  in  Peru  a  right 
of  asylum  there,  a  right  to  be  free  from 
molestation  for  the  crime  committed  in 
Illinois,  or  a  right  that  he  should  only  be 
removed  thereto  in  accordance  with  the 
provisions  of  the  treaty  of  extradition." 
Cook  v.  Hart.  146  U.  S.  183,  190.  191.  36 
L.  Ed.  934.  See.  to  the  same  effect,  Mahon 
V.  Justice,  127  U.  S.  700,  712,  32  L.  Ed. 
283. 

The  court  said:  "That  there  was  no 
language  in  the  treaty  on  the  subject  of 
extradition  which  said  in  terms  that  a 
party  fleeing  from  the  United  States  to 
escape  punishment  for  a  crime  became 
thereby  entitled  to  an  asylum  in  the 
country  to  which  he  had  fled;  that  it  could 
not  be  doubted  that  the  government  of 
Peru  might,  of  its  own  accord,  without 
any  demand  from  the  United  States,  have 
surrendered  Ker  to  an  agent  of  Illinois, 
and  that  such  surrender  would  have  been 
valid  within  Peru;  that  it  could  not,  there- 
fore, be  claimed,  either  by  the  terms  of  the 
treaty  or  by  implication,  that  there  was 
given  to  a  fugitive  from  justice  in  one  of 
those  countries  any  right  to  remain  and 
reside  in  the  other;  and  that  if  the  right 
of  asylum  meant  anything  it  meant  that." 
Mahon  v.  Justice,  127  U.  S.  700.  712,  32 
L.  Ed.  283,  approving  Ker  v.  Illinois,  119 
U.   S.   436,   437,  30  L.   Ed.   421. 

29.  How  far  available  to  resist  trial  in 
state  court.— Ker  v.  Illinois,  119  U.  S.  436, 
437,  30  L.   Ed.  421. 


In  Ker  v.  Illinois,  119  U.  S.  436,  444.  30 
L.  Ed.  421,  the  court  said:  "The  question 
of  how  far  his  forcible  seizure  in  another 
country,  and  transfer  by  violence,  force,  or 
fraud,  to  this  country,  could  be  made 
available  to  resist  trial  in  the  state  court, 
for  the  offense  now  charged  upon  him. 
is  one  which  we  do  not  feel  called  upon 
to  decide,  for  in  that  transaction  we  do 
not  see  that  constitution  or  laws,  or 
treaties,  of  the  United  States  guarantee 
him  any  protection."  Cook  v.  Hart,  146 
U.  S.  183.  190.  36  L.  Ed.  934;  Mahon  v. 
Justice,   127   U.   S.   700,   715,  32   L.   Ed.  283. 

"There  are  authorities  of  the  highest 
respectability  which  hold  that  such  forci- 
ble abduction  is  no  sufficient  reason  why 
the  party  should  not  answer  when  brought 
within  the  jurisdiction  of  the  court  which 
has  the  right  to  try  him  for  such  an 
offense.  *  *  *  However  this  may  be, 
the  decision  of  that  question  is  as  rnuch 
within  the  province  of  the  state  court  as 
a  question  of  common  law.  or  of  the  law 
of  nations,  of  which  that  court  is  bound 
to  take  notice,  as  it  is  of  the  courts  of  the 
United  States."  Ker  v.  Illinois.  119  U.  S. 
436,  444.  30  L.  Ed.  421,  citing  The  Rich- 
mond v.  United  States.  9  Cranch  102,  3 
L.  Ed.  670,  quoted  in  Cook  v.  Hart,  146 
U.   S.   183.  191,  36   L.    Ed.   934. 

30.  Defendant  forcibly  abducted  from 
another  state. — Mahon  v.  Justice,  127  U. 
S.  700,  706,  32  L.  Ed.  283;  Cook  V.  Hart, 
146   TJ.   S.   183.   191,  36  L.   Ed.  934. 

31.  Cook  v.  Hart,  146  U.  S  1S3.  192,  36 
L.  Ed.  934;  Ker  v.  Illinois.  119  U.  S.  436, 
30  L.  Ed.  421:  Mahon  v.  Justice,  127  U. 
S.   700.   32   L.    Ed.   283. 

"The  case  of  Mahon  v.  Justice.  127  U. 
S.  700,  32  L.  Ed.  283.  arose  upon  an  ap- 
plication of  the  governor  of  West  Virginia 
to  the  district  court  of  the  United  States 
for  the  district  of  Kentucky,  for  the  re- 
lease of  Mahon  upon  a  writ  of  habeas 
corpus,  upon  the  ground  that  he  had 
been,  while  residing  in  West  Virginia,  and 
in  violation  of  her  laws,  without  warrant 
or  other  legal  process  arrested  by  a  body 
of  armed  men  from  Kentucky,  and.  by 
force  and  against  his  will,  carried  out  of 
the  state  to  answer  to  a  charge  of  murder 
in  the  state  of  Kentucky.   As  stated  in  the 
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The  question  of  the  applicability  of  this  doctrine  to  a  particular  case  is  as  much 
within  the  province  of  a  state  court,  as  a  question  of  common  law  or  of  the  law 
of  nations,  as  it  is  of  the  courts  of  the  United  States.32 

No  mode  is  provided  by  which  a  person  unlawfully  abducted  from  one 
state  to  another  can  be  restored  to  the  state  from  which  he  was  taken,  if 
held  upon  any  process  of  law   for  offenses  against   the   state  to  which   he  has 

been  carried. z:i 

There  is  no  comity  between  the  states  by  which  a  person  held  upon 
an  indictment  for  a  criminal  offense  in  one  state  can  be  turned  over  to 
the  authorities  of  another,  though  abducted  from  the  latter.  If  there  were  any 
such  comity,  its  enforcement  would  not  be  a  matter  within  the  jurisdiction  of 
the  courts  of  the  United  States.34 

(4)  Irregularity  or  ll'aut  of  Authority  in  Interstate  Extradition. — When  the 
o-overnor  of  one  state  voluntarily  surrenders  a  fugitive  from  the  justice  of  an- 
other state  to  answer  for  his  alleged  offenses,  it  is  hardly  a  proper  subject  of 
inquiry  on  the  trial  of  the  case  to  examine  into  the  details  of  the  proceedings  by 


opinion    of   the   court,   the   governor   'pro- 
ceeded  upon   the   theory   that   it   was    the 
duty  of   the   United   States   to   secure   the 
inviolability   of   the   territory   of  the   state 
from     the     lawless     invasion     of     persons 
from   other   states,   and   when   parties   had 
been    forcibly    taken    from    her    territory 
and    jurisdiction    to    afford    the    means    of 
compelling    their    return.'      P.    704.     This 
court  held  that,  while  the  accused  had  the 
right  while  in   West  Virginia   of  insisting 
that  he  should  not  be  surrendered  to  the 
governor     of     Kentucky,     except    in     pur- 
suance of  the   acts   of  congress,   and   was 
entitled  to  release  from  any  arrest  in  that 
state  not  made  in  accordance  with  them, 
yet  that  as  he  had  been  subsequently  ar- 
rested in  Kentucky  under  the  writs  issued 
under    the    indictments    against    him,    the 
question  was  not  as  to  the  validity  of  the 
arrest    in    West    Virginia,    but    as    to    the 
legality    of    his     detention     in     Kentucky. 
*     *      *      After   a    full    review    of    all    the 
prior  authorities  upon  the  point,  the  court 
came   to  the   conclusion  that  the  jurisdic- 
tion of  the  court  of  the  state  in  which  the 
indictment    was    found    was    not    impaired 
bv  the  manner  in  which  the  accused  was 
brought  before  it.     'There  is,  indeed,'  raid 
the      court,     'an     entire     concurrence     of 
opinion    as    to   the   ground   upon    which    a 
release    of    the    appellant    in    the    present 
case    is    asked,    namely,    that    his    forcible 
abduction    from    another    state,    and    con- 
veyance    within     the     jurisdiction     of    the 
court  holding  him,  is  no  objection   to  his 
detention  and  trial  for  the  offense  charged. 
They  all  proceed  upon  the  obvious  ground 
that  the   offender   against   the   law   of   the 
te  is  not  relieved  from  liability  because 
of  personal  injuries  received  from  private 
parties,    or    because    of    indignities    com- 
mittal   against    another    state.'      P.    712." 
I  art,   146  U.   S.   183,   191,   192,   36 
L.  Ed.  934. 

"It   would   indeed   be   a    strange    conclu- 

u,    if   a    party   charged    with    a    criminal 

eff<  i'.ld  be  excused  from  answering 

to    the    government    whose    laws    he    had 


violated  because  other  parties  had  done 
violence  to  him,  and  also  committed  an 
offense  against  the  laws  of  another  state." 
Mahon  v.  Justice,  127  U.  S.  700,  712,  32 
L.  Ed.  283. 

It  was  contended  that,  because  under 
the  constitution  and  laws  of  the  United 
States  a  fugitive  from  justice  from  one 
state  to  another  can  be  surrendered  to  the 
state  where  the  crime  was  committed, 
upon  proper  proceedings  taken,  he  has 
the  right  of  asylum  in  the  state  to  which 
he  has  fled,  unless  removed  in  conformity 
with  such  proceedings,  and  that  his  right 
can  be  enforced  in  the  courts  of  the  United 
States.  The  court  said:  "But  the  plain 
answer  to  this  contention  is,  that  the 
laws  of  the  United  States  do  not  recog- 
nize_  any  such  right  of  asylum,  as  is  here 
claimed,  on  the  part  of  a  fugitive  from 
justice  in  any  state  to  which  he  had  fled; 
nor  have  they,  as  already  stated,  made 
any  provision  for  the  return  of  parties 
who,  by.  violence  and  without  lawful  au- 
thority, have  been  abducted  from  a  state. 
There  is,  therefore,  no  authority  in  the 
courts  of  the  United  States  to  act  upon 
any  such  alleged  right."  Mahon  v.  Justice, 
127  U.  S.  700,  714,  715,  32  L.  Ed.  283. 

"Whatever  effect  may  be  given  by  the 
state  court  to  the  illegal  mode  in  which 
the  defendant  was  brought  from  another 
state,  no  right,  secured  under  the  consti- 
tution or  laws  of  the  United  States,  was 
violated  by  his  arrest  in  Kentucky,  and  im- 
prisonment there,  upon  the  indictments 
found  against  him  for  murder  in  that 
state."  Mahon  V.  Justice,  127  U.  S.  700. 
715.   32    L.    Ed.   283. 

32.  Cook  v.  Hart.  146  U.  S.  183,  192,  36 
L.  Ed.  934;  Ker  v.  Illinois,  119  U.  S.  436, 
30  L.  Ed.  421;  Mahon  v.  Justice,  127  U  S. 
700,    32    L.    Ed.   283. 

33.  No  mode  of  restoration. — Mahon  v. 
Justice,   127   U.   S.   700,  705,  32    L.    Ed.   283. 

34.  Return  not  required  by  comity. — 
Mahon  v.  Justice,  127  U.  S.  700,  706,  32 
L.   Ed.   283. 
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which  the  demand  was  made  by  the  one  state  and  the  manner  in  which  it  was 
re'sponded  to  by  the  other.35 

4.  Persons  Unlawfully  Restrained  of  Liberty. — See  the  titles  Habeas 
Corpus. 

D.  Jurisdiction  as  Determined  by  Locality  of  Offense — 1.  In  General. 
— Crimes  are  in  their  nature  local,  and  the  jurisdiction  of  crimes  is  local.-™ 

2.  Offenses  Committed  within  Limits  of  a  State. — The  criminal  juris- 
diction of  a  state  is  coextensive  with  its  territory ;  coextensive  with  its  legis- 
lative power  ;37  and,  as  a  general  rule,  administered  by  the  state  courts  exclusive 
of  the   federal  courts.38 


35.  Irregularity  in  cases  of  extradition. 
— Ker  v.  Illinois,  119  U.  S.  436,  441.  30  L. 
Ed.  421;  Cook  v.  Hart.  146  U.  S.  183.  190, 
36  L.  Ed.  934.  See,  also,  the  title  EXTRA- 
DITION. 

"The  distinction  between  cases  of  kid- 
napping by  the  violence  of  unauthorized 
persons  without  the  semblance  of  legal  ac- 
tion, and  those  wherein  the  extradition  is 
conducted  under  the  forms  of  law,  but 
the  governor  of  the  surrendering  state  has 
mistaken  his  duty,  and  delivered  up  one 
who  was  not  in  fact  a  fugitive  from  jus- 
tice, is  one  which  we  do  not  deem  it  nec- 
essary to  consider  at  this  time.  We  have 
no  doubt  that  the  governor  upon  whom 
the  demand  is  made  must  determine  for 
himself,  in  the  first  instance,  at  least, 
whether  the  party  charged  is  in  fact  a  fu- 
gitive from  justice  (Ex  parte  Reggel,  114 
U.  S.  642,  29  L.  Ed.  250;  Roberts  v.  Reilly, 
116  U.  S.  80,  29  L.  Ed.  544),  but  whether 
his  decision  thereon  be  final  is  a  question 
proper  to  be  determined  by  the  courts  of 
that  state."  Cook  v.  Hart,  146  U.  S.  183, 
192,  193,  36  L.   Ed.  934. 

Assuming  the  question  of  flight  to  be 
jurisdictional,  if  that  question  be  raised 
before  the  executive  or  the  courts  of  the 
surrendering  state,  it  is  presented  in  a 
somewhat  different  aspect  after  the  ac- 
cused has  been  delivered  over  to  the  agent 
of  the  demanding  state,  and  has  actually 
entered  the  territory  of  that  state,  and  is 
held  under  the  process  of  its  courts.  Some 
of  the  cases  if  applicable  to  cases  of  inter- 
state extradition,  where  the  forms  of  law 
have  been  observed,  tend  to  support  the 
theory  that  the  executive  warrant  has 
spent  its  force  when  the  accused  has  been 
delivered  to  the  demanding  state;  and  that 
it  is  too  late  for  him  to  object  even  to  ju- 
risdictional defects  in  his  surrender,  and 
that  he  is  rightfully  held  under  the  process 
of  the  demanding  state.  Cook  v.  Hart, 
146  U.  S.  183.  193,  36  L.  Ed.  934,  approv- 
ing and  commenting  upon  Ker  v.  Illinois, 
119  U.  S.  436.  30  L.  Ed.  421,  and  Mahon  V. 
Justice,  127  U.  S.  700.  32  L.  Ed.  283. 

The  case  does  not  stand,  when  the  party 
is  in  court  and  required  to  plead  to  an  in- 
dictment, as  it  would  have  stood  upon  a 
writ  of  habeas  corpus  in  the  state  which 
surrendered  him,  or  in  any  states  through 
which  he  was  carried  in  the  progress  of 
his  extradition,  to  test  the  authority  bv 
which  he  was  held.     Ker  v.  Illinois,  119  U. 


S.  436,  441,  30   L.   Ed.   421;   Cook  v.  Hart, 
146  U.  S.  183,   194,  36  L.   Ed.  934. 

An  objection  that  proceedings  between 
theauthorities  of  the  state  of  Illinois  and 
those  of  the  state  of  California  were  not 
in  accordance  with  the  act  of  congress  on 
that  subject,  and  especially  that,  at  the 
time  the  papers  and  warrants  were  issued 
from  the  governors  of  California  and  Illi- 
nois, the  defendant  was  not  within  the 
state  of  California  and  was  not  there  a 
fugitive  from  justice,  but  was  being  ille- 
gally carried  there  in  accordance  with  an 
illegal  scheme  of  which  the  requisition 
was  a  part,  is  no  sufficient  reason  for  an 
abatement  of  the  indictment  against  him, 
or  why  he  should  be  discharged  from  cus- 
tody without  a  trial.  Ker  v.  Illinois,  119 
U.   S.  436,   440.  30   L.   Ed.  421. 

36.  Local  in  nature. — Hunting  v.  At- 
trill,  146  TJ.  S.  657,  669,  36  L.  Ed.  1123. 
See.  also,  United  States  v.  Pridgeon,  153 
U.   S.  48,  38   L.   Ed.  631. 

''Crimes  against  a  government  are  only 
cognizable  in  its  own  courts,  or  in  those 
which  derive  their  right  of  holding  ju- 
risdiction from  the  offended  government.'' 
Houston  v.  Moore,  5  Wheat.  1,  35,  5  L. 
Ed.  19.  See  the  title  CONFLICT  OF 
LAWS.  vol.  3.  p.  1073;  CONSTITU- 
TIONAL LAW.  vol.  4,  p.  l. 

37.  Offenses  committed  within  limits 
of  a  state. — United  States  v.  Bevans,  3 
Wheat.  336,  387,  4  L  Ed.  404;  Manches- 
ter v.  Massachusetts,  139  U.  S.  240,  263, 
35    L.    Ed.    159. 

38.  United  States  v.  McBratney,  104  U. 
S.  621,  26  L  Ed.  869.  See  the  titles  CON- 
STITUTIONAL LAW.  vol.  4,  p.  1;  RE- 
MOVAL  OF   CAUSES. 

An  indictment  against  a  white  man  for 
the  murder  of  a  white  man  within  the  Ute 
Reservation  in  the  state  of  Colorado,  is 
not  within  the  jurisdiction  of  the  United 
States  circuit  court  for  the  district  of  Col- 
orado. United  States  7'.  McBratney,  104 
U.  S.  621.  26  L.  Ed.  869.  See  the  title 
INDIANS. 

But  the  circuit  court  of  the  United 
States  for  the  district  of  Colorado  accord- 
ing to  the  practice  heretofore  adopted  in 
like  cases,  should  deliver  up  the  orisoner 
to  the  authorities  of  the  state  of  Colorado 
to  be  dealt  with  according  to  law.  United 
States  v.  Cisna,  1  McLean  254;  Coleman 
v.  Tennessee,  97  U  S.  509.   '  I..  Ed 

1118:  Unite. 1  States  v.  McBratney,  104  U. 

S.    621.   624.    26    L.    Ed.    869. 
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3.  Crimes  Committed  in  Places  within  Exclusive  Jurisdiction  of  United 
States — a.  /;/  General. — The  phrase  "within  the  exclusive  jurisdiction  of  the 
United  States."  is  well  understood  as  applying  to  the  crimes  which  are  com- 
mitted within  the  premises,  grounds,  forts,  arsenals,  navy  yards,  and  other  places 
within  the  boundaries  of  a  state,  or  even  within  a  territory,  over  which  the  fed- 
eral government  has  by  cession,  by  agreement,  or  by  reservation  exclusive  juris- 
diction. Those  cases  are  tried  by  circuit  or  district  courts  of  the  United  States, 
administering  the  laws  of  the  United  States,  and  not  by  the  courts  of  the  state 
or  those  of  the  territory.39 

b.  Offenses  on  Land  Not  ztnthin  Any  Judicial  District — (1)  In  General. — Con- 
gress has  given  to  the  federal  courts  jurisdiction  of  certain  offenses  committed 
on  land  and  not  within  any  judicial  district.40 

(2)  Guano  Islands. — By  §  5576  of  the  Revised  Statutes,  all  acts  done,  and  of- 
fenses or  crimes  committed,  on  any  guano  island,  rock  or  key,  by  persons  who 
may  land  thereon,  or  in  the  waters  adjacent  thereto,  "shall  be  held  and  deemed 
to  have  been  done  or  committed  on  the  high  seas,  on  board  a  merchant  ship  or 
vessel  belonging  to  the  United  States,  and  be  punished  according  to  the  laws 
of  the  United  States  relating  to  such  ships  or  vessels  and  offenses  on  the  high 
seas ;  which  laws,  for  the  purposes  aforesaid,  are  hereby  extended  to  and  over 
such  islands,  rocks  or  keys."41 

c.  Offenses  in  Forts,  Arsenals,  and  Like  Places. — The  act  of  congress  of  April 
30,  1790,  provided  for  the  trial  and  punishment  by  the  federal  courts  of  crimes 
committed  in  forts,  arsenals,  and  dockyards,  magazines  and  other  like  places.42 


39.  Places  within  exclusive  jurisdiction 
of  United  States.— Gon-Shay-ee,  130  U.  S. 
343,  352,  32  L.  Ed.  973.  See  post,  "Of- 
fenses in  Forts,  Arsenals  and  Like 
Places,"  VI,  D,  3,  c. 

40.  Offenses  on  land  not  within  any  ju- 
dicial district. — Jones  v.  United  States, 
137   U.    S.   202,   211,   34   L.    Ed.   691. 

Murder  committed  on  any  land  within 
the  exclusive  jurisdiction  of  the  United 
States  and  not  within  any  judicial  district, 
as  well  as  murder  committed  on  the  high 
seas,  is  clearly  included  in  §§  730,  5339, 
Rev.  Stat.,  prescribing  the  place  of  trial 
and  mode  of  punishment  of  murder  com- 
mitted in  certain  places.  Jones  v.  United 
States,  137  U.  S.  202,  211,  34  L.  Ed.  691, 
citing  Ex  parte  Bollman,  4  Cranch  75, 
136,  2  L.  Ed.  554;  United  States  v.  Bevans, 
3  Wheat.  336,  390,  391,  4  L.  Ed.  404;  and 
United  States  v.  Arwo,  19  Wall.  4S6,  22 
L.  Ed.  67.  See  the  titles  HOMICIDE; 
VENUE. 

41.  Guano  islands. — Jones  v.  United 
States  L37  U.  S.  202,  211,  34  L.  Ed.  691. 

'This  section  does  not  *  *  *  assume  to 

extend    the     admiralty     jurisdiction      over 

land;  but,  in  the  exercise  of  the  power  of 

United   States  to  preserve   peace   and 

rush  crime  in  all  regions  over  which 
they  exercise  jurisdiction,  it  unequivocally 
extends  the  provisions  of  the  statutes  of 
the  United  Staler  for  the  punishment  of 
offi  ommitted  upon  the  high  seas  to 

like  offenses  committed  upon  guano 
islands  which  have  been  determined  by 
the  president  to  appertair  to  the  United 
State-.  In  either  case,  the  crime,  the  pun- 
ishment and  the  procedure  are  statutory." 
Jones  v.  United  States,  137  U.  S.  202,  211, 
34  L     Ed.  '-.'.o 

Though  forfeited  for  breach  of  the  act 


of  1856,  crime  committed  upon  guano 
islands  is  cognizable  by  the  federal 
courts.  The  breach  affected  the  private 
rights  only  of  the  delinquent,  and  did  not 
impair  the  dominion  of  the  United  States 
or  the  jurisdiction  of  their  courts.     Jones 

V.  United  States,  137  U.  S.  202,  224,  34  L. 
Ed.   691. 

Murder. — Under  the  laws  relating  to  ad- 
miralty jurisdiction  which  by  order  of  the 
president  has  been  extended  over  guano 
islands  appertaining  to  the  United  States, 
murder  committed  upon  a  guano  island 
shall  be  tried  in  that  district  of  the  United 
States  in  which  the  offender  may  be  found, 
or  into  which  he  is  first  brought.  Jones 
v.  United  States,  137  U.  S.  202,  211,  34  L. 
Ed.   691.      See   the   title   VENUE. 

The  circuit  court  for  the  district  of 
Maryland  has  jurisdiction  of  murder  com- 
mitted on  the  island  of  Navassa,  that  be- 
ing the  district  into  which  the  offender 
was  first  brought  from  such  island.  Jones 
7\  United  States,  137  U.  S.  202,  224,  34  L. 
I-'.d.   691. 

42.  United  States  v.  Bevans,  3  Wheat. 
336,  4  L.  Ed.  404.     See  ante,  "In  General," 

VI.  b).  :;.  a. 

'The  objects  with  wh:  h  the  word 
'place'  is  associated,  are  an,  in  their  na- 
ture, fixed  and  territorial.  A  fort,  an  ar- 
senal, a  dockyard,  a  magazine,  are  all  of 
this  character.  When  the  sentence  pro- 
ceeds with  the  words,  'or  in  any  other 
place  or  distnet  ot  country,  under  the  sole 
and  exclusive  jurisdiction  of  the  United 
State-.'  the  construction  seems  irresist- 
ible, that,  by  the  words  'other  place,'  was 
intended  another  place  of  a  similar  char- 
acter with  those  previously  enumerated, 
and  with  that  which  follows.  Congress 
might    have    omitted,    in    its    enumeration, 
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4.  Offenses  on  Navigable  Waters — a.  Ship  or  Vessel  as  Part  of  Terri- 
tory—  (1)  In  General. — Constructively  ships  or  vessels  constitute  a  part  of  the 
territory  of  the  nation  to  which  their  owners  belong.  Whilst  they  are  on  the 
navigable  waters  they  are  within  the  admiralty  jurisdiction  of  that  country, 
which  extends  to  all  crimes  committed  on  such  vessels.4"1  This  jurisdiction  is 
not  changed  by  the  fact  that  the  rations  within  whose  territorial  limits  a  ship 
may  be,  may  in  some  cases  assert  its  own  authority  over  persons  on  such  vessels 
in  relation  to  acts  committed  by  them  within  its  territorial  limits.44 

Ship  Being  upon  the  "High  Seas." — Crimes  committed  on  or  from  vessels 
afloat  on  the  high  seas,  whether  by  foreigners  or  citizens,  passengers  or  strangers, 
or  officers  or  crew,  are  exclusively  within  the  jurisdiction  of  the  nation  whose 
flag  they  flv  and  to  which  they  belong.45 

"High  Seas"  Defined.— See  post,  "'High  Seas,'  etc..  Defined,"  VI,  D,  4, 
b,  (1),  (a). 

Application  of  Federal  Statutes  to  Foreign  Ship. — See  post,  "Offenses 
on  Board  Foreign  Vessels/'  VI,  D.  4,  b,   (2). 

(2)  Vessel  within  Limits  of  Another  Country. — The  general  rule  is  that  the 
country  to  which  the  vessel  belongs  will  exercise  jurisdiction  over  all  matters 
affecting  the  vessel  or  those  belonging  to  her.  without  interference  of  the  local 
government,  unless  they  involve  its  peace,  dignity,  or  tranquillity,  in  which  case 
it  may  assert  its  authority.46 


some  similar  place,  within  its  exclusive 
jurisdiction,  which  was  not  comprehended 
by  any  of  the  terms  employed,  to  which 
some  other  name  might  be  given;  and 
therefore,  the  words  'other  place,'  or  'dis- 
trict of  country,"  were  added;  but  the  con- 
text shows  the  mind  of  the  legislature  to 
have  been  fixed  on  territorial  objects  of 
a  similar  character."  United  States  v. 
Bevans,  3  Wheat.  336,  390,  4  L.  Ed.  404. 
See  United  States  v.  Rodgers,  150  U.  S. 
249,  277,  37   L.   Ed.   1071. 

Does  not  extend  to  ship  of  war. — The 
words  '"within  any  fort,  arsenal,  dockyard, 
magazine,  or  in  any  other  place  or  district 
of  country  under  the  sole  and  exclusive 
jurisdiction  of  the  United  States,"  in  the 
3d  section  of  the  act  of  1790.  ch. 
9,  do  not  extend  to  a  ship  of  war.  but  only 
to  objects  in  their  nature  fixed  and  ter- 
ritorial. United  States  v.  Bevans,  3 
Wheat.  336,  4  L.  Ed.  404.  See,  also,  Ten- 
nessee V.  Davis,  100  U.  S.  257,  275,  25  L. 
Ed.   648. 

The  crime  of  murder  committed,  on  the 
Fort  Leavenworth  military  reservation, 
on  a  part  thereof  not  used  for  military 
purposes,  is  within  the  jurisdiction  of  the 
United  States  circuit  court  for  the  district 
of  Kansas.  Benson  v.  United  States,  146 
U.    S.    325,    36    L.    Ed.    991. 

43.  Ship  as  part  of  territory. — United 
Stafes  v.  Rodgers,  150  U.  S.  249,  260,  37 
L.  Ed.  1071.  See,  also,  the  title  INTER- 
NATIONAL LAW. 

"Offenses  committed  upon  vessels  be- 
longing to  citizens  of  the  United  Stal  -. 
within  their  admiralty  jurisdiction  (that 
is,  within  navigable  waters),  though  out  of 
the  territorial  limits  of  the  United  States, 
may  be  judicially  considered  when  the  ves- 
sel and  parties  are  brought  within  their 
territorial  jurisdiction."  United  States  V. 
Roderers.  150  TJ.  S.  249,  264.  37  L"  Ed.  1<)71. 
See  post,  "Offenses  on  or  from  on  Board 


Vessels    of    United    States,"    VI,    D,    4,    b, 
(1),   (b),  bb. 

44.  United  States  v.  Rodgers.  150  U. 
S.  249,  260,  37  L.  Ed.  1071.  See  post, 
"Vessel  within  Limits  of  Another  Coun- 
try." VI,  D,  4,  a,  (2). 

45.  Ship  being  upon  the  high  seas. — 
United  States  v.  YYiltberger,  5  Wheat.  76, 
5  L.  Ed.  37;  United  States  v.  The  Pirate-.  5 
Wheat.  184.  5  L.  Ed.  64;  United  States  v. 
Holmes.  5  Wheat.  412.  5  L.  Ed.  122;  In  re 
Ross,  140  U.  S.  453,  476,  35  L.   Ed.  581. 

If  the  offense  be  committed  on  board 
of  a  foreign  vessel  by  a  citizen  of  the 
United  States,  or  on  board  of  a  vessel  of 
the  United  States  by  a  foreigner, 
the  offender  is  to  be  considered, 
pro  hac  vice,  and  in  respect  to  this  sub- 
ject, as  belonging  to  the  nation  under 
whose  flag  he  sails.  In  re  Ross,  140  U. 
S.  453,  476,  35  L.  Ed.  581;  United  States 
v.   Holmes.  5  Wheat.   412,  5   L.   Ed.   122. 

The  nation,  under  whose  flag  a  vessel 
sails  and  within  whose  particular  jurisdic- 
tion all  on  board  such  vessel  are,  provides 
for  all  offenses  against  it,  which,  are  com- 
mitted by  those  on  board,  the  punishment 
its  own  policy  may  dictate.  United  States 
v.  Palmer,  3  Wheat.  610,  632,  4  L.  Ed. 
471;  United  States  v.  Klintock,  5  Wheat. 
144,  152,  5  L.   Ed.  55. 

46.  Within  territorial  limits  of  another 
country. — United  States  v.  Rodgers,  150 
U.  S.  249,  260,  37  L.  Ed.  1071;  Wildenhus's 
Case,  120  U.  S.  1,  12,  30  L.  Ed.  565. 

"By  comity  it  came  to  be  generally  un- 
derstood among  civilized  nations  that  all 
matters  of  discipline  and  all  things  done 
on  board  which  affected  only  the  vessel 
or  those  belonging  to  her,  and  did  not  in- 
volve the  peace  or  dignity  of  the  country, 
or  the  tranquillity  of  the  port,  should  be 
left  by  the  local  government  to  be  dealt 
with  by  the  authorities  of  the  nation  to 
which   the  vessel   belonged  as  the  laws  of 
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b.  Under  the  Federal  Statutes — (1)  Offenses  on  the  High  Seas,  or  in  Any 
River,  Haven,  Bay,  etc. —  (a)  "High  Seas,"  etc.,  Defined. — The  term  "high 
seas"  was  formerly  used,  particularly  by  writers  on  public  law,  and  generally  in 
official  communications  between  different  governments,  to  designate  the  open,  unen- 
closed waters  of  the  ocean,  or  of  the  British  seas,  outside  of  their  ports  and 
havens.47  The  term  is  applicable  to  the  open,  unenclosed  portion  of  all  large 
bodies  of  navigable  waters,  whose  extent  cannot  be  measured  by  one's  vision, 
and  the  navigation  of  which  is  free  to  all  nations  and  people  on  their  borders, 
by  whatever  names  those  bodies  may  be  locally  designated.48  But  the  "high 
seas"  do  not  extend  to  a  bay,49  lake  or  other  body  of  water,  whose  dimensions 


that  nation  or  the  interests  of  its  com- 
merce should  require.  But  if  crimes  are 
committed  on  board  of  a  character  to  dis- 
turb the  peace  and  tranquillity  of  the 
country  to  which  the  vessel  has  been 
brought,  the  offenders  have  never  by  com- 
ity or  usage  been  entitled  to  any  exemp- 
tion from  the  operation  of  the  local  laws 
for  their  punishment,  if  the  local  tribu- 
nals see  fit  to  assert  their  authority." 
Wildenhus's  Case,  120  U.  S.  1,  12,  30  L.  Ed. 
565. 

"The  principle  which  governs  the  whole 
matter  is  this:  Disorder  which  disturbs 
only  the  peace  of  the  ship  or  those  on 
board  are  to  be  dealt  with  exclusively  by 
the  sovereignty  of  the  home  of  the  ship, 
but  those  which  disturb  public  peace  may 
be  suppressed,  and,  if  need  be,  the  offen- 
ders punished  by  the  proper  authorities 
of  the  local  jurisdiction."  Wildenhus's 
Case,  120  U.  S.  1,  18,  30  L.  Ed.  565. 

It  may  not  be  easy  at  all  times  to  de- 
termine to  which  of  the  two  jurisdictions 
a  particular  act  of  disorder  belongs. 
Much  will  undoubtedly  depend  on  the  at- 
tending circumstances  of  the  particular 
case.  Wildenhus's  Case,  120  U.  S.  1,  18, 
30  L,  Ed.  565. 

Under  the  treaty  between  the  United 
States  and  Belgium  which  is  the  law  which 
new  governs  the  conduct  of  these  nations 
towards  each  other  in  this  particular,  each 
nation  has  granted  to  the  other  such  local 
jurisdiction  within  its  own  dominion  as 
may  be  necessary  to  maintain  order  on 
board  a  merchant  vessel,  but  has  reserved 
to  itself  the  right  to  interfere  if  the  "dis- 
order" on  board  is  of  a  nature  to  disturb 
the  public  tranquillity.  Wildenhus's  Case, 
120   l\  S.   1,  17,  30  L.  Ed.  565. 

"If  the  thing  done — 'the  disorder,'  as  it 
is  called  in  the  treaty — is  of  a  character  to 
affect  those  on  shore  or  in  the  port  when 
it  l>  known,  the  fact  that  only  those 

on  the  ship  saw  it  when  it  was  done  is  a 
matter  of  no  moment.  Those  who  are  not 
on  the  vessel  pay  no  special  attention  to 
the  mere  disputes  or  quarrels  of  the  sea- 
men while  on  board,  whether  they  occur 
underdeck  or  above.  Neither  do  they  as 
a  rule  care  for  anything  done  on  board 
which  relates  only  to  the  discipline  of  the 
ship,  or  to  the  preservation  of  order  and 
authority.  Not  so,  however,  with  crimes 
which  from  their  gravity  awaken  a  public 
interest  as  soon  a-  thev  becomt  known, 
and    especially    those    of    a    character    for 


which  every  civilized  nation  considers  it- 
self bound  to  provide  a  severe  punishment 
when  committed  within  its  own  jurisdic- 
tion. In  such  cases  inquiry  is  certain  to 
be  instituted  at  once  to  ascertain  how  or 
why  the  thing  was  done,  and  the  popular 
excitement  rises  or  falls  as  the  news 
spreads  and  the  facts  become  known.  It 
is  not  alone  the  publicity  of  the  act,  or 
the  noise  and  clamor  which  attends  it,  that 
fixes  the  nature  of  the  crime,  but  the  act 
itself.  If  that  is  of  a  character  to  awaken 
public  interest  when  it  becomes  known,  it 
is  a  "disorder'  the  nature  of  which  is  to  af- 
fect the  community  at  large,  and  conse- 
quently to  invoke  the  power  of  the  local 
government  whose  people  have  been  dis- 
turbed by  what  was  done.  The  very  na- 
ture of  such  an  act  is  to  disturb  the  quiet 
of  a  peaceful  community,  and  to  create,  in 
the  language  of  the  treaty,  a  'disorder' 
which  will  'disturb  tranquillity  and  public 
order  on  shore  or  in  the  port.'  '  Wilden- 
hus's Case,  120  U.  S.  1,  17,  30  L.  Ed.  565. 

"Felonious  homicide  is  a  subject  for 
the  local  jurisdiction,  and  that  if  the 
proper  authorities  are  proceeding  with  the 
case  in  a  regular  way,  the  consul  has  no 
right  to  interfere  to  prevent  it.''  Wilden- 
hus's Case,   120  U.   S.   1,   18,  30  L.   Ed.  565. 

A  murder  had  been  committed  in  a  port 
of  the  United  States  on  a  Belgian  mer- 
chant vessel  by  one  of  the  crew  upon  the 
person  of  another,  both  citizens  of  Bel- 
gium. The  Belgian  consul  of  that  port 
resisted  the  local  authorities  in  the  pun- 
ishment of  a  crime  by  virtue  of  a  treaty 
providing  that  consuls  should  alone  take 
cognizance  of  differences  arising  between 
captain,  officers  and  crew,  the  local  au- 
thorities not  to  interfere  except  where  the 
disorder  is  of  such  a  nature  as  to  disturb 
tranquillity  or  public  order  on  shore  or  in 
port.  It  was  held  that  the  offender  may 
be  punished  by  the  authorities  of  the  local 
jurisdiction.  Wildenhus's  Case,  120  U.  S. 
1,  18,  30  L.  Ed.  565. 

47.  "High  Seas,"  etc.,  defined.— United 
States  v.  Rodgers,  150  U.  S.  240.  253,  37 
L.  Ed.  1071.  See,  also,  United  States  v. 
Wiltberger,  5  Wheat.  76,  94,  5  L.  Ed.  37. 

48.  United  States  v.  Rodgers,  150  U.  S. 
249.  261.  37  L.   Ed.  1071. 

49.  Where  the  place  is  within  a  bay 
"not  so  wide  but  that  persons  and  objects 
on  the  one  side  can  be  ascertained  by  the 
naked  eye  by  persons  on  the  opposite 
side,"    it   is   within   the   body   of   a   county 
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are  capable  of  measurement  by  the  unaided  vision  and  which  is  within  the  limits 
of  a  state  ;50  nor  to  a  river,  about  half  a  mile  wide  and  in  the  interior  of  a 
country;51  but  may  extend  to  a  vessel  in  an  open  road  within  a  marine  league  of 
the  shore.52 

(b)  Out  of  the  Jurisdiction  of  Any  Particular  State — aa.  In  General. — Un- 
der the  8th  section  of  the  act  of  1790,  ch.  9,  ''for  the  punishment  of  certain 
crimes  against  the  United  States,"  the  courts  of  the  Union  have  cognizance  of 
certain  offenses  committed  on  the  high  seas,  or  in  any  river,  haven,  basin  or 
bay,  etc.,  out  of  the  jurisdiction  of  any  particular  state.52  It  is  not  the  offense 
committed,  but  the  bay,  etc.,  in  which  it  is  committed,  that  must  be  out  of  the 
jurisdiction  of  the  state.54 


and  the  territorial  limits  of  the  state.  Man- 
chester v.  Massachusetts,  139  U.  S.  240, 
263,  35  L.   Ed.   159. 

In  the  case  of  United  States  v.  Bevans, 
3  Wheat.  336,  4  L.  Ed.  404,  the  place 
where  the  offense  was  committed  was  in 
Boston  Harbor;  and  it  was  held  to  be 
within  the  jurisdiction  of  Massachusetts. 
Manchester  v.  Massachusetts,  139  U.  S. 
240,   263,   35    L.    Ed.    159. 

50.  "Lakes,  properly  so  called,  that  is, 
bodies  of  water  whose  dimensions  are 
capable  of  measurement  by  the  unaided 
vision,  within  the  limits  of  a  state,  are 
part  of  its  territory  and  subject  to  its  ju- 
risdiction, but  bodies  of  water  of  an  ex- 
tent which  cannot  be  measured  by  the 
unaided  vision,  and  which  are  navigable 
at  all  times  in  all  directions,  and  border 
on  different  nations  or  states  or  people, 
and  find  their  outlet  in  the  ocean  as  in  the 
present  case,  are  seas  in  fact,  however 
they  may  be  designated.  And  seas  in  fact 
do  not  cease  to  be  such,  and  become 
lakes,  because  by  local  custom  they  may 
be  so  called."  United  States  v.  Rodgers, 
150  U.  S.  249,  265,  37  L.   Ed.  1071. 

The  Great  Lakes. — See  post,  "Great 
Lakes."  VI,  D,  4,  b,  (1),   (d). 

51.  River. — United  States  v.  Wiltberger, 
5  Wheat.  76,  5  L.  Ed.  37;  United  States 
V.  Rodgers,  150  U.  S.  249,  267,  37  L.  Ed. 
1071. 

"If  the  words  be  taken  according  to  the 
common  understanding  of  mankind,  if  they 
be  taken  in  their  popular  and  received 
sense,  the  'high  seas,'  if  not  in  all  instances 
confined  to  the  ocean  which  washes  a 
coast,  can  never  extend  to  a  river  about 
half  a  mile  wide,  and  in  the  interior  of  a 
country."  United  States  v.  Wiltberger,  5 
Wheat.  76,  94,  5  L,  Ed.  37.  See,  also, 
United  States  v.  Rodgers,  150  U.  S.  249, 
267,  37  L   Ed.   1071. 

The  courts  of  the  United  States  have  no 
jurisdiction,  under  the  act  of  April  30th, 
1790,  conferring  jurisdiction  of  certain  of- 
fenses committed  on  the  high  seas,  of  the 
crime  of  manslaughter,  committed  by  the 
master  upon  one  of  the  seamen  on  board 
a  merchant  vessel  of  the  United  States, 
lving  in  the  river  Tigris,  in  the  empire  of 
China,  35  miles  above  its  mouth,  off 
Wampoa,  about  100  yards  from  the  shore, 
in  four  and  a  half  fathoms  water,  and  be- 
low low-water  mark.  United  States  v. 
Wiltberger,  5  Wheat.  76,  5  L.  Ed.  37.    See, 


also,  United  States  v.   Rodgers,  150  U.  S. 
249,   267,   37    L    Ed.    1071. 

52.  Open  road.— United  Staies  v.  The 
Pirates,  5  Wheat.  184,  5  L.  Ed.  64. 

"A  vessel  in  an  open  road  may  well  be 
found  by  a  jury  to  be  on  the  seas.  It  is 
historically  known,  that  in  prosecuting 
trade  with  many  places,  vessels  lie  at 
anchor  in  open  situations  (and  espe- 
cially, w-here  the  trade-winds  blow),  under 
the  lee  of  the  land.  Such  vessels  are 
neither  in  a  river,  haven,  basin  or  bay, 
and  are  nowhere,  unless  it  be  on  the  seas. 
Being  at  anchor  is  immaterial,  for  this 
might  happen  in  a  thousand  places  in  the 
open  ocean,  as  on  the  banks  of  Newfound- 
land. Nor  can  it  be  objected,  that  it  was 
within  the  jurisdiction  limits  of  a  foreign 
state;  for  those  limits,  though  neutral  to 
war,  are  not  neutral  to  crimes."  United 
States-  v.  The  Pirates,  5  Wheat.  184,  200,  5 
L.   Ed.  64. 

It  is  competent,  in  an  indictment  for 
piracy,  for  the  jury  to  find,  that  a  vessel, 
within  a  marine  league  of  the  shore,  at 
anchor,  in  an  open  roadstead  at  the  island 
of  Bonavista.  where  vessels  only  ride, 
under  shelter  of  the  land,  at  a  season  when 
the  course  of  the  winds  is  invariable,  is 
upon  the  high  seas.  United  States  v.  The 
Pirates,  5  Wheat.  184,  5  L.  Ed.  64.  See 
the  title  PIRACY. 

53.  Out  of  jurisdiction  of  any  particu- 
lar state.— United  States  v.  Bevans,  3 
Wheat.  336,  386,  4  L.  Ed.  404;  Manchester 
v.  Massachusetts,  139  U.  S.  240,  263,  35 
L.   Ed.   159. 

The  words  "out  of  the  jurisdiction  of 
any  particular  state,"  in  the  act  of  April 
30th,  1790,  §  8,  must  be  construed  to  mean 
out  of  the  jurisdiction  of  any  particular 
state  of  the  Union.  "Particular  state  is 
uniformlv  used  in  contradistinction  to 
United  States."  United  States  v.  The 
Pirates,  5  Wheat.  184,  200,  5  L.  Ed.  64, 
See,  also,  United  States  v.  Rodgers,  150 
U.   S.   249,   266,   267,   37   L.   Ed.    1071. 

54.  United  States  v.  Bevans,  3  Wheat. 
336,  4  L.  Ed.  404;  United  States  v.  Wilt- 
berger, 5  Wheat.  76,  96,  5  L.  Ed.  37.  See, 
also,  Tennessee  v.  Davis,  100  U.  S.  257, 
276.  25   L.    Ed.   648. 

To  bring  the  offense  within  the  juris- 
diction of  the  courts  of  the  Union,  it  must 
have  been  committed  in  a  river,  etc.,  out 
of  the  jurisdiction  of  any  state.  If,  then, 
it   should  be  true,  that  the   state   can  take 
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bb.  Offenses  on  or  from  on  Board  Vessels  of  United  States.— As  to  the  right 
of  the  United  States  to  punish  all  offenses  committed  on  or  from  on  board  their 
own  vessels,  it  cannot  be  doubted,  nor  has  it  been  doubted,  that  the  act  of  1790 
extends  to  such  offenses,  when  committed  on  the  high  seas.55 

Locus  in  Quo  Must  Be  in  Legal  Sense  the  High  Seas.— Under  an  act  of 
congress  punishing  a  crime  committed  on  the  "high  seas,"  the  federal  courts 
have  no  jurisdiction  of  such  offenses  when  committed  on  a  vessel  in  a  river, 
haven,  basin,  bay,  etc.,  which  is  subject  to  territorial  jurisdiction.  The  locus 
in  quo  specified  in  the  indictment  in  such  cases  is  not  in  a  legal  sense,  the  high 


seas 


.-,.; 


(c)  Within  the  Limits  of  Any  Particular  State — aa.  United  States  Courts— 
(aa)  In  General.— Whatever  may  be  the  constitutional  power  of  congress,  it 
has  not  been  so  exercised,  in  §  8  of  the  act  of  1790,  ch.  9,  as  to  confer  on  the 
courts  of  the  United  States  jurisdiction  over  any  offense  committed  in  a  river, 
haven,  basin  or  bay  ;  which  river,  haven,  basin  or  bay  is  within  the  jurisdiction 
of  any  particular  state.57 

Test.— See  ante,  -"High  Seas,'  etc.,  Defined,"  VI,  D,  4,  b,  (1),   (a). 

(bb)  On  Board  War  Ship  of  United  States. — A  crime  on  board  a  ship  of 
war  of  the  United  States  lying  in  a  harbor  within  state  jurisdiction  is  not  cog- 
nizable in  the  federal  courts.58 

bb.  State  Courts. — The  extent  of  the  territorial  jurisdiction  of  a  state  over 
crimes  on  the  sea  adjacent  to  its  coast  is  that  of  an  independent  nation  ;  and, 
except  so  far  as  any  right  of  control  over  this  territory  has  been  granted  to 
the  United  States,  this  control  remains  with  the  state.59 


no  cognizance  of  the  offense;  yet,  unless 
the  place  itself  be  out  of  her  jurisdiction, 
congress  has  not  given  cognizance  of  that 
offense  to  its  courts.  If  there  be  a  com- 
mon jurisdiction,  the  crime  cannot  be 
punished  in  the  courts  of  the  Union. 
United  States  v.  Bevans,  3  Wheat.  336, 
387,    388,    4    L.    Ed.    404. 

55.  Offenses  on  or  from  on  board  ves- 
sels of  United  States. — United  States  v. 
The  Pirates,  5  Wheat.  184,  194,  5  L. 
Ed.  64. 

A  murder  is  punishable  by  the  law  of 
the  United  States  if  committed  on  the 
high  sea-,  from  a  vessel  belonging  to  the 
United  States,  by  a  mariner,  a  foreigner, 
on  board  of  such  vessel,  upon  another  for- 
eigner on  board  of  a  foreign  vessel. 
United  States  v.  The  Pirates,  5  Wheat. 
L84,  5  L.  Ed.  64;  United  States  v.  Holmes, 
5  Wheat.   412,  418,   5   L.    Ed.    122. 

56.  Locus  in  quo  must  be  in  legal  sense 
the  high  seas. — United  States  v.  Wilt- 
berger,  5  Wheat.  76,  5  L.  Ed.  37;  United 
States  v.  The  Pirates,  5  Wheat.  184,  5  L. 
Ed.  64;  United  States  v.  Bevans,  3  Wheat. 
336,  4  L.   Ed.  404. 

It  is  not  enough  that  a  felony  of  the 
highest  enormity  is  charged  in  the  indict- 
ment, or  that  the  laws  of  the  United 
State-  denounce  it  as  a  capital  crime,  and 
subject  it  to  trial  and  judgment  in  the 
national  court-;  but  it  must  further  be 
manifest  that  the  plan-  where  the  trans- 
action occurred  is  designated  by  legisla- 
tive enactment  as  one  over  which  this  au- 
thority may  be  exercised  by  the  court. 
Place  i-  made,  by  the  statute,  an  essen- 
tial ingredient  in  the  offense;  and,  if  the 
locus   in    quo    specified    in    the    indictment, 


is  not,  in  a  legal  sense,  the  high  seas,  a 
federal  court  has  no  jurisdiction  over  the 
charge.  United  States  v.  The  Pirates,  5 
Wheat.  184,  5  L.  Ed.  64.  See  ante,  *'  'High 
Seas,'  etc.,  Defined,"  VI,  D,  4,  b.  (l),  (a). 

57.  United  States  courts. — United 
States  v.  Bevans,  3  Wheat.  336,  386,  4  L. 
Ed.  404;  Manchester  V.  Massachusetts, 
139   U.   S.  240,  263,   35   L.   Ed.   159. 

58.  Offenses  committed  on  board  war 
ships  of  the  United  States. — United  States 
v.  Bevans,  3  Wheat.  336,  4  L.  Ed.  404.  See 
Tennessee  v.  Davis,  100  U.  S.  257,  275,  25 
L.    Ed.    648. 

Congress  has  power  to  provide  for  the 
punishment  of  offenses  committed  by  per- 
sons serving  on  board  a  ship  of  war  of 
the  United  States,  wherever  that  ship  may 
lie;  but  congress  has  not  exercised  that 
power,  in  the  case  of  a  ship  lying  in  the 
waters  of  the  United  States.  United 
States  v.  Bevans,  3  Wheat.  336,  4  L.  Ed. 
404. 

A  murder  committed  on  board  a  ship 
of  war,  lying  within  the  harbor  of  Boston, 
is  not  cognizable  in  the  circuit  court  for 
the  district  of  Massachusetts.  United 
States  v.  Bevans,  3  Wheat.  336,  390,  4  L. 
Ed.  404. 

59.  State  court. — Manchester  v.  Massa- 
chusetts, 139  U.  S.  240,  264,  35  L.  Ed.  159. 
See  United  States  v.  Bevans,  3  Wheat. 
336,   4   L.    Ed.   404. 

"The  statutes  of  the  United  States  de- 
fine and  punish  but  few  offenses  on  the 
high  seas,  and,  unless  other  offenses  when 
committed  in  the  sea  near  the  coast  can 
be  punished  by  the  states,  there  is  a  large 
immunity  from  punishment  for  acts  which 
ought  to  be  punishable  as  criminal."  Man- 
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(d)  Great  Lakes. — The  term  "high  seas,"  as  used  in  §  5346,  Rev.  Stat.,  U.  S., 
is  applicable  to  the  open,  unenclosed  waters  of  the  Great  Lakes.'1" 

(2)  Offenses  on  Board  Foreign  I'essels. — Xo  general  words  of  an  act  of  con- 
gress ought  to  be  construed  to  embrace  offenses  on  board  foreign  vessels  when 
committed  by  foreigners  against  a  foreign  government,  but  such  words  should 
be  restricted  to  offenses  committed  by  persons  who,  at  the  time  of  committing 
them,  were  within  the  ordinary  jurisdiction  of  the  United  States.  The  rule  is 
otherwise  as  to  persons  on  board  piratical  vessels.61 

(3)  General  Piracy.  Murder  or  Robbery. — General  piracy,  or  murder,  or  rob- 
bery, committed  in  the  places  described  in  the  8th  section  of  the  act  of  April, 
1790,  by  persons  on  board  of  a  vessel,  not  at  the  time  belonging  to  the  subjects 
of  any  foreign  power,  but  in  possession  of  a  crew  acting  in  defiance  of  all  law, 
and  acknowledging  obedience  to  no  government  whatever,  is  within  the  true 
meaning  of  this  act,  and  is  punishable  in  the  courts  of  the  United  States.  Per- 
sons of  this  description  are  proper  objects  for  the  penal  code  of  all  nations.62 


Chester   v.    Massachusetts,    139    U.    S.    240, 

264.  35    L.    Ed.    159. 

That  body  of  water  known  as  Buzzard's 
Bay  is  within  the  jurisdiction  of  the 
courts  of  the  state  of  Massachusetts  as 
far  as  regards  the  trial  and  conviction  of 
one  accused  of  violating  its  statutes  regu- 
lating the  fishing  industry  and  forbidding 
the  use  of  seines  or  nets  therein.  Man- 
chester v.  Massachusetts,  139  U.  S.  240, 
262,  35  L.  Ed.  159,  citing  Smith  v.  Mary- 
land, 18   How.   71,   15   L.   Ed.   269. 

60.  Great  Lakes. — United  States  v.  Rod- 
gers, 150  U.  S.  249,  253,  37  L.  Ed.  1071. 

"The  limitation  to  the  jurisdiction  by 
the  qualification  that  the  offenses  pun- 
ishable are  committed  on  vessels  in  any 
arm  of  the  sea,  or  in  any  river,  haven, 
creek,  basin,  or  bay  'without  the  jurisdic- 
tion of  any  particular  state,  *  *  *  does 
not  apply  to  vessels  on  the  'high  seas'  of 
the  lakes,  but  only  to  vessels  on  the 
waters  designated  as  connecting  with 
them.  So  far  as  vessels  on  those  seas  are 
concerned,  there  is  no  limitation  named 
to  the  authority  of  the  United  States." 
United   States   v.   Rodgers,   150   U.   S.   249, 

265,  37  L.   Ed.   1071. 

"The  act  of  congress  of  September  4, 
1890,  26  Stat.  424,  ch.  874  (l  Sup.  to  the 
Rev.  Stat.  ch.  874,  p.  799),  providing  for 
the  punishment  of  crimes  subsequently 
committed  on  the  Great  Lakes,  does  not, 
of  course,  affect  the  construction  of  the 
law  previously  existing."  United  States 
v.  Rodgers,  150  U.  S.  249,  263,  37  L.  Ed. 
1071. 

Felony  committed  on  Detroit  River. — 
Revised  Statutes,  §  5346,  provides  that 
every  person  who  upon  the  high  seas  or 
in  any  river  connecting  them,  within  the 
admiralty  jurisdiction  of  the  United  States 
and  out  of  the  jurisdiction  of  any  par- 
ticular state,  commits,  on  board  of  any 
vessel  belonging  in  whole  or  in  part  to 
the  United  States,  or  any  citizen  thereof 
an  assault  on  another  with  a  dangerous 
weapon  or  with  intent  to  perpetrate  a 
felony  shall  be  punished,  etc.  Since  the 
Great  Lakes  are  defined  as  high  sons  any 
felony  committed  on  the  ^  Detroit  River 
connecting  two  of  them  is  within  the  pro- 
5  U  S  Enc— 6 


visions  of  this  statute.  United  States  v. 
Rodgers,  150  U  S.  249,  263,  37  L.  Ed. 
1071. 

The  courts  of  the  United  States  have 
jurisdiction  under  §  5346  of  the  Revised 
Statutes  to  try  a  person  who  commits, 
on  board  a  vessel  belonging  in  whole  or 
in  part  to  the  United  States  or  to  a  citi- 
zen of  the  United  States,  an  assault  on 
another  with  a  dangerous  weapon,  etc., 
when  such  vessel  is  in  the  Detroit  River, 
out  of  the  jurisdiction  of  any  particular 
state,  and  within  the  territorial  limits  of 
the  Dominion  of  Canada.  United  States 
v.  Rodgers,  150  U.  S.  249,  266,  37  L.  Ed. 
1071. 

61.  Offenses  on  board  foreign  vessels. 
— United  States  v.  Palmer,  3  Wheat.  610, 
632,  4  L.  Ed.  471;  United  States  v.  Klin- 
tock,  5  Wheat.  144,  152,  5  L.  Ed.  55.  See 
post,  ''General  Piracy,  Murder  or  Rob- 
bery," VI,  D,  4,  b,   (3). 

The  words  "any  captain  or  mariner  of 
any  ship  or  other  vessel,"  in  the  act  of 
April  30,  1790,  comprehend  all  captains 
and  mariners,  as  entirely  as  the  words 
"any  person  or  persons,"  comprehend  the 
whole  human  race.  Yet  it  would  be  diffi- 
cult to  believe,  that  the  legislature  in- 
tended to  punish  the  captain  or  mariner 
of  a  foreign  ship,  etc.,  subject  to  the  ju 
risdiction  of  a  foreign  government.  The 
third  member  of  the  sentence  also  begins 
with  the  general  words  'any  seamen.'  But 
it  cannot  be  supposed,  that  the  legisla- 
ture intended  to  punish  a  seaman,  on 
board  a  ship  sailing  under  a  foreign  flag, 
under  the  jurisdiction  of  a  foreign  gov- 
ernment, etc.  United  States  v.  Palmer,  3 
Wheat.    610,    632,   4    L.    Ed.    471. 

The  words  "any  person  or  persons," 
are  broad  enough  to  comprehend  every 
human  being,  but  are  not  held  to  be  terms 
of  unlimited  extent.  United  States  v. 
Palmer,  :;  Wheat.  610,  630,  4  L.  Ed.  471. 

62.  General  piracy,  murder  or  robbery. 
— United  States  v.  Klintock.  5  Wheat. 
144,  152,  5  L.  Ed.  :.:.. 

The  court  said:  "We  think  that  the 
general  words  of  tin:  act  of  conyrr>-  ap- 
plying to  all  persons  whatsoever,  though 
they  ought  not  to  be  so  construed  as  to  ex- 
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To  exclude  the  jurisdiction  of  the  courts  of  the  United  States,  in  cases 
of  murder  or  robbery  committed  on  the  high  seas,  the  vessel  in  which  the 
offender  is,  or  to  which  he  belongs,  must  be,  at  the  time,  in  fact,  as  well  as  in 
right,  the  property  of  a  subject  of  a  foreign  state,  and  in  virtue  of  such  property, 
subject,  at   that  time,  to  his  control.03 

But  if  the  offense  be  committed  in  a  vessel,  not  at  the  time  belonging 
to  subjects  of  a  foreign  state,  but  in  possession  of  persons  acknowledging 
obedience  to  no  government  or  flag,  and  acting  in  defiance  of  all  law,  it  is  em- 
braced by  the  act  of  the  30th  of  April,  1790.°- 
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tend  to  persons  under  the  acknowledged 
authority  of  a  foreign  state,  ought  to  be 
so  construed  as  to  comprehend  those  who 
acknowledge  the  authority  of  no  state. 
Those  general  terms  ought  not  to  be  ap- 
plied to  offenses  committed  against  the 
particular  sovereignty  of  a  foreign  power; 
but  we  think  they  ought  to  be  applied  to 
offenses  committed  against  all  nations,  in- 
cluding the  United  States,  by  persons  who 
by  common  consent  are  equally  amenable 
to  the  laws  of  all  nations."  United  States 
v.  Klintock,  5  Wheat.  144,  152,  5  L.  Ed.  55. 

63.  United  States  v.  Klintock,  5  Wheat. 
144,  5  L.  Ed.  55;  United  States  v.  Holmes, 
5  Wheat.  412,  416,  5   L.  Ed.   122. 

"He  must,  at  the  time,  be  sailing  under 
the  flag  of  a  foreign  state,  whose  authority 
is  acknowledged."  United  States  v.  Klin- 
tock,  5  Wheat.   144,   150,  151,   5   L.   Ed.   55. 

A  murder  is  not  punishable  by  the  laws 
of  the  United  States,  if  committed  by  one 
foreigner  on  another,  both  being  on  board 
a  foreign  vessel.  The  court  said:  "The 
prisoner  is  a  British  subject,  the  deceased 
was  the  same,  and  the  ship  also  British, 
^his.  though  not  in  all  its  circumstances 
the  same,  is  in  principle  precisely  that  of 
the  United  Stares  v.  Palmer  (3  Wheat. 
CIO,  626,  4  L.  Ed.  471).  The  only  dif- 
ference is,  that  the  case  of  Palmer  sup- 
poses the  prisoner  and  the  deceased  to 
belong  to  different  vessels,  and  the  cer- 
tificate of  the  court  would  seem  to  cover 
the  case  of  an  American  as  well  as  a  for- 
eigner, who  commits  an  offense  on  board 
a  foreign  vessel."  United  tates  v.  The 
Pirates,  5  Wheat.  184,  195,  5  L.  Ed.  64. 

"The  crime  of  robbery,  committed  by 
a  person  on  the  high  seas,  on  board  of 
any  ship  or  vessel  belonging  exclusively 
to  subjects  of  a  foreign  state,  on  persons 
within  a  vessel  belonging  exclusively  to 
subjects  of  a  foreign  state,  is  not  a 
piracy,  within  the  true  intent  and  meaning 
<  f  the  act  for  the  punishment  of  certain 
crimes  against  the  United  States."  United 
States  v.  Palmer,  3  Wheat.  610,  633,  4  L. 
Ed.  471:  United  States  v.  Klintock,  5 
Wheat.   144,  150,  5  L.  Ed.  55. 

64.  Vessel  in  possession  of  pirates. — 
United  State-  v.  Klintock,  5  Wheat.  144, 
5  L.  Ed.  55;  United  States  v.  Holmes,  5 
Wheat.    412,   416,   5    I-    Ed.    122. 

The  courts  of  the  United  States  have 
jurisdiction,  under  the  act  of  the  30th  of 
April,  1790,  of  murder  or  robbery  com- 
mitted on  the  high  seas,  although  com- 
mitted on  hoard  of  a  vessel,  not  belong- 
ing to  citizens  of  the  United  States,  as  if 


she  had  no  national  character,  but  was 
possessed  and  held  by  pirates,  or  persons 
not  lawfully  sailing  under  the  flag  of  any 
foreign  nation.  United  States  v.  Holmes, 
5  Wheat.  412,  416,  5  L.  Ed.  122. 

In  the  same  case,  and  under  the  same 
act,  if  the  offense  be  committed  on  board 
of  a  foreign  vessel,  by  a  citizen  of  the 
United  States,  or  on  board  a  vessel  of  the 
United  States,  by  a  foreigner,  or  by  a 
citizen  or  foreigner,  on  board  of  a  pirat- 
ical vessel,  the  offense  is  equally  cogni- 
zable by  the  courts  of  the  United  States. 
United  States  v.  Holmes,  5  Wheat.  412, 
5  L.  Ed.  122. 

It  makes  no  difference,  in  such  a  case, 
and  under  the  same  act,  whether  the  of- 
fense was  committed  on  board  of  a  ves- 
sel, or  in  the  sea,  as,  by  throwing  the  de- 
ceased overboard  and  drowning  him,  or  by 
shooting  him,  when  in  the  sea,  though  he 
was  not  thrown  overboard.  United  States 
v.  Holmes,  5  Wheat.  412,  418,  5  L.  Ed. 
122,  citing  United  States  v.  The  Pirates, 
5  Wheat.  184,  5  L-  Ed.  64;  United  States 
v.   Klintock,  5  Wheat.  144,  5  L.   Ed.  55. 

In  United  States  v.  Holmes,  5  Wheat. 
412.  5  L.  Ed.  122,  "certain  parties  were 
indictetl  in  the  circuit  court  of  the  United 
States  for  the  district  of  Massachusetts 
and  convicted  of  murder  on  the  high 
seas.  It  appeared  that  a  vessel,  appar- 
ently Spanish,  was  captured  by  privateers 
from  Buenos  Ayres,  and  a  prize  crew  was 
put  on  board,  of  whom  the  prisoners  were 
a  part.  One  of  them  was  a  citizen  of  the 
United  States  and  the  others  were  for- 
eigners. The  crime  was  committed  by 
drowning  the  person,  whose  death  was 
charged,  by  the  prisoners  driving  or 
throwing  him  overboard.  On  motion  for 
a  new  trial  certain  questions  arose  on 
which  the  judges  were  divided  in  opinion. 
One  of  these  was,  whether  it  made  any 
difference  as  to  the  point  of  jurisdiction, 
whether  the  prisoners  or  any  of  them  were 
citizens  of  the  United  States,  or  that  the 
offense  was  committed,  not  on  board  of 
any  vessel,  but  on  the  high  seas.  The 
court  said  that  the  question  contained 
two  propositions;  one  as  to  the  national 
character  of  the  offender  and  the  person 
against  whom  the  offense  was  committed; 
and  second  as  to  the  place  where  it  was 
committed.  In  respect  to  the  first  the 
court  was  of  the  opinion  that  it  made  no 
difference  whether  the  offender  was  a  citi- 
zen of  the  United  States  or  not."  Tn  re 
Ross.   140  U.   S..  453,  476.  35  L.   Ed.   581. 

"If  it  be  committed  either  by  a'  citizen 
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The  national  character  of  a  vessel  is  a  fact  which  a  jury  may  find, 
upon  such  evidence  as  will  satisfy  their  minds,  without  production  of  the  reg- 
ister, or  proof  of  its  having  been  on  board  of  her.  It  may  be  proved  by  parol 
or  any  other  competent  evidence.05 

The  burden  of  proof  of  the  national  character  of  the  vessel  on  board 
of  which  the  offense  was  committed  may  be  thrown  upon  the  prisoners. GG 

c.  Concurrent  and  Exclusive  Jurisdiction. — Courts  of  common  law  and  the 
admiralty  courts  have  concurrent  jurisdiction  over  offenses  (murder)  com- 
mitted in  bays,  etc.,  which  are  inclosed  parts  of  the  sea.07 

The  federal  and  consular  courts  of  the  United  States  have  concurrent 
jurisdiction  of  offenses  on  the  high  seas.08 

The  federal  courts,  and  the  consular  court  of  a  foreign  nation  have 
concurrent  jurisdiction  of  crimes  committed  on  board  a  ship  belonging  to  such 
nation  while  lying  in  a  harbor  of  the  United  States.09 

5.  Offenses  Committed  in  Territories. — See  "Crimes  in  Territories  "  VI 
F,  5. 

6.  Offenses  in  District  of  Coeumbia. — See  post,  "Courts  of  District  of  Co- 
lumbia," VI,  G,  1,  e. 

7.  Offenses  Committed  Partly  in  One  Jurisdiction  and  Partly  in  An- 
other.— See  the  title  Venue.70 

8._  Offenses  Committed  in  Foreign  Territory. — The  federal  courts  have 
no  jurisdiction  of  offenses  committed  in  foreign  territory.71 

E.  Granting,  Limiting  and  Redistributing  Jurisdiction— 1.  Crimes  Pre- 
viously Committed. — It  is  within  the  discretion  of  the  legislature,  when  grant- 


or a  foreigner,  on  board  of  a  piratical 
vessel,  the  offense  is  equally  cognizable 
by  the  courts  of  the  United  States,  un- 
der the  above-mentioned  law."  United 
States  v.  Holmes,  5  Wheat.  412,  417,  5  L. 
Ed.   122. 

65.  United  States  v.  The  Pirates,  5 
Wheat.    184,   205,   5   L.   Ed.   64. 

66.  Burden  of  proof. — United  States  v. 
Holmes,  5  Wheat.  412,  418,  419,  5  L.  Ed. 
122. 

Certain  parties  were  indicted  in  a  cir- 
cuit court  of  the  United  States  and  con- 
victed of  murder  on  the  high  seas.  It 
appeared  that  a  vessel,  apparently  Span- 
ish, was  captured  by  privateers  from 
Buenos  Ayres,  and  a  prize  crew  was  put 
on  board  of  whom  the  prisoners  were  a 
part;  one  of  them  was  a  citizen  of  the 
United  States  and  the  others  were  for- 
eigners. It  did  not  appear  by  any  legal 
proof,  that  the  privateers  had  commissions 
from  Buenos  Ayres,  or  any  ship's  papers 
or  documents  from  that  government,  or 
that  they  were  ever  recognized  as  ships 
of  that  nation,  or  of  its  subjects;  or  who 
were  the  owners,  where  they  resided,  or 
when  or  where  the  privateers  were  armed 
or  equipped.  But  it  did  appear  in  proof, 
that  the  captains  and  crew  were  chiefly 
Englishmen,  Frenchmen  and  American 
citizens;  that  the  captains  were  both  domi- 
ciled at  Baltimore,  where  the  family  of 
one  of  them  resided,  and  that  he  was  by 
birth  an  American  citizen.  It  was  also 
proved,  that  the  privateers  were  Balti- 
more built.  Under  these  circumstances, 
it  was  held  that  the  burden  of  proof  of 
the  national  character  of  the  vessel  on 
board  of  which  the  offense  was  committed, 


was    on    the    prisoners.      United    States   v. 
Holmes,  5  Wheat.  412,  418,   5  L.   Ed.   122. 

67.  United  States  v.  Bevans,  3  Wheat. 
336.  4   L.   Ed.  404. 

68.  Offenses  on  the  high  seas. — "The 
jurisdiction  to  try  offenses  committed  on 
the  high  seas  in  the  district  where  the 
offender  may  be  found,  or  into  which  he 
may  be  first  brought,  is  not  exclusive  of 
the  jurisdiction  of  the  consular  tribunals 
to  try  similar  offenses  when  committed 
in  a  port  of  a  foreign  country  in  which 
such  a  tribunal  is  established,  and  the  of- 
fender is  not  taken  to  the  United  States. 
There  is  no  law  of  congress  compelling 
the  master  of  a  vessel  to  carry  or  trans- 
port him  to  any  home  port  when  he  can 
be  turned  over  to  a  consular  court  hav- 
ing jurisdiction  of  similar  offenses  com- 
mitted in  the  foreign  country."  In  re 
Ross,   140   U.   S.   453,  471,  35   L.   Ed.   581. 

69.  Federal  court  and  consular  courts 
of  foreign  nation. — See  the  title  AM- 
BASSADORS AND  CONSULS,  vol.  1, 
pp.   283,  284. 

Crimes  committed  on  board  foreign 
ship  within  territorial  limits  of  United 
States.— See  ante,  "Vessels  within  Limits 
of  Another  Country,"  VI,  D,  4,  a,   (2). 

70.  Crimes  by  use  of  mails. — See  the 
title  POSTAL  LAWS. 

71.  Offense  committed  in  foreign  terri- 
tory.— United  States  v.  Wiltberger,  5 
Wheat.  76.  5  L.  Ed.  37.  See  the  titles 
CONFLICT  OF  LAWS.  vol.  3,  p.  1076; 
CONSTITUTIONAL  LAW,  vol.  4,  p.  l. 

Offenses  committed  on  or  from  on  ship 
within  foreign  territory. — See  ante,  "Ves- 
sel within  Limits  of  Another  Country" 
VI,  D,  4,  a,  (2). 
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in°\   limiting  or  redistributing  jurisdiction  to  include  or   exclude   offenses   com- 
litted  before  the  passage  of  the  act.72     This  power  has  been  exercised  when 


m 


72.  Crimes  previously  committed. — 
Post  v.  United  States,  161  U.  S.  583,  586, 
40  L.  Ed.  S16;  Cook  v.  United  States,  138 
U.  S.  157,  ISO,  34  L.  Ed.  906;  Caha  v. 
United  States,  152  U.  S.  211,  214,  38  L. 
Ed.  415;  United  States  v.  Holliday,  3  Wall. 
407.  413,   18   L.   Ed.   1S2. 

The  act  of  March  1,  1889,  established 
the  jurisdiction  of  the  circuit  court  of  the 
United  States  for  the  eastern  district  of 
Texas  over  "No  Man's  Land"  and  pro- 
vided for  the  trial  of  offenses  committed 
prior  to  the  passage  of  said  act.  It  was 
held  that  this  act  did  not  violate  the  pro- 
visions of  article  3  of  the  constitution  of 
the  United  States  to  the  effect  that  an 
offense  not  committed  within  any  state, 
but  within  the  jurisdiction  of  the  United 
States,  cannot  be  tried  until  a  place  there- 
for is  designated  bv  congress.  Cook  v. 
United  States,  138  U.  S.  157,  182,  34  L. 
Ed.  906. 

The  general  words  "offenses  arising," 
and  "offenses  committed,"  *  *  *  naturally 
include  both  past  and  future  offenses. 
*  *  *  The  point  of  time  at  which  the  act 
is  to  apply  to  a  particular  case  is  not  the 
time  of  committing  the  offense,  but  the 
time  of  instituting  the  proceedings.  Post 
V.  United  States,  161  U.  S.  583,  5S6,  40  L. 
Ed.   816. 

Offenses  of  which  jurisdiction  acquired. 
— Section  9  of  the  act  of  March  1,  1895, 
providing  for  the  appointment  of  addi- 
tional judges  of  the  United  States  courts 
in  Indian  Territory  was  intended  to  give 
it  jurisdiction  after  September  1,  1896,  of 
all  offenses  whatever,  except  of  such  cases 
as  the  courts  in  Texas,  Arkansas  and 
Kansas  had  acquired  jurisdiction  of  be- 
fore that  time,  and  to  repeal  all  laws  con- 
ferring jurisdiction  upon  these  courts 
after  that  date,  and  to  vest  jurisdiction 
of  the  same  upon  United  States  courts  in 
the  Indian  Territory,  with  a  proviso  ex- 
cepting such  as  the  United  States  court 
for  the  eastern  district  of  Texas  had  "ac- 
quired jurisdiction"  of  at  or  before  that 
time.  It  was  held  the  fact  that  the  crime 
was  committed  on  the  24th  of  July,  1896, 
had  no  bearing  upon  the  question,  since 
jurisdiction  was  vested  in  the  United 
States  court  in  the  Indian  Territory,  not 
of  crimes  or  offenses  committed  after 
September  1st,  but  of  all  offenses  in  that 
territory,  of  which  the  Texas  court  had 
not  acquired  jurisdiction  before  that  date. 
"In  t It i  —  view  the  date  when  the  crime 
was  committed  is  wholly  immaterial,  and 
th<-  case  of  Caha  v  United  States,  152  U. 
S.  211.  38  L.  Ed.  415,  is  inapplicable.  Ju- 
risdiction  is  acquired  under  this  statute, 
not  by  the  commission  of  an  offense,  but 
by  f    proce--    upon    the    person. 

Herndon  V.  Kid-way.  17  How.  12!,  15  L. 
Ed.  100;  Chaffee  v.  Hayward,  20  How. 
208,  215,  l'.  I.  Ed.  804;  Boswell  v.  Otis, 
9    How.  336,  348,  13   L.    Ed.    164;   Pcnnoyer 


v.  Neff,  95  U.  S.  714,  24  L.  Ed.  565;  Mexi- 
can Cent.  R.  Co.  v.  Pinkney,  149  U.  S. 
194.  37  U.  Ed.  699.  In  this  connection  ju- 
risdiction of  the  'case,'  i.  e.,  the  crime,  is 
undistinguishable  from  jurisdiction  of  the 
person  who  is  charged  with  the  crime." 
In  re  Johnson,  167  U.  S.  120,  124,  125,  42 
L,    Ed.    103. 

An  act  of  giving  jurisdiction  of  "all  of- 
fenses committed  against  the  laws  of  the 
United  States"  to  a  federal  circuit  court, 
except  where  prosecution  had  commenced 
before  the  passage  of  the  act,  necessarily 
imports  that  where  no  prosecution  had 
been  commenced,  it  should  have  authority 
to  try  all  offenses,  committed  no  matter 
when,  within  the  territory  over  which  its 
jurisdiction  extended.  Cook  v.  United 
States,  138  U.  S.  157,  180,  34  L.  Ed.  906. 

The  intention  of  congress  that  the  act, 
giving  jurisdiction  to  the  United  States 
circuit  court  for  the  Eastern  district  of 
Texas,  over  the  country  known  as  "No 
Man's  Land,"  was  to  operate  retroact- 
ively, where  no  prosecution  had  been 
commenced,  is  so  clearly  expressed  in 
said  act  as  to  take  it  out  of  the  rule  that 
a  statute  shall  not  have  a  retroactive  op- 
eration where  vested  rights  are  injuriously 
affected  by  it,  unless  such  intention  is  so 
clearly  shown  that  no  room  for  doubt  is 
left  the  courts.  Cook  v.  United  States, 
138  U.   S.   157,   180,  34  L.   Ed.   906. 

The  circuit  court  of  the  United  States 
for  the  eastern  district  of  Texas  to  be 
held  at  Paris,  Texas,  had  jurisdiction  un- 
der the  act  of  congress  of  March  1,  1889, 
to  try  an  indictment  for  murder,  com- 
mitted, prior  to  the  passage  of  said  act, 
in  the  country  known  as  "No  Man's 
Land,"  no  prosecution  therefor  having 
been  commenced  before  the  passage  of 
the  act.  Cook  v.  United  States,  138  U.  S. 
157,    ISO.    34    L.    Ed.    906. 

"The  saving  of  oniy  pending  prosecu- 
tions in  said  act  show  that  congress  did 
not  except  any  offense  against  the  United 
States  of  which  the  court  below  was 
given  jurisdiction."  Cook  v.  United 
States,  138  U.  S.  157,  181,  34  L.  Ed.  906. 

The  public  land  strip  called  "No  Man's 
Land"  was  annexed  by  the  act  of  1889,  25 
Stat.  783,  ch.  133,  to  the  eastern  district 
of  Texas  for  such  judicial  purposes  as  by 
that  act  appertained  to  the  court  held  at 
Paris  in  that  district.  Cook  v.  United 
States.  138  U.  S.  157,  180,  34  L.  Ed.  906. 

Alaska. — The  tribunal  provided  for  by 
the  act  of  1900,  "making  further  provision 
for  a  civil  government  in  Alaska," 
whether  it  is  newly  created  or  an  existing 
one  continued,  has  jurisdiction  of  all  the 
criminal  causes  embraced  by  the  pro- 
visions of  the  act  of  March  3,  1899,  en- 
titled "an  act  to  define  and  punish  crimes 
in  the  district  of  Alaska,  and  to  provide  a 
code  of  criminal  procedure  for  said  dis- 
trict."     So    held   as    to   a   prosecution    for 
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new  courts  were  created,72  when  new  judicial  districts,74  or  divisions  of  such 
districts  were  created,75  or  when  the  boundaries  of  such  districts  were  changed;76 
when  unorganized  country  was  erected  into  or  annexed  to  an  organized  ter- 
ritory;77 and  when  a  new  state  was  admitted.78 


murder  pending  at  the  time  of  the  pas- 
sage of  the  act  of  March  3,  1899.  Bird  v. 
United  States,  187  U.  S.  118,  123,  47  L. 
Ed.   100. 

73.  New  courts. — Bird  v.  United  States, 
187   U.    S.    118.   123.   47    L.    Ed.    100. 

74.  New  districts  created. — Cook  v. 
United  States,  138  U.  S.  157,  34  L.  Ed. 
900. 

75.  New  division  made. — Post  v.  United 
States,   161   U.   S.   583,  40   L.    Ed.   816. 

76.  Boundaries  changed. — Cook  v.  United 
States,  138  U.  S.  157,  34  L.  Ed.  906. 

77.  Erection  of  territory. — Caha  v. 
United  States,  152  U.  S.  211,  38  L.  Ed. 
415;  Mattox  v.  United  States,  156  U.  S. 
237,  39  L.  Ed.  409;  Post  v.  United  States, 
161  U.   S.   583,  40  L.   Ed.  816. 

By  the  Oklahoma  organic  act,  May  2, 
1890,  c.  182,  §  10,  26  Stat.  85,  86,  the  place 
of  trial  of  an  offense  committed  within 
territory  not  embraced  in  any  organized 
county  shall  be  in  the  county  to  which 
such  territory  shall  be  attached  at  the 
time  of  the  trial.  Matter  of  Moran,  Pe- 
titioner, 203  U.  S.  96,  104,  51  L.  Ed.  105. 

An  offense  committed  on  Aug.  4,  1901, 
in  territory  not  embraced  in  an  organized 
county  but  attached  to  Canadian  County, 
Oklahoma,  for  judicial  purposes  may  be 
tried  in  Comanche  county  which  at  the 
time  of  the  trial  had  been  organized,  and 
a  term  of  court  fixed  for  it  by  order  of 
the  supreme  court  dated  January,  1902. 
Matter  of  Moran,  Petitioner,  203  U.  S.  96, 
104,    51    L.    Ed.    105. 

Offenses  committed  within  the  country 
which  subsequently  became  the  territory 
of  Oklahoma,  prior  to  the  passage  of  the 
act  creating  said  territory  of  Oklahoma 
must,  by  the  express  provision  of  such  act, 
be  tried  in  the  courts  having  jurisdiction 
thereof,  when  such  offenses  were  com- 
mitted. The  act  of  congress  creating  said 
territory  of  Oklahoma  expressly  reserved 
the  former  jurisdiction,  not  only  over 
prosecutions  already  commenced,  but  also 
over  crimes  already  committed.  Mattox 
V.  United  States,  156  U.  S.  237,  239,  39  L. 
Ed.  409;  Caha  v.  United  States,  152  U.  S. 
211.  38  L  Ed.  415;  Post  v.  United  States, 
161    U.    S.    583,   586,   40    L.    Ed.    816. 

At  the  time  a  certain  alleged  offense 
was  committed  in  the  country  afterwards 
erected  into  the  territory  of  Oklahoma, 
the  United  States  district  court  of  Kansas 
had  jurisdiction.  Before  the  finding  of  the 
indictment  however,  the  act  creating  the 
territory  of  Oklahoma  was  passed.  It 
was  held  that  this  fact  did  not  take  away 
the  jurisdiction  of  the  Kansas  district 
court.  The  general  grant  of  jurisdiction 
t"  the  Oklahoma  courts  found  in  §  !»,  act 
May  2.  1-00.  26  Stat.,  ch.  182,  p."  81,  is 
prospective  in  its  operation.  Such  is  the 
ordinary  rule  of  construction,  and  the  re- 


peal of  the  act  vesting  jurisdiction  in  the 
Kansas  court  is  limited  by  a  proviso  which 
includes  not  only  "actions  commenced," 
but  "crimes  committed."  Caha  v.  United 
States,  152  U.  S.  211,  213,  38  L.  Ed.  415. 

Congress  provided  "not  only  that  all 
'actions  commenced  in  such  courts,'  but 
also  that  all  'crimes  committed  in  said 
territory'  prior  to  the  passage  of  the  act 
should  be  'tried,  prosecuted,  and  pro- 
ceeded with  until  finally  disposed  of.' 
Grammatically,  'crimes  committed  in  said 
territory'  is  an  independent  nominative, 
and  refers  to  matters  different  from  those 
embraced  within  the  term  'actions  com- 
menced in  such  courts.'  It  is  fair,  under 
such  cases,  in  order  to  determine  the 
meaning,  to  omit  the  one  nominative  and 
read  the  sentence  as  though  the  other 
only  were  present,  and  so  it  will  read  'all 
crimes  committed  in  said  territory  prior 
to  the  passage  of  this  act  shall  be  tried, 
prosecuted,  and  proceeded  with  until 
finally  disposed  of  in  the  courts  now  hav- 
ing jurisdiction  thereof,  as  if  this  act  had 
not  been  passed.'  So  reading,  the  mean- 
ing cannot  be  doubtful.  Whatever  of  ju- 
risdiction the  district  court  of  Kansas  had 
at  the  time  of  the  alleged  offense  re- 
mained unaffected  by  the  act  of  May  2, 
1890."  Caha  v.  United  States,  152  U.  S. 
211.  214.  215,  38  L.   Ed.  415. 

The  United  States  district  court  of 
Kansas  had  jurisdiction  of  a  prosecution 
for  perjury  committed,  within  the  country 
which  subsequently  became  the  territory 
of  Oklahoma,  before  the  creation  of  that 
territory,  although  the  indictment  was 
found  after  the  passage  of  the  act  creat- 
ing said  territory.  Caha  v.  United  States, 
152    U.    S.    211,   213,   214,   38    L.    Ed.    415. 

A  homicide  committed  in  December, 
18S9,  in  the  Indian  country  and  within 
the  territorial  jurisdiction  of  the  United 
States  judicial  district  of  Kansas,  that 
date  being  prior  to  the  passage  of  the  act 
creating  the  territory  of  Oklahoma,  was 
properly  cognizable  in  the  judicial  dis- 
trict of  Kansas.  Mattox  v.  United  States. 
156  U.  S.  237,  39  L.  Ed.  409. 

78.     Creating     new     state. — Forsyth      ;-. 
United  States,  9   How.   571,   576,  13   L.   Ed 
262. 

Transfer  of  pending  cases. — It  is  com- 
petent for  congress,  upon  the  erection  of 
a  territory  into  a  state,  to  provide  for  the 
transfer  of  criminal  cases  pending  in  the 
territorial  courts,  at  the  termination  of 
the  territorial  government,  to  the  federal 
courts,  with  authority  to  proceed  therein 
to  a  final  disposition,  the  >ame  as  if  the 
case-  had  originated  in  those  courts,  bul 
in  the  absence  of  such  a  provision  any 
further    proceeding    in    th  ral    courts 

i-  void  for  want  of  jurisdiction.  Forsyth 
v  United  States,  9  Now  571,  r> 7 * . .  i:;  L. 
Ed 
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Effect  of  Repeal  of  Statute  Creating  Offense. — See  the  title  Statutes. 

2.  Creating  New  Districts  or  Divisions. — No  mere  multiplication  of 
places  at  which  courts  are  to  be  held  or  mere  creation  of  divisions  nullifies 
the  rule  that  jurisdiction  is  coextensive  with  district.  Indeed,  the  place  of  trial 
has  no  necessary  connection  with  the  matter  of  territorial  jurisdiction.79 

Crimes  Previously  Committed. — See  ante,  "Crimes  Previously  Committed," 
VI,  E,  1. 

3.  In  Unorganized  Territory. — See  ante,  "Crimes  Previously  Committed," 
VI.  E,  1. 

F.  Exclusive,  Concurrent  and  Conflicting  Jurisdiction — 1.  General 
Rules  and  Principles  Applicable — a.  Exclusive  and  Concurrent  Jurisdiction. 
— The  mere  assignment  of  jurisdiction  of  an  offense  to  a  particular  court  does 
not  necessarily  render  it  exclusive.80 


79.  Multiplication  of  places  where  court 
to  be  held. — Rosencrans  v.  United  States, 
165  U.  S.  257,  260,  41  L.  Ed.  708.  See  Post 
v.  United  States,  161  U.  S.  583,  40  L.  Ed. 
816;  Barrett  v.  United  States  (No.  1),  169 
U.  S.  218,  42  L.  Ed.  723;  Barrett  v.  United 
States  (No.  2),  169  U.  S.  231,  42  L.  Ed. 
727. 

"Jurisdiction  in  the  trial  courts  being 
thus  bounded  by  district,  we  find  many 
acts,  some  increasing  in  a  district  the 
places  of  trial,  and  others  in  terms  sub- 
dividing the  district  into  divisions.  The 
former  have  no  effect  on  the  matter  of 
jurisdiction.  Some  of  these  latter  acts 
specifically  limit  the  jurisdiction  in  crimi- 
nal actions  of  the  courts  held  in  a  di- 
vision to  the  territory  within  that  division; 
as,  for  instance,  in  respect  to  Alabama  act 
of  May  2,  1884,  ch.  38,  23  Stat.  18,  Louisi- 
ana act  of  August  8,  1888,  ch.  789,  25  Stat. 
388,  Michigan  act  of  June  19,  1878,  ch.  326, 
20  Stat.  175,  Ohio  act  of  June  8,  1878,  ch. 
169,  20  Stat.  101;  act  of  February  4,  1880, 
ch.  18,  21  Stat.  63,  Tennessee  act  of  June 
11,  1880,  ch.  203,  21  Stat.  175,  Texas  act 
of  March  1,  1889,  ch.  333,  25  Stat.  783, 
786;  while,  on  the  other  hand,  some  con- 
tain no  such  provision,  as  in  the  case  of 
Minnesota,  act  of  April  26,  1890,  ch.  167, 
26  Stat.  72;  Post  v.  United  States,  161  U. 
S.  583,  585,  40  L-  Ed.  816,  though  this  was 
changed  by  the  subsequent  act  of  July  12, 
1894,  ch.  132,  28  Stat.  102;  Post  v.  United 
States,  161  U.  S.  583,  40  L.  Ed.  816." 
Rosencrans  v.  United  States,  165  U.  S. 
257,  260,  41   L.   Ed.  708. 

Under  the  act  of  July  20,  1892,  c.  208, 
the  district  court  of  the  southern  division 
of  Montana  had  jurisdiction  to  find  an  in- 
dictment for  an  offense  committed  in  the 
other  division  and  authority  to  remit  it  to 
such  other  division  for  trial,  the  offense 
being  within  the  jurisdiction  of  the  dis- 
trict. Rosencrans  v.  United  States,  165 
U.  S.  257,  260,  41  L.  Ed.  708.  See  the 
titles  GRAND  JURY;  INDICTMENTS, 
INFORMATIONS,  PRESENTMENTS 
AND  COMPLAINTS. 

The  act  of  July  12,  1904,  ch.  132,  en- 
acted that  "all  criminal  proceedings  in- 
stituted for  the  trial  of  offenses  against 
the  laws  of  the  United  States  arising  in 
the  district  of  Minnesota  shall  be 
brought,    had    and    prosecuted    in    the    di- 


vision of  said  district  in  which  such  of- 
fenses were  committed."  It  was  held 
that  "all  criminal  proceedings  instituted" 
after  the  act  took  effect,  must,  without 
regard  to  the  time  of  the  commission  of 
the  offense,  be  in  the  division  in  which 
the  offense  was  committed;  but  if  in- 
stituted before  this  act  took  effect,  such 
proceedings  might  go  on,  as  under  the 
earlier  acts,  in  any  division.  Where, 
therefore,  the  grand  jury  for  the  district 
in  one  division,  afterwards  presented  an 
indictment,  for  an  offense  committed  in 
another  division  before  the  passage  of  the 
act,  and  no  complaint  having  been  pre- 
viously made  against  the  defendant,  the 
court  had  no  jurisdiction  of  the  case; 
although  the  persons  whose  names  were 
indorsed  upon  the  indictment  as  wit- 
nesses _  were  duly  summoned  before  the 
grand  jury,  and  in  obedience  to  such  sum- 
monses were  in  actual  attendance  upon 
the  court  prior  to  the  passage  of  the  act. 
Post  v.  United  States,  161  U.  S.  583,  40 
L.   Ed.  816. 

South  Carolina. — Although  the  district 
of  South  Carolina  is  divided  into  east- 
ern and  western  districts"  by  §  546,  Rev. 
Stat.,  U.  S.,  it  is  not  divided  into  two  ju- 
dicial districts  to  the  territorial  limits  of 
each  of  which  the  jurisdiction  of  the  cir- 
cuit court  is  confined;  and  if  an  offense 
be  committed  in  one  of  these  districts  or 
divisions  an  indictment  therefor  may  be 
found  or  trial  had  in  the  other,  or  where 
an  indictment  is  so  found  it  may  be  re- 
mitted in  accordance  with  §  1037,  Rev. 
Stat.,  to  the  next  session  of  the  district 
court  of  that  district.  Barrett  V.  United 
States  (No.  1),  169  U.  S.  218,  42  L.  Ed. 
723;  Barrett  v.  United  States  (No.  2), 
169   U  S.  231,  42  L.   Ed.  727. 

80.  Exclusive  and  concurrent  jurisdic- 
tion..—Houston  v.  Moore,  5  Wheat.  1,  29, 
5   L.   Ed._  19. 

Penalties. — It  is  a  general  principle  in 
the  construction  of  statutes,  that  where  a 
penalty  is  prescribed,  to  be  recovered  in 
a  special  manner,  in  a  special  court,  it  ex- 
cludes a  recovery  in  any  other  mode  or 
court.  The  language  is  deemed  expres- 
sive of  the  sense  of  the  legislature,  that 
the  jurisdiction  shall  be  exclusive.  In 
such  a  case,  it  is  a  violation  of  the  statute, 
for  any  other  tribunal  to  assume  jurisdic- 
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Circuit  and  District  Courts.— See  post,  "Excessive  and  Concurrent  Juris- 
diction," VI,  G,  1,  c,  (2)  ;  "Exclusive  and  Concurrent  Jurisdiction,"  VI,  G, 
1,  d,  (2) 

Execution  of  Penal  or  Criminal  Laws  of  Another  Country. — See  the 
title  Conflict  of  Laws,  vol.  3,  p.  1073,  et  seq. 

b.  Conflicting  Jurisdiction. — In  cases  of  conflicting  jurisdiction  the  court  whose 
jurisdiction  first  attaches  is  entitled  to  retain  custody  of  the  prisoner  and  to  try 
him.81 

When  a  state  court  and  a  court  of  the  United  States  may  each  take  ju- 
risdiction of  a  criminal  case,  the  tribunal  where  jurisdiction  first  attaches  holds 
it,  to  the  exclusion  of  the  other,  until  its  duty  is  fully  performed  and  the  juris- 
diction  involved  is  exhausted.82 

Injunctions  against  Criminal  Proceedings.— See  the  titles  Due  Process 
of  Law;  Equity;  Injunctions. 

2.  Crimes  against  Federal  or  State  Government — a.  In  General. — Same 
Act  an  Offense  against  Both  Federal  and  State  Government. — The  same 
act  may  constitute  an  offense  against  the  United  States  and  against  a  state,  sub- 
jecting the  guilty  party  to  punishment  under  the  laws  of  each  government;  and 
may  embrace  two  or  more  offenses;  and  may  be  punished  in  the  courts  of  either 
government.83 

Federal  Courts  of  Offenses  against  States. — See  the  titles  Constitu- 
tional Law,  vol.  4,  p.  1 ;  Removal  of  Causes. 

State  Courts  of  Offenses  against  the  Federal  Government. — See  the 
title  Constitutional  Law,  vol.  4,  p.  1. 

b.  Election  Crimes. — See  the  titles  Elections. 

c.  Perjury. — See  the  title  Perjury. 

3.  Crimes  on  Navigable  Waters. — See  ante,  "Concurrent  and  Exclusive 
Jurisdiction,"  VI,  D,  4,  c. 

4.  Crimes  in  Forts,  Arsenals,  etc — See  ante,  "Offenses  in  Forts,  Arsenals 
and  Like  Places,"  VI,  D,  3,  c. 


tion.  Houston  v.  Moore,  5  Wheat.  1,  71. 
5  L.  Ed.  19.  See  post,  "Exclusive  and 
Concurrent  Jurisdiction,"  VI,   G,   1,  d,  (2). 

81.  Conflicting  jurisdiction. — In  re 
Johnson,    167   U.    S.    120,    42    L.    Ed.    103. 

A  court  having  custody  of  a  person 
charged  with  a  crime  and  jurisdiction  of 
his  offense,  cannot  be  deprived  of  the 
right  to  deal  with  such  person  until  its 
jurisdiction  is  exhausted,  and  no  other 
court  has  the  right  to  interfere  with  such 
custody  and  possession.  In  re  Johnson, 
167  U.  S.  120,  42  L.  Ed.  103. 

82.  State  and  federal  courts. — Hark- 
rader  v.  Wadley,  172  U.  S.  148,  164.  43  L. 
Ed.  399,  citing  Freeman  v.  Howe,  24 
How.  450,  16  L.  Ed.  749;  Buck  v.  Colbath, 
3  Wall.  334,  18  L.  Ed.  257;  Taylor  v.  Tain- 
tor,  16  Wall.  366,  21  L.  Ed.  287;  Ex  parte 
Crouch,  112  U.  S.  178,  28  L.  Ed.  690.  See, 
also,  Farmer's  Loan  &  Trust  Co.  v.  Lake 
Street,  etc.,  R.  Co.,  177  U.  S.  51,  61,  44 
L.   Ed.  667. 

The  jurisdiction  of  a  circuit  court  of  the 
United  States  over  a  criminal  cause  prop- 
erly before  it  cannot  be  defeated  or  im- 
paired by  the  institution  of  subsequent 
proceedings,  whether  civil  or  criminal,  in- 
volving the  same  legal  questions,  in  a 
state  court.  Prout  v.  Starr,  188  U.  S. 
537,  544,  47  L.  Ed.  584,  citing  Harkrader 
v.  Wadley,  172  U.  S.  148.  166,  43  L.  Ed. 
393. 


83.  Crossley  v.  California,  168  U.  S. 
640,  42  L  Ed.  610;  Teal  v.  Felton,  12  How. 
284,  292.  13  L  Ed.  990;  In  re  Loney,  134 
U.  S.  372,  33  L  Ed.  949;  United  States  v. 
Arjona,  120  U.  S.  479,  30  L  Ed.  728;  Ten- 
nessee v.  Davis,  100  U.  S.  257,  278,  25  L. 
Ed.  648;  Houston  v.  Moore,  5  Wheat.  1, 
5  L  Ed.  19;  Sexton  v.  California,  189  U. 
S.  319,  47  L  Ed.  833.  See  the  title  AU- 
TREFOIS, ACQUIT  AND  CONVICT, 
vol.  2,  p.  758.  See,  also,  the  titles  CON- 
STITUTIONAL LAW,  vol.  4,  p.  l;  CON- 
TEMPT, vol.  4,  p.  531;  ELECTIONS; 
EXTORTION;  FALSE  PRETENSES 
AND  CHEATS;  FORGERY  AND 
COUNTERFEITING;  MILITIA;  PER- 
JURY; POSTAL  LAWS;  REVENUE 
LAWS;  SHIPS  AND  SHIPPING. 

A  state  court  has  jurisdiction  of  a  prose- 
cution for  murder  committed  by  derail- 
ing a  train  of  which  the  murdered  person 
was  the  engineer,  although  the  train  de- 
railed was  a  special  train  "exclusively  en- 
gaged in  carrying  on  transportation  of 
the  mail  of  the  United  States,"  and  the 
effect  of  the  derailment  "constituted  an 
obstruction  or  stopping  of  the  transmis- 
sion of  the  United  States  mail  and  was 
a  restraint  or  retarding  of  the  interstate 
commerce  of  the  United  States."  Cross- 
lev  v.  California,  168  U.  S.  640,  42  L  Ed. 
610. 
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5.  Crimes  in  Territories. — Crimes  committed  in  a  territory  of  the  United 
States  are  committed  against  the  government  and  dignity  of  the  United  States, 
and  punishable  by  courts  upon  which  congress  has  conferred  jurisdiction.84 

The  word  "territories"  in  statutes  granting  criminal  jurisdiction  to  the 
federal  courts  ordinarily  has  reference  exclusively  to  the  organized  territories 
and  not  to  regions  of  country  within  the  exclusive  jurisdiction  of  the  United 
States  which  have  not  been  erected  into  civil  governments.85 

The  federal  district  courts  have  been  held  to  have  jurisdiction  of  crimes 
and  offenses  committed  within  the  territories  and  unorganized  country  as  fol- 
lows: offenses  in  the  Indian  territory;86  offenses  in  Oklahoma.87 

The  territorial  courts  have  been  held  to  have  jurisdiction  of  crimes  and  of- 
fenses, as   follows :    The  courts  of  Oklahoma,  of  horse  stealing,88  murder,89  al- 


84.  Crimes  in  territories. — Snow  v. 
United  States,  IS  Wall.  317,  321,  21  L.  Ed. 
784.  See  ante,  "Crimes  Previously  Com- 
mitted," VI,  E,  1;  post,  "Territorial 
Courts."  VI,  G,  1,  f. 

Offenses  committed  prior  to  organiza- 
tion.— See  ante,  "Crimes  Previously  Com- 
mitted,"  VI,   E,    1. 

85  The  word  "territories." — In  re 
Lane,  135  U.   S.  443,  447,  34   L.   Ed.  219. 

The  words  "except  the  territories"  found 
in  the  act  of  congress  of  February  9, 
1S89,  ch.  L20,  25  Stat.  658,  which  pro- 
vides: "That  every  person  who  shall 
carnally  and  unlawfully  know  any  female 
under  the  age  of  sixteen  years,  or  who 
shall  be  accessory  to  such  carnal  and  un- 
lawful knowledge  before  the  fact,  in  the 
District  of  Columbia  or  other  place,  ex- 
cept the  territories,  over  which  the  United 
States  has  exclusive  jurisdiction;"  have 
reference  exclusively  to  that  system  of 
organized  government  extending  within 
the  United  States,  by  which  certain 
regions  of  the  country  have  been  erected 
into  civil  governments.  Oklahoma  was 
not  of  this  class  of  territories  on  Sep- 
tember 6,  1889.  In  re  Lane,  135  U.  S.  443, 
447,    34    L    Ed.   219. 

86.  Indian  Territory — Offenses  punish- 
able by  imprisonment  in  penitentiary. — 
Where  the  United  States  district  court 
for  the  western  district  of  Arkansas  had 
jurisdiction  over  Indian  Territory  for  all 
offenses  punishable  by  imprisonment  in 
the  penitentiary,  such  jurisdiction  was 
not  interfered  with  by  the  establishment 
of  a  United  States  court,  created  March 
1,  1889.  In  re  Mills,  135  U.  S.  263,  268,  34 
L.    Ed.    107. 

The  United  States  district  court  for  the 
Indian  Territory,  created  by  the  act  of 
March  1,  1889,  was  not  invested  by  con- 
gress >.vith  jurisdiction  of  offenses  pun- 
ishable by  imprisonment  in  the  peniten- 
tiary. In"  re  Mills,  135  U.  S.  263,  268,  34 
I.     Ed.    107. 

The  words  "punishable  *  *  *  by  im- 
prisonment at  hard  labor,"  in  the  act  of 
March  1,  1889,  establishing  "a  United 
St:-  irt"  in   the    Indian   Territory,  em- 

brace offenses  which,  although  not  im- 
peratively required  by  statute  to  be  so 
punished,  may,  in  the  discretion  of  the 
ed  by  impris<  mment  in  a 
penitentiary.     This  interpretation  will  best 


effectuate  the  intention  of  congress.  A 
different  interpretation  would  impute  to 
congress  a  purpose  to  invest  the  court, 
established  by  that  act  for  the  Indian 
Territory,  with  jurisdiction  of  offenses 
which  it  could  not  punish,  for  the  want  of 
authority  to  impanel  a  grand  jury  to  re- 
turn presentments  or  indictments  against 
the  offenders.  The  jurisdiction  of  the 
district  court  of  the  offenses  charged 
against  the  petitioner  was  not  affected  by 
the  act  of  March  1,  1889,  creating  a  United 
States  court  in  the  Indian  Territory.  In 
re  Mills,  135  U.  S.  263,  268,  34  L.  Ed.  107. 

87.  The  act  of  congress  of  Jan.  6,  1883, 
vesting  exclusive  original  jurisdiction  of 
all  offenses  committed  in  the  territory  of 
Oklahoma  and  the  Cherokee  outlet,  in  the 
United  States  district  court  for  the  dis- 
trict court  of  Kansas,  should  be  read  as  a 
qualification  of  §  1039,  Rev.  Stat,  U.  S., 
or  a  repeal  pro  tanto  of  the  requirement 
that  indictments  shall  be  remitted  to  the 
circuit  court  for  trial.  Mattox  v.  United 
States,  156  U.   S.  237,  39  L.   Ed.  409. 

The  offense  of  carnal  knowledge  of  a 
female  under  sixteen  committed  in  Okla- 
homa on  the  4th  of  July,  1889,  is  within 
the  exclusive  jurisdiction  of  the  United 
States  district  court  for  the  district  of 
Kansas.  In  re  Lane,  135  U.  S.  443,  34  L. 
Ed.   219. 

Horse  stealing  in  Cherokee  outlet. — As 
on  Nov.  19,  1890,  that  portion  of  the 
Cherokee  outlet  not  embraced  within  the 
boundaries  of  the  territory  of  Oklahoma, 
but  attached  thereto  for  judicial  purposes, 
was  Indian  country  within  the  provisions 
of  the  act  of  February  15,  1888,  ch.  16,  25 
Stat.  33,  the  offense  of  horse  stealing  com- 
mitted therein  at  that  time  was  within 
the  exclusive  jurisdiction  of  the  district 
court  of  the  first  judicial  district  of  Okla- 
homa territory,  sitting  as  a  court  of  the 
United  States.  United  States  v.  Pridgeon, 
i.-,:;  U.  S.  48,  38  L  Ed.  631. 

88.  Offense  of  horse  stealing. — On  No- 
vember 12,  1890,  a  court  of  the  United 
States  did  not  have  jurisdiction  of  the  of- 
fense of  horse  stealing  within  the  terri- 
torial limits  of  Oklahoma  under  the  act 
nf  May  2,  1890,  or  by  virtue  of  the  Ne- 
braska criminal  code,  provisionally 
adopted  for  the  territory."  United  States 
v.  Pridgeon,  153  U.  S.  48,  38  L.  Ed.  631. 

89.  Murder. — Matter  of  Moran,  Peti- 
tioner, 203  U.  S.  96,  105,  51   L   Ed.  105. 


CRIMINAL  LAW. 


89 


though  committed  in  a  section  of  territory  not  yet  opened  for  settlement,90  the 
courts  of   Idaho,   of  unlawful    registration.91 

Previously  Committed  Offenses. — See  ante,  "Crimes  Previously  Committed," 
VI,  E.  1. 

6.  Crimes  by  or  against  Indians  or  in  the  Indian  Country  or  Reserva- 
tions.— See  the  title  Indians. 

7.  Offenses  against  Both  State  and  Municipality. — See  the  title  Mu- 
nicipal Corporations. 

G.  Particular  Courts — 1.  Federal  Courts — a.  In  General. — Common- 
Law  Jurisdiction. — Xo  common-law  crime  or  offense  is  cognizable  in  the  fed- 
eral courts.92  But  they  have  the  power  to  fine  for  contempts,  to  imprison  for 
contumacy,  and  to  enforce  the  observance  of  their  orders,  etc.93 

Necessity  for  Statutory  Authority. — As  the  federal  courts  have  no  com- 
mon-law jurisdiction,  they  cannot  take  cognizance  of  criminal  offenses  except  as 
authorized  by  congress.94    Before   an  offense  can  become   cognizable  in  a   fed- 


90.  Section  of  territory  not  yet  opened 
for  settlement. — Where  title  to  a  section 
of  country  had  already  passed  to  the  ter- 
ritory of  Oklahoma,  and  it  had  become 
part  of  such  territory  though  the  land  had 
not  yet  been  opened  for  settlement,  the 
territorial  courts  have  jurisdiction  to  try 
one  charged  with  murder  committed  after 
congress  had  surrendered  the  title  to  the 
land  and  was  only  exercising  control  so 
far  as  settlement  was  concerned.  So  held 
as  to  land  now  embraced  in  Comanche 
county  and  which  had  become  part  of  the 
territory  on  August  4,  1901.  Matter  of 
Moran,  Petitioner,  203  U.  S.  96,  97,  51  L. 
Ed.    105. 

91.  Unlawful  registration. — The  district 
court  of  the  territory  of  Idaho  has  juris- 
diction to  try  defendants  charged  with 
a  conspiracy  to  unlawfully  prevent  and 
obstruct  the  due  administration  of  the 
laws  of  the  territory  by  unlawfully  pro- 
curing themselves  to  be  admitted  to  reg- 
istration as  electors  while  members  of 
the  Mormon  Church.  Davis  v.  Beason, 
133  U.  S.  333,  33  L.  Ed.  637. 

92.  Common-law  jurisdiction. — United 
States  v.  Holliday,  3  Wall.  407,  415,  18  L. 
Ed.  182;  United  States  v.  Hudson,  7 
Cranch  32,  34,  3  U  Ed.  259;  United  States 
V.  Worrall,  2  Dall.  384,  1  L.  Ed.  426; 
Pennsylvania  v.  Wheeling,  etc.,  Bridge 
Co.,  13  How.  518,  14  L.  Ed.  249;  United 
States  v.  Coolidge,  1  Wheat.  415,  4  L.  Ed. 
124. 

"In  consequence  of  the  peculiar  dis- 
tribution of  the  powers  of  government  be- 
tween the  state  and  the  United  States, 
offenses  against  the  latter,  as  a  sover- 
eign, are  those  only  which  are  defined  by 
statute,  while  what  are  called  common- 
law  offenses  are  the  subjects  of  punish- 
ment only  by  the  states  and  territories 
within  whose  jurisdiction  they  are  com- 
mitted." Cotton  v.  United  States,  11 
How.  229,  231,  13  L.   Ed.   675. 

"The  federal  courts  have  no  cognizance 
of  common-law  offenses,  on  the,  land  or 
on  the  water."  Jackson  v.  Steamboat 
Magnolia,  20  How.  296,  305,  306,  15  L. 
Ed.   909. 

United  States  courts  have  no  common- 


law  jurisdiction  in  criminal  cases,  and  no 
indictment  can  be  maintained  in  those 
courts  for  offenses  merely  at  the  common 
law.  United  States  v.  Worrall,  2  Dall. 
384.  1   L.   Ed.   426. 

"The  courts  of  the  United  States,  in 
determining  what  constitutes  an  offense 
against  the  United  States,  must  resort  to 
the  statutes  of  the  United  States,  enacted 
in  pursuance  of  the  constitution."  In  re 
Kollock,  165  U  S.  526,  533,  41  L.  Ed. 
813. 

In  cases  of  libel  against  the  govern- 
ment.— The  courts  of  the  United  States 
have  no  common-law  jurisdiction,  in  cases 
of  libel  against  the  government  of  the 
United  States.  United  States  v.  Hudson, 
7   Cranch   32,   3   L.   Ed.   259. 

93.  United  States  v.  Hudson,  7  Cranch 
32,  3  L.  Ed.  259.  See  the  title  COX- 
TEMPT,  vol.  4,  p.  531. 

94.  Necessity  for  statutory  authority. — 
Ex  parte  Bollman,  4  Cranch  75,  136,  2  L. 
Ed.  554;  United  States  v.  Hudson,  7 
Cranch  32,  3  L.  Ed.  259;  United  States  v. 
Coolidge.   1   Wheat.   415,  4  L.   Ed.   124. 

The  criminal  jurisdiction  of  the  courts 
of  the  United  States  is  wholly  derived 
from  the  statutes  of  the  United  States. 
They  cannot  take  cognizance  of  criminal 
offenses  of  any  grade,  without  the  ex- 
press appointment  or  direction  of  posi- 
tive law.  Manchester  v.  Massachusetts, 
139  U.  S.  240,  263,  35  L.  Ed.  159.  citinsr 
Butler  v.  Boston,  etc.,  Steamship  Co.,  130 
U.  S.  527,  32  L.  Ed.  1017;  The  Belfast,  7 
Wall.  624.  19  L.  Ed.  266;  The  Eagle,  8 
Wall.  15,  19  L.  Ed.  365;  Leon  v.  Galceran, 
11  Wall.  85,  20  L.  Ed.  74;  Steamboat  Co. 
?'.  Chase,  16  Wall.  .v.':.'.  21  L.  Ed.  369;  S. 
C.  9  R.  I.  419;  Schoonmaker  v.  Gilmore, 
102  U.  S.  118,  26  L.  Ed.  95;  Insurance  Co. 
v.  Dunham.  11  Wall.  1,  20  L.  Ed.  90;  and 
Jones  v.  United  States,  137  U.  S.  202,  211, 
?,4  L.  Ed.  691;  United  States  v.  Britton, 
108  U.  S.  199,  206.  27  L.  Ed.  698;  Ken- 
tucky  v.   Powers,   201    U.    S.   1,   50   L.    Ed. 

To  enable  them  to  exercise  the  func- 
tions  bestowed  by  the  constitution  over 
crimes  and  misdemeanors,  there  must  be 
a  designation,  by  positive  law,  both  of  the 


90 


CRIMINAL  LAW. 


eral  court  congress  must  first  define  or  recognize  it  as  such,  affix  a  punishment 
to  it,  and  confer  jurisdiction  upon  some  court  to  try  the  offender.95 

Bounded  by  Local  Limits. — The  criminal  jurisdiction  of  a  federal  circuit 
court,  as  a  general  rule,  is  bounded  by  its  local  limits  ;96  at  the  same  time  courts 
may  be  required  to  be  held  at  different  places  in  a  judicial  district,  and  prosecu- 
tions for  offenses  committed  in  certain  counties  may  be  required  to  be  tried  at 
each  place.97 

b.  Supreme  Court. — The  supreme  court  of  the  United  States  has  no  original 
criminal  jurisdiction  under  the  clause  of  the  constitution  conferring  jurisdiction 
of  controversies  between  a  state  and  citizen  of  another  state  ;9S  neither  has  it 
any  common-law  jurisdiction  of  crimes.99 

c.  Circuit  Courts — (1)  ///  General. — Circuit  courts  were  not  created  by  the 
constitution,  nor  does  the  constitution  invest  them  with  any  criminal  jurisdic- 
tion.1 Circuit  courts  possess  no  jurisdiction  over  crimes  and  offenses  committed 
against  the  authority  of  the  United  States,  except  what  is  given  to  them  by  the 
power  that  created  them;  nor  can  they  be  invested  with  any  such  jurisdiction 
beyond  what  the  power  ceded  to  the  United  States  by  the  constitution  authorizes 
congress  to  confer.2    By  §  629  of  the  Revised  Statutes  the  circuit  courts  of  the 


offense  and  of  the  tribunal  which  shall 
take  cognizance  of  it.  United  States  v. 
Hudson,  7  Cranch  32,  3  L.  Ed.  259;  Ex 
parte  Bollman,  4  Cranch  75,  2  L.  Ed.  554; 
United  States  v.  Coolidge,  1  Wheat.  415, 
4  L.   Ed.   124. 

The  courts  of  the  United  States,  merely 
by  virtue  of  the  grant  by  the  constitu- 
tion of  judicial  power  to  the  United  States 
in  all  cases  of  admiralty  and  maritime  ju- 
risdiction, and  in  the  absence  of  legisla- 
tion by  congress,  have  no  criminal  juris- 
diction whatever.  Manchester  v.  Massa- 
chusetts, 139  U.  S.  240,  262,  35  L.  Ed. 
159. 

Offenses  committed  on  navigable 
waters. — The  courts  of  the  United  States 
have  no  jurisdiction  of  crimes  committed 
on  navigable  waters  other  than  that  con- 
ferred upon  them  by  statute.  United 
States  v.  Bevans,  3  Wheat.  336,  4  L.  Ed. 
404. 

95.  United  States  v.  Hudson,  7  Cranch 
32,  3  L-  Ed.  259;  United  States  v.  Cool- 
idge, 1  Wheat.  415,  4  L.  Ed.  124;  United 
States  v.  Hall,  98  U.  S.  343,  345,  25  L.  Ed. 
180;  Ex  parte  Bollman,  4  Cranch  75,  2  L. 
Ed.  554;  United  States  v.  Worrall,  2  Dall. 
384,  393,  1  L.  Ed.  426;  Pennsylvania  v. 
Wheeling,  etc.,  Bridge  Co.,  13  How.  518, 
519,  14  L.  Ed.  249;  United  States  v. 
Reese,  92  U.  S.  214,  216,  23  L.  Ed.  563; 
United  States  v.  Wiltberger,  5  Wheat.  76, 
98,  5  L.  Ed.  37;  Tennessee  v.  Davis,  100 
U  S.  257,  279,  25  L.  Ed.  648.  But  see 
United  States  v.  McGill,  4  Dall.  426,  429, 
1    L   Ed.  894. 

"The  courts  of  the  United  States  have 
no  jurisdiction  over  offenses  not  made 
punishable  by  the  constitution,  laws  or 
treaties  of  the  United  States."  Pettibone 
v.  United  States,  148  U.  S.  197,  203.  37 
I.     Ed.   419. 

Act  done  within  a  state. — "If  congress 
has  not  declared  an  act  done  within  a 
state  to  be  a  crime  against  the  United 
States,  the  courts  have  no  power  to  treat 
it    as    such.      United    States   v.    Hudson,    7 


Cranch  32,  3  L.  Ed.  259."  United  States 
v.  Reese,  92  U.  S.  214,  216,  23  L.  Ed. 
563. 

96.  Bounded  by  local  limits. — Barrett 
v.  United  States  (No.  1),  169  U.  S.  218, 
221,  42  L.  Ed.  723.     See  the  title  VENUE. 

97.  Barrett  v.  United  States  (No.  1), 
169  U.  S.  218,  221,  42  L.  Ed.  723.  See 
ante,  "Creating  New  Districts  or  Di- 
visions." VI,  E,  2.     See  the  title  VENUE. 

98.  Supreme  court. — Wisconsin  v.  Peli- 
can Ins.  Co.,  127  U.  S.  265,  298,  299,  32 
L.  Ed.  239;  Georgia  v.  Brailsford,  2  Dall. 
402,  1  U-  Ed.  433;  Georgia  v.  Brailsford,  3 
Dall.  1,  1  L,  Ed.  483;  Pennsylvania  v. 
Wheeling,  etc.,  Bridge  Co.,  13  How.  518, 
561,  14  L.  Ed.  249;  Cohens  v.  Virginia,  6 
Wheat.  264,  5  L.  Ed.  257;  Rhode  Island 
v.  Massachusetts,  12  Pet.  657,  9  L.  Ed. 
1233;  Chisholm  v.  Georgia,  2  Dall.  419, 
463,  1  L.  Ed.  440.  See  Willamette  Iron 
Bridge  Co.  v.  Hatch,  125  U.  S.  1,  31  L.  Ed. 
629;  Ex  parte  Watkins,  3  Pet.  193,  7  L. 
Ed.  650.  See  the  titles  CONSTITU- 
TIONAL LAW,  vol.  4,  p.  l;  COURTS, 
vol.  4,  p.   861. 

99.  Pennsylvania  v.  Wheeling,  etc., 
Bridge  Co.,  13  How.  518,  14  L.  Ed.  249. 
See  ante,  "In  Courts,"  VI,  G,  1,  a. 

1.  Circuit  courts.— United  States  v.  Hall, 
98  U.  S.  343,  345,  25  L  Ed.  180. 

2.  United  States  v.  Hall,  98  U.  S.  343, 
345,  25  L  Ed.  180;  United  States  v.  Hud- 
son, 7  Cranch  32,  3  L  Ed.  259;  United 
States  v.  Coolidge,  1  Wheat.  415,  4  L.  Ed. 
124. 

The  circuit  courts  of  the  United  States 
cannot  exercise  a  common-law  jurisdic- 
tion in  criminal  cases.  United  States  v. 
Hudson,  7  Cranch  32.  3  L  Ed.  259.  See 
ante,  "In  General.''  VI,  G,  1,  a. 

Alien  for  violation  of  state  law. — A  cir- 
cuit court  of  the  United  States  has  no 
jurisdiction  of  an  action  of  a  criminal  na- 
ture against  an  alien  and  for  the  punish- 
ment of  a  crime  acrainst  a  state.  The  first 
clause  of  the  twelfth  section  of  the  ju- 
diciary act  of  1789  gives  no  such  jurisdic- 
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United  States  are  given  jurisdiction  of  crimes  and  offenses  cognizable  under  the 
authority   of   the   United    States.3 

(2)  Exclusive  and  Concurrent  Jurisdiction. — Circuit  courts  have  exclusive 
cognizance  of  all  crimes  and  offenses  cognizable  under  the  authority  of  the 
United  States,  except  where  the  acts  of  congress  otherwise  provide,  and  concur- 
rent jurisdiction  with  the  district  courts  of  the  crimes  and  offenses  cognizable  in 
those  courts.4 

Offenses  Defined  by  Subsequent  Statutes. — The  statute  giving  to  the 
circuit  courts  concurrent  jurisdiction  of  all  crimes  and  offenses  cognizable  in 
the  district  courts,  is  prospective,  and  embraces  all  offenses,  the  jurisdiction  of 
which  is  vested  in  the  district  courts  by  subsequent  statutes.5 

Penalties  and  Forfeitures. — See  post,  "Exclusive  and  Concurrent  Juris- 
diction," VI,  G,  1,  d,  (2). 

(3)  Crimes  Not  Committed  within  the  District. — To  give  a  circuit  court  of 


tion.  The  jurisdiction  of  the  circuit  courts 
is  confined  to  actions  of  a  civil  nature 
against  aliens,  and  does  not  extend  to 
those  of  a  criminal  nature.  Respublica  v. 
Cobbett,  3   Dall.   467,  474,   1   L.   Ed.  683. 

3.  In  re  Wilson,  140  U.  S.  575,  579,  35  L. 
Ed.    513. 

Murder. — The  circuit  courts  of  the 
United  States  have  jurisdiction  of  the 
crime  of  murder  committed  in  any  fort, 
arsenal  or  other  "place  or  district  or  coun- 
try under  the  exclusive  jurisdiction  of  the 
United  States;"  Rev.  Stat.,  §  629,  cl.  20, 
.§  2145,  §  5339,  cl.  1.  United  States  v.  Mc- 
Bratney,  104  U.  S.  621,  26  L.  Ed.  869;  In 
re  Wilson,  140  U.  S.  575,  579,  35  L.  Ed. 
513. 

The  embezzlement  or  fraudulent  con- 
version to  his  own  use  by  a  guardian  of 
the  pension  money  which  he,  on  behalf  of 
his  wards,  has  received  from  the 
government  as  a  pension  due  to  them,  is 
an  offense  against  the  United  States,  and 
the  proper  circuit  court  is  vested  with 
jurisdiction  to  try  and  punish  him  there- 
for. United  States  v.  Hall,  98  U.  S.  343, 
25    L.    Ed.    180. 

Offenses  obstructing  or  interfering  with 
interstate  commerce. — Indictment,  in  the 
circuit  court  of  the  United  States  for  the 
southern  district  of  New  York,  for  fe- 
loniously stealing  a  quantity  of  merchan- 
dise belonging  to  the  ship  Bristol,  the 
ship  being  in  distress  and  cast  away  on  a 
shoal  of  the  sea,  on  the  coast  of  the  state 
of  New  York.  The  indictment  was 
founded  on  the  9th  section  of  the  act,  en- 
titled "an  act  more  effectually  to  provide 
for  the  punishment  of  certain  crimes 
against  the  United  States,  and  for  other 
purposes,  approved  March  3d,  1825."  The 
goods  were  taken  above  high-water  mark, 
upon  the  beach,  in  the  county  of  Queens, 
in  the  state  of  New  York.  Held,  that  the 
offense  committed  was  within  the  juris- 
diction of  the  circuit  court.  United  States 
v.  Coombs,  12  Pet.  72,  9  L.  Ed.  1004.  See, 
also,  the  title  INTERSTATE  AND  FOR- 
EIGN   COMMERCE. 

Piracy,  murder  or  robbery  on  the  high 
seas. — The  circuit  court  of  the  United 
States  have  jurisdiction  of  general  piracy 
or   murder   or   robbery   committed   on   the 


high  seas,  under  §  8,  act  of  April  30, 
1790.  United  States  v.  Holmes,  5  Wheat 
412,  5  L-  Ed.  122.  See  ante,  "General 
Piracy,  Murder  or  Robbery,"  VI,  D,  4, 
b,   (3). 

Offenses  affecting  federal  elections. — 
See  the  title  ELECTIONS. 

4.  Exclusive  and  concurrent  jurisdic- 
tion.—United  States  v.  Hall,  98  U.  S.  343, 
345,  25  L.  Ed.  ISO;  In  re  Loney,  134  U. 
S.  372,  373,  33  L.  Ed.  949.  See,  also. 
United  States  v.  Murphy,  3  Wall.  649,  18 
L.    Ed.   217. 

The  courts  of  the  United  States  have 
jurisdiction,  exclusive  of  the  courts  of 
the  several  states,  of  "all  crimes  and  of- 
fenses cognizable  under  the  authority  of 
the  United  States;"  Rev.  Stat.,  §  711;  cl. 
1;  and  the  circuit  courts  of  the  United 
States  have  exclusive  cognizance  of  all 
such  crimes  and  offenses,  except  where 
otherwise  provided  by  law,  the  principal 
exception  being  where  concurrent  juris- 
diction is  given  to  the  district  courts  of 
the  United  States;  Rev.  Stat.,  §  629;  ch. 
20;  act  of  August  13,  1888,  ch.  866,  §  1,  25 
Stat.  434.  In  re  Loney,  134  U.  S.  372,  373, 
33   L.   Ed.   949. 

"An  examination,  however,  of  the  sev- 
eral acts,  which  define  generally  the  rel- 
ative jurisdiction  of  the  district  and  cir- 
cuit courts  of  the  United  States,  leaves 
no  doubt  that,  in  regard  to  all  crimes  and 
offenses,  it  was  intended  to  make  the  ju- 
risdiction concurrent,  except  in  cases 
where  the  punishment  is  death.  In  that 
class  of  offenses  the  jurisdiction  is  ex- 
clusive in  the  circuit  courts."  United 
States  v.  Holliday,  3  Wall.  407,  413,  18  L. 
Ed.   182. 

5.  Offenses  defined  by  subsequent  stat- 
utes.—United  States  v.  Holliday,  3  Wall. 
407,  18  L.  Ed.  182.  See,  also,  United 
States  v.  Hall,  98  U.  S.  343,  348,  25  L.  Ed. 
180. 

Therefore  the  circuit  courts  have  ju- 
risdiction of  the  offense  of  selling  ardent 
spirits  to  an  Indian,  under  the  act  of  Feb- 
ruary 12,  1862,  although  by  that  act  the 
jurisdiction  is  vested  only  in  the  district 
court.  United  States  v.  Holliday,  3  Wall. 
407,    18    L.    Ed.    182. 
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the  United  States  jurisdiction  of  an  offense  not  committed  within  its  district,  it 
must  appear,  not  only  that  the  accused  party  was  first  apprehended  in  that  dis- 
trict, but  also  that  the  offense  was  committed  out  of  the  jurisdiction  of  any 
state,  and  not  within  any  other  district  of  the  United  States.6 

d.  District  Courts — (1)  In  General. — The  district  courts  have  jurisdiction  of 
all  crimes  and  offenses  cognizable  under  the  authority  of  the  United  States,  and 
committed  within  their  respective  districts.7 

(2)  Exclusive  and  Concurrent  Jurisdiction. — Cognizance  of  an  original  char- 
acter was  given  to  the  district  courts,  concurrent  with  the  circuit  courts,  by  the 
ninth  section  of  the  judiciary  act  as  amended,  of  all  crimes  and  offenses  against 
the  authority  of  the  United  States,  the  punishment  of  which  is  not  capital, 
whether  committed  in  their  respective  districts  or  upon  the  high  seas.8 

Forfeitures  and  Penalties. — The  judiciary  act  expressly  declared,  that  the 
district  court  should  have  exclusive  original  cognizance  of  all  suits  for  for- 
feitures and  penalties  incurred  under  the  law  of  the  United  States.9 

e.  Courts  of  District  of  Columbia — (1)  In  General.— The  courts  of  the  Dis- 
trict of  Columbia  have  a  local  as  well  as  a  federal  jurisdiction,  and  may  pun- 
ish for  offenses,  which,  if  committed  within  the  limits  of  any  other  district  of 
the  United  States,  would  be  relegated  to  the  state  courts.10 

Common- Law  Offenses. — The  courts  of  the  District  of  Columbia  have  ju- 
risdiction of  common-law  offenses  committed  within  said  district  under  the  act 
of  congress  of  the  27th  of  February,  1801,  continuing  in  force  the  laws  of  the 
state  of  Maryland  as  they  then  existed.11 

(2)  Supreme  Court. — The  supreme  court  of  the  District  of  Columbia  pos- 
sesses a  general  criminal  jurisdiction  with  respect  to  local  crimes;12  but  it  had 


6.  Crimes  not  committed  within  the 
district. — United  States  v.  Jackalow,  1 
Black  484,  17  L.  Ed.  225.  See,  also, 
United  States  v.  Rodgers,  150  U.  S.  249, 
283,   37   L,    Ed.   1071. 

It  is  not  sufficient  that  the  party  was 
first  apprehended  within  the  district. 
United  States  v.  Jackalow,  1  Black  484, 
17   L.    Ed.    225. 

"In  United  States  v.  Jackalow,  1  Black 
484,  17  L.  Ed.  225,  *  *  *  this  was  applied 
to  an  offense  committed  in  Long  Island 
Sound,  one  and  a  half  miles  from  the 
Connecticut  shore  at  low-water  mark." 
United  State-  v.  Rodgers,  150  U.  S.  249, 
37  L.  Ed.  1071,  opinion  of  Brown,  J., 
di--enting. 

7.  District  courts. — Sections  533,  563, 
Rev.  Stat.;  In  re  Mills,  135  U.  S.  263,  265, 
34   ]..   Ed.   107;  Caha  v.  United  States,  152 

l.  215,  33  L.  Ed.  415. 

8.  The  City  of  Panama,  101  U.  S.  45::. 
456,  25  L.  Ed.  1061.  See  ante,  "Exclusive 
and  Concurrent  Jurisdiction,"  VI,  G,  1, 
c.   (2). 

9.  Forfeitures  and  penalties. — 1  U.  S. 
Stat.    76,    §    9.      Evans    v.    Bollen,    4    Dall. 

'.    344.    1    L.    Ed.    859. 

The  circuit  court  cannot  take  original 
cognizance  of  a  suit  for  a  penalty  or  for- 
feiture incurred  hy  an  offense  against  the 
laws  of  the  United  States;  if  the  off< 
was  committed  within  a  state,  it  must  be 
uch  state.  Evans  v.  Bollen.  t 
Dall  342,  1  L.  Ed.  859.  See  the  title 
VENUE. 

10.  Courts  of  District  of  Columbia. — 
B(  nson  v.  Henkel,  198  U.  S.  1.  L3,  19  L. 
Ed.  919. 

"Crimes    committed    in    the    District    of 


Columbia  are  not  crimes  against  the  dis- 
trict, but  against  the  United  States." 
Metropolitan  R.  Co.  v.  District  of  Colum- 
bia,   132    U.    S.    1,    9,   33    L.    Ed.    231. 

11.  Common-law  offenses. — Kendall  v. 
United  States,  12  Pet.  524,  620,  9  L.  Ed. 
1181. 

12.  Cross  v.  United  States,  145  U.  S. 
571,  572,  36  L.  Ed.  821;  United  States  V. 
Schurz,  102  U.  S.  378,  394,  26  L.  Ed.  167. 

By  the  act  of  June  21,  1870,  16  Stat.  160, 
ch.  141,  it  was  provided,  as  now  embodied 
in  §  753  of  the  Revised  Statutes  of  the 
district,  that  the  several  general  terms 
and  special  terms  of  the  various  courts, 
circuit,  district,  and  criminal,  should  be 
considered  terms  of  the  supreme  court 
of  the  district,  and  that  the  judgments, 
decrees,  sentences,  etc.,  of  the  general 
terms,  and  of  the  special  terms,  and  of  the 
various  courts  should  be  the  judgment-. 
rees,  sentences,  etc.,  of  the  supreme 
court,  but  that  this  should  not  affect  the 
righl  of  appeal  as  provided  by  law.  Cross 
V.  United  State-.  145  U.  S.  571,  572,  36  L. 
Ed.  821.  See,  also,  Ormsby  v.  Webb,  134 
U.   S.    17.  33  L.   Ed.   805. 

The  act  of  1877,  "to  perfect  the  revision 
of  the  statutes  of  the  United  States,  and 
of  the  statutes  relating  to  the  District  of 
Columbia,"  amends  §  763  of  the  Revised 
Statutes  relating  to  the  District  of  Co- 
lumbia,  by  enacting  that  "said  courts  shall 
have  cognizance  of  all  crimes  and  offenses 
committed  within  said  district.  etc. 
United  State-  .-.  Schurz.  102  U.  S.  378, 
394,  26   L,   Ed.   167. 

Offenses  not  lawfully  triable  in  any 
other  c~urt. — Section  23,  ch.  35,  of  the 
compih  1    statutes   of   the    District   of   Co- 
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no  such  jurisdiction  under  the  act  of  1863. 13 

(3)  Circuit  Court. — Prior  to  the  7th  of  July,  1838,  criminal  jurisdiction  was 
vested  in  the  circuit  court  for  the  District  of  Columbia ;  but  it  has  had  no  original 
criminal   jurisdiction   since  that   date.14 

(4)  District  Court. — In  1802  a  district  court  was  established  within  the  Dis- 
trict of  Columbia,  to  be  held  by  the  chief  justice  of  the  circuit  court.15 

i  5  )  Criminal  Court. — Under  the  act  of  July  7,  1838.  all  the  criminal  juris- 
diction of  the  district  was  vested  in  a  court  known  as  a  criminal  court,  which  still 
remained  a  separate  and  independent  court  under  the  act  of  March  3.  1863,  re- 
organizing the  courts  of  the  district.10    But  the  several  terms,  general  and  spe- 


lumbia,  vesting  the  supreme  court  of  the 
District  oi  Columbia  with  jurisdiction  of 
all  crimes  and  misdemeanors  committed 
in  said  district  not  lawfully  triable  in  any 
other  court,  and  which  are  required  by 
law  to  be  prosecuted  by  indictment  or  in- 
formation, relates  exclusively  to  the  ju- 
risdiction and  power  of  the  several  courts 
of  the  said  district.  It  has  reference  only 
to  other  courts  within  the  district,  and 
was  not  intended  to  change  the  law  with 
respect  to  the  general  jurisdiction  of 
courts  having  jurisdiction  of  the  same  of- 
fense. Hyde  V.  Shine,  199  U.  S.  62,  77, 
50  L.  Ed.  90;  Dimond  v.  Shine,  199  U.  S. 
88,  50  L.   Ed.  99. 

The  jurisdiction  of  supreme  court  of 
the  District  of  Columbia  to  try  a  criminal 
conspiracy  alleged  to  have  been  entered 
into  in  that  district  is  not  defeated  under 
§  23,  ch.  35,  Comp.  Stat.  D.  C.  by  the 
fact  that  the  conspirators  are  triable  for 
such  offense  in  the  states  of  California 
and  Oregon.  Hyde  v.  Shine,  199  U.  S. 
62,  77,  50  L.  Ed.  90;  Diamond  v.  Shine,  199 
U.  S.  88,  50  L.  Ed.  99. 

13.  Ex  parte  Bradley,  7  Wall.  364,  371, 
19  L.  Ed.  214;  Cross  v.  United  States,  145 
U.   S.    571.    572,   36   L-    Ed.   821. 

Under  the  act  of  March  3,  1863,  12i 
Stat.  762,  ch.  91,  by  which  the  courts  of 
the  district  were  reorganized,  the  crimi- 
nal court  still  remained  a  separate  and 
independent  court,  although  held  by  a 
justice  of  the  supreme  court  of  the  dis- 
trict created  by  the  act,  and  the  only  ju- 
risdiction of  the  supreme  court  in  criminal 
cases  was  in  an  appellate  form.  Ex  parte 
Bradley,  7  Wall.  364.  19  L.  Ed.  214;  Cross 
v.  United  States,  145  U  S.  571.  572.  36  L. 
Ed.  821. 

By  the  act  of  March  3,  1863,  the  new 
supreme  court  of  this  district  has  con- 
ferred upon  it  only  the  same  powers  and 
jurisdiction  as  was  possessed  by  the  cir- 
cuit court  just  abolished.  This  circuit 
court  possessed,  at  the  time,  no  original 
criminal  jurisdiction  whatever,  nor  had 
it.  since  the  7th  of  Julv.  1838.  Ex  parte 
Bradley,  7  Wall.  364,  371,  19  L.  Ed.  214. 
See  post,  ''Circuit   Courts,"   VI,  G.   1,  c. 

Power  to  disbar  attorney  for  contempt 
of  the  criminal  court. — See  the  title  AT- 
TORNEY  AXD   CLIEXT.  vol.  2,  p.  732. 

14.  Circuit  court. — In  re  Cov.  L27  I '. 
S.  731,  757.  32  L.  Ed.  274;  Ex  parte  Wat- 
kins.  3  Pet.  103.  7  L.  Ed.  650;  Ex  parte 
Bradlev.  7  Wall.  364.  371.  19  L.  Ed.  214. 


The  circuit  court  had  originally  been 
invested  with  all  the  powers  of  a  district 
court  of  the  United  States;  but  these 
were  taken  from  it  in  1802,  and  a  district 
court  established  within  the  district.  Ex 
parte  Bradley,  7  Wall.  364,  371,  19  L.  Ed. 
214.  See  post,  "District  Court,"  VI,  G, 
1,   e,    (4). 

Before  the  act  of  1838  it  was  said:  "The 
circuit  court  for  the  District  of  Columbia 
is  a  court  of  record,  having  general  ju- 
risdiction over  criminal  cases.  An  of- 
fense cognizable  in  any  court  is  cogni- 
zable in  that  court.  If  the  offense  be  pun- 
ishable by  law,  that  court  is  competent 
to  inflict  the  punishment.  The  judgment 
of  such  tribunal  has  all  the  obligation 
which  the  judgment  of  any  tribunal  can 
have.  To  determine  whether  the  offense 
charged  in  the  indictment  be  legally  pun- 
ishable or  not,  is  among  the  most  un- 
questionable of  its  powers  and  duties.  The 
decision  of  this  question  is  the  exercise 
of  jurisdiction,  whether  the  judgment  be 
for  or  against  the  prisoner.  The  judgment 
is  equally  binding  in  the  one  case  and  in 
the  other,  and  must  remain  in  full  force 
unless  reversed  regularly  by  a  superior 
court  capable  of  reversing  it."  In  re  Coy, 
127  U  S.  731,  757,  32  L.  Ed.  274;  Ex  parte 
Watkins.  3  Pet.  193,  7  L.  Ed.  650. 

"Had  any  offense  against  the  laws  of 
the  United  States  been,  in  fact,  com- 
mitted, the  circuit  court  for  the  District 
of  Columbia  could  take  cognizance  of  it. 
The  question  whether  any  offense  was, 
or  was  not,  committed,  that  is,  whether 
the  indictment  did,  or  did  not,  show  that 
an  offense  had  been  committed,  was  a 
question  which  that  court  was  competent 
to  decide."  Ex  parte  Watkins,  3  Pet.  193, 
206.   7   L.    Ed.   650. 

15.  District  court. — Ex  parte  Bradley,  7 
Wall.  364,  371,  19  L.  Ed.  214.  See  post. 
"Criminal  Court,"  VI,  G.  1,  e,  (5). 

16.  Criminal  court. — Kx  parte  Bradley, 
7  Wall.  364.  371,  19  L.  Ed.  214;  Bradlev  V. 
Fisher.  13  Wall.  335.  20  L.  Ed.  646:  Cross 
v.  United  States,  145  U.  S.  571,  572.  36  L. 
Ed.   821. 

The  act  of  1863  established  in  the  Dis- 
trict of  Columbia  a  separate  and  inde- 
pendent court,  invested  with  all  the 
criminal  jurisdiction,  to  hear  and  punish 
crimes  and  offenses  within  the  district. 
Ex  parte  Bradley,  7  Wall.  364,  371.  in  L. 
Ed.  :.'ii. 

The   district  and  criminal  courts  estab- 
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cial  are  now  under  the  act  of  June  21,  1870,  considered  terms  of  the  supreme 
court  of  the  district.17  ' 

(6)  Police  Court.— The  police  court  of  the  District  of  Columbia  has  no  ju- 
lisdiction  to  try,  without  a  jury,  an  offense  of  a  grave  character,  which  affects 
the  public  at  large,  such  as  a  charge  of  conspiracy.18 

f.  Territorial  Courts. — Dual  Nature.— The  courts  created  for  a  territory  are 
clearly  dual  in  their  nature.  They  sit  as  territorial  courts  to  administer  the  laws 
of  the  territory  and  as  courts  of  the  United  States  to  administer  the  laws  of  the 

•United  States.19 

Florida.— By  the  seventh  section  of  the  act  for  the  establishment  of  a  ter- 
ritorial government  in  Florida,  jurisdiction  in  all  criminal  cases,  and  exclusive 
jurisdiction  in  all  capital  offenses  is  given  to  the  two  superior  courts  created  by 
said  section.20 

Utah.— By  §  1868,  Rev.  Stat.,  the  district  courts  of  the  territory  of  Utah  have 
common-law  jurisdiction,  and  under  §  1874  of  the  Revised  Statutes  and  §  1061 
of  the  Compiled  Laws  of  Utah  of  1876,  those  courts  have  original  jurisdiction  in 

criminal  cases.21 

New  Mexico  and  Arizona.— By  the  act  organizing  the  territory  of  New 
Mexico,  of  Sept.  9,  "1850,  9  Stat.  446,  ch.  49,  and  the  subsequent  act  of  Febru- 
ary 24,  1863,  12  Stat.  664,  ch.  56,  organizing  the  territory  of  Arizona,  the  dis- 
trict courts  of  the  latter  territory  were  given  the  same  jurisdiction  in  all  cases 
arising  under  the  constitution  and  laws  of  the  United  States  as  is  vested  in  the 
circuit  and  district  courts  of  the  United  States.22 


lished  by  the  act  of  1802,  are  preserved  by 
the  act  of  1863  reorganizing  the  courts, 
and  are  to  be  held  in  the  same  manner, 
and  with  the  same  powers  and  jurisdiction 
— the  one  as  possessed  by  the  district 
courts  of  the  United  States,  and  the  other 
as  possessed  by  the  old  criminal  court  of 
the  district.  The  only  change  made  is, 
that  instead  of  each  court  having  ajudge 
or  judges  appointed  to  hold  it,  any  justice 
of  the  supreme  court  may  hold  the  same. 
Under  the  old  law,  20th  of  February,  1839, 
in  case  of  the  inability  of  the  judge  of  the 
criminal  court  to  hold  the  same,  one  of 
the  judges  of  the  circuit  was  authorized 
to  hold  it.  Ex  parte  Bradley,  7  Wall.  364, 
37L,  19  L.   Ed.  214. 

17.  Cross  V.  United  States,  145  U.  S.  571, 
572,    36    L.    Ed.    821. 

18.  Police  court.— Callan  V.  Wilson,  127 
U  S  540,  32  L.  Ed.  223.  See  Stouten- 
burgh  v.  Hennick,  129  U.  S.  141,  32  L. 
Ed.   037. 

The  police  court  cannot  try  an  infamous 
offense  punishable  in  the  penitentiary. 
Callan  v.  Wilson,  127  U.  S.  540,  32  L.  Ed. 
223. 

An  information  in  the  police  court  of 
the  District  of  Columbia  charged  in  effect 
that  the  defendant  together  with  others 
had  conspired  together  to  prevent  a  per- 
--n  from  pursuing  his  lawful  avocation, 
rmd  to  boycott,  injure,  molest,  oppress, 
intimidate  and  reduce  him  to  beggary  and 
want.  It  was  held  that  the  police  court 
was  without  jurisdiction,  the  offense  being 

e  in  which  the  defendant  was  entitled 
to  a  jury  trial.  Callan  v.  Wilson,  127  U. 
S  540,  32  L.  Ed.  223.  See  the  titles  CON- 
SPIRACY, vol.  3,  p.  1107;  JURY. 

19-  Dual  nature. — Ex  parte  Crow  Dog, 
109    U.    S.    556,    559,   27    L.    Ed.    1030;    Gon- 


Shay-ee.  Petitioner,  130  U.  S.  343,  349,  32 
L.  Ed.  973;  United  States  v.  Pridgeon,  153 
U.  S.  48,  58,  38  L.  Ed.  631;  In  re  Wilson, 
140  U.  S.  575,  579,  35  L.  Ed.  513. 

"The  district  court  has  two  distinct  juris- 
dictions. As  a  territorial  court  it  ad- 
ministers the  local  law  of  the  territorial 
government;  as  invested  by  act  of  con- 
gress with  jurisdiction  to  administer  the 
laws  of  the  United  States,  it  has  all  the 
authority  of  circuit  and  district  courts;  so 
that,  in  the  former  character,  it  may  try 
a  prisoner  for  murder  committed  in  the 
territory  proper,  under  the  local  law,  which 
requires  the  jury  to  determine  whether 
the  punishment  shall  be  death  or  imprison- 
ment for  life  *  *  *  and,  in  the  other 
character,  try  another  for  a  murder  com- 
mitted within  the  Indian  reservation,  un- 
der a  law  of  the  United  States,  which  im- 
poses, in  case  of  conviction,  the  penalty 
of  death."  Ex  parte  Crow  Dog,  109  U. 
S.  556,  560,  27  L.  Ed.  1030;  Gon-Shay-ee, 
Petitioner,  130  U.  S.  343,  348,  32  L.  Ed. 
973. 

20.  Florida. — American  Ins.  Co.  v.  Can- 
ter. 1   Pet.  511,  542,  7  L.  Ed.  243. 

21.  Utah. — Clawson  v.  United  States, 
114  U.  S.  477,  487,  29  L.   Ed.   179. 

22.  New  Mexico  and  Arizona. — Tn  re 
Wilson,  140  U.  S.  575,  579.  35  L.  Ed.  513. 

"It  follows  that  as  the  circuit  courts  of 
the  United  States  have  jurisdiction  over 
the  crime  of  murder  committed  within  any 
fort,  arsenal  or  other  place  within  the 
exclusive  jurisdiction  of  the  United  States, 
so,  prior  to  1885,  the  district  courts  of  a 
territory  had  jurisdiction  over  the  crime 
of  murder  committed  bv  any  person  other 
than  an  Indian,  upon  an  Indian  reserva- 
tion within  its  territorial  limits,  and  that 
such  jurisdiction  has  not  been  taken  away 
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Loss  or  Divestiture. — The  criminal  jurisdiction  of  a  territorial  court  ceases 
upon  the  erection  of  the  territory  into  a  state.23 

g.    Admiralty  and  Consular  Courts. — See  the  title  Admiralty,  vol.   1,  p.  151. 

Consular   Courts. — See  ante,  "Concurrent  and  Exclusive  Jurisdiction,"  VI, 
D,  4,  c.    See  the  title  Ambassadors  and  Consuls,  vol.  1,  p.  284. 

2.    State  Courts. — The  criminal  courts  of  a  state  have  jurisdiction  of  all 
crimes  and  offenses  against  the  state,  committed  within  its  territorial  limits.24 

H.     Divestiture   and   Loss   of   Jurisdiction. — Creation    of  Territory. 

See  post,  "Crimes  Previously  Committed,"  VI,  E,  1. 

Creation  of  Territory  into  State.— See  ante,  "Crimes  in  Territories  "  VI 
F,  5;    "Territorial  Courts,"  VI,  G,  1,  f. 

Effect  of  War. — See  the  titles  Military  Law  ;  War. 

I.  Transfer  of  Causes.— Removal  from  State  to  Federal  Courts.— See 
the  title  Removal  of  Causes. 

Transfer  from  Circuit  to  District  Court  or  Vice  Versa.— Under  the  sec- 
ond section  of  the  act  of  August  8th,  1840,  "to  regulate  the  proceedings  in  the 
circuit  and  district  courts,"  and  which,  after  authorizing  the  transfer  of  criminal 
causes  from  either  court  to  the  other  on  motion  of  the  district  attorney,  says 
that  "the  court  to  which  such  remission  is  made,  shall,  after  the  order  of  re- 
mission is  filed  therein,  act  and  proceed  in  the  case  as  if  the  indictment  and  all 
the  other  proceedings  in  the  same  had  been  originated  in  said  court,"  an  indict- 
ment may  be  remitted  from  the  district  court  to  the  circuit  court,  though  it  have 
come  into  the  district  court  originally  only  by  being  sent  there  from  the  circuit 
court.  The  act  of  August  8th,  1846,  authorized  the  transfer  of  criminal  causes 
from  either  the  circuit  or  district  court  to  the  other  on  motion  of  the  district 
attorney,  etc.25 

And  a  demurrer  to  the  indictment  made  in  the  district  court,  may  prop- 
erly receive  a  joinder  in  the  circuit  court.20 

Pending  Prosecution  by  Operation  of  Statute.— See  ante,  "Crimes  Pre- 
viously Committed,"  VI,  E.  1;  "Territorial  Courts,"  VI,  G,  1,  f. 

J.  Waiver. — A  defendant  in  a  criminal  prosecution  can  waive  a  defect  of 
jurisdiction  of  the  person  but  not  of  the  subject  matter.27 

by    the    legislation    of    that    year."      In    re  be    finally   decided    by    that    court.      If   an 

Wilson,  140  U.  S.  575,  577,  35  L.  Ed.  513.  offense,   punishable   by  the   law,   has   been 

23.     Loss      or      divestiture. — Forsyth     v.  in      fact,      committed,     the     accused     was 

United  States,  9  How.  571,  576,  13  L.  Ed.  amenable    to    its    jurisdiction,    so    far    as 

262;    Simpson    v.    United    States,    9    How.  respected    his    property    in    the    state    of 

578,    13    L.    Ed.    265;    Benner   V.    Porter,    9  New   Jersey.      The    question   whether   this 

How.  235,  13  L.  Ed.  119.  offense  was  or  was  not  committed,  that  »'s 

Florida.— A    judgment    of    the    superior  whether   the   inquest   which   is    substituted 

court  of  the  district  of  West  Florida  in  a  for  a  verdict  on  an  indictment,  did  or  did 

criminal  case,  which  originated  in  October,  not  show  that  the  offense  had'  been   com- 

1845,   and   was    transferred   to    the    district  mitted,    was    a    question    which    the    court 

court  of  the  United  States  for  the  North-  was  comoetent  to  decide.     Kempe  v.  Ken- 

ern  district  of  Florida  is  void.     The  juris-  nedy,  5  Cranch  173,  186,  3  L.  Ed.  70.     Ex 

diction  of  the   territorial   courts,   of  which  pa^te   Watkins,   3   Pet.    193,   204,   7    L.    Ed. 

the  superior  court  was  one,  ceased  on  the  650. 

erection   of   the   territory   into   a   state,    on  25.     United    States   v.    Murphy     3    Wall 

the   3d   of   March,   1845.     The   proceedings  649,   18  L.   Ed.  217. 

before   the   court   in   which   the   indictment  26.     Demurrer. — United    States    v     Mur- 

was  found  were,  consequently,  coram  non  phy,  3  Wall.  649.   18  L.  Ed.  217.     See  the 

judice,  and  void.     Forsyth  v.  United  States,  title  DEMURRERS. 

9   How.   571.   576,   13   L.   Ed.   262;   Simpson  27.     Waiver.— Cook   7'.    Hart     146   U     S 

v.   United   States,   9   How.   578,    13    L.   Ed.  183,    36    L.    Ed     934       See    the'  titles    M' 

2G5.  PEARANCES,  vol.  2,  p.  429;  JURISDIC- 

24.     State    courts.— See    ante,    "Jurisdic-       TTON. 

tion   of  the   Person,"  VI,  C.     See  the  title  Defenses  under  constitution  and  laws  of 

CONSTITUTIONAL   LAW,  vol.  4,  p.  1.  United    States.— "While    the   power    to    i 

New    Jersey. — The    courts     of     common  sue  writs  of  habeas  corpus  to  state  courts 

pleas  of  New  Jersey  under  the  act  of  April  which  are  proceeding  in  disregard  of  rights 

18.  1778,  had   general   Jurisdiction   in   cases  secured    by    the    constitution    and    laws    of 

of  treason.     Every  case  of  treason  was  to  the   United  States  may  exist,  the  practice 
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VII.    Preliminary  Proceedings. 

A.  Arrest. — See  the  title  Arrest,  vol.  2,  p.  541. 

B.  Preliminary  Examination. — See  the  title  Commitment  axd  Prelim- 
inary Examination  or  Accused,  vol.  3,  p.  951. 

C.  Commitment  or  Bail. — See  the  titles  Bail  and  Recognizance,  vol.  2,  p. 
765;   Commitment   axd  Preliminary   Examination  of  Accused,   vol.   3,   p. 

951. 

D.  Proceedings    before    Grand    Jury,    Indictment,    etc. — See    the    title 

Grand  Tury. 

Bringing  Indictment,  Information,  Presentment  or  Complaint. — See 
the  title  Indictments.  Informations,  Presentments  and  Complaints.  See, 
also,  post,  "How  Instituted."  VIII,  B,  1. 

E.  Requisites  of  Pleadings  in  Preliminary  Proceedings. — In  Pleadings 
in  preliminarY  criminal  proceedings,  which  are  usually  had  before  justices  of  the 
peace,  technical  accuracy  cannot  be  expected,  and  is  not  required.28 

F.  Extradition  and  Transfer  of  Accused. — Extradition. — See  the  title 
Extradition. 

Transfer  to  Other  Federal  District. — See  post,  "Transfer  of  Accused  to 
Other  Federal  District,"  VIII,  E. 


VIII.    Prosecution. 

A.     Definition. — The    legal    signification    of    the    word 


"prosecution"    is 


criminal  proceeding  at  the  suit  of  the  government.29 

B.     Institution   and   Control — 1.     How    Instituted. — Criminal  proceedings 
cannot  be  said  to  be  brought  or  instituted  until  a  formal  charge  is  openly  made 


of  exercising  such  power  before  the  ques- 
tion has  been  raised  or  determined  in  the 
state  court  is  one  which  ought  not  to  be 
encouraged.  The  party  charged  waives 
no  defect  of  jurisdiction  by  submitting  to 
a  trial  of  his  case  upon  the  merits,  and 
we  think  that  comity  demands  that  the 
state  courts,  under  whose  process  he  is 
held,  and  which  are  equally  with  the  fed- 
eral courts  charged  with  the  duty  of  pro- 
tecting the  accused  in  the  enjoyment  of 
his  constitutional  rights,  should  be  ap- 
pealed to  in  the  first  instance."  Cook  v. 
Hart.  146  U.  S.  183,  195,  36  L.  Ed.  934. 
See  the  titles  EXTRADITION;  HABEAS 
CORPUS. 

A  prisoner  who  had  been  surrendered 
by  the  governor  of  Illinois  upon  the  req- 
uisition of  the  governor  of  Wisconsin, 
but  who  claimed  not  to  have  been  a 
fugitive  from  justice,  does  not  waive  any 
defect  of  jurisdiction  by  submitting  to  a 
trial  on  the  merits.  Cook  v.  Hart,  146  U. 
S.   183,  36   L.    Ed.  934. 

28.     Requisites    of  pleadings   in   prelimi- 
nary   proceedings. — Southworth    V.    United 
-.    151    U.  S.  17!'.    1-1.  38  L.  Ed.  119. 

"It  is  sufficient,  if.  giving  to  the  lan- 
ed  it-  ordinary  signification, 
the  court  may  gather  from  it  that  an  of- 
lst  the  criminal  law  has  been 
committed  or  attempted.  If  such  pro- 
ceedings were  to  be  subjected  to  the  rigid 
ruli  riticism    and    all    the    consisl 

he  offense  sought  to  be  in- 

-■    required   to   be   set   forth 

in  the  affidavit  or  warrant  with   certainty, 

the    administration    of    the    criminal    law 

dd    be    greatly    embarrassed,    and    of- 


fenders would  often  go  unpunished,  by 
reason  of  the  hazard  which  the  justice 
who  issues,  the  party  who  procures,  and 
the  officer  who  executes  the  warrant  for 
arresting  them  would  incur.  We  must  be 
content  to  gather  the  meaning  of  the  party 
from  the  affidavit,  and  disregard  the  want 
of  technical  accuracy  of  description." 
Southworth  v.  United  States,  151  U.  S. 
179.    184,    38    L.    Ed.    119. 

As  to  form  and  sufficiency  of  affidavits 
and  warrants,  see  the  tiles  AFFIDAVITS, 
vol.  1,  p.  200;  COMMITMENT  AND 
PRELIMINARY  EXAMINATION  OF 
ACCUSED,  vol.  3,  p.  951;  WARRANTS. 

29.  Definition. — Tennessee  v.  Davis,  100 
U.  S.  257.  269,  25  L.  Ed.  648. 

The  insertion  of  the  adjective  "criminal" 
before  the  word  "prosecution"  in  a  statute 
makes  no  change  in  the  meaning.  Ten- 
nessee V.  Davis,  100  U.  S.  257,  268,  25  L. 
Ed.   648. 

Criminal  prosecution  as  used  in  article 
6  of  the  amendments  to  the  constitu- 
tion of  the  United  States  distinctly  means 
a  criminal  prosecution  against  a  person 
who  is  accused  and  who  is  to  be  tried 
by  a  petit  jury.  Counselman  v.  Hitch- 
cock,   l  !-.'   I'.  S.  547,  563,  35   I,.    I'M  1110. 

"In  Counselman  V.  Hitchcock.  142  U.  ? 
547,  562,  35  1..  Ed.  mo.  it  was  held  that 
*  *  *  'a  criminal  prosecution  under  article 
six  of  the  amendments  is  much  narrower 
than  a  criminal  case  under  article  live  of 
the  amendments."  United  States  :•. 
Zucker,  161  U.  S.  175.  181,  182,  40  L.  Ed. 
777;  United  States  v.  Patterson,  150 
U.  S.  65,  69,  37  L.  Ed.  999.  See  ante, 
"Definitions  and  Terminology,"  I. 
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against  the  accused,  either  by  indictment  presented  or  information  filed  in  court, 
or.  at  the  least,  by  complaint  before  a  magistrate.30  All  proceedings  in  a  criminal 
cause  before  the  accused  is  put  on  trial  are  ex  parte.31 

2.  Authority  to  Institute  and  Control — a.  Right  of  Government. — From 
the  very  nature  of  an  indictment,  and  the  sentence  thereon,  the  government  alone 
has  the  right  to  control  the  whole  proceedings  and  execution  of  the  sentence.  It 
would,  indeed,  require  strong  language,  in  any  statute,  where  the  proceedings 
were  by  indictment,  to  construe  that  indictment,  or  the  sentence  thereon,  to  be 
controllable  by  other  parties  who  might  have  an  interest  in  or  under  the 
sentence.32 

b.  Attorney  General. — There  is  no  express  authority  vested  in  the  attorney 
general  to  begin  criminal  prosecutions,  or  to  institute  criminal  proceedings  in  any 
of  the  cases  in  which  the  United  States  is  plaintiff,  yet  he  is  invested  with  the 
general  superintendence  of  all  such  suits.33 

c.  District  and  Prosecuting  Attorney. — Public  prosecutions  against  the  au- 
thority of  the  United  States,  until  they  come  before  the  court  to  which  they  are 

t  returnable,  are  within  the  exclusive  direction  of  the  district  attorneys,  and  even 
after  they  are  entered  in  court  they  are  so  far  under  his  control  that  he  may 
enter  a  nolle  prosequi  at  any  time  after  the  jury  is  impaneled  for  the  trial  of  the 


30.  How  instituted. — Post  v.  United 
States,  161  U.  S.  583,  587,  40  L.  Ed.  816; 
Virginia  V.  Paul,  148  U.  S.  107,  119,  121, 
37   L.    Ed.   386. 

"Proceedings  before  a  magistrate  to 
commit  a  person  to  jail,  or  to  hold  him 
to  bail,  in  order  to  secure  his  appearance 
to  answer  for  a  crime  or  offense,  which 
the  magistrate  has  no  jurisdiction  himself 
to  try,  before  the  court  in  which  he  may- 
be prosecuted  and  tried,  are  but  prelimi- 
nary to  the  prosecution,  and  are  no  more 
a  commencement  of  the  prosecution,  than 
is  an  arrest  by  an  officer  without  a  war- 
rant for  a  felony  committed  in  his  pres- 
ence. We  are  aware  that  under  this  sec- 
tion the  opposite  view  has  prevailed  in 
some  cases  in  the  circuit  courts.  Georgia 
v.  Port,  4  Woods  513;  Georgia  v.  Bolton, 
11  Fed.  Rep.  217;  North  Carolina  v.  Kirk- 
patrick,  42  Fed.  Rep.  689.  But  the  only 
authorities  there  cited,  which  afford  any 
color  for  that  conclusion,  were  English 
decisions  that  the  preliminary  arrest  upon 
the  warrant  of  a  justice  of  the  peace  took 
a  case  out  of  the  statute  of  limitations, 
defining  the  time  after  the  commission  of 
the  offense  within  which  'the  prosecution 
shall  be  commenced.'  Rex  v.  Willace,  1 
East  P.  C.  186;  The  Queen  v.  Brooks,  1 
Denison,  217;  S.  C,  2  Car.  &  K.  402.  The 
question  whether  the  government  has 
taken  such  action,  as  will  stop  the  running 
of  a  statute  of  limitations,  is  quite  dif- 
ferent from  the  question  when  a  prosecu- 
tion can  be  deemed  to  be  commenced, 
within  the  meaning  of  the  acts  of  con- 
gress authorizing  removals  from  the  state 
courts  into  the  courts  of  the  United  States 
for  trial."  Virginia  v.  Paul,  148  U  S.  107, 
119,  37   L.   Ed.  386. 

In  a  statute  operating  prospectively  only 
"criminal  proceedings"  are  not  instituted 
before  the  passage  of  such  act  by  the 
submission  of  a  bill  of  indictment  by  the 
attorney  for  the  government  of  the  grand 
5  U  S  Enc— 7 


jury  and  the  examination  of  witnesses  be- 
fore them  no  formal  charge  against  the 
accused,  either  by  indictment  presented 
or  information  filed  in  court  or  complaint 
made  before  a  magistrate  having  been 
made  until  after  the  passage  of  the  act. 
Post  v.  United  States,  161  U.  S.  583,  587, 
40    L.    Ed.    816. 

"The  submission  of  a  bill  of  indictment 
by  the  attorney  for  the  government  to 
the  grand  jury,  and  the  examination  cf 
witnesses  before  them,  are  both  in  secret, 
and  are  no  part  of  the  criminal  proceed- 
ings against  the  accused,  but  are  merely 
to  assist  the  grand  jury  in  determining 
whether  such  proceedings  shall  be  com- 
menced; the  grand  jury  may  ignore  the 
bill,  and  decline  to  find  any  indictment; 
and  it  cannot  be  known  whether  anv  pro- 
ceedings will  be  instituted  against  the  ac- 
cused until  an  indictment  against  him  is 
presented  in  ooen  court."  Post  v.  United 
States,  161  U  S.  583,  587,  40  L.  Ed.  816. 

31.  Ex  parte  Bollman,  4  Cranch  75,  2 
L.    Ed.   554. 

32.  Right  of  government— United  States 
v.  Murphy,  16  Pet.  203,  209,  10  L.  Ed. 
937. 

"Even  after  verdict,  the  government 
may  not  choose  to  bring  the  party  up 
for  sentence;  and  if  sentence  is  pro- 
nounced, and  the  fine  is  imposed,  the 
owner  has  no  authority  to  interfere  in  the 
collection  of  it,  any  more  than  the  in- 
former or  prosecutor;  and  the  fine,  there- 
fore, must  be  deemed  receivable  solely 
by  the  government;  and  then  it  is  distribu- 
table by  the  government  only."  United 
States  v.  Murphy,  16  Pet.  203,'  209,  10  L. 
Ed.  937. 

33.  Attorney  general.— In  re  Xcagle.  135 
U.  S.  1.  66,  34  L.  Ed.  55;  United  States 
v.  San  Jacinto  Tin  Co.,  125  U.  S.  273,  279, 
31  L.  Ed.  747;  United  States  v.  Hughes,  11 
How.  552,  13  L.  Ed.  809.  See  the  title  AT- 
TORNEY GENERAL,  vol.  2,  p.  740. 


98 


CRIMINAL  LAW. 


case,  except  in  cases  where  it  is  otherwise  provided  in  some  act  of  congress.34 

C.  Rules  of  Decision. — In  a  criminal  case,  especially,  it  is  proper  to  decide 
the  question  on  its  real  as  well  as  its  technical  merits.'1"' 

D.  Limitations— 1.  Period — a.  In  General.— Capital  Felony.— Under  the 
32d  section  of  the  crimes  act  of  1790,  no  person  shall  be  prosecuted,  tried,  or 
punished  for  treason  or  other  capital  felony,  willful  murder  or  forgery  excepted, 
unless  the  indictment  for  the  same  shall  be  found  by  the  grand  jury  within  three 
years  next  after  the  treason  or  capital  offense  shall  be  done  or  committed.30 

Offenses  Not  Capital. — It  is  enacted  by  §  1044  that  no  person  shall  be  pros- 
ecuted for  any  offense,  not  capital,  except  as  provided  in  §  1046  (in  case  of 
crimes  arising  under  the  revenue  laws  or  the  slave-trade  laws),  unless  the  in- 
dictment is  found  within  three  years  next  after  such  offense  shall  have  been 
committed."7 

Crimes  Arising  under  the  Revenue  Laws  or  the  Slave-Trade  Laws. — 
It  is  enacted  by  §  1046,  that  "no  person  shall  be  prosecuted,  tried,  or  punished 
for  any  crime  arising  under  the  revenue  laws  or  the  slave-trade  laws  of  the 
United'  States,  unless  the  indictment  is  found  or  the  information  is  instituted 
within  five  years  next  after  the  committing  of  such  crime.38  Specific  acts  which 
are  violations  of  the  laws  made  to  protect  the  revenue  may  be  said  to  be  crimes 
arising  under  the  revenue  laws.39 

A  prosecution  for  effecting  an  entry  of  goods  at  the  custom  house  by 
a  fraudulent  invoice  of  them,  and  a  false  classification  as  to  their  quality  and 
value,  is  not  barred  by  a  period  of  less  than  five  years.40  but  a  conspiracy  to  de- 
fraud the  government,41  the  embezzlement  of  money  belonging  to  the  postal 
money-order  office,42  are  not  crimes  arising  under  the  revenue  laws. 


34.  District  and  prosecuting  attorney. — 
Confiscation  Cases,  7  Wall.  4o4,  19  JL.  Ed. 
196.  See  also,  Whiskey  Cases,  99  U.  S. 
594,  597,  25  L.  Ed.  399;  Tennessee  v.  Davis, 
100  U.  S.  257,  297,  25  L.  Ed.  648,  Clifford, 
J.,  dissenting.  See  *he  title  DISMISSAL, 
DISCONTINUANCE    AND    NONSUIT. 

35.  Rules  of  decision. — United  States 
V.  Klintock,  5  Wheat.  144,  149,  5  L.  Ed.  55. 

36.  Capital  felony. — United  States  v. 
Cook,  17  Wall.  168,  173,  21  L.  Ed.  538. 
See,  also,  Campbell  v.  Haverhill,  155  U. 
S.  610,  616,  39  L.  Ed.  280. 

?7.  O^enses  ~ot  capital. — United  States 
V.  Hirsch,  100  U.  S.  33,  34,  25  L.  Ed.  539; 
United  States  v.  Cadarr,  19  i  U.  S.  475,  477, 
49    L.    Ed.    842. 

Under  §  32  of  the  crimes  act  of  1790 
the  period  of  limitation  in  such  cases  was 
two  years.  United  States  v.  Cook.  17 
Wall.  168,  173,  21  L.  Ed.  638;  United 
States  v.  Norton,  91  U.  S.  566,  567,  23  L. 
Ed.   454. 

The  32d  section  of  the  act  of  April  30th, 
1790,  enacts  the  only  limitation  applicable 
to  'he  offense  of  a  paymaster  of  the  army, 
indicted  for  embezzling  the  public  money. 
rinii  i  States  v.  Cook,  17  Wall.  168,  21  L. 
Ed.   538. 

Withnolding  money. — See  post,  "When 
Statute  Begins  to   Run,"  VI II.   I).  2. 

38.  Crimes  arising  under  the  revenue 
laws  or  the  slave  trade  laws. — United 
States  v.  Hirsch,  LOO  U.  S.  33,  34,  25  L. 
539  See  United  States  V.  Norton,  91 
U.  S.  566,  567,  23  L.  Ed.  454,  quoting  and 
approving  the  act  of  26th  of  March,  1804, 
2  Stat,  290.  S  3,  entitled  "An  act  in  addi- 
tion   to   the    act    entitled    'An   act    for   the 


punishment  of  certain  crimes  against  the 
United  States,'  "  which  then  prescribed  the 
limitation  applicable  to  crimes  arising  un- 
der  the   revenue   laws. 

39.  United  States  v.  Hirsch,  100  U.  S. 
33,  34,  25  L.  Ed.  539. 

40.  United  States  v.  Hirsch,  100  U.  S. 
33,  25   L.   Ed.  539. 

41.  United  States  v.  Hirsch,  100  U.  S. 
33,  34,  35,  25   L.   Ed.  539. 

A  conspiracy  to  defraud  the  govern- 
ment, though  it  may  be  directed  to  the 
revenue  as  its  object,  is  punishable  by  the 
general  law  against  all  conspiracies,  and 
can  hardly  be  said,  in  any  just  sense,  to 
arise  under  the  revenue  laws.  Section 
5440,  Rev.  Stat.,  does  not  mention  the 
revenue  or  the  revenue  laws,  but  in  terms 
includes  every  form  of  conspiracy  against 
the  United  States,  and  every  form  of  con- 
spiracy to  defraud  them.  It  is  difficult  to 
see  how  the  crimes  it  defines,  and  which 
are  punishable  under  it,  can  be  said  to 
arise  under  the  revenue  laws.  United 
States  v.  Hirsch,  100  U.  S.  33,  35.  25  L. 
Ed.   539. 

A  conspiracy  to  defraud  the  United 
States  of  the  duties  on  certain  imported 
goods  is  not  "a  crime  arising  under  the 
revenue  laws,"  and  the  persons  charged 
therewith  cannot  be  prosecuted  therefor 
unless  they  be  indicted  within  three  years 
next  after  the  alleged  committing  thereof. 
United  States  v.  Hirsch,  100  U.  S.  33,  25 
L.    Ed.   539, 

42.  The  embezzlement  of  money  be- 
longing to  the  postal  money-order  office, 
is  not  a  crime  arising  under  the  revenue 
laws,  and  a  person  charged  therewith  can- 
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Fires  and  Penalties,  under  any  penal  statutes,  were  also  included  in  the 
same  limitation,  but  that  part  of  the  clause  has  been  superseded  by  a  subsequent 
enactment.43 

b.  In  District  of  Columbia. — The  general  statute  of  limitations  is  in  force  in 
the  District   of   Columbia.44 

c.  Persons  Fleeing  from  Justice. — The  statutes  of  the  United  States,  while 
laying  down  the  general  rule  that  charges  of  crime  shall  be  formally  presented 
within  a  limited  time  after  the  act  complained  of,  expressly  excepts  from  that 
rule  the  case  of  "any  person  fleeing  from  justice."45  Any  person  who  takes  him- 
self out  of  the  jurisdiction,  with  the  intention  of  avoiding  being  brought  to  jus- 
tice for  a  particular  offense,  is  a  person  fleeing  from  justice  and  can  have  no 
benefit  of  the  limitation,  at  least  when  prosecuted  for  that  offense  in  a  court  of 
the  United  States.46 


not  be  prosecuted,  tried  or  punished,  un- 
less the  indictment  shall  have  been  found 
within  two  years  from  the  time  of  com- 
mitting the  offense,  under  the  act  of  April 
30,  1790.  The  act  entitled  '"An  act  to 
establish  a  postal  money-order  system," 
approved  May  17,  1864  (13  Stat.  76),  is 
not  a  revenue  law  within  the  meaning  of 
the  act  entitled  "An  act  in  addition  to  the 
act  entitled  'An  act  for  the  punishment 
of  certain  crimes  against  the  United 
States.'  "  approved  March  26,  1804  (2 
Stat.  290).  United  States  v.  Norton,  91 
U.  S.  566,  23   L.   Ed.  454. 

43.  Fines  and  penalties. — United  States 
v.  Cook,  17  Wall.  168,  173,  21  L.  Ed.  638. 
See,  also.  United  States  v.  Norton,  91  U. 
S.   566,   567,   23   L.    Ed.   454. 

The  act  of  April  30th.  1790.  limiting 
prosecutions  upon  penal  statutes,  extends 
as  well  to  penalties  created  after,  as  be- 
fore, that  act.  and  to  actions  of  debt,  as 
well  as  to  informations  and  indictments. 
Adams  v.  Woods,  2  Cranch  336,  2  L.  Ed. 
297.  See,  also,  Campbell  v.  Haverhill,  155 
U.  S.  610.  616,  39  L.  Ed.  280. 

The  crimes  act  declared,  that  "no  per- 
son shall  be  prosecuted,  tried  or  punished;" 
the-eby  showing  an  intention  not  merely 
to  limit  any  particular  form  of  action, 
but  to  limit  any  prosecution  whatever. 
Adams  v.  Woods,  2  Cranch  336,  340,  2  L. 
Ed.   297. 

44.  District  cf  Columbia. — United  States 
V.  Cadarr.  197  U.  S.  475,  49  L.  Ed.  842. 

Abandonment  of  prosecution. — Section 
939  of  the  Code  of  the  District  of  Colum- 
bia, relating  to  the  abandonment  of  prose- 
cutions and  which  is  as  follows:  "If  any 
person  charged  with  a  criminal  offense 
shall  have  been  committed  or  held  to  bail 
to  await  the  action  of  the  grand  jury,  and 
within  nine  months  thereafter  the  grand 
jurv  shall  not  have  taken  action  on  the 
case,  either  by  ignoring  the  charge  or  by 
returning  an  indictment  into  the  proper 
court,  the  prosecution  of  such  charge  shall 
be  deemed  to  have  been  abandoned  and 
the  accused  shall  be  set  free  or  his  bail 
discharged,  as  the  case  may  be:  Pro- 
vided, however,"  etc.,  is  not  intended  to 
bar  further  prosecution  of  crimes  and  of- 
fenses where  the  grand  jury  has  failed  to 
act    thereon    within    the    period    named    in 


the  statute,  but  the  failure  to  take  such 
action  is  intended  to  and  does  end  fur- 
ther prosecution  so  as  to  discharge  the  ac- 
cused from  bail  or  from  imprisonment  in 
cases  of  commitment.  This  act  was  not 
intended  to  amount  to  repeal  pro  tanto 
of  the  statute  of  limitation  as  contained 
in  §  1044,  Revised  Statutes,  U.  S..  and 
has  not  repealed  or  modified  that  section. 
The  purpose  of  statutes  of  limitation  is  to 
finally  bar  all  prosecution,  and  the  pur- 
pose of  the  act  under  consideration  is  to 
control  the  prosecution  by  requiring  ac- 
tion by  the  grand  jury,  and  in  default 
thereof  release  the  person  of  the  accused 
or  discharge  him  from  bail,  so  far  as  the 
pending  prosecution  is  concerned.  United 
States  v.  Cadarr,  197  U.  S.  475,  481,  49  L 
Ed.  842.  See  the  title  INDICTMENTS 
INFORMATIONS,  PRESENTMENTS 
AND    COMPLAINTS. 

45.  Persons  fleeing  from  justice.— Streep 
v.  Lnited  States,  160  U.  S.  129,  133,  40  L. 
Ed.  365.  See,  also,  United  States  v.  Cook, 
17  Wall.   168.  179,  21   L.   Ed.  53S. 

"Section  1045  of  the  Revised  Statutes  is 
a  re-enactment  of  the  corresponding  pro- 
viso in  the  first  crimes  act  of  the  United 
States:  'Provided,  that  nothing  herein 
contained  shall  extend  to  any  person  or 
persons  fleeing  from  justice.'  Act  of 
April  30,  1790,  ch.  9,  §  32;  1  Stat.  119." 
Streep  v.  United  States.  160  U.  S.  129  134 
40  L.  Ed.  365.  See,  also.  United  States  v. 
Cook,  17  Wall.  168,  173.  21  L.  Ed.  538. 

46.  Streep  v.  United  States,  160  U.  S 
129.  133,  40  L.  Ed.  365. 

"In  order  to  constitute  a  fleeing  from 
justice,  it  is  not  necessary  that  the  course 
of  justice  should  have  been  put  in  opera- 
tion by  the  presentment  of  an  indictment 
by  a  grand  jury,  or  by  the  filing  of  an  in- 
formation by  the  attorney  for  the  govern- 
ment, or  by  the  making  of  a  complaint 
before  a  magistrate.  It  is  sufficient  that 
there  is  a  flight  with  the  intention  of 
avoiding  being  prosecuted,  whether  a 
prosecution  has  or  has  not  been  actually 
begun."  Streep  v.  Unite. 1  States,  160  U. 
S.    129,   133,  40  L.  Ed.  365. 

"In  this  respect,  §  L045  of  the  Revised 
Statutes  must  receive  the  same  construc- 
tion that  has  been  given  to  ij  5278  (  regulat- 
ing    the    subject    of    extradition)     bv    this 
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2.  When  Statute  Begins  to  Run. — Whenever  the  act  or  series  of  acts  nec- 
essary to  constitute  a  criminal  offense  have  transpired,  the  crime  is  complete,  and 
from' that  day  the  statute  of  limitations  begins  to  run  against  the  prosecution.47 
But  it  is  otherwise  when  the  crime  charged  is  a  continuous  one  to  the  time  of 
finding  the  indictment.48 

3.  How  Availed  of — a.    By  Special  Plea  or  by  Evidence  under  General  Issue. 

Accused  persons  may  avail  themselves  of  the  statute  of  limitations  by  special 

plea  or  by  evidence  under  the  general  issue.  It  is  not  necessary  to  plead  the  stat- 
ute of  limitations  in  criminal  cases ;  the  defendant  may  give  it  in  evidence  under 
the  general  issue.  This  affords  the  prosecutor  an  opportunity,  where  the  statute 
contains  exceptions,  to  introduce  rebutting  evidence  and  bring  the  defendant 
within  one  of  the  exceptions.49 

Objection  to   Sufficiency  of  Plea. — The  sufficiency  of  a  plea  of  the  stat- 


court,  saying:  'To  be  a  fugitive  from 
justice,  in  the  sense  of  the  act  of  congress 
regulating  the  subject  under  consideration, 
it  is  not  necessary  that  the  party  charged 
should  have  left  the  state  in  which  the 
crime  is  alleged  to  have  been  committed, 
after  an  indictment  found,  or  for  the  pur- 
pose of  avoiding  a  prosecution  anticipated 
or  begun,  but  simply  that  having  within  a 
state  committed  that  which  by  its  laws 
constitutes  a  crime,  when  he  is  sought 
to  be  subjected  to  its  criminal  process  to 
answer  for  his  offense,  he  has  left  its 
jurisdiction  and  is  found  within  the  ter- 
ritorv  of  another.'  Roberts  v.  Reilly,  116 
U.  S.  80,  97,  29  L.  Ed.  544."  Streep  v. 
United  States,  160  U.  S.  129,  134,  40  L.  Ed. 
365.     See  the  title  EXTRADITION. 

"Nor  is  it  necessary,  in  order  to  satisfy 
the  terms  of  §  1045,  Revised  Statutes, 
*  *  *  that  the  fugitive  should  have  the 
intention  of  fleeing  from  justice  as  ad- 
ministered by  any  particular  court,  or 
system  of  courts,  having  criminal  juris- 
diction over  the  territory  where  the  act 
supposed  to  have  been  criminal  was  com- 
mitted." Streep  v.  United  States,  160  U. 
S.  129.  134,  40  L.  Ed.  365. 

"The  statute  speaks  generally  of  'fleeing 
from  justice,'  without  restriction  either  to 
the  justice  of  the  state,  or  to  the  justice 
of  the  United  States.  A  person  fleeing 
from  the  justice  of  his  country  is  not  sup- 
posed to  have  in  mind  the  object  of 
avoiding  the  process  of  a  particular  court, 
or  the  question  whether  he  is  amenable 
to  the  justice  of  the  nation  or  of  the  state, 
or  of  both.  Proof  of  a  specific  intent  to 
avoid  either  could  seldom  be  had;  and  to 
make  it  an  essential  requisite  would  often 
defeat  the  whole  object  of  the  provision  in 
question."  Streep  v.  United  States,  160  U. 
S.   129,  134,  40  L.  Ed.  365. 

"In  the  constitution,  laws  and  treaties 
of  the  United  States,  the  words  'fleeing 
from  justice,'  or  'fugitive  from  justice,' 
have  not  been  used  as  of  themselves  im- 
plying a  flight  from  the  justice  of  the 
nation  only."  Streep  v.  United  States.  160 
U.    S.     I  I,   40   L.    Ed.    365. 

"In  order  to  constitute  'fleeing  from 
justice,'  within  the  meaning  of  §  104-f.  of 
the    Revised    Statutes,   it   is    nut   necessary 


that  there  should  be  an  intent  to  avoid  the 
justice  of  the  United  States;  but  it  is  suffi- 
cient that  there  is  an  intent  to  avoid  the 
justice  of  the  state  having  criminal  juris- 
diction over  the  same  territory  and  the 
same  act."  Streep  v.  United  States,  160 
U.   S.    129,   135,  40   L.   Ed.   365. 

47.  When  statute  begins  to  run. — United 
States  V.  Irvine,  98  U.  S.  450,  452,  25  L. 
Ed.  193. 

Withholding  pension  money. — An  in- 
dictment against  A.,  found  Sept.  15,  1875, 
charged  that  on  Dec.  24,  1S70,  B.  de- 
manded of  him  the  sum  of  $525.  which  he 
as  her  agent  and  attorney  had  collected 
and  received  from  the  United  States  on 
account  of  a  pension  awarded  to  her,  and 
that  he  then,  and  continuously  thereafter, 
wrongfully  withheld  it  from  her.  It  was 
held  that  the  crime  charged  was  not  a 
continuous  one  to  the  time  of  finding  the 
indictment,  and  that  the  indictment  was 
barred  in  two  years  thereafter  by  §  1044, 
Rev.  Stat.  United  States  v.  Irvine,  98  U. 
S.  450.  25  L.  Ed.  193.  See,  also,  United 
States  v.  Benecke,  98  U.  S.  447,  449,  25 
L.   Ed.   192. 

Whenever  what  constitutes  the  criminal 
act  of  withholding,  under  the  statute  pro- 
hibiting a  withholding  of  pension  money, 
which  is  a  thing  which  must  be  capable  of 
proof  to  a  jury,  once  exists,  it  renders  the 
party  liable  to  indictment.  When  it  is 
committed,  the  party  is  guilty  and  is  sub- 
ject to  criminal  prosecution,  and  from 
that  time,  also,  the  statute  of  limitations 
applicable  to  the  offense  begins  to  run. 
United  States  v.  Irvine,  98  U.  S.  450,  451, 
25  L.  Ed.  193. 

Withholding  bounty  money. — Section  31 
of  the  act  of  March  3,  1873  (17  Id.  575, 
Rev.  Stat.  5485),  punishing  the  withhold- 
ing of  bounty  money,  was  not  intended 
to  apply  to  case  where  the  money  had  al- 
ready been  withheld  live  years  when  the 
statute  was  passed.  United  States  v. 
Benecke,  98  U.  S.  447.  25   L.  Ed.   192. 

48.  United  States  v.  Irvine,  98  U.  S.  450, 
25  L.  Ed.  193. 

49.  By  special  plea  or  by  evidence  un- 
der general  issue — United  States  v.  Cook, 
17    Wall.   168,   179,  21    L.   Ed.    £ 
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ute  of  limitations  to  an  indictment  charging  a  crime  may  be  presented  by  de- 
murrer.50 

b.  Demurrer  or  Motion  to  Quash. — In  a  criminal  prosecution  a  statute  of  limi- 
tations cannot  be  taken  advantage  of  by  demurrer."'1 

2.  Transfer  of  Accused  to  Other  Federal  District. — A  person  charged 
with  an  offense  against  the  United  States  may  be  committed  in  one  district  for 
trial  in  another;52  and  may  be  confined  or  bailed,  as  the  case  may  be,  for  trial 


50.  Objection  to  sufficiency  of  plea. — 
United  States  v.  Norton,  91  U.  S.  566,  23 
L.  Ed.  454. 

So  held  upon  a  plea  of  the  statute  of 
limitations  to  an  indictment  charging  em- 
bezzlement of  postal  funds.  United  States 
V.   Norton.  91  U.  S.  566,  23  L.  Ed.  454. 

51.  Demurrer  or  motion  to  qussh. — 
United  States  v.  Cook,  17  Wall.  168,  21  L. 
Ed.   538. 

"Courts  of  justice,  if  the  statute  contains 
exceptions,  will  not  quash  an  indictment 
because  it  appears  upon  its  face  that  it 
was  not  found  within  the  period  pre- 
scribed in  the  limitation,  as  such  a  pro- 
ceeding would  deprive  the  prosecutor  of 
the  right  to  reply  or  give  evidence,  as 
the  case  may  be,  that  the  defendant  fled 
from  justice  and  was  within  the  excep- 
tion. Nor  is  it  admitted  that  any  different 
rule  would  apply  in  the  case  even  if  the 
statute  of  limitations  did  not  contain  any 
exception,  as  time  is  not  of  the  essence 
of  the  offense;  and  also  for  the  reason 
that  the  effect  of  the  demurrer,  if  sus- 
tained, would  be  to  preclude  the  prose- 
cutor from  giving  evidence,  as  he  would 
have  a  right  to  do,  under  the  general  is- 
sue, to  show  that  the  offense  was  com- 
mitted within  two  years  next  before  the 
indictment  was  found  and  filed."  United 
States  v.  Cook,  17  Wall.  168,  179,  180.  21 
L.  Ed.  538.  See  ante.  "Period."  VIII.  D, 
1;  "Persons  Fleeing  from  Justice,"  VIII, 
D.   1,   c. 

The  limitation  enacted  by  §  32  of  the 
act  of  April  30,  1790,  applicable  to  the 
offense  of  a  paymaster  in  the  army  who 
embezzled  public  mone}r,  cannot  be  taken 
advantage  of  by  demurrer.  United  States 
V.  Cook,  17  Wall.  168.  21  L.  Ed.  538. 

52.  For  trial  in  another  district. — Horner 
v.  United  States  (No.  1),  143  U.  S.  207, 
215,  36  L.  Ed.  126;  Logan  v.  United  States, 
144  U.  S.  263.  284,  36  L.  Ed.  429.  See  the 
title  COMMITMENT  AND  PRELIMI- 
NARY EXAMINATION  OF  ACCUSED, 
vol.    3.    p.    952. 

A  judicial  rather  than  ministerial  act. — 
The  removal  under  §  1014,  Rev.  Stat.,  is 
made  a  judicial  rather  than  a  ministerial 
act.  "In  the  language  of  Mr.  Justice 
Brewer,  delivering  the  opinion  in  Beavers 
v.  Henkel,  194  U.  S.  73,  83,  48  L.  Ed.  882: 
'It  may  be  conceded  that  no  such  removal 
should  be  summariiy  and  arbitrarily  made. 
There  are  risks  and  burdens  attending  it 
which  ought  not  to  be  needlessly  cast 
upon  any  individual.  These  may  not  be 
serious  in  a  removal  from  Xew  York  to 
Brooklyn,  but  might  be  if  the  removal 
was    from    San    Francisco    to    New    York. 


And  statutory  provisions  must  be  inter- 
preted in  the  light  of  all  that  may  be  done 
under  them.  We  must  never  forget  that 
in  all  controversies,  civil  or  criminal,  be- 
tween the  government  and  an  individual 
the  latter  is  entitled  to  reasonable  pro- 
tection. Such  seems  to  have  been  the  pur- 
pose of  congress  in  enacting  §  1014,  Rev. 
Stat.,  which  requires  that  the  order  of 
removal  be  issued  by  the  judge  of  the 
district  in  which  the  defendant  is  ar- 
rested. In  other  words,  the  removal  is 
made  a  judicial,  rather  than  a  mere  min- 
isterial act.'  "  Tinsley  v.  Treat,  205  U.  S. 
20.  29,  51  L.  Ed.  689. 

Under  §  1014  of  the  Revised  Statutes, 
when  an  offender  against  the  United  States 
has  been  indicted  in  a  district  in  another 
state  than  the  district  of  arrest,  then,  after 
the  offender  has  been  committed,  it  be- 
comes the  duty  of  the  district  judge  on 
inquiry,  to  issue  a  warrant  of  removal. 
"And  it  has  been  repeatedly  held  that  in 
such  cases  the  judge  exercises  something 
more  than  a  mere  ministerial  function,  in- 
volving no  judicial  discretion.  He  must 
look  into  the  indictment  to  ascertain 
whether  an  offense  against  the  United 
States  is  charged,  find  whether  there  was 
probable  cause,  and  determine  whether 
the  court  to  which  the  accused  is  sought 
to  be  removed  has  jurisdiction  of  the 
same.  'The  liberty  of  the  citizen,  and  his 
general  right  to  be  tried  in  a  tribunal  or 
forum  of  his  domicile,  imooses  upon  the 
judge  the  duty  of  considering:  and  passing 
upon  those  questions. '  "  Tinsley  v.  Treat, 
205  U.  S.  20,  29,  51  L,.  Ed.  689,  reaffirmed 
in  Gould  v.  Youngworth,  205  U.  S.  538, 
51  L.  Ed.  920. 

Where  right  of  preliminary  examination 
does  not  exist  in  local  practice. — That  part 
of  §  1014  of  the  Revised  Statutes  of  the 
United  States  which  says  that  the  pro- 
ceedings are  to  be  conducted  "agreeably 
to  the  usual  mode  of  process  against  of- 
fenders in  such  state."  has  no  relation  to 
the  inquiry  on  application  for  removal. 
Consequently  the  local  practice  in  a  state 
under  which  there  no  longer  exists  a 
right  of  a  preliminary  examination  upon  a 
crime  charged  prior  to  the  trial  upon  the 
merits  has  no  application  to  proceedings 
for  removal  under  said  §  1014.  Tinslej 
V.  Treat.  205  U.  S.  20,  26,  51  L.  Ed.  6S9. 

The  District  of  Columbia  is  a  district 
of  the  United  States  within  the  meaning 
of  Rev.  Stat.,  §  1014,  authorizing  the  re- 
moval of  accused  persons  from  one  district 
to  another.  And  said  section  authorizes 
a  removal  from  a  judicial  district  in  a 
state  to  the  District  ~c  Columbia.     Benson 
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v.   Henkel,   198  U.  S.  1,  8,  49  L.  Ed.  919; 
Beavers  v.    Haubert,   198   U.   S.  77,  91,  49 

L  Ed  950;  Hyde  v.  Shine.  199  U.  S.  62 
75  50  L  Ed.  90;  Dimond  v.  Shine,  199  U. 
S.  88,   50   L.   Ed.   99. 

This  is  true  although  §  1014,  Rev  Stat., 
was  taken  from  the  judiciary  act  of  1789, 
and  at  that  time  the  District  of  Columbia 
was  not  in  existence.  Benson  v.  Henkel, 
19S    U.    S.    1.    13,   49   L.    Ed.    919.  _ 

The  supreme  court  of  the  District  of 
Columbia  is  a  "court  of  the  United  States" 
within  the  meaning  of  §  1014,  Rev.  Stats., 
since  by  §  2  of  the  act  of  June  22,  1874, 
18  Stat.  192,  the  provisions  of  the  33d  sec- 
tion of  the  judiciary  act  of  1789,  from 
which  Rev.  Stats.,  §  1014  was  taken,  "shall 
apply  to  courts  created  by  act  of  congress 
in  the  District  of  Columbia;"  and  if  there 
was  any  doubt  upon  the  subject  still  re- 
maining it  was  removed  by  the  new  Code 
of  the  District  of  Columbia,  taking  effect 
January  1,  1902,  wherein  it  is  declared  by 
§  61  that  the  supreme  court  of  the  district 
"shall  possess  the  same  powers  and  ex- 
ercise the  same  jurisdiction  as  circuit  and 
district  courts  of  the  United  States  and 
shall  be  deemed  a  court  of  the  United 
States;"  and  bv  §  1  of  the  same  Code  that 
"all  general  acts  of  congress  not  locally 
inapplicable  in  the  district"  shall  apply  to 
the  District  of  Columbia,  etc.  Benson  v. 
Henkel.  198  U.  S.  1,  13,  49  L.  Ed.  919. 

Question  cf  jurisdiction  of  court  to 
which  removsl  sought.— A  district  judge, 
in  exercising  his  jurisdiction,  under  §  1014 
of  the  Revised  Statute  to  issue  a  warrant 
for  the  removal  of  one  accused  of  a  crime, 
to  another  district,  has  a  right  to  deter- 
mine whether  or  not  the  offense  charged 
is  within  the  jurisdiction  of  the  district 
court  of  the  United  States  for  the  district 
to  which  removal  is  sought  and  that  de- 
termination is  reviewable  by  habeas 
corpus.  Horner  v.  United  States  (No.  1), 
143  U  S  207,  214,  36  L.  Ed.  126.  citing 
Callan  V.  Wilson.  127  U.  S.  540.  32  L.  Ed. 
223.     See  the  title  HABEAS  CORPUS. 

Question  of  identity. —  In  exercising  his 
jurisdiction  to  issue  a  warrant  for  the 
removal  of  one  accused  of  a  crime  against 
the  United  States,  to  another  district,  the 
question  of  the  identity  of  the  person  in 
custody  with  the  person  charged  in  the 
indictment  is  a  question  of  fact  which  the 
United  States  commissioner  has  full  juris- 
diction to  decide,  for  the  purpose  of  re- 
moval; and  his  decision  will  not  be  re- 
viewed on  habeas  corpus.  Horner  v. 
United  States  (No.  1),  143  U.  S.  207,  215, 
36  L.  Ed.  126,  citing  In  re  Cortes,  136  U. 
S.  330,  :;(  L.  Ed.  16  t;  Steven-  V.  Fuller, 
136  I'.  S.  468,  34  L.  Ed.  161.  See  the  title 
II  \KE AS  CORPUS. 

The   fact  that   one   of  the   witnesses   be- 
fore   the    commissioner    stated    "thai    the 
person  now  in  custody  is  Edward  H.  Hor 
ner.  of  the  city  of  New  York,"  is  evidi 

firm  his  identity  with  the  _  person 
charged  in  the  indictment,  where  it  i-  al- 
leged   therein,    that    the    circular    was 

1  in  the  postofficc  at  New  York,  and 


purported  to  come  from  the  banking 
house  of  Horner  in  that  city.  Horner  v. 
United  States  (No.  1),  143  U.  S.  207,  215, 
36  L.   Ed.   126. 

Existence  of  indictment. — It  is  not  a 
condition  precedent  to  taking  action  under 
§  1014  of  the  Revised  Statutes  that  an  in 
dictment  for  the  offense  should  have  been 
found.  Greene  v.  Henkel,  183  U.  S.  249, 
46    L.    Ed.    177. 

Sufficiency  of  indictment. — The  extent 
to  which  a  commissioner  in  extradition 
may  inquire  into  the  validity  of  an  indict- 
ment put  in  evidence  before  him,  as  proof 
of  probable  cause  of  guilt,  has  never  been 
definitely  settled;  but  it  is  scarcely  seemly 
for  a  committing  magistrate  to  examine 
closely  into  the  validity  of  an  indictment 
found  in  a  federal  court  of  another  dis- 
trict, and  subject  to  be  passed  upon  by 
such  court  on  demurrer  or  otherwise. 
This  rule  has  its  limitations.  Benson  v. 
Henkel,  198  U.  S.  1,  13,  49  L.  Ed.  919. 

So  far  as  respects  technical  objections, 
the  sufficiency  of  the  indictment  is  to  be 
determined  by  the  court  in  which  it  was 
found  and  is  not  a  matter  of  inquiry  in 
removal  proceedings  (Greene  v.  Henkel, 
183  U.  S.  249,  46  L.  Ed.  177),  the  defend- 
ant has  there  no  right  to  an  investigation 
of  the  proceedings  before  the  grand  jury, 
or  an  inquiry  concerning  what  testimony 
was  presented  to  or  what  witnesses  were 
heard  by  that  body.  In  other  words,  he 
mayr  not  impeach  an  indictment  by  evi- 
dence tending  to  show  that  the  grand  jury 
did  not  have  testimony  before  it  sufficient 
to  justify  its  action.  Beavers  V.  Henkel, 
194' U.    S.   73,   87,   48    L.    Ed.    882. 

Under  §  1014,  Rev.  Stat...  the  commis- 
sioner would  not  be  warranted  in  taking 
evidence  in  regard  to  the  organization  of 
the  grand  jur\'  which  found  the  indict- 
ment'. Greene"  v.  Henkel,  183  U.  S.  249, 
261.   46   L.   Ed.    177. 

Where  the  indictment  is  valid  on  its 
face,  purports  to  have  been  found  byr  a 
grand  jury  acting  in  fact  as  such  at  a 
regular  term  of  a  district  court  of  the 
United  States,  presided  over  by  one  of  its 
judges  and  hearing  testimony  in  the  ordi- 
nary way,  and  where  a  copy  of  it  is  certi- 
fied by  the  proper  officer,  a  magistrate 
acting  pursuant  to  §  1014  of  the  Revised 
Statutes  is  justified  in  treating  the  instru- 
ment as  an  indictment  found  by  a  compe- 
tent grand  jury,  and  is  not  compelled  or 
authorized  to  go  into  evidence  which  may 
show  or  tend  to  show  violations  of  the 
United  States  statutes  in  the  drawing  of 
the  jurors  composing  the  grand  jury 
which  found  the  indictment.  Greene  r. 
Henkel,  183  U.  S.  249,  262,  46  L.  Ed. 
177. 

Whether  the  defendants  to  removal  pro- 
ceeding- under  §  1014  of  the  Revised 
Statute-  have  waived  the  right  to  question 
the  validity  and  regularity  of  the  grand 
jury  which  found  the  indictment,  or 
whether  they  could  waive  the  same  are 
matters  to  be  dealt  with  in  the  court 
where  the  indictment  is  found  and  can  only 
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be  raised  before  and  decided  in  the  first 
instance  by  the  court  in  which  the  trial 
is  had.  Greene  v.  Henkel,  183  U.  S.  249, 
262.  46   L.  Ed.  177. 

"If  the  indictment  were  a  mere  informa- 
tion, or  obviously,  upon  inspection,  set 
forth  no  crime  against  the  United  States, 
or  a  wholly  different  crime  from  that  al- 
leged as  the  basis  for  proceedings,  or 
if  such  crime  be  charged  to  have  been 
committed  in  another  district  from  that 
to  which  the  extradition  is  sought,  the 
commissioner  could  not  properly  consider 
it  as  ground  for  removal.  In  such  cases 
resort  must  be  had  to  other  evidence  of 
probable  cause."  Benson  v.  Henkel,  19S 
U.  S.  1,  10,  49  L.  Ed.  919. 

The  mere  fact  that  in  the  indictment 
there  may  be  lacking  some  technical  aver- 
ment of  time  or  place  or  circumstance  in 
order  to  render  the  indictment  free  from 
even  technical  defects,  will  not  prevent 
the  removal  under  §  1014,  Rev.  Stat.,  if 
evidence  be  given  upon  the  hearing  which 
supplies  such  defects  and  shows  probable 
cause  to  believe  the  defendants  guilty  of 
the  commission  of  the  offense  defectively 
stated  in  the  indictment.  Greene  7'.  Hen- 
kel. 183  U.  S.  249.  260.  46  L.  Ed.  177; 
Tinsley  v.  Treat,  205  U.  S.  20,  30,  51  L. 
Ed.    689. 

"The  finding  of  an  indictment  does  not 
preclude  the  government  under  §  1014 
from  giving  evidence  of  a  certain  and 
definite  character  concerning  the  commis- 
sion of  the  offense  by  the  defendants  in 
regard  to  acts,  times  and  circumstances 
which  are  stated  in  the  indictment  itself 
with  less  minuteness  and  detail."  Greene 
i:  Henkel.  183  U.  S.  249,  260,  46  L.  Ed. 
177:  Tinsley  V.  Treat.  205  U.  S.  20,  30,  51 
L.    Ed.   689. 

But  the  court  said:  "We  do  not,  how- 
ever, hold  that  when  an  indictment 
charges  no  offense  against  the  laws  of  the 
United  States,  and  the  evidence  given  fails 
to  show  any.  or  if  it  appear  that  the  of- 
fense charged  was  not  committed  or  tri- 
able in  the  district  to  which  the  removal  is 
sought,  the  court  would  be  justified  in 
ordering  the  removal,  and  thus  subjecting 
the  defendant  to  the  necessity  of  making 
such  a  defense  in  the  court  where  the  in- 
dictment was  found.  In  that  case  there 
would  be  no  jurisdiction  to  commit  nor 
any  to  order  the  removal  of  the  prisoner." 
Greene  V.  Henkel,  183  U.  S.  249.  261,  46 
L.  Ed.  177;  Tinsley  v.  Treat,  205  U.  S.  20, 
30.   51   L.   Ed.   689. 

In  Greene  v.  Henkel.  183  U.  S.  249.  16 
L.  Ed.  177,  it  appeared  that  after  an  indict- 
ment had  been  found  by  a  grand  jury  of 
the  United  States  district  court  for  the 
Southern  district  of  Georgia  the  defend- 
ants were  arrested  in  New  York;  that  on 
a  hearing  before  the  commissioner  he 
ruled  that  the  indictment  was  conclusive 
evidence  of  the  existence  of  probable 
cause,  and  declined  to  hear  any  testimony 
offered  by  the  defendants.  Upon  an  ap 
plication  to  the  district  judge  in  New  York 
for  a  removal  he  held  that  the  indictment 


was  not  conclusive,  and  sent  the  case  back 
to  the  commissioner.  Thereupon  testi- 
mony was  offered  before  the  commis- 
sioner, who  found  that  there  was  probable 
cause  to  believe  the  defendants  guilty,  and 
upon  his  report  the  district  judge  ordered 
a  removal.  It  was  held  that  under  the 
circumstances  it  was  not  necessary  to  de- 
termine the  sufficiency  of  the  indictment 
as  evidence  of  the  existence  of  probable 
cause,  and  that  as  the  district  judge  found 
that  probable  cause  was  shown,  it  was 
enough  to  justify  a  removal.  Beavers  v. 
Henkel,  194  U.  S.  73,  85,  48  L.  Ed.  882. 
See,  to  the  same  effect,  Tinsley  v.  Treat, 
205   U.    S.   20,   30.   51    L.    Ed.    689. 

"A  decision  granting  a  removal  under 
the  section  named,  where  an  indictment 
has  been  found,  is  not  to  be  regarded 
as  adjudging  the  sufficiency  of  the  indict- 
ment in  law  as  against  any  objection 
thereto  which  may  subsequently  be  made 
by  the  defendants.  That  is'  matter  for 
the  tribunal  authorized  to  deal  with  the 
subject  in  the  other  district."  Greene  v. 
Henkel,  183  U.  S.  249,  261,  46  L.  Ed.  177. 

It  appeared  plainly  from  the  indictment 
that  the  accused  was  charged  with  the 
crime  of  bribery  in  paying  to  two  officers 
certain  sums  of  money  to  reveal  to  the 
petitioner  the  contents  of  certain  reports, 
pertaining  to  an  investigation  then  pend- 
ing with  respect  to  certain  frauds  used 
in  obtaining  public  lands.  It  was  held 
that  the  commissioner  was  not  required 
to  determine  for  himself  whether  the  stat- 
ute applied  to  reports  which  had  not  yet 
been  filed,  and  which  might  never  be 
filed,  or  whether  the  words  of  the  stat- 
ute, "which  may  at  any  time  be  pending, 
or  which  may  by  law  be  brought  before 
him  in  his  official  capacity,"  apply  to  the 
pendency  of  the  investigation,  or  to  the 
pendency  of  an  obligation  not  to  reveal 
the  contents  of  a  paper  then  in  his  pos- 
session. This  was  peculiarly  a  subject  for 
examination  by  the  court  in  which  the  in- 
dictment was  found.  Benson  v.  Henkel, 
198  U.  S.   1,  11,  49  L.   Ed.  919. 

Evidence. — There  must  be  some  compe- 
tent evidence  to  show  that  offense  has 
been  committed  over  which  the  court  in 
the  other  district  had  jurisdiction,  and 
that  the  defendant  is  the  individual  named 
in  the  charge,  and  that  there  is  probable 
cause  for  believing  him  guilty  of  the  of- 
fense charged.  Greene  v.  Henkel,  183  U. 
S.  249,  46  L.  Ed.  177;  Tinsley  v.  Treat,  205 
U.  S.  20.  31.  51  L.  Ed.  689. 

The  finding  of  an  indictment,  in  the 
proceedings  under  §  1014.  is  not  conclusive 
evidence  of  the  existence  of  probable 
cause  for  believing  the  defendant  in  the 
indictment  guilty  of  the  charge  set  forth. 
Tinsley  V.  Treat,  205  U.  S.  20.  32.  51  L. 
Ed.  689.  See,  also.  Greene  v.  Henkel,  L83 
U.    S.    24'.),    16    L.    Ed.    177. 

It  was  held  in  Beavers  v.  Henkel,  194 
U.  S.  73.  48  L.  Ed.  882:  Benson  v.  Henkel 

198  U.  S.  1,  49  L.  Ed.  919;  Hyde  v   Shine 

199  U.  S.  62,  50  L.  Ed.  90,  as  well  as 
Greene    v.    Henkel,    183    U.    S.    249,    46    L. 
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Ed.  177.  that  an  indictment  constituted 
prima  facie  evidence  of  probable  cause,  but 
ni  t  that  it  was  conclusive.  Tinsley  v. 
Treat.  205   U.   S.  20,  31,  51    L.  Ed.  689. 

In  a  removal  proceeding  under  §  1014 
evidence  offered  by  the  defendant  to  show 
that  no  offense  triable  in  the  district  to 
which  it  was  sought  to  remove  him.  had 
been  committed,  is  admissible  and  the  ex- 
^lusion  of  such  evidence  cannot  be  treated 
as  mere  error  but  is  the  denial  of  a  right 
secured  by  statute  under  the  constitu- 
tion. Tinsley  v.  Treat,  205  U.  S.  20,  32, 
51  L.  Ed.  689:  Kessler  v.  Treat,  205  U.  S. 
33.  51   L.   Ed.  695. 

The  degree  of  proof  in  removal  pro- 
ceedings is  not  that  necessary  upon  the 
trial.  Where  under  the  law  of  the  state 
the  accused  makes  a  statement  and  claims 
exemption  from  a  refusal  to  submit  to 
cross-examination,  the  deficiencies  of  his 
si.-!tement  may  be  urged  against  him;  and 
if  the  evidence  fails  to  remove  all  reason- 
able ground  of  the  presumptions  raised 
bj  the  indictment,  the  supreme  court  of 
the  United  States  will  consider  the  com- 
missioner's finding  of  probable  cause  justi- 
fied. Beavers  v.  Haubert,  198  U.  S.  77, 
49    L.    Ed.    950. 

A  statement  by  a  district  judge  on  grant- 
ing an  application  for  removal  under  § 
1014,  Rev.  Stat.,  in  which  he  refers  to  the 
testimony  taken  before  the  commissioner, 
although  he  does  in  term  say  .that  he 
expresses  no  opinion  upon  the  merits, 
yet  he  states  that  upon  the  evidence  be- 
fore him,  it  is  a  proper  case  to  be  sub- 
mitted to  a  jury  for  trial,  is  in  effect  a 
finding  of  probable  cause  which  is  not 
necessarily  a  finding  that  the  persons 
charged  are  guilty.  Greene  v.  Henkel, 
183   U.   S.  249,   258,   46  L.   Ed.   177. 

"In  Greene  v.  Henkel,  183  U.  S.  249,  46 
L.  Ed.  177,  Greene  was  indicted  in  the 
district  court  of  the. United  States  for  the 
Southern  district  of  Georgia.  He  was  ar- 
rested and  taken  before  a  commissioner 
in  the  state  of  New  York.  The  commis- 
sioner held  that  the  certified  copy  of  the 
indictment  was  conclusive  evidence  of 
probable  cause,  and  refused  to  hear  any 
evidence  on  the  part  of  the  defendant;  and 
thereupon  application  was  made  to  the 
district  judge  of  the  Southern  district  of 
New  York  for  an  order  of  removal.  That 
judge  held  that  the  commissioner  should 
have  heard  evidence,  and  remanded  the 
case.  Kvidence  was  then  taken  before 
the  commissioner,  and  he  decided  that 
there  was  probable  cause.  Application  was 
again  made  t<<  tin-  district  judge  for  an 
order  of  removal,  and  he  held  that  the 
evidence  showed  the  existence  of  prob- 
able cause,  and  made  the  order  accord- 
ingly. Greene  thereupon  presented  his 
petition  to  the  circuit  court  for  a  writ  of 
habeas  corpus,  which  was  denied,  and  the 
e  brought  here  on  appeal.  The  evi- 
dent b<  Fore  the  commissioner  and  before 
the  district  judge  was  not  annexed  to  the 
petition  nor  broughl  up  on  certiorari,  so 
it    formed    no    part    of    the    record    in 


the  habeas  corpus  case.  We  held  that,  in 
the  absence  of  the  evidence,  we  must  as- 
sume that  the  finding  of  probable  cause 
was  sustained."  Tinsley  v.  Treat,  205  U. 
S.  20,  30,  51  L.  Ed.  689.  See,  to  the  same 
effect,  Beavers  v.  Henkel,  194  U.  S.  73,  85, 
48    L.   Ed.   882. 

Disclosure  of  source  of  information. — 
The  complaint  alleged  on  information  and 
belief  that  a  government  official  had  re- 
ceived money  for  procuring  a  contract 
with  the  federal  government.  This  com- 
plaint was  supported  by  affidavit  that  the 
sources  of  deponent's  information  are  the 
official  documents  with  reference  to  the 
making  of  the  said  contract  and  the  said 
transactions  on  file  in  the  records  of  the 
government,  letters  and  communications 
from  the  contractor,  the  indictment  and 
bench  warrant  and  personal  conversations 
with  the  parties  who  had  the  various 
transactions  with  the  said  defendant;  and 
that  his  information  as  to  the  whereabouts 
of  the  said  defendant  is  derived  from  a 
conversation  with  him,  and  from  the  cer- 
tificate of  the  United  States  marshal  in- 
dorsed on  the  warrant.  It  was  held  that 
the  sources  of  information,  on  which  said 
complaint  made  on  information  and  be- 
lief is  based,  are  sufficiently  disclosed  by 
the  statements  in  the  supporting  affidavit, 
to  confer  jurisdiction  in  proceedings  for 
removal  under  Rev.  Stat.,  §  1014.  Beavers 
v.  Henkel,  194  U.  S.  73,  86,  48  L.  Ed.  882. 

Warrant  of  removal. — A  determination 
in  the  warrant  of  removal  that  there  is  at 
least  one  count  of  the  indictment  upon 
which  the  defendant  may  be  tried  in  the 
district  to  which  removal  is  sought,  is 
quite  sufficient.  When  brought  to  trial 
the  defendant  can  demur  to  any  of  the 
counts  and  thus  have  it  determined  which 
of  the  counts  he  should  meet.  Horner  v. 
United  States  (No.  1),  143  U.  S.  207,  214. 
36   L.    Ed.   126. 

The  language,  "to  be  tried  in  said  dis- 
trict upon  such  counts  in  the  indictment 
now  pending  in  said  district  as  the  said 
Edward  H.  Horner  can  be  legally  tried 
upon."  is  sufficient  in  a  warrant  of  removal, 
removing  a  case  from  one  district  to  an- 
other having  jurisdiction.  Horner  :•. 
United  States  (No.  1),  143  U.  S.  207,  214, 
30   L.   Ed.   126. 

The  constitutional  right  of  a  defendant 
to  a  speedy  trial  is  not  violated  or  in- 
fringed by  the  prosecution  with  the 
consent  of  a  federal  court  in  which  an 
indictment  is  pending  against  him,  of  pro- 
ceedings to  remove  him  to  another  federal 
district  for  the  trial  of  an  indictment  there 
found  against  him.  Beavers  v.  Haubert, 
198    U.   S.    77.   49    L.    Ed.   950. 

The  provision  cf  the  constitution  that 
no  person  may  be  held  to  answer  for  an 
infamous  crime  unless  upon  the  present- 
ment or  indictment  of  a  grand  jury  is  not 
violated  or  infringed  by  an  order  for  the 
removal  of  the  accused  where  no  indict- 
ment has  been  found  or  an  indictment 
found  may  be  invalid.  "If  this  so-called 
indictment  be  void  for  the  reasons  alleged, 
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before   such   court  of   the   United    States  as  by   law  has   cognizance  of  the  of- 
fense.53 

All  the  expenses  attendant  upon  the  transportation  from  place  to  place,  and 
upon  the  temporary  or  permanent  confinement,  of  persons  arrested  or  committed 
under  the  laws  of  the  United  States,  shall  be  paid  out  of  the  treasury  of  the 
United  States.54 

F.  Style  or  Form  of  Prosecution. — Prosecution  for  violations  of  the 
penal  laws  of  a  state  are  in  the  name  of  the  state/'5 

In  prosecutions  for  violations  of  the  penal  laws  of  the  United  States, 
the  name  of  the  United  States  is  used  in  the  same  manner.50 

Suit  to  Enforce  Penalties  and  Forfeitures. — See  the  title  Penalties  and 
Forfeitures. 

G.  Forms  and  Requisites  of  Pleadings  and  Process — 1.  Control  in 
State  Courts. — Each  state  has  the  right  to  prescribe  the  forms  of  pleadings  and 
process  to  be  observed  in  its  courts,  in  criminal  as  well  as  in  civil  cases,  subject 
only  to  those  provisions  of  the  national  constitution  designed  for  the  protection 
of  life,  liberty  and  property  in  all  the  states  of  the  Union.57 

2.  Indictment,  Information,  etc. — See  the  title  Indictments,  Informa- 
tions, Presentments  and  Complaints. 

Objection  to  Indictment,  etc. — See  the  titles  Demurrer;  Indictments, 
Informations,  Presentments  and  Compliants. 

H.  Conformity  to  State  Practice  in  Federal  Courts. — See  the  title 
Courts,  vol.  4,  p.  861. 

I.  Conformity  to  Maryland  Practice  in  District  of  Columbia  Courts. — 
In  criminal  cases  in  the  courts  of  the  District  of  Columbia  the  Maryland  Practice 
must  govern  where  there  is  a  discrepency  between  that  and  the  English  prac- 
tice.58 

J.  Assignment  of  Counsel  to  Indigent  Defendants. — The  court  has  the 
power  to  assign  counsel  to  an  indigent  person  who  is  on  trial  for  felony.59 


the  place  to  ?,et  up  its  invalidity  is  the 
court  in  which  it  was  found.  The  pro- 
vision is  certainly  not  violated  when,  under 
a  proceeding  such  as  this  upon  a  sworn 
complaint  and  upon  evidence  under  oath 
which  both  magistrates  have  found  to 
amount  to  probable  cause,  an  order  has 
been  made  for  removing  the  defendants 
to  the  court  within  whose  jurisdiction  the 
offense  is  charged  to  have  been  committed 
and  where  all  the  defenses  of  the  parties 
may  be  set  forth  in  due  and  orderly  man- 
ner and  the  judgment  of  the  court  ob- 
tained thereon."  Greene  v.  Henkel,  183 
U.  S.  249,  262,  46  L.  Ed.   177. 

Upon  writ  of  habeas  corpus  the  point 
to  be  decided  is,  whether  the  judge  who 
made  the  order  for  the  removal  of  the 
defendants  had  jurisdiction  to  make  it, 
and  if  he  had,  the  question  whether  upon 
the  merits  he  ought  to  have  made  it  is  not 
one  which  can  be  reviewed  by  means  of 
the  writ  of  habeas  corpus.  Greene  v. 
Henkel.   183  U.   S.   249,  261,  46  L.   Ed.   177. 

53.  Horner    v.    United    States    fXo.    1), 

143  U.  S.  207,  215,  36  L.  Ed.  126. 

54.  Expenses — Logan  v.  United  States, 

144  U.  S.  263.  284,  36  L.  Ed.  429;  Rev. 
Stat.,  §§  5536,  5538. 

55.  Style  of  form  of  prosecution. — Wor- 
cester v.  Georgia,  6  Pet.  515,  568,  8  L.  Ed. 
4-:; 

On  writ  of  error  from  the  supreme  court 
cf  the  United   States  to  a   superior  court 


of  a  county  of  Georgia  commanding  the 
record  and  proceedings  in  a  criminal  prose- 
cution in  said  court  to  be  sent  up,  the 
name  of  the  state  of  Georgia  is  used  in 
this  case,  because  such  was  the  designa- 
tion given  to  the  cause  in  the  state  court. 
Xo  one  ever  supposed  that  the  state  in 
its  sovereign  capacit\r,  in  such  a  case,  is 
a  party  to  the  cause.  The  form  of  the 
prosecution  here  must  be  the  same  as  it 
was  in  the  state  court;  but  so  far  as  the 
name  of  the  state  is  used,  it  is  matter  of 
form.      Worcester   v.    Georgia,   6   Pet.   515, 

568,  8    L.    Ed.    483. 

56.  Worcester    v.    Georgia,    6    Pet.    515, 

569,  8  L.  Ed.  483. 

57.  Control  of  form  in  state  courts. — 
Ex  parte  Reggel,  114  U.  S.  642.  29  L.  Ed. 
250,  reaffirmed  in  Dodge  V.  Ellis,  195  U. 
S.  626.  49  L.  Ed.  350.  See,  also,  the  title 
EXTRADITION. 

58.  Practice  in  District  of  Columbia 
courts. — Ex  parte  Watkins,  7  Pet.  568,  576, 
8   L.    Ed!   786. 

59.  Assignment  of  counsel  to  indigent 
defendants. — In  re  Jugiro,  140  U.  S.  291, 
297.  35  L.  Ed.  510;  Andersen  v.  Treat,  172 
U    S.  24,  43  L.  Ed.  351. 

The  assignment,  at  the  trial  of  the  ac- 
cused, of  one  as  his  counsel  who  (al 
though  he  may  have  been  an  attorney  at 
law)  had  not  been  admitted  or  qualified 
to  practice  as  an  attorney  or  counsellor 
at    law   in   the    forum,   is    a   matter   occur- 
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K.  Discontinuance,  Dismissal,  Nolle  Prosequi.— See  the  title  Dismissal, 
Discontinuance  and  Nonsuit. 

L.    Continuance. — See  the  title  Continuances,  vol.  4,  p.  543. 

M.  Arraignment  and  Plea — 1.  Arraignment — a.  What  Constitutes. — 
The  arraignment  consists  of  three  parts ;  the  calling  the  person  accused  to  the 
bar  of  the  court;  the  informing  him  of  the  matter  charged  upon  him  in  the  in- 
dictment, and  the  demanding  of  him  whether  he  be  guilty  or  not  guilty.00 

b.  Necessity  and  Waiver. — In  capital  or  other  infamous  crimes  an  arraignment 
has  always  been  regarded  as  a  matter  of  substance;61  but  the  right  of  arraign- 
ment in  a  criminal  trial  may,  in  some  cases,  be  waived.62 


ring  in  the  course  of  the  proceedings  and 
trial  in  a  court  of  competent  jurisdiction, 
proceeding  under  statutes  that  do  not  con- 
flict with  the  constitution  of  the  United 
States.  The  errors,  if  any,  committed  by 
that  court  in  respect  to  that  matter,  do 
not  affect  its  jurisdiction  of  the  offense  or 
of  the  person  accused,  and  cannot  be 
reached  bv  habeas  corpus.  In  re  Jugiro, 
140  U  S  "'291,  297,  35  L.  Ed.  510;  Ander- 
sen V.  Treat,  172  U.  S.  24,  31,  43  L.  Ed. 
351. 

The    record   in    habeas    corpus    proceed- 
ings   disclosed    that    on    Monday.    8th    of 
November,    1897,    George    Mcintosh,    Esq., 
was    assigned    to    the    accused    as    counsel 
upon  his  own   request  and  in  accord  with 
§    1034    of   Revised   Statutes;    and   actually 
represented   him   until   the   cause   was   dis- 
posed   of    in    the    supreme    court    of    the 
United   States.     The   petition  averred  that 
on  November  7,  petitioner  had  "employed 
as    counsel    to    represent    him,    one    P.    J. 
Morris;"    that    on    the    same    day    Morris 
called  at  the  place  of  detention  and  asked 
permission   to   see  petitioner   for  consulta- 
tion,   which   was   refused;   that   petitioner's 
preliminary  examination   was   had  without 
the   aid   or   presence   of   his   attorney;    and 
that    the    district    judge    and    the    district 
attorney    told    his    said    attorney    that    as 
petitioner's  defense  was  "inconsistent  with 
the  defense  of  others  charged  at  the  same 
time    with    complicity    in    the    destruction 
■of    the    vessel    Olive    Pecker,"    the    court 
would    not    permit    the    same    attorney    to 
represent  them  all.     It  was  contended  that: 
petitioner  was  denied,  at  any  rate  in  the 
first    instance,    the    assistance    of    the    at- 
torney  he    had    selected,   and    that    he    did 
not   have   his  attorney  with   him   when   he 
told  his  story  November  8."     Apart  from 
any  evidence,   however,   the  record   of   the 
trial   showed   that   examination   before   the 
United    States    commissioner    was    waived 
by  the  accused;   that  the  trial  lasted  sev- 
eral  days,  during  which   no  other  counsel 
lies   to   the    court   for   leave   to   act   for 
Andersen,    nor    did    Andersen    request    the 
rt  to  permit  any  other  counsel  to  con- 
duct   or   assist  in   conducting   hi-   defense; 
that    Andersen    admitted    that    the    state- 
ment he  made  on  No\  ember  8  was  a  volun- 
tary one;  that  no  such  statement  was  put 
in   evidence;  nor  was  any  objection  raised 
to     questions     propounded     to     Andersen 
when  on  the  stand  as   to  what  he  had  said 
on  that  occasion;  nor  were  witnesses  called 
to   contradict    his    answers.      It    was    held 


that  the  record  did  not  show  that  the 
court  was  requested  to  assign  Morris  as 
counsel  for  the  accused  and  denied  the 
request.  "And  if  it  were  true  that  the 
district  judge  or  district  attorney  sug- 
gested that  it  would  be  objectionable  to 
do  so  in  view  of  his  employment  by  the 
other  five  members  of  the  crewr,  even 
though  coupled  with  the  intimation  that 
the  court  would  decline  on  that  ground  to 
make  such  assignment,  the  fact  was  not 
material  on  this  application."  Andersen 
7'.  Treat,  172  U.  S.  24,  30,  31,  43  L.  Ed. 
351. 

60.  What  constitutes. — Crain  v.  United 
States,  162  U.  S.  625.  637,  40  L.  Ed.  1097. 

To  arraign  is  nothing  else  but  to  call 
the  person  to  the  bar  of  the  court  to 
answer  the  matter  charged  upon  him  in 
the  indictment.  After  which  (after  the 
indictment  is  read  to  the  accused)  it  is  to 
be  demanded  of  him  whether  he  is  guilty 
of  the  crime  wdiereof  he  stands  indicted, 
or  not  guilty.  Crain  v.  United  States,  162 
«U.   S.   625,  637,   40   L.   Ed.   1097. 

"When  brought  to  the  bar  in  capital 
cases,  and  at  strict  practice  in  all  cases 
whatever,  the  defendant  is  formally  ar- 
raigned by  the  reading  of  the  indictment 
and  the  calling  on  him  for  a  plea."  Crain 
V.  United  States,  162  U.  S.  625,  643,  40  L. 
Ed.    1097. 

61.  Necessity  and  waiver. — Crain  v. 
United  States,  162  U.  S.  625,  637,  40  L. 
Ed.  1097. 

"  'The  arraignment  of  the  prisoner,' 
Lord  Coke  said,  'is  to  take  order  that  he 
appear,  and  for  the  certainty  of  the  per- 
son to  hold  up  his  hand,  and  to  plead  a 
sufficient  plea  to  the  indictment  or  other 
record.'  Co.  Litt.  263a."  Crain  v.  United 
States,  162  U.  S.  625,  637,  40  L.  Ed.  1097. 

62.  Crain  v.  United  States,  162  U.  S. 
625.  643,  40  L.  Ed.   1097. 

"Bishop  says:  'It  is  laid  down,  in  a 
general  way,  that  the  arraignment  and 
plea  are  a  necessary  part  of  the  proceed- 
ing, without  which  there  can  be  no  valid 
trial  and  judgment.  With  the  consent  of 
the  court  the  prisoner  may  waive  the  read- 
ing of  the  indictment,  though  without 
waiver  it  will  be  read,  even  where  he  has 
been  furnished  with  a  copy.  And  as  the 
object  of  the  arraignment  is  to  obtain  the 
plea,  if  the  prisoner  voluntarily  makes  it 
without,  and  it  is  accepted  by  the  court, 
nothing  more  is  required."  Crain  v. 
United  States,  162  U.  S.  625.  643,  »(>  L. 
Ed.   1097.     See  post,  "Plea,"  VIII,  M.  2. 
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c.  Stating  on  the  Record. — The  arraignment  of  the  accused  should  be  stated 
on    the   record.63 

2.  Plea— a.  In  General. — When  the  prisoner  is  arraigned,  and  demanded  what 
he  saith  to  the  indictment,  either  he  confesseth  the  indictment,  or  pleads  to  it, 
or  stands  mute,  and  will  not  answer.1,1 

b.  Necessity  and  Waiver. — A  plea  is  always  essential;  before  a  criminal  trial 
can  be  legally  commenced  there  must  be  an  issue  to  try,  and  a  plea  by  or  for  the 
accused  is  essen|ial  to  the  formation  of  the  issue.''"' 

c.  Particular  Pleas — (1)  Pleas  in  Abatement. — See  the  title  Abatement,  Re- 
vival and  Survival,  vol.  1.  pp.  12,  26,  34,  41. 

(2)  Pleas  Puis  Darrein  Continuance. — See  the  title  ABATEMENT,  Revival  and 
Survival,  vol.  1,  p.  38.    See,  also,  post,  "In  General,"  VIII,  M,  2,  c,  I  5).  (a). 

(3)  Plea  of  Xot  Guilty. — There  can  be  no  trial  on  the  merits  without  a  plea 
of  not  guilty.66 

Effect. — A  plea  of  not  guilty,  in  a  criminal  cause,  puts  in  issue  all  the  allega- 
tions of  the  indictment.67  Upon  that  plea  the  accused  may  stand,  shielded  \v 
the  presumption  of  his  innocence,  until  it  appears  that  he  is  guiltv.68 

An  implied  waiver  of  special  defenses  arises  from  pleading  the  general 
issue.69 

Admits  Jurisdiction  of  Court.— A  plea  of  not  guilty  admits  the  jurisdiction 
of  the  court  to  try  and  punish  him   for  the  offense.70 


63.  Stating  on  the  record. — Crain  v. 
United  States.  162  U.  S.  625,  637,  40  L. 
Ed.   1097. 

"  'The  proper  mode  of  stating  the  ar- 
raignment on  the  record  is  in  this  form, 
"and  being  brought  to  the  bar  here  in  his 
own  proper  person,  he  is  committed  to  the 
marshal."  etc.  And  being  asked  how  he 
will  acquit  himself  of  the  premises  (in  case 
of  felony,  and  of  "the  high  treasons,"  in 
case  of  treason)  "above  laid  to  his  charge, 
saith,"  etc.  If  this  statement  be  omitted, 
it  seems  the  record  will  be  erroneous.'  1 
Chitty's  Cr.  Law.  419."  Crain  v.  United 
States.   162  U.   S.  625,  637,  40  L.   Ed.   1097. 

64.  Plea  in  general. — Bram  v.  United 
States,  168   U   S.   532.   545.   42   L.   Ed.   568. 

65.  Necessity  and  waiver. — Crain  v. 
United  States.  162  U.  S.  625,  644.  40  L. 
Ed.    1097. 

"It  may  be  stated  to  be  the  prevailing 
rule,  in  this  country  and  in  England,  at 
least  in  cases  of  felony,  that  a  plea  to  the 
indictment  is  necessary  'before  the  trial 
can  be  properly  commenced,  and  that  un- 
less this  fact  appears  affirmatively  from 
the  record  the  judgment  cannot  be  sus- 
tained. Until  the  accused  pleads  to  the 
indictment  and  thereby  indicates  the  issue 
submitted  by  him  for  trial,  there  is  noth- 
ing for  the  jury  to  try;  and  the  fact  that 
the  defendant  did  so  plead  should  not  be 
left  to  be  inferred  from  a  general  recital 
in  -ome  order  that  the  jury  were  sworn  to 
*try  the  issue  joined.''  Crain  v.  United 
States,   162  U.  S.  625.  643,  40  L.  Ed.  1097. 

"  'Without  plea  there  can  be  no  valid 
trial.  Xor  will  the  proceeding  be  rendered 
good  by  the  fact  that  the  defendant  went 
to  t r i '•  1  voluntarily  and  without  objection. 
knowing  there  was  no  plea.  It  must  be 
before  the  jury  are  sworn:  afterward  the 
plea  comes  too  late.'  1  Bishop's  Cr.  Pi 
§  7.T',.'-  Cra'n  v.  United  States,  162  U.  S. 
625,  643,  40   L.   Ed.  1097. 


Section  1032,  Revised  Statutes  of  the 
Lnited  States,  proceeds  upon  this  prin- 
ciple, and  requires  the  entry  of  the  plea 
before  the  trial  commences.  Crain  v. 
United  States.  162  U.  S.  625.  G44  40  L 
Ed.    1097. 

"Due  process  of  law  requires  that  the 
accused  plead,  or  be  ordered  to  plead,  oi, 
in  a  proper  case,  that  a  plea  of  not  guilty 
be  filed  for  him,  before  his  trial  can  right- 
fully proceed."  Crain  v.  United  States. 
162  U.  S.  625.  645,  40  L.  Ed.  1097. 

"Constitution  does  not,  in  terms,  declare 
that  a  person  accused  of  crime  cannot  be 
tried  until  it  be  demanded  of  him  that  he 
plead,  or  unless  he  pleads,  to  the  indict- 
ment. But  it  does  forbid  the  deprivation 
of  liberty  without  due  process  of  law." 
Crain  v.  United  State-.  162  U.  S.  G25  645 
40   L.   Ed.   1097. 

66.  Plea  of  net  guilty.— Crain  v.  United 
States.  162  U  S.  625.  643.  40  L.  Ed.  1097. 

67.  Effect. — Davis  v.  United  States.  160 
U.  S.  469.  490,  40  L.  Ed.  499.  See  Schick 
v.  United  States,  195  U.  S.  65.  82,  49  L.  Ed. 
99,  opinion  of  Harlan.  J.,  dissenting. 

"The  plea  of  not  guilty  is  unlike  a  spe- 
cial plea  in  a  civil  action,  which,  admitting 
the  case  averred,  seeks  to  establish  sub- 
stantive ground  of  defense  by  a  preponder- 
ance of  evidence.  It  is  not  in  confession 
and  avoidance,  for  it  is  a  plea  that  con- 
troverts the  existence  of  every  fact  essen- 
tial to  constitute  the  crime  charged." 
Davis  v.  United  State-.  160  U.  S.  469,  4-". 
40   L.   Ed.   499. 

68.  Davis  v.  Lnited  States.  160  U.  S. 
469.  485,  40  L.  Ed.  499.  See  the  title 
PRESUMPTION*  AND  BURDEN  OF 
PROOF. 

69.  An    implied    waiver    of    special    de- 
fenses.—United    State-    v.    Wils  m.    7    P 
150.   162,  S   L.   Ed.  6  m. 

70.  Admits  jurisdiction  of  court. — Cole- 
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Joining  Issue. — If  after  it  is  demanded  of  the  accused  whether  he  be  guilty 
or  not  guilty,  he  pleads  not  guilty,  the  clerk  joins  issue  with  him  in  cul.  prist, 
and  enters  the  prisoner's  plea;  then  he  demands  how  he  will  be  tried,  the  com- 
mon answer  is.  by  God  and  the  country,  and  thereupon  the  clerk  enters  po.  se, 
and  prays  to  God  to  send  him  a  good  deliverance.71 

Flea  of  Not  Guilty  after  Plea  of  Guilty.— See  post,  "Plea  of  Guilty  or 
Confession   in    Open    Court,"*   Mil.    M,  2,  c,    (4). 

f  4  )  Pica  of  Guilty  or  Confession  in  Open  Court. — An  accused  person,  in 
voluntarily  availing  himself  of  the  provisions  of  a  state  statute  and  electing  to 
plead  guilty,  is  deprived  of  no  right  or  privilege  within  the  protection  of  the 
fourteenth   amendment.72 

Effect. — When  the  accused  pleads  guilty  before  a  tribunal  he  admits  every 
material  fact  well  averred  in  the  indictment  or  information,  and  there  is  no  is- 
sue to  be  tried ;  no  facts  are  to  be  found ;  no  trial  occurs.  After  such  a  plea 
nothing  remains  to  be  done  except  that  the  court  shall  pronounce  judgment  upon 
the  facts  involuntarily  confessed  by  the  accused.73 

Plea  of  Not  Guilty  after  Plea  of  Guilty. — When  the  accused  is  arraigned 
and  pleads  guilty  or  confesses  the  indictment,  it  is  usual  for  the  court  to  re- 
fuse to  record  such  plea  or  confession  but  admit  him  to  plead  not  guilty.74 


man  v.  Tennessee,  97  U.  S.  509,  24  L.  Ed. 
1118. 

A.,  charged  with  having  committed 
murder  in  Tennessee,  whilst  he  was  there 
in  the  military  service  of  the  United  States 
during  the  rebellion,  was,  by  a  court- 
martial,  then  and  there  convicted,  and 
sentenced  to  suffer  death.  The  sentence, 
for  some  cause  unknown,  was  not  carried 
into  effect.  After  the  constitutional  rela- 
tions of  that  state  to  the  Union  were  re- 
stored, he  was,  in  one  of  her  courts,  in- 
dicted for  the  same  murder.  To  the  in- 
dictment he  pleaded  his  conviction  before 
the  court-martial.  The  plea  being  over- 
ruled, he  was  tried,  convicted,  and  sen- 
tenced to  death.  Held,  that  his  plea,  al- 
t hough  not  proper,  inasmuch  as  it  ad- 
mitted the  jurisdiction  of  that  court  to 
try  and  punish  him  for  the  offense,  if  it 
were  not  for  such  former  conviction, 
would  not  prevent  this  court  from  giving 
effect  to  the  objection  taken  in  this  ir- 
regular way  to  such  jurisdiction.  Accord- 
ingly, this  court  reverses  the  judgment, 
and  directs  the  discharge  of  A.  from 
cust<  dy  under  the  indictment.  Coleman 
v.  Tennessee,  97  U.  S.  509,  24  L.  Ed.   1118. 

71.  Joining      issue. — (Train      v.      United 
States,   162   U.  S.  625,  637.  40  L.  Ed.  1097. 

72.  Plea  of  guilty  cr  cenfession. —  Hal- 
linger  V.    Davis,    14G    U.    S.   314,   324,   36    L. 

The  defendant  was  on  the  14th  day  of 
April.  1891,  indicted  for  murder,  and  on 
the  same  day  he  pleaded  guilty,  where- 
upon the  court  ordered  the  said  plea  of 
guilty  t->  In-  held  in  abeyance  subject  to 
•-aid  defendant's  consultation  with  counsel, 
'  assigned  for  the  purpose  of  consulta- 
concerning  said  plea.  On  the  17th 
day  of  April.  A.  D  L891,  the  defendant 
and  hi*  counsel  again  appeared  and  in- 
sisted on  -aid  plea  of  guilty;  whereupon 
tlie  <aid  court  continued  -aid  assignment 
i  f  counsel,  and  ordered  said  defendant  to 
be  present  on  Tuesday,   April   28,   1891,  at 


an  examination  to  determine  the  degree 
of  guilt  under  said  plea  to  be  then  and 
there  had  by  said  court.  On  the  28th 
day  of  April,  1891,  the  court  in  the 
presence  of  the  defendant  and  his  counsel, 
heard  evidence  concerning  the  degree  of 
defendant's  guilt;  and  on  the  12th  day  of 
May,  1891,  adjudged  the  defendant  guilty 
of  murder  in  the  first  degree,  and 
sentenced  him  to  be  hanged.  It  was  held 
that  the  rights  of  the  defendant,  so  far 
as  the  laws  and  constitution  of  the  United 
States  are  concerned,  were  not  in  anywise 
infringed,  and  that  the  trial  seems  to  have 
been  conducted  in  strict  accordance  with 
the  forms  prescribed  by  the  constitution 
and  laws  of  the  state,  and  with  special 
regard  to  the  rights  of  the  accused  there- 
under. Hallin."-er  v.  Davis,  146  U.  S.  314, 
315,  324,  36  L.  Ed.  986. 

73.  Effect.— Schick  v.  United  States,  195 
U.  S.  65,  82,  49  L.  Ed.  99,  opinion  of 
Harlan,  J.,  dissenting. 

74.  Plea  of  not  guilty  after  plea  of 
guilty. — Bram  v.  United  States,  168  U.  S. 
532,   545,   42   L.   Ed.   56S. 

"In  Hawkins'  Pleas  of  the  Crown  (6th 
Ed.,  by  Leach,  published  in  17S7),  book 
2,  ch.  31,  it  is  said:  'Section  2.  *  *  * 
And  where  a  person  upon  his  arraignment 
actually  confesses  himself  guilty,  or 
unadvisedly  discloses  the  special  manner 
of  the  fact,  supposing  that  it  doth  not 
amount  to  felony  where  it  doth,  yet  the 
judges,  upon  probable  circumstances,  that 
such  confession  may  proceed  from  fear. 
menance  or  duress,  or  from  weakness,  or 
ignorance,  may  refuse  to  record  such  con- 
fession, and  suffer  the  party  to  plead  not 
guilty.'  '  Bram  v.  United  States,  168  U. 
S.    532,    546,   547,   42   L.    Ed.    568. 

"In  the  second  volume  (Lord  Hale's 
Pleas  of  the  Crown)  at  p.  225.  it  is  said: 
*  *  'The  confession  is  either  simple. 
or  relative  in  order  to  the  attainment  of 
some  other  advantage.'  'That  which  I 
call  a  simple  confession  is,  where  the  de 
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(5)  Special  Pleas  in  Bar — (a)  In  General. — Must  Meet  Whole  Case. — A 
plea  to  be  good  as  a  bar  to  the  whole  indictment  must  meet  the  whole  case.  If  it 
does  not  it  will  be  held  bad  upon  demurrer.75 

Not  Inconsistent  with  Plea  of  Not  Guilty — Disposal. — The  matter  of  a 
plea  puis  darrein  continuance,  setting  out  the  previous  discharge  of  a  jury  after 
having  been  sworn,  and  a  plea  of  not  guilty  are  not  inconsistent  with  each  other, 
and  in  accordance  with  the  rules  of  criminal  pleading  they  may  stand  together, 
though  it  is  necessary  that  the  issue  under  the  first  plea  should  be  disposed  of 
before  the  cause  was  disposed  of  under  the  plea  of  not  guiltv.7'; 

(b)  Pleading  Over  after  Issue  Found  against  Accused. — It  is  a  rule  in  crim- 
inal law  in  favorem  vitae,  in  capital  cases,  that  when  a  special  plea  in  bar  is 
found  against  the  prisoner,  either  upon  issue  tried  by  a  jury,  or  upon  a  point  of 
law  decided  by  the  court,  he  shall  not  be  concluded  or  convicted  thereon,  but 
shall  have  judgment  of  respondent  ouster,  and  may  plead  over  to  the  felony  the 
general  issue,  not  guilty.77 

(c)  Autrefois,  Acquit  and  Convict. — See  the  title  Autrefois,  Acquit  and 
Convict,  vol.  2,  p.  762. 

(d)  Pardon. — See  the  title  Pardon. 

(e)  Limitations. — See  ante,  "Limitations,"  VIII    D. 

N.  Joint  and  Separate  Trials. — Separate  Trial  of  Joint  Defendants. — 
See  the  title  Separate  Trials. 


fendant  upon  hearing  of  his  indictment 
without  any  other  respect  confesseth  it, 
this  is  a  conviction;  but  it  is  usual  for  the 
court,  especially  if  it  be  out  of  clergy, 
to  advise  the  party  to  plead  and  put  him- 
self upon  his  trial,  and  not  presently  to 
record  his  confession,  but  to  admit  him  to 
plead.  27  Assiz.  40.'  'If  it  be  but  an 
extrajudicial  confession,  though  it  be  in 
court,  as  where  the  prisoner  freely  tells 
the  fact,  and  demands  the  opinion  of  the 
court  whether  it  be  felony,  though  upon 
the  fact  thus  shown  it  appear  to  be  felony, 
the  court  will  not  record  his  confession, 
but  admit  him  to  plead  to  the  felony  not 
guilty.'  "  Bram  v.  United  States,  168  U. 
S.   532.    545,   546,  42   L.    Ed.   568. 

75.  Must  meet  whole  case. — Moore  v. 
Mississippi,  21  Wall.  636,  639,  22  L.  Ed. 
653. 

A  person  was  indicted  on  an  indictment 
which  contained  certain  counts  charging 
him  with  selling  lottery  tickets,  and  cer- 
tain others  charging  him  with  keeping  a 
gaming  table,  both  in  violation  of  statute. 
He  pleaded  in  bar  to  the  whole  indict- 
ment, a  statute  of  earlier  date  which  went 
to  justify  his  issuing  of  the  lottery  tickets, 
but  not  to  justify  his  keeping  of  a  gaming 
table.  The  plea,  on  demurrer,  was  held 
bad.  "The  indictment  was  for  selling 
lottery  tickets  and  keeping  a  gaming 
table.  The  plea,  although  to  the  whole 
indictment,  met  only  part  of  it.  The 
charge  of  keeping  a  gaming  table  was  left 
entirely  unanswered."  Moore  v.  Missis- 
sippi, 21  Wall.  636,  638,  22  L.  Ed.  653. 

76.  Not  inconsistent  with  plea  of  not 
guilty — Disposal. — Thompson  v.  United 
States,  155  U.  S.  271,  274.  39  L.  Ed.   146. 

77.  Pleadinp  o"er  when  issuf  found 
against  accused. — Rankin  v.  The  State,  11 
Wall.  380,  382,  20  L.  Ed.  175. 


"An  indictment  had  been  found  in  one 
of  the  state  courts  of  Tennessee,  at 
August  term,  1865,  against  a  certain 
Rankin,  and  ten  other  persons  named  in 
the  indictment,  charging  them  with  the 
murder  of  one  Thornhill,  on  the  first  of 
June  preceding.  The  defendant,  in  August 
term,  1866,  pleaded  that  on  the  day  men- 
tioned in  the  indictment  he  was  in  the 
military  service  of  the  United  States,  in 
the  military  district  of  East  Tennessee, 
being  first  lieutenant  of  Company  B  of 
the  9th  Tennessee  Cavalry,  and  bound  to 
obey  all  lawful  orders  of  his  superiors, 
'then  and  there  existing  and  being  an 
insurrection  and  civil  war  in  said  military 
district;'  and  that  on  the  5th  day  of  Oc- 
tober thereafter  he  was  arraigned  and 
put  on  trial  at  Chattanooga,  before  a  gen- 
eral court-martial,  for  the  same  identical 
crime  with  which  he  was  charged  by  the 
indictment,  and  was  acquitted  thereof; 
and  he  set  forth  the  record  and  proceedings 
of  the  court-martial.  To  this  plea  the 
attorney  general  filed  a  replication,  deny- 
ing the  existence  of  the  record,  and  the 
continuance  of  the  war,  and  alleging  fraud 
in  the  procurement  of  the  trial  by  court- 
martial.  The  defendant  demurred,  and 
the  court  sustained  the  demurrer.  The 
attorney  general  then  filed  a  new  repli- 
cation, the  case  was  tried,  and  the  de- 
fendant was  acquitted.  Writ  of  error  be- 
ing brought,  the  supreme  court  of  the 
state  reversed  the  decree  of  acquittal,  on 
the  ground  that  the  defendant's  plea  was 
insufficient,  and  remanded  the  case  to  the 
circuit  court  for  trial.  The  effect  of  this 
judgment  was  to  overrule  the  defendant's 
plea,  and  to  require  him  to  plead  over  to 
the  indictment."  Rankin  T'.  The  State,  11 
Wall.  380,  381,  20  L.  Ed.  175. 
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Joint  trial  of  separate  indictments  against  the  same  defendant,  or 
against  different  defendants. — See  the  title  Separate  Trials.  See,  also, 
the  title  Indictments.  Informations,  Presentments  and  Complaints. 

0.  Copy  of  Indictment,  List  of  the  Jurors  and  of  the  Witnesses. — At 
Common  Law. — The  right  of  the  accused  to  the  endorsement  of  names  of  wit- 
nesses does  not  rest  on  the  common  law,  but  is  statutory.78  In  the  absence  of 
some  statutory  provision  there  is  no  irregularity  in  calling  a  witness  whose  name 
does  not  appear  on  the  back  of 'the  indictment  or  has  not  been  furnished  to  the 
defendant  before  the  trial.79 

Under  the  Federal  Statute. — Section  1033  of  the  Revised  Statutes  of  the 
United  States  requires:  When  any  person  is  indicted  of  treason,80  a  copy  of 
the  indictment,81  and  a  list  of  the  jury,82  and  of  the  witnesses  to  be  produced 
on  the  trial  for  proving  the  indictment,83  stating  the  place  of  abode  of 
each  juror  and  witness,  shall  be  delivered  to  him  at  least  three  entire  days 
before  he  is  tried  for  the  same.84  When  any  person  is  indicted  of  any  other 
capital    offense,    such    copy    of    the    indictment85    and    list   of    the    jurors80    and 


78.  Copy  of  indictment,  list  of  the 
jurors,  and  of  the  witnesses. — Barrington 
V.  Missouri,  205  U.  S.  483,  486,  51  L.  Ed. 
890. 

79.  Thiede  v.  Utah,  159  U.  S.  510,  515, 
40  L.  Ed.  237. 

80.  "The  provision  is  evidently  derived 
from  the  English  Statute  of  7  Anne,  ch. 
21,  §  11."  Logan  v.  United  States,  144 
U.  S.  263,  305,  36  L.   Ed.  429. 

81.  Copy  of  indictment. — Logan  v. 
United  States,  144  U.  S.  263,  304,  36  L. 
Ed.  429;  Goldsby  v.  United  States,  160  U. 
S.  70,  75,  40  L.  Ed.  343. 

Prior  to  the  enactment  of  §  1033  it  was 
held  that  every  person  accused  or  in- 
dicted of  high  treason,  shall  have  a  copy 
of  the  whole  indictment  a  reasonable  time, 
not  less  than  one  day  before  the  trial; 
his  attorney,  counsel  or  agent  requiring 
the  same,  and  paying  reasonable  fees  there- 
for. Respublica  V.  Malin,  1  Dall.  33.  1 
L.  Ed.  25.  See  United  States  v.  The  In- 
surgents, 2  Dall.  335,  1  L.  Ed.  404;  United 
States  v.  Stewart,  2  Dall.  343,  1  L.  Ed. 
408. 

A  copy  of  the  caption  of  the  indictment, 
as  well  as  of  the  indictment  itself,  must 
be  delivered  to  a  defendant  indicted  for 
high  treason,  three  days  before  the  trial. 
United  States  v.  The  Insurgents,  2  Dall. 
335,   1   L.   Ed.   404. 

82.  List  of  jury. — Logan  v.  United 
States,  144  U.  S.  263,  304,  36  L.  Ed.  429; 
Goldsbv  v.  United  States,  160  U.  S.  70, 
75,   40   L.    Ed.   343. 

Prior  to  the  enactment  of  §  1033,  Rev. 
Stat.,  it  was  held  in  Respublica  v.   Malin, 

1  Dall.  33,  1  L.  Ed.  25,  that  every  person 
accused  or  indicted  of  high  treason  shall 
be  furnished  with  a  copy  of  the  panel  of 
the  jurors  who  are  to  try  him;  duly  re- 
turned by  the  sheriff,  and  delivered  to  him, 
or  his  counsel,  a  reasonable  time,  not  less 
than  one  day,  before  his  trial.  See,  also, 
United  States  v.  The  Insurgents,  2  Dall. 
335,  l   I..   Ed.  -104;  United  States  v.  Stewart, 

2  Dall.  ?a:\,  1    L.   Ed.   108. 

83.  List  of  witnesses. — Logan  v.  United 
Stat.,,    ill    U.    S.  263,   304,   36   L.    Ed.   429; 


Goldsby  v.  United  States,  160  U.  S.  70, 
75,  40  L.  Ed.  343. 

84.  Stating  place  of  abode. — Logan  v. 
United  States,  144  U.  S.  263,  304,  36  L. 
Ed.  429;  Goldsby  v.  United  States,  160 
U.   S.   70,  75,  40   L   Ed.   343. 

In  the  list  of  the  jury,  furnished  to  the 
defendant,  the  township  in  which  they  re- 
side must  be  given — the  county  is  not 
sufficient;  but  the  statute  does  not  require 
their  occupations  to  be  stated.  United 
States  v.  The  Insurgents,  2  Dall.  335,  1 
L.   Ed.  404. 

In  the  list  of  the  witnesses,  furnished 
to  the  defendant,  the  township  in  which 
they  reside  must  be  given — the  county  is 
not  sufficient;  but  the  statute  does  not 
require  their  occupations  to  be  stated. 
United  States  v.  The  Insurgents,  2  Dall. 
335,  1  L.   Ed.  404. 

A  reasonable  time  will  be  allowed,  after 
the  list  of  witnesses  furnished  to  the  de- 
fendant, to  enable  him  to  procure  testi- 
mony from  the  counties  in  which  the  wit- 
nesses reside.  United  States  v.  Stewart, 
2   Dall.    343,    1    L.    Ed.    408. 

"No  laches  should  be  imputed  to  the 
prisoner,  for  taking  time  to  send  into  the 
counties  where  the  witnesses  for  the 
prosecution  reside,  after  he  has  received 
notice  of  their  names."  United  States  v. 
Stewart,  2   Dall.  343,  345,  1  L.   Ed.  40S. 

85.  Copy  of  indictment. — Logan  v. 
United  States,  144  U.  S.  263,  304,  36  L. 
Ed.  429;  Thiede  v.  Utah,  159  U.  S.  510,  514, 
40  L.  Ed.  237;  Goldsby  v.  United  States, 
160   U.   S.    70,    75,   40    L.    Ed.   343. 

86.  List  of  jurors. — Logan  v.  United 
States,  144  U.  S.  263,  304,  36  L  Ed.  429; 
Bird  v.  United  States,  187  U.  S.  118,  126, 
47  L.  Ed.  100;  Goldsby  v.  United  States, 
160   U.    S.  70,  75,   40  L.   Ed.   343. 

Service  of  additional  talesmen. — The 
defendant  had  been  served  sometime  be- 
fore with  a  list  of  thirty-seven  jurors,  and, 
subsequently,  with  an  additional  list.  He 
objected  to  that  mode  of  serving  lists  of 
jurors  by  "piecemeal."  It  was  held  that 
such  additional  list  might  be  served  on 
the    defendant,   so   that   there   would   be   a 
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witnesses87  shall    be    delivered    to    him    at    least    two    entire    days    before    the 


sufficient  number  served  to  go  on  with  the 
trial  of  the  case,  without  waiting  for  two 
days'  service  on  the  defendant  when  the 
case  is  called  for  trial.  It  is  not  a  service 
by  piecemeal,  but  service  of  additional 
talesmen.  Pointer  v.  United  States,  151 
U.    S.    396,   398,   38    L.    Ed.   208. 

87.  List  of  witnesses. — Logan  v.  United 
States,  144  U.  S.  263,  304,  36  L  Ed.  429; 
Hickory  v.  United  States,  151  U.  S.  303, 
307,  38  L.  Ed.  170;  Bird  v.  United  States, 
187  U.  S.  118,  126,  47  L.  Ed.  100;  Thiede 
v.  Utah,  159  U.  S.  510,  514,  40  L.  Ed.  237; 
Goldsby  v.  United  States,  160  U.  S.  70,  75, 
40  L.   Ed.  343. 

"This  section  re-enacts  a  provision  of 
the  first  crimes  act  of  the  United  States, 
except  that  under  that  act  the  defendant, 
if  indicted  for  any  capital  offense  other 
than  treason,  was  not  entitled  to  a  list 
of  the  witnesses.  Act  of  April  30,  1790, 
ch.  9,  §  29;  1  Stat.  118."  Logan  v.  United 
States,  144  U.  S.  263,  304,  36  L.  Ed.  429. 
See  Respublica  v.  Malin,  1  Dall.  33,  1  L. 
Ed.  25,  denying  list  of  witnesses  to  a  de- 
fendant not  indicted  of  treason. 

"The  provision  is  not  directory  only, 
but  mandatory  to  the  government." 
Logan  v.  United  States,  144  U.  S.  263,  304, 
36    L    Ed.    429. 

The  purpose  of  the  statute  is  to  inform 
the  defendant  of  the  testimony  which  he 
will  have  to  meet,  and  to  enable  him  to 
prepare  his  defense.  Logan  v.  United 
States,  144  U.  S.  263,  304,  36  L  Ed.  429. 
In  Bird  v.  United  States,  187  U.  S.  118, 
126,  47  L.  Ed.  100,  it  is  said:  "The  pur- 
pose of  the  statute  is  to  point  out  to  the 
defendant  the  persons  who  may  testify 
against  him." 

"By  list  of  the  witnesses  it  is  meant  a 
list  containing  the  names  of  the  witnesses, 
and  necessarily  this  means  the  names 
which  they  then  bear  and  which  identify 
them."  Bird  v.  United  States,  187  U.  S. 
118,   126,  47   L.   Ed.   100. 

The  pointing  out  to  the  defendant  the 
person  who  may  testify  against  him,  is 
best  accomplished  by  the  name  the  wit- 
ness bears  at  the  time,  and  not  some  name 
that  such  witness  may  have  had  at  some 
prior  time.  Bird  v.  United  States,  187  U. 
S.  118,  126,  47  L.   Ed.  100. 

One  of  the  witnesses  for  the  prosecu- 
tion was  a  woman.  She  was  designated 
on  the  indictment  by  the  name  of  Naomi 
Strong.  It  was  contended  that  Naomi 
Strong  was  not  her  name,  and  plaintiff 
in  error  objected  to  her  testimony  on  the 
ground  that  her  true  name  had  not  been 
furnished  on  the  list  of  witnesses  given. 
At  the  request  of  the  plaintiff  in  error  the 
jury  was  withdrawn  and  the  witness  ex- 
amined before  the  court  as  to  her  name, 
and  she  testified  that  her  maiden  name 
was  Naomi  Strong,  but  she  had  been 
married  and  divorced.  She  refused  to 
give  the  name  of  her  husband.  She  also 
testified  that  she  had  been  divorced  ten  <>r 
twelve  years,  and  upon  her  divorce  she 
went  by  her  maiden  name.     Subsequently 


she  went  by  the  name  of  Byers,  when 
living  with  a  man  by  that  name,  and, 
after  meeting  the  plaintiff  in  error,  she 
went  by  his  name.  She  testified  that  she 
met  the  plaintiff  in  error  in  1893  or  1894, 
and  left  New  Orleans  with  him  the  1st  of 
May,  1898,  to  join  the  expedition  to 
Alaska  during  which  the  homicide  was 
committed.  She  and  plaintiff  in  error 
traveled  as  husband  and  wife  under  the 
name  of  Mr.  and  Mrs.  Bundick.  The  ob- 
jection to  her  testimony  was  overruled. 
It  was  held  that  the  ruling  of  the  trial 
court  was  right.  The  court  said:  "It 
does  not  appear  how  long  the  witness  had 
been  married,  and  to  have  designated  her 
by  her  married  name  might  have  con- 
veyed no  information  about  her."  Bird  v 
United  States,  187  U.  S.  118,  125,  126,  47 
L-   Ed.  100. 

Witnesses  to  be  produced  on  the  trial. 
— "The  list  of  witnesses  required  to  be 
delivered  to  the  defendant  is  not  a  list 
of  the  witnesses  on  whose  testimony  the 
indictment  has  been  found,  or  whose 
names  are  endorsed  on  the  indictment; 
but  it  is  a  list  of  the  'witnesses  to  be 
produced  on  the  trial  for  proving  the  in- 
dictment.' '  Logan  v.  United  States,  144 
U.  S.  263,  304,  36  L  Ed.  429.  See,  also, 
Hickory  v.  United  States,  151  U.  S.  303, 
307,   38   L.   Ed.    170. 

Waiver. — This  provision,  "being  enacted 
for  his  (the  defendant's)  benefit,  he  may 
doubtless  waive  it,  if  he  pleases;  but  he 
has  a  right  to  insist  upon  it.  and  if  he 
seasonably  does  so,  the  trial  cannot  law- 
fully proceed  until  the  requirement  has 
been  complied  with."  Logan  v.  United 
States,  144  U.  S.  263,  304,  36  L.  Ed.  429, 
citing  United  States  v.  Stewart,  2  Dall.  343, 
1  L.  Ed.  408.  And  see,  to  the  same  effect, 
Bird  v.  United  States,  187  U.  S.  118,  126, 
47  L.  Ed.  100. 

The  admission  of  the  testimony  of  one 
S.  was  objected  to  upon  the  ground  that 
his  name  was  not  on  the  indictment,  and 
the  objection  was  overruled  because  not 
made  until  the  examination-in-chief  was 
concluded.  The  record  showed  no  excep- 
tion taken,  though  counsel  expressed  a 
desire  to  save  the  point.  It  was  held  that 
the  defendant  did  not  seasonably  assert 
his  right,  and  that  the  defect  was  waived. 
It  was  suggested  by  counsel  for  the  de- 
fendant that  the  objection  was  made  as 
soon  as  it  was  discovered  that  notice  had 
not  been  given  in  respect  to  this  witness; 
but  the  court  said:  "We  are  of  opinion 
that  the  discretion  of  the  trial  court  was 
properlv  exercised  upon  the  question. 
Counsel  ought  not  to  sit  by  and  listen  to 
the  testimony  in  chief  of  a  witness  before 
inquiring  whether  his  name  has  been  fur- 
nished to  the  defendants."  Hickory  v. 
United  States,  151  U.  S.  303,  307,  38  L.'  Ed. 
170. 

Error  to  allow  witnesses  whose  names 
not  furnished  to  testify — Curing  same. — 
While  it  is  error  to  put  a  defendant  on 
trial  and  allow  witnesses  to  testify  against 
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trial.88     This   section   applies    in   the   circuit   and   district  courts   of   the   United 
States,  but  not  in  the  territorial  courts.89 

In   cases   not   capital   the   accused   is   not   entitled  to  a  copy  of   the   indict- 
ment  at  government  expense;90    nor  is  he   entitled   to  a   list  of   witnesses   and 


him  whose  names  have  not  been  fur- 
nished, if  he  seasonably  asserted  his  right, 
yet  if  the  objection,  is  not  raised  till  the 
examination  in  chief  of  the  witness  is  con- 
cluded, it  is  waived.  Hickory  v.  United 
States,  151  U.  S.  303,  307,  38  L.  Ed.  170; 
Logan  v.  United  States,  144  U.  S.  263,  304, 
36  L.  Ed.  429. 

The  indictments  charged  the  defendants 
not  only  with  a  conspiracy,  which  was  noc 
a  capital  offense,  but  also  with  having,  in 
the    prosecution    of    the    conspiracy,    com- 
mitted a  murder,  which  was   a  capital  of- 
fense.     Copies   of  the   indictments,  having 
endorsed   on   each   the   names   of   the   wit- 
nesses upon  whose  testimony  it  had  been 
found   by  the   grand   jury,   were   delivered 
to  the  defendants  more  than  two  days  be- 
fore  the    trial.      But    no   list   of   the    "wit- 
nesses   to    be    produced    on    the    trial    for 
proving    the    indictment"    was    ever    deliv- 
ered to  any  of  them;  and  forty  witnesses, 
none   of   whose   names   were   endorsed   on 
the   indictments,   were   called   by  the   gov- 
ernment,   and    admitted    to    testify,    as    of 
course,    to    support    the    indictments    and 
make    out    the    case    for    the    government, 
without    a    suggestion    of   any    reason    for 
not  having  delivered  to  the  defendants  the 
lists   required   by  the  statute.     There   was 
no  waiver   on  their  part  of  their  right  to 
such   a   list.      On   the   contrary,   they  took 
the    objection    when    the    case    was    called 
for  trial,  and  before  the  impaneling  of  the 
jury;   and   they   renewed   the   objection   as 
soon  as  witnesses  whose  names  were  not 
endorsed     on     either     of    the    indictments 
were   called   and   sworn   to   testify   in   sup- 
port   of    the    indictments,   and    before    any 
of   them   had   given   any  testimony   in   the 
case;  and  on  each  occasion  they  duly  took 
an  exception  to  the  overruling  of  the  ob- 
jection.     It   was   held   that   the    refusal   to 
accord    to    the    defendants    the    benefit    of 
the  statute  was  manifest  error.     Logan  v. 
United  States,  144  U.  S.  263,  306,  36  L.  Ed. 
429. 

It  was  contended  on  behalf  of  the 
United  States  that  this  error  was  cured 
by  the  verdict  acquitting  the  defendants  of 
the  capital  charge,  and  convicting  them 
of  the  lesser  crime  only.  The  court  said: 
"It  may  be  doubted  whether  this  is  a  sat- 
isfactory answer  to  the  objection.  *  *  * 
The  statute  does  not  make  a  defendant's 
riyht  to  a  list  of  the  witnesses  to  be  called 
against  him  depend  upon  the  degree  of 
the  crime  of  which  upon  trial  he  is  ulti- 
mately convicted,  but  upon  the  degree  of 
crime  for  which  he  is  indicted.  The  list 
i-  to  be  delivered  before  the  trial  to  'any 
person  indicted  of  a  capital  offense;'"  and 
held  it  to  be  unnecessary  to  express  a  de- 
finitive opinion  upon  the  question  whether 
the  omission  to  deliver  the  list  of  wit- 
nesses  to   the   defendants   would   of   itself 


require  a  reversal  of  their  conviction  and 
sentence  for  less  than  a  capital  offense,  in- 
asmuch as  they  are  entitled  to  a  new  trial 
upon  other  ground.  Logan  v.  United 
States,  144  U.  S.  263,  307,  36  L.  Ed.  429. 

Right  to  call  witnesses  not  included  in 
list. — Whether  if  the  government  had  de- 
livered to  the  defendants,  as  required  by 
the  statute,  lists  of  the  witnesses  to  be 
produced  for  proving  the  indictments,  par- 
ticular witnesses,  afterwards  coming  to 
the  knowledge  of  the  government,  or  be- 
coming necessary  by  reason  of  unexpected 
developments  at  the  trial,  might  be  per- 
mitted, on  special  reasons  shown,  and  at 
the  discretion  of  the  court,  to  testify  in 
the  case.  Logan  v.  United  States,  144  U. 
S.  263,  306,  36  L-   Ed.  429. 

Witnesses  necessary  for  rebuttal  pur- 
poses.— Where  the  facts  as  to  which  a 
witness  is  called  to  testify  are  matters  of 
rebuttal  the  absence  of  the  notice  required 
by  §  1032  Rev.  Stat.,  does  not  disqualify 
him.  "The  words  "for  proving  the  indict- 
ment,' and  the  connection  in  which  they 
are  used,  clearly  refer  to  the  witnesses  re- 
lied upon  by  the  prosecution  to  establish 
the  charge  made  by  the  indictment.  They 
do  not  extend  to  such  witnesses  as  may 
be  rendered  necessary  for  rebuttal  pur- 
poses resulting  from  the  testimony  intro- 
duced by  the  accused  in  his  defense.  In- 
deed, that  they  do  not  apply  to  rebuttal 
is  obvious  from  the  very  nature  of  things, 
for  if  they  did,  as  was  well  said  by  the 
trial  judge,  it  would  be  impossible  to  con- 
duct any  trial."  Goldsby  v.  United  States, 
160  U.  S.  70,  75,  40  L.  Ed.  343. 

88.  Logan  v.  United  States,  144  U.  S. 
263,  304,  36  L.  Ed.  429;  Hickory  v.  United 
States,  151  U.  S.  303,  307,  38  L.  Ed.  170; 
Bird  v.  United  States,  187  U.  S.  118,  126, 
47  L.  Ed.  100;  Thiede  V.  Utah,  159  U.  S. 
510,  514.  40  L.  Ed.  237;  Goldsby  v.  United 
States.  160  U.  S.  70,  75,  40  L.  Ed.  343. 

89.  Thiede  v.  Utah,  159  U.  S.  510,  514,  40 
L.  Ed.  237. 

90.  United  States  v.  Van  Duzee,  140  U. 
S.   169,   173,  35  L.   Ed.  399. 

"By  §  1033,  where  a  person  is  indicted 
for  a  capital  offense  a  copy  of  the  indict- 
ment and  list  of  the  jurors  and  witnesses 
shall  be  delivered  to  him  at  least  two  en- 
tire days  before  his  trial.  There  would 
apnear  to  be  a  negative  pregnant  here,  and 
it  has  accordingly  been  held  that  in  cases 
not  capital  the  prisoner  is  not  entitled  to 
a  copy  of  the  indictment  at  government 
expense."  United  States  v.  Van  Duzee, 
140  U.   S.   169,  172,  173,  35  L.   Ed.   399. 

"We  have  no  doubt,  however,  of  the 
power  of  the  court  to  order  a  copy  of  the 
indictment  to  be  furnished  upon  the  re- 
quest of  the  defendant,  and  at  the  expense 
of  the  government;  and.  when  such  order 
is  made,  the  clerk  is  entitled  to  his  fee  for 
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jurors.91 

In  the  States. — The  right  of  the  accused  to  the  endorsement  of  names  of 
witnesses,  or  to  a  list  of  the  witnesses,  is  provided  for  by  the  statutes  of  the 
various    states.92 

In  the  Territories. — Section  1033  of  the  Revised  Statutes  of  the  United 
States  does  not  control  the  practice  and  procedure  of  the  courts  of  a  territory 
which  are  regulated  by  the  statutes  of  that  territory.93 

P.  Trial. — 1.  What  Constitutes. — The  finding  of  the  indictment  is  no 
part  of  the  trial.94 

2.  Necessity. — The  fact  that  a  man  is  accused  does  not  necessitate  a  trial.95 

3.  Place  of  Trial  or  Venue. — See  the  title  Venue. 

4.  Mode  of  Trial  in  Federal  Courts. — See  the  title  Courts,  vol.  4,  p.  861. 

5.  Requisites  of  Valid  Trial — a.  In,  General. — Every  accused  person  must 
be  tried  according  to  law.96 

b.  Legally  Constituted  Tribunal. — A  person  accused  of  crime  must  be  tried 
before  a  legally  constituted  tribunal.97  When  the  court  before  which  a  person 
accused  of  crimes  is  tried  is  improperly  constituted,  all  proceedings  before  it  are 
without  legal  authority,  and  its  acts  are  of  no  binding  force. 9S 

c.  Observance  of  Rights  of  Accused — (I)  Constitutional  Rights  Generally. — 
As  to  confrontation  of  witness  against  him,  compulsory  process  for  witness  in 
his  favor,  right  to  have  the  aid  of  counsel  in  his  defense,  right  to  speedy  trial, 
see  the  title  Constitutional  Law,  vol.  4,  p.  1.  As  to  right  to  trial  by  jury,  see 
the  title  Jury. 

(2)  Waiver  of  Rights. — The  accused  may  waive  any  matter  of  form  or  sub- 
stance, excepting  only  what  may  relate  to  the  jurisdiction  of  the  court.99 


the  copy.  In  many  cases,  however,  the 
defendant  does  not  desire  a  copy,  or 
pleads  guilty  to  the  indictment  upon  its 
being  read  to  him.  and  in  such  cases  there 
is  no  propriety  in  forcing  a  copy  upon  him 
and  charging  the  government  with  the  ex- 
pense." United  States  v.  Van  Duzee.  140 
U.  S.  169,  173.  35  L.  Ed.  399. 

91.  United  States  v.  Van  Duzee,  140  U. 
S.  169,  173,  35  L.  Ed.  399. 

92.  In  the  states. — Barrington  v.  Mis- 
souri, 205  U.  S.  483,  488,  51  L.  Ed.  890; 
Logan  v.  United  States,  144  U.  S.  263,  307, 
308,  36  L.  Ed.  429. 

Missouri. — This  right  of  the  accused  is 
provided  for  in  Missouri  by  §  2517  of  the 
Revised  Statutes  of  1899,  whereby  the 
right  of  the  state  to  use  other  witnesses 
not  so  endorsed  is  recounized.  Barring- 
ton  v.  Missouri,  205  U.  S.  483,  488,  51  L. 
Ed.  890. 

New  Hampshire. — See  Logan  v.  United 
States,  144  U.  S.  263,  305,  36  L.  Ed.  429. 

93.  In  the  territories. — Thiede  v.  Utah, 
159  U.  S.  510,  514,  515,  40  L.  Ed.  237,  cit- 
ing Hornbuckle  v.  Toombs,  18  Wall.  648, 
21  L.  Ed.  966. 

So  held  as  to  the  courts  of  Utah. — 
Thiede  v.  Utah,  159  U.  S.  510,  514,  40  L. 
Ed.  237. 

94.  Logan  v.  United  States,  144  U.  S. 
263.  297,  36  L.  Ed.  429. 

95.  Necessity. — "No  one  imagines  that 
because  a  man  is  accused  he  must  there- 
fore, of  course,  be  tried.  Public  prosecu- 
tions are  not  devised  for  the  purpose  of 
indemnifying  the  wrongs  of  individuals, 
still  less  of  retaliating  upon  them.'  In  re 
Neagle,  135  U.  S.  1,  74,  34  L  Ed.  55 
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96.  "It  is  the  birthright  of  every  Ameri- 
can citizen  when  charged  with  crime,  to 
be  tried  and  punished  according  to  law. 
The  power  of  punishment  is,  alone 
through  the  means  which  the  laws  have 
provided  for  that  purpose,  and  if  they  are 
ineffectual,  there  is  an  immunity  from 
punishment,  no  matter  how  great  an  of- 
fender the  individual  may  be,  or  how 
much  his  crimes  may  have  shocked  the 
sense  of  justice  of  the  country,  or  en- 
dangered its  safety."  Ex  parte  Milligan, 
4  Wall.  2,  119,  18  L.  Ed.  281. 

97.  Legally  constituted  tribunal. — In  re 
Claasen,  140  U.  S.  200,  206,  35  L.  Ed. 
409. 

Criminal  court  for  southern  district  of 
New  York. — Section  613,  Rev.  Stat.,  pro- 
viding that  a  criminal  court  for  the  south- 
ern district  of  New  York  may  be  com- 
posed of  the  judge  of  the  second  judicial 
circuit  court  and  the  district  judge  for  the 
southern  and  eastern  districts  of  New 
York,  "or  any  one  of  said  three  judges," 
is  valid  and  a  criminal  who  has  been  pre- 
viously tried  before  one  of  them  sitting 
with  a  jury,  may  be  legally  tried  before 
this  court  as  a  properly  constituted  tribu- 
nal. In  re  Claasen,  140  U.  S.  200,  206,  35 
L.   Ed.  409. 

Trial  by  de  facto  judge. — See  the  titles 
DUE  PROCESS  OF  LAW;  DE  FACTO 
OFFICERS;  JUDGES. 

98.  In  re  Claasen,  140  U.  S.  200,  206,  35 
L.   Ed.   409. 

99.  Waiver  of  rights. — Schick  v.  United 
State-.  195  U.  S.  65,  72,  49  L.  Ed.  99.  See 
ante,  "In   General."   VI.   B.    1. 

"When    there     is    no    constitutional     or 
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d.  Presence  of  Accused. — A  leading  principle  that  pervades  the  entire  law  of 
criminal  procedure  is  that,  after  indictment  found,  nothing  shall  be  done  in  the 
absence  of  the  prisoner.1  One  whose  life  or  liberty  is  involved  in  a  prosecution 
for  felony  must  be  personally  present  at  every  stage  of  the  trial  when  his  sub- 
stantive rights  may  be  affected  by  the  proceedings  against  him.2  Thus,  as  a 
general  rule,  the  accused  must  be  present  at  the  impaneling  of  the  jury,3  when 

statutory  mandate,  and  no  public  policy 
prohibiting,  an  accused  may  waive  any 
privilege  which  he  is  given  the  right  to 
enjoy.  Authorities  in  the  state  are  in  har- 
mony with  this  thought."  Schick  v.  United 
States,  195  U.  S.  65,  72,  49  L.  Ed.  99. 

An  accused  person  can  admit  and  be 
bound  by  the  admission  that  a  witness  not 
present  would  testify  to  certain  facts.  If 
he  does  not  wish  the  assistance  of  counsel 
and  waives  it,  the  trial  is  not  thereby  ren- 
dered invalid.  Schick  v.  United  States, 
195   U.   S.   65,  72,  49   L.   Ed.  99. 

Failure  to  object  to  irregularities. — A 
party  cannot  sit  silently  by,  and  take  the 
chances  of  acquittal,  and  subsequently, 
when  convicted,  make  objections  to  an 
irregularity  in  the  proceeding  in  the  trial 
court.  Baldwin  v.  Kansas,  129  U.  S.  52, 
56.  32  L.  Ed.  640.  See  the  title  APPEAL 
AND  ERROR,  vol.  2,  p.  118. 

In  such  a  case  the  accused  cannot  make 
objection  to  an  irregularity  in  the  form 
of  the  oath  administered  to  the  jurors. 
Not  only  must  the  objection  be  made 
when  the  irregularity  is  committed,  but 
the  form  in  which  the  oath  was  taken,  as 
well  as  the  objection,  should  be  incorpo- 
rated into  the  bill  of  exception,  in  order 
that  the  reviewing  court  may  see  whether 
or  not  it  is  sufficient.  Baldwin  v.  Kansas, 
129  U.  S.  52,  56,  32  L.  Ed.  640.  See  the 
titles  EXCEPTIONS,  BILL  OF;  JURY. 

Juror  acting  as  interpreter. — None  of  a 
defendant's  rights  are  prejudiced  in  a 
criminal  case  because  of  the  fact  that  one 
of  the  jurors,  with  the  consent  of  the  ac- 
cused, act  as  interpreter  for  a  witness. 
Thiede  v.  Utah,  159  U.  S.  510,  514,  40  L. 
Ed.  237.  See  the  title  INTERPRE- 
TERS. 

Presence  of  accused. — See  post,  "Pres- 
ence  of   Accused."   VIII,   P,   5,   d. 

L  Presence  of  accused. — Lewis  v.  United 
States,  146  U.  S.  370,  372,  36  L.  Ed.  1011; 
Ball  v.  United  States,  140  U.  S.  118,  35  L 
Ed.   377. 

2.  Hopt  v.  Utah,  110  U.  S.  574,  577,  28 
L  Ed.  262;  Thompson  v.  Utah,  170  U.  S. 
343.   354,   42   L   Ed.   1061. 

Because  of  "the  relation  which  the  citi- 
zen holds  to  the  public,  and  the  object  of 
punishment  lor  public  wrongs,  the  legis- 
lature has  deemed  it  essential  to  the  pro- 
tection of  one  whose  life  or  liberty  is  in- 
volved in  a  prosecution  for  felony,  that  he 
shall  be  personally  present  at  the  trial, 
that  is,  at  every  stage  of  the  trial  when 
his  substantial  rights  may  be  affected  by 
the  pr :dings  against  him.  If  he  be  de- 
prived of  his  life  or  liberty  without  being 
so  present,  such  deprivation  would  be 
without  that  due  process  of  law  required 
by   the   constitution."      Hopt  v.   Utah,    110 


U.  S.  574,  579,  28  L  Ed.  262;  Thompson 
V.  Utah,  170  U.  S.  343,  354,  42  L.  Ed.  1061. 

Kentucky. — "It  is  the  law  of  Kentucky 
that  occasional  absence  of  the  accused 
from  the  trial,  from  which  no  injury  re- 
sults to  his  substantial  rights,  is  not  re- 
versible error."  Howard  v.  Kentucky,  200 
U.  S.  164,  175,  50  L.  Ed.  421. 

Thus  in  Kentucky,  the  discharge  of  a 
juror  before  he  was  sworn  for  cause  and 
in  the  absence  of  the  defendant  and  his 
counsel  from  the  examination  of  the  juror 
by  the  presiding  judge,  the  defendant 
through  his  counsel  having  consented  to 
such  examination,  and  the  selection  of 
another  juror  as  competent  as  the  o?.e 
discharged  does  not  deprive  the  defend- 
ant of  due  process  of  law  within  the  mean- 
ing of  the  fourteenth  amendment  of  the 
constitution  of  the  United  States.  How- 
ard v.  Kentucky,  200  U.  S.  164,  173,  175,  50 
L.    Ed.   421. 

Utah. — The  criminal  code  of  procedure 
of  Utah,  §  218,  requires  the  defendant  to 
be  personally  present  at  the  trial,  if  the 
indictment  is  for  a  felony;  but  if  for  a 
misdemeanor,  the  trial  may  be  had  in  the 
absence  of  the  defendant;  if,  however,  his 
presence  is  necessary  for  the  purpose  of 
identification,  the  court  may,  upon  appli- 
cation of  the  prosecuting  attorney,  by  an 
order  or  warrant,  require  the  personal  at- 
tendance of  the  defendant  at  the  trial. 
Hopt  v.  Utah,  110  U.  S.  574,  576,  28  L. 
Ed.   262. 

3.  Impaneling  of  the  jury. — Hopt  v.. 
Utah,  110  U.  S.  574,  28  L.  Ed.  262;  Thomp- 
son v.  Utah,  170  U.  S.  343,  354,  42  L  Ed. 
1061. 

When  challenges  made. — If  it  does  not 
appear  affirmatively  from  the  record  of 
the  case  that  the  accused  was,  in  fact,, 
brought  face  to  face  with  all  the  jurors 
who  were  examined  as  to  their  qualifica- 
tions, and  whose  names  were  on  the  list 
of  thirty-seven  furnished  to  him,  or  that 
he  was  not  present  during  such  examina- 
tion, or  that  they  were  not  all  in  his  pres- 
ence when  he  exercised  his  right  of  chal- 
lenge, the  judgment  will  be  reversed. 
Lewis  v.  United  States,  146  U.  S.  370,  36 
L.  Ed.  1011;  Pointer  v.  United  States,  151 
U    <v  396    40.^.   38   L.  Ed.  208. 

But  where  the  record  shows  that  the 
jurors  were  all  examined  as  to  their  quali- 
fications, and  that  thirty-seven  were  found 
to  be  qualified  to  sit  in  the  case,  that  is 
to  say.  not  liable  to  objection  for  cause; 
that  the  defendant  was  in  court  during 
this  examination,  was  face  to  face  with 
the  inrors  so  evamined,  and  had  an  oppor- 
tunity to  participate  in  the  examination 
to  such  extent  as  was  necessary  to  ascer- 
tain  whether  any  of  them  were  liable  to 
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the   witnesses   are   examined,4    and   when   sentence   or   judgment   is    pronounced 


objection  for  cause;  and  that  he  was  at 
liberty  to  strike  from  the  list  of  those  thus 
found  to  be  qualified  the  names  of  those, 
not  exceeding  twenty,  whom  he  did  not 
wish  to  serve  on  the  jury;  the  judgment 
will  not  be  reversed.  Pointer  v.  United 
States,  151  U.  S.  396,  405,  38  L.  Ed.  208. 

In  Lewis  v.  United  States,  14G  U.  S. 
370,  36  L.  Ed.  1011,  the  decision  proceeded 
upon  the  ground  that  "it  did  not  appear 
affirmatively  from  the  record  that  the 
prisoner,  when  required  to  make  his  chal- 
lenges, was  brought  face  to  face  with  the 
jurors  whose  names  appeared  upon  the 
list  of  thirty-seven  qualified  jurymen  that 
was  furnished,  by  direction  of  the  court, 
to  the  accused  and  the  government.  This 
court  said:  'It  does,  indeed,  appear  that 
the  clerk  called  the  entire  panel  of  the 
petit  jury,  but  it  does  not  appear  that 
when  the  jury  answered  to  said  call  they 
were  present  so  that  they  could  be  in- 
spected by  the  prisoner;  and  it  is  evident 
that  the  process  of  challenging  did  not 
begin  until  after  said  call  had  been  made. 
We  do  not  think  that  the  record  affirma- 
tively discloses  that  the  prisoner  and  the 
jury  were  brought  face  to  face  at  the  time 
the  challenges  were  made,  but  we  think 
that  a  fair  reading  of  the  record  leads  to 
the  opposite  conclusion,  and  that  the 
prisoner  was  not  brought  face  to  face 
with  the  jury  until  after  the  challenge 
had  been  made,  and  the  selected  jurors 
were  brought  into  the  box  to  be  sworn. 
Thus  reading  the  record,  and  holding  as 
we  do  that  making  of  challenges  was  an 
essential  part  of  the  trial,  and  that  it  was 
one  of  the  substantial  rights  of  the  pris- 
oner to  be  brought  face  to  face  with  the 
jurors  at  the  time  when  the  challenges 
were  made,  we  are  brought  to  the  con- 
clusion that  the  record  discloses  an  error 
for  which  the  judgment  of  the  court  must 
be  reversed.'  '  Pointer  v.  United  States, 
151    U.    S.    396,   405,   38    L.    Ed.    208. 

Utah. — The  trial,  in  Utah,  by  triers,  ap- 
pointed by  the  court,  of  challenges  of 
proposed  jurors,  in  felony  cases,  must  be 
had  in  the  presence  as  well  of  the  court 
as  of  the  accused;  and  such  presence  of 
the  accused  cannot  be  dispensed  with. 
Hopt  v.  Utah.  110  U.  S.  574,  28  L.  Ed. 
262;  Lewis  v.  United  States,  146  U.  S.  370, 
378,  36  L.  Ed.  1011.  See  post,  paragraphs 
in  this  section  catchlined  "Waiver  of 
Right." 

"The  criminal  code  of  Utah  does  not 
authorize  the  trial  by  triers  of  grounds  of 
challenge  to  be  had  apart  from  the  court, 
and  in  the  absence  of  the  defendant.  *  *  * 
All  doubt  upon  the  subject  is  removed  by 
the  express  requirement,  not  that  the  de- 
fendant may,  but,  where  the  indictment  is 
for  a  felonv,  must  be  'personally  present 
at  the  trial.'"  Hopt  v.  Utah,  110  U.  S. 
574,  577.  578,  28  L.   Ed.   262. 

"In  Hopt  v.  Utah.  110  U.  S.  574,  578, 
579,  28  L.  Ed.  262,  it  is  said:  'The  argu- 
ment in  behalf  of  the  government  is  that 
the  trial  of  the  indictment  began  after  and 


not  before  the  jury  was  sworn;  conse- 
quently, that  the  defendant's  personal 
presence  was  not  required  at  an  earlier 
stage  of  the  proceedings.  Some  warrant, 
it  is  supposed  by  counsel,  is  found  for 
this  position,  in  decisions  construing  par- 
ticular statutes  in  which  the  word  "trial" 
is  used.  Without  stopping  to  distinguish 
those  cases  from  the  one  before  us,  or  to 
examine  the  grounds  upon  which  they  are 
placed,  it  is  sufficient  to  say  that  the  pur- 
pose of  the  foregoing  provisions  of  the 
Utah  Criminal  Code  (§  218)  is,  in  prose- 
cutions for  felonies,  to  prevent  any  steps 
being  taken,  in  the  absence  of  the  ac- 
cused and  after  the  case  is  called  for  trial, 
which  involve  his  substantial  rights.  The' 
requirement  is,  not  that  he  must  be  per- 
sonally present  at  the  trial  by  the  jury, 
but  "at  the  trial."  The  Code,  we  have 
seen,  prescribes  grounds  for  challenge  by 
either  party  of  jurors  proposed.  And  pro- 
vision is  expressly  made  for  the  "trial" 
of  such  challenges,  some  by  the  court, 
others  by  triers.  The  prisoner  is  en- 
titled to  an  impartial  jury  composed  of 
persons  not  disqualified  by  statute,  and 
his  life  or  liberty  may  depend  upon  the 
aid  which,  by  his  personal  presence,  he 
may  give  to  counsel  and  to  the  court  and 
triers,  in  the  selection  of  jurors.  The 
necessities  of  the  defense  may  not  be  met 
by  the  presence  of  his  counsel  only.  For 
every  purpose,  therefore,  involved  in  the 
requirement  that  the  defendant  shall  be 
personally  present  at  the  trial,  where  the 
indictment  is  for  a  felony,  the  trial  com- 
mences at  least  from  the  time  when  the 
work  of  empanelling  the  jury  begins.' " 
Lewis  v.  United  States,  146  U.  S.  370,  373, 
374,  36  L.   Ed.   1011. 

"In  the  case  of  Hopt  z/.'Utah  (110  U.  S. 
574,  28  L.  Ed.  262),  *  *  *  the  triers  took 
the  juror  from  the  courtroom  into  a  dif- 
ferent room,  and  tried  the  grounds  of 
challenge  out  of  the  presence  as  well  of 
the  court  as  of  the  defendant  and  his 
counsel,  and  it  was  held  by  this  court  that 
it  was  error  which  vitiated  the  verdict  and 
judgment  to  permit  the  trial  of  challenges 
to  take  place  without  the  presence  of  the 
accused;  and  this,  although  the  accused 
failed  to  object  to  the  retirement  of  the 
triers  from  the  courtroom,  or  to  the  trial 
of  the  several  challenges  in  his  absence. 
The  record  in  this  case  discloses  that  the 
prisoner  objected  and  took  due  exception 
to  the  orders  of  the  court  directing  the 
method  of  taking  challenges.  It  is  true 
that  no  specific  exception  was  taken  by 
the  prisoner,  based  on  the  stated  fact  that 
he  was  called  upon  to  challenge  jurors  not 
before  him,  but  we  think  that  the  general 
exception  taken  to  the  action  of  the  court 
in  prescribing  the  method  of  procedure 
was  sufficient."  Lewis  v.  United  States, 
146  U.   S.   370.   378.  36   L.    Ed.   1011. 

4.  When  witness  examined. — See  the 
title  CONSTITUTIONAL  LAW,  vol.  4, 
p.  1. 
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against   him.3    But  the  presence  of  defendants   condemned   to  death   is  not   es- 
sential  when   the  judgments   are  affirmed   against   them  by   the   appellate   court, 


5.  When  sentence  or  judgment  pro- 
nounced.— Schwab  v.  Berggren,  143  U.  S. 
442,   448,   36   L.    Ed.   218. 

The  general  common-law  rule  is  that 
the  accused  must  be  present  when  the 
judgment  against  him  is  pronounced. 
Schwab  v.  Berggren,  143  U.  S.  442,  448,  36 
L.    Ed.   218. 

Judgment  for  corporal  punishment. — 
"At  common  law  no  judgment  for  cor- 
poral punishment  could  be  pronounced 
against  a  man  in  his  absence,  and  in  all 
capital  felonies  it  was  essential  that  it 
should  appear  of  record  that  the  defend- 
ant was  asked  before  sentence  if  he  had 
anything  to  say  why  it  should  not  be  pro- 
nounced." Ball  v.  United  States,  140  U. 
S.   118,   129,  35   L.   Ed.  377. 

In  capital  cases. — "At  common  law,  it 
was  deemed  essential  in  capital  cases,  that 
inquiry  be  made  of  the  defendant,  before 
judgment  was  passed,  whether  he  had 
anything  to  say  why  the  sentence  of  death 
should  not  be  pronounced  upon  him;  thus 
giving  him  an  opportunity  to  allege  any 
ground  of  arrest,  or  to  plead  a  pardon,  if 
he  had  obtained  one,  or  to  urge  any  other 
legal  objection  to  further  proceedings 
against  him.  This  privilege  was  deemed 
of  such  substantial  value  to  the  accused, 
that  the  judgment  would  be  reversed  if 
the  record  did  not  show  that  it  was  ac- 
corded to  him.  Ball  v.  United  States,  140 
U.  S.  118,  129,  35  L.  Ed..  377.  *  *  *  And  it 
has  been  so  ruled  in  the  courts  of  some  of 
the  states."  Schwab  v.  Berggren,  143  U. 
S.   442,   446,  447,  36   L.   Ed.  218. 

"The  premises  to  found  a  sentence  of 
death  are  set  forth  in  1  Ch.  Crim.  L.  720, 
and  the  form  of  *he  entire  record  is  given 
in  4  Bla.  Com.  App.  1,  in  which  there  is 
a  demand  of  the  prisoner  'if  he  hath  or 
knoweth  anything  to  say  wherefore  the 
said  justices  ought  not,  on  the  premises 
and  verdict,  to  proceed  to  judgment  and 
execution  against  him,'  together  with  his 
answer,  that  he  'nothing  further  saith, 
unless  as  he  before  had  said.'  *  *  *  The 
forms  of  records  are  deeply  seated  in  the 
foundations  of  the  law;  and  as  they  con- 
duce to  safety  and  certainty,  they  surely 
ought  not  to  be  disregarded  when  the  lite 
of  a  human  being  is  in  question."  Ball  v. 
United  States,  140  U.  S.  118,  129,  130,  35 
L.   Ed.   377. 

"The  reasons  for  the  rule  of  the  com- 
mon law,  that  the  defendant  should  be 
personally  present  before  the  court  at  the 
time  of  pronouncing  the  sentence,  are 
compendiously  given  *  *  *  to  be  that  the 
defendant  might  be  identified  by  the  court 
as  the  real  party  adjudged  guilty;  that  he 
mighl  have  a  chance  to  plead  a  pardon,  or 
move  in  arrest  of  judgment;  that  he  might 
have  an  opportunity  to  say  why  judgment 
should  not  be  given  against  him;  and  that 
the  example  of  being  brought  up  for  the 
animadversion  of  the  court  and  the  open 
denunciation  of  punishment  might  tend  to 


deter  others  from  the  commission  of 
similar  offenses.  *  *  *  (But  the  courts  of 
Illinois  have  held)  that  while  it  was  the 
better  practice  to  call  up  the  defendant  to 
say  why  he  should  not  be  sentenced,  yet 
the  omission  to  do  so  was  no  ground  for 
reversal  in  any  case.  But  the  great  weight 
of  authority  is  the  other  way."  Ball  v. 
United  States,  140  U.  S.  118,  131,  35  L. 
Ed.  377. 

On  Sunday,  the  third  of  November,  the 
record  shows  the  return  of  the  verdict 
finding  "the  defendants,  J.  C.  Ball  &  R.  E. 
Boutwell,  guilty  as  charged  in  this  indict- 
ment, and  we  find  M.  Filmore  Ball  not 
guilty,"  which  is  followed  by  these  words: 
"It  is  therefore  considered  bv  the  court 
that  the  defendants,  J.  C.  Ball  and  R.  E. 
Boutwell,  are  guilty  as  charged  in  the  in- 
dictment herein  and  as  found  by  the  jury, 
and  it  is  ordered  that  they  be  remanded 
to  the  custody  of  the  marshal  and  be  by 
him  committed  to  the  county  jail  of  La- 
mar County  to  await  the  judgment  and 
sentence  of  the  court.  It  is  further  or- 
dered that  the  defendant,  M.  F.  Ball,  be 
discharged  and  go  hence  without  day." 
On  November  15  this  order  was  filed: 
"By  reason  of  the  law  and  the  evidence 
and  the  verdict  of  the  jury  in  this  case,  it 
is  ordered  and  adjudged  that  the  defend- 
ants, Robt.  E.  Boutwell  and  John  C.  Ball 
be  executed  by  being  hung,  until  each  and 
either  are  dead,  according  to  the  forms, 
delays  and  processes  provided  in  the  laws 
of  the  United  States.  This  done  and 
signed  in  open  court  Nov.  15,  1889.  Aleck 
Boarman,  Judge."  Neither  in  the  verdict, 
nor  the  order  of  November  3,  nor  that  of 
November  15,  is  it  stated  of  what  offense 
the  defendants  were  found  guilty,  nor  does 
it  appear,  nor  is  it  fairly  deducible  from 
the  record,  that  the  defendants  were  pres- 
ent when  the  latter  order  was  entered, 
and  it  is  not  pretended  that  they  were 
asked,  or  either  of  them,  what  they  had 
to  say  why  sentence  of  death  should  not 
be  pronounced  upon  them.  The  record  of 
November  15  has  this  entry:  "This  day 
the  defendants  in  open  court  excepted  to 
the  sentence  of  the  court  this  day  pro- 
nounced upon  them,"  but  that  admits 
fairly  of  the  construction  that  the  excep- 
tion was  entered  by  their  attorneys,  as 
does  the  motion  in  arrest,  which  though 
it  states  that  the  defendants  came  in  their 
own  proper  person  and  by  attorney,  is 
signed  only  by  the  attorneys,  the  record 
being  somewhat  obscure  as  to  the  point 
of  time  during  the  da)'  when  this  was 
done.  It  was  held  that  the  fact  of  the 
presence  of  the  prisoner  cannot  by  fair 
intendment  be  collected  from  the  record, 
no  mention  being  made  to  that  effect  in 
the  order,  it  not  appearing  therefrom  that 
the  sentence  was  read  or  orally  delivered 
to  them,  and  the  usual  question  not  hav- 
ing been  propounded.  On  the  18th  day 
of  July,  1890,  Judge   Bryant  entered  sepa- 
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such  disposal  of  the  writ  of  error  being  in  conformity  to  "due  process  of  law."6 
Xor  is  their  presence  at  the  issuance  of  the  death  warrant  necessary." 

Waiver  of  Right. — While  this  rule  has,  at  times  and  in  the  cases  of  misde- 
meanors, been  somewhat  relaxed,  yet  in  felonies  it  is  not  in  the  power  of  the 
prisoner,  either  by  himself  or  his  counsel,  to  waive  the  right  to  be  personally 
present  during  the  trial.8 


rate  orders,  which  recited  that  on  the 
15th  day  of  November,  1889,  the  sentence 
of  death  had  been  pronounced  upon  each 
defendant  for  the  crime  of  murder,  in 
compliance  with  the  law  and  the  verdict 
of  the  jury  rendered  November  3.  18S9, 
and  it  was  "therefore  ordered,  adjudged 
and  decreed"  that  each  defendant  should 
be  hanged  on  the  day  specified  therein, 
and  that  the  clerk  should  issue  a  death 
warrant  in  accordance  with  the  sentence, 
and  deliver  the  same  to  the  marshal  to 
execute.  It  was  further  held  that  the  or- 
ders of  November  15,  1889,  and  July  18, 
1890  must  be  reversed  for  the  errors  in- 
dicated. Ball  v.  United  States,  140  U.  S. 
118,   131,   132,   35   L.    Ed.   377. 

6.  Cross  v.  United  States,  145  U.  S.  571, 
578,  36  L.  Ed.  821;  Schwab  V.  Bersrgren, 
143  U.  S.  442,  446.  36  L.  Ed.  218;  Fielden 
V.  Illinois,  143  U.  S.  452,  457,  36  L.  Ed.  224. 

"But  this  rule  of  the  common  law,  as 
the  authorities  clearly  show,  applied  to 
the  court  of  original  jurisdiction  which 
pronounced  the  sentence,  and  not  to  an 
appellate  court,  which,  upon  review  of  the 
proceedings  in  the  trial  court,  merely  af- 
firms the  final  judgment — no  error  having 
been  committed  to  the  prejudice  of  the 
accused — without  rendering  a  new  judg- 
ment.'' Schwab  v.  Berggren,  143  U.  S. 
442,  447,  36   L.    Ed.   218. 

"Neither  reason  nor  public  policy  re- 
quire that  he  shall  be  personally  present 
pending  proceedings  in  an  appellate  court 
whose  only  function  is  to  determine 
whether,  in  the  transcript  submitted  to 
them,  there  appears  any  error  of  law  to 
the  prejudice  of  the  accused;  especially, 
where,  as  in  this  case,  he  had  counsel  to 
represent  him  in  the  court  of  review.  We 
do  not  mean  to  say  that  the  appellate 
court  may  not,  under  some  circumstances, 
require  his  personal  presence;  but  only 
that  his  presence  is  not  essential  to  its 
jurisdiction  to  proceed  with  the  case." 
Schwab  v.  Berggren,  143  U.  S.  442,  443, 
440.   36   L.    Ed.   218. 

The  court  cited  numerous  cases  show- 
in*?  by  this  to  be  the  practice  prevailing  in 
Illinois.  New  Jersey  and  North  Carolina, 
and  said  it  "is  that  which  is  pursued,  and 
has  always  been  pursued,  in  the  different 
states,  as  well  as  at  common  law.  It  is 
not  only  consistent  with  'due  process  of 
law' — giving  these  words  the  most  liberal 
interpretation — but  is  founded  on  a  wise 
public  policy."  Schwab  v.  Berggren,  143 
U.   S.   44-?.    450,   451,   36   L.    Ed.    218 

7.  Issuance  of  death  warrant. — The  is- 
suance by  the  governor  of  a  second  death 
warrant,  without  the  presence  of  the  de- 
fendant, after  the  termination  of  habeas 
corpus   proceedings   which    had    prevented 


execution  of  the  first  warrant,  involved 
no  denial  of  due  process  of  law  or  the 
infraction  of  another  provision  of  the  con- 
stitution of  the  United  States.  Lambert  v. 
Barrett,  159  U.  S.  660,  40  L.  Ed.  296,  cit- 
ing Lambert  v.  Barrett,  157  U.  S.  697,  39 
L.  Ed.  865;  Holden  v.  Minnesota,  137  U. 
S.  483.  34  L.  Ed.  734;  Schwab  V.  Berggren, 
143  U.  S.  442.  36  L.  Ed.  21S;  McElwaine 
V.  Brush,  142  U.  S.  155,  159,  35  L.  Ed.  971; 
In  re  Cross,  146  U.  S.  271,  278,  36  L.  Ed. 
96?. 

8.  Waiver  of  right. — Lewis  v.  United 
States,   146  U.   S.  370,  372,  36  L.   Ed.   1011. 

"The  personal  presence  of  the  accused, 
from  the  beginning  to  the  end  of  a  trial 
for  felony,  involving  life  or  liberty,  as  well 
as  at  the  time  final  judgment  is  rendered 
against  him,  may  be,  and  must  be  assumed 
to  be,  vital  to  the  proper  conduct  of  his 
defense,  and  cannot  be  dispensed  with." 
Schwab  v.  Berggren,  143  U.  S.  442,  448, 
36   L.   Ed.   218. 

One  under  trial  for  a  felony,  the  pun- 
ishment of  which  is  confinement  in  a  peni- 
tentiary, cannot  legally  consent  that  the 
trial  proceed  in  his  absence.  Thompson 
V.  Utah,  170  U.  S.  343,  354,  42  L.  Ed. 
1061. 

In  the  case  of  Hopt  v.  Utah.  110  U.  S. 
574,  28  L.  Ed.  262,  the  question  arose 
whether  the  right  of  an  accused,  charged 
with  felony,  to  be  present  before  triers  of 
challenges  to  jurors  was  waived  by  his 
failure  to  object  to  their  retirement  from 
the  court  room,  or  to  their  trial  of  the 
several  challenges  in  his  absence.  The 
court  said:  "We  are  of  opinion  that  it 
was  not  within  the  power  of  the  accused 
or  his  counsel  to  dispense  with  the  statu- 
tory requirement  as  to  his  personal  pres- 
ence at  the  trial.  The  argument  to  the 
contrary  necessarily  proceeds  upon  the 
ground  that  he  alone  is  concerned  as  to 
the  mode  by  which  he  may  be  deprived 
of  his  life  or  liberty,  and  that  the  chief 
object  of  the  prosecution  is  to  punish  him 
for  the  crime  charged.  But  this  is  a  mis- 
taken view  a?  well  of  the  relations  which 
the  accused  holds  to  the  public  as  of  the 
end  of  human  punishment."  Thompson 
v.  Utah.  170  U.  S.  343.  353.  42  L.  Ed.  1061: 
Lewis  v.  United  States.  146  U.  S.  370.  373. 
36  L.  Ed.  1011;  Schick  v.  United  States. 
195  U.  S.  65,  83,  84,  49  L.  Ed.  99.  Opin- 
ion of  Harlan.  J.,  dissenting. 

"The  natural  life,  says  Blackstone.  can- 
not legally  be  disposed  of  or  destroyed 
bv  anv  individual,  neither  by  the  person 
himself,  nor  by  any  other  of  his  fellow 
creatures,  merelv  upon  their  own  au- 
thority. 1  Bl.  Com.  133.  The  public  has 
an   i  '    in   hi-   life  and  liberty.   Neither 

can  be  lawfully  taken  except  in  the  mode 
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The  record  in  a  felony  case  must  show  affirmatively  the  prisoner's 
presence  in  court,  and  it  is  not  allowable  to  indulge  the  presumption  that 
everything  was  rightly  done  until  the  contrary  appears.9 

6.  Duty  OP  Counsel — a.  District  and  Prosecuting  Attorney. — See  the  title 
District  and  Prosecuting  Attorney. 

b.  Counsel  for  Accused. — It  is  the  duty  of  counsel  in  a  criminal  case  sea- 
sonably to  call  the  attention  of  the  court  to  any  error  in  impaneling  the  jury,  in 
admitting  testimony,  or  in  any  other  proceeding  during  the  trial  by  which  the 
rights  of  the  defendant  are  prejudiced,  and  in  case  of  an  adverse  ruling  to  note 
an  exception.1" 

7.  Province  and  Duties  of  Court  and  Jury — a.    Question  of  Lazu  and  Fact 

(1)     Respective  Provinces  of  Court  and  Jury. — As  a  general   rule  the  law  in 

criminal  cases  is  to  be  declared  by  the  court  and  applied  by  the  jury  to  the  facts 
as   found   by   them." 


prescribed  by  law.  Tbat  which  thr  law 
makes  essential  in  proceedings  involving 
the  deprivation  of  lite  or  liberty  cannot 
be  dispensed  with  or  affected  by  the  con- 
sent of  the  accused,  much  less  by  his  mere 
failure,  when  on  trial  and  in  custody,  to 
object  to  unauthorized  methods."  Hopt 
V.  Utah,  110  U.  S.  574,  579,  28  L.  Ed.  262; 
Thompson  v.  Utah,  170  U.  S.  343,  353.  42 
L.  Ed.  1061;  Crain  v.  United  States,  162 
U.  S.  625,  644,  40  L.  Ed.  1097;  Lewis  v. 
United  States,  146  U.  S.  370,  373,  36  L. 
Ed.  1011.  So,  too,  in  the  cases  of  Schwab 
V.  Berggren,  143  U.  S.  442,  448,  36  L.  Ed. 
218.  this  language  of  the  court  in  Hopt  v. 
Utah,  110  U.  S.  574,  578,  28  L.  Ed.  262,  is 
approved.  And,  also,  in  Schick  v.  United 
States,  195  U.  S.  65,  83,  49  L.  Ed.  99,  opin- 
ion of  Harlan,  J.,  dissenting. 

"The  great  end  of  punishment  is  not 
the  expiation  or  atonement  of  the  of- 
fense committed,  but  the  prevention  of 
future  offenses  of  the  same  kind.  4  Bl. 
Com.  11.  Such  being  the  relation  which 
the  citizen  holds  to  the  public,  and  the 
object  of  punishment  for  public  wrongs, 
the  legislature  has  deemed  it  essential  to 
the  protection  of  one  whose  life  or  lib- 
erty is  involved  in  a  prosecution  for  fel- 
ony, that  he  shall  be  personally  present  at 
the  trial;  that  is,  at  every  stage  of  the 
trial  when  his  substantial  rights  may  be 
affected  by  the  proceedings  against  him. 
If  he  be  deprived  of  his  life  or  liberty 
without  being  so  present,  such  deprivation 
would  be  without  that  due  process  of  law 
required  by  the  constitution."  Hopt  v. 
Utah.  IK)  U.  S.  574,  28  L.  Ed.  262;  Thomp- 
son V.  Utah,  170  U.  S.  343,  353,  354,  42  L. 
Ed.  1061;  Schwab  v.  Berggren,  143  U.  S. 
442.   448.   36   L.   Ed.   2l8. 

9.  Record  must  affirmatively  show 
presence  of  accused. — Lewis  v.  United 
State-.  116  U.  S.  370,  373. 36  L.Ed.  1011; 
Mall  v.  United  States,  140  U.  S.  118,  35 
L  Ed.  377 ;  Pointer  v.  United  States,  151 
U.  S.  ".'">.  H)5,  38  L  Ed.  208;  Hopt  v. 
Utah.    Mm   (J.    S,    574,  28   L   Ed.  262. 

The  refusal  of  a  state  court  to  amend 
its  record  showing  the  appearance  of  the 
offenders  in  court  when  sentence  was  pro- 
nounced violates  no  right  secured  by  the 
constitution   of  the  United  States,  not  ex- 


cepting that  of  the  equal  protection  of 
the  laws,  where  the  constitution  of  the 
state  declares  that  no  court  record  may 
be  amended  after  the  expiration  of  the 
term  at  which  judgment  was  pronounced. 
Fielden  v.  Illinois,^  143  U.  S.  452,  456,  36 
L    Ed.   224. 

10.  Counsel  for  accused. — Alexander  v. 
United  States.  138  U.  S.  353.  355,  34  L.  Ed. 
954,  citing  Stoddard  v.  Chambers,  2  How. 
284,  11  L  Ed.  269;  De  Sobry  v.  Nicholson, 
3  Wall.  420,  18  L-  Ed.  263;  Canal,  etc., 
Streets  R.  v.  Hart,  114  U.  S.  654,  29  L. 
Ed.   226. 

11.  Sparf  v.  United  States,  156  U.  S.  51, 
59,  39  L.  Ed.  343,  overruling  dicta  in 
Georgia  v.  Brailsford,  3  Dall.  1,  4,  1  L. 
Ed.  483.  See  The  License  Cases,  5  How. 
504,   555,   12   L.   Ed.   256. 

In  the  courts  of  the  United  States  it  is 
the  duty  of  juries  in  criminal  cases 
to  take  the  law  from  the  court  and  apply 
that  law  to  the  facts  as  they  find  them  to 
be  from  the  evidence.  Upon  the  court 
rests  the  responsibility  of  declaring  the 
law;  upon  the  jury,  the  responsibility  of 
applying  the  law  so  declared  to  the  facts 
as  they,  upon  their  conscience,  believe 
them  to  be.  Sparf  v.  United  States,  156 
U.  S.  51,  102,  39  L.  Ed.  343,  overruling 
dicta  in  Georgia  v.  Brailsford,  3  Dall.  1, 
4,  1  L.  Ed.  483.  See  Hickman  v.  Jones, 
9  Wall.  197,  201.  19  L  Ed.  551;  The  Li- 
cense Cases.  5  How.  504,  555,  12  L  Ed. 
256;  Rosen  V.  United  States,  161  U.  S.  29, 
42,  40  L  Ed.  606.  See  the  titles  IN- 
STRUCTIONS;   VERDTCT. 

Right  of  counsel  to  dispute  before  jury 
the  law  as  declared  by  the  court. — "In 
some  jurisdictions,  where  juries  in  crimi- 
nal cases  have  the  right,  in  virtue  of  con- 
stitutional or  statutory  provisions,  to  de- 
cide both  law  and  facts  upon  their  own 
judgment  as  to  what  the  law  is,  and  as  to 
what  the  facts  are,  it  may  be  the  privi- 
lege of  counsel  to  read  and  discuss  ad- 
judged  cases  before  the  jury.  And  in  a 
few  jurisdictions,  in  which  it  is  held  that 
the  court  alone  respondsas  to  the  law, 
that  practice  is  allowed  in  deference  to 
long  usage.  But  upon  principle,  where 
the  matter  is  not  controlled  by  express 
constitutional    or    statutory    provisions,    it 
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(2)  Questions  for  the  Court. — Whether  the  matter  charged  in  the  indictment 
be  legally  punishable  or  not;12  whether  the  matter  presented  as  a  defense,  is  a 
sufficient  defense  in  law  ;13  all  inquiries  relating  to  the  competency  or  admissi- 
bility of  evidence;14  whether  if  fully  proved,  the  facts  and  circumstances  in- 
troduced in  evidence,  will  warrant  the  jury  in  finding  that  the  allegations  which 
constitute  the  charge  are  established  ;15  and  the  degree  of  the  crime,  if  the  de- 
fendant pleads  guilty;18  are  all  matters  which  the  court  must  determine. 

(3)  Questions  for  the  Jury. — Questions  of  fact  are  to  be  determined  by  the 
jury  from  the  evidence.17  Such  a  question  should  go  to  the  jury  as  one  of  fact 
and  not  of  presumption.18  Whether  the  government  has  sustained  the  jurisdic- 
tion of  the  court,  and  proven  the  venue  by  evidence  ;19  the  credibility  of  the  wit- 


cannot  be  regarded  as  the  right  of  coun- 
sel to  dispute  before  the  jury  the  law  as 
declared  bv  the  court."  Sparf  v.  United 
States.  156  U.  S.  51,  102,  39  L.   Ed.  343. 

"If  it  be  true  that  jurors  in  a  criminal 
case  are  under  no  legal  obligation  to  take 
the  law  from  the  court,  and  may  de- 
termine for  themselves  what  the  law  is, 
it  necessarily  results  that  counsel  for  the 
accused  may,  of  right,  in  the  presence  of 
both  court  and  jury,  contend  that  what 
the  court  declares  to  be  the  law  applicable 
to  the  case  in  hand  is  not  the  law,  and,  in 
support  of  his  contention,  read  to  the  jury 
the  reports  of  adjudged  cases  and  the 
views  of  elementary  writers.  *  *  *  Under 
the  contrary  view — if  it  be  held  that  the 
court  may  not  authoritatively  decide  all 
questions  of  law  arising  in  criminal  cases 
—the  result  will  be  that  when  a  new  trial 
in  a  criminal  case  is  ordered,  even  by  this 
court,  the  jury,  upon  such  trial,  may  of 
right  return  a  verdict  based  upon  the  as- 
sumption that  what  this  court  has  ad- 
judged to  be  law  is  not  law.  We  cannot 
give  our  sanction  to  any  rule  that  will 
lead  to  such  a  result.''  Sparf  v.  United 
States,  156  U.  S.  51,  102,  39  L.  Ed.  343. 

12.  Whether  offense  charged  legally 
punishable.— Ex  parte  Parks,  93  U.  S.  18, 
23  L.  Ed.  787.  See  the  title  HABEAS 
CORPUS. 

Whether  a  matter  for  which  a  party  is 
indicted  in  the  district  court  is,  or  is  not, 
a  crime  against  the  laws  of  the  United 
States,  is  a  question  within  the  jurisdic- 
tion of  that  court,  which  it  must  decide. 
Its  decision  will  not  be  reviewed  here  by 
habeas  corpus.  Ex  parte  Parks,  93  U.  S. 
18.  23  L.   Ed.  787. 

"To  determine  whether  the  offense 
charged  in  the  indictment  be  legally  pun- 
ishable or  not,  is  among  the  most  unques- 
tionable of  its  (the  court's)  powers  and 
duties."  Ex  parte  Parks,  93  U.  S.  18,  23, 
23  L.  Ed.  787;  Ex  parte  Watkins,  3  Pet. 
193,  203,  7  L.  Ed.  650.  See,  also,  Evans 
V.  United  States,  153  U.  S.  584,  607,  38  L. 
Ed.  830,  opinion  of  Field,  J.,  dissenting. 

13.  Ex  parte  Bigelow,  113  U.  S.  328, 
330.  28  L.  Ed.  1005. 

Matters  of  defense  to  an  indictment  are 
within  the  jurisdiction  of  the  trial  court 
and  should  be  there  decided.  The  ques- 
tion as  to  whether  such  decision  was  jus- 
tified by  the  facts  or  not,  is  not  a  ground 
for   a   writ    of    habeas    corpus.      Ex   parte 


Bigelow,    113    U.    S.    328,    331,    28    L.    Ed. 
1005. 

So  held  where  the  question  was  that  of 
former  acquittal  or  conviction.  Ex  parte 
Bigelow,  113  U.  S.  328,  330,  28  L.  Ed. 
1005. 

14.  Competency  or  admissibility  of  evi- 
dence.— United  States  v.  Reyburn,  6  Pet. 
352,   365,    8   L.    Ed.   424. 

15.  Lilienthals'  Tobacco  v.  United 
States,  97  U.  S.  237,  264,  24  L.   Ed.  901. 

16.  The  degree  of  the  crime. — If  the 
defendant  pleads  guilty  "of  a  crime  dis- 
tinguished or  divided  into  degrees,  the 
court  must,  before  passing  sentence,  de- 
termine the  degree."  Davis  v.  Utah,  151 
U.    S.   262,   266,   38    L.    Ed.    153. 

17.  Question  for  the  jury. — Lucas  v. 
United  States,  163  U.  S.  612,  41  L.  Ed.  282; 
Ex  parte  Bigelow,  113  U.  S.  328,  28 
L.    Ed.    1005. 

The  jurors  are  the  triers  of  facts.  Starr 
v.  United  States,  153  U.  S.  614,  624,  38  L. 
Ed.   841. 

Utah.— "By  §  217  of  the  Criminal  Pro- 
cedure Act  of  Utah  of  February  22,  1878, 
all  issues  of  fact  in  criminal  cases  must 
be  tried  by  jury."  Clawson  v.  United 
States,  114  U  S.  477,  487,  29  L.  Ed.  179. 

18.  Lucas  v.  United  States,  163  U.  S. 
612,   41   L.    Ed.   282. 

18.  Jurisdiction  and  venue. — United 
States  v.  Jackalow,  1  Black  4S4,  17  L.  Ed. 
225;  Lucas  v.  United  States,  163  U.  S. 
m-1.   617,  41   L.    Ed.  282. 

Whether  a  particular  place  is  within 
the  boundaries  of  a  state  is  not  a  question 
of  law  for  the  court,  but  a  matter  of  fact 
for  the  jury  to  determine.  United  States 
v.  Jackalow,  1  Black  4S4,  17  L   Ed.  225. 

The  boundary  of  a  state,  when  a  ma- 
terial fact  in  the  determination  of  the  ex- 
tent of  the  jurisdiction  of  a  court  over 
crime,  is  not  a  simple  question  of  law. 
The  description  of  a  boundary  may  be  a 
matter  of  construction,  which  belongs  to 
the  court;  but  the  application  of  the  evi- 
dence in  the  ascertainment  of  it  as  thus 
described  and  interpreted,  with  a  view  to 
its  location  and  settlement,  belongs  to  the 
jury.  All  the  testimony  bearing  upon  this 
question,  whether  of  maps,  surveys,  prac- 
tical location,  and  the  like,  should  be  sub- 
mitted to  them  under  proper  instructions 
to  find  the  fact.  United  States  v.  Tacka- 
low,  1   Black    484,  487,  488,  17   L.   Ed.   225. 
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nesses;20  the  weight  to  be  attached  to  the  proof;21  and  the  extent  to  which  it 
was  contradicted  or  explained  away  by  testimony  on  behalf  of  the  accused  ;22  the 
sufficiency  of  the  evidence  to  establish  the  facts  charged  ;2-  the  inferences  to  be 
drawn  from  the  evidence  ;24  the  question  of  criminal  intent  or  the  intention  with 
which  an  act  was  done;25  whether  the  guilt  of  the  accused  is  proven  beyond  a 
reasonable  doubt;20  what  effect  shall  be  given  to  particular  circumstances  hav- 
ing a  tendency  to  qualify  the  character  of  the  offense;27  the  degree  of  the  crime,  if 
they  convict  the  defendant  ;2S  are  all  matters  for  the  jury  to  determine. 

b.  Duty  of  Court  to  See  That  Elements  of  Offense  Proved. — In  the  trial  of 
a  party  charged  with  a  criminal  offense,  it  is  the  imperative  duty  of  the  court  to 


20.  The   credibility  of  the  witnesses. — 

Hopt  v.  Utah,  110  U.  S.  574.  28  L.  Ed. 
262.     See  the  title  WITNESSES. 

The  credibility  of  the  testimony  of  a 
competent  witness  in  a  criminal  prosecu- 
tion'is  a  matter  for  the  consideration  of 
the  jury,  under  all  the  weight  of  circum- 
stances connected  with  the  case,  and  his 
interest  in  the  result.  United  States  V. 
Murphy,  16  Pet.  203,  214,  10  L.  Ed.  937.  _ 

Owner  of  stolen  property. — The  credi- 
bility of  the  owner  of  property  alleged  to 
have  been  stolen  on  an  American  .vessel  on 
the  high  seas  is  a  question  for  the  jury. 
United  States  v.  Murphy,  16  Pet.  203,  10 
L.   Ed.   937. 

Informer. — The  credibility  of  the  testi- 
mony of  an  informer  under  a  statute  giv- 
ing such  informer  part  of  the  penalty  or 
forfeiture  is  for  the  jury  to  determine. 
United  States  v.  Murphy,  16  Pet.  203,  10 
L.  Ed.  937. 

21.  Weight  of  the  evidence. — Goldsby 
V.  United  States,  160  U.  S.  70,  76,  40  L. 
Ed.  343;  Crumpton  v.  United  States,  138 
U.  S.  361,  363.  34  L.  Ed.  958;  Hopt  V.  Utah, 
110  U.  S.  574,  28  L.  Ed.  262.  See,  also, 
Starr  v.  United  States,  153  U.  S.  614,  624, 
38  L.  Ed.  841;  Simmons  v.  United  States, 
142  U.   S.   148,   155,  35   L.  Ed.   968. 

22.  Where  in  a  criminal  trial  the  testi- 
mony was  sufficient  to  lay  before  the  jury, 
and  it  would  have  been  improper  to  di- 
rect a  verdict  for  the  defendant,  the  weight 
of  the  evidence  and  the  extent  to  which 
it  was  contradicted  or  explained  away  by 
witnesses  on  behalf  of  the  defendant  were 
Questions  exclusively  for  the  -jury. 
Crumpton  v.  United  States,  138  U.  S.  361, 
363,  34  L.    Ed.   958. 

23.  Sufficiency  of  the  evidence. — In 
criminal  prosecutions  all  inquiries  relat- 
ing to  the  sufficiency  of  the  evidence  to 
establish  the  facts  charged,  belong  to  the 
;ury  to  decide.  United  States  v.  Rey- 
burn,  6  Pet.  352,  365,  8  L.   Ed.  424. 

"It  belongs  to  the  jury  to  decide 
whether  the  facts  and  circumstances  in- 
troduced in  evidence  are  satisfactorily 
proved."  Lilienthal's  Tobacco  v.  United 
States,  97  U.  S.  237,  264,  24   L.   Ed.   901. 

Courts  cannot  destroy  a  law  on  the 
theory  that  the  acts  which  it  forbids  can- 
not be  committed;  in  other  words,  give 
it  a  construction  which  simply  establishes 
the  claim  that  it  is  impossible  to  prove 
the  on   of  the  offense  defined  by 

the    law.      "The     question      whether      the 


proof  shows  the  commission  of  an  offense 
is  one  of  fact  and  not  of  law."  Coffin  v. 
United  States,  156  U.  S.  432,  447,  39  L. 
Ed.   481. 

24.  The  inferences  to  be  drawn  from 
the  evidence  in  a  criminal  case  is  a  mat- 
ter peculiarly  within  the  province  of  the 
jury.  Coffin  v.  United  States,  162  U.  S. 
664,  674,   40   L.   Ed.    1109. 

Whether  the  evidence  showed  that  the 
motive  of  personal  gain  induced  the  de- 
fendant to  commit  the  offense  charged,  is 
an  inference  to  be  drawn  from  the  evi- 
dence by  the  jury  and  not  a  matter  of 
law.  Coffin  v.  United  States,  162  U.  S. 
664,  674,  40  L.  Ed.  1109. 

25.  Intention. — When  the  intention  with 
which  an  act  is  done,  becomes  a  subject 
of  inquiry,  it  belongs  exclusively  to  the 
jury  to  decide.  Lee  v.  Lee,  8  Pet.  44,  50, 
8  L.  Ed.  860;  United  States  v.  Quincy,  6 
Pet.  445,  466,  8  L.  Ed.  458.  See,  also, 
The  William  King,  2  Wheat.  148,  4  L. 
Ed.  206;  Coffin  v.  United  States,  162  U. 
S.   664,    674,   40    L.    Ed.    1109. 

26.  Whether  guilt  proven  beyond  a  rea- 
sonable doubt. — It  is  a  question  for  the 
jury  to  say  whether  the  facts  proven  satis- 
fied them  beyond  a  reasonable  doubt,  and 
notwithstanding  the  presumption  of  in- 
nocence, of  the  guilt  of  the  accused.  Dun- 
lop  v.  United  States,  165  U.  S.  486,  503, 
41  L.  Ed.  799.  See  the  title  REASON- 
ABLE DOUBT. 

27.  Effect  of  circumstances  qualifying 
character  of  offense. — "Necessarily  it  must 
frequently  happen  that  particular  circum- 
stances qualify  the  character  of  the  of- 
fense, and  it  is  thoroughly  settled  that  it 
is  for  the  jury  to  determine  what  effect 
shall  be  given  to  circumstances  having 
that  tendency  whenever  made  to  appear 
in  the  evidence."  Wallace  V.  United 
States,  162  U.  S.  466,  475,  40  L.  Ed.  1039. 
See,  also,  Gourko  v.  United  States,  153  U. 
S.  183,  38  L.  Ed.  680;  Beard  v.  United 
States,  158  U.  S.  550,  563,  39  L.  Ed.  1086; 
Allison  v.  United  States,  160  U.  S.  203, 
40  L.  Ed.  395;  Stevenson  v.  United  States, 
162  U.   S.   313,  40  L.   Ed.  980. 

28.  The  degree  of  the  crime.— 
"  'Whenever  a  crime  is  distinguished  into 
degrees,'  it  is  left  to  the  jury,  if  they  con- 
vict the  defendant,  'to  find  the  degree  of 
the  crime  of  which  he  is  guilty.'  2  Comp. 
Laws  of  Utah,  715,  §  5076."  Davis  V. 
Utah,  151  U.   S.  262,  266,  38  L.  Ed.  153. 
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see  that  all  the  elements  of  his  crime  are  proved.,  or  at  least  that  testimony  is 
offered  which  justifies  a  jury  in  finding  those  elements.29 

c.  Duty  to  Instruct  Jury. — See  the  title  Instructions.  And  see,  also,  the  spe- 
cific criminal  titles. 

d.  Summing  Up  Facts  to  Jury  and  Comments  on  Evidence. — See  the  titles 
Instructions;  New  Trials. 

8.  Evidence— a.  Rules  of  Evidence. — The  general  rules  of  evidence  are  the 
same  in  criminal  and  civil  cases.30 

Rules  of  Evidence  in  State  Courts  as  Affecting  Proceedings  in  Fed- 
eral Courts. — See  the  title  Courts,  vol.  4,  p.  8  1. 

b.  Reception  of  Evidence — (1)  In  General.— See  the  title  Evidence  and  cross 
references  there  given. 

(2)  Interpreters.— See  ante,  "Waiver  of  Rights,"  VIII,  P,  5,  c,  (2).  See  the 
title  Intepreters. 

c.  Burden  of  Proo-f  and  Presumptions. — See  note.31 

d.  Admissibility  and  Weight —  (1)  Best  and  Secondary  Evidence. — See  the 
title  Best  and  Secondary  Evidence,  vol.  3.  p.  214. 

(2)  Bloodstains. — See  the  title  Bloodstains,  vol.   \  p.  380. 

(3)  Confessions. — See  the  title  Confessions,  vol.  3,  p.  1009. 

(4)  Declarations  and  Admissions. — See  the  titles  Confessions,  vol.  3,  p. 
1009;  Declarations  and  Admissions. 

(5)  Documentary  Evidence. — See  the  title  Documentary  Evidence. 

(6)  Hearsay. — See  the  title  Hearsay  Evidence. 

(7)  Parol  Evidence. — See  the  title  Parol  Evidence.  See,  also,  Autrefois, 
Acquit  and  Convict,  vol.  2.  p.  751. 

(8)  Res  Gestce. — See  the  title  Res  Gest.^e. 

(9)  Evidence  of  Accomplices.  Accessories  and  Persons  Jointly  Indicted. — 
See  the  title  Accomplices  and  Accessories,  vol.  1,  p.  66. 

(10)  Conduct  and  Acts  of  Accused — (a)    In  General. — A  man's  own  acts  and 


29.  Duty  of  court  to  see  that  elements 
of  offense  proved. — Clyatt  v.  United 
States,  197  U.  S.  207,  222,  49  L.  Ed.  726. 

30.  Rules  of  evidence. — Thompson  v. 
Bowie,  4  Wall.  463,  472,  18  L.  Ed.  423; 
United  States  v.  Gooding,  12  Wheat.  460, 
469.  6  L.  Ed.  693;  Nudd  v.  Burrows,  91  U. 
S.  426,  438,  23  L.  Ed.  286. 

'There  is  no  difference,'  says  Abbott, 
Justice,  'as  to  the  rules  of  evidence  between 
criminal  and  civil  cases;  what  may  be  re- 
ceived in  the  one  may  be  received  in  the 
other,  and  what  is  rejected  in  the  one 
ought  to  be  rejected  in  the  other.' ' 
Thompson  v.  Bowie,  4  Wall.  463,  472,  18 
L..Ed.   423. 

"Blackstone  in  his  Commentaries,  vol. 
4,  p.  256,  says:  'The  doctrine  of  evidence 
upon  pleas  of  the  crown,  is  in  most  re- 
spects the  same  as  that  upon  civil  actions. 
There  are,  however,  a  few  leading  points, 
wherein,  by  several  statutes  and  resolu- 
tions, a  difference  is  made  between  civil 
and  criminal  cases.'  Then  proceeding  to 
state  the  differences  made  by  some  of  the 
statutes  in  cases  of  treason,  followed  by  a 
general  remark  or  two;  he  observes,  'but 
in  almost  every  other  accusation,  one 
positive  witness  is  sufficient;'"  and  after- 
wards adds,  in  cases  of  indictment  for 
perjury,  one  witness  is  not  allowed  to 
convict  a  man  so  indicted,  because  then 
there  is  only  one  oath  against  another, 
''nited    States    v.    Wood,  14  Pet.  430,  437, 


10  L.  Ed.  527.     See  the  titles  PERJURY; 
TREASON. 

31.  Burden  of  proof  and  presumption 
generally.— See  the  title  PRESUMP- 
TIONS AND  BURDEN  OF  PROOF  and 
cross   references  there   given. 

Presumption  of  innocence. — See  the 
title  PRESUMPTIONS  AND  BURDEN 
OF  PROOF. 

Burden  of  proving  guilt  of  accused  be- 
yond reasonable  doubt. — See  the  titles 
PRESUMPTIONS  AND  BURDEN  OF 
PROOF;    REASONABLE    DOUBT. 

Corpus  delicti. — See  post,  "Corpus  De- 
licti," VIII,  P,  8,  e,   (1). 

Legal  capacity. — See  ante,  "Infants," 
V,  B,  3,  d;  post,  "Legal  Capacity,"  VIII, 
P,  8,  e,  (4).    See  the  title  INSANITY. 

Presumption  of  sanity. — See  the  title 
INSANITY. 

Presumption  of  intent. — See  ante,  "In- 
tent," V,  B,  4;  post,  "Intent,"  VIII,  P, 
8,  e,   (2). 

Presumption  from  acts  of  accused. — See 
post,  "Conduct  and  Acts  of  Accused," 
VIII,  P,  8,  d,   (10). 

Presumption  from  character. — See  post, 
"Character    and    Reputation."    VIII,    P,   8, 

d,  (12). 

Motive.— See  post,  "Motive,"  VIII,  P, 
8,   e,   (3). 

Time.— See    post,    '•Time,"    VIII,    P,    8, 

e,  (5). 
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conduct,  where  voluntary,  are  always  admissible  in  evidence  to  support  a  crim- 
inal charge  against  him.32 

(6)  Concealment,  Flight,  Escape,  etc.— By  the  common  law,  flight  was  con- 
sidered so  strong  a  presumption  of  guilt,  that  in  cases  of  treason  and  felony  it 
carried  the  forfeiture  of  the  party's  goods,  whether  he  were  found  guilty  or  ac- 
quitted; and  the  officer  always,  until  the  abolition  of  the  practice  by  statute, 
called  upon  the  jury,  after  verdict  of  acquittal,  to  state  whether  the  party  had 
fled  on  account  of  the  charge.33 

In  modern  times  the  flight  (concealment,  escape  or  attempted  escape  and  the 
like)  of  the  accused  is  competent  evidence  against  him  as  having  a  tendency  to 
establish  his  guilt;34  yet  it  raises  no  presumption  of  law  that  he  is  guilty;  but  it 
is  merely  a  circumstance  tending  to  increase  the  probability  of  the  defendant's 
being  the  guilty  person,  which  on  sound  principle  is  to  be  weighed  by  the  jury 
like  any  other  evidentiary  circumstance.35    There  are  so  many  reasons   for  such 


32.  Conduct  and  acts. — United  States 
V.  Wood,  14  Pet.  430,  443,  10  L.  Ed.  527. 

Evidence  showing  that  the  defendants 
acted  in  a  suspicious  manner  at  time  of 
arrest  is  admissible.  Pierce  v.  United 
States,  160  U.  S.  355,  357,  40  L.  Ed.  454. 

"The  so-called  confessions  show  merely 
that  the  defendants  acted  in  a  somewhat 
suspicious  manner  when  first  arrested, 
saying,  'If  we  killed  him,  you  prove  it;' 
"that  is  for  us  to  know,  and  you  to  find 
out.'  And  that  they  refused  to  tell  their 
names.  There  was  clearly  no  objection 
to  this  testimony."  Pierce  v.  United 
States,  160  U.  S.  355,  357,  40  L.  Ed.  454. 

•"■onrealment  of  death. — See  the  title 
HOMICIDE. 

33.  concealment,  flight,  escape,  etc. — 
Hickory  v.  United  States,  160  U.  S.  408, 
42°.   40   L.    Ed.   474. 

34.  In  modern  times. — Allen  v.  United 
States,  164  U.  S.  492,  499,  41  L.  Ed.  528; 
Alberty  v.  United  States,  162  U.  S.  499. 
510,  40  L.  Ed.  1051;  Hickory  v.  United 
States,  160  U.  S.  408,  40  L.   Ed.  474. 

In  neither  of  the  cases  of  Hickory  v. 
United  States,  160  U.  S.  408,  40  L.  Ed. 
474.  and  Alberty  v.  United  States,  162  U. 
S.  499,  40  L.  Ed.  1051,  was  it  intimated 
"that  the  flight  of  the  accused  was  not  a 
circumstance  proper  to  be  laid  before  the 
jury  as  having  a  tendency  to  prove  his 
guilt.  Several  authorities  were  quoted 
in  the  Hickory  case  (p.  417)^  as  tending 
to  establish  this  proposition."  Allen  v. 
United  States,  164  U.  S.  492,  499,  41  L. 
Ed.  528. 

35.  Hickory  v.  United  States,  160  U. 
S.   408,   421,   40    L.    Ed.    474. 

"Acts  of  concealment  by  an  accused  are 
competent  to  go  to  the  jury  as  tending  to 
establish  guilt,  yet  they  are  not  to  be 
considered  as  alone  conclusive,  or  as 
creating  a  legal  presumption  of  guilt; 
they  are  mere  circumstances  to  be  con- 
sidered and  weighed  in  connection  with 
other  proof  with  that  caution  and  circum- 
spection which  their  inconclusiyeness 
when  standing  alone  require."  Hickory 
v.  United  States,  160  U.  S.  408,  416,  40  L. 
Ed.    474. 

Erroneous  instructions. — In  the  case  of 
Hickory   v.    United   States,   160   U.   S.   408, 


422,  40  L.  Ed.  474,  where  the  question,  as 
to  the  weight  to  be  given  to  flight  as  evi- 
dence of  guilt,  arose,  the  court  charged 
the  jury  that  "the  law  recognizes  another 
proposition  as  true,  and  it  is  that  'the 
wicked  flee,  when  no  man  pursueth,  but 
the  innocent  are  as  bold  as  a  lion.'  That 
is  a  self-evident  proposition  that  has  been 
recognized  so  often  by  mankind,  that  we 
can  take  it  as  an  axiom  and  apply  it  to 
this  case."  It  was  held  that  this  was  er- 
ror, and  was  tantamount  to  saying  to  the 
jury  that  flight  created  a  legal  presump- 
tion of  guilt,  so  strong  and  conclusive, 
that  it  was  the  duty  of  the  jury  to  act  on 
it  as  an  axiomatic  truth.  Allen  v.  United 
States.  164  U.  S.  492,  499,  41  L.  Ed.  528; 
Alberty  v.  United  States,  162  U.  S.  499, 
510,  40  L.   Ed.   1051. 

"So  also,  in  the  case  of  Alberty  v. 
United  States,  162  U.  S.  499,  509,  40  L. 
Ed.  1051,  the  court  used  the  same  lan- 
guage, and  added  that  from  the  fact  of 
absconding  the  jury  might  infer  the  fact 
of  guilt,  and  that  flight  was  a  silent  ad- 
mission by  the  defendant  that  he  was  un- 
willing or  unable  to  face  the  case  against 
him,  and  was  in  some  sense  feeble  or 
strong,  as  the  case  might  be,  a  confession 
(and  it  comes  in  with  the  other  incidents, 
the  corpus  delicti  being  proved  from  which 
guilt  may  be  cumulatively  inferred).  This 
was  also  held  to  be  error."  Allen  v.  United 
States.    164    U.    S.    492,   499,   41    L.    Ed.    528. 

An  instruction  in  a  murder  trial  that  it 
was  as  old  as  the  first  murder  for  the  con- 
duct of  an  innocent  person  to  be  different 
from  that  of  a  guilty  one,  in  connection 
with  epithets  applied  to  the  acts  of  con- 
cealment and  vituperation  contained  in 
the  charge  was  in  effect  to  instruct  that 
the  defendant  was  a  murderer,  and,  there- 
fore, the  only  province  of  the  jury  was  to 
return  a  verdict  of  guiltv.  Hickory  v. 
United  States,  160  U.  S.  408,  421,  422,  40 
L.    Ed.   474. 

V  statement  in  a  charge  that  no  one 
who  was  conscious  of  innocence  would 
resort  to  concealment  is  error  and  sub- 
stantially an  instruction  that  all  men  who 
did  so  were  necessarily  guilty,  thus  ignor- 
ing the  fundamental  truth,  evolved  from 
the    experience    of    mankind,    that    the    in- 
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conduct  consistent  with  innocence,  that  it  scarcely  comes  up  to  the  standard  of 
evidence  tending  to  establish  guilt,  but  this  and  similar  evidence  has  been  allowed 


nocent  do  often  conceal  through  fear  or 
other  emotion.  Hickory  v.  United  States, 
160   U.   S.   40S,  421,  40   L.    Ed.  474. 

A  charge  which  put  every  deduction 
which  could  be  drawn  against  the  accused 
from  the  proof  of  concealment  and  flight, 
and  omitted  or  obscured  the  converse  as- 
pect is  erroneous.  It  deprived  the  jury 
of  the  light  requisite  to  safely  use  these 
facts  as  means  to  the  ascertainment  of 
truth.  Hickorv  v.  United  States,  160  U. 
S.   408,   423.   40    L.    Ed.   474. 

The  instruction  given  by  the  trial  judge 
to  the  jury  upon  the  inferences  to  be 
drawn  by  them  from  flight  was  as  fol- 
lows: "The  law  says  that  a  man  is  to 
be  judged  by  his  consciousness  of  the 
right  or  wrong  of  wrhat  he  does,  to  some 
extent.  If  he  flees  from  justice  because 
of  that  act,  if  he  goes  to  a  distant  coun- 
try and  is  living  under  an  assumed  name 
because  of  that  fact,  the  law  says  that  is 
not  in  harmony  with  what  innocent  men 
do,  and  jurors  have  a  right  to  consider 
it  as  an  evidence  of  guilt,  because  he  is 
an  eyewitness  to  the  occurrence;  he  knows 
how  it  did  transpire;  he  is  presumed  to 
have  a  consciousness  of  that  act,  and 
therefore  because  he  does  abscond,  be- 
cause he  does  further  become  a  fugitive 
from  justice,  because  he  goes  to  a  dis- 
tant state  and  is  living  under  an  assumed 
name,  living  so  as  to  conceal  himself,  the 
law  says  you  have  a  right  to  take  that 
fact  into  consideration  as  one  from  wdiich 
you  may  infer  guilt,  a  presumption  of 
fact,  the  law  says,  that  is  proper  for  the 
jury  to  take  into  account  in  passing  upon 
the  defendant's  own  conception  of  the 
act  done  by  him.'  *  *  *  It  is  impossible  to 
deny  that,  logically  as  well  as  judicially, 
flight  is  always  relevant  evidence  when 
offered  by  the  prosecution,  and  that  it  is 
a  silent  admission  by  the  defendant  that 
he  is  unwilling  or  unable  to  face  the  case 
against  him.  It  is,  in  some  sense  feeble  or 
strong,  as  the  case  may  be,  a  confession, 
and  it  comes  in  with  other  incidents  the 
corpus  delicti  being  proved,  from  which 
guilt  may  be  cumulatively  inferred:  ' 
It  was  held  that  there  is  error  in  this  in- 
struction. The  court  said:  "The  law  on 
the  subject  of  the  weight  to  be  given  to 
the  evidence  of  the  flight  of  the  accused 
thus  stated  by  the  trial  court  to  the  jury 
for  their  guidance  is  not  only  substan- 
tially similar  but,  indeed,  is  identical  with 
instructions  heretofore  held  by  this  court 
to  be  fatally  defective.  Alberty  v.  United 
States,  162  U.  S.  499,  501.  502.  .40  L.  Erl. 
1051;  Hickory  V.  United  States,  160  U.  S. 
408,  40  L.  Ed.  474.  Tt  therefore  differed 
from  the  language  held  to  contain  rever- 
sible error  in  Allen  -'.  United  States,  161 
U.  S.  492,  41  L.  Ed.  528.  The  error  com- 
mitted by  the  court  doubtless  resulted 
from  the  fact  that  the  case  was  tried  be- 
fore the  ruling  in  either  the  Hickory  or 
Alberty    case    was    announced."      Starr    V. 


United  States,  164  U.  S.  627,  631,  41  L.  Ed. 
577. 

Instructions  held  to  be  correct. — Upon 
the  subject  of  the  flight  of  the  accused 
the  trial  judge  instructed  the  jury  in  the 
following  language:  "Now,  then,  you 
consider  his  conduct  at  the  time  of  the 
killing  and  his  conduct  afterwards.  If  he 
fled,  if  he  left  the  country,  if  he  sought 
to  avoid  arrest,  that  is  a  fact  that  you  are 
to  take  into  consideration  against  him, 
because  the  law  says  unless  it  is  satis- 
factorily explained — and  he  may  explain 
it  upon  some  theory,  and  you  are  to  say 
whether  there  is  any  effort  to  explain  it 
in  this  case — if  it  is  unexplained  the  law 
says  it  is  a  fact  that  may  be  taken  into 
account  against  the  party  charged  with 
the  crime  of  murder  upon  the  theory  that 
I  have  named,  upon  the  existence  of  this 
monitor  called  conscience  that  teaches  us 
to  know  whether  we  have  done  right  or 
wrong  in  a  given  case."  It  was  held  that 
this  instruction  is,  in  substance,  to  the 
effect  that  the  flight  of  the  accused  is 
competent  evidence  against  him,  as  hav- 
ing a  tendency  to  establish  guilt;  and  not 
error,  although  not  accurate  in  all  its  parts 
in  some  respects  which  could  not  have 
misled  the  jury.  Allen  v.  United  States, 
164  U.  S.  492,  49S.   41   L.   Ed.   528. 

Upon  the  question  of  the  weight  to  be 
given  to  the  attempt  of  the  accused  to 
escape  as  evidence  of  guilt,  the  court  gave 
the  following  instructions:  "Evidence  has 
been  offered  of  the  escape  of  the  defend- 
ant, or  attempted  escape,  after  arrest  on 
the  charge  on  which  the  defendant  is  now 
being  tried.  This  evidence  is  admitted  on 
the  theory  that  the  defendant  is  in  fear 
of  the  consequences  of  his  crime  and  is 
attempting  to  escape  therefrom;  in  other 
words,  that  guilt  may  be  inferred  from 
the  fact  of  escape  from  custody.  The 
court  instructs  you  that  the  inference  that 
may  be  drawn  from  an  escape  is  strong 
or  slight  according  to  the  facts  surround- 
ing the  party  at  the  time.  If  a  party  is 
caught  in  the  act  of  crime  and  speedily 
makes  an  attempt  for  liberty  under  des- 
perate circumstances,  the  inference  of 
guilt  would  be  strong,  but  if  the  attempt 
was  made  after  many  months  of  confine- 
ment and  escape  comparatively  withov.t 
danger,  then  the  inference  of  guilt  to  b^ 
drawn  from  an  escape  is  slight;  but 
whether  the  inference  of  guilt  is  strong 
or  slight  depends  upon  the  conditions  and 
circumstances  surrounding  the  accused 
person  at  the  time."  It  was  held  that 
there  was  no  error  in  the  instruction.  The 
supreme  court  said:  "It  submitted  to  the 
jury  the  attempt  to  escape  as  a  fact  to 
be  considered,  not  as  determinative  of 
guilt,  and  Allen  v.  United  State-.  164  U. 
S.  492,  41  L.  Ed.  528,  applies,  and  not 
Starr  v.  United  States,  164  U.  S.  627,  41 
L.  Ed.  577."  Bird  v.  United  States,  187 
U.   S.   118,   131,  47  L.   Ed.   100. 
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upon  the  theory. that  the  jury  will  give  it  such  weight  as  it  deserves,  depending 
upon  the  surrounding  circumstances.36 

(c)  Destruction,  Suppression  and  Fabrication  of  Evidence — aa.  In  General. — 
The  destruction,  suppression  or  fabrication  of  evidence  gives  rise  to  a  presump- 
tion of  guilt  to  be  dealt  with  by  the  jury.37 

bb.  Failure  to  Explain  Incriminating  Circumstances  or  to  Produce  Witness. — 
It  would  seem  that  where  probable  prcof  is  brought  of  a  state  of  facts  tending 
to  criminate  the  accused,  the  absence  of  evidence  tending  to  a  contrary  conclusion 
may  be  considered,  although  this  attitude  of  the  case  alone  would  not  be  en- 
titled to  much  weight,  because  the  burden  of  p-oof  lies  on  the  prosecution  to 
make  out  the  whole  case  by  sufficient  evidence.^8 

When  proof  of  inculpatory  circumstances  is  produced  tending  to  sup- 
port the  charge,  and  it  is  apparent  that  the  accused  is  so  situated  that  he  can 
offer  evidence  of  all  the  facts  and  circumstances  as  they  existed,  and  show,  if 
such  was  the  truth,  that  the  suspicious  circumstances  can  be  accounted  for  con- 
sistently with  his  innocence,  and  he  fails  to  offer  such  proof,  the  natural  con- 
clusion is  that  the  proof,  if  produced,  instead  of  rebutting,  would  tend  to  sup- 
port the  charge.39    But  the  accused  is  not  under  any  obligation  arising  from  the 


36.  Alberty  v.  United  States,  162  U.  S. 
499.  510,  40  L.   Ed.   1051. 

37.  Destruction,  suppression  and  fabri- 
cation of  evidence. — Wilson  V.  United 
States.  162  U.  S.  613.  621,  40  L.  Ed.  1090; 
Allen  v.  United  States,  164  U.  S.  492,  500, 
41  L.  Ed.  528. 

If  the  jury  are  satisfied  from  the  evi- 
dence that  false  statements  in  the  case 
were  made  by  defendant,  or  on  his  be- 
half, at  his  instigation,  they  have  the  right 
not  only  to  take  such  statements  into  con- 
sideration in  connection  with  all  the  other 
circumstances  of  the  case  in  determining 
whether  or  not  defendant's  conduct  had 
been  satisfactorily  explained  by  him  upon 
the  theory  of  his  innocence,  but  also  to 
regard  false  statements  in  explanation  or 
defense  made  or  procured  to  be  made  as 
in  themselves  tending  to  show  guilt.  Wil- 
son v.  United  States,  162  U.  S.  613,  620, 
40   L.   Ed.   1090. 

A  charge  that  false  testimony,  know- 
ingly and  purposely  invoked  by  defendant, 
might  be  used  against  him,  is  but  another 
method  of  stating  the  principle  that  the 
fabrication  of  testimony  raises  a  pre- 
sumption against  the  party  guilty  of  such 
practice.  False  testimony  purposely  and 
intentionally  invoked  by  a  person  charged 
with  a  crime  is  evidence  against  him  giv- 
ing rise  to  a  presumption  of  guilt.  Allen 
V.  United  States,  164  U.  S.  492,  500,  41  L. 
Ed.    528. 

38.  Failure  to  explain  incriminating 
circumstances  or  to  produce  witness. — 
Williams  v.  United  States,  168  U.  S.  382, 
394,  42  I_.  Ed.  509,  reversing  the  district 
court  for  the  northern  district  of  Cali- 
fornia, which  had  incorporated  the  lan- 
guage of  the  text  into  an  instruction  held 
upon  the  facts  of  the  case  to  be  inappli- 
«  able. 

39.  Craves  v.  United  States,  150  U.  S. 
118,  120,  121,  37  L.  Ed.  1021.  See.  also, 
Williams  v.  United  States,  168  U.  S.  382, 
394,  397",  42   L   Ed.  :>09. 

Failure  of  accused  to  produce  witnesses 
peculiarly    within    his    power. — "The    rule 


even  in  criminal  cases  is  that  if  a  party 
has  it  peculiarly  within  his  power  to  pro- 
duce witnesses  whose  testimony  would 
elucidate  the  transaction,  the  fact  that  he 
does  not  do  it  creates  the  presumption 
that  the  testimony,  if  produced,  would  be 
unfavorable.  *  *  *  But  this  presumption 
does  not  apply  to  every  fact  in  the  case 
which  it  may  be  in  the  power  of  the  de- 
fendant to  prove.  He  is  not  bound  to 
anticipate  every  fact  which  the  govern- 
ment may  wish  to  show  in  the  course  of 
the  trial,  and  produce  evidence  of  that 
fact."  Graves  v.  United  States,  150  U. 
S.   118,   121,   37   L.   Ed.   1021. 

The  failure  of  the  accused  to  produce 
his  wife  in  court  when  if  he  had  brought 
her  into  court,  neither  he  nor  the  govern- 
ment could  have  put  her  on  the  stand,  is 
not  a  circumstance  against  him.  And 
permitting  the  district  attorney  to  make 
a  comment  upon  such  failure  which,  was 
equivalent  to  the  court's  saying  to  the 
jury  that  it  was  a  circumstance  against 
the  accused  that  he  had  failed  to  produce 
his  wife  for  identification,  when,  knowing 
that  she  could  not  be  a  witness,  he  was 
under  no  obligation  to  do  so,  is  error. 
The  jury  would  be  likely  to  draw  the  in- 
ference that  she  was  prevented  from  testi- 
fying for  her  husband  because  her  evi- 
dence might  be  damaging.  It  was  in  fact 
as  if  the  court  had  charged  the  jury  that  it 
was  a  circumstance  against  him  that  he 
had  failed  to  produce  his  wife  in  court. 
Graves  v.  United  States,  150  U.  S.  US.  121, 
37  L.  Ed.  1021.  See  the  title  ARGU- 
MENT OF  COUNSEL,  vol.  2,  p.  4S9. 

Possession  of  policy  slips — Thus  in 
reference  to  the  possession  of  policy  slips, 
the  court  said:  "The  policy  slips  are 
property  of  an  unusual  character  and  not 
likely,  particularly  in  large  quantities,  to 
be  found  in  the  possession  of  innocent 
parties.  Like  other  gambling  parapher- 
nalia, their  possession  indicates  their  use 
or  intended  use,  and  may  well  raise  some 
inference  against  their  possessor  in  the 
absence   of   explanation.     Such   is    the    ef- 
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rules  of  evidence  to  explain  that  which  does  not  appear  to  have  any  necessary  or 
natural  connection  with  the  offense  imputed  to  him.40 

Possession  of  the  Fruits  of  Crime. — Possession  of  the  fruits  of  crime, 
recently  after  its  commission,  justifies  the  inference  that  the  possession  is  guilty 
possession,  and.  though  only  prima  facie  evidence  of  guilt,  may  be  of  controlling 
weight  unless  explained  by  the  circumstances  or  accounted  for  in  some  way  con- 
sistent with  innocence.41 

(11)  Other  Offenses. — See  the  title  Evidence. 

(12)  CJwracter  and  Reputation — (a)  Character  of  Accused. — Introduction 
by  Prosecution. — Unless  the  accused  has  introduced  evidence  of  good  char- 
acter, the  prosecution  cannot  introduce  evidence  of  his  bad  character  and  habits 
as  part  of  its  case.42 

Introduction  by  Defendant. — In  criminal  prosecutions,  the  accused  will  be 
allowed  to  call  witnesses  to  show  that  his  character  was  such  as  would  make  it 
unlikely  that  he  would  be  guilty  of  the  particular  crime  with  which  he  is 
charged.43  In  all  criminal  cases,  whether  the  case  is  doubtful  or  not,  evidence 
of  good  character  is  admissible  on  the  part  of  the  accused.  Proof  of  uniform 
good  character  should  raise  a  doubt  of  guilty  knowledge,  and  the  prisoner  would 
be  entitled  to  the  benefit  of  that  doubt.  It  is  not  proof  of  innocence,  although  it 
may  be  sufficient  to  raise  a  doubt  of  guilt.44 


feet  of  this  statute.  Innocent  persons 
would  have  no  trouble  in  explaining  the 
possession  of  these  tickets,  and  in  any 
event  the  possession  is  only  prima  facie 
evidence,  and  the  party  is  permitted  to 
produce  such  testimony  as  will  show  the 
truth  concerning  the  possession  of  the 
slips."  Adams  v.  Xew  York,  192  U.  S. 
585,  599,   48  L.   Ed.   575. 

40.  Williams  v.  United  States,  168  U.  S. 
382.   397,   42    L.    Ed.    509. 

Possession  of  large  sums  of  money. — 
A  defendant  need  not  explain  the  posses- 
sion of  large  sums  of  money  deposited  by 
him  in  bank,  when  such  circumstance  has 
no  necessary  or  natural  connection  with 
the  offense  imputed  to  him.  Williams  V. 
United  States,  168  U.  S.  384,  393,  397,  42 
L.   Ed.    509. 

41.  Possession  of  the  fruits  of  crime. — 
Wilson  v.  United  States,  162  U.  S.  613, 
619.  40  L.  Ed.  1090.  See  the  titles 
FORGERY  AXD  COUNTERFEITING; 
LARCENY;   ROBBERY. 

The  trial  judge  may  charge  the  jury 
that  they  may  consider  that  there  was  a 
presumption  arising  from  the  fact  of  the 
possession  of  the  property  of  one  re- 
cently murdered,  and  act  upon  it,  unless 
it  were  rebutted  by  the  evidence  or  the 
explanations  of  the  accused.  Wilson  v. 
United  States,  162  U.  S.  613.  620.  40  L. 
Ed.  1090.     See  the  title  HOMICIDE. 

42.  Character — Introduction  by  prose- 
cution.— Thompson  v.  Bnwie,  4  Wall.  463, 
471.  18  L.  Ed.  423;  Williams  v.  United 
States,  168  U.  S.  382.  397,  42  L.  Ed.  509. 

"When  trying  a  prisoner  on  an  indict- 
ment, for  a  particular  crime,  proof  that 
he  has  a  general  disposition  to  commit 
that  crime  is  never  permitted."  Thomp- 
son v.  Bowie.  4  Wall.  463,  471,  18  L.  Ed. 
423. 

43.  Edeineton  v.  United  States,  164  U. 
S.  361,  363,  41   L.  Ed.  467. 


44.  EriTinetnn  v.  United  States,  164  U. 
S.   361,  366,  367,  41   L.   Ed.  467. 

"Whatever  may  have  been  said  in  some 
of  the  earlier  cases,  to  the  effect  that  evi- 
dence of  the  good  character  of  the  de- 
fendant is  not  to  be  considered  unless  the 
other  evidence  leaves  the  mind  in  doubt, 
the  decided  weight  of  authority  now  is 
that  good  character,  when  considered  in 
connection  with  the  other  evidence  in  the 
case,  may  generate  a  reasonable  doubt. 
The  circumstances  may  be  such  that  an 
established  reputation  for  good  char- 
acter, if  it  is  relevant  to  the  issue,  would 
alone  create  a  reasonable  doubt,  although 
without  it  the  other  evidence  would  be 
convincing."  Edsington  v.  United  States, 
164  U.  S.  361,  366,  41  L.  Ed.  467. 

It  is  error  to  charge  that  evidence  of 
good  character  can  only  be  considered  if 
the  rest  of  the  evidence  create  a  doubt  of 
defendant's  guilt.  The  court  in  this  case 
erroneously  stated  that  such  evidence  "is 
of  value  in  conflicting  cases,"  and  that  if 
the  mind  of  the  jury  "hesitates  on  any 
point  as  to  the  guilt  of  the  defendant, 
then  you  have  the  right  and  should  con- 
sider the  testimony  given  as  to  his  good 
character."  Edcnngton  v.  United  States, 
164  U.   S.  361,  366,  41   L.   Ed.   467. 

A  charge  to  the  jury  that  it  was  ad- 
mitted that  the  defendant  was  a  man  of 
good  character,  and  that  the  jury  might 
consider  such  good  character  and  give 
such  weight  to  it  as  they  saw  proper  un- 
der all  the  evidence  in  the  case,  and  that 
the  defendant  was  entitled  to  a  reason- 
able doubt,  is  sufficient,  although  the  court 
unnecessarily  added  that  the  law  presumed 
every  defendant  to  have  a  good  character. 
The  charge  gave  the  jury  the  right  to  give 
weight  enough  to  the  evidence  to  gener- 
ate a  reasonable  doubt  of  the  guilt  of 
the  defendant.  White  v.  United  States, 
164  U   S.   100,   105,   41   L.    Ed.   365. 
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Defendant  Need  Not  Have  Testified. — Such  evidence  may  be  offered 
without  the  defendant's  having  himself  testified.4"' 

deputation  Among  Persons  Employed  in  a  Particular  Building. — Where 
the  accused  has  introduced  evidence  of  his  general  reputation  for  integrity,  evi- 
dence, on  behalf  of  the  prosecution,  that  among  the  limited  number  of  people 
employed  in  a  particular  public  building  his  character  was  bad,  is  inadmissible. 
The  prosecution  should  be  restricted  to  such  proof  touching  the  character  of 
the  accused  as  indicated  his  general  reputation  in  the  community  in  which  he 
resided,  as  distinguished  from  his  reputation  among  a  few  persons  in  a  partic- 
ular building.40 

(b)  Character  of  Third  Persons. — Character  of  Deceased  in  Homicide 
Cases. — See  the  title  Homicide. 

Prosecutor  in  Rape  and  Seduction  Cases. — See  the  titles  Rape;  Seduc- 
tion. 

Character  of  Witness. — See  the  title  Witnesses. 

e.  Proof  of  Elements  of  Offense — (1)  Corpus  Delicti. — The  corpus  delicti 
must  be  established  by  the  prosecution.47 

Circumstantial  Evidence. — The  corpus  delicti  may  be  established  by  cir- 
cumstantial evidence.  This  circumstantial  evidence  should  be  such  as  creates 
cogent,  irresistible   grounds  of  presumption.48 

The  confession  or  mere  statement  of  the  accused  is  not  sufficient  to  es- 
tablish the  corpus  delicti.  The  proposition  called  the  corpus  delicti  must  be 
proven  by  evidence  either  circumstantial  or  positive  outside  of  the  confession, 
declarations,  or  admissions  of  the  defendant,  before  such  confession,  etc.,  can 
be  taken  as  sufficient  to  warrant  a  jury  in  convicting.49 

(2)  Intent. — The  criminal  intent  must  be  proved  as  much  as  the  overt  act.50 
Such  intent  must  be  established  by  satisfactory  evidence,  but  it  may.  however, 
be  manifested  by  so  many  acts  upon  the  part  of  the  accused,  covering  such  a 
long  period  of  time,  as  to  render  it  difficult,  if  not  wholly  impracticable,  to  aver, 
with  any  degree  of  certainty,  all  the  essential  facts  from  which  it  may  be  fairly 
inferred.51 


45.  Defendant  need  not  have  testified. — 

Edgington  v.  United  States,  164  U.  S. 
361,   363,  41   L.   Ed.   467. 

It  is  not  intended  to  give  weight  to 
the  defendant's  personal  testimony  in  the 
case,  but  to  establish  a  general  character 
inconsistent  with  guilt  of  the  crime  with 
which  he  stood  charged;  such  evidence 
is  admissible  whether  or  not  the  defend- 
ant himself  testified.  Edgington  v.  United 
States.  164  U.  S.  361,  41  L.  Ed.  467. 

So  held  as  to  admissibility  of  evidence 
of  a  general  reputation  for  truth'  and 
veracity  on  a  prosecution  for  making  a 
false  deposition.  Edgington  v.  United 
States,  164  U.  S.  361,  41  L.  Ed.  467. 

46.  Reputation  among  persons  em- 
ployed in  a  particular  building. — Williams 
V.  United  States,  168  U.  S.  382,  397,  42  L. 
Ed.    509. 

"A  witness  called  by  the  prosecution 
was  permitted  to  testify  that  the  defend- 
ant's  reputation  'in  the  custom  house'  was 
bad,  although  he  had  distinctly  stated, 
upon  preliminary  examination,  that  he  did 
not  know  the  general  reputation  of  the 
accused  'outside  of  the  custom  house.' 
This  \va«  error."  The  estimate  placed 
upon  his  character  by  the  community 
generally  could  not  be  shown  by  proof 
only  as  to  the  estimate  placed  upon  him 
by  persons  in  the  custom  house.    Williams 


V.  United  States,  168  U.  S.  382,  397,  42  L. 
Ed.    509. 

47.  Corpus  delicti. — United  States  v. 
Wood.   14  Pet.  430,  10  L.   Ed.   527. 

In  cases  of  homicide. — See  the  title 
HOMICIDE. 

Perjury.— See   the   title   PERJURY. 

48.  Circumstantial  evidence. — Isaacs  v. 
United  States,  159  U.  S.  487,  490,  40  L. 
Ed.  229. 

Question  for  jury. — Where  the  corpus 
delicti  canvot  be  established  by  positive 
proof  but  there  is  strong  circumstantial 
evidence  of  it,  it  is  proper  to  submit  the 
question  of  guilt  to  the  jury  with  an  in- 
struction that  the  evidence  must  be  such 
as  to  satisfy  the  jury  beyond  a  reasonable 
doubt.  Perovich  v.  United  States,  205  U. 
S.  86,  51   L.  Ed.  722. 

49.  Confession  or  mere  statement  of 
the  accused. — Isaacs  v.  United  States,  159 
U.    S.   487,   490,   40    L.    Ed.    229. 

50.  Intent. — Davis  v.  United  States, 
160  U.    S.   469,  491.  40  L.   Ed.   499. 

51.  Evans  v.  United  States,  153  U.  S. 
584,    594,   595,   38   L.    Ed.    830. 

"'The  means  of  effecting  the  criminal 
intent,'  says  Mr.  Wharton,  'or  the  circum- 
stances evincive  of  the  design  with  which 
the  act  was  done,  are  considered  to  be 
matters  of  evidence  to  go  to  the  jury  to 
demonstrate  the  intent,  and  not  necessary 
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Testimony  of  Accused. — Where  the  intent  is  a  material  question,  the  ac- 
cused may  testily  in  his  own  behalf  as  to  what  his  intent  was  in  doing  the  act.52 

(3)  Motive. — Proof  of  motive  is  never  indispensable  to  conviction.  The 
prosecution  is  not  bound  to  establish  an  adequate  motive  for  the  alleged  crime. 
The  absence  of  evidence  suggesting  a  motive  for  the  commission  of  the  crime 
charged  is  a  circumstance  in  favor  of  the  accused,  to  be  given  such  weight  as 
the  jury  deems  proper.53 

(4)  Legal  Capacity. — The  burden  of  proving  legal  capacity  is  upon  the  gov- 
ernment.54 


to  be  incorporated  in  an  indictment.'  1 
Whart.,  §  292."  Evans  v.  United  States, 
153  U.  S.  584,  594,  38  L.  Ed.  830;  United 
States  v.  Simmons,  96  U.  S.  360,  364,  24 
L.  Ed.  819;  United  States  v.  Gooding,  12 
Wheat.  460,  6  L.  Ed.  693.  To  the  same 
effect  is  the  opinion  of  Mr.  Justice  Miller 
in  the  case  of  United  States  v.  Ulrici,  111 
U.   S.  38,  28  L.   Ed.  344. 

By  proof  of  other  offenses. — See  the 
titles  EVIDENCE;  FORGERY  AND 
COUNTERFEITING. 

Violations  of  revenue  laws. — See  the 
title    REVENUE   LAWS. 

52.  Testimony  of  accused. — Wallace  v. 
United  States,  162  U.  S.  466,  477,  40  L. 
Ed.    1039. 

53.  Motive. — Pointer  v.  United  States, 
151   U.    S.    396,   414,   38    L.    Ed.   208. 

"The  presence  or  absence  of  a  motive 
for  the  commission  of  the  offense  charged 
is  always  a  legitimate  subject  of  inquiry, 
*  *  *  but  it  is  not  in  any  case  indispen- 
sable to  a  conviction.  It  is  not  an  ele- 
ment of  the  burden  of  proof  the  law  de- 
volves upon  the  prosecution  whether  the 
agency  or  connection  of  the  accused  is 
manifested  by  direct  and  positive  evi- 
dence or  only  by  circumstantial  evidence, 
that  a  motive  or  inducement  to  commit 
the  offence  shall  be  proved.  The  crimi- 
nal act  and  the  connection  of  the  ac- 
cused with  it  being  proved  beyond  a  rea- 
sonable doubt,  the  act  itself  furnishes  the 
evidence  that  to  its  perpetration  there  was 
some  cause  or  influence  moving  the 
mind."  Pointer  v.  United  States,  151  U. 
S.   396,  414,  38   L.    Ed.   208. 

Where  the  question  relates  to  the  ten- 
dency of  certain  testimony  to  throw  light 
upon  or  explain  the  motive  of  a  person 
charged  with  crime,  there  is  a  certain  dis- 
cretion on  the  part  of  the  trial  judge  to  ad- 
mit the  testimony.  Thus  it  is  said:  "Con- 
siderable latitude  is  allowed  on  the  ques- 
tion of  motive.  Just  in  proportion  to  the 
depravity  of  the  mind  would  a  motive  be 
trifling  and  insignificant  which  might 
prompt  the  commission  of  a  great  crime. 
We  can  never  say  the  motive  was  adequate 
to  the  offense:  for  human  minds  would  dif- 
fer in  their  ideas  of  adequacy,  according  to 
their  own  estimate  of  the  enormity  of 
crime,  and  a  virtuous  mind  would  find  no 
motive  sufficient  to  justify  the  felonious 
taking  of  human  life."  Moore  v.  United 
States.  150  U.  S.  57,  61.  37  L,  Ed.  996. 

"It  is  frequently  difficult  to  unveil  the 
heart  and  find  the  motive  which  animated 


the  guilty  act.  Where  the  guilt  is  doubt- 
ful, the  inquiry  is  important,  and  the  re- 
sult may  be  decisive.  Where  the  guilt  is 
otherwise  clear,  the  inquiry  is  of  no  mo- 
ment. Whatever  the  result,  it  cannot  af- 
fect the  grasp  which  the  previous  convic- 
tion holds  upon  the  mind."  Stearns  v. 
United  States,  6  Wall.  589,  593,  18  L.  Ed. 
843. 

54.  Legal  capacity. — Allen  v.  United 
States,  150  U.  S.  551,  559.  560,  37  L.  Ed. 
1179. 

The  burden  of  proving  that  the  accused 
belongs  to  a  class  capable  of  committing 
crime  rests  upon  those  who  affirm  that  he 
has  committed  the  crime  for  which  he  is 
indicted.  That  burden  is  not  fully  dis- 
charged, nor  is  there  any  legal  right  to 
punish  the  accused,  until  guilt  is  made  to 
appear  from  all  the  evidence  in  the  case. 
Davis  v.  United  States,  160  U.  S.  469,  485, 
40  L.   Ed.   499. 

The  accused  is  entitled  to  an  acquittal  of 
the  specific  crime  charged  if  upon  the  evi- 
dence there  is  reasonable  doubt  whether  he 
was  capable  in  law  of  committing  crime. 
Davis  v.  United  States,  160  U.  S.  469,  484. 
40  L.  Ed.  499. 

Although  the  presumption  from  the  de- 
fendant's age  may  have  been  such  as  to 
sustain  that  burden,  yet,  whereas  the  court 
charges  in  relation  to  th  age  of  account- 
ability, the  consequences  of  want  of  ac- 
curacy ought  not  to  be  assumed  to  have 
been  harmless.  Allen  v.  United  States.  150 
U.  S.  551,  560,  37  L.  Ed.  1179.  See  ante, 
"Infants."  V,  B,  3,  d.  See  the  titles  IN- 
FANTS;   RAPE. 

The  guilt  of  the  accused  "cannot  in  the 
very  nature  of  things  be  regarded  as 
proved,  if  the  jury  entertain  a  reasonable 
doubt  from  all  the  evidence  whether  he 
was  legally  capable  of  committing  crime. 
This  view  is  not  at  all  inconsistent  with 
the  presumption  which  the  law,  justified 
by  the  general  experience  of  mankind  as 
well  as  by  considerations  of  public  safety, 
indulges  in  favor  of  sanitv."  Davis  v. 
United  States,  160  U.  S.  469,  485,  186,  40 
L.  Ed.  499.  See  the  titles  INSANITY: 
REASON' ABLE    DOUBT. 

"Where  the  question  is  whether  the 
homicide  was  or  was  not  done  with  mal- 
ice, wrongfully,  intentionally,  and  without 
just  cause  or  excuse,  it  would  seem  proper 
that  the  attention  of  the  jury  should  be 
called  to  the  youthfulness  of  the  offender, 
if  the  circumstances  rendered  that  fact 
significant;  and  since  in  this  case  the  pre- 
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Presumption  in  Favor  of  Sanity. — See  the  title  Insanity. 

I  5  |    Time. — It  is  a  familiar  rule  of  criminal  law,  that  time  need  not  be  proved 

as  alleged.55 

f.  Testimony  of  Accused — (1)  Right  to  Testify. — Under  modern  statutes 
the  defendantin  a  criminal  case  may  testify  in  his  own  behalf.56 

(2)  Credibility  and  Weight,  Impeachment  and  Cross-E.ramination. — The  stat- 
ute makes  the  defendant  a  competent  witness.  It  affirms  nothing  as  to  his  cred- 
ibility.57 The  testimony  of  the  defendant  in  a  criminal  case  is  to  be  considered 
and  weighed  by  the  jury,  taking  all  the  evidence  into  consideration,  and  giv- 
ing such  weight  to  the  testimony  as  in  their  judgment  it  ought  to  have.58 

There  is  no  presumption  of  law  in  favor  of  or  against  the  truthfulness 
of  a  defendant  in  a  criminal  case  who  testifies  in  his  own  behalf.59 

Impeachment  and  Cross-Examination. — If  the  defendant  avail  himself 
of  the  privilege  of  testifying  in  his  own  behalf,  his  credibility  may  be  impeached, 
his  testimony  may  be  assailed,  and  is  to  be  weighed  as  that  of  any  other  wit- 
ness. It  may  be  assailed  by  contradictory  testimony.  His  credibility  may  be 
impeached,  and  by  the  same  methods  as  are  pursued  in  the  case  of  any  other 
witness.60  Assuming  the  position  of  a  witness,  he  is  entitled  to  all  its  rights  and 
protections,  and  is  subject  to  all  its  criticisms  and  burdens.    The  privileges  and 


sumption  of  the  lack  of  accountability 
had  obtained  until  within  two  months  of 
the  homicide,  if  the  defendant's  own  state- 
ment as  to  his  age  is  to  be  accepted,  an 
instruction  which  treated  him  as  having 
been  under  the  weight  of  full  accountabil- 
ity three  years  longer  than  was  the  fact, 
may  have  tended  to  weaken  the  effect 
upon  the  minds  of  the  jurors  which  his 
youth  might  have  otherwise  had,  and  to 
which  the  humanity  of  the  law  regards 
him  as  entitled."  Allen  v.  United  States, 
150  U.   S.  551.   550.   37  L.    Ed.   1179. 

55.  Time.— O'Xiel  v.  Vermont,  144  U. 
S.  323,  327,  36  L.  Ed.  450.  See  the  title 
TIME. 

56.  Right  to  testify. — Tucker  v.  United 
States,  151  U.  S.  164,  168,  38  L.  Ed.  112; 
Kitzpatrick  v.  United  States,  178  U.  S. 
304,  44  L.  Ed.  1078;  Sawyer  v.  United 
States.  202  U.  S.  150,  165,  50  L.  Ed.  972; 
Brown  V.  Walker,  161  U.  S.  591,  597,  40  L. 
Ed.  819;  Spies  v.  Illinois,  123  U.  S.  131, 
180,  31  L.  Ed.  80;  Beavers  v.  Haubert,  198 
U.   S.   77,   90.   49   L.    Ed.  950. 

The  act  of  March  16,  1878,  ch.  37  (20 
Stat.  30),  enacts  that  a  defendant  in  any 
criminal  case  may  be  a  witness  at  his  own 
request,  but  not  otherwise.  Boyd  v.  United 
States,  116  U.  S.  616,  29  L.  Ed.  746;  Wil- 
son v.  United  States,  149  U.  S.  60,  37  L. 
Ed.  650;  Lees  v.  United  States,  150  U.  S. 
476,  37  L.  Ed.  1150;  Tucker  v.  United 
States,  151  U.  S.  164,  168,  38  L.  Ed.  112; 
Reagan  v.  United  States,  157  U.  S.  301, 
304.  39  L.  Ed.  709;  Hicks  v.  United  States, 
150  U.  S.  442,  452,  37  L.  Ed.  1137;  Alli- 
son v.  United  States,  160  U.  S.  203,  207, 
40   L.    Ed. 

Part'es  jointly  indicted,  accomplices  and 
accessories  as  witnesses. — See  the  title 
ACCOMPLICES  AND  ACCESSORIES, 
vol.   l.  p.   66 

A  defendant's  affidavit  in  mitigation  of 
sentence  '>r  of  the  fine  cannot  be  received. 
although  it  has  been  usual  to  hear  him 
without  oath.    Sp  held  as  to  defendant  in- 


dicted   for    libel.     Republica    v.    Ashew,    2 
Dall.   1S9,  1  L.  Ed.  343. 

57.  Credibility  and  weight. — Hicks  v. 
United  States,  150  U.  S.  442,  459,  37  L. 
Ed.  1137,  opinion  of  Brewer.  J.,  dissenting. 

58.  Wilson  v.  United  States.  162  U.  S. 
613,  621,  40  L.  Ed.  1090;  Hjcks  v.  United 
States,  150  U.  S.  442,  452,  37  L.  Ed.  1137; 
Allison  v.  United  States,  160  U.  S.  203,  40 
L.  Ed.  395. 

The  statement  of  the  accused,  although 
not  corroborated  by  facts  otherwise 
proved,  is  still  to  be  considered  in  and  of 
itself,  and  in  the  light  of  "its  own  in- 
herent proving  power."  Johnson  v.  United 
States.  157  U.  S.  320,  326,  39  L.  Ed.  717. 

59.  Presumption  as  to  truthfulness. — 
Allison.?'.  United  States,  160  U.  S.  203,  210, 
40  L.  Ed.  395. 

"As  a  witness,  a  defendant  is  no  more 
to  be  visited  with  condemnation  than  he 
is  to  be  clothed  with  sanctity,  simply  be- 
cause he  is  under  accusation."  Allison  v. 
United  States,  160  U.  S.  203,  210,  40  L. 
Ed.   395. 

60.  Impeachment. — Reagan  v.  United 
States.    157    U.    S.   301.   305,   39   L.    Ed.   709. 

Affidavit  of  accused  not  a  pleading  nor 
discovery  of  evidence. — In  the  trial  of  a 
criminal  case  it  is  competent  to  introduce 
in  evidence  an  affidavit  by  the  defendant, 
which  is  neither  a  "pleading"  nor  a  "dis- 
covery of  evidence  obtained"  from  him 
within  the  meaning  of  Revised  Statutes, 
§  860.  for  the  puroose  of  contradicting  his 
testimony  upon  the  stand  in  his  own  be- 
half. Tucker  v.  United  States,  151  U.  S. 
164.  169,  ::8  L.  Ed.  112. 

"The  statements  therein,  as  in  any  other 
paper  voluntarily  signed  by  him,  whether 
upon  oath  or  not,  were  competent  evi- 
dence to  contradict  his  testimony  upon  the 
stand."  Tucker  v.  United  States,  151  U. 
S.  164,  169.  38  L.  Ed.  112. 

An  application  for  witnesses,  or  "af- 
fidavit" as  it  is  called  in  §  878,  Rev.  Stat., 
by    one    accused    of    crime,    containing    a 
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limitations  to  which  reference  is  made  are  those  which  inhere  in  the  witness  as 
a  witness,  and  which  affect  the  testimony  voluntarily  given.  As  to  that,  he  may 
be  fully  cross-examined.'31  The  jury  properly  consider  his  manner  of  testifying, 
the  inherent  probabilities  of  his  story,  the  amount  and  character  of  the  contradic- 
tory testimony,  the  nature  and  extent  of  his  interest  in  the  result  of  the  triai, 
and  the  impeaching  evidence  in  determining  how  much  of  credence  he  is  en- 
titled to.62 

Charge  of  Court. — The  trial  judge  should  not  charge  the  jury  to  treat  the 
testimony  of  defendant  in  a  manner  different  from  that  in  which  they  treat 
the  testimony  of  other  witnesses,  but  leave  it  to  them  to  give  to  his  evidence, 
under  all  the  circumstances  affecting  its  credibility  and  weight,  such  considera- 
tion as  they  think  it  entitled  to  receive.63  It  is  within  the  province  of  the  court 
to  call  the  attention  of  the  jury  to  any  matters  which  legitimately  affect  his  tes- 
timony and  his  credibility.  This  does  not  imply  that  the  court  may  arbitrarily 
single  out  his  testimony  and  denounce  it  as  false  ;G4  but  is  at  liberty  to  refer  to 


statement  of  the  facts  expected  to  be 
proven  by  the  witness  and  an  oath  that  he 
is  unable  himself  to  pay  the  witnesses,  is 
neither  a  pleading  of  the  defendant  nor 
evidence  obtained  by  any  judicial  process, 
within  the  meaning  of  said  §  878,  and  may 
be  used  to  contradict  the  testimony  of  the 
accused  in  his  own  behalf.  Tucker  v. 
United  States.  151  U.  S.  3  64,  169,  38  L. 
Ed.  112. 

61.  Cross-examination.  —  Reagan  v. 
United  States,  157  U.  S.  301.  302.  303.  39 
L.  Ed.  709.  See  the  title  CONSTITU- 
TIONAL LAW.  vol.  4,  p.  1. 

62.  Reagan  v.  United  States,  157  U.  S. 
301,  303.   39   L.   Ed.   709. 

63.  Charge  of  court. — Wilson  v.  United 
States,  162  U.  S.  613,  621,  40  L.  Ed.  1090; 
Allison  v.  United  States,  160  U.  S.  203, 
207,    40    L.    Ed.    395. 

It  is  for  the  jury  to  test  the  credibility 
of  the  defendant  as  a  witness,  as  in  the 
instance  of  other  witnesses,  uninfluenced 
by  instructions  which  might  operate  to 
strip  him  of  the  competency  accorded  by 
the  law.  Allison  v.  United  States,  160  U. 
S.  203,   207,   40   L.   Ed.  395. 

64.  Reagan  v.  United  States,  157  U.  S. 
301,   305,   39   L.   Ed.    709. 

"The  court  is  not  at  liberty  to  charge 
the  jury  directly  or  indirectly  that  the  de- 
fendant is  to  be  disbelieved  because  he  is 
a  defendant,  for  that  would  practically 
take  away  the  benefit  which  the  law  grants 
when  it  gives  him  the  privilege  of  being  a 
witness.  On  the  other  hand,  the  court 
may,  and  sometimes  ought,  to  remind  the 
jury  that  interest  creates  a  motive  for 
false  testimony;  that  the  greater  the 
interest  the  stronger  is  the  tempta- 
tion, and  that  the  interest  of  the  de- 
fendant in  the  result  of  the  trial  is  of  a 
character  possessed  by  no  other  witness, 
and  is  "therefore  a  matter  which  may  se- 
riously affect  the  credence  that  shall  be 
Riven  to  his  testimony.  The  court  should 
be  impartial  between  the  government  and 
the  defendant.  On  behalf  of  the  defend- 
ant it  is  its  duty  to  caution  the 
jury  not  to  convict  upon  uncor- 
roborated testimony  of  an  accomplice.  In- 
5  U  S  Enc-9 


deed,  according  to  some  authorities,  it 
should  peremptorily  instruct  that  no  ver- 
dict of  guilty  can  be  founded  in  such  un- 
corroborated testimony,  and  this  because 
the  inducements  to  falsehood  on  the  part 
of  an  accomplice  are  so  great.  And  if  any 
other  witness  for  the  government  is  dis- 
closed to  have  great  feeling  or  large  inter- 
est against  the  defendant,  the  court  may, 
in  the  interests  of  justice,  call  the  atten- 
tion of  the  jury  to  the  extent  of  that  feel- 
ing or  interest  as  affecting  his  credibility. 
In  the  same  manner  in  behalf  of  the  gov- 
ernment, the  court  may  charge  the  jury 
that  the  peculiar  and  deep  interest  which 
the  defendant  has  in  the  result  of  the 
trial  is  a  matter  affecting  his  credibility, 
and  to  be  carefully  considered  by  them." 
Reagan  v.  United  States,  157  U.  S.  301, 
310,  311,  39   L.  Ed.  709. 

"It  is  not  unusual  to  warn  juries  that 
they  should  be  careful  in  giving  effect  to 
the  testimony  of  accomplices,  and,  per- 
haps, a  judge  cannot  be  considered  as  go- 
ing out  of  his  province  in  giving  similar 
caution  as  to  the  testimony  of  the  accused 
person.  Still,  it  must  be  remembered,  that 
men  may  testify  truthfully,  although  their 
lives  hang  in  the  balance,  and  that  the  law, 
in  its  wisdom,  has  provided  that  the  ac- 
cused shall  have  the  right  to  testify  in  his 
own  behalf.  Such  a  privilege  would  be  a 
vain  one  if  the  judge,  to  whose  lightest 
word  the  jury  properly  enough  give  a 
great  weight,  should  intimate  that  the 
dreadful  condition  in  which  the  accused 
finds  himself  should  deprive  his  testimony 
of  probability.  The  wise  and  humane  pro- 
vision of  the  law  is.  that  "the  person 
cMrged  shall  at  his  own  request,  and  not 
otherwise,  be  a  competent  witness.'  The 
policy  of  this  enactment  should  not  be  de- 
feated by  hostile  comments  of  the  trial 
judge,  whose  duty  it  is  to  give  reasonable 
effect  and  force  to  the  law."  Hicks  v. 
United  States,  150  U.  S.  442,  452,  37  L.  Ed. 
1137;  Reagan  v.  United  States,  157  U.  S. 
301,  310.  39  L.  Ed.  709;  Allison  v.  United 
States,  160  U.  S.  203,  207,  40  L.   Ed.  395. 

"The  fact  that  he  is  a  defendant  does 
not  condemn   him  as   unworthy   of   belief, 
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any    matters,    interest,    impeachment,    contradiction,    feeling,    or    otherwise,    that 


but  at  the  same  time  it  creates  an  interest 
greater  than  that  of  any  other  witness  and 
to  that  extent  affects  the  question  of  cred- 
ibility. It  is,  therefore,  a  matter  properly 
to  be  suggested  by  the  court  to  the  jury. 
But  the  limits  of  suggestion  are  the  same 
in  respect  to  him  as  to  others.  It  is  a  fa- 
miliar rule  that  the  relations  of  a  witness 
to  the  matter  to  be  decided  are  legitimate 
subjects  of  consideration  in  respect  to  the 
weight  to  be  given  to  his  testimony.  The 
old  law  was  that  interest  debarred  one 
from  testifying,  for  fear  that  such  interest 
might  tend  to  a  perversion  of  the  truth.  A 
more  enlightened  spirit  has  thrown  down 
this  barrier,  and  now  mere  interest  does 
not  exclude  one  from  the  witness  stand, 
but  the  interest  is  to  be  considered  as  af- 
fecting his  credibility.  This  rule  is 
equally  potent  in  criminal  as  in  civil  cases, 
and  in  neither  is  it  error  for  the  trial 
cturt  to  direct  the  attention  of  the  jury  to 
the  interest  which  any  witness  may  have 
in  the  result  of  the  trial  as  a  circumstance 
to  be  considered  in  weighing  his  testi- 
mony and  determining  the  credence  that 
shall  be  given  to  his  story."  Reagan  v. 
United  States,  157  U.  S.  301,  305,  306,  39 
L.    Ed.   709. 

Instructions  held  to  be  unobjectionable. 
— As  to  the  credibility  of  the  accused,  the 
trial  court  gave  this  instruction:  "You 
should  especially  look  to  the  interest  which 
the  respective  witnesses  have  in  the  suit 
or  in  its  result.  Where  the  witness  has  a 
direct  personal  interest  in  the  result  of  the 
suit  the  temptation  is  strong  to  color,  per- 
vert, or  withhold  the  facts.  The  law  per- 
mits the  defendant,  at  his  own  request,  to 
testify  in  his  own  behalf.  The  defendant 
here  has  availed  himself  of  this  privilege. 
His  testimony  is  before  you  and  you  must 
determine  how  far  it  is  credible.  The  deep 
personal  interest  which  he  may  have  in 
the  result  of  the  suit  should  be  considered 
by  the  jury  in  weighing  his  evidence  and 
in  determining  how  far  or  to  what  ex- 
tent, if  at  all,  it  is  worthy  of  credit."  It 
was  held  that  this  instruction  is  unobjec- 
tionable. There  is  nothing  in  the  instruc- 
tion of  which  complaint  can  reasonably  be 
made.  "In  the  first  part  it  lays  down  a 
general  rule,  applicable  to  all  circum- 
str.nces,  and  then  in  the  latter  part  simply 
calls  attention  to  the  fact  that  the 
defendant  has  a  deep  personal  interest  in 
the  result  of  the  suit,  and  that  should  be 
considered  by  the  jury.  There  is  no  dec- 
laration nor  intimation  that  the  defend- 
ant has  been  untruthful  in  his  testimony. 
There  is  only  a  reference  to  the  jury  of 
the  matter  of  credibility  coupled  with  the 
declaration  that  interest  in  the  result  is  a 
circumstance  to  be  weighed  in  its  de- 
termination. This  clearly  is  unobjection- 
able." Rcatran  v.  United  States,  157  U.  S. 
301.   30  1.   39    L.    Ed.   709. 

nplaint    was   made   of   the   instruction 
as   to   the    weight    to   be   given    to   the   de- 


fendant's personal  testimony.  That  in- 
struction was  in  the  following  terms: 
"The  defendant  goes  upon  the  stand  be- 
fore you  and  he  makes  his  statement;  tells 
his  story.  Above  all  things  in  a  case  of 
this  kind  you  are  to  see  whether  that 
statement  is  corroborated  substantially  and 
reliably  by  the  proven  facts;  if  so,  it  is 
strengthened  to  the  extent  of  its  corrobo- 
ration. If  it  is  not  strengthened  in  that 
way  you  are  to  weigh  it  by  its  own  in- 
herent truthfulness,  its  own  inherent  prov- 
ing power  that  may  belong  to  it."  This 
instruction  must  be  taken  in  connection 
with  about  a  page  of  the  charge  which  im- 
mediately preceded  it,  in  which  the  court 
laid  down  certain  general  rules  for  weigh- 
ing the  evidence  of  any  witness,  naming 
among  them  his  bearing  and  conduct  in 
the  presence  of  the  jury,  his  manner  in 
giving  his  testimony,  the  character  of  the 
story  told  by  him.  its  harmony  or  con- 
tradiction with  other  testimony,  the  op- 
portunities the  witness  had  for  knowing 
the  facts  of  which  he  testifies,  and  the  mo- 
tive, by  reason  of  interest  or  feeling,  which 
may  influence  him,  saying  in  conclusion 
that  "if  the  interest  is  a  very  great  one,  if 
it  is  a  very  large  one,  it  is  more  apt  that 
he  would  be  swayed — it  might  be  uncon- 
sciously— away  from  the  truth  than  if 
such  interest  did  not  confront  him.  You 
are  simply  to  weigh  that  evidence  in  con- 
nection with  the  statements  of  the  other 
witnesses  in  the  case,  whether  it  is  the  de- 
fendant or  anybody  else."  After  these  gen- 
eral observations  follows  the  particular 
language  which  is  objected  to.  It  was 
held  that  the  use  of  the  language  objected 
to  was  not  error.  The  court  said:  "In 
view  of  that  which  preceded,  it  cannot  be 
said  that,  by  it,  the  defendant  was  de- 
prived of  any  advantage  to  which  he  was 
justly  entitled  in  having  his  personal  state- 
ment considered  by  the  jury.  If  such 
statement  was  corroborated  by  facts 
otherwise  proved  it  was  thereby  strength- 
ened: if  it  was  not  so  corroborated  it  was 
still  to  be  considered  in  and  of  itself,  and 
in  the  light  of  'its  own  inherent  proving 
power.'  Reagan  v.  United  States,  157  U. 
S.  301,  39  L.  Ed.  709."  Johnson  v.  United 
States,  157  U.  S.  320,  325,  326.  39  L.  Ed. 
717. 

Instructions  held  to  be  error. — A  charge 
to  the  jury  in  a  criminal  case  to  the  effect 
that,  if  the  testimony  of  the  accused  on 
material  points  differed  from  the  testi- 
mony of  other  witnesses  who  were  "telling 
the  truth,"  such  facts  would  weigh  against 
the  defendant's  testimony,  is  error  be- 
cause of  the  assumption  in  it  that  the  other 
witnesses  were  "telling  the  truth."  Hicks 
7'.  United  States.  150  (T.  S.  142,  451.  37  L. 
Ed.  1137;  Reagan  ?■.  United  States,  157  U. 
S.  301,  303,  39  L.   Ed.   709 

"In  Hicks  v.  United  States.  150  I'.  S. 
442.  4.V.'.  37  L.  Ed.  709.  an  instruction, 
*     *     *     which    seemed    to    press    heavily 
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bear  upon  the  question  of  the  credibility  of  the  defendant  as  a  witness.65 

(3)  Presumption  from  Failure  to  Testify. — Under  the  act  of  March  16,  1878, 
ch.  37,  20  Stat.  30,  it  is  a  matter  of  choice  whether  a  defendant  in  a  criminal  case 
becomes  a  witness  or  not,  and  his  failure  to  accept  the  privilege  "shall  not  create 
any  presumption  against  him."06 

(4)  Comments  upon  Failure  to  Testify. — All  comment  in  the  presence  of  the 
jury  upon  the  omission  of  the  defendant  in  a  criminal  case  to  testify  are  for- 
bidden by  the  statute  making  him  a  competent  witness.67 


upon  the  credence  to  be  given  to  the  tes- 
timony of  the  defendant,  was  referred  to 
in  these  words:  'If  this  were  the  only  ob- 
jectionable language  contained  in  the 
charge,  we  might  hesitate  in  saying  that 
it  amounted  to  reversible  error.' '  Rea- 
gan v.  United  States,  157  U.  S.  301,  309, 
310,   39   L.    Ed.    709. 

A  charge  in  a  criminal  case  contrasted 
the  testimony  of  the  accused  with  certain 
facts  in  evidence  by  using  the  following 
language:  "He  stands  before  you  as  an 
interested  witness,  while  these  circum- 
stances are  of  a  character  that  they  can- 
not be  bribed,  that  cannot  be  dragged 
into  perjury,  they  cannot  be  se- 
duced by  bribery  into  perjury,  but 
they  stand  as  blood}',  naked  facts  before 
you,  speaking  for  *  *  *  justice,  in 
opposition  to  and  confronting  this  de- 
fendant, who  stands  before  you  as  an  in- 
terested party;  the  party  who  has  in  this 
case  the  largest  interest  a  man  can  have 
in  any  case  upon  earth.  While  you  are 
not  to  disbelieve  his  evidence  because  of 
that  alone,  *  *  *  you  are  to  weigh 
these  facts  and  see  whether  they  harmo- 
nize with  his  statement  when  viewed  by 
the  light  of  your  intelligence,  and  when 
this  case  is  illuminated  by  such  facts, 
whether  it  is  in  harmony  with  the  state- 
ments of  this  interested  witness  or  in  con- 
tradiction of  them."  It  was  held  that  this 
charge  was  erroneous.  "This  contrast 
thus  made  could  have  conveyed  but  one 
meaning  to  the  jury,  that  is,  a  warning 
that  the  testimony  of  the  accused  was  to 
be  considered  by  them  as  of  little  or  no 
weight  because  he  could  be  bribed,  he 
could  be  dragged  or  seduced  into  per- 
jury. Such  denunciation  of  the  testimony 
of  an  accused  is  without  legal  warrant. 
Allison  v.  United  States,  160  U.  S.  203,  40 
L.  Ed.  395."  Hickory  v.  United  States, 
160  U.   S.   408,  424,  425.   40   L.    Ed.   474. 

65.  Hicks  v.  United  States,  150  U.  S. 
442,  459,  37  L.  Ed.  1137,  opinion  of  Brewer, 
J.,  dissenting. 

66.  Presumption  from  failure  to  testify. 
— Reagan  v.  United   States.  157  U.   S.  301, 

304,  305,  39  L.  Ed.  709:  Wilson  v.  United 
States,  149  U.  S.  60,  37  L.  Ed.  650;  Boyd 
7'.  United  States,  116  U.  S.  616.  29  L.  Ed. 
746;  Lees  v.  United  States,  150  U.  S.  476, 
37  L.  Ed.  1150;  Tucker  v.  United  States, 
151   IT.  S.  164,  170,  38  L.  Ed.   1  \:i. 

67.  Comments  upon  failure  to  testify. — 
R.-agan    V.    United 'States.    15~    U.    S.    301, 

305,  39  L.  Ed.  709;  Wilson  v.  United 
States,  149  U.  S.  60,  37  L.  Ed.  650.    See  the 


title   ARGUMENT   OF   COUNSEL,   vol. 
2,  p.  490. 

Ground  for  new  trial. — This  statute  can- 
not be  completely  enforced,  unless  it  be 
adopted  as  a  rule  of  practice  that  im- 
proper and  forbidden  reference  to  the 
failure  of  the  accused  to  testify  by  coun- 
sel for  the  prosecution,  shall  be  regarded 
good  ground  for  a  new  trial  in  all  cases 
where  the  proofs  of  guilt  are  not  so  clear 
and  conclusive  that  the  court  can  say  af- 
firmatively the  accused  could  not  have 
been  harmed  from  that  cause.  Wilson  v. 
United  States,  149  U.  S.  60.  37  L.  Ed.  650. 

The  district  attorney,  referring  to  the 
fact  that  the  defendant  did  not  ask  to  be 
a  witness,  said  to  the  jury.  "I  want  to  say 
to  you,  that  if  I  am  ever  charged  with 
crime.  I  will  not  stop  by  putting  witnesses 
on  the  stand  to  testify  to  my  good  char- 
acter, but  I  will  go  upon  the'  stand  and 
hold  up  my  hand  before  high  Heaven  and 
testify  to  my  innocence  of  the  crime." 
When  counsel  for  defendant  called  the  at- 
tention of  the  court  to  this  language  of 
the  district  attorney  it  was  not  met  by  any 
direct  prohibition  or  emphatic  condemna- 
tion of  the  court,  which  only  said:  "I  sup- 
pose the  counsel  should  not  commit  upon 
the  defendant  not  taking  the  stand."  To 
which  mild  observation  of  the  court  the 
district  attorney  replied:  "I  did  not  mean 
to  refer  to  it  in  that  light,  and  I  do  not 
intend  to  refer  in  a  single  word  to  the  fact 
that  he  would  not  testify  in  his  own  be- 
half." It  was  held  that  the  accused  must 
be  awarded  a  new  trial.  The  court  should 
have  said  that  the  counsel  is  forbidden  by 
the  statute  to  make  any  comment  which 
would  create  or  tend  to  create  a  presump- 
tion agrn'nst  the  defendant  from  his  failure 
to  testify.  Instead  of  stating,  after  men- 
tioning that  the  United  States  court  is 
not  governed  by  the  state's  statutes,  "I  do 
not  know  that  it  ought  to  be  the  subject 
of  comment  by  counsel,"  the  court  should 
have  said  that  any  such  comment  would 
tend  necessarily  to  defeat  the  very  prohi- 
bition of  the  statute.  The  reply  of  the  dis- 
trict attorney  to  the  mild  observation  of 
the  court  only  intens;red  the  fact  to  which 
he  had  already  called  the  attention  of  the 
jury,  and  was  equivalent  to  saving,  "You 
gentlemen  of  the  jury  know  full  well  that 
an  innocent  man  world  have  gone  on  the 
stand  and  have  testified  to  his  innocence. 
but  I  do  not  mean  to  refer  to  the  fact  that 
he  did  not.  for  it  is  a  circumstance  which 
you  will  take  into  consideration  without 
it."    By  this  action  of  the    ottrl    in  refusing 
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g.    Judicial  Notice— See  the  title  Judicial,  Notice. 
h.    Variance. — See  the  title  Variance. 

9.  Misconduct  during  Trial — a.  Counsel — Argument  of  Counsel. — See 
the  title  Argument  of  Counsel,  vol.  2,  p.  489. 

Comments  on  Failure  of  Accused  to  Testify. — See  ante,  "Comments  upon 
Failure  to  Testify,"  VIII,  P,  8,  f,  (4).  See  the  title  Argument  of  Counsel, 
vol.  2,  p.  490. 

b.  Judge. — See  the  title  Instructions;  New  Trials. 

c.  Jury. — See  the  titles  Jury;    New  Trials. 

10.  Minutes  of  Court  and  Record. — See  the  titles  Minutes  of  Court; 
Records.    See.  also,  the  title  Appeal  and  Error,  vol.  2,  p.  194. 

Q.  New  Trial  and  Mistrial. — Mistrial. — See  the  titles  Autrefois,  Ac- 
quit and  Convict,  vol.  2,  p.  751;  Jury;  New  Trials. 

New  Trial. — See  the  title  New  Trials. 

R.  Sentence  and  Punishment. — In  General. — See  the  title  Sentence 
and  Punishment. 

S.  Appeal  and  Error  and  Certiorari. — See  the  titles  Appeal  and  Error, 
vol.  1,  p.  333;  Certiorari,  vol.  3,  p.  651. 

CRIMINATION  OF  SELF.— See  the  titles  Constitutional  Law,  vol.  4,  p. 
504,  et  seq. ;    Witnesses. 

CROP  ENDS.— See  note  1. 

CROPS. — As  to  question  of  mortgaging  crops  not  yet  in  existence,  see  the 
title  Chattel  Mortgages,  vol.  3,  pp.  709,  710.  As  to  question  of  landlord's 
hen  upon  crops,  see  the  title  Landlord  and  Tenant.  As  to  inclusion  of  crops 
in  mortgage,  see  the  title  Mortgages  and  Deeds  of  Trust.  As  to  sale  of,  see 
the  title  Sales. 

CROSS  APPEALS. — See  the  titles  Admiralty,  vol.  1,  p.  1S5;  Appeal  and 
Error,  vol.  1,  p.  405,  vol.  2,  pp.  132,  136. 


to  condemn  the  language  of  the  district 
attorney,  and  to  express  to  the  jury  the 
emphatic  terms  that  they  should  not  at- 
tach to  the  failure  any  importance  what- 
ever as  a  presumption  against  the  defend- 
ant, the  impression  was  left  on  the  minds 
of  the  jury  that  if  he  were  an  innocent 
man  he  would  have  gone  on  the  stand  as 
the  district  attorney  stated  he  himself 
would  have  done.  "The  refusal  of  the 
court  to  condemn  the  reference  of  the  dis- 
trict attorney  and  to  prohibit  any  subse- 


quent reference  to  the  failure  of  the  de- 
fendant to  appear  as  a  witness  tendered  to 
his  prejudice  before  the  jury,  and  this  ef- 
fect should  be  corrected  by  setting  the 
verdict  aside  and  awarding  a  new  trial." 
Wilson  v.  United  States,  149  U.  S.  60,  37 
L.    Ed.  650. 

1.  Crop  ends  of  Bessemer  steel  rails. 
—See  Robertson  v.  Perkins,  129  U.  S.  233, 
32  L.  Ed.  686.  And  see,  generally,  the 
title  REVENUE  LAWS. 


CROSS  BILLS. 

by  claude;  r.  yardlEy. 

I.  Definition,   134. 

II.  Nature,  134. 

III.  Answer  as  Cross  Bill,   134. 

IV.  Propriety  and  Necessity,   134. 

A.  To  Obtain  Affirmative  Relief,   134. 

1.  General  Rules,  134. 

a.  Against  Plaintiff,   134. 

b.  Between   Codefendants,    135. 

c.  Specific  Applications  of   Rules,   135. 

2.  Exceptions  to  the  General  Rules,  137. 

B.  To  Obtain  Discovery,   138. 

C.  Confined  to  Subject  Matter  of  Original  Bill,   138. 

D.  Waiver  of  Cross  Bill,   138. 

V.   Filing  of  Cross  Bill,  138. 

A.  Leave  to  File,  138. 

B.  Time  of   Filing,   139. 

VI.    Sufficiency  of  Cross  Bill,    139. 

A.  In  General,  139. 

B.  Relevancy  to  Original  Bill,  139. 

C.  Enforcement  of  Legal  Rights  by  Cross  Bill,  141. 

D.  Equitable    Defenses    in    Legal    Action — California    System  of    Plead- 

ing, 142. 

VII.   Parties,   142. 

A.  Plaintiff,  142. 
D.  Defendants,  142. 

1.  Necessity   for   Parties  Defendant,    142. 

2.  Plaintiffs  and   Codefendants.   143. 
C.  Adding  New  Parties,  143. 

VIII.    Process,    143. 
IX.    Objection  to  Cross  Bill,    144. 

A.  Demurrer   for    Impertinence,    144. 

B.  Striking  from  the  Files,   144. 

C.  Collusion,   144. 

D.  Variance,  144. 

X.   Effect  of  Dismissal  of  Original  Bill,  144. 
XI.   Jurisdiction,   146. 

XII.    Hearing,   146. 

A.  Causes  Heard  Together,   146. 

B.  Auxiliary  Cause  Heard  First,   146. 

XIII.  Appeal  and  Error,   147. 

XIV.  Amendment  of  Cross  Bill,   147. 

CROSS   REFERENCES. 
See  the  titles  Admiralty,  vol.   1,  p.   166;  Amendments,  vol.   1,  p.  298;  Ap- 
peal and  Error,  vol.  1,  p.  945;  Demurrers;  Dismissal,  Discontinuance  and 
Nonsuit;  Equity;  Estoppel;  Evidence;  Intervention;  Judgments  and  De- 
crees;  Jurisdiction;   Mandate  and   Proceedings  Thereon;   Multifarious- 
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ness;  .Multiplicity  oe  Suits;  Parties;  Pleading;  Removal  oe  Causes; 
Rescission,  Cancellation  and  Reformation;  Summons  and  Process;  Sup- 
plemental Pleadings;  Supplementary  Proceedings;  Waiver. 

As  to  cross  libels  in  admiralty,  see  the  title  Admiralty,  vol.  1,  p.  166.  As 
to  the  amendments  of  a  cross  bill,  see  the  title  Amendments,  vol.  1,  p.  288.  As 
to  the  jurisdiction  of  a  cross  bill,  see  the  titles  Courts,  vol.  4,  p.  861 ;  Jurisdic- 
tion. 

I.  Definition. 

A  cross  bill  is  a  bill  brought  by  a  defendant  against  the  plaintiff  in  the  same 
suit  or  against  other  defendants  'in  the  same  suit  or  pgainst  both  touching  the 
matters  in  question  in  the  original  bill.1  A  cross  bill  has  also  been  defined  to  be 
a  proceeding  to  procure  a  complete  determination  of  a  matter  already  in  litiga- 
tion.2 

II.    Nature. 

The  cross  bill  is  auxiliary  to  the  proceedings  in  the  original  suit  and  a  depend- 
ency upon  it.2 

Nature  of  Cross  Complaint.— A  cross  complaint  under  the  California  system 
of  procedure  is  in  the  nature  of  a  bill  in  equity  and  must  contain  material  al- 
legations disclosing  a  case  which,  if  established,  would  entitle  the  defendant  to 
a  decree  in  his  favor.4 

III.    Answer  as  Cross  Bill. 

The  practice  in  the  United  States  supreme  court  being  in  conformity  with  the 
established  course  of  proceeding  in  courts  of  equity,  the  answer  is  never  con- 
sidered as  a  cross  bill  upon  which  to  found  affirmative  relief  in  favor  of  the  de- 
fendant and  against  the  plaintiff  or  a  codefendant.5 

IV.    Propriety  and  Necessity. 

A.  To  Obtain  Affirmative  Relief. — 1.  General  Rules. — a.  Against  Plain- 
tiff.  It  may  be  stated  as  a  general  rule  that  where  the  defendant  not  only  de- 


1.  Defined.— Shields  V.  Barrow,  17  How. 
130,  145,  15  L.  Ed.  158;  Morgan's,  etc.,  Co. 
v.  Texas  Cent.  R.  Co.,  137  U.  S.  171,  34  L. 
Ed.  625. 

2.  Proceeding  to  terminate  matter. — 
Ayers  v.  Chicago,  101  U.  S.  184,  187,  25  L. 
Ed.  838. 

A  bill  which  was  filed  in  order  that  a 
decree  may  be  made  upon  the  whole  mat- 
ter in  dispute,  by  which  no  new  and  dis- 
tinct matters  were  introduced,  which  were 
not  embraced  in  the  original  bill,  and 
which,  while  it  sought  equitable  relief, 
yet  sought  only  such  relief  as  in  point  of 
jurisdiction  on  the  subject  matter,  the 
court  was  competent  to  administer  was 
properly  styled  a  cross  bill.  Morgan's, 
etc.,  Co.  v.  Texas  Central  R.  Co.,  137  U. 
S.  171,  201,   34  L.   Ed.  625. 

3.  Dependent  upon  original  proceedings. 
—Cross  v.  DeValle,  1  Wall.  5,  17  L.  Ed. 
515;  Ex  parte  Railroad  Co.,  95  U.  S.  221, 
225,  24  L.  Ed.  355;  Rubber  Co.  v.  Good- 
year, 9  Wall.  807,  809,  19  L.  Ed.  587; 
Ayres  v.  Carver,  17  How.  591,  595,  15  L. 
Ed.  179;  Kingsbury  v.  Ruckner,  134  U.  S. 
890,  33  L.  Ed.  1047;  Winters  v.  Ethell,  132 
U.  S.  207,  'lU),  33  L.  Ed.  339;  Dows  v. 
Chicago,  11  Wall.  108,  20  L.  Ed.  65; 
Ayers  V.  Chicago,  101  U.  S.  184,  187,  25 
L.   Ed.  8?. 8. 

"It    is    said    by    Lord    Hardwicke,    that 


both  the  original  and  cross  bill  constitute 
but  one  suit,  so  intimately  are  they  con- 
nected together.  Field  v.  Schieffelin,  7  J 
Ch.  R.,  252."  Ayres  v.  Carver,  17  How 
591,  595,  15  L.  Ed.  179.  See,  also,  post 
"Causes    Heard  Together,"   XII,   A. 

The  filing  of  a  cross  complaint  is  not 
the  institution  of  a  separate  suit,  but  \\ 
grows  out  of  the  original  complaint. 
Winters  v.  Ethell,  132  U.  S.  207,  210,  33  L. 
Ed.  339. 

4.  Nature  of  bill  in  equity. — Bohall  v. 
Dilla,  114  U.  S.  47,  50,  29  L.  Ed.  61. 

5.  Answer  not  considered  cross  bill. — 
Ford  v.  Douglas,  5  How.  143,  167,  12  L. 
Ed.  89.  See,  also,  Ward  v.  Chamberlain, 
21   How.  572,  16  L.   Ed.  219. 

By  the  laws  of  Louisiana,  where  there 
has  been  a  judicial  sale  of  the  succession 
by  a  probate  judge,  a  creditor  of  the  es- 
tate, who  obtains  a  judgment,  cannot  levy 
an  execution  upon  the  property  so  trans- 
ferred, upon  the  ground  that  the  sale  was 
fraudulent  and  void.  He  should  first  bring 
an  action  to  set  the  sale  aside.  The  pur- 
chaser under  the  judicial  sale  having  filed 
a  bill  and  obtained  an  injunction  upon  the 
creditor  to  stay  the  execution,  it  was  an 
irregular  mode  of  raising  the  question  of 
fraud  for  the  creditor  to  file  an  answer 
setting  it  forth,  and  alleging  the  sale  to 
be  void  upon  that  ground.    He  should  have 
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sires  to  allege  matters  which  would  be  a  defense  to  the  complainant's  bill,  but 
seeks  in  addition  to  obtain  relief  of  an  affirmative  nature,  it  is  proper  and  nec- 
essary, to  obtain  such  relief,  that  he  set  out  his  cause  of  action  by  means  of  a 
cross  bill.6 

b.  Between  Codefendants. — It  is  settled  that  one  defendant  cannot  have  a  de- 
cree against  a  codefendant  without  a  cross  bill,  with  proper  prayer,  and  process 
or  answer,  as  in  an  original  suit.7 

c.  Specific  Applications  of  Rules. — Thus  a  cross  bill  is  necessary  to  enable  the 
defendant  to  set  up  a  set-off  as  a  defense,8  to  avoid  a  judicial  sale  because  of 
fraud,9    or    to    set    up    the    defense    of     equitable    relief,     against    a     judg- 


filed  a  cross  bill.    Ford  v.  Douglas,  5  How. 
143,  12  L.  Ed.  89. 

When  cross  bill  is  necessary. — See  post, 
"Indispensability,"  IV,  B. 

6.  Cross  bill  necessary  to  obtain  af- 
firmative relief. — Washington  Railroad  v. 
Bradleys,  10  Wall.  299,  303,  19  L.  Ed.  894; 
Ford  v.  Douglas,  5  How.  143,  12  L.  Ed.  89; 
Lovell  v.  Cragin,  136  U.  S.  130,  142,  34 
L.  Ed.  372;  United  States  v.  Union  Pac.  R. 
Co..  98  U.  S.  569,  607.  25  L.  Ed.  143;  Bo- 
hall  V.  Dilla,  114  U.  S.  47,  50,  29  L.  Ed.  61; 
Pullman  Palace  Car  Co.  v.  Central  Transp. 
Co..  171  U.  S.  138,  148,  43  L.  Ed.  108;  Mc- 
Xee  v.  Donahue,  142  U.  S.  587,  589,  35  L. 
Ed.  1122;  Rubber  Co.  v.  Goodyear,  9  Wall. 
S07,  809,  19  L.  Ed.  587;  Morgan's,  etc.,  Co. 
v.  Texas  Cent.  R.  Co..  137  U.  S.  171,  201, 
34  L.  Ed.  625;  Carnochan  v.  Christie,  11 
Wheat.  446,  6  E-  Ed.  516;  McPherson  V. 
Cox,  96  U.  S.  404,  24  L.  Ed.  746;  Coburn  v. 
Cedar  Valley  Land,  etc.,  Co.,  138  U.  S. 
196,  221,  34  L.  Ed.  876;  Kingsbury  v. 
Buckner,  134  U.  S.  650,  678,  33  L.  Ed.  1047; 
Mattingly  v.  Nye,  8  Wall.  370,  373,  19  L. 
Ed.  380;  Galveston  Railroad  v.  Cowdrey. 
11  Wall.  459,  20  L.  Ed.  199. 

A  cross  bill  is  brought  to  obtain  com- 
plete relief  to  all  the  parties  as  to  the  mat- 
ters charged  in  the  original  bill.  Rubber 
Co.  v.  Goodyear,  9  Wrall.  807,  809,  19  L. 
Ed.  587;  Ayres  v.  Carver,  17  How.  591, 
595,  15  L.  Ed.  179.  See.  also,  ante,  "Na- 
ture." II. 

Allegations  and  proofs  must  agree. — "It 
is  hardly  necessary  to  repeat  the  axioms 
in  the  equity  law  of  procedure,  that  the  al- 
legations and  proofs  must  agree,  that  the 
court  can  consider  only  what  is  put  in  is- 
sue by  the  pleadings,  that  averments  with- 
out proofs  and  proofs  without  averments 
are  alike  unavailing,  and  that  the  decree 
must  conform  to  the  scope  and  object  of 
the  prayer,  and  cannot  go  beyond  them. 
Certainly  without  the  aid  of  a  cross  bill 
the  court  was  not  authorized  to  decree 
against  the  complainants  the  onoosition 
of  the  relief  which  they  sought  by  their 
hills."  Washington  Railroad  v.  Bradleys. 
10  Wall.  299,  303,   19  L.   Ed.   894. 

Under  special  statutory  provision. — "The 
company  might,  by  a  cross  bill,  have 
availed  itself  of  the  act;  but  it  refuses  to 
do  so,  and  demurs  to  the  bill,  thereby 
foregoing  any  relief  in  its  favor  in  this 
suit.  As  it  is  conformable  neither  to  the 
principles  of  equity  nor  to  those  of  the 
common  law  to  render  a  decree  or  a  judg- 


ment in  favor  of  a  competent  party  who 
asserts  no  claim  and  declines  to  proceed 
in  the  case,  there  can  be  no  recovery  in 
this  suit  in  favor  of  the  company."  United 
States  v.  Union  Pac.  R.  Co.,  98  U.  S.  569, 
25  L.   Ed.  143. 

Answer    as    cross   bill.— See    ante,    "An- 
swer as  Cross  Bill,"  III. 

7.  Necessary  against  codefendants.— 
Veach  v.  Rice,  131  U.  S.  293,  33  L.  Ed. 
163;  Smith  V.  Woolfolk,  115  U.  S.  143  148 
29  L.  Ed.  357;  Morgan's,  etc.,  Co.  v.  Texas' 
Central  R.  Co.,  137  U.  S.  171,  301,  34  L. 
Ed.  625;  United  States  v.  Union  Pac.  R. 
Co.,  98  U.  S.  569,  607,  25  L.  Ed.  143;  Ayres 
v.  Carver,  17  How.  591,  15  L.  Ed.  179; 
Louis  v.  Brown  Tp.,  109  U.  S.  162,  27  L. 
Ed.  892. 

Authorized  by  special  statute. — Under 
the  act  of  March  3d,  1873.  which  required 
the  attorney  general  to  bring  a  suit  in 
equity  against  the  Union  Pacific  Railroad 
Company  and  others,  the  corporation 
could  also  in  such  a  suit  file  a  cross  bill  by 
virtue  of  this  statute,  against  any  code- 
fendant of  whom  it  could  rightfully  claim 
the  relief  which  the  statute  authorized. 
And  upon  its  refusal  to  file  a  cross  bill 
no  relief  could  be  granted  in  its  favor. 
United  States  v.  Union  Pac.  R.  Co  98  U 
S.   569,  607,  25   L    Ed.   143. 

8.  Set-off  as  defense. — Lovell  v.  Cragin, 
136  U.  S.  130,  142.  34  L  Ed.  372.  See  the 
title  SET-OFF,  RECOUPMENT  AND 
COUNTERCLAIM. 

A  suit  in  equity  was  brought  in  the  na- 
ture of  an  hypothecary  action  under  the 
civil  code  of  Louisiana  to  have  a  lien  de- 
clared in  favor  of  the  complainant  for  a 
sum  of  money  upon  certain  real  property 
belonging  to  the  defendant.  The  defend- 
ant filed  a  cross  bill  in  which  he  alleged  a 
certain  amount  was  due  him  from  com- 
plainant and  asked  that  it  be  allowed  as  a 
claim  against  the  defendant.  It  was  held 
that  it  was  necessary  to  set  up  the  defense 
as  a  set-off  in  the  cross  bill  to  complain- 
ant's claim  in  the  original  bill.  Lovell  v. 
Cragin,  136  U.  S.   130,  142,  34  L.  Ed.  372. 

9.  To  avoid  judicial  sale.— Ford  v. 
Douglas,  5  How.  143,  12  L.  Ed.  89.  See 
the   title   JUDICIAL   SALES. 

By  the  laws  o£gLouisiana,  where  there 
has  been  a  judiciaT  sale  of  the  succession 
by  a  probate  judge,  a  creditor  of  the  es- 
tate, who  obtains  a  judgment,  cannot  levy 
an  execution  upon  the  property  so  trans- 
ferred, upon  the  ground  that  tlie  sale  was 
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ment,10  to  set  up  an  agreement  or  conveyance,11  to  establish  the  priority  of  a 
mort^a^e  lien,12  to  establish  a  hen  upon  a  bond  for  legal  services,13  to  establish  a 
trust  upon  a  deed  absolute  upon  its  face,14  to  dissolve  an  injunction  restraining 
the  sale  of  propertv  under  a  trust  deed  and  secure  the  sale  of  the  same.15 


fraudulent  and  void.  He  should  first  bring 
an  action  to  set  the  sale  aside.  The  pur- 
chaser under  the  judicial  sale  having  filed 
a  bill  and  obtained  an  injunction  upon  the 
creditor  to  stay  the  execution,  it  was  an 
irregular  mode  of  raising  the  question  of 
fraud  for  the  creditor  to  file  an  answer 
setting  it  forth,  and  alleging  the  sale  to  be 
void  upon  that  ground.  He  should  have 
filed  a  cross  bill.  Ford  v.  Douglas,  5  How. 
143,  12  L.  Ed.  89. 

10.  To  set  equitable  defense  against 
judgment. — Mattingly  v.  Nye,  8  Wall.  370, 
373  19  L.  Ed.  380.  See  the  title  JUDG- 
MENTS AND  DECREES. 

An  action  in  the  nature  of  a  creditor's 
bill  was  brought  to  recover  a  judgment 
which  had  been  obtained  by  the  plaintiff 
against  the  defendant  for  a  loan  of  money. 
The  defendant  answered  the  bill,  and 
claimed  that  there  was  usury  in  the  trans- 
action. It  was  held,  that  the  judgment  was 
conclusive  in  respect  to  the  parties  to  it 
and  that  it  could  not  be  impeached  col- 
laterally, and  could  not  be  questioned 
upon  the  creditor's  bill,  and  if  there  was 
any  ground  of  equitable  relief  it  should 
have  been  presented  by  a  cross  bill  or 
other  proper  proceedings  had  directly  to 
affect  the  judgment.  Mattingly  v.  Nye,  8 
Wall.  370,  373.   19   L.   Ed.   380. 

11.  To  set  up  conveyance. — Carnochan 
v.  Christie,  11  Wheat.  446,  6  L.  Ed.  516. 

Where  a  bill  is  filed  to  set  aside  an 
agreement  or  conveyance,  the  conveyance 
cannot  be  established,  without  a  cross  bill 
filed  by  the  defendant.  Carnochan  v. 
Christie,  11  Wheat.  4.46,  6  L.   Ed.  516. 

12.  To  establish  priority  of  lien. — Ex 
parte  Railroad  Co..  95  U.  S.  221,  225,  24 
L.  Ed.  355;  Galveston  Railroad  v.  Cow- 
drey,  11  Wall.  459,  478,  20  L.  Ed.  199. 

An  action  of  foreclosure  was  brought 
by  one  of  the  several  mortgagees  of  a 
railroad  company,  in  which  the  company 
and  the  other  mortgagees  were  made  par- 
ties defendant.  One  of  the  other  mort- 
gagees desiring  to  establish  the  fact  that 
theirmortgage  was  a  prior  lien  to  the  one 
upon  which  the  foreclosure  proceedings 
were  based,  it  was  held,  that  a  cross  bill 
was  necessary  to  empower  the  court  to 
render  a  decree  upon  this  question.  Ex 
parte  Railroad  Co.,  95  U.  S.  221,  24  L.  Ed. 
355.  See,  also,  Galveston  Railroad  v. 
Cowdrey,  11   Wall.  459,  478,  20  L.   Ed.  199. 

13.  To  establish  lien. — McPherson  v. 
Cox,  96  U.   S.   404,  419,  24  L.   Ed.  746. 

A  bill  in  chancery  was  brought,  praying 
for  the  removal  of  the  defendant  as  the 
trustee  in  a  deed  made  to  secure  to  the 
complainant  the  payment  <>t"  a  bond  in  the 
defendant's  possession,  and  for  the  de- 
livery   of    the    bond.     The    defendant    as- 


serted a  lien  on  the  bond  for  legal  services 
rendered  to  the  complainant.  It  was  held, 
that  though  the  defendant,  by  neglecting 
to  file  a  cross  bill,  can  have  no  decree  for 
affirmative  relief,  it  is  proper  for  the  court 
to  establish  the  condition  on  which  the  de- 
livery of  the  bond  to  the  complainant,  ac- 
cording to  the  prayer  of  the  bill,  should  be 
made,  and  to  require  such  delivery  on  the 
performance  of  that  condition.  McPher- 
son v.   Cox,  96  U.  S.  404,  24  L.   Ed.   746. 

14.  To  establish  trust. — Kingsbury  v. 
Buckner.   134  U.  S.  650,  33  L.   Ed.  1047. 

The  plaintiff  brought  an  action  to  estab- 
lish his  title  to  certain  real  estate  which 
he  claimed  were  taken  from  him 
by  proceedings  in  a  state  court  which 
were  erroneous,  fraudulent  and  void. 
Among  other  evidences  of  his  title  he  in- 
troduced a  deed  absolute  upon  its  face 
made  by  one  of  the  defendants  to  an  an- 
cestor of  the  plaintiff,  and  plaintiff  claimed 
he  had  a  right  to  the  real  estate  described 
in  the  deed.  The  defendant  who  was  the 
maker  of  the  deed  filed  a  cross  bill  in 
which  she  claimed  that  the  deed  was  not 
intended  to  be  an  absolute  conveyance  to 
the  plaintiff's  ancestor,  but  that  he  was  to 
hold  it  only  as  trustee  for  the  defendant. 
It  was  held,  that  while  she  might  have  de- 
feated plaintiff's  suit  by  proving  under 
her  answer  the  facts  set  out  in  the  cross 
bill,  yet,  it  was  competent  for  her  in  the 
same  suit  to  obtain  such  affirmative 
relief  by  means  of  the  cross  bill  as  was 
appropriate  under  the  proof  that  the  gran- 
tee in  the  deed  had  not  become  the  abso- 
lute owner  of  the  property,  but  was  in- 
vested with  the  title  in  trust  for  her. 
Kingsbury  v.  Buckner,  134  U.  S.  650,  678, 
33  L.  Ed.  1047. 

15.  To  dissolve  injunction  and  sell  prop- 
erty.— Washington  Railroad  v.  Bradleys, 
10  Wall.  299.  19  L.  Ed.  894. 

A  proceeding  was  brought  to  restrain 
certain  persons  from  selling  a  railroad, 
under  a  deed  made  to  them  as  trustees  for 
the  security  and  benefit  of  a  certain  cor- 
poration. Subsequently  the  same  plaintiffs 
filed  an  amended  bill  in  which  they  made 
certain  other  parties  defendants  to  the 
original  suit.  One  of  the  latter  defendants 
'1  a  cross  bill  in  which  he  alleged  that 
the  corporation  in  whose  favor  a  deed  of 
trust  was  made,  had  endorsed  certain  se- 
curities of  which  he  was  the  holder;  and 
he  prayed  that  the  injunction  should  be 
dissolved  and  the  trustee  should  be  re- 
quired to  sell  the  trust  property  for  the 
benefit  of  the  cestui  que  trust.  It  was 
held,  that  without  the  aid  of  a  cross  bill 
the  court  could  not  have  decreed  the  sale 
of  the  property  covered  by  the  trust  deeds. 
Washington  Railroad  v.  Bradleys,  10 
Wall.  299,  19  L,  Ed.  894. 
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To  Determine  Disputed  Boundaries. — Where  one  state  filed  a  bill  in  equity 
against  an  adjoining  state  in  order  to  settle  a  controversy  as  to  the  boundaries 
between  the  two  states,  it  was  proper  for  the  state  against  which  the  suit  was 
brought  to  file  a  cross  bill  to  secure  a  proper  adjudication  of  its  rights.16 

2.  Exceptions  to  the  General  Rules. — To  the  general  rule  that  the  defend- 
ant is  required  to  file  a  cross  bill  whenever  he  desires  affirmative  relief,  either 
against  the  plaintiff  or  a  codefendant,  there  are  a  number  of  exceptions.17 

Specific  Performance. — Thus,  where  the  court  deems  it  equitable  it  will 
decree  a  specific  execution  of  the  contract,  where  die  answer  establishes  the  de- 
fendant's rights  to  it  without  putting  him  to  the  trouble  and  expense  of  a  cross 
bill.18       . 

Appointment  of  Receiver. — And  where  the  appointment  of  a  receiver  is 
proper,  it  is  not  necessary  that  the  defendant  proceed  by  cross  bill  in  order  to 
have  such  receiver  appointed.19 

Vacation  of  Deed  of  Subrogation. — And  where  a  deed  of  subrogation  was 
wrong  and  unauthorized,  it  has  been  held  that  it  should  be  vacated  and  declared 
void,  even  though  no  cross  bill  was  filed  for  that  purpose.20 


16.  Determination  of  disputed  bound- 
aries.— Missouri  v.  Iowa,  7  How.  660,  12  L. 
Ed.  861.  See  the  title  BOUNDARIES, 
vol.  3.  p.  502. 

17.  Exceptions  to  rule. — Bradford  v. 
Union  Bank,  13  How.  57,  59,  14  L.  Ed.  49; 
Indiana  Southern  R.  Co.  v.  Liverpool,  etc., 
Ins.  Co.,  109  U.  S.  168.  172.  27  L.  Ed.  895; 
Kelsey  v.  Hobby.  16  Pet.  269,  10  L.  Ed. 
961;  Coburn  v.  Cedar  Valley  Land,  etc., 
Co.,  138  U.  S.  196.  222,  34  L.  Ed.  876; 
Louis  v.  Brown  Tp.,  109  U.  S.  162,  167, 
27  L.  Ed.  892;  Corcoran  V.  Chesapeake, 
etc.,  Canal  Co.,  94  U.  S.  741,  744,  24  L.  Ed. 
190;  Walden  v.  Bodley,  14  Pet.  156,  164, 
10   L.   Ed.  398. 

18.  Specific  performance. — Bradford  v. 
Union  Bank,  13  How.  57,  59,  14  L.  Ed.  49. 
See.  generally,  the  title  SPECIFIC  PER- 
FORMANCE. 

A  contract  was  made  for  the  sale  of 
land  for  the  purchase  of  which  indorsed 
notes  were  given,  but  before  the  time  ar- 
rived for  the  making  of  the  deed  the  pur- 
chaser failed  and  the  liability  to  pay  the 
notes  became  fixed  upon  the  indorser.  A 
new  contract  was  then  made  between 
vendor  and  indorser  which  provided 
that  in  order  to  protect  the  indor- 
ser, he  should  be  substituted  in 
place  of  the  original  purchaser,  fresh 
notes  being  given  and  the  time  of  payment 
extended.  The  indorser  having  filed  a  bill 
for  specific  performance,  it  was  held,  that 
the  court  would  not  content  itself  with 
dismissing  his  bill  without  prejudice,  but 
would  proceed  to  a  final  decree.  The  court 
in  disposing  of  this  case  said:  "The  for- 
mer course  of  proceeding  in  chancery, 
which  was  most  usually  adopted,  would 
be  to  dismiss  the  bill  without  prejudice, 
and  which  in  this  case  would  lead  us  to 
affirm  the  decree  of  the  court  below.  The 
effect  of  this  would  probably  be  to  open 
up  a  new  scene  of  litigation  between  the 
parties;  as  the  complainant,  John  D.  Brad- 
ford, could  resort  to  his  remedy  at  law 
upon  the  title  bond:  and  the  defendants 
would  be  obliged  to  file  a  cross  bill  for  the 


purpose  of  staying  his  proceedings,  and 
reforming  the  contract  so  as  to  make  it 
conform  to  the  real  understanding  of  the 
parties.  The  more  modern  course  of  pro- 
ceeding is  to  dispense  with  the  cross  bill 
and  make  the  same  decree  upon  the  an- 
swer to  the  original  bill  that  would  be 
made,  if  a  cross  bill  had  been  filed,  if  the 
defendant  submits  in  his  answer  to  a  per- 
formance of  the  real  agreement  between 
the  parties.  The  answer  is  viewed  in  the 
light  of  a  cross  bill,  and  becomes  the  foun- 
dation for  proper  decree  by  the  court. 
This  practice  has  been  adopted  as  most 
convenient  and  expeditious  in  settling  def- 
initely the  rights  of  the  parties,  and  for 
the  sake  of  saving  further  litigation  and 
expense."  Bradford  v.  Union  Bank,  13 
How.  57,  68,  14  L.  Ed.  49. 

19.  Cross  bill  not  necessary  to  obtain 
receiver. — Indiana  Southern  R.  Co.  v. 
Liverpool,  etc.,  Ins.  Co..  109  U.  S.  168.  172, 
27  L.  Ed.  895.    See  the  title  RECEIVERS. 

An  action  was  begun  to  foreclose  a 
mortgage  given  by  a  railroad  company, 
to  certain  parties  who  were  trustees  for 
the  benefit  of  another  corporation.  A 
number  of  answers  and  cross  bills  were 
filed  in  the  case,  and  a  reference  was  made 
to  a  master  to  ascertain  the  amount  due 
and  report  his  finding  to  the  court.  After 
the  master  has  made  his  report  the  rail- 
road company  appeared,  and,  in  addition 
to  other  relief,  asked  for  leave  to  file  a 
cross  bill,  one  prayer  of  which  was  that  a 
receiver  should  be  appointed  to  take  pos- 
session of  the  property  and  hold  it  pend- 
ing the  suit.  This  was  refused  and  upon 
appeal  to  the  supreme  court,  it  was  held, 
that  although  this  was  a  case  in  which  it 
was  not  proper  to  appoint  a  receiver,  yet, 
if  it  had  been  the  defendant  could  have 
moved  in  that  particular  as  well  without 
as  with  a  cross  bill.  Indiana  Southern  R. 
Co.  v.  Liverpool,  etc.,  Ins.  Co.,  109  U. 
S.   168,   172,  27   L.   Ed.  895. 

20.  To  set  aside  deed  of  subrogation. — 
Robbins  v.  Rollings,  127  U.  S.  622,  633,  32 
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Release  Operating  as  Cross  Bill. — And  in  one  case  it  has  been  held  that  a 
release  of  all  claims  in  connection  with  certain  litigation  had  the  effect  of  a  cross 
bill  when  properly  filed.21 

B.  To  Obtain  Discovery. — A  cross  bill  may  be  brought  to  obtain  a  discovery 
of  facts  in  aid  of  the  defense  to  the  original  bill.22 

C.  Confined  to  Subject  Matter  of  Original  Bill. — See  post,  "Relevancy  to 
Original  Bill."  VI,  B. 

D.  Waiver  of  Cross  Bill. — Where  the  cause  proceeds  to  a  hearing  upon  the 
bill  and  answer,  and  rights  are  decreed  in  favor  of  the  defendant,  it  is  too  late 
to  raise  the  objection  that  the  defendant  was  granted  relief  which  he  could  only 
obtain  by  means  of  a  cross  bill  and  which  he  had  not  filed,  in  such  a  case  the 
failure  to  file  a  cross  bill  will  be  deemed  to  have  been  waived.23 


A. 


V.    Filing  of  Cross  Bill. 
Leave  to  File. — The  filing  of  a  cross  bill  without  the  leave  of  the  court 


is  an  irregularity,  and  such  cross  bill  may  be  properly  set  aside.24 


L.  Ed.  292.  See,  generally,  the  title  SUB- 
ROGATION. 

"This  is  the  whole  case;  and  we  can 
hardly  entertain  a  doubt  respecting  the 
rights  of  the  parties.  We  think  that  the 
court  below  was  in  error  in  sustaining 
and  allowing  against  Robbins  the  com- 
plainant's claim  for  the  payment  of  the 
two  mortgages  or  deeds  of  trust,  and  sub- 
rogating him  to  the  rights  of  the  mort- 
gagees, Low  and  The  Mutual  Benefit  Life 
Insurance  Company.  The  deed  of  subro- 
gation from  the  latter  company  to  The 
German-American  Savings  Bank  was  en- 
tirely wrong  and  unauthorized,  and  should 
be  vacated  and  declared  void.  Had  a  cross 
bill  been  filed  for  that  purpose,  it  should 
have  been  so  decreed.  Remedy  can  be 
had  by  an  original  bill."  Robbins  v.  Rol- 
lings,  127   U.   S.   622.   633,   32  L.   Ed.   292. 

21.  Kelsey  v.  Hobby,  16  Pet.  269,  277, 
10  L.  Ed.  961;  Coburn  v.  Cedar  Valley 
Land,  etc.,  Co.,  138  U.  S.  196,  222.  34  L- 
Ed.  876. 

During  the  pendency  of  a  suit  in  chan- 
cery in  the  circuit  court  of  South  Caro- 
lina, one  of  the  complainants,  H.,  being  in 
New  York  where  he  had  gone  on  other 
matters  than  those  connected  with  the 
suit,  was  arrested  by  the  defendant,  in  a 
suit  at  common  law,  for  a  claim  which 
was  in  controversy  in  the  suit  in  chan- 
cery; and  which  could  have  been  adjusted 
in  the  chancery  suit;  and  was  required  to 
give  special  bail  for  his  appearance  to  the 
suit  before  a  court  in  New  York.  Much 
difficulty  arose  in  procuring  special  bail; 
.and  having  called  at  the  counting  house 
of  K.,  one  of  the  plaintiffs  in  the  suit,  on 
the  subject  of  the  suit,  he  there  executed 
a  release  of  all  claims  in  the  chancery 
suit,  and  acknowledged  accounts  presented 
to  him  i"  be  correct,  by  which  tin-  claims 
in  chancery  suit  in  South  Carolina  were 
admitted  to  be  adjusted ;  the  suit  at  com- 
mon law  was  then  discontinued.  The  de- 
fendants in  the  circuit  court  of  South  Car- 
olina afterwards  filed  the  release,  and 
moved  to  dismiss  the  bill;  which  motion 
was  opposed,   mi    the   ground   that   the   re- 


lease was  obtained  by  duress;  the  parties 
went  on  to  take  testimony  as  to  the  cir- 
cumstances under  which  the  release  was 
given:  Held,  that  there  could  be  no  ob- 
jection taken  to  the  introduction  of  the  re- 
lease in  this  form,  under  the  circum- 
stances of  the  case.  The  release  having 
been  admitted  without  exception,  no  ob- 
jection could  afterwards  be  made  to  the 
manner  in  which  it  was  introduced;  it 
had  the  same  effect  that  it  would  have 
had  upon  a  cross  bill,  or  supplemental  an- 
swer; and  the  complainant  had  the  same 
opportunity  of  impeaching  it.  Kelsey  v. 
Hobby,   16   Pet.   269,   10  L.   Ed.  961. 

22.  Brought  for  discovery. — Morgan's, 
etc.,  Co.  v.  Texas  Cent.  R.  Co.,  137  U.  S. 
171,  200,  34  L  Ed.  625;  Ayres  v.  Carver, 
17  How.  591,  595,  15  L.  Ed.  179;  Rubber 
Co.  v.  Goodyear,  9  Wall.  807,  809,  19  L. 
Ed.  587.    See,  also,  the  title  DISCOVERY. 

23.  Objection  after  decree. — Coburn  v. 
Cedar  Valley  Land,  etc.,  Co.,  138  U.  S. 
196,  221,  34  L  Ed.  876;  Kelsey  v.  Hobby, 
16<(Pet.  269,  277,  10  L   Ed.  961. 

"But,  although  the  decision  of  the  court 
was  correct  upon  the  merits,  it  is  objected 
that  the  decrees  in  question  were  improp- 
erly rendered,  for  want  of  jurisdiction  to 
proceed  upon  the  petitions.  Undoubtedly 
the  ordinary  rule  would  have  required  the 
matter  of  the  settlement  to  be  presented 
by  a  supplemental  bill  or  cross  bill  or  a 
bill  in  that  nature;  and  these  decrees  were 
rendered  upon  petition  only.  But  this  ob- 
jection was  not  raised  until  after  a  de- 
cision rendered.  Appellants  appeared  in 
answer  to  the  petitions,  and  introduced 
affidavits  to  support  their  views  of  the 
meaning  to  be  attached  to  the  correspond- 
ence, and  they  insisted  that  their  claim 
for  compensation  was  not  embraced  in 
the  compromise,  and,  therefore,  that  the 
dismissal  of  the  bills  should  be  without 
prejudice."  Coburn  v.  Cedar  Vallev  Land 
etc.,  Co.,  138  U.  S.  196,  221,  34  L   Ed.  876.' 

24.  Leave  of  court  necessary. — Bronson 
v.  La  Crosse,  etc.,  R.  Co.,  2  Wall.  283  17 
L.  Ed.  725:  Muller  v.  Dows,  94  U.  S.  444, 
24   L.    Ed.   207;   Close  v.   Glenwood   Ceme- 
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Discretion  of  Court.— And  the  granting  or  refusing  of  leave  to  file  a  cross 
bill  is  a  matter  within  the  discretion  of  the  court  hearing  the  case.26 

Presumption  as  to  Permission. — But  the  permission  of  the  court  will  be 
presumed  where  action  is  taken  upon  the  cross  bill.26 

B.  Time  of  Filing.— The  time  within  which  a  cross  bill  must  be  filed  has 
been  held  to  be  a  matter  peculiarly  within  the  discretion  of  the  court,  which  may 
allow  it  to  be  filed  even  at  the  hearing.27 

After  Hearing.— But  a  cross  bill  should  not  be  allowed  to  be  filed  after  the 
hearing  of  the  cause  on  the  original  bill  and  a  decree  thereon.28 

VI.    Sufficiency  of  Cross  Bill. 

A.  In  General. — The  allegations  in  a  cross  bill  must  be  such  that  they  would, 
if  established,  entitle  the  defendant  to  the  relief  which  he  seeks.29 

B.  Relevancy  to  Original  Bill.— A  cross  bill,  being  auxiliary  to  the  proceed- 
ing in  the  original  suit,  must  be  confined  to  questions  which  grow  oiu  of  the 
original  bill  and  it  should  not  introduce  new  and  distinct  matters  not  embraced  in 
the  original  bill,  as  they  cannot  be  properly  examined  in  that  suit,  but  constitute 
the  subject  matter  of  an  original  independent  suit.30  A  cross  bill  may,  however, 


tery,  107  U.  S.  466,  467,  27  L.  Ed.  403;  In- 
diana Southern  R.  Co.  v.  Liverpool,  etc., 
Ins.  Co.,  109  U.  S.  168,  172,  27  L.  Ed.  895; 
Pullman  Palace  Car  Co.  v.  Central  Transp. 
Co.,  171  U.  S.  138,  43  L.  Ed.  108;  Mor- 
gan's, etc..  Co.  v.  Texas  Cent.  R.  Co.,  137 
U.   S.   171,  34   L.  Ed.  625. 

Leave  of  court  is  necessary  to  enable  a 
stockholder  to  file  a  cross  bill  in  an  ac- 
tion brought  against  a  corporation.  Bron- 
son  v.  La  Crosse,  etc.,  R.  Co.,  2  Wall.  2S3, 
291,   17   L.    Ed.   725. 

25.  Court's  discretion  as  to  granting  or 
refusing  leave. — Indiana,  Southern  R.  Co. 
v.  Liverpool,  etc..  Ins.  Co..  109  U.  S.  168, 
27  L.  Ed.  895:  Pullman  Palace  Car  Co.  v. 
Central  Transp.  Co.,  171  U.  S.  138,  43  L. 
Ed.  108;  Morgan's,  etc.,  Co.  v.  Texas 
Cent.  R.  Co..  137  U.  S.  171,  34  L  Ed. 
625;  Close  v.  Glenwood  Cemetery,  107  U. 
S.  466.  467.   27   L.    Ed.   408. 

26.  Muller  v.  Dows.  94  U.  S.  444,  24  L. 
Ed.  207. 

Refusal  of  leave  to  file  cross  bill  as  a 
ground  of  error. — As  to  the  refusal  of 
leave  to  file  a  cross  bill  as  being  a  ground 
of  error,  see  the  title  APPEAL  AXD  ER- 
ROR, vol.  1,  p.  1001. 

27.  May  be  filed  at  hearing. — Morgan's, 
etc.,  Co.  v.  Texas  Cent.  R.  Co.,  137  U.  S. 
171,  201,  34  L   Ed.  625. 

28.  Should  not  be  filed  after  hearing. — 
Bronson  v.  Railroad  Co.,  2  Black  524,  532, 
17    L.    Ed.   359. 

29.  Sufficient  to  found  relief. — Bohall  v. 
Dilla,  114  U.   S.   47.  50.   29   L.    Ed.   61. 

30.  Must  be  germane  to  original  bill. — 
Ayres  v.  Carver,  17  How.  591,  595,  15  L. 
Ed.  179;  Ex  parte  Railroad  Co.',  95  U.  S. 
221,  225,  24  L.  Ed.  355:  Avres  v.  Chicago, 
101  U.  S.  184,  187,  25  L.  Ed.  '^38;  Rub- 
ber Co.  V.  Goodyear,  9  Wall.  807,  809.  19 
L.  Ed.  587:  Railroad  Co.  v.  Chamberlain, 
6  Wall.  748.  18  L.  Ed.  859;  Chicago,  etc., 
R.  Co.  v.  Third  Xat.  Bank,  134  U.  S.  276, 
284,  287,  33  L.  Ed.  900:  Kingsbury  v. 
Buckner.  134  U.  S.  650,  33  L.  Ed.  1047; 
Morgan's,  etc.,  Co.  v.  Texas  Cent.  R.  Co., 


137  U.  S.  171.  207,  34  L.  Ed.  625:  Pull- 
man Palace  Car  Co.  v.  Central  Transp. 
Co.,  171  U.  S.  138,  43  L.  Ed.  10S;  Stuart 
v.  Hayden,  169  U.  S.  1,  5.  42  L.  Ed.  639; 
Cross  v.  De  Valle,  1  Wall.  5,  14,  17  L.  Ed. 
515. 

Auxiliary  bill.— A  "cross  bill"  being  an 
auxiliary  bill  simply,  must  be  a  bill  touch- 
ing matters  in  question  in  the  original 
bill.  If  its  purpose  be  different  from  that 
of  the  original  bill,  it  is  not  a  cross  bill 
even  although  the  matters  presented  in  it 
have  a  connection  with  the  same  general 
subject.  As  an  original  bill  it  will  not  at- 
tach to  the  controversy  unless  it  be  filed 
under  such  circumstances  of  citizenship, 
etc.,  as  give  jurisdiction  to  original  bills; 
herein  differing  from  a  cross  bill,  which 
sometimes  may  so  attach.  Cross  v.  De 
Valle,   1   Wall.  5,  17  L.  Ed.   515. 

Should  not  introduce  distinct  matter. — 
A  cross  bill  should  not  introduce  any  dis- 
tinct matter.  •  It  is  auxiliary  to  the  orig- 
inal suit,  and  a  graft  and  dependency 
upon  it.  If  its  purpose  be  different  from 
this,  it  is  not  a  cross  bill,  though  it  may 
have  a  connection  with  the  same  general 
subject.  Rubber  Co.  v.  Goodyear,  9 
Wall.   807,   S09,   19   L..  Ed.  587. 

Must  grow  out  of  original  bill. —  A 
cross  bill  must  grow  out  of  the  matters 
alleged  in  the  original  bill,  and  is  used  to 
bring  the  whole  dispute  before  the  court, 
so  that  there  may  be  a  complete  decree 
touching  the  subject  matter  of  the  action 
2  Daniell.  Ch.  1548."  Ex  parte  Railroad 
Co.,   95    U.    S.   221.   225.   24   L    Ed.   355 

Illustrations. — A  contract  was  made  be- 
tween two  companies  by  which  one  of 
them  agreed  to  rent  its  property  to  the 
other  for  the  payment  of  certain  rent, 
which  was  to  be  paid  in  certain  speci- 
fied installments,  and  the  performance  of 
certain  other  conditions.  The  two  com- 
panies  did  not  agree,  and  action-  were 
brought  by  the  lessor  for  the  recovery  of 
the  installments  of  the  rent^  as  they  be- 
came due.     After  several  action   had  b< 
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allege  additional  facts  where  its  subject  matter  is  still  germane  to  that  of  the 


brought,  the  lessee  brought  a  suit  for  an 
injunction  to  restrain  the  bringing  of  any 
more  suits  for  rent.  The  bill  gave  a  his- 
tory of  the  transaction  between  the  par- 
ties and  tendered  a  return  of  the  prop- 
erty, and  compensation  for  that  which  it 
was  impossible  to  return,  and  also  stated 
that  the  contracts  between  the  parties 
was  illegal  as  the  lessor  had  no  power  to 
lease  its  property.  After  the  filing  of  the 
original  bill,  the  lessor  asked  leave  to 
file  a  cross  bill  by  which  it  acknowledged 
the  invalidity  of  the  lease  and  claimed  to 
avail  itself  of  tenders  made  in  complain- 
ant's bill.  Objection  was  made  to  this 
cross  bill  upon  the  ground  that  the  cause 
of  action  for  the  return  of  property  was 
purely  a  legal  one,  of  which  the  court  of 
equity  had  no  jurisdiction,  and  that  it 
could  acquire  none  simply  by  filing  a 
cross  bill.  It  was  held,  that  it  was  proper 
to  file  a  cross  bill,  that  the  facts  which 
were  set  up  in  the  cross  bill  closely  af- 
fected one  of  the  theories  upon  which  the 
original  bill  was  filed,  viz,  the  invalidity 
of  the  lease.  They  were  relevant  to  the 
matters  in  issue  in  the  original  suit,  and 
in  seeking  affirmative  relief  the  cross 
complainant  was  but  amplying  and  making 
clearer  the  foundations  for  the  interven- 
tion of  equity  which  had  been  appealed 
to  by  the  Pullman  Company,  and  the  con- 
tinued intervention  of  which  would 
greatly  speed  a  final  termination  of  all 
matter  for  litigation  between  the  parties. 
Pullman  Palace  Car  Co.  v.  Central 
Transp.  Co.,  171  U.  S.  138,  149,  43  L.  Ed. 
108. 

An  action  was  brought  by  the  receiver 
of  a  national  bank  to  assess  the  liability 
of  a  shareholder  who  had  transferred  his 
share  of  the  stock  to  other  parties.  The 
bill  alleged  in  substance  that  at  the  time 
of  the  transaction  the  bank  was  in  a  fail- 
ing condition  of  which  the  defendant  was 
fully  advised,  and  that  he  transferred  his 
stock  in  anticipation  of  its  early  failure, 
and  the  necessary  enforcement  of  the  lia- 
bility of  shareholders  for  the  benefit  of 
creditors,  and  with  Jhe  intent  to  evade 
such  liability  and  to  defraud  the  creditors 
of  the  bank,  the  relief  sought  was  a  de- 
cree setting  aside  the  transfer  of  stock 
and  adjudging  the  defendant  liable  as  a 
shareholder  of  the  bank  to  the  as- 
sessment. The  parties  to  whom  the  stock 
had  been  transferred,  were  made  code- 
fendants  to  the  amended  lull,  and  filed  a 
cross  bill  against  the  receiver  and  the 
original  defendant  in  which  the  relief 
ight  was  a  decree  declaring  the  trans- 
fer of  the  stock  to  be  fraudulent  and  vofd 
as  against  them,  as  well  as  against  the 
receiver  and  the  creditors  of  the  bank, 
and  asking  that  the  original  defendant  be 
compelled  to  make  restitution  to  them 
for  all  the  benefits  he  had  received  from 
the  transaction.  It  was  held,  that  the 
cross   bill   should   be   dismissed  as    it   was 


attempting  to  bring  into  the  suit  a  new 
and  independent  controversy  in  which  the 
receiver  of  the  bank  had  no  interest,  and 
which  could  be  determined  upon  facts 
not  material  to  the  issue  between  the 
original  plaintiff  and  defendant.  Stuart  v. 
Hayden,  169  U.  S.  1,  14,  42  L.  Ed.  639. 

An  action  was  brought  by  complainant 
against  numerous  defendants  to  establish 
his  equitable  title  to  certain  public  lands. 
Two  of  the  defendants  filed  their  cross- 
bill against  the  original  complainant  and 
against  the  codefendant  claiming  the 
lands  in  dispute  by  a  title  paramount  to 
that  of  their  codefendants,  and  sought  to 
obtain  a  decree  to  that  effect  and  to  have 
the  possession  delivered  to  them.  It  was 
held,  that  the  complainant  had  nothing  to 
do  with  the  dispute  between  the  defend- 
ants and  the  cross  bill  should  be  dis- 
missed. Ayres  v.  Carver,  17  How.  591,  15- 
L.  Ed.   179. 

Where,  on  a  bill  by  several  persons 
for  the  infringement  of  a  patent  and  for 
an  account  (the  defences  being  invalidity 
or  the  patent  and  a  license),  the  court 
sustain  the  patent,  and  decree  damages,  a 
bill  cannot  be  regarded  as  a  cross  bill, 
which  sets  up  a  judgment  in  another  suit 
against  one  of  the  complainants,  and  asks 
that  the  conjoined  defendants  in  the  prin- 
cipal suit  set  forth  and  discover  what 
share  of  the  damages  they  claim  respec- 
tively, so  that  the  defendant  in  that  suit 
may  set  off  his  judgment  as  respects  the 
one  against  whom  it  is.  Rubber  Co.  v. 
Goodyear,  9  Wall.  807,  19  L.   Ed.  587. 

A  testator  devised  real  estate  to  trus- 
tees in  trust  for  the  benefit  of  his  daugh- 
ter, a  married  woman,  during  her  life  for 
her  separate  use.  Upon  her  death,  the  trus- 
tees were  directed  to  convey  in  fee  one- 
half  of  the  estate  to  the  eldest  son  of  said 
daughter,  who  was  living  at  the  time  of 
her  death,  if  he  was  of  age,  and  one-half 
to  her  other  living  children,  and  in  de- 
fault of  male  issue,  to  her  daughters 
equally.  The  trustees  were  directed  not 
to  convey  the  real  estate  to  the  grand- 
children of  the  testator  unless  they  com- 
plied with  certain  conditions  prescribed 
in  the  will,  and  it  was  provided  that  if  the 
daughter  should  die  without  issue  or  the 
grandchildren  should  refuse  to  comply 
with  the  conditions,  the  trustees  were  di- 
rected to  pay  two  legacies  out  of  the  es- 
tate and  convey  the  residue  to  a  certain 
third  party  who  was  named  in  the  will. 
The  person  to  whom  the  estate  was  di- 
rected to  be  conveyed,  on  the  failure  of 
the  grandchildren  to  comply  with  the  con- 
ditions, filed  a  bill  against  the  trustees 
and  the  heneticiaries  of  the  trust  setting 
forth  that  the  beneficiaries  had  failed  to 
comply  with  the  conditions  of  the  devise 
and  prayed  that  the  estate  be  conveyed 
to  him.  Certain  heirs  at  law  filed  a  cross 
bill,  or  what  they  claimed  to  be  a  cross 
hill,  against   the   complainant,  the  trustees- 
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original  bill.31  And  where  the  subject  matter  is  the  same,  the  cross  bill  may  as- 
sert rights  of  property  different  from  those  alleged  in  the  original  bill.32 

C.  Enforcement  of  Legal  Rights  by  Cross  Bill. — Where  in  a  court  of 
equity  an  apparent  legal  burden  on  property  is  challenged,  the  court  has  jurisdic- 
tion of  a  cross  bill  to  enforce  by  its  own  procedure  such  burden.  The  court  which 
denies  legal  remedies  may  enforce  equitable  remedies  for  the  same  debt;  and  an 
application  for  the  latter  is  not  foreign  to  a  bill  for  the  former.33 

Where  Plaintiff  Invokes  Equity  Jurisdiction. — And  where  the  plaintiff 
invoked  the  aid  of  a  court  of  equity  to  obtain  relief  in  its  favor,  it  could  not  ob- 
ject to  the  jurisdiction  of  the  court  over  a  cross  bill,  by  which  the  defendant 
sought  to  avail  itself  of  offers  made  in  plaintiff's  bill,  although  the  relief  sought 
might  have  been  obtained  by  an  action  at  law.34 

To  Establish  Judgment. — And  where  a  bill  was  filed  to  set  aside  a  judgment, 
it  was  proper  for  the  cross  bill  to  pray  that  the  judgment  be  declared  a  valid 
lien,  and  the  property  sold  to  satisfy  it.35   And  to  a  bill  by  one  judgment  creditor 


and  the  other  parties  in  interest,  in  which 
they  asked  that  the  limitation  on  the  life 
estate,  as  to  the  testator's  daughter,  be 
declared  void  as  tendering  to  a  perpetu- 
ity, and  asked  that  the  rights  of  the  heirs 
at  law  be  declared  and  protected  by  the 
court  in  its  exercise  of  equitable  juris- 
diction. It  was  held,  that  the  bill  filed  by 
the  heirs  was  for  an  entirely  different 
purpose  from  that  of  the  complainant, 
that  it  called  upon  the  court  to  decree  on 
the  future  rights  of  their  codefendant  and 
others  not  in  esse,  and  decreed  the  limita- 
tion on  the  life  estate  to  be  void  as  tend- 
ing to  a  perpetuity,  that  this  would  be  in- 
troducing an  entirely  new  controversy 
not  at  all  necessary  to  be  decided,  in  or- 
der to  have  the  final  decree  in  the  case 
presented  bv  the  original  bill.  Cross  v. 
De  Valle,  1  Wall.  5,  17  L.  Ed.  515.  See, 
also.  Davis  v.  YYakelee,  156  U.  S.  680,  686, 
39  L.   Ed.  578. 

31.  Facts  not  stated  in  original  bill. — 
Kingsbury  v.  Buckner,  134  U.  S.  650,  677, 
33   L.   Ed.   1047. 

A  cross  bill  which  sets  up  facts  which 
closely  affect  one  of  the  theories  on  which 
the  original  bill  was  filed,  which  is  rele- 
vant to  the  matters  in  issue  in  the  origi- 
nal suit,  and  which  in  seeking  affirmative 
relief  only  amplifies  and  makes  clearer 
the  foundation  for  the  intervention  of 
equity,  which  had  been  appealed  to  by  the 
plaintiff  and  the  continue'  'ntervention  of 
which,  would  greatly  speed  a  final  termi- 
nation of  all  matters  for  litigation  between 
the  parties,  should  be  permitted  to  be 
filed.  Pullman  Palace  Car  Co.  v.  Cen- 
tral Transp.  Co.,  171  U.  S.  138,  149,  43  L. 
Ed.  108. 

32.  Same  subject  matter. —  Morgan's, 
etc..  Co.  v.  Texas  Cent.  R.  Co..  137  U.  S. 
171.    201,    34    L.    EH.    625. 

33.  Enforce  :.<j.it  of  legal  rights. — ■ 
Chicago,  etc.,  R.  Co.  v.  Third  Nat.  Rank, 
134  U.  S.  276,  33  L.  Ed.  900;  Railroad  Co. 
V.  Chamberlain,  6  Wall.  748,  18  L.  Ed. 
859. 

34.  Where  complainant  invokes  eq- 
uity's aid. — Pullman  Palace  Car  Co.  v. 
Central  Transp.  Co..  171  U.  S.  138,  141,  43 
L.  Ed.  108. 


An  action  was  brought  for  an  injunc- 
tion to  restrain  the  collection  of  rent 
which  had  accrued  under  a  contract,  en- 
tered into  between  two  companies,  which 
had  been  declared  to  be  illegal,  and  an  of- 
fer was  made  to  return  the  property 
which  had  been  leased  hy  the  complain- 
ant, and  for  which  the  rent  had  accrued. 
A  cross  bill  was  filed  by  the  defendant  by 
which  it  sought  to  avail  itself  of  the 
tenders  made  in  the  bill,  and  asked  for 
an  accounting.  Objection  was  made  to 
the  cross  bill  by  the  plaintiff  on  the 
ground  that  the  cause  of  action,  for  the 
return  of  the  property,  was  a  purely  legal 
one  of  which  the  court  of  equity  had  no 
jurisdiction,  and  that  it  could  reouire  none 
simply  by  filing  a  cross  bill.  It  was  held, 
that  whatever  might  be  the  original  char- 
acter of  the  liability  of  the  plaintiff  to 
return  or  make  compensation  for  the 
property,  that  under  the  facts  set  forth 
in  the  bill  and  cross  bill,  it  could  not  ob- 
ject to  the  filing  of  the  cross  bill  or  the 
determination  of  the  amount  of  its  liabil- 
ity by  court  of  equity.  The  plaintiff  had 
voluntarily  appealed  to  the  jurisdiction 
of  a  court  of  equity  for  the  purpose  of 
obtaining  relief,  and  it  was  within  the 
fair  discretion  of  the  court  to  retain  juris- 
diction of  the  cause  of  the  original  com- 
plaint, and  to  permit  the  filing  of  a  cross 
bill  in  which  the  cross  complainant  might 
seek  affirmative  relief  and  at  the  same 
time  avail  itself  of  the  tenders  made  by 
the  plaintiff  in  its  original  bill.  Pullman 
Palace  Car  Co.  v.  Central  Transp.  Co.,  171 
U.    S.    138,    148,   43    L.    Ed.    108. 

35.  To  set  aside  judgment. — Railroad 
Co  v.  Chamberlain,  6  Wall.  74S.  18  L.  Ed. 
859;  Chicago,  etc.,  R.  Co.  v.  Third  Nat. 
Bank,   134  U.   S.  276,  287,  33   L.   Ed.  900. 

Where  a  bill  was  filed  by  a  Wisconsin 
railroad  company  to  set  aside  a  judg- 
ment, and  a  lease  in  the  nature  of  a  mort- 
gage to  secure  the  same,  and  another 
railroad  corporation  created  by  the  same 
state,  having  become  equitable  owner  of 
the  lease  and  mortgage,  was  admitted  as 
defendant,  and  also  tiled  a  cross  bill  to 
have  the  judgment  enforced,  the  circuit 
court    dismissed    the    original    bill    on    the 
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seeking  to  enjoin  the  sale  of  property  on  execution  under  one  of  several  judg- 
ments, another  judgment  creditor  may  file  a  cross  bill  praying  that  its  judgment 
mav  be  decreed  a  valid  and  subsisting  lien  upon  the  property.36 

D.  Equitable  Defenses  in  Legal  Action — California  System  of  Plead- 
ing.— The  system  of  pleading  in  civil  cases  in  the  courts  of  California  permits 
an  equitable  defense  to  be  set  up  in  a  special  count,  by  way  of  cross-complaint,  in 
the  answer  to  an  action  for  the  possession  of  lands.37 

VII.    Parties. 

A.  Plaintiff. — The  defendants  in  the  original  bill  are  the  complainants  in  the 
cross  bill  as  they  are  the  parties  seeking  affirmative  relief  by  it.38 

Persons  Not  Parties  to  Original  Controversy. — And  persons  who  are  not 
defendants,  and  have  no  right  to  defend  themselves  in  the  original  suit,  cannot 
file  a  cross  bill.39 

B.  Defendants — 1.  Necessity  for  Parties  Defendant. — Parties  defend- 
ants are  as  necessary  to  cross  bills  as  to  original  bills.40 


merits,  and  also  dismissed  the  cross  bill 
for  want  of  jurisdiction,  the  parties  being 
all  citizens  of  the  same  state.  Held,  that 
this  latter  decree  was  erroneous;  the 
proceeding  being  merely  ancillary  to  the 
judgment  in  the  circuit  court,  which  could 
only  be  enforced  in  that  court.  Railroad 
Co.  v.  Chamberlain,  6  Wall.  748.  18  L. 
Ed.   859. 

A  bill  was  filed  to  set  aside  a  judgment. 
One  of  the  defendants,  owner  of  the 
judgment,  filed  a  cross  bill,  praying  that 
the  judgment  might  be  decreed  a  valid 
lien,  and  the  property  sold  to  satisfy  it. 
The  court  dismissed  both  bills,  the  latter 
on  the  ground  that  the  former  having 
been  dismissed  on  its  merits,  the  latter 
could  not  be  maintained,  because  the  par- 
ties litigating  were  both  citizens  of  the 
same  state.  This  last  ruling  was  reversed 
by  the  supreme  court,  the  justice  deliver- 
ing the  opinion,  saying:  "We  think  that 
the  court  erred  in  dismissing  the  cross 
bill.  It  was  filed  for  the  purpose  of  en- 
forcing the  judgment,  which  was  in  the 
circuit  court,  and  could  be  filed  in  no 
other  court,  and  was  but  ancillary  to  and 
dependent  upon  the  original  suit — an  ap- 
propriate proceeding  for  the  purpose  of 
obtaining  satisfaction."  Railroad  Co.  v. 
Chamberlain,  6  Wall.  748,  18  L.  Ed.  859, 
quoted  in  Chicago,  etc..  R.  Co.  v.  Third 
Nat.  Bank,  134  U.  S.  276,  287,  33  L.  Ed. 
900. 

36.  Establishing  judgment. — Chicago, 
etc.,  R.  Co.  v.  Third  Nat.  Bank,  134  U.  S. 
276.  33  L.   Ed.   900. 

37.  Equitable  defenses  to  recovery  of 
land.— Bohall  7-.  Dilla.  114  U.  S.  47,  50, 
29  L.  Ed.  61;  McNee  v.  Donahue,  142  U. 
S.  587,  35  L.  Ed.  1122. 

38.  Parties  plaintiff. — Ayres  v.  Carver, 
17  How.  591,  595,  15  L.  Ed.  179;  Chicago, 
etc.,  R.  Co.  v.  Third  Nat.  Bank,  134  U. 
S.  276,  287,  33  L.  Ed.  900;  Brown  V. 
r.narantee  Trust,  etc.,  Co.,  128  U.  S.  403, 
413,  32  L,.  Ed.  468;  Shields  v.  Barrow,  17 
How.  130,  15  I..  Ed.  L58;  Washington 
Railroad  v.  Bradleys,  L0  Wall.  299.  302, 
19  L.  Ed.  894;    Cross  v.  De  Valle,  1  Wall. 


5,  14,  17  L.  Ed.  515;  Bank  v.  Carrollton 
Railroad,  11  Wall.  G24,  632,  20  L.  Ed.  82; 
French  v.  Shoemaker,  14  Wall.  314,  20 
L.  Ed.  852;  Kingsbury  v.  Buckner,  134 
U.    S.   650,   676,    33   L.    Ed.    1047. 

"A  cross  bill  is  brought  by  a  defend- 
ant in  a  suit  against  the  plaintiff  in  the 
same  suit."  Ayres  v.  Carver,  17  How. 
591,  595,  15  L.  Ed.  179;  Cross  v.  De  Valle, 
1   Wall.   5,  14,  17   L.   Ed.  515. 

39.  Parties  without  interest  in  original 
controversy. — Bank  v.  Arkansas,  20  How. 
530,  15  L.  Ed.  993.  See,  generally,  the 
title   INTERVENTION. 

A  bill  in  equity  was  filed  by  the  state 
of  Arkansas  in  behalf  of  itself  and  all  the 
creditors  of  a  certain  bank.  The  bill 
claimed  that  the  state  had  a  right  to  share 
with  other  creditors  of  the  bank  in  cer- 
tain assets  in  the  hands  of  trustees.  Cer- 
tain persons,  not  parties  to  the  original 
suit  brought  by  the  state,  asked  leave  to 
file  what  they  called  a  cross  bill,  in  which 
they  claimed  a  right  against  the  state  to 
recover  money  due  on,  or  which  had 
arisen  from,  certain  bonds  issued  by  the 
state  to  which  the  complainants  claimed 
to  be  entitled.  They  claimed  that  bonds 
issued  by  the  state  which  furnished  the 
capital  for  the  bank,  had  not  been  paid 
and  that  many  of  these  bonds  were  held 
by  the  plaintiffs  to  the  cross  bill  who 
were  creditors  of  the  bank  as  well  as  of 
the  state.  It  was  held  that  the  bill  was 
not  a  cross  bill  in  the  chancery  sense  of 
the  word,  the  complainants,  according  to 
a  statement  made  in  their  own  pleadings, 
were  not  defendants  and  could  not,  defend 
themselves  in  the  action  brought  by  the 
state,  and  they  could  not,  therefore, 
file  a  cross  bill  nor  be  regarded  as 
defending  themselves  in  that  form  of 
proceedings  in  the  suit  of  the  state.  Bank 
V.   Arkansas,    20    How.   930,    15   L.    Ed.   993. 

Dismissal  of  unnecessary  cross  bill. — 
See  post,  "Effect  of  Dismissal  of  Ori  ,inal 
Bill,"  X. 

40.  Necessity  of  parties  defendant. — 
Washington  Railroad  v.  Bradleys,  10  Wall. 
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2.  Plaintiffs  and  Codefendants. — The  original  complainants  or  one  or 
more  of  the  codefendants  to  the  original  bill  are  the  defendants  against  whom 
the  cross  bill  is  brought.41 

C.  Adding-  New  Parties. — New  parties  cannot  be  brought  into  a  cause  by  a 
cross  bill,42  and  parties  who  have  no  interest  in  the  original  controversy  between 
the  complainant  and  original  defendant,  cannot  be  made  parties  by  cross  bill 
filed  by  the  defendant  in  which  the  complainant  has  no  interest.43 

VIII.    Process. 

It  would  seem  from  some  cases  that  process  is  necessary  to  compel  the  appear- 
ance of  a  party  defendant  to  a  cross  bill.44    But  a  later  case  holds  that  under  the 


299,  302,  19  L.  Ed.  894;  Shields  V.  Barrow, 
17   How.   130,  15  L.   Ed.  158. 

A  petition  by  "way  of  cross  bill,"  which 
makes  nobody  defendant,  which  prays  for 
no  process,  and  under  which  no  process 
is  issued,  is  a  nullity.  Washington  Rail- 
road v.  Bradleys,  10  Wall.  299,  19  L.  Ed. 
894. 

A  vendor  sold  an  estate  for  a  large  sum 
of  money,  and  received  payment  from  time 
to  time,  for  nearly  one-half  of  the  amount. 
Afterwards  he  agreed  to  take  back  the 
property,  upon  the  payment  of  an  addi- 
tional sum  of  money,  which  was  secured 
to  him  by  the  promissory  notes  of  six 
individuals,  four  of  whom  lived  in  one 
state  and  two  in  another.  Becoming  dis- 
satisfied with  this  arrangement,  the 
vendor  filed  a  bill  in  the  circuit  court  of 
the  United  States  against  two  of  the  sure- 
ties to  set  aside  the  agreement  as  having 
been  improperly  procured,  and  to  restore 
him  to  his  rights  under  the  original  sale. 
Two  of  the  sureties  answered  and  insisted 
that  the  compromise  was  made  in  good 
faith  and  one  of  them  filed  a  cross  bill 
against  the  vendor  to  compel  him  to  carry 
it  out.  It  was  held,  that  this  cross  bill 
was  defective  as  to  parties  as  the  other 
securities  and  the  vendee  had  an  interest 
in  the  subject  so  that  without  their 
presence  no  decree  could  be  rendered. 
Shields  v.  Barrow,  17  How.  130,  15  L.  Ed. 
158. 

41.  Brought  against  plaintiffs  and  co- 
defendants. — Cross  v.  De  Valle,  1  Wall.  5, 
14,  17  L.  Ed.  515;  Ayres  v.  Carver,  17 
How.  591,  595,  15  L.  Ed.  179;  Railroad 
Co.  v.  Chamberlain,  6  Wall.  748,  18  L. 
Ed.  859;  Chicago,  etc.,  R.  Co.  v.  Third  Nat. 
Bank,  134  U.  S.  276,  287,  33  L.  Ed.  900; 
Washington  Railroad  v.  Bradleys,  10  Wall. 
299,  302,  19  L.  Ed.  894;  Shields  v.  Barrow, 
17  How.  130,  15  L.  Ed.  158;  French  v. 
Shoemaker,  14  Wall.  314,  20  L.  Ed.  852. 

42.  Cross  bill  cannot  add  new  parties. 
— Bank  v.  Carrollton  Railroad,  11  Wall. 
624,  632,  20  L.  Ed.  82;  Shields  v.  Barrow, 
17  How.  130,  145,  15  L.  Ed.  158. 

A  vendor  sold  an  estate  in  Louisiana 
for  a  large  sum  of  money,  received  pay- 
ment from  time  to  time,  for  nearly  one- 
half  the  amount.  Afterwards  he  agreed  to 
take  back  the  property,  upon  the  pay- 
ment of  an  additional  sum  of  money, 
which  was  secured  to  him  by  the  prom- 
issory   notes    of    six    individuals,    four    of 


whom  lived  in  Louisiana  and  two 
in  Mississippi.  Becoming  dissatisfied  with 
this  arrangement,  the  vendor  filed  a  bill 
in  the  circuit  court  of  the  United  States 
for  Louisiana,  against  the  two  citizens  of 
that  state  to  set  aside  the  agreement  as 
having  been  .improperly  procured,  and  to 
restore  him  to  the  rights  of  the  original 
sale.  After  a  number  of  preliminary  pro- 
ceedings, the  court  passed  an  order  that 
unless  the  two  Mississippi  defendants 
should,  before  a  day  named,  file  a  cross 
bill,  and  make  all  the  Louisiana  parties  de- 
fendants, the  vendor  may  proceed  upon 
his  prayer  to  rescind  the  compromise,  as 
far  as  the  two  Mississippi  parties  were 
concerned.  It  was  held,  that  was  irregu- 
lar, that  parties  cannot  be  forced  into 
court  in  this  way,  nor  new  parties  brought 
into  a  cause  by  a  cross  bill.  Shields  v. 
Barrow,  17  How.  130,  15  L  Ed.  158. 

"New  parties  cannot  be  brought  into  a 
cause  by  a  cross  bill,  and  had  the  bill 
not  been  dismissed,  it  must  have  been 
left  at  the  option  of  the  complainants 
whether  the  case  should  ever  be  brought 
to  a  final  decree.  Under  these  circum- 
stances, there  was  no  reason  for  retaining 
the  bill."  Bank  v.  Carrollton  Railroad,  11 
Wall.  624,  632,  20  L.   Ed.  82. 

43.  Parties  without  interest  in  original 
controversy. — French  v.  Shoemaker,  14 
Wall.   314,   20    L    Ed.   852. 

A,  B,  C,  and  D,  having  a  dispute  about 
their  rights  in  a  railroad  company,  en- 
tered into  a  contract  of  settlement,  by 
which  they  divided  the  stock  in  certain 
proportions  among  them.  A  refused  to 
carry  out  the  contract.  B  filed  a  bill  to 
compel  him  to  stand  to  his  agreement. 
A.  after  answering,  filed  a  cross  bill,  in- 
sisting that  B  ought  to  have  made  C  and 
D  parties  to  his  original  proceeding.  Held, 
that  the  bill,  not  seeking  any  relief  against 
B  and  C,  it  was  not  necessary  that  they 
should  be  parties.  French  v.  Shoemaker, 
14   Wall.    314,   20   L.    Ed.   852. 

44.  Necessary  to  bring  in  defendant. — 
Washington  Railroad  v.  Bradleys,  10  Wall. 
299,  303,  19  L.  Ed.  894;  Smith  v.  Wool- 
folk,  nr,  U.  S.  143,  149.  29  L.  Ed.  357. 
See.  generally,  the  title  SUMMONS  AND 
PROCESS. 

The  court  in  Washington  Railroad  7\ 
Bradleys,  m  Wall.  299,  303,  19  L  Fd.  894, 
spoke  as  follow-:  "Parties  defendant  ari- 
as  necessary  to   cross  bills   as  to   original 
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procedure  in  the  state  of  Illinois  process  was  not  necessary  against  the  defendant 
to  a  cross  bill  even  though  such  defendant  was  an  infant.  This  decision  was  ren- 
dered, however,  under  an  Illinois  statute  which  provided  when  process  was  nec- 
essary against  a  defendant.4 5 

IX.    Objection  to  Cross  Bill. 

A.  Demurrer  for  Impertinence. — Objection  to  matter  in  a  cross  bill  which 
is  impertinent  should  be  made  by  demurrer.40 

B.  Striking  from  the  Files. — A  cross  bill  which  is  a  nullity  should  be 
stricken  from  the  files.47 

C.  Collusion. — It  has  been  held  that  collusion  was  not  a  valid  objection  to  a 
cross   bill.48 

D.  Variance. — It  has  been  held,  that  a  single  alternative  averment  in  a  cross 
bill  that  property  was  the  separate  property  of  the  wife,  will  not  constitute  such 
a  variance  as  to  warrant  its  dismissal  where  the  evidence  shows  that  the  wife 
claimed  it  as  her  general  property.49 

X.    Effect  of  Dismissal  of  Original  Bill. 

As  a  general  rule,  when  an  original  bill  is  dismissed  before  final  hearing,  a 
cross  bill  filed  by  a  defendant  falls  with  it.50    And  where,  by  a  decree  dismissing 


bills  and  their  appearance  in  both  cases 
is  enforced  by  process  in  the  same 
manner. 

"It  is  settled  that  one  defendant  cannot 
have  a  decree  against  a  codefendant  with- 
out a  cross  bill,  with  proper  prayer,  and 
process  or  answer,  as  in  an  original  suit." 
Smith  v.  Woolfolk,  115  U.  S.  143,  148,  29 
L.  Ed.  357. 

45.  Unnecessary  under  Illinois  Statute. 
— Kingsbury  v.  Buckner,  134  U.  S.  650, 
676,  33   L.   Ed.    1047. 

An  action  was  begun  to  recover  pos- 
session of  certain  lands  by  the  complain- 
ant who  claimed  the  right  to  the  property 
as  an  heir  of  the  former  owner.  A  cross 
bill  was  filed  by  one  of  the  defendants 
against  the  plaintiff  and  codefendants 
asking  for  certain  affirmative  relief.  Ob- 
jection was  made  that  the  plaintiff  could 
not  be  brought  into  court  except  by 
process  upon  the  cross  bill.  It  was  held 
that  under  the  Illinois  statute  no  process 
was  necessary  to  bring  in  the  parties  to 
the  original  bill.  Kingsbury  v.  Buckner, 
134  U.   S.   650,  676,  33  L.   Ed.   1047. 

46.  Demurrer  to  impertinent  matter. — 
Harrison  v.  Perea,  168  U.  S.  311,  318,  42 
L.  Ed.  478.  See,  also,  the  title  PLEAD- 
ING. 

Where  the  allegations  of  the  defendant's 
answer  to  the  original  bill  are  impertinent 
and  the  allegations  in  the  cross  bill  are 
of  the  same  nature,  only  being  more  ex- 
tended and  set  forth  with  almost  infinite 
detail,  the  cross  bill  would  be  multifarious 
and  a  demurrer  on  that  ground  should 
be  sustained.  Harrison  v.  Perea,  168  U. 
S.  311,  42  L.  Ed.   178 

47.  Stricken  from  the  files  when  a 
nullity. — Washington  Railroad  v.  Bradleys, 
in  Wall.  299,  302,  19  I..  Ed.  -'.» t.  See,  also, 
T<  icas  V.  Chiles,  K)  Wall.  127,  19  L.  Ed. 
971;  Mullcr  v.  Dows,  94  U.  S.  444,  454,  24 
L.  Ed.  •:>>; 

A  cross   bill   was    filed   praying   the    re- 


verse of  what  the  complainant  prayed  in 
the  original  bill  but  not  making  anybody 
defendant  or  praying  for  process  and 
upon  which  no  process  was  issued.  It 
was  held  that  no  relief  could  be  granted 
upon  this  cross  bill,  as  it  was  a  nullity 
and  was  not  before  the  court  and  should 
be  stricken  from  the  files.  Washington 
Railroad  v.  Bradleys,  10  Wall.  299,  303, 
19    L.    Ed.    S94. 

48.  Collusion.— Muller  v.  Dows,  94  U. 
S.    444,    454.    24    L.    Ed.    207. 

"That  the  cross  bills  were  collusive  in 
their  origin,  purpose,  and  conduct,  if  such 
was  the  fact,  which  we  do  not  perceive, 
is  of  no  importance,  since  the  appellants 
had  an  unobstructed  opportunity  to  vindi- 
cate their  rights.  They  might,  if  they  had 
chosen,  have  become  parties  defendant  to 
the  cross  bills,  and,  if  they  had,  they 
could  not  have  resisted  the  relief  given 
by  the  court."  Muller  v.  Dows,  94  U. 
S.  444,  454,  24  L.   Ed.  207. 

49.  Kaiser  v.  Stickney,  131  U.  S.  appx. 
clxxxvii,  26   L.   Ed.   176. 

A  bill  was  filed  to  set  aside  a  trust  deed 
claiming  it  was  executed  by  a  wife  alone 
for  the  conveyance  of  her  general  prop- 
erty, and  the  defendants  filed  a  cross  bill 
to  enforce  the  deed  claiming  it  was 
executed  by  both  husband  and  wife.  It 
was  held,  that  the  cross  bill  would  not  be 
dismissed  on  account  of  variance  because 
of  a  single  alternative  averment  that  it 
was  a  separate  property  of  the  wife,  where 
the  proof  showed  that  it  was  the  wife's 
general  property.  Kaiser  v.  Stickney,  131 
U.    S.     appx.    clxxxvii,  26   L.    Ed.    176. 

50.  General  rule. — Chicago,  etc.,  R.  Co. 
v.  Union  Rolling  Mill  Co..  109  U.  S.  702, 
713,  27  L.  Ed.  1081;  Minnesota  Co.  v.  St. 
Paul  Co.,  6  Wall.  742,  Tic.  18  L.  Ed.  856; 
Dow-  v.  Chicago,  11  Wall.  108,  112,  20 
L.  Ed.  65;  Dewey  v.  West  Fairmont  Gas 
Coal  Co.,  123  U.  S.  329,  333,  31  L.  Ed. 
179;    Pullman    Palace    Car    Co.    v.    Central 
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a  supplimental  bill,  the  rights  of  the  parties  become  so  established  that  the  cross 
bill  becomes  useless,  the  cross  bill  should  also  be  dismissed.51 

Decretal  of  Rights  Established  by  Cross  Bill. — But  an  exception  to  this 
rule  has  been  made  in  a  number  of  cases  in  which  it  was  held,  that  where  the 
affirmative  relief  prayed  for  in  the  cross  bill,  while  growing  out  of,  was  not  de- 
pendent upon  the  case  set  out  in  the  original  bill,  the  court  would  decree  the  rights 
as  established  by  the  cross  bill  even  after  the  dismissal  of  the  original  bill.52 


Transp.  Co.,  171  U.  S.  138,  145,  43  L. 
Ed.  108;  Winters  v.  Ethell,  132  U.  S.  207, 
210,  33  L.  Ed.  339;  Bowker  v.  United 
States,  1S6  U.  S.  135,  141,  46  L.  Ed.  1090; 
Holgate  v.  Eaton,  116  U.  S.  33,  42,  29  L. 
Ed.  538;  Sunflower  Oil  Co.  v.  Wilson,  142 
U.  S.  313,  324,  35  L.  Ed.  1025;  United 
States  v.  California,  etc.,  Land  Co.,  192  U. 
S.  355,  360,  48  L.  Ed.  476;  Muller  v.  Dows, 
94  U.  S.  444,  454,  24  L.  Ed.  207. 

"It  may  be  conceded  that  when  an 
original  bill  is  dismissed  before  final  hear- 
ing, a  cross  bill  filed  by  a  defendant  falls 
with  it."  Chicago,  etc.,  R.  Co.  v.  Union 
Rolling  Mill  Co.,  109  U.  S.  702,  713,  27  L. 
Ed.  1081. 

Where  a  cross  bill  was  entirely  depend- 
ant upon  the  case  as  stated  in  the  original 
bill  and  sought  no  relief  purely  equitable, 
it  was  proper  upon  the  dismissal  of  the 
original  bill  to  dismiss  the  cross  bill  also. 
Dewey  v.  West  Fairmont  Gas  Coal  Co., 
123   U.    S.   329,   334,   31    L.    Ed.    179. 

A  contract  was  entered  into  between 
two  corporations  by  which  one  company 
agreed  to  sell  and  deliver,  and  the  other 
company  to  receive  a  certain  amount  of 
coke  which  was  to  be  used  for  the  making 
of  pig  iron.  After  a  certain  amount  of 
coke  had  been  delivered,  the  purchasing 
company  refused  to  receive  any  more 
and  later  brought  a  suit  in  equity  against 
the  selling  company  claiming  that  the 
coke  was  of  inferior  quality  to  that 
specified  in  the  contract,  giving  that  as 
a  reason  for  terminating  the  contract  and 
asking  damages  because  of  the  inferiority 
of  the  coke  delivered  up  to  the  time  the 
contract  was  terminated.  The  defendants 
filed  an  answer  and  cross  bill,  and  in  their 
cross  bill  claimed  damages  because  of  the 
wrongful  termination  of  the  contract  by 
the  plaintiff.  It  was  held  by  the  court,  that 
the  allegations  set  out  in  the  plaintiff's  bill 
were  untrue;  that  there  was  no  warranty 
that  the  coke  was  to  be  of  a  certain  quality 
and  that  plaintiff  had  suffered  no  damages 
by  reason  of  this  fact,  and  it  dismissed 
plaintiff's  bill.  At  the  same  time  it  dis- 
missed the  cross  bill  of  the  defendant, 
holding  that  the  cross  bill  was  dependent 
entirely  upon  the  original  bill  and  that  it 
sought  no  relief  purely  equitable,  and  upon 
the  failure  of  the  original  bill  the  cross 
bill  failed  also.  Dewey  v.  West  Fairmont 
Gas  Coal  Co.,  123  U.  S.  329,  333,  31  L. 
Ed.    179. 

A  suit  in  equity  was  begun  to  restrain 
the  collection  of  certain  taxes  against  the 
complainant  by  a  state,  upon  certain  bank 
stock  which  complainant  owned.  A  cross  . 
bill  was  filed  by  the  bank  in  which  it  asked 
5  U  S  Enc— 10 


for  relief  upon  various  grounds,  the 
original  bill  was  dismissed  by  the  trial 
court  upon  demurrer,  the  court  holding 
that  the  complainant  had  not  made  out  a 
case  sufficient  to  warrant  the  interposition 
of  a  court  of  equity  and  the  cross  bill  was 
also  dismissed.  It  was-also  held,  that  while 
the  cross  bill  presented  by  the  bank  might 
have  shown  a  ground  for  the  relief,  yet,  as 
a  cross  bill,  it  must  follow  the  fate  of  the 
original  bill.  Dows  v.  Chicago,  11  Wall. 
108,  20  L.  Ed.  65. 

A  bill  was  brought  for  the  purpose  of 
having  certain  patents  of  land,  issued  to  a 
land  company  by  the  United  States, 
declared  void.  The  land  company  filed  a 
cross  bill  seeking  to  enjoin  the  allotment 
of  such  land,  and  issue  of  patents  for  the 
same  to  other  persons.  It  was  held  upon 
the  dismissal  of  the  original  bill,  that  as 
the  bill  must  be  dismissed,  there  seemed 
to  be  no  reason  why  the  cross  bill  should 
not  be  dismissed  also,  according  to  the 
general  rule  in  such  cases,  and  that  while  it 
was  true  that  the  cross  bill  was  not 
merely  in  aid  of  the  defense,  and  that 
relief  had  been  given  upon  the  cross  bill 
in  such  cases  notwithstanding  the  dis- 
missal of  the  bill,  yet  it  was  unlikely 
that  the  land  company  would  ever  have 
any  need  for  the  relief  prayed  for  in  the 
cross  bill.  United  States  v.  California, 
etc.,  Land  Co.,  192  U.  S.  355,  48  L.  Ed. 
476. 

51.  Where  cross  bill  is  unnecessary. — 
Minnesota  Co.  v.  St.  Paul  Co.,  6  Wall. 
742,  746,  18   L.   Ed.   856. 

52.  Where  cross  bill  sets  up  equities. — 
Minnesota  Co.  v.  St.  Paul  Co.,  6  Wall. 
742.  746,  18  L.  Ed.  856;  Dows  v.  Chicago, 
11  Wall.  108,  112.  20  L.  Ed.  65;  Chicago, 
etc.,  R.  Co.  v.  Union  Rollins  Mill  Co., 
109  U.  S.  702,  713,  27  L.  Ed.  1081;  Winters 
V.  Ethell.  132  U.  S.  207,  210.  33  L.  Ed.  339; 
Pullman  Palace  Car  Co.  v.  Central  Transp. 
Co.,  171  U.  S.  138,  145,  43  L.  Ed.  108; 
Lnited  States  v.  California,  etc..  Land 
Co.,  192  U.  S.  355,  360,  48  L.  Ed.  476; 
Holgate  v.  Eaton,  116  U.  S.  33,  29  L.  Ed. 
538. 

A  voluntary  dismissal  of  an  original  bill 
will  not  prevent  a  court  proceeding  to 
render  judgment  upon  a  cross  bill,  where 
the  cross  bill  asks  relief  independent  of 
the  case  set  out  in  the  original  bill,  yet 
relating  to  the  same  transaction.  Kirby 
<•.  American  Soda-Fountain  Co.,  194  U. 
S.  141,  48  L.   Ed.  911. 

"The  general  rule  is  that  the  original 
bill  and  the  cross  bill  should  be  heard  to- 
gether and  disposed  of  by  one  decree, 
although,  where  the  cross  bill  asks  affirm- 


146 


CROSS  BILLS. 


XI.    Jurisdiction. 

Jurisdiction  as  dependent  on  citizenship  of  parties,  or  the  amount  in  contro- 
versy, see  the  titles  Courts,  vol.  4,  p.  861 ;  Equity. 

XII.    Hearing. 

A.  Causes  Heard  Together. — Both  the  original  and  cross  bill  constitute  one 
suit  and  ought  to  be  heard  at  the  same  time.53 

B.  Auxiliary  Cause  Heard  First. — Where  under  the  system  of  procedure 
which  obtains  in  California  an  equitable  defense  by  means  of  a  cross  complaint  is 


ative  relief,  and  is  therefore  not  a  pure 
cross  bill,  the  dismissal  of  the  original 
bill  may  not  dispose  of  the  cross  bill, 
which  may  be  retained  for  a  com- 
plete determination  of  the  cause. 
Holgate  v.  Eaton,  116  U.  S.  33,  29  L.  Ed. 
538,  illustrates  this.  There  the  bill  and 
cross  bill  were  heard  together,  and  it  was 
held  that  the  original  bill  must  be  dis- 
missed, but  that  relief  might  be  accorded 
on  the  cross  bill.  The  cross  bill  was  not 
filed  merely  as  a  means  of  defense,  but  of 
obtaining  affirmative  relief,  and  the  defeat 
of  the  bill  sustained  the  disposition  of  the 
cause  on  the  cross  bill.  Such  might  be 
the  result  here  if  it  turned  out  on  the 
hearing  that  the  Azalea  was  in  fault  and 
not  the  schooner,  provided  jurisdiction 
could  be  maintained  to  award  relief 
against  the  United  States.  But  in  any 
point  of  view,  the  decree  on  the  cross 
libel  did  not  so  finally  dispose  of  the 
whole  case  as  to  entitle  us  to  take  juris- 
diction under  §  5  of  the  act  of  1891." 
Bowker  v.  United  States,  186  U.  S.  135, 
141,    46    L.    Ed.    1090. 

An  action  was  brought  to  foreclose  a 
mortgage  upon  a  railroad,  and  to  have  a 
receiver  appointed  pending  the  foreclo- 
sure proceeding.  A  petition  of  interven- 
tion was  filed  by  a  corporation  not  a 
party  to  the  original  proceedings,  which 
prayed  that  the  receiver  be  compelled  to 
carry  out  a  certain  contract  made  between 
the  railroad  and  intervening  petitioner. 
An  answer  and  cross  petition  was  filed  by 
the  receiver  in  which  certain  allegations 
of  the  petition  was  denied,  and  certain 
affirmative  relief  was  asked  against  the' 
intervening  petitioner.  It  was  held,  that 
under  the  circumstances  of  the  case,  and 
in  view  of  the  fact  that  a  court  of  equity 
takes  jurisdiction  of  all  questions  with 
respect  to  the  property  affected  as  ancillary 
to  its  jurisdiction  over  the  main  case,  the 
dismissal  of  the  intervening  petition  did 
not  necessarily  involve  a  dismissal  of  the 
cross  petition,  and  the  court,  having  juris- 
diction of  the  entire  proceeding,  may  pro- 
ceed to  do  complete  justice  between  the 
parties.  Sunflower  Oil  Co.  v.  Wilson,  142 
U.    S.    313.   324,    35    L.    Ed.    1025. 

53.  Causes  heard  together. — Ex  parte 
Railroad  Co.,  95  U.  S.  221,  225,  24  L.  Ed. 
355;  Ayres  v.  Carver,  17  How.  591,  15 
L.  Ed.  179;  Moore  v.  Huntington,  17 
WaH.   417,  21    L.    Ed.   642;    Ayers  v.   Chi- 


cago, 101  U.  S.  184,  187,  25  L.  Ed.  838; 
Graves  v.  Corbin,  132  U.  S.  571,  587,  3 
L.  Ed.  462;  Kingsbury  v.  Buckner,  134 
U.  S.  650,  676,  33  L.  Ed.  1047;  Winters  v. 
Ethell,  132  U.  S.  207.  209,  33  L.  Ed.  339. 
Where  a  cross  bill  and  answers  are 
filed  in  a  case  and  the  decree  undertakes 
to  dispose  of  the  whole  case,  it  should 
dispose  of  the  issues  raised  in  them. 
Moore  v.  Huntington,  17  Wall.  417,  21  L,. 
Ed.   642. 

"A  cross  bill  was  filed  by  defendants 
against  complainants,  which  was  an- 
swered. No  notice  was  taken  of  it  in 
the  final  decree,  which  should  have  been 
done,  though  the  court  undoubtedly  sup- 
posed it  was  disposing  of  the  whole  case. 
On  the  return  of  the  case  this  may  be 
corrected,  and  if  on  the  next  hearing  the 
plaintiffs  in  the  cross  bill  are  entitled  to 
any  relief,  the  pleadings  are  a  sufficient 
foundation  for  a  decree  in  their  favor." 
Moore  v.  Huntington,  17  Wall.  417,  21  L. 
Ed.    642. 

"But  the  cross  bill  is  to  be  regarded  as 
an  adjunct  or  part  of  the  original  suit, 
and  the  whole  together  as  constituting 
but  one  case."  Kingsbury  v.  Buckner, 
134  U.  S.  650,  676,  33  L.  Ed.  1047.  See. 
also,    ante,    "Nature,"    II. 

"In  Ayers  v.  Chicago,  101  U.  S.  184,. 
25  L.  Ed.  838,  a  bill  was  filed  in  a  state 
court  of  Illinois,  by  the  city  of  Chicago 
against  citizens  of  Illinois,  to  enforce  a 
deed  of  trust.  A  citizen  of  Alabama,  hav- 
ing a  judgment  against  one  of  the  defend- 
ants, and  claiming  a  lien  on  the  property 
covered  by  the  deed  of  trust,  was  ad- 
mitted as  a  party  defendant  to  the  suit, 
and  filed  a  cross  bill  to  enforce  such  lien, 
and  removed  the  suit  into  the  federal 
court,  on  the  ground  that  in  the  original 
suit  there  was  a  controversy  wholly  be- 
tween him  and  the  original  plaintiff,  and 
that  in  the  cross  suit  the  controversy  was 
wholly  between  citizens  of  different 
states.  The  cause  was  remanded,  and  on 
appeal  this  court  affirmed  that  decision, 
saying  that  the  original  bill  and  the  cross 
bill  constituted  one  suit;  that  the  inter- 
vener was  allowed  to  take  part  in  a  con- 
troversy between  the  city  and  the  debtor; 
that  he  had  no  dispute  with  the  debtor, 
and  none  separably  with  the  city;  that 
he  and  the  debtor  had  a  controversy  with 
the    city    as    to    its    lien    on    the   property; 
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set  up  to  an  action  for  the  possession  of  land,  the  equitable  defense  must  be  dis- 
posed of  before  the  legal  remedy  is  considered.54 

XIII.    Appeal  and  Error. 

As  to  the  dismissal  of  a  cross  bill  being  a  ground  of  appeal  or  error,  see  the 
title  Appeal  and  Error,  vol.  1,  p.  945. 

XIV.    Amendment  of  Cross  Bill. 

As  to  the  amendment  of  cross  bills,  see  the  title  Amendments,  vol.  1,  p.  297. 

CROSS  COMPLAINT.— See  the  title  Ejectment. 

CROSS   DEMAND.— See   the   title    Set-Ofe,    Recoupment   and   Counter- 
claim. 

CROSS-EXAMINATION.— See,  generally,  the  titles  Witnesses. 

that    the    debtor,    who    was    on    the    same  was    not    removable."      Graves    v.    Corbin, 

side   of   the   controversy  with   him.   was   a  132  U.   S.   571,   587,  33  L.   Ed.  462. 
citizen    of   the    same    state    with    the    city;  54.    Disposal  of  auxiliary  case. — McNee 

and    that,    such    being    the    case,    the    suit  v.  Donahue,  142  U.  S.  587,  35  I_.  Ed.  1122 
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BY   ERNEST    P.    STEINHAUER. 

I.   Mutual  Rights  and  Duties  of  Railroad  and  Traveler,  148. 

A.  Degree  of  Care  Required  of  Both,  148. 

B.  Right  of   Precedence  at   Crossing,   149. 

II.    Duty  of  Railroad  Companies  at  Crossings,   149. 

A.  Degree  of  Care  Required,  149. 

B.  Literal   Compliance   with   Statutory   Requirements,   150. 

C.  Duty  to  Give  Signal  by  Bell  or  Whistle,  150. 

D.  Duty  to  Keep  Flagman  at  Crossing,  150. 

E.  Rate  of  Speed,  150. 

III.  Contributory  Negligence  of  Traveler,   151. 

A.  General  Principles,   151. 

B.  Duty  to  Stop,  Look  and  Lis*ten,  151. 

C.  Going  on  Crossing  When  Safety  Gates  Are  Closed,  151. 

IV.  Actions  for  Injuries  at  Crossings,    152. 

A.  Evidence,  152. 

1.  Presumption,   152. 

2.  Admissibility,    152. 

B.  Province  of  Court  and  Jury,  152. 

CROSS   REFERENCES. 

See  the  titles  Appeal  and  Error,  vol.  1,  p.  333 ;  Carriers,  vol.  3,  p.  556;  Emi- 
nent Domain;  Instructions;  Master  and  Servant;  Negligence;  Rail- 
roads;   Street  Railways, 

As  to  constitutionality  of  a  state  statute  compelling  railroad  companies  to  pay 
entire  expense  of  changing  grade  at  a  crossing,  see  the  title  Constitutional  Law, 
vol.  4,  p.  1.  As  to  right  of  a  state  legislature  to  apportion  the  expense  of  repairing 
a  viaduct  as  it  sees  fit  among  several  railroads  crossed  by  such  viaduct,  see  the  title 
Constitutional  Law,  vol.  4,  p.  1.  As  to  right  of  a  state  to  change  agreement 
entered  into  between  a  city  and  a  railroad  company  respecting  a  viaduct  over  a 
crossing,  see  the  title  Constitutional  Law,  vol.  4,  p.  1. 

I.   Mutual  Rights  and  Duties  of  Railroad  and  Traveler. 

A.  Degree  of  Care  Required  of  Both. — The  obligations,  rights  and  duties  of 
railroads  and  travelers  upon  highways  crossing  them  are  mutual  and  reciprocal, 
and  no  greater  degree  of  care  is  required  of  the  one  than  of  the  other.1 


1.  Degree    of    care    required    of   both. — 

Continental  Imp.  Co.  v.  Stead,  95  U.  S. 
161,  163,  24  L.  Ed.  403;  Texas  &  Pac.  R. 
Co.  v.  Cody,  166  U.  S.  606,  615,  41  L.  Ed. 
1132. 

The  people  have  the  same  right  to  travel 
on  the  ordinary  highways  as  the  railway 
companies  have  to  run  trains  on  the  rail- 
roads. Continental  Imp.  Co.  v.  Stead,  95 
U.  S.  161,  165,  24  L.   Ed.  403. 

The  plaintiff  cannot  have  a  verdict  un- 
less the  persons  in  charge  of  the  train 
were  guilty  of  negligence  or  want  of  due 
care,  and  unless  the  plaintiff  himself  was 
free  from  any  negligence  or  carelessness 
which  contributed  to  the  injury.  Conti- 
nental Imp.  Co.  v.  Stead,  95  U.  S.  161,  164, 
24   L.   Ed.   403. 


Both  parties  are  bound  to  exercise  such 
care  as,  under  ordinary  circumstances, 
would  avoid  danger;  such  care  as  men  of 
common  prudence  and  intelligence  would 
ordinarily  use  under  like  circumstances. 
The  amount  of  care  required  depends  on 
the  risk  of  danger.  Where  the  view  is 
obstructed  so  that  parties  crossing  the 
railroad  cannot  see  an  approaching  train, 
the  exercise  of  greater  care  and  caution 
is  required  on  both  sides;  as  well  on  the 
.part  of  those  having  the  management  of 
the  train  as  of  those  crossing  the  rail- 
road; the  former  should  approach  the 
crossing  at  a  less  rate  of  speed,  and  use 
increased  diligence  to  give  warning  of 
their  approach.  If  the  train  is  a  special 
one,  it  is  still  more  incumbent  upon  them 
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On  Dark  Night. — If  the  night  is  dark  and  misty,  and  no  light  is  at  the  cross- 
ing, a  greater  care  and  prudence  is  required  of   both  parties.2 

B.  Right  of  Precedence  at  Crossing. — From  the  character  and  momentum 
of  a  railroad  train,  and  the  requirements  of  public  travel  by  means  thereof,  it  can- 
not be  expected  that  it  shall  stop  and  give  precedence  to  an  approaching  wagon  to 
make  the  crossing  first;  it  is  the  duty  of  the  wagon  to  wait  for  the  train.  The 
train  has  the  preference  and  right  of  way,  but  it  is  bound  to  give  due  warning  of 
its  approach,  so  that  the  wagon  may  stop  and  allow  it  to  pass,  and  to  use  every 
exertion  to  stop  if  the  wagon  is  inevitably  in  the  way.3 

II.    Duty  of  Railroad  Companies  at  Crossings. 

A.  Degree  of  Care  Required. — The  doctrine  with  reference  to  injuries  to 
those  crossing  the  track  of  a  railway,  where  the  right  to  cross  exists,  is  that  the 
company  must  use  such  reasonable  care  and  precaution  as  ordinary  prudence 
would  indicate.4 


in  going  through  such  a  place  to  slacken 
their  speed  and  sound  the  whistle  and 
ring  the  bell,  than  if  the  train  were  run- 
ning on  regular  time;  and,  on  the  other 
hand,  the  party  crossing  with  a  team 
should  proceed  with  more  caution  and 
circumspection  than  if  the  crossing  were 
in  an  open  country,  and  not  venture  upon 
the  track  without  ascertaining  that  no 
train  was  approaching,  or  at  least  without 
using  the  means  that  common  prudence 
would  dictate  to  ascertain  such  fact;  but, 
if  a  train  is  not  a  regular  one,  no  train 
being  due  at  the  time,  the  same  degree 
of  caution  would  not  be  expected  on  his 
part  as  if  it  were  a  regular  train  and  on 
usual  time.  Continental  Imp.  Co.  v.  Stead, 
95  U.  S.   161,   163,  24   L.    Ed.   403. 

While  those  using  a  public  highway  are 
under  a  duty  to  keep  out  of  the  way  of 
railroad  cars  crossing  it,  and  to  exercise 
to  that  end  such  care  as  the  circumstances 
make  necessary,  the  railroad  company,  in 
moving  cars  upon  its  road,  is  bound  to  ob- 
serve like  care  towards  those  who,  while 
traveling  upon  such  highways,  whether  on 
foot  or  in  vehicles,  are  obliged  to  pass 
over  its  tracks.  The  right  of  a  railroad 
company  to  the  use  of  its  tracks  for  the 
movement  of  engines  and  cars  is  no 
greater  in  the  eye  of  the  law  than  the 
right  of  an  individual  to  travel  over  a 
highway  extending  across  such  tracks. 
The  former  is  granted,  subject  to  the  con- 
dition, necessarily  implied,  that  it  shall  be 
so  used  as  not  unreasonably  to  interfere 
with  or  abridge  the  latter.  The  obliga- 
tion to  use  one's  property  in  such  a  man- 
ner as  not  to  injure  that  of  others  rests 
equally  upon  corporations  and  individuals. 
The  duty  of  railroad  companies  whose 
tracks  cross  public  highways  at  grade  to 
give  warning  to  those  traveling  upon 
them  has  been  under  consideration  in 
many  adjudged  cases.  When  the  subject 
is  regulated  by  statute  it  may  not  be  diffi- 
cult, in  a  particular  case,  to  determine 
whether  the  railroad  company  has  per- 
formed its  duty  in  that  regard  to  the 
public.  If  there  be  no  statute  prescrib- 
ing in  what  mode  the  necessary  warning 
shall  be   given   when   a   train   of  cars   ap- 


proaches a  public  highway  that  crosses  a 
railroad  track,  at  grade,  the  question  of 
negligence  must  be  determined  by  the 
special  circumstances  of  each  case.  In 
some  localities,  in  thickly  settled  com- 
munities, greater  vigilance  and  more  safe- 
guards are  required  upon  the  part  of  the 
railroad  company  than  would  be  neces- 
sary in  other  localities.  What  would  be 
due  care  in  one  locality  might  be  negli- 
gence in  another.  A  very  high  degree  of 
caution  and  circumspection  is  required 
under  some  circumstances.  Delaware, 
etc.,  R.  Co.  v.  Converse,  139  U.  S.  469,  472, 
473,   35   L.   Ed.  213. 

2.  On  dark  night.— Texas  &  Pac.  R.  Co. 
V.  Cody,  166  U.  S.  606,  613,  41  L.  Ed.  1132. 

3.  Right  of  precedence  at  crossing. — 
Continental  Imp.  Co.  v.  Stead,  95  U.  S. 
161,    164,   24   L-    Ed.   403. 

Conceding  that  the  railway  train  has 
the  right  of  precedence  at  crossing,  the 
parties  are  still  on  equal  terms  as  to  the 
exercise  of  care  and  diligence  in  regard 
to  their  relative  duties.  The  right  of  prec- 
edence referred  to  does  not  impose  upon 
the  wagon  the  whole  duty  of  avoiding  a 
collision.  It  is  accompanied  with,  and 
conditioned  upon,  the  duty  of  the  train  to 
give  due  and  timely  warning  of  approach. 
The  duty  of  the  wagon  to  yield  precedence 
is  based  upon  this  condition.  Both  par- 
ties are  charged  with  the  mutual  duty  of 
keeping  a  careful  lookout  for  danger;  and 
the  degree  of  diligence  to  be  exercised 
on  either  side  is  such  as  a  prudent  man 
would  exercise  under  the  circumstances 
of  the  case  in  endeavoring  fairly  to  per- 
form his  duty.  Continental  Imp.  Co.  v. 
Stead,  95  U.  S.  161,  165,  24  L.   Ed.  403. 

4.  Degree  of  care  required. — Grand 
Trunk  R.  Co.  v.  Ives,  144  U.  S.  408,  420, 
36  L.  Ed.  485.  See  ante,  "Degree  of 
Care  Required  of  Both,"  I,  A. 

The  severing  of  a  train  of  cars  in  the 
night  time,  leaving  a  part  of  them  un- 
controlled otherwise  than  by  ordinary 
brakes,  to  run  across  a  public  highway,  at 
grade,  without  some  warning  by  a  flag- 
man or  by  bell  or  whistle,  or  in  some 
other  effective  mode,  that  they  were  ap- 
proaching, is  in  such  obvious  disregard  of 
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B.  Literal  Compliance  with  Statutory  Requirements. — The  rule  is  well 
nigh,  if  not  quite,  universal,  that  a  railroad  company,  under  certain  circumstances, 
will  not  be  held  free  from  negligence,  even  though  it  may  have  complied  literally 
with  the  terms  of  a  statute  prescribing  certain  signals  to  be  given,  and  other 
precautions  to  be  taken  by  it,  for  the  safety  of  the  traveling  public  at  crossings. 
The  duty  may  exist,  outside  the  statute  to  provide  flagman  or  gates  or  other 
adequate  warning  or  appliance,  if  the  situation  of  the  crossing  reasonably  re- 
quires that.5 

C.  Duty  to  Give  Signal  by  Bell  or  Whistle. — It  is  the  duty  of  those  having 
the  management  of  a  train  to  cause  the  bell  of  the  engine  to  be  rung  a  sufficient 
time  before  crossing  a  street,  to  give  warning  to  any  passengers  on  that  street 
desirous  of  crossing,  and  to  keep  it  ringing  till  the  tender  has  crossed  the  street ; 
and  also  to  keep  a  proper  and  vigilant  lookout  in  the  direction  the  train  is  mov- 


ing 


Object  of  Statutes  Requiring  Use  of  Bell  or  Whistle.— The  object  of  the 
statutes  requiring  the  use  of  a  bell  or  whistle  at  railroad  crossings  is  to  protect 
travelers  on  the  highways.7 

D.  Duty  to  Keep  Flagman  at  Crossing. — Whether  ordinary  care  or  rea- 
sonable prudence  requires  a  railroad  company  to  keep  a  flagman  stationed  at  a 
crossing  that  is  especially  dangerous,  is  a  question  of  fact  for  a  jury  to  determine, 
under  all  the  circumstances  of  the  case;  although  in  some  cases  it  has  been  held 
that  it  is  a  question  of  law  for  the  court.8 

Liability  of  Company  for  Flagman's  Negligence.—  Where  there  is  suf- 
ficient evidence  to  prove  that  a  flagman  is  employed  by  a  railroad  company,  the 
company  is  liable   for  his  negligence.9 

E.  Rate  of  Speed. — The  speed  of  a  train  at  a  crossing  should  not  be  so 
great  as  to  render  unavailing  the  warning  of  its  whistle  and  bell ;  and  this  cau- 
tion is  especially  applicable  when  their  sound  is  obstructed  by  winds  and  other 


the  rights  of  persons  using  that  highway, 
that  the  court  is  justified  in  saying,  as 
matter  of  law,  not  simply  that  such  facts 
are  evidence  of  negligence,  but  that  they 
constitute  negligence,  upon  the  part  of 
the  company.  Delaware,  etc.,  R.  Co.  v. 
Converse,  139  U.  S.  469,  473,  35  L.  Ed.  213. 

5.  Literal  compliance  with  statutory  re- 
quirements.— Grand  Trunk  R.  Co.  v.  Ives, 
144  U.  S.  408,  420,  36  L.  Ed.  485. 

6  Duty  to  give  signal  by  bell  or  whistle. 
—Railway  Co.  v.  Whitton,  13  Wall.  270, 
277,  290,  20  L-  Ed.  571.  See  ante,  "Degree 
of  Care   Required,"   II,  A. 

7.  Object  of  statutes  requiring  use  of 
bell  or  whistle. — Randall  v.  Baltimore,  etc., 
R.  Co.,  109  U.  S.  478,  27  L.  Ed.  1003. 

A  statute  of  West  Virginia  provides 
that  "a  bell  or  steam  whistle  shall  be 
placed  on  each  locomotive  engine,  which 
shall  be  rung  or  whistled  by  the  engineer 
or  fireman  at  the  distance  of  at  least 
sixty  rods  from  the  place  where  the  rail- 
road crosses  any  public  street  or  highway, 
and  be  kept  ringing  or  whistling  until  such 
street  or  highway  is  reached,"  under  a 
penalty  not  exceeding  $100  for  each  neg- 
lect: and  that  "the  corporation  owning 
the  railroad  shall  be  liable  to  any  person 
injured  for  all  damages  sustained  by  rea- 
son of  such  neglect."  Held,  that  this 
statute  does  not  supersede  the  general 
rule  of  law,  which  exempts  the  corpora- 
tion from  liability  to  its  own  servants  for 
the  fault  of  their  fellow  servants.     Randall 


v.  Baltimore,  etc.,  R.  Co.,  109  U.  S.  478, 
480,  27  L.  Ed.  1003.  See  the  title 
FELLOW  SERVANTS. 

8.  Duty  to  keep  flagman  at  crossing. — 
Grand  Trunk  R.  Co.  v.  Ives,  144  U.  S.  408, 
421,  36  L.  Ed.  485.  See  ante,  "Degree  of 
Care  Required,"  II,  A. 

Before  a  jury  will  be  warranted  in  say- 
ing, in  the  absence  of  any  statutory  di- 
rection to  that  affect,  that  a  railroad  com- 
pany should  keep  a  flagman  or  gates  at  a 
crossing,  it  must  be  first  shown  that  such 
crossing  is  more  than  ordinarily  haz- 
ardous: as,  for  instance,  that  it  is  in  a 
thickly  populated  portion  of  a  town  or 
city;  or,  that  the  view  of  the  track  is 
obstructed  either  by  the  company  itself 
or  by  other  objects  proper  in  themselves; 
or,  that  the  crossing  is  a  much  traveled 
one  and  the  noise  of  approaching  trains 
is  rendered  indistinct  and  the  ordinary 
signals  difficult  to  be  heard  by  reason  of 
bustle  and  confusion  incident  to  railway 
or  other  business;  or,  by  reason  of  some 
such  like  cause:  and  a  jury  would  not  be 
warranted  in  saying  that  a  railroad  com- 
pany should  maintain  those  extra  precau- 
tions at  ordinary  crossings  in  the  countrv. 
Grand  Trunk  R.  Co.  v.  Ives,  144  U.  S. 
408,  421,  36  L.  Ed.  485. 

9.  Liability  of  company  for  flagman's 
negligence. — Washington,  etc.,  R.  Co.  v. 
Mickey,  166  U.  S.  521,  527,  41  L.  Ed. 
1101. 
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noises,  and  when  intervening  objects  prevent  those  who  are  approaching  the 
railroad  from  seeing  a  coming  train.  In  such  cases,  if  an  tin  slackened  speed  is 
desirable,  watchmen  should  be  stationed  at  the  crossing.10  The  running  of  rail- 
road trains  within  the  limits  of  a  city  at  a  rate  of  speed  greater  than  is  all. wed 
by  an  ordinance  of  the  city  is  not  negligence  per  se.  but  is  always  to  be  considered 
by  the  jury  as  at  least  a  circumstance  from  which  negligence  may  be  inferred.11 

III.    Contributory  Negligence  of  Traveler. 

A.  General  Principles. — A  person  at  a  railroad  crossing  is  required  to  exer- 
cise that  degree  of  prudence,  care,  and  caution  incumbent  on  a  person  possessing 
ordinary  reason  and  intelligence,  under  the  special  circumstances  of  the  case^ 
having  regard  to  the  fact  of  its  being  a  railroad  crossing. l- 

When  Person  Is  Slightly  Deaf.— And  this  principle  is  not  changed  by  the 
fact  that  his  hearing  is  somewhat  impaired.13 

B.  Duty  to  Stop,  Look  and  Listen.— One  approaching  a  crossing  should 
use  all  his  faculties  of  seeing  and  hearing;  he  should  approach  cautiously  and 
carefully;  should  look  and  listen  and  do  everything  that  a  reasonably  prudent 
man  would  do  before  he  attempted  to  make  the  crossing.14 

C.  Going  on  Crossing  When  Safety  Gates  Are  Closed.— If  the  gates 
at  a  crossing  are  generally  kept  down  at  certain  hours  of  the  night  without  re- 
gard to  the  presence  or  absence  of  trains,  and  a  person  had  knowledge  of  that 
fact,  the  circumstance  that  the  gates  were  down  at  the  time  of  the  accident  is 


10.  Rate  of  speed. — Continental  Imp. 
Co.  v.  Stead,  95  U.  S.  161,  164,  24  L.  Ed. 
403. 

11.  Grand  Trunk  R.  Co.  v.  Ives,  144  U. 
S.  408,  418,  36  L.   Ed.  485. 

12.  General  principles. — Railway  Co.  v. 
Whitton,  13  Wall.  270,  278,  290,  2u"  L.  Ed. 
571.  See  ante,  "Degree  of  Care  Required 
of  Both,"  I,  A. 

13.  When  person  is  slightly  deaf. — The 
fact  that  the  hearing  of  a  person  ap- 
proaching a  crossing  is  somewhat  im- 
paired will  not  exempt  him  from  the  ne- 
cessity of  using  the  care  required  of 
persons  in  possession  of  their  ordinary 
senses  or  faculties.  A  person  suffering 
under  such  an  infirmity  should  use  more 
diligently  his  other  faculties.  If  the  place 
is  dangerous  and  the  approach  to  it  by 
a  train  obscured,  he  should  proceed  with 
more  caution  and  circumspection  than  if 
the  crossing  were  in  an  open  country;  and 
not  venture  upon  the  track  without  as- 
certaining that  no  train  was  approaching, 
or  at  least  without  the  use  of  the  means 
that  common  prudence  would  dictate  to 
ascertain  such  fact.  But  if  the  train  is 
not  a  regular  one,  or  on  usual  time,  the 
same  degree  of  caution  would  not  be  re- 
quired on  his  part  as  if  it  were  a  regular 
train  and  on  usual  time.  Continental  Imp. 
Co.  v.  Stead,  95  U.  S.  161,  167,  24  L.  Ed. 
403. 

14.  Duty  to  stop,  look  and  listen. — 
Grand  Trunk  R.  Co.  v.  Ives,  144  U.  S. 
408,  430.  36  L.  Ed.  485;  Northern  Pac.  R. 
Co.  v.  Freeman,  174  U.  S.  379,  382,  43  L. 
Ed.   1014. 

The  nesdect  of  the  engineer  of  a  loco- 
motive of  a  railroad  train  to  sound  its 
whistle  or  ring  its  bell  on  nearing  a  street 
crossing    does    not    relieve    a    traveler    on 


the  street  from  the  necessity  of  taking 
ordinary  precautions  for  his  safety.  Be- 
fore attempting  to  cross  the  railroad 
track,  he  is  bound  to  use  his  senses,  to 
listen  and  to  look,  in  order  to  avoid  any 
possible  accident  from  an  approaching 
train.  If  he  omits  to  use  them,  and  walks 
thoughtlessly  upon  the  track,  or  if,  using 
them,  he  sees  the  train  coming,  and  in- 
stead of  waiting  for  it  to  pass,  undertakes 
to  cross  the  track,  and  in  either  case 
receives  any  injury,  he  so  far  contributes 
to  it  as  to  deprive  him  of  any  right  to 
complain.  If  one  chooses  in  such  a  posi- 
tion to  take  risks,  he  must  suffer  the 
consequences.  They  cannot  be  visited 
upon  the  railroad  company.  Railroad  Co. 
v.  Houston,  95  U.  S.  697,  24  L.  Ed.  542. 

Where  one  was  conclusively  proved  of 
being  guilty  of  contributory  negligence 
on  approaching  a  crossing,  in  that  he  did 
not  stop,  look  and  listen,  and  was  thereby 
killed;  the  court  held,  that  nothing  re- 
mained for  the  jury,  and  that  the  de- 
fendant was  entitled  to  an  instruction  to 
return  a  verdict  in  its  favor.  Northern 
Pac.  R.  Co.  v.  Freeman,  174  U.  S.  379,  43 
L.   Ed.  1014. 

Where  the  plaintiff  was  approaching  a 
railroad  crossing  with  which  he  was 
familiar  and  could  have  seen  an  on-coming 
train  in  plenty  of  time  to  avoid  an  acci- 
dent if  he  had  looked  for  it,  and  was 
struck  and  injured  by  the  train,  he  was 
guilty  of  contributory  negligence  although 
the  train  was  not  a  regular  one.  and  was 
running  at  a  high  rate  of  speed;  and  did 
not  stop  at  a  depot  70  rods  from  the  cross- 
in  g,  which  was  unusual;  and  gave  no 
signal  by  blowing  a  whistle,  or  rineing-  a 
bel!  after  it  passed  the  depot.  Schofield 
v.  Chicago,  etc.,  R.  Co.,  114  U.  S.  615  29 
L.  Ed.  224. 
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not  of  itself  a  warning  to  him  of  the  presence  of  danger,  and  contributory  neg- 
ligence cannot  be  imputed  to  him  from  that  fact  alone.15 

IV.    Actions  for  Injuries  at  Crossings. 

A.  Evidence — 1.  Presumption. — Where  there  is  no  evidence  upon  the  subject, 
the  law  presumes  that  a  person  stopped,  looked  and  listened  for  approaching 
trains;  and  the  court  has  no  duty  beyond  instructing  the  jury  generally  upon  the 
question  of  contributory  negligence.16  But  that  presumption  may  be  rebutted  by 
circumstantial  evidence.17 

2.  Admissibility. — To  Prove  Prior  Negligence. — Evidence  that  a  person, 
injured  at  a  crossing,  had  several  hours  before  the  injury  crossed  the  tracks  in  a 
negligent  manner,  is  irrelevant  and  will  not  be  admitted.18 

To"  Prove  Establishment  of  Highway. — Evidence  is  competent  to  prove 
that  the  highway  at  a  crossing  was  established  before  the  railroad  was  con- 
structed.19 

B.  Province  of  Court  and  Jury. — Neither  the  legislature  nor  railroad  com- 
missioners can  arbitrarily  determine  in  advance  what  shall  constitute  ordinary 
care  or  reasonable  prudence  in  a  railroad  company,  at  a  crossing,  in  every  par- 
ticular case  which  may  afterwards  arise.  Each  case  must  stand  upon  its  own 
merits  and  be  decided  upon  its  own  facts  and  circumstances ;  and  these  features 
make  the  question  of  negligence  primarily  one  for  the  jury  to  determine,  under 
proper  instructions  from  the  court.20 


15.  Going  on  crossing  when  safety  gates 
are  closed. — Baltimore,  etc.,  R.  Co.  v. 
Landrigan,  191  U.  S.  461,  476,  48  L.  Ed. 
262. 

16.  Presumptions. — Texas,  etc.,  R.  Co.  v. 
Gentry,  163  U.  S.  353,  366,  41  L.Ed.  186; 
Baltimore,  etc.,  R.  Co.  v.  Landrigan,  191 
U.  S.  461,  474,  48  L.   Ed.  262. 

17.  Baltimore,  etc.,  R.  Co.  v.  Landrigan, 
191  U.  S.  461,  473,  48  L.  Ed.  262. 

Those  who  are  crossing  a  railroad  track 
are  bound  to  exercise  ordinary  care  and 
diligence  to  ascertain  whether  a  train  is 
approaching.  They  have,  indeed,  the 
greatest  incentives  to  caution,  for  their 
lives  are  in  imminent  danger  if  collision 
happen;  and  hence  it  will  not  be  presumed, 
without  evidence,  that  they  do  not  exer- 
cise proper  care  in  a  particular  case.  But 
notwithstanding  the  hazard,  the  infirmity 
of  the  human  mind  in  ordinary  men  is 
such  that  they  often  do  manifest  a  degree 
of  negligence  and  temerity  entirely  in- 
consistent with  the  care  and  prudence 
which  is  required  of  them — such,  namely, 
as  an  ordinarily  prudent  man  would  exer- 
cise under  the  circumstances.  When  such 
is  the  case,  they  cannot  obtain  reparation 
for  their  injuries,  even  though  the  rail- 
road company  be  in  fault.  They  are  the 
authors  of  their  own  misfortune.  Conti- 
nental Imp.  Co.  v.  Stead,  95  U.  S.  161,  164, 
24  L.  Ed.  403. 

18.  To  prove  prior  negligence. — Dela- 
ware, etc.,  R.  Co.  v.  Converse,  139  U.  S. 
469,  477,  35  L.  Ed.  213. 

i9.  To  prove  establishment  of  highway. 
— Delaware,  etc.,  R.  Co.  v.  Converse,  139 
U.  S.   169,  472,  35  L.  Ed.  213. 

20.  Province  of  court  and  jury. — Grand 


Trunk  R.  Co.  v.  Ives,  144  U.  S.  408,  427, 
36  L  Ed.  485.  See  ante,  "Duty  to  Keep 
Flagman  at  Crossing,"  II,  D. 

Where  it  was  an  issue  in  a  case  whether 
a  person  killed  at  a  crossing  was  struck 
and  run  over  by  a  regular  train  or  by  a 
runaway  Pullman  car,  and  there  was  evi- 
dence on  the  issue  from  which  reasonable 
men  might  draw  different  conclusions,  it 
was  held  proper  to  submit  the  issue  to  the 
jury.  Baltimore,  etc.,  R.  Co.  v.  Landrigan, 
191  U.  S.  461,  476,  48  L.  Ed.  262. 

In  an  action  against  a  railroad  company 
for  injuries  received  at  a  crossing,  the 
railroad  was  proved  negligent  in  running 
into  a  phaeton  buggy  containing  two 
women.  There  was  evidence  tending  to 
show  that  these  women  were  driving  slowly 
and  with  a  safe  horse;  that  the  train  was 
several  minutes  behind  time;  that  as  they 
approached  the  low  place  at  which  a  train 
could  be  seen  if  one  were  there,  they 
stopped  to  look  and  listen,  but  neither 
saw  nor  heard  anything;  that  after  stop- 
ping they  started  driving  slowly  up  the 
hill  to  a  point  at  the  top  between  forty 
and  fifty  yards  from  the  track,  where  the 
slope  commenced,  and  there  they  stopped 
again  and  listened,  but  heard  nothing; 
they  then  drove  slowly  down  the  hill,  both 
listening  all  the  time,  without  talking, 
and  heard  nothing;  and  that  just  as  they 
got  to  the  cut  and  the  horse  had  his  feet 
on  the  nearest  rail,  the  train  came  around 
the  curve  and  the  collision  occurred. 
Held,  that  whether  the  women  were  guilty 
of  contributory  negligence  was  properly 
a  question  for  the  jury.  Baltimore,  etc., 
R.  Co.  v.  Griffith,  159  U.  S.  603,  610,  40  L. 
Ed.  274. 
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CROSS  LIBEL. — See  the  titles  Admiralty,  vol.  1,  p.  166;    Collision,  vol. 

3,  p.  943. 

CRUDE. — The  lexical  definition  of  crude  is:  "In  its  natural  state;  not 
cooked  or  prepared  by  fire  or  heat ;  undressed ;  not  altered,  refined,  or  pre- 
pared for  use  by  any  artificial  process;    raw."1 

CRUEL  AND  UNUSUAL  PUNISHMENT.— See  the  title  Constitutional 
Law,  vol.  4.  p.  513,  et  seq. 

CRUELTY. — As  ground  for  divorce,  see  the  title  Divorce  and  Alimony.  As 
to  liability  of  a  receiver  of  a  railroad  company  for  cruelty  to  animals,  see  the 
title  Animals,  vol.  1,  p.  316. 

CUBA.— See  the  titles  Constitutional  Law,  vol.  4,  pp.  97,  98,  100,  231; 
Revenue;  Laws.  As  to  whether  Cuba  is  foreign  territory  within  meaning  of 
act  of  June  6,  1900,  see  the  title  Extradition.  As  to  length  of  military  oc- 
cupation as  political  question,  see  the  title  Constitutional  Law,  vol.  4,  p.  231. 

CUMBERLAND  ROAD;— See  the  titles  Public  Lands;  Turnpikes  and 
Tollroads. 

CUMULATIVE  EVIDENCE.— See  the  title  New  Trials. 

CUMULATIVE  PUNISHMENT.— See  the  title  Sentence  and  Punish- 
ment.    For  constitutional  questions,   see  the  titles  Constitutional  Law,  vol. 

4,  p.  520;   Due  Process  oe  Law. 

CUMULATIVE  REMEDIES.— See  the  title  Actions,  vol.   1,  p.  106. 

CUMULATIVE  SENTENCE.— See  note  2. 

CUMULATIVE  VOTING.— See  the  title  Stock  and  Stockholders. 

CUPOLA  FURNACE.— See  note  3. 

CURATIVE  STATUTES.— As  to  constitutionality  of,  see  the  titles  Ac- 
knowledgments, vol.  1,  p.  91;  Constitutional  Law,  vol.  4,  p.  452  et  seq.; 
Statutes.  As  to  validating  chattel  mortgage,  see  the  title  Chattel  Mort- 
gages, vol.  3,  p.  741. 

CURATOR  AD  HOC— See  the  title  Covenants,  ante,  p.  5. 

CURE  BY  VERDICT.— See  the  titles  Amendments,  vol.  1.  p.  308;  Indict- 
ments, Informations,  Presentments  and  Complaints.  See,  also,  the  va- 
rious specific  titles. 

CURRENCY. — See  the  titles  Constitutional  Law,  vol.  4,  p.  1 ;  Payment  ; 
Tender.  And  see  Current.  Currency  is  a  word  much  more  comprehensive 
than  the  word  money,  as  it  may  include  bank  bills  and  even  bills  of  exchange  as 
well  as  coins  of  gold  and  silver.4 


1.  See  Webster's  Die.  Recknagel  v. 
Murphy,  102  U.  S.  197,  198,  26  L.  Ed.  130. 
See,  generally,  the  title  REVENUE 
LAWS. 

2.  Cumulative  sentence. — In  Carter  v. 
McClaughry,  183  U.  S.  365,  394,  46  L.  Ed. 
236,  it  is  said:  "Cumulative  sentences  are 
not  cumulative  punishments,  and  a  single 
sentence  for  several  offenses,  in  excess  of 
that  prescribed  for  one  offense,  may  be 
authorized  by  statute.  De  Bara,  Peti- 
tioner, 179  U.  S.  316,  45  L.  Ed.  207,  21 
Sup.  Ct.  Rep.  110;  In  re  Henry,  123  U. 
S.  372,  31  L.  Ed.  174,  8  Sup.  Ct.  Rep.  142." 
See,    also,    the    title    SENTENCE    AND 


PUNISHMENT. 

3.  Cupola  furnace. — See  Vinton  v.  Ham- 
ilton, 104  U.  S.  485,  488,  26  L.  Ed.  807. 
And   see,   generally,   the  title    PATENTS. 

4.  Dissenting  opinion  of  Clifford,  J.,  in 
Legal  Tender  Cases,  12  Wall.  457,  607,  20 
L.  Ed.  287.  See,  also,  Legal  Tender  Case, 
110   U.    S.   421,   28   L.   Ed.   204. 

Payable  in  currency  means  "that  the 
designated  number  of  dollars  is  payable  in 
an  equal  number  of  notes  which  are  cur- 
rent in  the  community  as  dollars."  Trebil- 
cook  v.  Wilson,  12  Wall.  687,  695,  20  L. 
Ed.    460. 


154  CURRENT. 

CURRENT. — See  Currency,  ante,  p.  153.     See  note  1. 


1.  Current  expenses. — Trustees  agreed 
to  apply  to  a  certain  purpose  "all  the 
moneys  which  shall  come  into  our  hands 
as  trustees  as  aforesaid  after  first  paying 
therefrom  all  taxes  and  current  expenses 
of  said  property  and  trust."  It  was  held 
that  the  current  expenses  did  not  include 
the  construction  of  the  fire  proof  build- 
ings or  extraordinary  expenses  for  the 
protection  of  the  property.  The  court  said: 
"We  think  the  correct  interpretation  of  the 
phrase  current  expenses  was  that  given  it 
by  the  circuit  court,  namely,  ordinary  ex- 
penses." Taylor  v.  Davis,  110  U.  S.  330, 
338,  28  L.  Ed.  163. 

Current  funds. — A  bank  check  for  the 
payment  of  "five  hundred  dollars  in  cur- 
rent funds"  is  payable  in  whatever  is 
current  by  law  as  money.  The  court 
said:  "Rut  within  a  few  years,  commenc- 
ing with  the  first  issue  in  this  country  of 
notes  declared  to  have  the  quality  of  legal 
tender,  it  has  been  a  common  practice  of 
drawers  of  bills  of  exchange  or  checks, 
or  makers  of  promissory  notes,  to  indi- 
cate whether  the  same  are  to  be  paid  in 
gold  or  silver,  or  in  such  notes;  and  the 
term  current  funds  has  been  used  to  desig- 
nate any   of  these,  all   being   current  and 


declared,  by  positive  enactment,  to  be  legal 
tender.  It  was  intended  to  cover  what- 
ever was  receivable  and  current  by  law  as 
money,  whether  in  the  form  of  notes  or 
coin."  Bull  v.  Bank  of  Kasson,  123  U. 
S.   105,   112,  31   L.   Ed.  97. 

Current  money. — In  Lee  v.  Biddis,  1 
Dall.  175,  1  L.  Ed.  88,  it  is  said:  "Current 
lawful  money,  by  the  positive  words  of  the 
act  of  assembly,  means  such  money  as  is 
current  at  the  time  of  entering  into  the 
contract." 

In  Wharton  v.  Morris,  1  Dall.  125,  126, 
1  L.  Ed.  65,  it  is  said:  "The  bond  is  made 
payable  in  current  money  of  Pennsylvania; 
but,  I  would  ask,  what  is  the  current 
money  of  Pennsylvania?  For  my  part, 
I  know  of  none,  that  can  properly  be  so 
called,  for  current  and  lawful  are  synony- 
mous. In  Great  Britain,  the  king,  by  his 
proclamation,  may  render  any  species  of 
coin  a  lawful  currency.  But  here,  it  can 
only  be  done  by  an  act  of  assembly;  and 
except  in  the  temporary  laws  for  sup- 
porting the  former  emissions  of  paper 
money,  there  is  no  pretense  that  the 
legislature  has  ever  interfered  upon  this 
subject."  See,  also,  the  titles  PAYMENT; 
TENDER. 


CURTESY. 

i 

CROSS   REFERENCES. 

See  the  title  Husband  and  Wife. 

As  to  the  necessity  of  making  a  tenant  by  the  curtesy  a  party  in  partition  pro- 
ceedings, see  the  title  Partition. 

Definition. — Curtesy  is  the  estate  to  which  by  common  law  a  man  is  entitled, 
on  the  death  of  his  wife,  iu  the  lands  or  tenements  of  which  she  was  seised  in  pos- 
session in  fee  simple  or  in  tail  during  their  coverture,  provided  they  have  had 
lawful  issue  born  alive  which  might  have  been  capable  of  inheriting  the  estate. 
It  is  a  freehold  estate  for  the  term  of  his  natural  life.1 

Forfeiture  of  Estate— Attainder  for  Treason. — It  has  been  held  in 
Pennsylvania  that  a  tenant  by  the  curtesy  initiate,  has  not  an  estate  forfeitable 
upon  his  attainder  for  treason.2 

Conveyance. — It  has  also  been  held  in  Pennsylvania  that  a  conveyance  in  fee, 
by  a  tenant  by  the  curtesy,  is  not  a  forfeiture  of  the  estate.3 

Requisites — In  General. — In  Arkansas,  as  at  common  law,  except  when 
from  the  nature  and  circumstances  of  the  real  property  of  the  wife  she  may  be 
regarded  as  constructively  in  possession,  marriage,  actual  seisin,  issue  and  death 
of  the  wife  are  all  requisite  to  create  an  estate  by  the  curtesy.4 

Entry  by  Husband. — The  general  rule  of  law  is,  that  there  must  be  an  entry 
during  coverture,  to  enable  the  husband  to  claim  by  the  curtesy.5  But  it  seems, 
that  the  rigid  rules  of  the  common  law  do  not  require  that  the  husband  shall  have 
had  actual  seisin  of  the  lands  of  the  wife,  to  entitle  himself  to  a  tenancy  by  curtesy, 
in  waste,  or  what  is  sometimes  styled,  "wild  lands."6  If  a  right  of  entry  on  lands 
exists,  it  is  sufficient  to  sustain  the  tenure  acquired  by  the  husband,  where  no  ad- 
verse possession  exists.7 

On  Land  in  Lease  for  Years. — If  land  be  in  lease  for  years,  constructive 
seisin  in  deed  may  exist  without  entry,  or  even  receipt  of  rent.8 

Liability  of  Estate  for  Debts  of  Husband  under  Statutory  Provision. 
— Where  a  statute  provides  that  the  estate  of  a  married  woman  shall  not  be  sub- 
ject to  the  disposal  of  her  husband,  nor  be  liable  for  his  debts,  it  exempts  the 

1.  Definition. — Black's  Law  Diet.  2.  Attainder  for  treason. — Pemberton  v 

"In  1  Coke  on  Litt.,  29  ch.  4,  §  35,  it  is  Hicks,  3  Dall.  (Pa.  Sup.  Ct.),  479,  1  L.  Ed. 

said,   'Tenant   by  the   curtesy   of   England  687. 

is,  where   a   wian  taketh  a  wife   seised   in  3    Conveyance.— McKee  v.  Pfout,  3  Dall. 

fee  simple,  or  in  fee  tail  general,  or  seised  486)  j  j^    gj    qqq 

as   heir   in   tail   special,   and  hath   issue   by  '     .     '        '  R   '                        _ 

the  same  wife,  male  or  female,  born  alive,  t     Fff  414       Hanks'  136  U"  S"  300'  310'  34 

albeit  the   issue   after   dieth   or   liveth,   yet  u'  ^  _         ■ 

if  the  wife  dies,  the  husband  shall  hold  the  5-  Entry  by  husband.— Mercer  v.  Sel- 
land  during  his  life,  by  the  laws  of  Eng-  den,  1  How.  37,  54,  11  L.  Ed.  38. 
land.'  'And  first,  of  what  seisin  a  man  At  no  time  during  the  life  of  Mrs. 
shall  be  tenant  by  the  curtesy.  There  is  Swann,  does  it  appear  that  there  was  an 
in  law  a  twofold  seisin,  viz.  a  seisin  in  entry  upon  the  premises  in  controversy 
deed  and  a  seisin  in  law.  And  here  Little-  by  herself  or  her  husband.  On  the  con- 
ton  intendeth  a  seisin  in  deed,  if  it  may  be  trary,  it  appears  the  defendant  and  his  an- 
attained  unto,  as  if  a  man  dieth  seised  of  cestor  held  the  land  adversely.  It  is  clear, 
lands  in  fee  simple,  or  fee  tail  general,  therefore,  that  Swann  could  not  claim  as 
and  these  lands  descend  to  his  daughter,  tenant  by  the  curtesy  "  Mercer  v.  Selden, 
and  she  taketh  a  husband  and  hath  issue,  1  How.  37,  54,  11  L.  Ed.  38. 
and  dieth  before  any  entry,  the  husband  6.  Davis  v.  Mason,  1  Pet.  503,  7  L.  Ed. 
shall    not   be   tenant   by   the    curtesy;    and  239. 

yet   in   this  case   she   had   a   seisin,  in    law;  7.  Davis  v.   Mason,  1   Pet.   503,  7  L.   Ed. 

but  if  she  or  her  husband  had  during  her  239. 

life  entered,  he  should  have  been  tenant  bv  8.   On  land  in  lease  for  years. — Green  v. 

the  curtesy.*"     Mercer  v.  Selden,  1   How.  Liter,  s  Cranch  229,  845,  3  L.  Ed.  545,  cit- 

37,  5fi.  11  L.  Ed.  38.  ing    Hargrave's   note,   3   Co.    Litt.   29a. 
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DAIRIES  AND  DAIRY  PRODUCTS. 


husband's  estate  in  the  curtesy  of  the  wife's  real  estate  from  the  payment  of  his 
debts  contracted  after  the  passage  of  the  act.9 

Estate  Subject  to  Curtesy. — A  husband,  formerly,  could  not  have  curtesy 
of  a  use;  that  is,  where  his  wife  was  cestui  que  use.10  At  present,  it  is  fully  set- 
tled in  equity,  that  the  husband  shall  have  curtesy  of  a  trust,  as  well  as  of  a  legal 
estate ;  of  an  equity  of  redemption ;  a  contingent  use ;  or  money  to  be  laid  out  in 
lands.11 


CUSTODIA  LEGIS.— See  Custody  op  the  Law. 

CUSTODY  OF  PRISONER.— See  the  title  Habeas  Corpus. 

CUSTODY  OF  THE  LAW.— See  the  titles  Admiralty,  vol.  1,  p.  137;  At- 
tachment and  Garnishment,  vol.  2,  pp.  674,  695;  Executions;  Prize; 
Public  Officers  ;  Receivers.  Whenever  property  has  been  seized  by  an  offi- 
cer of  the  court,  by  virtue  of  its  process,  the  property  is  to  be  considered  as  in 
the  custody  of  the  court,  and  under  its  control  for  the  time  being;  and  no  other 
court  has  a  right  to  interfere  with  that  possession,  unless  it  be  some  court  which 
may  have  a  direct  supervisory  control  over  the  court  whose  process  has  first 
taken  possession,  or  some  superior  jurisdiction  in  the  premises.1 

CUSTOMS  DUTIES.— See  the  title  Revenue  Laws. 

CUSTOM  AND  USAGE.— See,  generally,  the  title  Usages  and  Customs. 

CUSTOM  HOUSE.— Condemnation  of  land  therefor,  see  the  title  Eminent 
Domain.     See,  also,  the  titles,  Revenue  Laws;  Ships  and  Shipping. 

CUT  GLASS.— See  note  2. 

CUTTING  TIMBER  ON  PUBLIC  LANDS.— See  the  titles  Public  Lands; 
Trees  and  Timber. 

CY  PRES. — The  doctrine  of  cy  pres  is  one  of  construction,  and  not  of  admin- 
istration. By  it  a  fund  devoted  to  a  particular  charity  is  applied  to  a  cognate 
purpose,  and  if  the  purpose  for  which  this  property  was  accumulated  was  such 
as  has  been  depicted,  it  cannot  be  brought  within  the  rule  of  application  to  a 
purpose  as  nearly  as   possible  resembling  that   denounced.3 

DAILY.— See  note  4. 

DAIRIES  AND  DAIRY  PRODUCTS.— See  the  titles  Constitutional  Law, 
vol.  4,  pp.  369,  370,  376,  377;    Due  Process  of  Law;    Food;    Police  Power. 


9.  Hitz  v.  National  Metropolitan  Bank, 
111  U.  S.  722,  28  L.  Ed.  577. 

10.  Estate  subject  to  curtesy. — Davis  v. 
Mason,  1  Pet.  503,  507,  7  L.  Eel.  239,  citing 
Perkins,   Curtesy,   fo.   89. 

11.  Davis  v.  Mason,  1  Pet.  503,  504,  507, 
7  L.  Ed.  239. 

1.  Custody  of  the  law. — Buck  v.  Col- 
bath,  3  Wall.  334,  341,  18  L.  Ed.  257.  See, 
also,  Taylor  v.  Caryl,  20  How.  583,  15 
L.  Ed.  1028;  Hagan  v.  Lucas,  10  Pet.  400, 
9   L.   Ed.  470. 

A  sale  for  a  direct  tax,  under  the  act 
of  congress  of  June  7,  1862,  was  held 
valid,  although  when  it  and  the  assess- 
ment were  made,  the  lands  belonged  to  a 
nonresident  and  were  in  custodia  legis 
under  process  of  a  state  court.  Keely  v. 
Sanders,    99    U.    S.    441,   25    L.    Ed.    327. 

In  all  proceedings  in  rem,  the  court  has 
a  right  to  order  the  thing  to  be  taken  into 
custody  of  the  law;  and  it  is  to  be  pre- 
sumed to  be  in  custody  of  the  law,  unless 


the  contrary  appears.  Jennings  v.  Carson, 
4  Cranch  2.  2  L.  Ed.  531.  See,  also,  the 
title  COURTS,  vol.  4,  p.  861. 

2.  Cut  glass. — See  Binns  v.  Lawrence. 
12  How.  9,  17,  13  L.  Ed.  871.  And  see, 
generally,  the  title  REVENUE  LAWS. 

3.  Mormon  Church  v.  United  States. 
136  U.  S.  1,  67,  34  L  Ed.  481,  dissenting 
opinion  of  Chief  Justice  Fuller.  See,  also, 
the  title  CHARITIES,  vol.  3.  p.  675. 

4.  Daily. — In  ^Etna  Life  Ins.  Co.  v.  Da- 
vey,  123  U.  S.  739,  742,  31  L.  Ed.  315.  it  is 
said:  "The  inquiry  as  to  whether  the  in- 
sured had  ever  been  addicted  to  the  ex- 
cessive or  intemperate  use  of  alcoholic 
stimulants,  and  whether,  at  the  time  of  the 
application,  he  used  alcholic  stimulants 
'often  or  daily,'  was,  in  effect,  an  inquiry 
as  to  his  habit  in  that  regard;  not  whether 
he  used  such  stimulants  or  opium  at  all, 
but  whether  he  used  any  of  them  habit- 
ually." See,  generally,  the  title  INSUR- 
ANCE. 


DAMAGES. 

BY    S.    BLAIR    FISHER. 

I.   Definition  and  Classification.  159. 

A.  General  Definition,    159. 

B.  Actual  or  Compensatory  Damages,  159. 

C.  Exemplary  Damages,   159. 

D.  Special  Damages,  159. 

E.  Nominal   Damages,    160. 

F.  Liquidated  Damages,  160. 

II.   Right  to  Damages,  160. 

A.  General   Principles  on  Which  Damages  Are  Awarded,   160. 

B.  As  Dependent  on  Resultant  Damage,   160. 

1.  In  General,  160. 

2.  Nominal  Damages,   160. 

C.  As    Dependent    on    Nature    of    Act    Causing    Damage — Doctrine    of 

Damnum   Absque   Injuria,    161. 

D.  As  Dependent  upon  Whether  Natural  and  Proximate  Result  of  Such 

Act,   163. 

1.  General  Rule,   163. 

2.  Tests  as  to  Natural  and  Proximate  Result,  164. 

a.  Results  Naturally  Arising  from  Act  or  Presumably   Contem- 

plated by  Parties,  164. 

b.  Effect   of   Intervening   Independent   Cause,    165. 

c.  Losses  Avoidable  by  Injured  Party,  166. 

3.  Manner  of  Determination,  166. 

E.  Uncertain,   Speculative  and  Contingent  Damages,   166. 

1.  General  Rule,  166. 

2.  Rule  Construed,  167. 
F. '  Prospective  Damages,  168. 

III.    Measure  and  Elements  of  Damages,   168. 
A.  Measure  of  Damages,  168. 

1.  Unliquidated  Damages,   168. 

a.  Compensation  as  Determining,  168. 
(1)   Rule   Stated  and   Applied,   168. 

(a)  Rule   Stated,   168. 

(b)  Application    of   Rule    in   Actions    for     Breach    of 

Contract,  169. 
aa.  In    General,    169. 
bb.  Specific  Contracts,   171. 

(aa)   Contracts  to   Pay  as  Distinguished   from 

Contracts    of    Indemnity,    171. 
(bb)   Contracts    for    Wages,    Freight,    Leases. 

etc.,    171. 
(cc)   Contracts     to     Insure   Leased     Premises, 

171. 
(dd)   Contracts   for  Purchase  or   Sale  of  Per- 
sonalty,   171. 
(ee)   Contracts   for  Sale  of  Realty.   171. 
cc.  Where  Performance  Prevented  or  Delayed.  172. 
(aa)   Where  Injured   Party  Elects   to  Rescind 

Contract.   172. 
(bb)   Wbere    Injured    Party   Elects   to   Go    for 
Damages,   172. 
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dd.  For     Anticipatory      Breach      by      Refusal      to 
Perform,    173. 
(c)   Application  of  Rule  in  Actions  for  Tort,  175. 
(2)   Excessive  or  Inadequate  Damages,  176. 
b.  Exemplary    Damages,    176. 
2.  Liquidated  Damages,   176. 

a.  Definitions  and  Distinctions,  176. 

b.  Validity  of  Contracts  Providing  for  Liquidated  Damages,  176. 

c.  Determination  as  to  Whether  Stipulation  Is  for  a  Penalty  or 

for  Liquidated  Damages,  177. 

d.  Recovery  on  Breach  of  Such  Contracts,  179. 
B.  Elements  of  Damages,   179. 

1.  Profits,  179. 

a.  In  Actions  for  Breach  of  Contract,  179. 

(1)  General  Rule  as  to  Exclusion,   179. 

(2)  When  Properly  Included,  181. 

b.  In  Actions  for  Tort,  183. 

2.  Expenditures,  184. 

a.  In  Actions  for  Breach  of  Contract,  184. 

b.  In  Actions   for  Tort,   185. 

(1)  In  General,  185. 

(2)  Medical  Expenses,   185. 

3.  Loss  of  Time  and  Incapacitation  for  Regular  Occupation,  185. 

4.  Impairment  of  Earning  Capacity,   186. 

5.  Physical  Pain  and   Permanent  Injury  to  Health,   188. 

6.  Mental  Anguish,   188. 

7.  Loss  of   Reputation,   Indignity   and   Disgrace,    189. 

8.  Inconvenience  and  Discomfort  Arising   from  Nuisance,   190. 

9.  Expenses  of  Suit,  190. 
10.  Interest,   191. 

IV.   Mitigation  of  Damages,  191. 

A.  General  Rule  as  to  Matters  Admissible  in  Evidence  by  Way  of  Mit- 

igation, 191. 

B.  Matters  Not  in  Existence  or  Not  Known  at  Commencement  of  Ac- 

tion,  192. 

C.  Surrender  or  Tender  of  Property  Sued  for  as  Mitigating  Damages,  193. 

D.  Circumstances  of  Hardship,  Fraud  or  Deceit,  193. 

E.  Compensation  Received    from  Other   Sources,   193. 

F.  Failure    of    Plaintiff    to    Exercise    Proper    Care  to    Avoid    or    Lessen 

Loss,  194. 

G.  Motive  or  Intent  of  Defendant,   194. 

V.    Proceedings   to   Recover   Damages,    194. 

A.  lurisdiction,    194. 

B.  Pleading,   194. 

1.  Necessity,  Manner  and   Sufficiency  of  Pleading  Damages,   194. 

2.  Amount   Claimed   as   Limiting   Recovery,    195. 

3.  Effect  of  Demand  in  Excess  of  Amount  Clearly  Due,  196. 

C.  Defenses,  196. 

D.  Evidence,   197. 

E.  Instruction,    197. 

F.  Assessment   of   Damages,    197. 

CROSS  REFERENCES. 
See  the  titles  Abatement,  Revival  and  Survival,  vol.  1,  p.  12;  Actions, 
vol.  1,  p.  9£;  Admiralty,  vol.  1,  p.  182;  Animals,  vol.  1,  p.  316;  Appeal  and 
Error,  vol.  1,  p.  831,  et  seq.;  vol.  2,  pp.  391,  399,  417;  Assumpsit,  vol.  2,  p.  636; 
Attorney  and  Client,  vol.  2,  o.  722 ;  Bills,  Notes  and  Checks,  vol.  3,  p.  281 ; 
Carriers,  vol.  3,  pp.  589,  617,  621,  640;   Collision,  vol.  3,  p.  933,  et  seq.;   Con- 
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flict  of  Laws,  vol.  3,  p.  1020;  Constitutional  Law,  vol.  4,  p.  1  ;  Contracts, 
vol.  4,  p.  552;  Copyright,  vol.  4,  p.  602;  Costs,  vol.  4,  p.  802;  Courts,  vol.  4,  p. 
861;  Covenant,  Action  of,  ante.  p.  1;  Covenants,  ante,  p.  5;  Death  by 
Wrongful  Act;  Documentary  Evidence;  Drains  and  Sewers;  Election 
of  Remedies;  Eminent  Domain;  Equity;  Executions;  Exemplary  Dam- 
ages; Expert  and  Opinion  Evidence;  False  Imprisonment  ;  Fraud  and  De- 
ceit; Gambling  Contracts;  Illegal  Contracts;  Implied  Contracts;  In- 
demnity; Injunctions;  Inquests  and  Inquiries;  Inspection  and  Physical 
Examination;  Instructions;  Insurance;  Interest;  Interpretation  and 
Construction;  Issues  to  Jury;  Judgments  and  Decrees;  Jurisdiction;  Jury; 
Landlord  and  Tenant;  Libel  and  Slander;  Malicious  Mischief;  Malicious 
Prosecution;  Marine  Insurance;  Master  and  Servant;  Mistake  and  Ac- 
cident; Mortality  Tables;  Municipal  Corporations;  Navigable  Waters; 
Negligence;  New  Trials;  Nuisance;  Pardon;  Patents;  Penalties  and 
Forfeitures;  Physicians  and  Surgeons;  Pleading;  Postal  Laws;  Pre- 
sumptions and  Burden  of  Proof;  Principal  and  Surety;  Prize;  Public 
Officers;  Quo  Warranto;  Remittitur;  Revenue  Laws;  Sales;  Ships 
and  Shipping;  Stockyards;  Street  Railways;  Streets  and  Highways; 
Telegraphs  and  Telephones;  Tender;  Trespass';  Trial;  Trcver  and 
Conversion;  United  States;  Vendor  and  Purchaser;  Venue;  Verdict; 
Warranty;   Waste;   Working  Contracts. 

As  to  the  recovery  of  damages  in  particular  instances  or  by  and  against  partic- 
ular persons  or  classes  of  persons,  the  form  of  action,  measure  and  element  of 
damages,  assessment  of  damages,  etc.,  see  the  appropriate  titles.  As  to  the  dam- 
ages claimed,  as  constituting  the  amount  in  controversy  as  determining  jurisdic- 
tion, see  the  titles  Appeal  and  Error,  vol.  1,  p.  883;  vol.2,  p.  213  ;  Courts,  vol. 
4,  p.  861 ;  Jurisdiction.  As  to  award  of  damages  upon  affirmance,  see  the  title 
Appeal  and  Error,  vol.  2,  p.  399.  As  to  recovery  of  damages  in  actions  in  ap- 
peal bonds,  see  the  title  Appeal  and  Error,  vol.  2.  p.  191.  As  to  recovery  of 
damages  in  actions  on  bonds  generally,  see  the  title  Bonds,  vol.  3,  p.  439,  et  seq. 
As  to  recovery  on  bonds  of  particular  persons  or  classes  of  persons,  see  the  ap- 
propriate titles,  as  for  instance,  Auctions  and  Auctioneers,  vol.  2,  p.  745.  As 
to  damages  on  injunction  bonds,  see  the  title  Injunctions. 

I.    Definition  and  Classification. 

A.  General  Definition. — Damages  have  been  defined  as  being  the  compensa- 
tion which  the  law  will  allow  for  an  injury  done.1 

B.  Actual  or  Compensatory  Damages. — Compensatory  damages  and  actual 
damages  mean  the  same  thing ;  that  is,  that  the  damages  shall  be  the  result  of 
the  injury  alleged  and  proved,  and  that  the  amount  awarded  shall  be  precisely 
commensurate  with  the  injury  suffered,  neither  more  nor  less,  whether  the  in- 
jury be  to  the  person  or  estate  of  the  complaining  party.2 

C.  Exemplary  Damages. — Damages  are  said  to  be  exemplary  and  allow- 
able in  excess  of  the  actual  loss,  where  the  tort  is  aggravated  by  evil  motive, 
actual   malice,   deliberate  violence   or   oppression.3 

D.  Special  Damages. — Special,  as  contradistinguished   from  general  dam- 


1.  General  definition  of  damages. — 
Scott  v.  Donald,  165  U.  S.  58,  41  L.  Ed. 
632.  And  see  Dow  v.  Humbert,  01  U.  S. 
294.  23  I_  Ed.  364.  See  post,  "General 
Principles  on  Which  Damages  Are 
Awarded."  II,  A;  "Rule  Stated,"  III,  A, 
1,  a,  (1),  (a). 

2.  Actual  or  compensatory  damages. — 
Birdsall  v.  Coolidge,  93  U.  S.  64.  23  L.  Ed. 
802.  And  see  Cincinnati,  etc..  Gas  Illumi- 
nating Co.  v.  Western,  etc.,  Co.,  152  U.  S. 
200,  38  L.  Ed.  411. 


"Actual  damages  clearly  include  the  di- 
rect and  actual  loss  which  the  plaintiff 
sustains  propter  rem  ipsam  non  habitam." 
Philadelphia,  etc.,  R.  Co.  v.  Howard,  13 
How.  307,  14  L.  Ed.  157,  quoted  in  Hick- 
ley  v.  Pittsburg  Bessemer  Steel  Co.,  121 
U.  S.  264,  30  L.   Ed.  067. 

3.  Exemplary  damages. — Scott  v.  Don- 
ald. 165  U.  S.  58.  41  L.  Ed.  632. 

For  a  full  treatment  of  the  subject  of 
exemplary,  punitive  or  vindictive  damasres, 
see  the  title   EXEMPLARY   DAMAGES. 
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age,  is  that  which  is  a  natural,  but  not  a  necessary  consequence  of  the  act  com- 
plained of.4 

E.  Nominal  Damages. — Nominal  damages  have  been  defined  as  "a  trifling 
sum  awarded  where  a  breach  of  duty  or  an  infraction  of  the  plaintiff's  right  is 
shown,  but  no  serious  loss  is  proved  to  have  been  sustained."5 

P.    Liquidated  Damages. — See  post,  "Liquidated  Damages,"  III,  A,  2. 

II.    Right  to  Damages. 

A.  General  Principles  on  Which  Damages  Are  Awarded. — Foundation 
of  Right. — The  general  principle  underlying  the  doctrine  of  damages  is  that  of 
compensation  for  a  wrong  done.6  The  injured  party  is  to  be  placed,  as  near  as 
may  be,  in  the  situation  he  would  have  occupied  if  the  wrong  had  not  been  com- 
mitted.7   ■ 

The  award  of  damages  in  excess  of  such  actual  injury,  by  way  of  pun- 
ishing a  defendant  and  deterring  him  from  such  acts  in  the  future,  will  be 
treated  elsewhere  in  this  work.8 

The  right  of  action  to  recover  damages  for  an  injury  is  property,  and 
it  would  seem  that,  while  an  executive  may  pardon  and  thus  relieve  a  wrong- 
doer from  the  punishment  the  public  exacts  for  the  wrong,  neither  executive  nor 
legislature  can  pardon  a  private  wrong  or  relieve  the  wrongdoer  from  civil 
liability  to  the  individual  he  has  wronged.9 

Right  Unaffected  by  Good  Faith  of  Defendant. — Where  loss  or  injury 
has  resulted  from  the  wrongful  act  of  the  defendant,  the  latter  will  not  be  ex- 
empted from  liability  for  compensatory  damages  by  reason  of  the  fact  that  he 
acted  in  good  faith.10 

B.  As  Dependent  on  Resultant  Damage — 1.  In  General. — It  is  essen- 
tial to  the  recovery  of  actual  or  compensatory  damages  that  some  loss  or  injury 
must  have  actually  resulted  from  the  act  complained  of.11 

2.  Nominal  Damages. — Where  there  is  no  proof  of  substantial  loss  or  in- 
jury to  be  compensated,  but  the  law  nevertheless  recognizes  a  technical  invasion 
of  the  plaintiff's  rights,  or  a  breach  of  the  defendant's  duty,  a  trifling  sum  may 
be  awarded  by  way  of  nominal  damages.12 


4.  Special  damage. — Roberts  v.  Graham, 
6  Wall.  578,  18  L.  Ed.  791. 

"Special  damage  is  a  term  which  de- 
notes a  claim  for  the  natural  and  proxi- 
mate consequence  of  a  wrongful  act." 
Pollard  v.  Lyon,  91  U.  S.  225,  23  L.  Ed. 
308. 

As  to  the  necessity  for  pleading  and 
proving  special  damage,  see  post,  "Neces- 
sity, Manner  and  Sufficiency  of  Pleading 
Damages,"  V,  B,  1. 

5.  Nominal  damages  defined. — 2  Bouv. 
L.  Diet.,  tit.,  "Nominal  Damages."  See 
post,  "  Nominal  Damages."  II,  B,  2. 

6.  Principle  on  which  damages  awarded. 
— Hetzel  v.  Baltimore,  etc.,  R.  Co.,  169  U. 
S.  26,  42  L.  Ed.  648.  See  post.  "Rule 
Stated,"  III,  A,  1,  a,  (1),  (a). 

As  to  applications  of  this  principle  in 
admiralty  proceedings,  see  the  title  AD- 
MIRALTY, vol.  1,  p.  182. 

"It  is  a  dictate  of  natural  justice  and  the 
law  of  every  civilized  country,  that  a  man 
is  bound  in  equity,  not  only  to  perform 
his  engagements,  but  also  to  repair  ail 
damages  that  accrue  naturally  from  their 
breach."  Curtis  v.  Innerarity,  6  How.  146, 
12  L.  Ed.  380. 

7.  Wicker  v.  Hoppock,  6  Wall.  94,  18  L. 
Ed.  752;  Sigafus  v.  Porter,  179  U.  S.  116, 
45  L   Ed.  113. 


8.  Award  of  exemplary,  punitive  or  vin- 
dictive damages. — See  the  title  EXEM- 
PLARY DAMAGES. 

9.  Right  to  damages  unaffected  by  act 
of  executive  or  legislature. — Angle  v.  Chi- 
cago, etc.,  R.  Co.,  151  U.  S.  1,  38  L.  Ed.  55. 
See  the  title  PARDON. 

10.  Right  to  compensatory  damages  un- 
affected by  good  faith  of  defendant. — 
Tracy  v.  Swartwout,  10  Pet.  80,  9  L.  Ed. 
354.  And  see  Beckwith  v.  Bean,  98  U.  S. 
266,  25  L.  Ed.  124. 

11.  Necessity  for  actual  damage  from 
defendant's  act. — Birdsall  v.  Coolidge,  93 
U.  S.  64,  23  L.  Ed.  802;  Dow  v.  Humbert, 
91  U.  S.  294,  23  L.  Ed.  368;  Parish  v. 
United  States.  8  Wall.  489,  19  L  Ed.  472; 
New  York  City  v.  Ransom,  23  How.  487, 
16  L.  Ed.  515.  See.  also,  Pelham  v.  Way, 
15  Wall.  196,  21  L.  Ed.  55;  Angle  v.  Chi- 
cago, etc.,  R.  Co.,  151  U.  S.  l,  38  L.  Ed. 
55.  See  ante,  "Actual  or  Compensatory 
Damages,"  I,  B. 

"Independent  of  any  consideration  re- 
specting the  character  of  the  contract,  it 
nowhere  appears  that  the  claimants  suf- 
fered any  damages  from  the  supposed  in- 
jury alleged."  Parish  v.  United  States,  8 
Wall.  489",  19  L.   Ed.  472. 

12.  Award   of    nominal    damages   where 
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C.  As  Dependent  on  Nature  of  Act  Causing  Damage— Doctrine  of 
Damnum  Absque  Injuria. — To  sustain  an  action  for  damages  it  is  necessary 
not  only  that  the  plaintiff  shall  suffer  loss  or  injury,  as  the  result  of  some  act  or 
neglect  of  the  defendant,  but  such  act  or  neglect  must  be  one  which  the  law  rec- 
ognizes as  wrongful — some  breach  of  duty  owed  to  the  plaintiff,  or  some  vio- 


technical  infraction  of  right  or  breach  of 
duty  shown. — Wilcox  v.  Plummer,  4  Pet. 
172,  7  L.  Ed.  821;  Blake  v.  Robertson,  94 
U.  S.  728,  24  L.  Ed.  245;  Dobson  v.  Hart- 
ford Carpet  Co.,  114  U.  S.  439,  29  L.  Ed. 
177;  United  States  v.  Mock,  149  U.  S.  273, 
37  L.  Ed.  732;  Keystone  Mfg.  Co.  v. 
Adams.  151  U.  S.  139,  38  L.  Ed.  103;  Coupe 
V.   Rover.  155  U.  S.  565,  39  L.   Ed.  263. 

Instances  where  recovery  properly  lim- 
ited to  nominal  damages. — In  an  action 
for  damages  for  the  infringement  of  a  pat- 
ent right,  the  plaintiff  must  furnish  some 
data  by  which  the  jury  may  estimate  the 
actual  damage.  If  he  rests  his  case  after 
merely  proving  an  infringement  of  his 
patent,  he  may  be  entitled  to  nominal 
damages,  but  no  more.  New  York  City  v. 
Ransom,  23  How.  487,  16  L.  Ed.  515.  See 
the  title  PATENTS. 

The  parties  to  a  contract,  having  refer- 
ence to  one  portion  of  the  subject  matter 
of  the  contract,  made  certain  stipulations 
which  determined  the  measure  of  damages 
in  the  case  of  breach.  On  a  breach  of  the 
contract  the  injured  party  failed  to  bring 
himself  within  these  stipulations.  It  was 
held,  that  as  the  breach  was  for  only  a 
subordinate  part  of  the  contract  and  as 
the  damages  were  indefinite  and  uncer- 
tain, the  recovery  could  be  for  nominal 
damages  only.  Troy  Laundry  Machinery 
Co.  v.  Dolph,  138  U.  S.  617,  34  L.  Ed.  1083. 
See  the  title  CONTRACTS,  vol.  4,  p.  552. 
And  see  post,  "Liquidated  Damages,"  III, 
A,  2. 

A  bond  was  given  to  secure  the  obli- 
gee's discharge  from  a  large  number  of 
claims  agaist  him.  There  was  a  tech- 
nical breach  of  the  bond  at  the  end  of  a 
year  from  its  date,  but  before  this  action 
was  brought  obligee  was  discharged  from 
all  obligations  by  a  certificate  of  discharge 
in  bankruptcy  and  thus  he  suffered  no 
damage  whatever.  It  was  held  by  the  su- 
preme court  that  under  these  circum- 
stances a  judgment  of  the  lower  court,  in 
an  action  brought  by  the  obligee  for  the 
breach,  for  merely  nominal  damages 
should  be  affirmed.  Bignall  v.  Gould,  119 
U.  S.  495,  498,  30  L-  Ed.  491.  See  the  title 
BONDS,  vol.  3,  p.  441. 

An  action  was  brought  by  the  United 
States  for  the  unlawful  cutting  and  carry- 
ing away  of  timber  from  government  land. 
Although  there  was  no  direct  evidence  of 
the  value  of  the  standing  trees  yet  it  did 
appear  that  they  were  manufactured  into 
lumber  and  that  the  lumber  had  com- 
manded a  price  of  from  eight  to  nine 
dollars  a  thousand  feet.  It  was  held 
that  when  the  government  proved  or  de- 
fendant admitted  that  he  had  cut  and  car- 
ried away  some  of  the  timber  on  this  tract 

5  U  S  Enc— 11 


the  government  was  entitled  to  at  least  a 
verdict  for  nominal  damages.  United 
States  v.  Mock,  149  U.  S.  273,  277,  37  L. 
Ed.  732.     See  the  title  TRESPASS. 

In  a  suit  by  a  judgment  creditor  of  the 
town  of  YValdwick  against  the  supervis- 
ors of  said  town  for  refusing  to  place 
upon  the  tax  list  thereof  amount  of  his 
judgments  as  provided  by  the  statutes  of 
Wisconsin,  it  appeared  in  evidence,  that, 
since  the  institution  of  the  suit,  the  defend- 
ants had  so  placed  the  only  judgment 
proved  in  the  case.  Held,  that  the  plaintiff 
was  entitled  to  recover  only  nominal 
damages.  Dow  v.  Humbert,  91  U.  S.  294, 
23  L   Ed.  368. 

When,  under  the  act  of  July  17th,  1862, 
"to  suppress  insurrection,  to  punish  trea- 
son and  rebellion,  to  seize  and  confiscate 
the  property  of  rebels,  and  for  other  pur- 
poses," the  libel  and  monition  have  been 
framed  in  such  a  way,  and  the  marshal 
has  served  his  process  in  such  a  way,  that 
notwithstanding  the  completion  of  the 
proceeding  and  a  sale  in  form,  intended 
to  divest  the  rebel  of  his  property,  the 
property  has  not,  after  all,  been  divested 
in  law,  and  the  rebel's  rights  remain  unin- 
jured, he  cannot  in  an  action  against  the 
marshal  for  a  false  return  recover  more 
nominal  damages.  Pelham  v.  Way,  15 
Wall.  196,  21  L.  Ed.  55. 

Certain  casks  of  syrup  of  sugar  cane 
were  imported  into  the  port  of  New  York, 
and  the  agent  of  the  importers  offered  to 
enter  them,  and  bond  the  duties,  at  the 
rate  of  fifteen  per  cent,  ad  valorem;  but 
the  collector,  acting  in  entire  good  faith, 
under  instructions  of  the  secretary  of  the 
treasury,  refused  to  allow  the  syrup  to  be 
entered,  unless  the  bonds  were  given  at 
the  rate  of  three  cents  per  pound;  the 
consignee  refused  to  give  the  bonds  for 
the  higher  duty,  and  the  syrup  remained  in 
the  possession  of  the  collector  for  a  long 
time,  by  which  its  value  was  greatly  de- 
teriorated. On  the  trial  of  the  cause,  evi- 
dence was  offered,  and  rejected  by  the 
court,  to  show  that  the  importer  was  not 
able  to  give  bonds  for  the  higher  duty; 
but  this  inability-  was  not  made  known  to 
the  collector,  at  the  time  they  offered  to 
make  the  entry.  The  treasury  department 
became  afterwards  satisfied  that  the  legal 
rate  of  duties  was  fifteen  per  cent,  ad  va- 
lorem, and  on  payment  of  the  duty  at  that 
rate,  the  syrup  was  delivered  to  the  owner. 
An  action  was  instituted  against  the  col- 
lector, to  recover  damages  for  the  loss 
sustained  by  the  deterioration  of  the 
syrup,  and  a  verdict  in  conformity  with  the 
charge  of  the  court,  was  given,  for  nomi- 
nal damages  only.  The  circuit  court  prop- 
erly   rejected    the    evidence    of    the    plain- 
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lation  of  his  legal  rights.  Otherwise,  such  loss 'or  injury  will  be  held  to  consti- 
tute damnum  absque  injuria,  a  loss  without  a  wrong,  for  which  the  law  gives 
no  remedy.13  Whatever  may  be  the  injury  that  casually  results  to  an  individual 
from  the  act  of  another,  while  pursuing  the  reasonable  exercise  of  an  established 
right,  it  is  his  misfortune.  The  law  pronounces  it  damnum  absque  injuria,  and 
the  individual  from  whose  act  it  proceeds  is  liable  neither  at  law  nor  in  the  forum 
of  conscience.14  So,  also,  whenever  the  exercise  of  a  right  conferred  by  law  for 
the  benefit  of  the  public,  is  attended  with  temporary  inconvenience  to  private 
parties,  in  common  with  the  public  in  general,  they  are  not  entitled  to  any  dam- 
ages therefor.15    Injury  sustained  by  individuals  by  reason  of  acts  done  in  the 


tiffs'  inability  to  give  the  bond  demanded 
by  the  collector;  the  fact  of  inability 
ought  to  have  been  made  known  to  the 
collector,  at  the  time  the  bond  was  re- 
quired. Tracy  v.  Swartwout,  10  Pet.  80, 
9  L.  Ed.  354. 

13.  Act  must  be  wrongful  in  law — Doc- 
trine of  damnum  absque  injuria. — 1  Bouv. 
Law.  Diet.,  titles.  "Damages,"  and  "Dam- 
num Absque  Injuria;"  Black  Law  Diet., 
tit.,  "Damnum  Absque  Injuria."  And  see 
The  Eleanor,  2  Wheat.  345,  4  L.  Ed.  257; 
New  Orleans  Gas  Light  Co.  v.  Drainage 
Commission,  197  U.  S.  453,  49  L  Ed.  831; 
Canter  v.  American  Ins.  Co.,  3  Pet.  307.  7 
L.  Ed.  688;  The  Plymouth,  3  Wall.  20,  18 
L.  Ed.  125;  Marbury  v,  Madison,  1  Cranch 
137.  2  L  Ed.  60. 

"As  said  by  Croke,  J.,  in  Bailey  v.  Mer- 
rell,  3  Bulst.  94,  95.  'damage  without  fraud 
gives  no  cause  of  action;  but  where  these 
two  do  concur  and  meet  together,  there  an 
action  lieth.'"  Angle  v.  Chicago,  etc.,  R. 
Co.,  151  U.  S.  1,  38  L  Ed.  55. 

No  right  of  action  for  inducing  termi- 
nation of  partnership  at  will. — In  McGuire 
v.  Gerstley,  204  U.  S.  489,  51  L.  Ed.  581, 
the  plea  attempted  to  set  up  a  cause  of 
action  against  the  plaintiffs  for  inducing 
the  termination  of  a  partnership,  but  did 
not  allege  how  long  the  partnership  was 
to  continue.  The  plea  was  held  insuffi- 
cient as  no  action  would  lie  for  termina- 
ting or  inducing  the  termination  of  a 
partnership  at  will.  See  the  title  PART- 
NERSHIP. 

No  compensation  for  damages  volun- 
tarily sustained — Application  of  maxim 
"volenti  non  fit  injuria." — The  United 
States  contracted,  during  the  war  to  sup- 
press the  rebellion,  with  a  dealer  in  horses 
for  a  large  number  of  cavalry  horses;  he 
to  be  paid  on  the  completion  of  the  con- 
tract, should  congress  make  an  appropria- 
tion for  that  purpose.  After  the  contract 
had  been  made,  the  government  issued  in- 
structions which  were  better  calculated 
to  protect  it  against  frauds  than  previous 
ones  had  been;  and  among  the  regula- 
tions was  one  that  the  horses  should  be 
placed  in  the  inspection  yard  twenty-four 
hours  before  inspecting  them,  and  another 
that  the  person  appointed  as  inspector 
should  brand  with  the  letter  R.  on  the 
shoulder  all  horses  "manifestly  intended 
as  a  fraud  on  the  government,  because  of 
incurable  disease  or  any  purposely  con- 
cealed    defect."     The     contractor      threw 


up  his  contract  and  claimed  dam- 
ages, which  the  court  of  claims  al- 
lowed him,  to  the  extent  which  it 
deemed  would  make  him  whole.  The  su- 
preme court,  in  reversing  the  judgment 
and  ordering  a  dismissal  of  the  contract- 
or's claim,  said:  "As  the  government  had 
the  right  to  prescribe  all  proper  and  rea- 
sonable regulations  on  the  subject,  and  as 
the  regulations  prescribed  do  not  seem  to 
have  been  unreasonable,  the  claimant  can- 
not complain.  If  he  chose,  under  these 
circumstances,  to  fling  up  his  contract,  he 
must  be  content  to  suffer  any  incidental 
damage  which  he  may  have  incurred  in 
making  preparations  for  its  performance. 
It  was  a  damage  voluntarily  sustained, 
and  the  maxim,  volenti  non  fit  injuria,  ap- 
plies to  the  case."  United  States  v.  Wor- 
mer,  13  Wall.  25,  20  L.  Ed.  530.  See  the 
title  UNITED  STATES. 

14.  Injury  resulting  from  act  of  another 
in  reasonable  exercise  of  his  rights. — The 
Eleanor,  2  Wheat.  345,  4  L.  Ed.  257. 

Where  there  was  a  telegraph  company 
from  Baltimore  to  Wheeling,  with 
branches  to  Washington  and  Pittsburg, 
and  another  company  from  Pittsburg  to 
Philadelphia,  and  from  Harrisburg  to  Bal- 
timore; and  the  former  company  com- 
plained that  the  latter  received  messages 
at  Philadelphia,  sent  from  Pittsburg  and 
Wheeling,  directed  to  Baltimore  and 
Washington;  and  there  was  no  direct  in- 
fringement of  the  patent  right,  nor  any 
violation  of  a  contract,  the  case  is  without 
a  legal  remedy.  Western  Tel.  Co.  v.  Mag- 
netic Tel.  Co.,  21  How.  456.  16  L.  Ed.  189; 
Western  Tel.  Co.  v.  Penniman.  21  How. 
460,  16  L.  Ed.  191.  See  the  title  TELE- 
GRAPHS   AND    TELEPHONES.. 

15.  Injury  arising  from  exercise  of 
right  conferred  for  public  benefit. — Ham- 
ilton v.  Vicksburg,  etc.,  Railroad,  119  U. 
S.  280,  30  L  Ed.  393. 

Whatever  consequential  annoyance  may 
necessarily  follow  from  the  running  of 
cars  on  a  street  railroad  with  reasonable 
care  is  damnum  absque  injuria.  Balti- 
more, etc.,  R.  Co.  v.  Eifth  Baptist  Church, 
108  U.  S.  317.  331,  27  L.  Ed.  739.  See  the 
title   STREET    R  \  1 1. WAYS. 

Unavoidable  obstruction  to  navigation 
while  rebuilding  bridge. — In  Hamilton  v. 
Vickfburg,  etc..  Railroad,  119  U.  S.  280,  30 
L.  Ed.  393,  a  railroad  company  had  con- 
structed  a  bridge  over  a  navigable  stream 
along  its  line,  under  its  implied  power  tin- 
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proper  execution  of  the  police  power  of  the  state,  will  constitute  damnum  absque 
injuria  for  which  no  action  will  lie.10  Where  an  injury  is  done  by  the  defendant 
in  justifiable  self-defense,  he  cannot  be  held  responsible  for  damages  in  a  civil 
action.  Because  the  act  was  lawful  he  is  wholly  relieved  from  responsibility  for 
its  consequence.17  Where  parties  litigate  in  the  admiralty,  and  there  is  a  prob- 
able ground  for  the  suit  or  defense,  the  court  consider  the  only  compensation, 
which  the  successful  party  is  entitled  to,  is  a  compensation  in  costs  and  expenses. 
If  the  party  has  suffered  any  loss  beyond  these,  it  is  damnum  absque  injuria.18 

D.  As  Dependent  upon  Whether  Natural  and  Proximate  Result  of 
Such  Act — 1.  General  Rule. — It  may  be  stated  as  a  general  rule  governing 
the  allowance  of  damages,  that  the  damage  to  be  recovered  must  always  be  the 
natural  and  proximate  consequence  of  the  act  complained  of,19  and  that  a  wrong- 
doer is  not  to  be  held  responsible  in  damages  for  the  remote  consequences  of  his 
acts.20    Where  loss  or  injury  is  a  natural  consequence  of  the  act  complained  of, 


der  the  legislative  act  incorporating  such 
road.  Some  years  after,  the  defendant, 
which  had  succeeded  to  the  property  and 
interest  of  the  original  company  deter- 
mined to  rebuild  such  bridge,  it  having 
become  unsafe  by  reason  of  decaj'.  The 
contractor  employed  for  the  purpose  com- 
menced the  construction  during  the  season 
when  the  river  was  usually  too  low  for 
navigation,  and  everything  possible  to  ac- 
celerate the  work  of  reconstruction  was 
done  by  the  contractor,  aided  by  the  de- 
fendant, but.  by  reason  of  unusual  rains, 
the  river  was  rendered  navigable  earlier 
than  usual  and  the  work  on  the  bridge  was 
greatly  impeded.  It  was  held  that  the  ob- 
struction caused  to  navigation  during  the 
progress  of  reconstruction,  and  the  con- 
sequent injury  to  individuals,  afforded  no 
ground  of  action  but  was  damnum  absque 
injuria.  See,       generally,       the       titles 

BRIDGES,  vol.  3,  p.  516;  NAVIGABLE 
WATERS. 

16.  Acts  in  execution  of  police  power. — 
In  Xew  Orleans  Gas  Light  Co.  v.  Drain- 
age Commission,  197  U.  S.  453,  49  L.  Ed. 
831,  the  city  of  New  Orleans  had  granted 
a  gas  company  the  right  to  lay  its  pipes  in 
the  streets,  but  made  no  contract  with  the 
company  that  the  latter  should  not  be 
disturbed  in  the  location  chosen  by  it  for 
such  pipes.  In  the  exercise  of  the  police 
power  of  the  state,  for  a  purpose  highly 
necessary  in  the  promotion  of  the  public 
health,  it  became  necessary  to  change  the 
location  of  the  pipes  so  as  to  accommodate 
them  to  the  new  public  work,  and  such 
change  was  made  at  the  expense  of  the 
gas  company.  It  was  held  that  the  injury 
sustained  by  the  plaintiff  was  damnum 
absque  injuria. 

17.  Injury  done  in  self-defense. — New 
Orleans,  etc..  R.  Co.  v.  Jopes,  142  U.  S.  18, 
35  L.  Ed.  919.  See  the  titles  CRIMINAL 
LAW,  ante,  p.  43;   HOMICIDE. 

18.  Where  probable  ground  for  suit  or 
defense. — Canter  v.  American,  etc.,  Ins. 
Companies,  2  Pet.  554,  7  L.  Ed.  517.  See 
the  titles  ADMIRALTY,  vol.  1,  p.  181; 
COSTS,  vol.  4,  p.  802. 

19.  Damage  must  be  natural  and  proxi- 
mate result  of  act  complained  of. — Mc- 
Guire  v.  Gerstley,  204  U.  S.  489"  :.i   L.  Ed. 


581;  Sigafus  v.  Porter,  179  U.  S.  116,  45 
L.  Ed.  113;  North  American,  etc.,  Co  v. 
Morrison,  178  U.  S.  262,  44  L.  Ed.  1061; 
Vance  v.  Vandercook  Co.  (No.  2),  170  U 
S.  468,  42  L.  Ed.  1111;  HetzeU'.  Baltimore, 
etc.,  R.  Co.,  169  U.  S.  26,  42  L.  Ed.  648; 
The  Caledonia,  157  U.  S.  124.  39  L.  Ed. 
644;  Angle  v.  Chicago,  etc.,  R.  Co.,  151 
U.  S.  1,  3S  L.  Ed.  55;  Smith  v.  Bolles,  132 
U.  S.  125,  33  L.  Ed.  279;  Pacific  Express 
Co.  v.  Malin,  132  U.  S.  531,  33  L.  Ed.  450; 
United  States  v.  Weld,  127  U.  S.  51,  32  L. 
Ed.  02;  Western  Union  Tel.  Co.  v.  Hall, 
124  U.  S.  444.  31  L.  Ed.  479;  Denver,  etc., 
Railway  v.  Harris,  122  U.  S.  597,  30  L. 
Ed.  1146;  Scheffer  v.  Railroad  Co.,  105 
U.  S.  249,  26  L.  Ed.  1070;  Stewart  v. 
Sonneborn,  98  U.  S.  187,  25  L.  Ed.  116; 
Milwaukee,  etc.,  R.  Co.  v.  Kellogg,  94  U. 
S.  469,  24  L  Ed.  256;  Curtis  v.  Innerarity, 
6  How.  146,  12  L.  Ed.  380.  See,  also, 
United  States  v.  Barlow.  184  U.  S.  123,  46 
L.  Ed.  463.  See  the  title  NEGLIGENCE, 
and  the  specific  titles  involving  recovery 
of  damages. 

Evidence  as  to  consequential  damages. 
— In  McAfee  v.  Crofford,  13  How.  447,  14 
L.  Ed.  217,  which  was  an  action  of  tres- 
pass for  forcibly  invading  a  plantation, 
carrying  off  some  slaves,  and  frightening 
others  away,  it  was  held  proper  for  the 
plaintiff  to  give  in  evidence  the  conse- 
quential damages  which  resulted  to  his 
wood  and  corn.  See  the  title  TRES- 
PASS. 

As  to  the  defense  that  damages  resulted 
from  ether  causes  than  those  complained 
of,   see   post.   "Defense-."    V.   C. 

20.  Responsibility  for  remote  conse- 
quence of  acts. — North  American,  etc..  Co. 
v.  Morrison,  178  U.  S.  262,  44  L  Ed.  1061; 
Cincinnati,  etc.,  Gas  Illuminating  Co.  v. 
Western,  etc.,  Co.,  152  U.  S.  200,  38  L. 
Ed.  411;  Union  Pacific  R.  Co.  v.  Good- 
ridge,  149  U.  S.  680,  37  L.  Ed.  896;  Union 
Pac.  R.  Co.  v.  Taggart,  149  U.  S.  698,  37 
I..  Ed.  905;  United  State-  v.  Weld,  127 
U.  S.  5  1.  32  1..  Ed.  62;  Railroad  Co.  :•. 
Reeves,   10  Wall.   176,    L9   L   Ed.  9 

In  case  of  a  loss  of  which  the  proxi- 
mate cause  is  the  act  of  God  or  the  public 
enemy,  the  common  earner  i>  excused 
though  his  own  negligence  or  laches  may 
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the  injured  party  may  recover  therefor  as  special  damages,  though  such  loss  or 
injury  is  not  a  necessary  consequence  of  such  act.21 

2.  Tests  as  to  Natural  and  Proximate;  Result — a.  Results  Naturally  Aris- 
ing from  Act  or  Presumably  Contemplated  by  Parties. — It  may  be  stated  as  a 
general  rule,  deduced  from  the  decisions  on  this  question,  that  only  those  results 
will  be  deemed  proximate  and  natural,  which  the  wrongdoer  from  his  position 
must  have  contemplated  as  the  probable  consequences  of  his  act.22  Thus  a  finding 
that  negligence  or  an  act  not  amounting  to  wanton  wrong,  is  the  proximate  cause 
of  the  injury,  is  not  warranted,  unless  it  appear  that  the  injury  was  the  natural 
and  probable  consequence  of  the  negligence  or  wrongful  act,  and  that  it  ought  to 
have  been  foreseen  in  the  light  of  attendant  circumstances.23  In  actions  for 
breach  of  contract  the  rule  is  that  the  person  can  only  be  held  to  be  responsible 
for  such  consequences  as  may  be  reasonably  supposed  to  be  in  the  contemplation 
of  the  parties  at  the  time  of  making  the  contract,24    and  such  as  might  naturally 


have  contributed  as  a  remote  cause.  The 
maxim  causa  proxima  non  remota  spec- 
tatur  applies  to  such  cases  as  to  other 
contracts  and  transactions;  and  ordinary- 
diligence  is  all  that  is  required  of  the 
carrier  to  avoid  or  remedy  the  effects  of 
the  overpowering  cause.  Railroad  Co.  v. 
Reeves,  10  Wall.  176,  19  L.  Ed.  909.  See 
the  titles  CARRIERS,  vol.  3,  p.  556; 
NEGLIGENCE. 

21.  Recovery  of  damages  for  nat- 
ural though  not  necessary  consequence. 
— See  ante,  "Special  Damage,"  I,  D.  As 
to  necessity,  manner  and  sufficiency  of 
alleging  and  proving  such  special  damage, 
see  post,  "Necessity,  Manner  and  Suffi- 
ciency  of   Pleading   Damages,"   V,   B,   1. 

22.  Test  as  to  proximate  result. — Smith 
V.  Bolles,  132  U.  S.  125,  33  L.  Ed.  279; 
Sigafus  v.  Porter,  179  U.  S.  116,  45  L.  Ed. 
113;  Western  Union  Tel.  Co.  V.  Hall,  124 
U.  S.  444,  31  L.  Ed.  479;  Hetzel  V.  Balti- 
more, etc.,  R.  Co.,  169  U.  S.  26,  42  L.  Ed. 
648;  Primrose  v.  Western  Union  Tel.  Co., 
154  U.  S.  1,  38  L.  Ed.  883;  Globe  Ref.  Co. 
v.  Landa  Cotton  Oil  Co.,  190  U.  S.  540,  47 
L-  Ed.  1171.  And  see  cases  cited  ante 
under  "General   Rule,"  II,  D,  1. 

23.  Injury  must  have  been  such  as  ought 
to  have  been  foreseen. — Milwaukee,  etc., 
R.  Co.  v.  Kellogg,  94  U  S.  469,  24  L.  Ed. 
256. 

24.  Consequences  reasonably  supposed 
to  be  contemplated  by  contracting  par- 
ties.— Globe  Ref.  Co.  V.  Landa  Cotton  Oil 
Co.,  190  U.  S.  540,  47  L.  Ed.  1171;  Prim- 
rose v.  Western  Union  Tel.  Co.,  154  U.  S. 
1,  38  L.  Ed.  883;  Howard  v.  Stillwell,  etc., 
Mfg.  Co.,  139  U.  S.  199,  35  L.  Ed.  147; 
Western  Union  Tel.  Co.  v.  Hall,  124  U. 
S.  444,  31  L.  Ed.  479.  And  see  Anvil  Min. 
Co.  V.  Humble,  153  U.  S.  540,  38  L.  Ed. 
814;  McGuire  v.  Gerstley,  204  U.  S.  489, 
51   L-   Ed.    581. 

"When  a  man  commits  a  tort  he  incurs 
by  force  of  the  law  a  liability  to  damages, 
measured  by  certain  rules.  When  a  man 
makes  a  contract  he  incurs  by  force  of 
the  law  a  liability  to  damages,  unless  a 
certain  promised  event  comes  to  pass.  But 
unlike  tin-  case  of  torts,  as  the  contract 
is  by  mutual  consent,  the  parties  them- 
selves,   expressly    or    by    implication,    lix 


the  rule  by  which  the  damages  are  to  be 
measured.  The  old  law  seems  to  have  re- 
garded it  as  technically  in  the  election  of 
the  promisor  to  perform  or  to  pay  dam- 
ages. Bromage  v.  Genning,  1  Roll.  R. 
368;  Hulbert  v.  Hart,  1  Vern.  133.  It  is 
true  that  as  people  when  contracting  con- 
template performance,  not  breach,  they 
commonly  say  little  or  nothing  as  to  what 
shall  happen  in  the  latter  event,  and  the 
common  rules  have  been  worked  out  by 
common  sense,  which  has  established 
what  the  parties  probably  would  have  said 
if  they  had  spoken  about  the  matter.  But 
a  man  never  can  be  absolutely  certain  of 
performing  any  contract  when  the  time 
of  performance  arrives,  and  in  many  cases 
he  obviously  is  taking  the  risk  of  an  event 
which  is  wholly  or  to  an  appreciable  ex- 
tent beyond  his  control.  The  extent  of 
liability  in  such  cases  is  likely  to  be  within 
his  contemplation,  and  whether  it  is  or 
not,  should  be  worked  out  on  terms  which 
it  fairly  may  be  presumed  he  would  have 
assented  to  if  they  had  been  presented  to 
his  mind."  Globe  Ref.  Co.  v.  Landa  Cot- 
ton Oil  Co.,  190  U.  S.  540,  47  L.  Ed.  1171. 
"In  Hadley  v.  Baxandale,  9  Exch.  345, 
decided  in  1854,  ever  since  considered  a 
leading  case  on  both  sides  of  the  Atlantic, 
and  approved  and  followed  by  this  court 
in  Western  Union  Tel.  Co.  v.  Hall,  above 
cited,  and  in  Howard  v.  Stillwell,  etc., 
Mfg.  Co.,  139  U.  S.  199,  206,  207,  35  L. 
Ed.  147,  Baron  Alderson  laid  down,  as 
the  principles  by  which  the  jury  ought 
to  be  guided  in  estimating  the  damages 
arising  out  of  any  breach  of  contract,  the 
following:  'Where  two  parties  have  made 
a  contract  which  one  of  them  has  broken, 
the  damages  which  the  other  party  ought 
to  receive  in  respect  of  such  breach  of 
contract  should  be  such  as  may  fairly  and 
reasonably  be  considered  either  arising 
naturally,  i.  e.,  according  to  the  usual 
course  of  things,  from  such  breach  of 
contract  itself,  or  such  as  may  reason- 
ably be  supposed  to  have  been  in  the  con- 
templation of  both  parties,  at  the  time 
they  made  the  contract,  as  the  probable 
result  of  the  breach  of  it*  Now,  if  the 
special  circumstances  under  which  the 
contract    was    actually    made    were    com- 
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be  expected  to  follow  its  violation.25 

b.  Effect  of  Intervening  Independent  Cause. — In  determining  whether  or  not 
an  act  was  the  proximate  cause  of  an  injury,  the  question  always  is,  was  there 
an  unbroken  connection  between  the  wrongful  act  and  the  injury,  a  continuous 
operation?  Did  the  facts  constitute  a  continuous  succession  of  events,  so  linked 
together  as  to  make  a  natural  whole,  or  was  there  some  new  and  independent 
cause  intervening  between  the  wrong  and  the  injury?26  Where  there  is  no  inter- 
mediate efficient  cause,  the  original  wrong  must  be  considered  as  reaching  to  the 
effect  and  proximate  to  it.27  If,  however,  a  new  force  or  power  has  intervened 
between  the  fact  accomplished  and  the  alleged  cause,  which  force  or  power  is 
of  itself  sufficient  to  stand  as  the  cause  of  the  misfortune,  the  other  must  stand 
as  too  remote.28 


municated  by  the  plaintiffs  to  the  defend- 
ants, and  thus  known  to  both  parties,  the 
damages  resulting  ern-~>  thn  1  •-"~~1-  ^f 
such  a  contract,  which  they  would  reason- 
ably contemplate,  would  Dc  uc  u.>iuum  of 
injury  which  would  ordinarily  follow  from 
a  breach  of  contract  under  these  special 
circumstances  so  known  and  communi- 
cated. But,  on  the  other  hand,  if  these 
special  circumstances  were  wholly  un- 
known to  the  party  breaking  the  contract, 
he,  at  the  most,  could  only  be  supposed 
to  have  had  in  his  contemplation  the 
amount  which  would  arise  generally,  and 
in  the  great  multitude  of  cases  not  af- 
fected by  any  special  circumstances,  from 
such  a  breach  of  contract.'  9  Exch.  354, 
355."  Primrose  v.  Western  Union  Tel. 
Co.,  154  U.  S.  1,  38  L.  Ed.  883.  See  the 
title  TELEGRAPHS  AND  TELE- 
PHONES. 

"In  Booth  v.  Spuyten  Duyvil  Rolling 
Mills  Co..  60  N.  Y.  487,  the  rule  was  stated 
to  be  that  'the  damages  for  which  a  party 
may  recover  for  a  breach  of  a  contract 
are  such  as  ordinarily  and  naturally  flow 
from  the  nonperformance.  They  must  be 
proximate  and  certain,  or  capable  of  cer- 
tain ascertainment,  and  not  remote,  specu- 
lative or  contingent.'  p.  492."  Western 
Union  Tel.  Co.  v.  Hall,  124  U.  S.  444,  31 
L.  Ed.  479. 

In  an  action  brought  by  the  plaintiff  for 
breach  of  a  contract  to  sell  and  deliver 
crude  oil  the  defendant  excepted  to  cer- 
tain allegations  of  damage,  and  pleaded 
that  the  damages  had  been  claimed  and 
magnified  fraudulently  to  give  the  United 
States  circuit  court  jurisdiction.  The 
damages  claimed  were  as  follows:  The 
expense  of  one  thousand  dollars  for  send- 
ing plaintiff's  tank  cars  to  defendant's 
mills;  seven  hundred  dollars  for  loss  of 
use  of  the  tanks  for  thirty  days;  seven 
hundred  and  forty  dollars  for  losses  be- 
cause of  plaintiff's  inability  to  supply  his 
customers  with  oil;  one  thousand  dollars 
for  loss  of  customers,  credit,  and  reputa- 
tion because  of  failure  to  supply  his  cus- 
tomers; and  three  hundred  and  fifty  dol- 
lars for  rearranging  distinction  of  tanks. 
It  was  held  that,  as  these  points  were  not 
in  the  contract  and  were  not  such  as  would 
be  reasonably  supposed  to  be  in  the 
contemplation  of  the  parties  at  the  time 
of   the   contract,   the   defendant   could   not 


be  held  liable  for  them.  Globe  Ref.  Co.  v. 
Landa  Cotton  Oil  Co.,  190  U.  S.  540,  541, 
542,   543,  47   L.   Ed.   1171. 

The  damages  recoverable  for  a  mistake 
in  the  transmission  of  a  cipher  or  obscure 
message  are  merely  nominal,  that  is,  the 
amount  paid  for  sending  the  message. 
Any  other  damages  could  not  be  con- 
sidered as  either  arising,  according  to  the 
usual  course  of  things,  from  the  supposed 
hrpa^h  of  the  contract  itself,  or  as  hav- 
ing been  in  the  contemplation  of  both 
parties,  when  they  made  the  contract,  as 
a  probable  result  of  the  breach.  Prim- 
rose v.  Western  Union  Tel.  Co.,  154  U. 
S.    1.   33,   34,  38   L.   Ed.    8S3. 

"Under  any  contract  to  transmit  a  mes- 
sage by  telegraph,  as  under  any  other 
contract,  the  damages  for  a  breach  must 
be  limited  to  those  which  may  be  fairly 
considered  as  arising  according  to  the 
usual  course  of  things  from  the  breach  of 
the  very  contract  in  question,  or  which 
both  parties  must  reasonably  have  under- 
stood and  contemplated,  when  making  the 
contract,  as  likely  to  result  from  its 
breach.  This  was  directly  adjudged  in 
Western  Union  Tel.  Co.  v.  Hall,  124  U. 
S.  444,  31  L.  Ed.  479."  Primrose  v.  West- 
ern Union  Tel.  Co.,  15  U.  S.  1,  38  L.  Ed. 
883.  See  the  title  TELEGRAPHS  AND 
TELEPHONES. 

25.  Consequences  naturally  to  be  ex- 
pected.— Western  Union  Tel.  Co.  v.  Hall, 
124  U.   S.   444,   31   L.    Ed.   479. 

26.  As  dependent  upon  existence  or  non- 
existence of  intervening  cause. — Mil- 
waukee, etc.,  R.  Co.  v.  Kellogg.  94  U.  S. 
469,   24   L.    Ed.    256. 

27.  Where  no  intermediate  efficient 
cause. — Milwaukee,  etc.,  R.  Co.  v.  Kellogg, 
94  U.   S.   469,  24  L.   Ed.  256. 

Primary  cause  operating  through  suc- 
cessive instruments. — "The  primarv  cause 
may  be  the  proximate  cause  of  a  disaster, 
though  it  may  operate  through  successive 
instruments,  as  an  article  at  the  end  of  a 
chain  may  be  moved  by  a  force  applied 
to  the  other  end,  that  force  being  the 
proximate  cause  of  the  movement,  or  as 
in  the  oft-cited  case  of  the  squib  thrown 
in  the  market  place."  Per  Strong,  J.,  in 
Milwaukee  etc.,  R.  Co.  7-.  Kellogg,  94  U. 
S.  469.  24  L.  Ed.  256.  citing  2  Bl.  Rep.  892. 

28.  Effect  of  intervening  power  or  force 
sufficient  to  cause  misfortune. — Insurance 
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c.  Losses  Avoidable  by  Injured  Party. — It  is  the  duty  of  a  party  injured  by 
the  act  or  negligence  of  another  to  save  himself  from  loss  therefrom  in  so 
far  as  he  may  do  so  with  reasonable  exertion  and  expense,  and  the  defendant 
will  be  liable  only  for  such  loss  as  could  not  have  been  thus  avoided.29 

3.  Manner  of  Determination. — The  question  as  to  what  is  the  proximate 
cause  of  an  injury  is  ordinarily  not  one  of  science  or  of  legal  knowledge,  but  of 
fact  for  the  jury  to  determine,  in  view  of  the  accompanying  circumstances.30 
Each  case  must  be  decided  upon  the  special  facts  belonging  to  it,  and  often  upon 
the  nicest  discriminations/"1 

E.  Uncertain,  Speculative  and  Contingent  Damages — 1.  General 
Rule. — Still  another  essential  to  the  recovery  of  damages,  is  that  they  must  be 
certain,32  both  in  their  nature  and  in  respect  to  the  cause  from  which  they  pro- 
ceed,33 and  not  speculative  or  contingent.34 


Co.  v.  Tweed,  7  Wall.  44.  19  L.  Ed.  65; 
Scheffer  v.  Railroad  Co..  105  U.  S.  249,  26 
L.  Ed.  1070;  Milwaukee,  etc.,  R.  Co.  v. 
Kellogg,  94  U.  S.  469,  24  L.  Ed.  256. 

For  further  treatment  of  the  question 
of  proximate  and  remote  cause,  see  gen- 
erally the  title  NEGLIGENCE,  and  also 
the  specific  titles  involving  the  right  to 
and   liability  for  damages. 

29.  Duty  of  injured  party  to  avoid  or 
mitigate  loss. — Wicker  v.  Hoppock,  6 
Wall.  94,  18  L.  Ed.  752;  Warren  v.  Stod- 
dart,  105  U.  S.  224,  26  L.  Ed.  1117;  Baird 
v.  United  States,  131  U.  S.  cvi,  21  L.  Ed. 
519;  The  Baltimore,  8  Wall.  377,  19  L. 
Ed.  463.  And  see  Watts  v.  Camors,  115 
U.    S.   353,   29   L.    Ed.   406. 

Application  of  rule  in  actions  for  breach 
of  contract. — "The  rule  is,  that  where  a 
party  is  entitled  to  the  benefit  of  a  con- 
tract, and  can  save  himself  from  a  loss 
arising  from  a  breach  of  it  at  trifling  ex- 
pense or  with  reasonable  exertions,  it  is 
his  duty  to  do  it,  and  he  can  charge  the 
delinquent  with  such  damages  only  as 
with  reasonable  endeavors  and  expense  he 
could  not  prevent.  Wicker  V.  Hoppock, 
6  Wall.  94,'  18  L.  Ed.  752;  Miller  V.  Ma- 
riners' Church,  7  Me.  51;  Russell  v.  But- 
terfield,  21  Wend.  (Nl  Y.)  300;  United 
States  v.  Burnham,  1  Mason  57;  Taylor 
v.  Read,  4  Paige  (N.  Y.)  561."  Warren 
v.  Stoddart,  105  U.  S.  224,  26  L.  Ed.  1117. 

The  United  States  contracted  for  fifteen 
locomotives  to  be  constructed  by  a  com- 
pany at  the  earliest  practical  period,  to 
the  exclusion  of  all  other  interests  and 
contracts  whatever,  it  being  understood 
that  the  company  would  be  indemnified 
from  any  damage  resulting  from  a  com- 
pliance with  this  order.  It  was  held  that 
the  allowance  of  damages  was  properly 
limited  to  the  damages  caused  by  the  de- 
lay in  construction  of  fifteen  engines,  the 
number  equal  that  constructed  for  the 
government,  and  should  not  extend  to 
eighty  engines  which  was  the  whole  num- 
ber the  company  was  under  contract  to 
construct.  Baird  v.  United  States,  131  U. 
S.   cvi,   cix,   21    L.    Ed.    519. 

"The  contractors  had  no  right  so  to 
conduct  their  business  as  necessarily  to 
swell  their  claim  for  the  damages.  Their 
duty   was   in    the   other   direction."     Baird 


v.  United  States,  131  U.  S.  cvi,  21  L.  Ed. 
519.     See  the  title  INDEMNITY. 

As  to  the  rule  that  in  actions  for  an- 
ticipatory breach  of  executory  contracts, 
the  measure  of  plaintiff's  damages  are  to 
be  abated  by  any  circumstances  of  which 
he  ought  reasonably  to  have  availed  him- 
self, see  post,  "For  Anticipatory  Breach 
bv  Refusal  to  Perform,"  III,  A,  1,  a,  (l), 
(b),  dd. 

Application  to  actions  for  damages  from 
collision. — "Persons  injured  in  their  prop- 
erty by  collision  are  entitled  to  full  in- 
demnity for  their  loss,  but  the  respond- 
ents are  not  liable  for  such  damages  as 
might  have  been  reasonably  avoided  by 
the  exercise  of  ordinary  skill  and  dili- 
gence, after  the  collision,  on  the  part  of 
those  in  charge  of  the  injured  ship."  The 
Baltimore,  8  Wall.  377,  19  L.  Ed.  463.  See 
the  title   COLLISION,  vol.   3,  p.   939. 

30.  Question  of  fact  for  jury. — Mil- 
waukee, etc..  R.  Co.  v.  Kellogg,  94  U.  S. 
469,   24   L.    Ed.   256. 

31.  Determination  according  to  facts  of 
particular  case. — Insurance  Co.  v.  Tweed, 
7  Wall.  44,  19  L.   Ed.   65. 

32.  Necessity  for  certainty. — Eckington, 
etc.,  R.  Co.  v.  McDevitt,  191  U.  S.  103,  48 
L.  Ed.  112;  Boston  etc.,  R.  Co.  v.  O'Reilly, 
158  U.  S.  334,  39  L.  Ed.  1006;  Anvil  Min. 
Co.  v.  Humble,  153  U.  S.  540,  38  L.  Ed. 
814;  Union  Pac.  R.  Co.  v.  Goodridge.  149 
U.  S.  680,  37  L.  Ed.  896;  Howard  v.  Still- 
well,  etc..  Mfg.  Co.,  139  U.  S.  199,  35  L. 
Ed.  147;  Western  Union  Tel.  Co.  v.  Hall, 
124  U.  S.  444,  31  L.  Ed.  479;  Phillips,  etc., 
Const.  Co.  7i.  Seymour,  91  U.  S.  646.  23 
L.  Ed.  341;  Williamson  v.  Barrett,  13  How. 
101,  14  L.  Ed.  68;  Smith  v.  Condry,  1  How. 
28,  11  L.  Ed.  35;  The  Apollon,  9  Wheat. 
362,  6  L.  Ed.  Ill;  La  Armistad  de  Rues, 
5  Wheat.  385,  5  L.  Ed.  115;  The  Amiable 
Nancy.  3  Wheat.  546,  4  L.  Ed.  456. 

33.  Certainty  as  to  nature  and  cause. — • 
Western  Union  Tel.  Co.  v.  Hall,  124  U. 
S.  444,  31  L.  Ed.  479. 

34.  Damages  must  not  be  merely  specu- 
lative or  contingent. — Sisafus  v.  Porter, 
170  U.  S.  116,  45  L.  Ed.  113;  The  Con- 
queror, 166  U.  S.  110,  41  L.  Ed.  937;  Het- 
zel  v.  Baltimore,  etc..  R.  Co..  169  U.  S. 
26,  42  L.  Ed.  648;  Anvil  Min.  Co.  v.  Hum- 
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Application  Where  Profits  Claimed  as  Element  of  Damage. — This  rule 
as  to  uncertain,  speculative,  and  contingent  damages,  is  of  special  application 
where  it  is  sought  to  recover  profits  claimed  to  have  been  lost  by  the  act  of  the 
defendant.  This  question  will  be  considered  in  a  subsequent  section  of  this  title 
treating  of  the  various  elements  of  damage.35 

2.  Rule  Construed. — Degree  of  Certainty  Requisite. — In  applying  the 
above  rule,  it  would  seem  that  reasonable  certainty  will  be  sufficient.36  By  the 
use  of  the  words  "certain,  speculative  and  contingent,"  for  the  purpose  of  ex- 
cluding that  kind  of  damage  it  is  not  meant  to  assert  that,  in  an  action  ex  con- 
tractu, the  loss  sustained  must  be  proved  with  the  certainty  of  a  mathematical 
demonstration  to  have  been  the  necessary  result  of  the  breach  by  the  defendant. 
The  plaintiff  is  not  bound  to  show  to  a  certainty  that  excludes  the  possibility  of 
a  doubt  that  the  loss  to  him  resulted  from  the  action  of  the  defendant  in  violating 
his  agreement.  In  many  cases  such  proof  cannot  be  given,  and  yet  there  might  be 
a  reasonable  certainty,  founded  upon  inferences  legitimately  and  properly  de- 
ducible  from  the  evidence,  that  "the  plaintiff's  loss  was  not  only  in  fact  occasioned 
by  the  defendant's  violation  of  his  covenant,  but  that  such  loss  was  the  natural 
and  proximate  result  of  such  violation.  Certainty  to  reasonable  intent  is  nec- 
essary, and  the  meaning  of  that  language  is  that  the  loss  or  damage  must  be  so 
far  removed  from  speculation  or  doubt  as  to  create  in  the  minds  of  intelligent  and 
reasonable  men  the  belief  that  it  was  most  likely  to  follow  from  the  breach  of 
the  contract  and  was  a  probable  and  direct  result  thereof.  Such  a  result  would 
be  regarded  as  having  been  within  the  contemplation  of  the  parties  and  as  being 
the  natural  accompaniment  and  the  proximate  result  of  the  violation  of  the  con- 
tract.37 

Certainty  as  to  the  amount  of  damages  is  not  essential,  this  being  mat- 
ter for  determination  according  to  the  circumstances  in  each  case.38  Thus,  for 
instance,  where  it  is  sought  to  recover  in  one  action  the  entire  damages  for  a 
breach  of  an  agreement  to  furnish  support  to  pay  wages,  it  is  no  objection  to  the 
recovery   that   the   damages   are   difficult   to   ascertain,    depending  on   contingent 


ble.  153  U.  S.  540,  38  L.  Ed.  814;  Rich- 
mond, etc.,  R.  Co.  v.  Elliott,  149  U.  S. 
266.  37  L.  Ed.  728;  Howard  V.  Still-well, 
etc.,  Mfg.  Co.,  139  U.  S.  199,  35  L.  Ed. 
147;  Searl  v.  School  District,  133  U.  S. 
553.  33  L.  Ed.  740;  Smith  V.  Bolles,  132  U. 
S.  125,  33  L.  Ed.  279;  New  Orleans  V. 
Gaines,  131  U.  S.  191.  33  L.  Ed.  99;  United 
States  v.  Beham,  110  U.  S.  338,  28  L.  Ed. 
168;  Western  Union  Tel.  Co.  v.  Hall,  124 
U.  S.  444,  31  L.  Ed.  479;  Memphis  V. 
Brown,  20  Wall.  289,  22  L.  Ed.  264;  Phila- 
delphia, etc.,  R.  Co.  v.  Howard,  13  How. 
307,  14  L.  Ed.  157;  Bell  v.  Cunningham,  3 
Pet  69.  7  L.  Ed.  606.  And  see  Wade  v. 
Leroy,  20  How.  34,  15  L.  Ed.  813;  Mc- 
Guire  v.  Gerstley,  204  U.  S.  489,  51  L. 
Ed.   581. 

"In  Griffin  v.  Colver,  16  N.  Y.  489,  the 
rule  was  stated  to  be  that  'the  damages 
must  be  such  as  may  fairly  be  supposed 
to  have  entered  into  contemplation  of  the 
parties  when  they  made  the  contract;  that 
is,  they  must  be  such  as  might  naturally 
be  expected  to  follow  its  violation;  and 
they  must  be  certain  both  in  their  nature 
and  in  respect  to  the  cause  from  which 
they  proceed.  The  familiar  rules  on  this 
subject  are  all  subordinate  to  these.  For 
instance,  that  the  damages  must  flow  di- 
rectly and  naturally  from  the  breach  of 
contract,  is  a  mere  mode  of  expressing 
the  first;  and  that  they  must  be  not   the 


remote  but  proximate  consequence  of 
such  breach,  and  must  not  be  speculative 
or  contingent,  are  different  modifications 
of  the  last.'  P.  495."  Western  Union  Tel. 
Co.  v.  Hall,  124  U.  S.  444,  454,  31  L.  Ed. 
479. 

"The  Code  of  Georgia  of  1882,  in  § 
3072,  declares:  'If  the  damages  are  only 
the  imaginary  or  possible  result  of  the 
tortious  act,  or  other  and  contingent  cir- 
cumstances preponderate  largely  in  caus- 
ing the  injurious  effect,  such  damages  are 
too  remote  to  be  the  basis  of  recovery 
against  the  wrongdoer.'  Such  declaration 
is  only  an  affirmation  of  the  general  law 
in  respect  thereto."  Richmond,  etc.,  R. 
Co.  v.  Elliott,  149  U  S.  266,  37  L.  Ed. 
728. 

35.  Application  where  profits  claimed 
as  element  of  damage. — See  post  "Profits," 
III,  B,  1. 

36.  Reasonable  certainty  sufficient. — 
Hetzel  v.  Baltimore,  etc.,  R.  Co.,  169  U. 
S.  26.  42  L.  Ed.  648;  Anvil  Min.  Co.  v. 
Humble,  153  U.  S.   540.  38  L.  Ed.  814. 

37.  Degree  of  certainty  requisite  in  ac- 
tions ex  contractu. — Hetzel  v.  Baltimore, 
etc.,  R.  Co.,  169  U.  S.  26,  42  L.  Ed.  648. 

38.  Certainty  as  to  amount  not  essen- 
tial.— Texas,  etc.,  R.  Co.  v.  Marshall,  136 
U.  S.  393,  34  L.  Ed.  585.  See  post, 
"Measure  and  Elements  of  Damages,"  III. 
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and  uncertain  events.35  So,  also,  in  actions  for  personal  injuries,  prospective 
damages  mav  be  allowed,  notwithstanding  the  uncertainty  of  the  duration  of  the 
plaintiff's  life,  and  other  contingencies  which  may  affect  the  amount.40 

F.  Prospective  Damages.— Recovery  of  Entire  Damage  in  One  Suit. 
— The  recent  tendency  of  judicial  decisions  in  this  country,  in  actions  of  contract, 
as  well  as  in  actions  of  tort,  has  been  towards  allowing  entire  damages  to  be  re- 
covered, once  for  all.  in  a  single  action,  and  thus  avoiding  the  embarrassment  and 
annoyance  of  repeated  litigation.41  This  especially  appears  by  well-considered 
opinions  in  cases  of  agreements  to  furnish  support  or  pay  wages.42  So,  also,  in 
actions  for  personal  injuries  it  would  seem  to  be  the  constant  practice  to  allow  a 
recovery  for  such  prospective  damages  as  the  jury  are  satisfied  the  party  will 
sustain,  notwithstanding  the  uncertainty  of  the  duration  of  his  life,  and  other 
contingencies  which  may  possibly  affect  the  amount.43 

Recovery  of  Damages  Occurring  after  Institution  of  Suit, — As  to  whether 
or  not  damages  may  be  recovered  subsequent  to  the  institution  of  the  suit,  would 
seem  to  depend  upon  whether  the  losses  or  injury  subsequent  to  such  time  are 
the  natural  and  proximate  result  of  the  act  complained  of,  or  are  such  as  to  prop- 
erly constitute  a  new  cause  of  action.  In  the  former  case,  damages  may,  it 
would  seem,  be  recovered  up  to  the  time  of  trial,  or  even  to  the  day  of  the 
verdict,44  while  in  the  latter  case,  no  damages  should  be  recovered  posterior  to 
the  institution  of  the  surt.45 

III.   Measure  and  Elements  of  Damages. 
A.    Measure  of  Damages — 1.    Unliquidated  Damages — a.    Compensation 


as    Determining — (  1  )     Rule    Stated    and    Applied- 
Standard  by  Which   Compensation  Measured. 


(a)     Rule    Stated. — Injury 
-All  civil  actions   for  dam- 


39.  Difficulty  of  ascertaining  entire 
damages  in  one  action  no  bar  to  recovery. 
— Pierce  v.  Tennessee,  etc.,  R.  Co.,  173 
U.  S.  1,  43  L.  Ed.  591,  holding  that 
uncertainty  in  the  duration  of  a  life 
has  not,  since  the  adoption  of  life  tables, 
been  regarded  as  a  reason  why  full  relief 
in  damages  should  not  be  afforded  for  a 
failure  to  perform  a  contract  which  by  its 
terms  was  to  continue  during  life.  Pierce 
v.  Tennessee,  etc.,  R.  Co.,  173  U.  S.  1,  12, 
43    L.    Ed.   591. 

40.  Uncertainty  of  duration  of  plain- 
tiff's life  no  bar  to  full  relief. — Pierce  v. 
Tennessee,  etc.,  R.  Co.,  173  U.  S.  1,  43 
L.   Ed.   591. 

41.  Allowance  of  entire  damage  in  single 
action. — Pierce  v.  Tennessee,  etc.,  R.  Co., 
173   U.   S.   1,  43   L.   Ed.   591. 

As  to  measure  of  such  damages,  see 
post.   "Measure   of  Damages,"   III,  A. 

42.  Agreements  to  furnish  support  or 
pay  wages. — Pierce  v.  Tennessee,  etc.,  R. 
Co.,   173  U.   S.  1,  43  L.  Ed.  591. 

43.  Actions  for  personal  injuries. — 
Pierce  v.  Tennessee,  etc..  R.  Co.,  ii:i  U. 
S.  1,  43  L.  Ed.  591.  See  post,  '"Elements 
of  Damages."   III.   B. 

In  Washington,  etc.,  R.  Co.  v.  Harmon, 
147  U.  S.  571,  37  L.  Ed.  284,  which  was 
an  action  for  damages  for  personal  in- 
juries, the  instructions  of  the  judge  were 
objected  to  as  permitting  an  award  for 
the  future  effect  of  the  injury.  It  was 
held  that  such  instruction  was  not  erro- 
neous where  there  was  evidence  which 
justified  a  finding  that  future  damages 
would  inevitably  and  necessarily  result. 


44.  Admissibility  of  proof  of  actual 
damage  up  to  time  of  verdict. — Wilcox  v. 
Plummer,  4  Pet.  172,  7  L.  Ed.  821.  See, 
also,  New  York,  etc.,  R.  Co.  v.  Estill,  147 
U.   S.  591,  37  L.   Ed.  292. 

In  Wilcox  v.  Plummer,  4  Pet.  172,  7  L. 
Ed.  821,  which  was  an  action  of  assumpsit 
against  an  attorney  for  loss  arising  from 
his  negligence  and  unskillfulness,  it  was 
held  that  the  proof  of  actual  damage 
might  extend  to  facts  that  occurred  and 
grew  out  of  the  injury,  even  up  to  the 
day  of  the   verdict. 

45.  No  recovery  for  damages  posterior  to 
institution  of  suit. — In  Bradley  V.  Washing- 
ton, etc.,  Steam-Packet  Co.,  9  Pet.  107,  9 
L.  Ed.  68,  the  original  writ  was  issued  out 
of  the  circuit  court  of  the  District  of  Co- 
lumbia, dated  the  2d  of  December,  1831, 
and  was  returned  "executed,"'  on  the  first 
Monday  of  the  same  December,  the  re- 
turn day  of  the  succeeding  term;  the  de- 
fendant appeared  by  his  attorney,  on  the 
return  day,  and  obtained  a  rule  on  the 
plaintiffs  to  declare  against  him.  The 
circuit  court,  on  the  trial  of  the  cause, 
directed  the  jury  to  find  damages  against 
the  defendant,  for  the  hire  of  a  steam- 
boat, for  which  the  action  was  brought, 
from  the  20th  of  November,  1831,  to  the 
6th  of  February,  1832,  whereas  the  suit 
was  instituted  on  the  2d  of  December, 
lv;i  These  instructions  were  held 
erroneous,  as  damages  were  to  be  given 
to  a  time  long  posterior  to  the  institu- 
tion  of  the   action. 

In  an  action  on  a  contract  of  indemnity 
it   has  been   held  that  the   obligee  cannot 
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ages  have  their  foundation  in  the  idea  of  just  compensation  ,for  wrongs  done,46 
and  the  general  rule  is,  that  when  a  wrong  has  been  done,  and  the  law  gives  a 
remedy,  the  compensation  shall  be  equal  to  the  injury.  The  latter  is  the  standard 
by  which  the  former  is  to  be  measured.47  All  that  the  law  requires  is  that  such 
damages  be  allowed  as,  in  the  judgment  of  fair  men,  directly  and  naturally  re- 
sulted from  the  injury  for  which  suit  is  brought.48 

Rule  Not  Dependent  on  Form  of  Action. — This  rule  of  damages  does  not 
depend  upon  the  form  of  the  action.  In  all  civil  actions  the  law  gives  or  en- 
deavors to  give  a  just  indemnity  for  the  wrong  which  has  been  done  to  the 
plaintiff,  and  whether  the  act  was  of  the  kind  designated  as  a  tort,  or  one  con- 
sisting of  a  breach  of  contract,  is,  on  the  question  of  damages,  an  irrelevant 
inquiry.49 

(b)  Application  of  Rule  in  Actions  for  Breach  of  Contract — aa.  In  General. 
— In  the  case  of  a  breach  of  contract,  the  damages  awarded  should  be  such  as 
will,  as  nearly  as  may  be,  place  the  injured  party  in  the  situation  he  would  have 
occupied  if  the  breach  had  not  occurred,50   and   the  measure   of  damages  gen- 


recover  until  he  has  been  actually  damni- 
fied, and  he  can  recover  only  to  the  ex- 
tent of  the  injury  he  has  sustained  up  to 
the  time  of  the  institution  of  the  suit. 
Wicker  v.  Hoppock,  6  Wall.  94,  18  L.  Ed. 
752.      See    the    title    INDEMNITY. 

As  to  the  time  for  which  damages  are 
recoverable  in  particular  actions,  see  the 
specific   titles. 

46.  Civil  actions  for  damages  founded 
on  idea  of  compensation. — Hetzel  v.  Balti- 
more, etc.,  R.  Co.,  169  U.  S.  26,  42  L.  Ed. 
648. 

"  'Damages,'  says  Mr.  Greenleaf,  'are 
given  as  a  compensation,  recompense,  or 
satisfaction  to  the  plaintiff  for  any  injury 
actually  received  by  him  from  the  defend- 
ant. They  should  be  precisely  commen- 
surate with  the  injury,  neither  more  nor 
less,  and  this  whether  it  be  to  his  person 
or  estate.'  2  Green  Ev.,  §  253.  And  with- 
out entering  into  the  question  whether 
this  rule  excludes  what  are  called  ex- 
emplary damages,  which  are  not  claimed 
here,  we  think  this  definition  of  the  prin- 
ciple on  which  damages  are  awarded  in  ac- 
tions at  law  a  sound  one."  Dow  v.  Hum- 
bert, 91  U.  S.  294,  23  L.  Ed.  368.  See,  also, 
Birdsall  v.  Coolidge,  93  U.  S.  64,  23  L. 
Ed.  802. 

47.  Compensation  to  be  equal  to  injury. 
—United  States  v.  Barlow,  184  U.  S.  123, 
46  E-  Ed.  463;  Roehm  v.  Horst,  178  U.  S. 
1,  44  E-  Ed.  953;  Primrose  v.  Western 
Union  Tel.  Co.,  154  U.  S.  1,  38  L.  Ed. 
883;  Cincinnati,  etc.,  Gas  Illuminating  Co. 
v.  Western,  etc.,  Co..  152  U.  S.  200,  38  L. 
Ed.  411;  Texas,  etc.,  R.  Co.  v.  Marshall,  136 
U.  S.  393,  34  L.  Ed.  385;  Hume  V.  United 
States,  132  U.  S.  406,  33  L.  Ed.  393;  Baird 
v.  United  States,  131  U.  S.  cvi,  21  L.  Ed. 
519;  Stillwell,  etc..  Mfg.  Co.  v.  Phelps,  130 
U.  S.  520,  32  L.  Ed.  1035;  Western  Union 
Tel.  Co.  v.  Hall.  124  U.  S.  444,  31  L.  Ed. 
479;  Barry  v.  Edmunds,  116  U.  S.  550,  29 
L.  Ed.  729;  Missouri  Pac.  R.  Co.  v.  Humes, 
115  U.  S.  512,  29  L.  Ed.  463;  United  States 
v.  Behan,  110  U.  S.  338,  28  L.  Ed.  168; 
Terre  Haute,  etc.,  R.  Co.  v.  Struble,  109  U. 
S.  381,  27  L.  Ed.  970;  Marsh  v.  McPhcr- 
son,  105  U.   S.  709,  26  L.  Ed.   1139;   Penn- 


sylvania Co.  v.  Roy,  102  U  S.  451,  26  L. 
Ed.  141;  Beckwith  v.  Bean,  98  U.  S.  266, 
25  L.  Ed.  124;  United  States  v.  Smith,  94 
U.  S.  214,  24  L.  Ed.  115;  Birdsall  v.  Cool- 
idge, 93  U.  S.  64,  23  L.  Ed.  802;  Mil- 
waukee, etc.,  R.  Co.  v.  Arms,  91  U.  S. 
489,  23  L.  Ed.  374;  Dow  v.  Humbert,  91 
U.  S.  294,  23  L.  Ed.  368;  Grand  Tower  Co. 
V.  Phillips,  23  Wall.  471,  23  L.  Ed.  71; 
Memphis  v.  Brown,  20  Wall.  289,  22  L. 
Ed.  264;  Wicker  v.  Hoppock,  6  Wall.  94, 
18  L.  Ed.  752;  Conard  v.  Pacific  Ins.  Co.,. 
6  Pet.  262,  8  L.  Ed.  392;  Searight  v.  Cal- 
braith,  4  Dall.  325,  1  E-  Ed.  853;  Graham 
v.  Bickham,  4  Dall.  149,  1  L.  Ed.  778; 
Bussy  v.  Donaldson,  4  Dall.  206,  1  E.  Ed. 
SO?. 

"As  to  the  assessment  of  damages:  it 
is  a  rational,  and  a  legal  principle,  that  the 
compensation  should  be  equivalent  to  the 
injury.  There  may  be  some  occasional 
departures  from  this  principle;  but  I  think 
it  will  be  found  safest  to  adhere  to  it,  in 
all  cases  proper  for  a  legal  indemnifica- 
tion, in  the  shape  of  damages."  Bussy  v. 
Donaldson,  4  Dall.  206,  1  L>  Ed.  802. 

Relief  only  approximately  perfect. — 
"Though  there  may  not  be  any  rule  by 
which  these  damages  can  be  estimated 
with  precision,  this  is  not  a  conclusive  ob- 
jection against  a  resort  to  a  court  of  law, 
for  it  is  very  well  known  that  in  all  ju- 
dicial proceedings  for  injuries  inflicted  by 
one  party  on  another,  whether  arising  out 
of  tort  or  out  of  contract,  the  relief  given 
by  way  of  damages  is  never  the  exact 
sum  which  compensates  for  the  injuries 
done,  but,  with  all  the  rules  which  have 
been  adopted  for  the  measurement  of 
damages,  the  relief  is  only  approximately 
perfect."  Texas,  etc.,  R.  Co.  v.  Marshall, 
136  U.  S.  393,  34  L.   Ed.  385. 

48.  Damages  directly  and  naturally  re- 
sulting from  injury. — Hetzel  v.  Baltimore, 
etc.,  R.  Co.,  169  U.  S.  26,  42  L.  Ed.  648. 
See   ante,   "General   Rule."   II.   D,   1. 

49.  Rule  not  dependent  upon  form  of 
action. — Hetzel  v.  Baltimore,  etc.,  R.  Co., 
169   U.    S.   26,   42   L.    Ed.   648. 

50.  Indemnity  for  loss  occasioned  by 
breach. — Wicker  v.   Hoppock,  6  Wall.  94, 
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erally  is  the  same,,  whatever  the  cause  or  motive  of  the  breach.51  The  amount 
which  would  have  been  received,  if  the  contract  had  been  kept,  is  the  measure 
of  damages  if  the  contract  is  broken.52 


is   L-    Ed.   752.     See  ante,   "Rule    Stated," 
III,  A,  1,  a,  (1).  (a). 

"The  prima  facie  measure  of  damages 
for  the  breach  of  a  contract  is  the  amount 
of  the  loss  which  the  injured  party  has 
sustained  thereby."  United  States  v.  Be- 
han,   110  U.   S.  338,  28  L.   Ed.   168. 

The  United  States  can  be  required  to 
make  compensation  to  a  contractor  for 
damages  which  he  has  actually  sustained 
by  their  default  in  the  performance  of 
their  undertakings  to  him;  but  this  is  the 
extent  of  their  liability  in  the  court  of 
claims.  More  than  compensation  for  dam- 
ages actually  sustained  can  never  be 
awarded  against  the  United  States.  United 
States  v.  Smith.  94  U.  S.  214,  24  L.  Ed. 
115.  See  the  titles  COURTS,  vol.  4,  p. 
861;   UNITED   STATES. 

51.  Measure  not  dependent  on  cause  or 
motive  of  breach. — Globe  Ref.  Co.  v. 
Landa  Cotton  Oil  Co.,  190  U.  S.  540,  47 
L.  Ed.  1171;  Grand  Tower  Co.  v.  Phillips, 
23  Wall.   471,  23   L.   Ed.  71. 

"The  motive  for  the  breach  commonly 
is  immaterial  in  an  action  on  the  contract. 
Grand    Tower    Co.    v.    Phillips,    23    Wall. 
471,  480,  23  L.  Ed.  71;  Wood's   Mayne  on 
Damages,  §  45;  2  Sedgwick,  Damages,  8th 
ed.,  §  603."'   Globe  Ref.  Co.  v.  Landa  Cot- 
ton Oil  Co.,  190  U.  S.  540,  47  L.  Ed.  1171. 
A  company  having  coal  mines  at  a  place 
on    the    Mississippi,    eighty    miles    above 
Cairo,    agreed    to    deliver    150,000    tons    of 
coal,  the  product  of  its  mines,  to  P.  &  S., 
at  $3  a  ton  during  the  year  1870,  in  equal 
daily    proportions    between    the     15th    of 
February  and  the  15th  of  December;  that 
is  to  say,   15,000  tons   each  month.    There 
was  no  other  market  at  the  place  for  the 
purchase  of  coal  but  that  of  the  company 
itself.      The    contract    contained    a    clause 
thus:     "If  through  no  fault  of  the  parties 
of  the  second  part  (P.  &  S.),  the  party  of 
the   first  part    (the  company)   shall   fail   in 
any  one  month  to  deliver  all  or  any  part 
of  the  quota  of  coal  to  which  the  parties 
of    the    second    part    may    be    entitled    in 
such    month,    the    party    of    the    first    part 
shall    pay    to    the    parties    of    the    second 
part,    as    liquidated    damages,    twenty-five 
cents  for  each  and  every  ton  which  it  may 
have    so   failed     to     deliver;      or      instead 
thereof  the  parties  of  the  second  part  may 
elect  to  receive  all  or  any  part  of  the  coal 
so    in    default    in     the      next      succeeding 
month,  in  which  case  the  quota  which  the 
party    of    the    first   part   would    otherwise 
have    been    bound    to    deliver    under    this 
contract,   shall   be   increased  in   such   suc- 
ceeding month  to  the  extent  of  the  quan- 
tity   in    default."      Coal    rose     greatly     in 
value,  that   is  to  say,  rose  from  about  $3 
a   ton   to   $9;    and    without   fault   of    P.    & 
S.,    the    company   did    fail    to    deliver    the 
quota   (15,000   tons)    due  in   October;   and 
P.    &   S.   thereupon   elected  and   gave  no- 


tice of  the  election  to  take  the  said  quota 
in  November.  But  the  company  failed  to 
deliver  it  then,  and  failed  also  to  deliver 
the  quota  (15,000  tons)  due  in  November. 
P.  &  S.  then  elected  and  gave  notice  of 
their  election  to  take  in  December  the 
quota  due  in  November,  as  also  that  due 
in  October.  No  coal,  however,  was  de- 
livered at  any  time.  On  suit  by  P.  &  S. 
against  the  company,  for  breach  of  con- 
tract, it  was  held  that  letters  passing  be- 
tween the  president  of  the  company  and 
the  local  agent  at  the  place  where  the  coal 
was  delivered,  containing  private  instruc- 
tions to  such  agent,  were  erroneously  al- 
lowed to  be  read  to  fix  the  measure  of 
damages;  the  reasons  and  motives  which 
the  company  or  its  officers  had  in  not 
furnishing  coal  to  the  plaintiffs  not  hav- 
ing been  in  issue.  Grand  Tower  Co.  v. 
Phillips,  23  Wall.   471,  23  L.   Ed.   71. 

52.  Amount  which  would  have  been  re- 
ceived except  for  breach. — Pierce  v.  Ten- 
nessee, etc.,  R.  Co.,  173  U.  S.  1,  43  L.  Ed. 
591;  Benjamin  v.  Hillard,  23  How.  149, 
16  L.  Ed.  518;  Wicker  v.  Hoppock,  6  Wall. 
94,  18   L.   Ed.  752. 

"The  principle  thus  laid  down  coincides 
with  that  in  Alder  v.  Keightly,  15  M.  and 
W.,  117.  'No  doubt,'  says  the  court  in 
that  case,  'all  questions  of  damages  are, 
strictly  speaking,  for  the  jury;  and,  how- 
ever clear  and  plain  may  be  the  rule  of 
law  on  which  the  damages  are  to  be  found, 
the  act  of  finding  them  is  for  them.  But 
there  are  certain  established  rules,  ac- 
cording to  which  they  ought  to  find;  and 
here  is  a  clear  rule:  that  the  amount  that 
would  have  been  received,  if  the  contract 
had  been  kept,  is  the  measure  of  dam- 
ages if  the  contract  is  broken.'  This  rule 
was  reaffirmed  in  Hadley  v.  Baxendale, 
10  Exch.,  341."  Benjamin  v.  Hillard,  23 
How.    149,   16   L.    Ed.   518. 

In  actions  for  a  breach  of  contract,  a 
jury  should,  in  general,  give  the  whole 
money  contracted  for  and  interest;  yet, 
in  a  proper  case,  they  may  modify  the 
demand,  and  find  such  damages  as  they 
think  adequate  to  the  injury  actually  sus- 
tained. Searight  v.  Calbraith,  4  Dall.  325, 
1  L.  Ed.  853. 

In  Wicker  v.  Hoppock,  6  Wall.  94,  18 
L.  Ed.  752,  W.  agreed  with  H.  that  if  the 
latter  would  sue  C.  for  certain  rent  in  ar- 
rears, obtain  judgment,  and  levy  on  cer- 
tain property,  he,  W.,  "would  bid  it  off 
for  whatever  the  judgment  and  cost  might 
be."  H.  did  sue  and  obtain  judgment,  and 
his  counsel  gave  notice  to  W.  of  the  in- 
tention to  sell,  and  of  the  day  of  sale. 
W.  did  not  attend,  and  the  property  was 
knocked  down  to  H.,  the  only  bidder,  for 
the  sum  of  $2.00.  Tn  an  action  of  as- 
sumpsit by  H.  against  W.  for  breach  of 
agreement  to  attend  the  sale  and  bid  as 
agreed,  the  court  instructed  the  jury  that 
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If  a  contract  be  unreasonable  and  unconscionable,  but  not  void  for 
fraud,  a  court  of  law  will  give  to  the  party  who  sues  for  its  breach  damages, 
not  according  to  its  letter  hut  only  such  as  he  is  equitably  entitled  to.5:! 

bb.  Specific  Contracts — (aa)  Contracts  to  Pay  as  Distinguished  from  Con- 
tracts of  Indemnity. — On  a  breach  of  a  contract"  to  pay,  as 'distinguished  from 
a  contract  to  indemnify,  the  measure  of  the  damages  is  the  full  amount  agreed 
to  be  paid.''4 

(bb)  Contracts  for  Wages,  Freight.  Leases,  etc. — Upon  a  breach  of  contract 
for  wages,  or  for  freight,  or  for  the  lease  of  buildings,  the  party  aggreived 
must  seek  other  employment,  or  other  articles  for  carriage,  or  other  "tenants, 
and  the  damages  recovered  will  be  the  difference  between  the  amount  stipulated 
and  the  amount  actually  received  or  paid.55 

(cc)  Contracts  to  Insure  Leased  Premises. — Where  a  lessee,  by  a  valid  con- 
tract, agrees  to  insure  the  leased  premises  in  a  certain  sum,  and,  without  suffi- 
cient cause,  fails  to  do  so,  the  measure  of  damages  which  the  lessor  will  be  en- 
titled to  recover  in  case  of  total  loss  by  fire,  will  be  the  sum  for  which  the  lessee 
contracted   to  insure,  provided  the  premises  are  worth  such  sum.56 

(dd)  Contracts  for  Purchase  or  Sale  of  Personalty. — See  the  titles  Sale; 
Warranty. 

(ee)  Contracts  for  Sale  of  Realty. — In  General. — The  measure  of  damages 
for  breach  of  a  contract  of  sale  of  land  by  the  purchaser  is  the  difference  be- 
tween the  contract  price  and  the  saleable  value  of  the  property.58 


if  the  plaintiff  was  entitled  to  recover,  the 
measure  of  damages  was  the  amount  of 
the  judgment  with  interest  and  cost.  It 
was  held  by  the  supreme  court  that  the 
rule  of  damages  given  to  the  jury  was 
correct. 

53.  Where  contract  not  void  but  un- 
reasonable and  unconscionable. — Hume 
v.  United  States,  132  U.  S.  406,  33  L.  Ed. 
393.  See,  also,  Scott  v.  United  States,  12 
Wall.  443,  20   L.   Ed.  438. 

The  plaintiff,  under  proposals  made  by 
the  acting  secretary  of  the  interior  de- 
partment, made  a  written  contract  with 
the  United  States  to  furnish  shucks  to  a 
government  hospital  at  the  rate  of  sixty 
cents  per  pound,  the  price  of  shucks  of 
the  same  quality  as  those  furnished  being 
at  that  time  one  and  three-quarter  cents 
per  pound.  In  an  action  brought  to  re- 
cover the  contract  price  it  was  held  that 
only  the  market  value  of  the  shucks  could 
be  recovered.  Hume  v.  United  States,  132 
U.  S.  406,  415,  33  L.  Ed.  393.  See,  also, 
the   title    SALES. 

As  to  mitigation  in  case  of  hardship, 
fraud  or  deceit,  see  post,  "Mitigation  of 
Damages,"  IV. 

As  to  damages  in  case  of  illegal  con- 
tracts, see  the  title  ILLEGAL  CON- 
TRACTS. 

54.  Breach  of  contract  to  pay. — Wicker 
v.  Hoppock,  6  Wall.  94,  18  L.  Ed.  752.  See, 
generally,  the  title  INDEMNITY. 

Where  a  contract  is  payable  in  a  speci- 
fied currency,  the  rule  is  clear  that  such 
currency  is  demandable  and  receivable  at 
the  maturity  of  the  contract,  whatever 
change  in  its  value  by  increase  or  depre- 
ciation may  have  taken  place  in  the 
meantime.  The  damages  recoverable  for 
a  breach  of  the  contract  are  to  be  meas- 
ured  by   the   value   of   the   currency  at   its 


maturity.  But  in  these  rules  it  is  assumed 
that  the  articles  to  be  delivered  are  law- 
ful property,  and  that  the  currency  to  be 
paid  is  a  lawful  currency,  and  that,  there- 
fore, in  the  creation  and  exchange  of  both 
no  public  duty  is  violated.  Efhnger  v. 
Kenney,    115   U    S.    566,   29   L.    Ed.    495. 

55.  Contracts  for  wages,  freight,  lease, 
etc.— United  States  v.  Addison,  6  Wall. 
291,  18   L.  Ed.  919. 

As  to  damages  for  violation  of  contracts 
to  furnish  support  or  pay  wages,  during 
the  life  or  disability  of  plaintiff,  see  post, 
"For  Anticipatory  Breach  by  Refusal  to 
Perform,"  III,  A,  1,  a,  (1),  (b),  dd. 

As  to  liability  of  master  to  servant  in 
case  of  wrongful  discharge  of  the  latter, 
see  the  title  MASTER  AND  SERVANT. 

As  to  damages  for  breach  of  contract 
for  freight,  etc.,  see  the  titles  CARRIERS, 
vol.  3,  p.   616;  SHIPS  AND  SHIPPING. 

As  to  damages  for  breach  of  lease,  see 
the   title    LANDLORD   AND   TENANT. 

56.  Breach  of  contract  to  insure  leased 
premises. — A  railroad  company  leased  a 
house  and  in  consideration  therefor 
agreed  to  pay  rent  for  it  and  to  keep  it 
insured  for  a  certain  amount.  The  build- 
ings were  destroyed  by  fire  during  the 
term  of  the  lease  and  while  the  railroad 
company  was  in  possession  of  them.  The 
company  had  failed  to  insure  in  accord- 
ance with  the  agreement  in  the  lease.  It 
was  held  that  if  the  property  was  worth 
the  amount  the  railroad  company  agreed 
to  insure  it  for,  the  company  would  be 
liable  for  that  amount  to  the  lessor  of  the 
property.  Jacksonville,  etc.,  R.  Nav.  Co. 
v.   Hooper,   160  U.  S.  514,  40  L.  Ed.  515, 

58.  Breach  of  contract  for  sale  of  land. 
— Telfener  v.  Russ,  145  U.  S.  522.  523,  36 
L.  Ed.  800.  See,  generally,  the  title 
VENDOR   AND   PURCHASER. 
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Breach  of  Covenant  of  Warranty. — The  question  of  the  measure  of  dam- 
ages in  the  case  of  the  breach  of  a  covenant  of  warranty  will  be  found  treated 
elsewhere   in   this  work.59 

cc.  Where  Performance  Prevented  or  Delayed — (aa)  Where  Injured  Parly 
Elects  to  Rescind  Contract. — When  a  party  injured  by  the  stoppage  of  a  con- 
tract elects  to  rescind  it.  he  cannot  recover  any  damages  for  a  breach  of  the 
contract,  either  for  outlay  or  for  loss  of  profits ;  he  is  entitled  to  recover  the 
value  of  his  services  actually  performed  as  upon  a  quantum  meruit.60 

(bb)  Where  Injured  Party  Elects  to  Go  for  Damages. — Where,  however,  the 
party  injured  by  being  prevented,  without  fault  on  his  part,  from  performing 
a  contract,  is  willing  to  perform  it,  and  elects  to  go  for  damages  for  such  breach 
by  the  other  party,  the  loss  of  such  injured  party  will  consist  of  two  distinct 
items  or  grounds  of  damages,  namely;  first,  what  he  has  already  expended  to- 
wards performance,61  less  the  value  of  materials  on  hand;62  secondly,  the  profits 
that  he  would  realize  by  performing  the  whole  contract.63     Where  the  breach 


59.  Measure  of  damages  for  breach  of 
covenant  of  warranty. — See  the  titles 
COVENANTS.  ACTION  OF,  ante,  p.  1; 
COVENANTS,  ante,  p.  5,  and  cross 
references  there  found. 

60.  Where  injured  party  elects  to  re- 
scind.—United  States  v.  Behan,  110  U.  S. 
338,  28  L.  Ed.  168.  See  the  titles  AS- 
SUMPSIT, vol.  2,  p.  653;  RESCISSION, 
CANCELLATION  AND  REFORMA- 
TION. 

61.  Expenditure  towards  performance. 
—United  States  v.  Behan,  110  U.  S.  338, 
28   L   Ed.  168. 

"The  manner  in  which  this  subject  was 
viewed  by  the  court  of  claims  is  shown  by 
the    following    extract    from    its    opinion: 
'Whatever  rule  may  be  adopted  in  calcu- 
lating the  damages  to  a  contractor  when, 
without  his  fault,  the  other  party,   during 
its  progress,  puts  an  end  to  the  contract 
before    completion,    the    object    is    to    in- 
demnify him  for  his  losses  sustained  and 
his   gains   prevented   by  the   action   of   the 
partv  in  fault,  viewing  these  elements  with 
relation    to    each   other.      The   profits    and 
losses    must    be    determined    according   to 
the    circumstances    of    the    case    and    the 
subject  matter  of  the  contract.     The  rea- 
sonable     expenditures      already    incurred, 
the   unavoidable    losses    incident    to    stop- 
page, the  progress  attained,  the  unfinished 
part,   and    the    probable    cost    of   its   com- 
pletion, the  whole  contract  rrice,  and  the 
estimated    pecuniary    result,    favorable    or 
unfavorable  to  him,  had  he  been  permitted 
or    required    to    go    on    and    complete    his 
contract,  may  be  taken  into  consideration. 
Sickels'    Case,    1   C.   Cls.    R.    214;   Speed'. 
Case,  2  C.  Cls.  R.  429;  affirmed  on  appeal, 
8  Wall.   77,  and  7   C.   Cls.   R.   93;  Wilder's 
Case,   5   C.   Cls.  R.  4f,s;   Bulkley's  Case,  7 
C.  Cls.  R.  543;  19  Wall.  37;  and  9  C.  Cls. 
R.  81;  Parish's  Case,  100  U.  S.  500;  Field's 
Case,  16  C.  Cls.  R.  434;  Moore  &  Krone's 
Case.   17   C.   Cls.    R.   17;   Power's   Case.   18 
C    Cls.   R.  493;   Masterson  v.   Mayor,  &c, 
of   Brooklyn.  7   Hill,   61.'     'The  amount  of 
the    claimant's     unavoidable     expenditures 
and   losses   already  incurred   are   set   forth 
in    the    findings.      But    we    can    give    him 


nothing  on  account  of  prospective  profits, 
because  none  have  been  proved.  So,  for 
the  same  reason,  we  can  deduct  nothing 
from  his  expenditures  on  account  of 
prospective  losses  which  he  might  have 
incurred  had  he  not  been  relieved  from: 
completing  his  contract.  This  leaves  his 
expenditures  as  the  only  damages  proved 
to  have  resulted  to  him  from  the  defend- 
ants' breach  of  contract,  and  they  are, 
therefore,  the  proper  measure  of  damages 
under  all  the  circumstances  of  the  case." 
United  States  v.  Behan,  110  U.  S.  338,  28 
L.  Ed.  168,  in  which  the  United  States  su- 
preme court  held  that  the  judgment  of 
the  court  of  claims  was  right,  and  af- 
firmed the  same. 

Where  the  obligation  of  one  party  to  a 
contract  requires  of  him  the  expenditure 
of  a  large  sum  in  preparation  to  perform, 
and  a  continuous  readiness  to  perform,  the 
law  implies  a  corresponding  obligation  on 
the  other  party  to  do  what  is  necessary 
to  enable  the  first  to  comply  with  his 
agreement.  Where  the  plaintiff  agreed  to 
pack  a  definite  number  of  hogs  for  de- 
fendant, and  made  all  his  preparation  to 
do  so,  and  was  ready  to  do  so,  but  the 
defendant  refused  to  furnish  the  hogs  to 
be  packed,  the  measure  of  damages  is  the 
difference  between  the  cost  of  doing  the 
work  and  the  price  agreed  to  be  paid  for 
it,  making  reasonable  deductions  for  the 
less  time  engaged,  and  for  release  from 
the  care,  trouble,  risk,  and  responsibility 
attending  its  full  execution.  United 
States  v.  Speed,  8  Wall.  77,  19  L.  Ed. 
449. 

62.  Deducting  value  of  materials  on 
hand.— United  States  v.  Behan,  110  U.  S. 
338,  28  L-   Ed.   168. 

63.  Profits  which  would  have  been  re- 
alized by  performance  of  entire  contract. 
—United  States  v.  Behan,  110  U.  S.  338,  28 
L.  Ed.  168;  United  States  v.  Speed.  8  Wall. 
77.  19  L.  Ed.  449.  See  post,  "Profits," 
111.   I'..  1. 

"The  two  heads  of  damage  are  distinct, 
though  closely  related.  When  profits  are 
sought  a  recovery  for  Outlay  is  included 
and    something    more.       That     something 
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consist  in  delaying,  suspending  or  interfering  with  the  performance  of  a  contract, 
the  injured  party  may  recover  damages  to  the  extent  of  any  loss  which  was  the 
necessary  consequence  of  such  delay  or  suspension.04 

dd.  For  Anticipatory  Breach  by  Refusal  to  Perform. — In  a  suit  for  damages 
for  the  anticipatory  breach  of  an  executory  contract  by  an  absolute  refusal  to 
perform  it,iJ5  the  plaintiff  will  be  entitled  to  compensation,  based,  as  far  as  pos- 
sible, on  the  ascertainment   of  what   he   would  have   suffered   by  the  continued 


more  is  the  profits.  If  the  outlay  equals 
or  exceeds  the  amount  to  be  received,  of 
course  there  can  be  no  profits."  United 
States  v.  Behan,  110  U.  S.  338,  28  L.  Ed. 
168. 

Effect  of  failure  to  prove  profits  upon 
right  to  recover  expenditures. — Failure  to 
prove  profits  will  not  prevent  the  injured 
party  from  recovering  his  losses  for  ac- 
tual outlay  and  expenditure.  United 
States  v.  Behan,  110  U.  S.  338,  28  L.  Ed. 
168. 

64.  Necessary  consequences  of  delay, 
suspension  or  interference  with  perform- 
ance.— United  States  v.  Smith,  94  U.  SJ 
214.  24  L.  Ed.  115;  Parish  v.  United  States, 
100  U.  S.  500.  25  L.  Ed.  763;  United  States 
v.  Barlow.  184  U.  S.  123,  46  L.  Ed.  463; 
Clark  v.  United  States,  6  Wall.  543,  18  L. 
Ed.   916. 

In  United  States  v.  Smith,  94  U.  S.  214, 
24  L.  Ed.  115,  which  was  an  action  by  a 
contractor  against  the  United  States  for 
damages  occasioned  by  its  improper  sus- 
pension of  such  contractor's  work,  the 
court  of  claims  found  the  amount  of  dam- 
ages to  have  been  $5,000;  that  is  to  say, 
that  sum,  in  the  opinion  of  the  court, 
from  the  evidence  before  it,  was  neces- 
sary to  place  the  contractor  in  the  same 
condition  he  would  have  been  in  if  he 
had  been  allowed  to  proceed  without  in- 
terference, and  not  allowing  anything  for 
loss  or  injury  to  his  materials,  which  he 
might  have  prevented  by  the  exercise  of 
reasonable  care  and  prudence.  The  su- 
preme court  held  that  this  rule  of  dam- 
ages, as  an  abstract  proposition,  was 
clearly  right. 

"Here  the  work  was  stopped  by  order 
of  the  United  States.  Smith  asked  to  be 
released  from  his  contract,  unless  he 
could  go  on.  This  was  refused  until  the 
expiration  of  sixty  days  when  he  was  al- 
lowed to  resume.  As  between  individuals, 
certainly,  this  would  be  considered  an  im- 
proper interference,  and  damages  would 
be  awarded  to  the  extent  of  a  loss  which 
was  the  necessary  consequences  of  the 
suspension.  The  United  States  must  an- 
swer according  to  the  same  rule.  In  this 
respect  we  cannot  consider  this  case  dif- 
ferent in  principle  from  that  of  Clark  v. 
United  States,  6  Wall.  543.  546,  18  L.  Ed. 
916."  United  States  v.  Smith,  94  U.  S. 
214.   2  4    L.    Ed.    115. 

"In  Clark  v.  United  States.  6  Wall.  543, 
546.  18  L.  Ed.  916,  it  was  decided  that  the 
United  States  were  liable  for  damages  re- 
sulting from  an  improper  interference 
with   the   work    of   a    contractor;     and      in 


Smoot's  Case,  15  Wall.  36,  47,  21  L.  Ed. 
107,  that  the  principles  which  govern  in- 
quiries as  to  the  conduct  of  individuals,  in 
respect  to  their  contracts  are  equally  ap- 
plicable where  the  United  States  are  a 
party.  The  same  rules  were  applied  in 
the  case  of  Manufacturing  Co.  v.  United 
States.  17  Wall.  592,  21  L.  Ed.  715." 
United  States  v.  Smith,  94  U.  S.  214,  24 
L.   Ed.   115. 

Where  parties  in  the  effort  to  fulfill  an 
order  for  a  large  amount  of  ice  for  the  use 
of  the  government,  which  by  their  con- 
tract they  were  bound  to  furnish,  pur- 
chased ice  which  was  lost  by  the  sus- 
pension of  the  order  of  the  assistant  sur- 
geon general  by  his  superior  officer,  they 
are  entitled  to  recover  the  cost  of  the  ice 
so  lost  and  the  expense  of  the  care  and 
attempt  to  preserve  it.  Parish  v.  United 
States,  100  U.  S.  500.  25  L.  Ed.  763. 

"Bulkley  v.  United  States,  19  Wall.  37, 
22  L.  Ed.  62,  is  an  analogous  case.  Bulk- 
ley  had  contracted  to  do  all  the  transpor- 
tation of  supplies  from  Fort  Leavenworth 
to  arm}-  posts  further  west  which  might 
be  required  of  him  by  the  government. 
He  was  notified  that  1,700,000  pounds 
would  be  needed,  and  made  large  prepara- 
tions to  meet  this  requirement.  The 
United  States  did  not  need  half  this 
amount,  and  the  freight  was  not  delivered 
to  him.  He  claimed  the  profits  which  he 
would  have  made  by  the  terms  of  the  con- 
tract if  the  freight  had  been  delivered  and 
carried.  This  court  said  he  could  not  re- 
cover profits,  but  that,  'in  making  ready 
to  meet  the  requirements  of  the  notice, 
he  was  subjected  to  the  loss  of  time,  to 
trouble  and  expense.  He  is  entitled  to  be 
paid  accordingly.'  We  think  the  case  be- 
fore us  comes  within  that  principle. 
Claimants  are  entitled  to  the  expenses  and 
losses  incident  to  the  preparation  to  meet 
the  demand  of  the  notice  served  on  them. 
The  cost  of  the  ice  purchased  at  Lake 
Pepin  and  lost,  the  expense  bestowed 
upon  its  care,  and  the  time  and  expense  of 
making  that  purchase,  and  any  sum  ac- 
tually lost  in  regard  to  the  other  7. 
tons  of  ice  purchased  to  enable  them  to 
meet  that  requirement,  must  form  the 
measure  of  plaintiffs'  recovery.  Because 
they  are  not  found  by  the  court  of  claim-, 
the  judgment  of  that  court  will  be  re- 
versed and  the  case  remanded,  that  their 
damage-  may  be  ascertained  and  judg- 
ment rendered  accordingly;  and  it  is  so 
ordered."  Parish  v.  United  States,  100 
U.   S.  500,  2.",   L.   I'd.  76  : 

65.  As  to  right  of  action  for  such  breach, 
see  the  title  CONTRACTS,  vol.  4,  p.  552 
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breach  of  the  other  party  down  to  the  time  of  complete  performance,60  less  any 
abatement  by  reason  of  circumstances  of  which  he  ought  reasonably  to  have 
availed  himself.67  This  rule  has  been  applied  in  cases  of  breach  of  contracts 
for  the  manufacture,  sale  and  delivery  of  certain  goods,68  insurance  contracts,69 
and  contracts  to  furnish  support  or  pay  wages.70 


66.  Measure  of  damages  for  anticipatory 
breach. — Roehm  v.  Horst,  178  U.  S.  1,  44 
L.  Ed.  953;  Pierce  v.  Tennessee,  etc.,  R. 
Co.,  173  U.  S.  1,  43  L.  Ed.  591;  Hinckley 
v.  Pittsburg  Bessemer  Steel  Co.,  121  U. 
S.  264,  30  L.  Ed.  967;  Dunbar  v.  Dunbar, 
190  U.  S.  340,  47  L.  Ed.  1084.  See  ante, 
"Prospective  Damages,"  II,  F.  And  see 
post.  '•Profits.-'   Ill,   B,  1. 

In  Anvil  Min.  Co.  v.  Humble,  153  U.  S. 
540,  38  L.  Ed.  814,  performance  had  been 
commenced,  but  completion  was  pre- 
vented by  defendant,  and  Mr.  Justice 
Brewer,  speaking  for  the  court,  said: 
"Whenever  one  party  thereto  is  guilty  of 
such  a  breach  as  is  here  attributed  to  the 
defendant,  the  other  party  is  at  liberty  to 
treat  the  contract  as  broken  and  desist 
from  any  further  effort  on  his  part  to  per- 
form; in  other  words,  he  may  abandon  it, 
and  recover  as  damages  the  profits  which 
he  would  have  received  through  full  per- 
formance. Such  an  abandonment  is  not 
technically  a  rescission  of  the  contract, 
but  is  merely  an  acceptance  of  the  situa- 
tion which  the  wrongdoing  of  the  other 
party  has  brought  about."  Roehm  v. 
Horst,  178  U.  S.  1.  44  T  T?d.  953.  See, 
generally,   the   title    SALES. 

In  Smoot's  Case,  15  Wall.  36,  48,  21  L. 
Ed.  107,  Mr.  Justice  Miller  observed:  "in 
the  case  of  Philpotts  v.  Evans,  5  M.  & 
W.  475,  the  defendant,  who  had  agreed  to 
receive  and  pay  for  wheat,  notified  the 
nlaintiff.  before  the  time  of  delivery,  that 
he  would  not  receive  it.  The  plaintiff 
tendered  the  wheat  at  the  proper  time, 
and  the  only  question  raised  was,  whether 
the  measure  of  damages  should  be  gov- 
erned by  the  price  of  the  wheat  at  the 
time  of  the  notice  or  at  the  time  of  the 
tender.  Baron  Parke  said:  'I  think  no 
action  would  have  lain  for  the  breach  of 
the  contract  at  the  time  of  the  notice,  but 
that  plaintiff  was  bound  to  wait  until  the 
time  of  delivery  to  see  whether  the  de- 
fendant would  then  receive  it.  The  de- 
fendant might  have  chosen  to  take  it  and 
would  have  been  guilty  of  no  breach  of 
contract.  His  contract  was  not  broken 
by  his  previous  declaration  that  he  would 
not  accept.'  And  though  some  of  the 
judges  in  the  subsequent  case  of  Hochster 
v.  De  la  Tour,  2  El.  &  Bl.  678,  disapprove 
very  properly  of  the  extreme  ground  taken 
by  Baron  Parke,  they  all  agree  that  the 
refusal  to  accept,  on  the  part  of  the  de- 
fendant, in  such  case,  must  be  absolute 
and  unequivocal  and  must  have  been 
acted  on   by  the   plaintiff." 

67.  Rule  as  to  abatement. — Roehm  v. 
Horst.  178  U.   S.   1,  44  L.    I'd.   953. 

68.  Contracts  for  manufacture,  sale  and 
delivery  cf  goods. — Roehm  v.  Horst.  178 
U.  S.  1,  44  L.   Ed.  953;   Hinckley  v.   Pitts- 


burg  Bessemer   Steel    Co.,   121   U.   S.   264, 
30  L.   Ed.  967.     See  the  title   SALES. 

In  Cleveland  Rolling  Mill  v.  Rhodes,  121 
U.  S.  255,  264,  30  L.  Ed.  920,  involving  a 
contract  for  the  delivery  of  iron  ore,  the 
court  said:  "The  necessary  conclusion  is 
that  the  defendant  was  justified  in  refus- 
ing to  accept  any  of  the  iron  shipped  in 
1881;  and  whether  the  notice,  previously 
given  by  the  defendant  to  the  plaintiff, 
that  it  would  not  accept  under  the  con- 
tract any  iron  made  after  December  31, 
1880.  might  have  been  treated  by  the 
plaintiffs  as  a  renunciation  and  a  breach 
of  the  contract,  need  not  be  considered, 
because  the  plaintiffs  did  not  act  upon  it 
as   such." 

69.  Insurance  contracts. — In  Lovell  v. 
St.  Louis  Mut.  Life  Ins.  Co.,  Ill  U.  S. 
204,  28  L.  Ed.  423,  a  life  insurance  com- 
pany had  terminated  its  business  and 
transferred  its  assets  and  policies  to  an- 
other, company,  and  the  court  held  that 
this  in  itself  authorized  the  insured  to 
treat  the  contract  as  at  an  end,  and  to  sue 
to  recover  back  the  premiums  already 
paid,  although  the  time  for  the  perform- 
ance of  the  obligation  of  the  insurance 
company,  to  wit,  the  death  of  the  insured, 
had  not  arrived.  Mr.  Justice  Bradley,  de- 
livering the  opinion  of  the  court,  said: 
"Where  one  party  to  an  executory  con- 
tract prevents  the  performance  of  it,  or 
puts  it  out  of  his  power  to  perform  it,  the 
other  party  may  regard  it  as  terminated 
and  demand  whatever  damages  he  has 
sustained  thereby."  See  the  title  IN- 
SURANCE. 

70.  Breach  of  contract  to  furnish  sup- 
port or  pay  wages. — Pierce  v.  Tennessee, 
etc..  R.  Co..  173  U.  S.  1,  43  L  Ed.  591; 
Roehm  v.  Horst.  178  U.  S.  1,  44  L.  Ed. 
953. 

In  Pierce  v.  Tennessee,  etc.,  R.  Co.,  173 
U.  S.  1.  43  L.  Ed.  591.  it  was  held  that  on 
discharge  from  a  contract  of  employment, 
the  party  discharged  might  elect  to  treat 
the  contract  as  absolutely  and  finally 
broken,  and  in  an  action  recover  the  full 
\alue  of  the  contract  to  him  at  the  time 
of  the  breach,  including  all  that  he  would 
have  received  in  the  future  as  well  as  in 
the  past,  deducting  any  sum  that  he  might 
have  earned  or  that  he  might  thereafter 
earn;  and  Mr.  Justice  Gray  said:  "The 
plaintiff  was  not  bound  to  wait  to  see  if 
the  defendant  would  change  its  decision 
and  take  him  back  into  its  service;  or  to 
resort  to  successive  actions  for  damages 
from  time  to  time;  or  to  leave  the  whole 
of  his  damages  to  be  recovered  by  his 
personal  representatives  after  his  death. 
Bu1  he  bad  the  right  to  elect  to  treat  the 
contract  as  absolutely  and  finally  hr  ; 
by  the  defendant;  to  maintain  this  action. 
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(c)  Application  of  Rule  in  Actions  for  Tort. — In  General. — It  is  well  settled 
that  in  the  absence  of  gross  fraud,  malice  or  oppression,  the  damages  in  actions 
ex  delicto  should  be  restricted  to  compensation  or  satisfaction  for  the  actual  in- 
jury sustained  by  the  complainant,71  as  to  his  person,72  or  his  estate.73  This 
rule  applies  both  to  ordinary  cases  of  trespass  to  person  or  estate,74  and  where 
the  injury  to  the  complainant  arises  from  the  defendant's  improper  performance 
or  failure  to  perform  an  act  of  official  duty.75 


once  for  all,  as  for  a  total  breach  of  the 
entire    contract." 

Admissibility  of  mortality  tables  in  evi- 
dence.— In  actions  for  breach  of  contract 
for  support,  or  to  pay  wages  during  life, 
resort  may  be  had  to  standard  life  and 
annuity  tables,  to  show  the  probabilities 
ot  nit  at  the  plaintiff's  age.  Pierce  v. 
Tennessee,  etc.,  R.  Co.,  173  U.  S.  1,  43  L. 
Ed.  591;  Dunbar  v.  Dunbar,  190  U.  S.  340, 
47   L.  Ed.   1084. 

71.  Damages  in  actions  for  tort  re- 
stricted to  compensation  for  actual  in- 
juries.— Geiston  v.  Hoyt,  3  Wheat.  246,  4 
L.  Ed.  381;  Conard  v.  Pacific  Ins.  Co.,  6 
Pet.  262,  8  L.  Ed.  392;  Conard  v.  Nicoll, 
4  Pet.  291,  7  L.  Ed.  862;  Milwaukee,  etc., 
R.  Co.  v.  Arms,  91  U.  S.  489,  23  L.  Ed. 
374;  Dow  v.  Humbert,  91  U.  S.  294,  23  L. 
Ed.  368;  Western  Union  Tel.  Co.  v. 
Evser,  91  U.  S.  495,  23  L.  Ed.  377;  Beck- 
with  v.  Bean,  98  U.  S.  266,  25  L.  Ed.  124. 
See  ante,  "Rule  Stated,''  III,  A,  1,  a, 
(1),  (a). 

72.  Injuries  to  persons. — -Beckwith  v. 
Bean,  98  U.  S.  266,  25  L.  Ed.  124;  Mil- 
waukee, etc.,  R.  Co.  v.  Arms,  91  U.  S.  4S9, 
23   L.   Ed.  374. 

73.  Injuries  to  estate. — -Beckwith  v. 
Bean,  98  U.  S.  266,  25  L.   Ed.  124. 

74.  Injuries  arising  from  trespass. — 
Beckwith  v.  Bean,  98  U.  S.  266,  25  L.  Ed. 
124. 

75.  Failure  to  perform  official  duty. — 
Dow  v.  Humbert,  91  U.  S.  294,  23  L.  Ed. 
368. 

^  In  Dow  v.  Humbert,  91  U.  S.  294,  23  L. 
Ed.  368,  which  was  an  action  by  a  judg- 
ment creditor  of  a  town  against  the  su- 
pervisors thereof,  for  refusing  to  place 
on  the  tax  list  the  amount  of  his  judg- 
ment as  required  by  statute,  the  court,  in 
holding  that,  under  the  circumstances, 
only  nominal  damages  could  be  recovered, 
said:  "If  it  were  an  action  of  trespass 
there  is  much  authority  for  saying  that 
plaintiff  would  be  limited  with  actual  and 
compensatory  damages,  unless  the  act 
were  accompanied  with  malice  or  other 
aggravating  circumstances.  How  much 
more  reasonable,  that  for  a  failure  to  per- 
form the  act  of  official  duty,  through  mis- 
take of  what  that  duty  is,  that  plaintiff 
should  be  limited  in  his  recovery  to  his 
actual  loss,  injury,  or  damage!  Indeed, 
where  such  is  the  almost  universal  rule 
for  measuring  damages  before  a  jury, 
there  must  be  some  special  reason  for  a 
departure   from  it." 

Seizure  and  detention  of  goods  by  gov- 
ernment officer. — It  is  well  settled  that  a 


jury  ought,  in  no  case  to  find  exemplary 
damages  against  a  public  officer,  acting 
in  obedience  to  orders  from  the  govern- 
ment, without  any  circumstances  of  aggra- 
vation, if  he  violates  the  law  in  making 
a  seizure  of  property,  but  only  such  dam- 
ages as  the  plaintiff  may  prove  himself 
justly  entitled  to  on  account  of  any  ac- 
tual injury  sustained  by  such  seizure  and 
detention.  Conard  v.  Pacific  Ins.  Co.,  6 
Pet.  262,  8  L.  Ed.  392;  Conard  v.  Nicoll, 
4  Pet.  291,  7  L.  Ed.  862.  See,  generally, 
the   title   PUBLIC   OFFICERS. 

"\\  here  the  party,  taking  the  property 
of  another  by  legal  process,  acts  in  the 
fair  pursuit  of  his  supposed  legal  right,  the 
only  reparation  he  is  bound  to  make  to 
the  party  who  turns  out  ultimately  to  be 
injured,  is  to  place  him,  as  to  the  property, 
in  the  same  situation  in  which  he  was  be- 
fore the  legal  trespass  was  committed. 
The  costs  of  the  action  are  the  only  pen- 
alty imposed  by  the  law,  which  limits  and 
regulates  the  items  and  amount."  Conard 
v.  Pacific  Ins.  Co.,  6  Pet.  262,  8  L.  Ed.  392. 

The  collector  has  a  right  to  hold  pos- 
session of  imported  goods,  until  the  duties 
are  paid,  or  secured  to  be  paid,  as  the  law 
requires;  but,  if  he  retain  possession  of 
the  goods,  and  refuse  to  deliver  them, 
after  the  duties  have  been  paid,  or  bond 
given  or  tendered  for  the  proper  rate  of 
duties,  he  is  liable  for  the  damages  which 
may  be  sustained  by  this  refusal.  Tracy 
V.  Swartwout,  10  Pet.  80,  9  L.  Ed.  354. 
See  the  title  REVENUE  LAWS. 

Whatever  may  be  the  rule  in  time  of 
war  and  in  the  presence  of  actual  hos- 
tilities, military  officers  can  no  more  pro- 
tect themselves  than  civilians  for  wrongs 
committed  in  time  of  peace  under  orders 
emanating  from  a  source  which  is  itself 
without  authority  in  the  premises.  Hence 
a  military  officer,  seizing  liquors  supposed 
to  be  in  Indian  country  when  they  are 
not,  is  liable  to  an  action  as  a  trespasser. 
The  difference,  between  the  value  of  the 
goods  so  seized,  at  the  place  where  they 
were  taken  and  the  place  where  they  were 
returned  to  the  owners,  is  the  proper 
measure  of  damaeres.  Bates  v.  Clark,  95 
U.    S.   204,  24   L.    Ed.   471. 

Illegal  refusal  of  government  officer  to 
award  contract. — Where  power  is  ex- 
pressly reserved  to  an  officer  of  the 
,Lr<>\  ernment  to  annul  contracts  whenever, 
in  hi-  judgment,  the  public  interests  re- 
quire it.  and  a  certain  sum  is  specified  as 
trinity  to  the  contractor,  such  in- 
demnity agreed  upon  as  the  amount  to  be 
paid  for  canceling  the  contract,  would 
seem   to   afford   the    measure   of   damages 
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Motive  of  Defendant  or  Pecuniary  Condition  of  Parties  Immaterial. 

— Compensatory  damages  in  actions  for  tort  cannot,  it  would  seem,  be  dimin- 
ished by  reason  of  good  motives  upon  the  part  of  the  wrongdoer,76  nor  are  such 
damages,  in  law,  dependent  in  the  slightest  degree  upon  the  condition,  as  to 
wealth  or  poverty  of  the  plaintiff.77  or  of  the  defendant.78 

Application  to  Actions  for  Particular  Torts. — Save  for  the  purpose  of 
illustration,  it  will  not  be  attempted  in  this  title  to  apply  the  general  rule  as  to 
measure  of  damages  to  actions  for  injuries  arising  from  particular  torts;  these 
being  left  for  treatment  under  the  appropriate  titles.  Thus,  for  instance,  dam- 
ages for  injuries  to  the  person  arising  from  the  act  or  negligence  of  common 
carriers  will  be  found  under  the  title  Carriers,  vol.  3,  p.  556;  damages  for  false 
imprisonment,  under  the  title  False  Imprisonment;  damages  for  death  by  wrong- 
ful act,  under  the  title  Death  by  Wrongful  Act  ;  damages  for  injuries  to  char- 
acter or  reputation,  under  the  title  LibEL  and  Slander.  Damages  for  injuries 
to  property  or  estate  will  be  treated  under  such  titles  as  Animals,  vol.  1,  p.  316; 
Carriers,  vol.  3,  p.  556;  Detinue;  Forcible  Entry  and  Detainer;  Trespass; 
Trover  and  Conversion  ;  etc.  The  above  enumeration  of  titles  is  by  no  means 
exhaustive,  but  reference  is  to  be  made  to  the  table  of  titles  of  this  work  as 
well  as  to  the  table  of  cross  references  prefixed  to  this  article.79 

(2)  Excessive  or  Inadequate  Damages. — In  this  title  no  attempt  will  be  made 
to  treat  the  question  of  excessive  or  inadequate  damages,  save,  perhaps,  by  way 
of  illustration  of  the  general  rule  as  to  measure  of  damages.  The  question  of 
excessive  or  inadequate  damages  as  ground  for  new  trial  will  be  treated  under 
the  title  New  Trials;  while  the  question  of  remitting  excessive  damages  will 
be  treated  under  the  title  Remittitur. 

b.  Exemplary  Damages. — As  to  the  award  of  damages  in  excess  of  compen- 
sation, whenever  malice,  gross  neglect,  or  oppression  has  caused  or  accompanied 
the  commission  of  the  injury  complained  of,  see  the  title  Exemplary  Damages. 

2.  Liquidated  Damages — a.  Definitions  and  Distinctions. — Liquidated  dam- 
ages are  damages  the  amount  of  which  has  been  determined  by  anticipatory 
agreement  between  the  parties.80 

A  stipulation  for  liquidated  damages  differs  from  a  penalty  in  that  the 
parties  are  held  by  it,  whereas  a  penalty  is  regarded  as  in  the  nature  of  a  for- 
feiture  from   which  the  defaulting  party  can  be  relieved.81 

b.  Validity  of  Contracts  Pro-tiding  for  Liqtrdated  Damages.— Under  Former 
Practice. — The  courts  at  one  time,   it  seems,   would  scarcely  admit  the  possi- 


for  an  illegal  refusal   by    the     officer     to 
award   such   contract.    Garfielde  v.   United 
•States,  93   U.   S.   242,  23   L.    Ed.   779.      See 
the  title  POSTAL  LAWS. 

76.  Compensation  unaffected  by  good 
motives  of  defendant. — Beckwith  v.  Bean, 
98  U.  S.  266,  25  L  Ed.  124.  See  ante, 
"General  Principles  on  Which  Damages 
Are  Awarded,"  II,  A.  And  see  post, 
"Mitigation    of    Damages,"    IV. 

77.  Pecuniary  condition  of  plaintiff  im- 
material.— Pennsylvania  Co.  v.  Roy,  102 
U.  S.  451,  26  L.  Ed.  141.  See  ante,  "Rule 
Stated."  ITT.  A,  1,  a,  (1),  (a). 

78.  Evidence  as  to  wealth  of  defendant 
incompetent. — Washington  Gas  Light  Co. 
v.  Lansden,  172  U.  S.  534,  43  L.  Ed.  543. 

"In  a  case  of  this  character,  where  the 
line  between  compensatory  and  punitive 
damages  is  quite  vague,  and  compensatory 
damages  may  be  based  upon  the  injury  to 
the  feelings  and  good  name  of  a  plaintiff, 
and  where  the  amount  even  of  such  com- 
pensatory damages  rests  so  largely  in  the 
discretion  of  a  jury,  we  think  it  is  utterly 
impossible  to  say  that  by  merely  charging 


the  jury  that  punitive  damages  cannot  be 
recovered,  the  effect  of  the  incompetent 
evidence  as  to  the  wealth  of  one  of  the  de- 
fendants was  thereby  removed  or  that  the 
verdict  of  the  jury  can  be  held  to  have 
been  based  solely  upon  the  competent 
evidence  in  the  case."  Washington  Gas 
Light  Co.  v.  Lansden,  172  U.  S.  534,  43 
L  Ed.  543. 

79.  As  to  ascertainment  of  damages  in 
cases  of  marine  torts,  see  the  titles  AD- 
MIRALTY, vol.  1,  p.  119;  COLLISION, 
vol.  3,  p.  780;  PRIZE. 

80.  Liquidated  damages  defined. — 2 
Bouv.  Law  Diet.,  tit.,  "Liquidated  Dam- 
ages." 

81.  Liquidated  damages  and  penalty  dis- 
tinguished.— 2  Bouv.  Law  Diet.,  tit., 
"Liquidated  Damages."  See  post,  "Re- 
covery on  Breach  of  Such  Contracts,"  III, 
A,  2,  d.  See,  generally  the  title  PEN- 
ALTIES AND  FORFEITURES. 

As  to  the  distinction  between  penalties 
and  liquidated  damages  in  actions  on 
bonds,  see  the  title  BONDS,  vol.  3,  p.  382. 
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bility  of  a  valid  contract  providing  for  stipulated  damages.  Their  tendency  was 
to  construe  the  language  of  such  contract  as  a  penalty,  so  that  nothing  but  the 
actual  damages  sustained  by  the  party  aggrieved  could  be  recovered.82 

Modern  Rule. — Subsequently,  however,  the  courts  became  more  tolerant  of 
such  provisions,  and  it  would  seem  to  be  now  well  established  that  in  cases  where 
the  damages  which  would  result  from  a  breach  of  contract  are  of  an  uncertain 
nature,  anticipatory  agreements  liquidating  damages  are  valid,83  in  the  absence 
of  fraud  or  mistake,84  and  to  be  enforced  by  the  court,  upon  proof  of  the  viola- 
tion of  the  contract.85 

c.  Determination  as  to  Whether  Stipulation  Is  for  a  Penalty  or  for  Liquidated 
Damages. — There  has,  in  almost  innumerable  instances,  been  a  question  as  to 
the  meaning  of  language  used  in  that  part  of  a  contract  which  related  to  the 
payment  of  damages  for  its  nonfulfillment,  whether  the  provision  therein  made 
was  one  for  liquidated  damages  or  whether  it  meant  a  penalty  simply,  the  dam- 
ages to  be  proved  up  to  the  amount  of  the  penalty.S6  In  accordance  with  the 
general  rule  that  the  intention  of  the  parties  is  to  be  arrived  at  by  a  proper  con- 
struction of  the  agreement  made  between  them,  the  question  as  to  whether  a  par- 
ticular stipulation  to  pay  a  sum  of  money  is  to  be  treated  as  a  penalty,  or  as  an 
agreed  ascertainment  of  damages,  is  to  be  determined  by  the  contract  fairly 
construed.87  As  a  general  rule,  a  sum  of  money,  in  gross  to  be  paid  for  the 
nonperformance  of  an  agreement,  is  considered  as  a  penalty,  the  legal  operation 
of  which  is  to  cover  the  damages  which  the  party  in  whose  favor  the  stipulation 
is  made,  may  have  sustained  from  the  breach  of  contract  by  the  opposite  party.88 


82.  Former  attitude  of  courts  towards 
such  contracts. — United  States  v.  Bethle- 
hem Steel  Co.,  205  U.  S.  105,  51  L.  Ed.  731; 
Sun  Printing,  etc..  Ass'n  v.  Moore,  183  U. 
S.  642,  46  L.  Ed.  366.  See,  also,  Watts  v. 
Camors,  115  U.  S.  353,  360,  29  L.   Ed.  406. 

83.  Validity  of  such  contracts 
under  later  decisions. — United  States  v. 
Bethlehem  Steel  Co.,  205  U.  S.  105,  51  L. 
Ed.  731;  Sun  Printing,  etc.,  Ass'n  v. 
Moore,  183  U.  S.  642,  46  L.  Ed.  366;  Hart 
V.  Pennsylvania  R.  Co.,  112  U.  S.  331,  28 
L.   Ed.   717. 

The  subject  matter  of  a  contract  may 
be  valued,  or  the  damages  in  case  of  a 
breach  may  be  liquidated,  in  advance. 
Hart  v.  Pennsylvania  R.  Co.,  112  U.  S. 
331,  28   L.  Ed.   717. 

A  boat  was  chartered  for  a  certain 
length  of  time  and  in  the  charter  party 
the  value  of  the  boat  was  fixed  at  seventy- 
five  thousand  dollars.  It  was  agreed  that 
in  case  of  the  loss  of  the  boat  this  amount 
was  to  be  paid  the  owner  as  damages.  It 
was  held  that  as  this  stipulation  was  for 
value  it  was  binding  on  the  parties.  Sun 
Printing,  etc.,  Ass'n  v.  Moore,  183  U.  S. 
642.   645.   674,  46   L.    Ed.    366. 

84.  Binding  in  absence  of  fraud  or 
mistake. — Sun  Printing,  etc.,  Ass'n  v. 
Moore,  183  U.  S.  642,  46  L.   Ed.  366. 

Generally,  as  to  the  effect  of  fraud  or 
mistake  as  invalidating  contracts,  see 
the  titles  CONTRACTS,  vol.  4,  p.  552; 
FRAUD  AND  DECEIT;  MISTAKE 
AND  ACCIDENT. 

85.  Duty  of  courts  to  enforce  agree- 
ment.— Sun  Printing,  etc.,  Ass'n  v.  Moore, 
183  U.  S.  642,  46  L.  Ed.  366.  See,  also, 
Tavloe  v.  Sandiford,  7  Wheat.  13,  5  L.  Ed. 
384. 
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86.  Necessity  for  construction  of  con- 
tract.—United  States  v.  Bethlehem  Steel 
Co.,   205   U.   S.   105,    51    L.    Ed.    731. 

87.  Application  of  general  rule  of  con- 
struction.— Sun  Printing,  etc.,  Ass'n  v. 
Moore,  183  U.  S.  642,  46  L.  Ed.  366; 
Tayloe  v.  Sandiford,  7  Wheat.  13,  5  L. 
Ed.  384.  See,  generally,  the  titles  CON- 
TRACTS, vol.  4,  p.  552;  INTER- 
PRETATION AND  CONSTRUCTION; 
PENALTIES    AND    FORFEITURES. 

Reference  to  prior  negotiations. — In 
cases  of  doubt  as  to  the  meaning  of  lan- 
guage actually  used,  prior  negotiations 
may  sometimes  be  referred  to  to  de- 
termine the  meaning  of  language  used  in 
that  part  of  a  contract  which  related  to 
the  payment  of  damages  for  its  nonfulfill- 
ment, to  determine  whether  the  provision 
therein  made  was  one  for  liquidated 
damages  or  whether  it  meant  a  penalty 
simply.  United  States  v.  Bethlehem  Steel 
Co.,  205  U.  S.  105,  51  L.  Ed.  731. 

Consideration  of  correspondence  be- 
tween parties. — In  United  States  v. 
Bethlehem  Steel  Co.,  205  U.  S.  105,  51  L. 
Ed.  731.  it  was  held  that  the  rule  that 
prior  negotiations  are  merged  in  the  con- 
tract does  not  preclude  reference  to  let- 
ters between  the  parties,  prior  to  the  ex- 
ecution of  the  contract  itself,  in  order  to 
determine  whether  the  stipulation  was 
for  liquidated  damages  or  a  penalty.  See, 
generally,  the  title  DOCl.M  ENTARY 
EVIDENCE. 

88.  When  stipulation  considered  to  be 
for  penalty. — Tayloe  v.  Sandiford,  7 
Wheat.  13,  5  L.  Ed.  384.  And  see  Watts 
V.  Camors,  115  U.  S.  353,  29  L.  Ed.  406; 
Van  Burden  v.  Digges,  11  How.  461,  13  L. 
Ed.   771. 

An  agreement  to  perform  certain  work, 
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It  will  not,  of  course,  be  considered  as  liquidated  damages;  and  it  will  be  in- 
cumbent on  the  party  who  claims  them  as  such,  to  show  that  they  were  so  con- 
sidered by  the  contracting  parties.89  Much  stronger  is  the  inference  in  favor 
of  its  being  a  penalty,  when  it  is  expressly  reserved  as  one.90  Where,  however, 
it  is  clearly  apparent  that  the  parties  intended  to  stipulate  for  liquidated  dam- 
ages, the  contract  will  be  so  construed,  notwithstanding  the  use  of  the  term  "pen- 
alty" in  some  portions  thereof.91 


within  a  limited  time,  under  a  certain 
penalty,  is  not  to  be  construed  as 
liquidating  the  damages  which  the  party  is 
to  pay  for  the  breach  of  his  covenant. 
Tayloe  v.  Sandiford,  7  Wheat.  13,  5  L. 
Ed.   384. 

Where,  in  a  building  contract,  the  fol- 
lowing covenant  was  contained:  "The 
said  houses  to  be  completely  finished,  on 
or  before  the  24th  of  December  next, 
under  a  penalty  of  $1,000,  in  case  of 
faiiure;"  it  was  held,  that  this  was  not  in- 
tended as  liquidated  damages  for  the 
breach  of  that  single  covenant  only,  but 
applied  to  all  the  covenants  made  by  the 
same  party  in  that  agreement;  that  it  was 
in  the  nature  of  a  penalty,  and  could  not 
be  set  off,  in  an  action  brought  by  the 
party  to  recover  the  price  of  the  work. 
Tayloe  v.  Sandiford,  7  Wheat.  13,  5  L.  Ed. 
384. 

"The  plaintiff  in  error  relies  on  the  case 
of  Fletcher  v.  Dyche,  reported  in  2  T.  R. 
32,  in  which  an  agreement  was  entered 
into  to  do  certain  work,  within  a  certain 
time,  and  if  the  work  should  not  be  done 
within  the  time  specified,  'to  forfeit  and 
pay  the  sum  of  £  10  for  every  week,'  until 
it  should  be  completed.  But  the  words 
'to  forfeit  and  pay,'  are  not  so  strongly 
indicative  of  a  stipulation  in  the  nature 
of  a  penalty,  as  the  word  'penalty'  itself; 
and  the  agreement  to  pay  a  specified  sum, 
weekly,  during  the  failure  of  the  party  to 
perform  the  work,  partakes  much  more 
of  the  character  of  liquidated  damages, 
than  the  reservation  of  a  sum  in  gross. 
The  court  is  well  satisfied,  that  this  stipu- 
lation is  in  the  nature  of  a  penalty,  and, 
consequently,  that  there  was  no  error  in 
rejecting  it  as  a  set-off  in  this  case. 
Tayloe  v.  Sandiford,  7  Wheat.  13,  5  L.  Ed. 
384.  .  . 

Recovery    of    actual    damages    notwith- 
standing use  of  term  liquidated  damages. 
—A  company  having  coal  mines  at  a  place 
on    the    Mississippi,    eighty    miles    above 
Cairo,    agreed    to    deliver    150,000    tons    of 
coal,  the  product  of  its  mines,  to  P.  &  S., 
at  $3  a  ton  during  the  year  1870,  in  equal 
daily    proportions    between     the     15th    of 
February  and  the  15th  of  December;  that 
is  to  say,  15,000  tons  each  month.    There 
was  no  other  market  at  the  place  for  the 
purchase  of  coal  but  that  of  the  company 
itself       The    contract    contained    a    clause 
thus-     "If  through  no  fault  of  the  parties 
of   the    second   part    (P.    &   S.),   the    party 
of  the  first  part  (the  company)  shall  fail  in 
any  one  month  to  deliver  all  or  any  part  of 
the  quota  of  coal  to  which   the  parties  of 
the   second  part   may  be   entitled  in   such 


month,    the    party   of   the    first    part    shall 
pay  to  the  parties  of  the  second  part,  as 
liquidated   damages,   twenty-five   cents   for 
each    and    every    ton    which    it    may    have 
so    failed   to    deliver;  or  instead  thereof  the 
parties    of    the    second   part    may   elect    to 
receive   all   or   any  part   of  the   coal   so   in 
default   in   the   next   succeeding   month,  in 
which  case  the   quota  which   the  party  of 
the   first   part   would   otherwise  have   been 
bound  to  deliver  under  this  contract,  shall 
be    increased    in    such    succeeding    month 
to  the  extent  of  the   quantity  in  default." 
Coal  rose  greatly  in  value,  that  is  to  say,, 
rose  from  about  $3  a  ton  to  $9;  and  with- 
out fault  of  P.   &  S.  the  company  did  fail 
to  deliver   the   quota   (15,000   tons)    due   in 
October;    and    P.    &   S.   thereupon    elected 
and    gave    notice    of    the    election    to    take 
the    said    quota    in    November.      But    the 
company    failed    to    deliver    it    then,    and 
failed    also    to    deliver    the    quota    (15,000 
tons)    due    in    November.      P.    &    S.    then 
elected   and   gave   notice   of   their   election 
to    take    in    December    the    quota    due    in 
November,   as    also   that   due   in   October. 
No   coal,   however,   was    delivered    at   any 
time.     On  suit  by  P.  &  S.  against  the  com- 
pany,   for    breach    of    contract,    held,    that 
notwithstanding    the    clause    in    the    con- 
tract about  "liquidated  damages,"  P.  &  S. 
were   entitled   to   the  actual   damages   sus- 
tained   by    them.      Grand    Tower    Co.    v. 
Phillips,    23    Wall.    471,    23    L.    Ed.    71. 

89.  Burden  of  proof  to  show  that 
liquidated  damages  were  intended. — Tayloe 
v.    Sandiford,   7   Wheat.    13,   5    L.    Ed.    384. 

90.  Effect  of  express  reservation  as 
penaltv. — Tayloe  v.  Sandiford,  7  Wheat. 
13,   5   L.    Ed.   384. 

91.  Use  of  term  "penalty"  not  con- 
clusive.— United  States  v.  Bethlehem 
Steel  Co.,  205  U.  S.  105,  51  L.  Ed.  731. 

Because  of  the  expected  war  with  Spain 
a  contract  was  made  by  the  United  States 
with  a  steel  company  for  the  manufacture 
of  certain  gun  carriages.  The  highest 
price  was  agreed  to  be  paid  for  them  for 
their  delivery  in  the  shortest  time  and  a 
deduction  of  thirty-five  dollars  per  day 
was  to  be  made  from  the  price  to  be  paid 
fur  each  day  of  delay  in  the  delivery  of 
each  gun  carriage.  The  amount  of  the 
deduction  was  arrived  at  by  figuring  the 
average  difference  in  time  of  delivery  be- 
tween the  price  bid  for  slow  delivery  of 
the  carriages  and  the  price  under  the  ac- 
cepted bid,  the  department  saying  "that 
this  average  difference  should  be  the 
prescribed  penalty."  Although  the  word 
penalty  was  used  it  was  held  in  view  of 
these    facts,    that    the    amount    to    be    de- 


DAMAGES. 


179 


d.  Recovery  on  Breath  of  Such  Contracts. — In  an  action  for  the  breach  of  a 
contract  providing  for  liquidated  damages,  the  plaintiff  is  entitled  to  recover  the 
amount  stated  as  liquidated  damages,  upon  proof  of  the  violation  of  the  con- 
tract, and  without  proof  of  the  damages  actually  sustained,92  and  the  court  may 
properly  refuse  to  consider  evidence  tending  to  show  that  the  stipulated  sum 
was  excessive.92  Where  a  penalty  is  merely  superadded  as  a  security  for  the 
performance  of  a  contract ;  and  not  as  a  sum  to  be  paid  and  received  absolutely 
in  lieu  of  performance,  the  plaintiff  is  entitled  to  recover  damages  commen- 
surate with  the  injury  suffered  by  a  nonperformance.94 

B.  Elements  of  Damages — 1.  Profits — a.  In  Actions  for  Breach  of  Con- 
tract—  (1)  General  Rule  as  to  Exclusion. — Rule  Stated. — The  authorities,  both 
in  the  United  States  and  in  England,  seem  to  be  agreed  that,  as  a  general  rule, 
subject  to  certain  well-established  qualifications,  the  anticipated  profits  prevented 
by  the  breach  of  a  contract  are  not  recoverable  in  the  way  of  damages  for  such 
breach.95 

The  grounds  upon  which  the  general  rule  of  excluding  profits,  in  estimating 
damages  rests,  are  threefold  ;  the  first  being  that,  in  the  greater  number  of  cases, 
such  expected  profits  are  too  dependent  upon  numerous,  uncertain  and  changing 
contingencies,  to  constitute  a  definite  and  trustworthy  measure  of  actual  dam- 
ages;96   secondly,  because  such  loss  of  profits  is  ordinarily  remote,  and  not,  as 


ducted  was  liquidated  damages  and  not 
technically  a  penalty.  United  States  v. 
Bethlehem  Steel  Co.,  205  U.  S.  105,  120, 
51   L.   Ed.   731. 

92.  Recovery  of  stipulated  amount. — - 
United  States  v.  Bethlehem  Steel  Co., 
205  U.  S.  105,  51  L.  Ed.  731;  Graham  v. 
Bickham,  4  Dall.  149,  1  L.  Ed.  778  (Pa. 
Sup.  Ct.).  See,  also,  Clark  v.  Barnard, 
108  U.  S.  436,  27  L.  Ed.  780/ 

93.  Reiection  of  evidence  showing 
stipulated  sum  excessive. — Sun  Printing, 
etc.,  Ass'n  v.  Moore,  183  U.  S.  642,  46  L. 
Ed.  366. 

"It  may,  we  think,  fairly  be  stated  that 
when  a  claimed  disproportion  has  been 
asserted  in  actions  at  law,  it  has  usually 
been  an  excessive  disproportion  between 
the  stipulated  sum  and  the  possible 
damages  resulting  from  a  trivial  breach 
apparent  on  the  face  of  the  contract,  and 
the  question  of  disproportion  has  been 
simply  an  element  entering  into  the  con- 
sideration of  the  question  of  what  was 
the  intent  of  the  parties,  whether  bona 
fide  to  fix  the  damages  or  to  stipulate  the 
payment  of  an  arbitrary  sum  as  a  penalty, 
by  way  of  security."  Sun  Printing,  etc., 
Ass'n  v.  Moore,  183  U.  S.  642.  46  L.  Ed. 
366.  See  the  title  PENALTIES  AND 
FORFEITURES. 

94.  Recovery  in  case  of  penalty. — 
Graham  v.  Bickham,  4  Dall.  149,  1  L.  Ed. 
778  (Pa.  Sup.  Ct.).  See  the  title  PEN- 
ALTIES  AXD   FORFEITURES. 

95.  General  rule  as  to  profits  in  actions 
for  breach  of  contract. —  Howard  v.  Still- 
well,  etc.,  Mfg.  Co.,  139  U.  S.  199,  35  L. 
Ed.  147;  Parish  v.  United  States,  100  U. 
S.  500,  25  L.  Ed.  763;  Bulkley  7'.  United 
States,  19  Wall.  37,  22  L.  Ed.  62;  Smith 
V.  Condry,  1  How.  28,  11  L.  Ed.  35;  La 
Amistad  de  Rues,  5  Wheat.  385.  5  L.  Ed. 
115;  The  Amiable  Nancy,  3  Wheat.  546, 
4  L.  Ed.  456;  The  Anna  Maria,  2  Wheat. 
327,  4  L.  Ed.  252. 


96.  Exclusion  on  ground  of  uncertain 
and  contingent  nature.— Howard  v.  Still- 
well,  etc.,  Mfg.  Co.,  139  U.  S.  199,  35  L.  Ed. 
147;  Hinckley  v.  Pittsburg  Bessemer  Steel 
Co.,  121  U.  S.  264,  30  L.  Ed.  967;  United 
States  v.  Behan,  110  U.  S.  338,  28  L.  Ed. 
168;  Cincinnati,  etc.,  Gas  Illuminating  Co. 
v.  Western,  etc.,  Co.,  152  U.  S.  200,  38  L. 
Ed.  411;  Eckington,  etc.,  R.  Co.  v.  Mc- 
Devitt.  191  U.  S.  103,  48  L.  Ed.  112;  Anvil 
Mm.  Co.  v.  Humble,  153  U.  S.  540,  38  L. 
Ed.  814.  And  see  Globe  Ref.,  Co.  v. 
Landa  Cotton  Oil  Co.,  190  U.  S.  540, 
47  L.  Ed.  1171;  New  York,  etc.,  Co.  v. 
Fraser,  130  U.  S.  611,  32  L.  Ed.  1031.  See 
ante,  "Uncertain,  Speculative  and  Con- 
tingent  Damap-fs."    II.  E. 

A  railroad  company  in  return  for  the 
grant  of  a  right  of  way  across  certain 
land,  agreed  to  operate  cars  over  the  line 
built  on  the  right  of  way,  but  the  contract 
did  not  purport  to  bind  them  to  operate 
the  cars  for  any  designated  time.  A  suit 
for  breach  of  this  contract  was  brought 
to  recover  the  difference  between  the 
value  of  the  land  with  the  cars  running 
and  with  the  expectation  that  they  would 
continue  always  to  run.  and  the  value 
without  the  ooeration  of  the  cars  and  with 
no  exoectation  that  they  would  run  in  the 
future.  It  was  held  that  these  were  antici- 
pated profits  and  could  not  be  recovered 
as  damages  because  dependent  on  con- 
tingencies which  were  too  uncertain  and 
changing.  Eckington,  etc.,  R.  Co.  v.  Mc 
Devitt.  191  U.  S.  103,  112.  48  L.  Ed.  112. 

"The  books  contain  many  illustrations 
of  the  uncertainties  which  will  or  may  de- 
feat recovery  of  anticipated  profits.  In 
Rockford,  R.  L,  etc..  R.  R.  Co.  v.  Becke- 
meier,  72  Illinois  267,  it  was  held,  in  a 
suit  against  a  railroad  company  tor  the 
failure  to  erect  a  depot  building  upon 
plaintiff's  farm,  as  agreed,  that  any  sup- 
in.  sed  damage  to  the  farm  on  that  account, 
growing     out      of     anticipated      increased 
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a  matter  of  course,  the  direct  and  immediate  result  of  the  non fulfilment  of  the 
contract  ;97  and  thirdly,  because  most  frequently  the  engagement  to  pay  such  loss 
of  profits,  in  case  of  default  in  the  performance,  is  not  a  part  of  the  contract 
itself,  nor  can  it  be  implied  from  its  terms.98 


value,  was  too  remote.  In  Evans  v.  Cin- 
cinnati, S.  &  N.  R.  R.  Co.,  78  Alabama 
341.  a  railroad  company  agreed  to  locate 
houses  for  its  hands  near  plaintiff's  land, 
and  it  was  held  that  possible  loss  of  profits 
at  his  store  and  mill  was  too  speculative. 
So  in  Missouri,  Kansas  &  Texas  Railway- 
Co.  v.  Fort  Scott,  15  Kansas  435,  where  a 
railroad  comoanv  failed  to  perform  its 
agreement  to  make  the  city  of  Fort  Scott 
the  terminus  of  one  division  of  its  line  and 
erect  machine  shops  there,  it  was  held  that 
an  inquiry  into  the  value  of  real  estate  and 
amount  of  business,  in  order  to  show  what 
profits  would  have  been  made,  was  im- 
proper; but  the  city  might  recover  for  the 
value  of  the  buildings  to  it  as  taxable 
property."  Eckington,  etc.,  R.  Co.  v.  Mc- 
Devitt,  191  U.  S.  103,  48  L.  Ed.  112. 

"Whether  prevented  gains  or  prospec- 
tive profits  are  or  are  not  too  uncertain 
and  contingent  to  be  regarded  as  probable 
and  contemplated  consequences  is  always 
a  question  of  difficulty,  and  as  in  such 
cases  juries  are  permitted  to  exercise  a 
wide  discretion  in  the  allowance  of  dam- 
ages, great  care  is  required  in  advising 
them  as  to  the  elements  proper  to  be  con- 
sidered in  making  up  their  verdicts.  In  a 
case  like  this,  gain  prevented  is  a  more 
accurate  term  than  loss  of  profits.  And  it 
is  said  in  Sedwick  on  Damages  (8th  Ed.), 
vol.  1,  p.  250,  §  173:  'Where  an  injured 
party  claims  compensation  for  gain  pre- 
vented, the  amount  of  loss  is  always  to 
some  extent  conjectural;  for  there  is  no 
way  of  proving  that  what  might  have 
been,  would  have  been.  Thus,  when  the 
claim  is  made  for  compensation  for  a  de- 
privation of  property,  it  may  be  that  if 
the  property  had  remained  in  the  owner's 
control  it  would  have  brought  no  gain.'  ' 
Eckington,  etc.,  R.  Co.  v.  McDevitt,  191 
U.  S.  103,  48  L.  Ed.  112. 

97.  Excluded  as  being  remote  and  not 
direct  result  of  breach. — Howard  v.  Still- 
well,  etc.,  Mfg.  Co.,  139  U.  S.  199,  35  L. 
Ed.  147;  Cincinnati,  etc.,  Gas  Illuminating 
Co.  v.  Western,  etc.,  Co.,  152  U.  S.  200,  38 
L.  Ed.  411.  See  ante,  "As  Dependent 
upon  Whether  Natural  and  Proximate  Re- 
sult of  Such  Act,"  II,  D. 

98.  Excluded  as  not  to  be  implied  from 
contract. — Howard  v.  Stillwell,  etc,  Mfg. 
Co.,  139  U.  S.  199,  35  L.  Ed.  147;  Cincinnati, 
etc.,  Gas  Illuminating  Co.  v.  Western,  etc., 
Co.,  152  U.  S.  200,  38  L.  Ed.  411.  See 
ante,  "Results  Naturally  Arising  from  Act, 
or  Presumably  Contemplated  by  Parties," 
II,  D,  2.  a. 

An  action  was  brought  for  damages  for 
breach  of  a  contract  to  reconstruct  a  mill. 
Certain  specified  machinery  and  all  other 
machinery  and  material  necessary  to  erect 
and  complete  a  flour  mill  with  a  capacity 
of  two  hundred  barrels  per  day  was  to  be 


placed  in  the  mill  by  a  specified  day.  It 
was  held  that  the  profits  expected  to  be 
derived  from  the  sale  of  the  flour  which 
the  mill  owner  would  have  manufactured 
could  not  be  recovered  as  damages,  for 
there  was  no  stipulation  that  the  owner 
should  make  profits  on  the  flour  ground 
by  the  mill,  nor  were  there  any  special 
circumstances  attending  the  transaction 
from  which  an  understanding  between  the 
parties  could  be  inferred  that  the  con- 
tractor was  to  make  good  any  loss  of 
profits  incurred  by  a  delay  in  furnishing 
and  putting  up  such  machinery  according 
to  the  terms  of  the  contract.  Howard  v. 
Stillwell,  etc.,  Mfg.  Co.,  139  U.  S.  199,  200, 
209,  210,  35  L.   Ed.  147. 

"The  principles  announced  by  the  above- 
cited  authorities  lead  to  the"  conclusion 
that  the  court  did  not  err  in  striking  out 
that  part  of  the  defendants'  plea  which 
sought  to  recover  $12,000  as  the  profits 
expected  to  be  derived  from  the  sale  of 
the  flour  which  they  would  have  manufac- 
tured, and  in  excluding  the  evidence  of- 
fered in  support  of  the  claim  therein  set 
up.  Tested  by  them,  such  losses  were,  in 
our  opinion,  rather  remote  and  specula- 
tive than  direct  and  immediate,  resulting 
from  the  breach  alleged.  There  was  no 
stipulation  in  the  contract  that  the  defend- 
ants should  make  profits  on  flour  from  the 
wheat  ground  up  by  the  machinery  which 
the  plaintiff  contracted  to  furnish  and  erect 
in  the  mill.  Nor  were  there  any  special 
circumstances  attending  the  transaction 
from  which  an  understanding  between  the 
parties  could  be  inferred  that  the  plaintiff 
was  to  make  good  any  loss  of  profits  in- 
curred by  a  delay  in  furnishing  and  put- 
ting up  such  machinery,  according  to  the 
terms  of  the  contract."  Howard  v.  Still- 
well, etc.,  Mfg.  Co.,  139  U.  S.  199,  35  L. 
Ed.  147. 

Rule  laid  down  in  Hadley  v.  Baxendale. 
— In  the  leading  case  of  Hadley  v.  Baxen- 
dale, decided  in  the  court  of  Exchequer  at 
Hilary  term,  1854,  9  Exch.  341,  354,  356, 
the  plaintiffs,  who  were  the  owners  of  a 
flour  mill,  sent  a  broken  iron  shaft  to  the 
office  of  the  defendants,  who  were  com- 
mon carriers,  to  be  conveyed  by  them  to 
a  manufacturer  of  such  machinery,  the 
broken  shaft  to  serve  as  a  model  or  pat- 
tern for  the  new  one.  The  clerk  of  the  de- 
fendants in  their  office  was  told  that  the 
mill  was  stopped,  that  the  shaft  must  be 
delivered  immediately  and  that  a  special 
entry  should  be  made,  if  necessary,  to 
hasten  its  delivery.  The  delivery  of  the 
broken  shaft  to  the  manufacturer  was  de- 
layed an  unreasonable  length  of  time,  in 
consequence  of  which  the  plaintiff  did  not 
receive  the  new  shaft  for  some  days  after 
the  time  it  ought  to  have  been  received, 
and  they  were,  therefore,  unable  to  work 
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(2)  When  Properly  Included.— While  the  general  rule  as  to  exclusion  of 
profits  as  an  element  of  damages  for  breach  of  contract,  is  well  settled  as  above 
stated,  yet  it  is  equally  well  settled  that  the  profits  which  would  have  been  real- 
ized had  the  contract  been  performed,  and  which  have  been  prevented  by  its 
breach  are  included  in  the  damages  to  be  recovered,  in  every  case  where  such 
profits  are  not  open  to  the  objection  of  uncertainty  or  of  remoteness,"  or  where, 
from  the  express  or  implied  terms  of  the  contract  itself,  or  the  special  circum- 
stances under  which  it  was  made,  it  may  be  reasonably  presumed  that  they  were 
within  the  intent  and  mutual  understanding  of  both  parties  at  the  time  it  was 
entered  into.1  Thus,  in  the  case  of  a  breach  of  a  contract  to  do  certain  work, 
the  plaintiff  would  seem  clearly  entitled  to  recover,  as  damages,  the  difference 
between  the  cost  of  doing  the  work  and  the  price  agreed  to  be  paid  for  it,2  mak- 


thcir  mill  from  want  of  the  new  shaft, 
thereby  incurring  a  loss  of  profits.  It 
was  helo',  however,  that  such  loss  of  profits 
could  not  be  recovered  as  damages  in  an 
action  against  the  defendants  as  common 
carriers.  Baron  Alderson,  in  delivering 
the  opinion  of  the  court,  laid  down  the 
rule  of  law  as  follows:  "Now,  we  think 
the  proper  rule  in  such  a  case  as  the  pres- 
ent is  this:  Where  two  parties  have  made 
a  contract  which  one  of  them  has  broken, 
the  damages  which  the  other  party  ought 
to  receive  in  respect  of  such  breach  of 
contract  should  be  such  as  may  fairly  and 
reasonably  be  considered  either  arising 
naturally,  i.  e.,  according  to  the  usual 
course  of  things,  from  such  breach  of  con- 
tract itself,  or  such  as  may  reasonably  be 
supposed  to  have  been  in  the  contempla- 
tion of  both  parties,  at  the  time  they  made 
the  contract,  as  the  probable  result  of  the 
breach  of  it.  Now,  if  the  special  circum- 
stances under  which  the  contract  was  ac- 
tually made  were  communicated  by  the 
plaintiffs  to  the  defendants,  and  thus 
known  to  both  parties,  the  damages  re- 
sulting from  the  breach  of  such  a  con- 
tract, which  they  would  reasonably  con- 
template, would  be  the  amount  of  injury 
which  would  ordinarily  follow  from  a 
breach  of  contract  under  these  special  cir- 
cumstances so  known  and  communicated. 
*  *  *  It  follows,  therefore,  that  the  loss  of 
profits  here  cannot  reasonably  be  con- 
sidered such  a  consequence  of  the  breach 
of  contract  as  could  have  been  fairly  and 
reasonably  contemplated  by  both  the  par- 
ties when  they  made  this  contract.  For 
such  loss  would  neither  have  flowed  natu- 
rally from  the  breach  of  this  contract  in 
the  great  multitude  of  such  cases  occur- 
ring under  ordinary  circumstances,  nor 
were  the  special  circumstances,  which, 
perhaps,  would  have  made  it  a  reasonab^ 
and  natural  consequence  of  such  breach 
of  contract,  communicated  to  or  known 
by  the  defendants."  That  case  has  been 
cited  with  approval  and  commented  on 
by  many  of  the  courts  of  this  country  and 
by  text-writers  as  well.  The  general  prin- 
ciples of  it,  seem  to  be  recognized  and 
enforced,  in  most,  if  not  all,  of  the  several 
states.  Howard  v.  Si  il  I  well,  etc.,  Mfg.  Co., 
139  U.  S.  199,  35   L.   Ed.   147. 

99.    Properly  included  where  not  uncer- 
tain  or   remote. — Cincinnati,   etc.,    Gas    il- 


luminating Co.  v.  Western,  etc.,  Co.,  152 
U.  S.  200,  38  L.  Ed.  411;  Howard  v.  Still- 
well,  etc.,  Mfg.  Co.,  139  U.  S.  199,  35  L. 
Ed.  147;  Western  Union  Tel.  Co.  v.  Hall, 
124  U.  S.  444,  31  L.  Ed.  479;  United  States 
v.  Behan,  110  U  S.  338,  28  L.  Ed.  168; 
The  Caledonia,  157  U  S.  124.  39  L.  Ed. 
644;  Anvil  Min.  Co.  v.  Humble,  153  U.  S. 
540,  38  L.  Ed.  814;  Fidelity,  etc.,  Co.  v. 
Bucki,  etc.,  Lumber  Co.,  189  U.  S.  135,  47 
L.  Ed.  744;  Philadelphia,  etc.,  R.  Co.  v. 
Howard,  13   How.   307,  14  L.   Ed.   157. 

"In  White  v.  Miller,  71  N.  Y.  118,  133, 
it  was  said:  'Gains  prevented,  as  well  as 
losses  sustained,  may  be  recovered  as  dam- 
ages for  a  breach  of  contract,  when  they 
can  be  rendered  reasonably  certain  by  evi- 
dence, and  have  naturally  resulted  from 
the  breach."  Western  Union  Tel.  Co.  v. 
Hall.  124  U  S.  444.  31  L.  Ed.  479.  See 
the  title  TELEGRAPHS  AND  TELE- 
PHONES. 

By  the  unseaworthiness  of  the  ship  on 
which  cattle  were  being  transported,  there 
was  a  delay  which  caused  a  shrinkage  in 
weight  of  the  cattle,  and  the  market  value 
had  fallen  during  the  delay.  The  measure 
of  damages  was  the  loss  incurred  by  the 
shrinkage  in  weight  of  cattle  and  the  loss 
by  change  of  market  value.  The  change 
in  market  value  is  not  too  speculative 
when  the  parties  at  the  time  of  contract- 
ing, knew  and  contemplated  that  the  cat- 
tle were  not  to  be  sold  before  arrival.  The 
Caledonia,  157  U.  S.  124.  139,  39  L.  Ed. 
644. 

1.  Where  presumed,  from  terms  of  con- 
tract, or  circumstances,  to  have  been 
contemplated  by  parties. — Howard  v.  Still- 
well,  etc.,  Mfg.  Co.,  139  U.  S.  199.  35  L. 
Ed.  147.  And  see  cases  cited  to  preceding 
text. 

2.  Difference  between  cost  of  doing 
work  and  contract  price. — United  States 
v.  Speed,  8  Wall.  77,  19  L  Ed.  449;  Hinck- 
ley v.  Pittsburg  Bessemer  Steel  Co.,  1 :.' I 
U.  S.  264,  30  L.  Ed.  967;  United  States  v. 
Behan.  110  U.  S.  338,  28  L.  Ed.  168. 

"When  profits  are  sought,  a  recovery 
for  outlay  is  included  and  something  more. 
That  something  more  is  the  profits.  If 
the  outlay  equals  or  exceeds  the  amount 
to  be  received,  of  course  there  can  be  no 
profits."  United  States  v.  Behan,  l  1 0  U. 
S.    33S,    28    I.     Ed.    168. 

In   Philadelphia,  etc.,  R.  Co.  <•.  Howard, 
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reasonable  deductions  for  the  less  time  engaged,  and   for  release  from  the 
care,   trouble,   risk   and    responsibility   attending  its    full   execution.3      See,   also, 


ing 


13  How.  307,  14  L.  Ed.  157,  a  contractor 
for  the  building  of  a  railroad  sued  the  com- 
pany for  its  breach.  On  the  question  of 
damages  the  supreme  court  said,  p.  344: 
"But  it  by  no  means  follows  that  profits 
are  not  to  be  allowed,  understanding,  as 
we  must,  the  term  'profits,'  in  this  in- 
struction, as  meaning  the  gain  which  the 
plaintiff  would  have  made  if  he  had  been 
permitted  to  complete  his  contract.  Ac- 
tual damages  clearly  include  the  direct 
and  actual  loss  which  the  plaintiff  sustains 
propter  rem  ipsam  non  habitam.  And  in 
case  of  a  contract  like  this,  that  loss  is, 
among  other  things,  the  difference  be- 
tween the  cost  of  doing  the  work  and  the 
price  to  be  paid  for  it.  This  difference  is 
the  inducement  and  real  consideration 
which  causes  the  contractor  to  enter  into 
the  contract.  For  this  he  expends  his 
time,  exerts  his  skill,  uses  his  capital,  and 
assumes  the  risks  which  attend  the  enter- 
prise. And  to  deprive  him  of  it,  when  the 
party  has  broken  the  contract  and  unlaw- 
fully put  an  end  to  the  work,  would  be 
unjust."  See,  also,  Phillips,  etc.,  Const. 
Co.  v.  Seymour,  91  U.  S.  646,  23  L.  Ed. 
341.  And  see  the  title  WORKING  CON- 
TRACTS. 

Where  the  plaintiff  agreed  to  pack  a 
definite  number  of  hogs  for  defendant, 
and  made  all  his  preparation  to  do  so,  and 
was  ready  to  do  so,  but  the  defendant  re- 
fused to  furnish  the  hogs  to  be  packed, 
the  measure  of  damages  is  the  difference 
between  the  cost  of  doing  the  work  and 
the  price  agreed  to  be  paid  for  it,  making 
reasonable  deductions  for  the  less  time 
engaged,  and  for  release  from  the  care, 
trouble,  risk,  and  responsibility  attending 
its  full  execution.  United  States  v.  Speed, 
8  Wall.  77,  19  L.  Ed.  449. 

In  Anvil  Min.  Co.  v.  Humble,  153  U. 
S.  540,  38  L.  Ed.  814,  which  was  an  action 
for  a  breach  of  a  contract  for  mining  iron 
ore,  on  and  above  a  certain  level  in  a 
mine,  and  for  work  done  under  such  con- 
tract, the  court,  in  holding  that  the  profits 
which  the  plaintiff  would  have  made  if  the 
work  had  been  completed,  were  not  open 
to  the  objection  of  uncertainty  and  re- 
moteness, said:  "Now,  there  was  in  this 
case  testimony  to  show  the  cost  of  min- 
ing each  ton  of  ore,  and  also  the  amount 
of  ore  remaining  in  the  first  level  of  the 
mine  at  the  time  the  work  stopped.  From 
these  figures  the  profit  which  would  have 
been  made  by  the  plaintiffs  if  they  had 
completed  the  work  of  mining  all  the  ore 
on  the  first  level  is  a  mere  matter  of  mul- 
tiplication. It  is  true  that  the  cost  of 
mining  the  remaining  ore  might  differ 
from  that  of  mining  the  ore  which  had 
already  been  taken  out.  But  still,  proof 
of  the  cost  of  taking  out  that  which  had 
been  mined  and  of  the  condition  of  the 
mine  as  it  was  left,  furnished  a  basis  upon 
which  a  reasonable  estimate  could  be 
made  as  to  the  cost  of  extracting  the  re- 


maining ore.  Equally  true  is  it  that  there 
was  no  mathematical  certainty  as  to  the 
amount  of  ore  remaining  in  the  mine. 
Yet,  both  plaintiff  and  defendant  furnished 
testimony  as  to  such  amount,  and  testi- 
mony which,  while  not  such  as  to  put  it 
beyond  doubt,  was  sufficient  to  enable  the 
jury  to  make  a  fair  and  reasonable  finding 
in  respect  thereto.  The  case  is  one,  there- 
fore, in  which  the  profits  are  not  open  to 
the  objection  of  uncertainty,  and  certainly 
not  to  that  of  remoteness,  for  they  would 
have  been  the  direct  result  of  carrying  on 
the  contract  to  a  completion,  and  were 
obviously  within  the  intent  and  mutual 
understanding  of  both  parties  at  the  time 
it  was  entered  into."  Anvil  Min.  Co.  v. 
Humble,  153  U.  S.  540,  38  L.  Ed.   814. 

A  railroad  company  made  an  agreement, 
in  writing  under  seal,  with  a  party,  to  the 
effect  that  if  the  latter  would  build  and 
maintain  a  stockyard,  it  would  deliver  to 
him  all  the  live  stock  coming  over  its 
lines,  except  such  as  was  specially  or- 
dered otherwise  by  shippers  or  owners, 
and  would  compensate  him  at  a  fixed  rate 
for  loading  and  unloading  such  stock.  It 
was  held  that  the  company  was  liable  for 
damages  for  breach  of  the  contract  to 
deliver  stock  as  agreed,  and  that  evidence 
as  to  the  number  of  cars  loaded  with  live 
stock  and  taken  by  the  defendant  from  a 
rival  stockyard  between  certain  dates  was 
competent  as  furnishing  a  basis  to  esti- 
mate the  damages  which  plaintiff  sustained 
by  reason  of  the  breach.  Terre  Haute, 
etc.,  R.  Co.  v.  Struble,  109  U.  S.  381,  27  L. 
Ed.  970. 

3.  Deductions  for  less  time  engaged,  re- 
lease from  care,  risk,  etc. — United  States 
v.  Speed,  8  Wall.  77,  19  L.  Ed.  449.  And 
see  cases  cited  to  preceding  text. 

No  right  to  profits  where  termination  of 
contract  not  wrongful. — A  contract  be- 
tween the  United  States  and  A.,  for  his 
removal  of  the  rock  at  the  entrance  of  a 
certain  harbor,  provided  that  he  should 
complete  the  work  at  a  specified  time,  and 
that  if  he  should  delay  or  be  unable  to 
proceed  with  it  in  accordance  with  the 
contract,  the  officer  in  charge  might  ter- 
minate the  contract,  and  employ  others  to 
complete  the  work,  deducting  expenses 
from  any  money  due  or  owing  to  A.,  who 
was  also  to  be  responsible  for  any  dam- 
ages caused  to  others  by  his  delay  or 
noncompliance.  Payment  upon  the  com- 
pletion and  acceptance  of  the  several  sec- 
tions was  to  be  made,  reserving  ten  per 
cent,  therefrom  until  the  completion  and 
acceptance  of  the  whole  work.  The  work 
was  not  completed  at  the  specified  time, 
chiefly  in  consequence  of  the  failure  of  a 
third  "party  to  deliver  to  A.  the  necessary 
explosive,  and  the  officer  in  charge  termi- 
nated the  contract:  but  the  evidence  does 
not  show  that  his  action  was  wrongful. 
The  work  was  completed  by  other  parties 
at    much    lower    terms.      A.    brought    suit 
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where  a  person  agrees  to  furnish  certain  goods  at  a  specified  price,  the  difference 
between  the  cost  of  manufacturing  or  buying  such  goods,  and  the  contract  price, 
is  the  proper  basis  for  estimating  damages  for  the  breach  of  contract  by  the 
vendor.4  In  an  action  for  damages  for  breach  of  orders  to  purchase,  the  profits 
which  would  have  been  obtained  on  the  sale  of  the  article  directed  to  be  pur- 
chased, may  properly  be  allowed  as  damages.5  It  would  seem  to  be  safe  to  state 
that  wherever  profits  are  spoken  of  as  not  a  subject  of  damages,  it  will  be  found 
that  something  contingent  upon  future  bargains  or  speculations,  or  states  of  the 
markets,  are  referred  to,  and  not  the  difference  between  the  agreed  prices  of 
something  contracted   for  and  its  ascertainable   value  or  cost.6 

b.  In  Actions  for  Tort. — In  General. — In  actions  for  loss  or  injury  arising 
from  the  tort  of  the  defendant,  the  rule  applies  that  in  estimating  the  plaintiff's 
damages,  the  jury  cannot  take  into  consideration,  the  loss  of  profits  which  are 
remote  or  contingent,7  nor  can  they  award  damages  covering  the  expected  fruits 


against  the  United  States.  Held,  that  the 
United  States  having  sustained  no  loss  by 
the  failure  of  A.,  he  is  entitled  to  the  re- 
served ten  per  cent.,  but  not  to  the  profits 
that  he  would  have  made  had  he  per- 
formed the  contract,  nor  to  the  difference 
between  the  contract  price  and  that  at 
which  the  work  was  completed  by  others. 
Quinn  v.  United  States,  99  U.  S.  30,  25  L. 
Ed.  269.    See  the  title  UNITED  STATES. 

4.  Difference  between  cost  of  manu- 
facture or  purchase  and  contract  price. — 
In  an  action  against  a  party  for  damages 
for  refusal  to  accept  steel  rails  manu- 
factured for  him  according  to  contract,  it 
was  held,  that  he  was  liable  for  damages 
to  the  amount  of  the  difference  between 
the  cost  of  manufacturing  the  rails  and 
the  contract  price.  Hinckley  v.  Pittsburg 
Bessemer  Steel  Co.,  121  U.  S.  264,  265, 
276,  30  L.  Ed.  967.  See,  also,  United 
States  v.  Speed,  8  Wall.  77,  19  L.  Ed. 
449. 

If  a  vendor  is  to  manufacture  goods, 
and  during  the  process  of  manufacture 
the  contract  is  repudiated,  he  is  not  bound 
to  complete  the  manufacture,  and  estimate 
his  damages  by  the  difference  between  the 
market  price  and  the  contract  price,  but 
the  measure  of  damages  is  the  difference 
between  the  contract  price  and  cost  of 
performance.  Hinckley  v.  Pittsburg  Bes- 
semer Steel  Co.,  121  U.  S.  264,  30  L.  Ed. 
967.  See,  also,  Roehm  v.  Horst,  178  U. 
S  1,  44  L.  Ed.  953.  And  see  the  title 
SALES. 

5.  Profits  on  article  directed  to  be  pur- 
chased.—Bell  v.  Cunningham,  3  Pet.  69,  7 
L.   Ed.   606. 

"The  plaintiffs  in  error  contend,  that 
the  value  of  the  money  at  Leghorn,  which 
ought  to  have  been  invested  in  tiles,  and 
not  its  value  at  the  Havana,  ought  to  be 
the  standard  by  which  damages  should  be 
measured.  That  is,  if  his  views  are  well 
understood,  that  the  value  of  2200  petsos 
at  Leghorn,  with  interest  thereon,  and 
not  Mic  value  of  the  tiles  in  which  they 
ought  to  have  been  invested  at  the  Ha- 
vana, ought  to  be  given  by  the  jury.  This 
instruction  ought  not  to  have  been  given, 
unless  it  be  true,  that  special  damages  lor 
the  breach  of  a  contract  can  be  awarded 


under  no  circumstances  whatever;  that  an 
action  for  the  breach  of  contract  was 
equivalent,  and  pnly  equivalent,  to  an  ac- 
tion for  money  had  and  received  for  the 
plaintiff's  use.  That  the  breach  of  con- 
tract consisted  in  the  nonpayment  of  2200 
petsos;  not  in  the  failure  to  invest  that 
sum  in  tiles.  In  fact,  that  under  all  cir- 
cumstances, if  no  money  came  to  the 
hands  of  the  defendants,  the  damages  in 
such  an  action  must  be  nominal.  This  can 
never  be  admitted.  The  faithful  execution 
of  orders  which  an  agent  or  correspondent 
has  contracted  to  execute,  is  of  vital  im- 
portance in  commercial  transactions,  and 
may  often  affect  the  injured  party  far  be- 
yond the  actual  sum  misapplied.  A  fail- 
ure in  this  respect  may  entirely  break  up 
a  voyage,  and  defeat  the  whole  enterprise. 
We  do  not  mean,  that  speculative  dam- 
ages, dependent  on  possible  successive 
schemes,  ought  ever  to  be  given;  but 
positive  and  direct  loss,  resulting  plainly 
and  immediately  from  the  breach  of  or- 
ders, may  be  taken  into  the  estimate. 
Thus,  in  this  case — an  estimate  of  possible 
profits  to  be  derived  from  investments  at 
the  Havana,  of  the  money  arising  from 
the  sale  of  the  tiles,  taking  into  view  a 
distinct  operation,  would  have  been  to 
transcend  the  proper  limits  which  a  jury 
ought  to  respect;  but  the  actual  value  of 
the  tiles  themselves,  at  the  Havana,  af- 
fords a  reasonable  standard  for  the  esti- 
mate of  damages.  The  instructions  of  the 
judge  seem  to  contemplate  this  course, 
and  his  restraining  power  would  have 
corrected,  by  granting  a  new  trial,  any 
great  excess  in  this  particular.  The  rule 
that  the  jury  was  to  compensate  the  plain- 
tiffs for  actual  loss,  and  not  to  give  vin- 
dictive damages,  is  thought  by  this  court 
to  have  been  correct.  The  declaration 
expressly  claims  the  loss  of  the  profits 
which  would  have  accrued  from  the  sale 
of  the  tiles."  Bell  V.  Cunningham,  3  Pet. 
69.  7  L.    Ed.   606 

6.  Hinckley  V.  Pittsburg  Bessemer 
Steel   Co.,   121  U.  S.  264.  30   L.   Ed.   967. 

7.  Remote  or  speculative  profits. — 
Union  Pac.  R.  Co.  v.  Goodridge,  149  IT. 
S.  680,  37  L.  Ed.  896;  Smith  v.  Bolh<.  L32 
U.  S.  125,  33  L.  Ed.  279;  Boston,  etc.,  R. 
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of  an  unrealized  speculation.8 

As  to  allowance  of  profits  as  damages  in  particular  actions,   see  the 

appropriate  titles,  as,  for  instance,  Copyright,  vol.  3,  p.  602;  Patents;  etc. 

2.  Expenditures — a.  In  Actions  for  Breach  of  Contract. — It  would  seem 
that  a  party  injured  by  a  breach  of  contract  is  entitled  to  recover  such  expendi- 
tures and  outlay  as  were  necessitated  by  such  breach  of  contract,  where  such 
breach  consisted  in  the  prevention  by  the  defendant  of  performance  by  the 
plaintiff,9  or  where  the  expenditure  was  made  necessary  by  the  failure  of  the 
defendant  to  do  work,  furnish  materials,  etc.,  in  accordance  with  the  terms  of 
the  contract  made  with  the  plaintiff.10 


Co.  v.  O'Reilly,  15S  U.  S.  334,  39  L.  Ed. 
1006.  See,  also,  Richmond,  etc.,  R.  Co. 
V.    Elliott,   149  U.   S.   266,  37   L.    Ed.   728. 

In  an  action  brought  under  the  session 
laws  of  Colorado,  1885,  §  9,  which  pro- 
vides a  penalty  for  unjust  discrimination 
in  freight  rates,  the  evidence  showed  that 
a  coal  company  had  been  receiving  a  re- 
bate upon  all  coal  transported  to  a  certain 
place  for  it  by  a  railroad  company  and 
that  the  competitors  of  the  coal  company 
were  not  allowed  this  rebate.  It  was  held 
that  the  damages  sustained  by  the  other 
companies  was  measured  by  the  amount 
of  the  rebate  which  should  have  been  al- 
lowed them,  and  that  the  question  whether 
they  lost  profits  upon  the  sale  of  their 
coal  by  reason  of  the  nonallowance  of 
such  rebates  was  too  remote  to  be  made 
an  element  of  their  damages.  Union  Pac. 
R.  Co.  v.  Goodridge,  149  U.  S.  6S0,  37  L. 
Ed.  896.  See.  also,  Union  Pac.  R.  Co.  v. 
Taggart,   149   U.   S.   698,   37   L,    Ed.   905. 

In  Boston,  etc.,  R.  Co.  v.  O'Reilly,  158 
U.  S.  334,  39  L.  Ed.  1006,  which  was  an 
action  against  a  railroad  company  for 
personal  injuries,  received  while  a  pas- 
senger on  the  train  of  such  company,  the 
plaintiff  was  permitted  to  make  an  esti- 
mate of  the  annual  value  of  his  labor,  and 
the  jury  to  find  a  verdict,  based  upon  the 
business  of  a  steam  thresher  in  which  the 
plaintiff  at  one  time  had  an  interest,  but 
which  he  had  parted  with  before  he  met 
with  his  injuries,  and  the  plaintiff  was  also 
permitted  to  testify  that  when  he  sold  out 
such  business  he  did  so  with  the  intention 
of  resuming  it.  It  was  held  that  such  evi- 
dence was  too  uncertain  to  be  made  the 
basis  of  a  verdict  for  damages. 

8.  Expected  fruits  of  unrealized  specu- 
lation.— Sigafus  v.  Porter,  179  U.  S.  116, 
45    U   Ed.   113. 

In  Smith  v.  Bolles,  132  U.  S.  125,  33  L. 
Ed.  279,  it  was  held  that,  "in  an  action  in 
the  nature  of  an  action  on  the  case  to  re- 
cover from  the  defendant  damages  which 
the  plaintiff  has  suffered  by  reason  of  the 
purchase  of  stock  in  a  corporation  which 
he  was  induced  to  purchase  on  the  faith 
of  false  and  fraudulent  representations 
made  to  him  by  the  defendant,  the 
measure  of  damages  is  the  loss  which  the 
plaintiff  sustained  by  reason  of  those 
representations,  such  as  the  money  which 
he  paid  out  and  interest,  and  all  outlays 
legitimately  attributable  to  the  defend- 
ant's  fraudulent   conduct;   but  it  does   not 


include  the  expected  fruits  of  an  un- 
realized speculation;  (and  further  that)  in 
applying  the  general  rule  that  'the  damage 
to  be  recovered  must  always  be  the  nat- 
ural and  proximate  consequence  of  the 
act  complained  of  those  results  are  to 
be  considered  proximate  which  the  wrong- 
doer, from  his  position,  must  have  con- 
templated as  the  probable  consequence  of 
his  fraud  or  breach  of  contract."  Affirmed 
and  applied  to  facts  in  Sigafus  v.  Porter, 
179  U.  S.   116,  45  L.  Ed.  113. 

9.  Expenditures  where  performance  of 
contract  prevented. — See  ante,  "Where 
Injured  Party  Elects  to  Go  for  Damages," 
III,  A,  1,  a,  (1),  (b),  cc,  (bb). 

A.  contracted  with  the  government  to 
transport  a  large  quantity  of  army  sup- 
plies, the  government  agreeing  that  in  or- 
der that  he  should  be  in  readiness  to  meet 
its  demands  for  transportation  due  notice 
should  be  given  to  him  of  the  quantity  to 
be  transported  at  any  one  time.  The  gov- 
ernment gave  him  notice  that  transporta- 
tion would  be  required  at  a  time  named 
for  a  certain  large  amount  of  supplies 
specified,  and  inquired  if  he  would  get 
ready.  He  replied  affirmatively,  and  did 
get  ready.  The  government  at  the  time 
named  furnished  a  small  part  of  the  sup- 
plies of  which  they  had  given  notice  to 
the  contractor,  but  not  needing  trans- 
portation for  the  much  larger  residue  did 
not  furnish  that.  On  suit  by  the  con- 
tractor against  the  government  for  profits 
which  he  would  have  made  had  the  sup- 
plies been  furnished  as  he  received  notice 
that  they  would  be,  held,  that  the  notice 
did  not  amount  to  an  agreement  to  fur- 
nish the  amount  of  supplies  specified,  and 
therefore  that  the  contractor  could  not 
recover  the  profits  which  he  would  have 
made  had  the  freights  withheld  been 
furnished  to  him.  Held,  further,  that  the 
government  having  thrown  upon  him 
needless  expense  by  requiring  him  to 
make  ready  for  the  transportation  of 
freights  under  the  contract,  which  they  did 
not  in  the  end  require  to  be  transported, 
he  was  entitled  to  recover  for  the  ex- 
pense to  which  he  was  thus  subjected. 
Bulkley  v.  United  States,  19  Wall.  37,  22 
L.  Ed.  62. 

10.  Wages  paid  to  employees  while  idle. 
— The  wages  of  men  employed,  whose 
time  is  lost  while  the  mill  in  which  they 
are  employed,  is  idle,  may  be  considered 
as  an  element  of  damages  resulting  from 
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b.  In  Actions  for  Tort — (1)  In  General. — In  actions  for  injuries  to  the  per- 
son or  estate  of  the  plaintiff,  arising  from  the  tortious  act  of  the  defendant,  the 
jury  may,  when  legal  justification  is  not  shown,  consider,  as  an  element  of  dam- 
ages, the  direct  expenses  incurred  by  the  injured  party.11  Where  the  plaintiff 
was  induced  by  the  defendant  to  purchase  property  upon  the  faith  of  certain 
false  and  fraudulent  representations,  the  measure  of  damages  is  not  the  differ- 
ence between  the  contract  price  and  the  reasonable  market  value  if  the  property 
had  been  as  represented  to  be.  The  defendant  who  is  guilty  of  the  fraudulent 
and  false  representations  is  bound  to  make  good  the  loss  sustained,  such  as 
the  moneys  the  plaintiff  had  paid  and  interest,  and  any  other  outlay  legitimately 
attributable  to  his   fraudulent  conduct.12 

(2)  Medical  Expenses. — .In  actions  for  personal  injuries,  the  plaintiff  is  en- 
titled to  compensation  for  expenses  incurred  by  him  for  medical  attendance.13 

3.  Loss  of  Time  and  Incapacitation  for  Regular  Occupation. — Loss  of 
Time. — In   an   action   for  personal   injuries,   loss  of   time  by  the   injured  party 


delay  in  the  operation  of  such  mill,  caused 
by  the  defendant's  breach  of  contract  to 
furnish  proper  machinery.  New  York, 
etc.,  Co.  v.  Fraser,  130  U.  S.  611,  32  L.  Ed. 
1031. 

11.  Direct  expenses  incurred  by  in- 
jured party. — Beckwith  v.  Bean,  98  U.  S. 
266,  25  L.  Ed.  124;  Wade  v.  Leroy,  20 
How.  34,  15  L.  Ed.  813.  And  see  Conard 
v.  Pacific  Ins.  Co.,  6  Pet.  262,  8  L.  Ed. 
392. 

The  suit  being  brought  by  the  owner  of 
a  milldam  below,  against  the  owners  of  a 
mill  above,  for  forcibly  taking  down  a 
part  of  the  dam,  upon  the  allegation  that 
it  injured  the  mill  above,  it  was  proper 
for  the  court  to  charge  the  jury,  that,  if 
they  found  for  the  plaintiff,  upon  the 
ground  that  his  dam  caused  no  injury  to 
the  mill  above,  they  should  allow,  in  dam- 
ages, the  cost  of  restoring  so  much  of  the 
dam  as  was  taken  down,  and  compensa- 
tion for  the  necessary  delay  of  the  plain- 
tiff's mill;  and  they  might  also  allow  such 
sum  for  the  expenses  of  prosecuting  the 
action,  over  and  above  the  taxable  costs, 
as  they  should  find  the  plaintiff  had  neces- 
sarily incurred,  for  counsel  fees,  and  the 
pay  of  engineers  in, making  surveys,  etc. 
But  if  they  should  find  for  the  plaintiff,  on 
the  ground  that  the  defendants  had  taken 
down  more  of  the  dam  than  was  neces- 
sary to  relieve  the  mill  above,  then  they 
would  allow  in  damages  the  cost  of  re- 
placing such  excess,  and  compensation  for 
any  delay  or  damage  occasioned  by  such 
excess;  but  not  any  thing  for  counsel  fees 
or  extra  compensation  to  engineers,  un- 
less the  taking  down  of  such  excess  was 
wanton  and  malicious.  Day  v.  Wood- 
worth,  13  How.  363,  14  L.   Ed.  182. 

12.  Damages  where  plaintiff  induced  by 
deceit  to  purchase  property. — Smith  v. 
Bolles,  132  U.  S.  125,  33  L.  Ed.  279; 
Sigafus  v.  Porter,  179  U.  S.  116,  45  L.  Ed. 
113.  See,  generally,  the  titles  FRAUD 
AND  DECEIT;  INTEREST. 

"  'The  damage  to  be  recovered  must  al- 
ways be  the  natural  and  proximate  conse- 
quence of  the  act  complained  of,'  says  Mr. 
Greenleaf,   vol.   2,   §   256;   and   'the   test   is' 


adds  Chief  Justice  Beasley  in  Crater  v. 
Binninger,  33  N.  J.  Law  (4  Vroom)  513, 
518,  'that  those  results  are  proximate 
which  the  wrongdoer  from  his  position 
must  have  contemplated  as  the  probable 
consequence  of  his  fraud  or  breach  of  con- 
tract.' In  that  case,  the  plaintiff  had  been 
induced  by  the  deceit  of  the  defendant  to 
enter  into  an  oil  speculation,  and  the  de- 
fendant was  held  responsible  for  the 
moneys  put  into  the  scheme  by  the  plain- 
tiff in  the  ordinary  course  of  the  busi- 
ness, which  moneys  were  lost,  less  the 
value  of  the  interest  which  the  plaintiff 
retained  in  the  property  held  bj'  those 
associated  in  the  speculation.  And  see 
Home  v.  Walton.  117  Illinois  130;  Same 
v.  Same,  117  Illinois  141;  Slingerland  V. 
Bennett,  66  N.  Y.  611;  Schwabacker  v. 
Riddle,  84  Illinois  517;  Fitzsimmons  v. 
Chipman,  37  Mich.  139."  Smith  v.  Bolles, 
132    U.    S.    125,    33    L.    Ed.   279. 

Where  a  person  is  induced,  by  false 
representations  as  to  the  amount  of  steel 
the  seller  can  put  on  the  market,  to  buy 
steel  at  an  agreed  price,  to  be  delivered 
on  his  future  order,  he  can  recover,  as 
damages  for  the  deceit,  the  diminution 
caused  thereby  in  the  market  price  at  the 
time  of  delivery.  Cooper  v.  Schlesinger, 
111   U.    S.   148,  155,  28   L.   Ed.  382. 

"As  to  the  rule  of  damages,  the 
court,  after  setting  forth  the  gen- 
eral rule  correctly,  stated  the  rule  appli- 
cable to  the  special  circumstances  of  this 
case;  and  we  understand  that  rule  to  have 
been  substantially  given  as  claimed  by 
the  defendants.  It  was,  that  where  a  per- 
son is  induced  by  false  representations  to 
buy  an  article,  at  an  agreed  price,  to  be 
delivered  on  his  future  order,  he  can  re- 
cover, as  damages  for  the  deceit,  the  dim- 
inution caused  thereby  in  the  market 
price  at  the  time  of  delivery."  Cooper  v. 
Schlesinger,  111   U.   S.   148,  28  L.   Ed.  382. 

13.  Expenses  of  medical  attendance. — 
Yicksburg,  etc.,  R.  Co.  v.  Putnam,  118  U. 
S.  545,  548,  30  L.  Ed.  257;  Pierce  V.  Ten- 
nessee, etc.,  R.  Co.,  173  U.  S.  1,  43  L.  Ed. 
591.  And  see  Washington,  etc.,  R.  Co.  v. 
Harmon,  147  U.  S.  571,  37  E.  Ed.  284. 
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is  a  proper-  element  of  damages.14 

Incapacitation  for  Regular  Occupation. — In  such  actions  the  plaintiff 
may  show  that  he  was  engaged  in  a  particular  business,  and  has  been  incapaci- 
tated from  attending  to  it,  as  exhibiting  the  extent  of  the  injury.15  All  evidence 
tending  to  show  the  character  of  the  plaintiff's  ordinary  pursuits,  and  the  extent 
to  which  the  injury  complained  of  prevented  him  from  following  such  pursuits 
is  pertinent  to  the  issue.16 

4.  Impairment  of  Earning  Capacity. — In  General. — In  an  action  for  a 
personal  injury,  the  plaintiff  is  entitled  to  recover,  in  addition  to  other  items  of 
damages,  a  fair  recompense  for  the  loss  of  what  he  otherwise  would  have  earned 
in  his  trade  or  profession,  and  has  been  deprived  of  the  capacity  of  earning  by 


the   wrongful  act  of  the  defendant.17 

14.  Loss  of  time  on  account  of  personal 
injury.—  Beckwith  v.  Bean,  98  U.  S.  266, 
25  L.  Ed.  124;  Wade  V.  Leroy,  20  How. 
34,  15  L.  Ed.  813;  Vicksburg,  etc.,  R.  Co. 
v.    Putnam,  118  U.   S.   545,  548,  30  L.   Ed. 

Future  loss  of  time. — Where  a  personal 
injury  is  permanent,  it  seems  that  the 
plaintiff  may  recover  for  the  personal  in- 
convenience and  loss  of  time  that  he  will 
suffer  in  the  future.  Washington,  etc.,  R. 
Co.  v.  Harmon,  147  U.  S.  571,  37  L.  Ed. 
284. 

15.  Incapacity  for  attending  to  regular 
business. — In  an  action  against  the  owners 
of  a  ferry  boat,  for  personal  injuries  sus- 
tained by  the  negligence  of  its  officers,  it 
was  held  that  the  plaintiff  might  show 
that  he  was  engaged  in  a  particular  busi- 
ness, and  had  been  incapacitated  from  at- 
tending to  it,  as  exhibiting  the  extent  of 
the  injury,  and  that  it  had  occasioned 
expense,  suffering,  and  loss  of  time  which 
had  value  to  him.  although  the  nature  of 
his  occupation  was  not  set  forth  in  the 
declaration.  Wade  v.  Leroy,  20  How.  34, 
15  L.  Ed.  813.  See  the  title  CARRIERS, 
vol.  3,  p.   556. 

Municipal  corporations  upon  which  the 
duty  is  imposed  to  construct  and  repair, 
or  to  keep  in  repair  streets  and  bridges, 
and  upon  which  is  also  conferred  the 
means  of  accomplishing  such  duty,  are 
liable  for  any  special  damage  arising  from 
their  neglect  to  perform  it.  In  an  action 
for  damages  sustained  by  such  neglect, 
evidence  showing  the  business  in  which 
the  plaintiff  was  engaged,  its  extent  and 
the  consequent  loss  arising  to  him  from 
his  inability  to  prosecute  it,  is  relevant 
and  pertinent,  as  enabling  the  jury  to  fix, 
with  some  certainty,  the  direct  and  neces- 
sary  damages  resulting  from  his  injuries. 
Nebraska  City  v.  Campbell.  2  Black  500, 
17  L  Ed.  271.  See,  also,  District  of  Co- 
lumbia v.  Woodbury,  136  U.  S.  450,  34  L 
Ed.    472. 

16.  Evidence  as  to  character  of  business 
and   extent   of  incapacitation   by  injury. — 

tricl   of  Columbia  v.  Woodbury,  136  U. 
S    450.  34   L   Ed    472. 

Evidence  that  plaintiff  was  a  contributor 
to  medical  journals. — In  District  of  Co- 
lumbia v.  Woodbury,  136  U.  S.  450,  34  L 
Ed.  472,  which  was  an  action  for  personal 
injuries    by    which    the    plaintiff    was    per- 


manently injured  and  his  ability  to  pursue 
his  profession  greatly  impaired,  evidence 
was  introduced  to  show  that  the  plaintiff, 
a  physician,  had  been  a  contributor  to 
certain  medical  journals.  It  was  held,  in 
admitting  such  evidence  over  the  defend- 
ant's objection,  that  such  evidence  was 
proper  though  it  did  not  appear  that  the 
plaintiff  had  received  any  income  from 
such  contributions. 

Instruction  held  erroneous  as  allowing 
some  item  to  be  used  twice  in  estimating 
damages. — In  an  action  for  damages  for 
personal  injuries,  in  arriving  at  the 
amount  of  the  plaintiff's  recovery,  the 
judge  instructed  the  jury  to  add  an  an- 
nuity of  the  amount  the  plaintiff  was 
damaged  by  the  year  to  the  amount  al- 
lowed for  loss  of  time.  This  instruction 
was  held  erroneous  as  allowing  the  same 
item  to  be  used  twice  in  estimating  dam- 
ages. Vicksburg,  etc.,  R.  Co.  v.  Putnam, 
118   U.   S.   545,   30   L    Ed.   257. 

17.  Impairment  of  earning  capacity. — 
Vicksburg,  etc..  R.  Co.  v.  Putnam,  118  U. 
S.  545,  30  L.  Ed.  257;  Pierce  v.  Tennessee, 
etc.,  R.  Co.,  173  U.  S.  1,  43  L.  Ed.  591.  See, 
also,  Wade  v.  Leroy,  20  How.  34,  15  L. 
Ed.  813;  Nebraska  City  v.  Campbell,  2 
Black  590,  17  L.  Ed.  271. 

The  Arkansas  statutes  L.  &  H.  Dig.,  § 
5641,  provided  that  a  married  woman 
"might  maintain  an  action  in  her  own 
name  for  or  on  account  of  her  sole  or 
separate  estate  or  property,  or  for  dam- 
ages against  any  person  or  body  corpo- 
rate for  any  injury  to  her  person,  char- 
acter or  property."  Tn  an  action  for 
damages  for  personal  injuries  it  was  held 
that,  under  this  statute,  loss  by  the  wife 
of  ability  to  make  earnings  outside  the 
discharge  of  household  duties  was  her 
loss  and  not  her  husband's  and  could  be 
considered  as  an  element  of  damage  in 
such  an  action  by  her,  although  the  hus- 
band might  recover  for  loss  of  services 
belonging  to  him.  Texas  &  Pac.  R.  Co. 
V.  Humble,  181  U.  S.  57,  60,  67,  45  L.  Ed. 
7-17. 

"The  precise  question  arose  under  statu- 
tory provisions  not  matcriallv  different 
from  those  in  Arkansas  in  Harmon  V. 
Old  Colony  Railroad  Company.  165  Mass. 
100.  and  it  was  decided  that  in  an  action 
by  a  married  woman  to  recover  damages 
for   a   personal   injury,   the   impairment   of 
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Evidence  Admissible  as  to  Impairment. — With  reference  to  the  question 
of  impairment  of  earning  capacity,  it  would  seem  proper  to  prove  what  the 
defendant  has  been  in  fact  deprived  of,  and  show  his  age,  habits,  expectation  of 
life,  physical -health  and  strength  before  the  injury,  his  condition  since,  the 
business  he  was  doing,  the  wages  he  was  receiving,  and,  perhaps,  the  increase 
which  he  would  receive  by  any  fixed  rule  of  promotion.18  Beyond  this,  it  would 
seem  not  right  to  go,  and  introduce  testimony  which  simply  opens  the  door  to 
a  speculation  of  possibilities,  as  by  allowing  testimony  as  to  the  chance  of  pro- 
motion and-  consequent  increase  of  salary  or  wages,  when  in  the  business  or 
occupation  in  which  the  plaintiff  was  engaged  there  was  no  fixed  rule  as  to 
increase  of  salary  or  wages  after  a  certain  time,  or  that  promotion  should  follow 
in  a  certain  order.19 


her  capacity  to  perform  labor  might  be 
cbnsidered  as  an  element  of  the  damages." 
Texas  &  Pac.  R.  Co.  v.  Humble,  181  U. 
S.   57,  45   L.   Ed.   747. 

In  Texas  &  Pac.  R.  Co.  v.  Volk,  151  U. 
S.  73,  38  L,.  Ed.  78,  it  was  held  that  testi- 
mony to  the  effect  that,  after  plaintiff's 
injury  his  employer  "just  kept  him  on, 
seeing  he  got  hurt,  so  he  could  make  a 
living  for  his  wife  and  family,"  was  com- 
petent evidence  as  to  how  far  the  plain- 
tiff's capacity  for  earning  a  livelihood  had 
been   impaired  by  his   injuries. 

"The  testimony  as  to  the  circum- 
stances of  the  continuance  of  the  plain- 
tiff in  the  employ  of  the  iron  works,  after 
being  injured,  was  offered  only  'to  show 
the  character  of  the  work  performed  by 
the  plaintiff,  both  before  and  after  the 
accident;'  and  was  competent  evidence 
upon  the  question  how  far  his  capacity  of 
earning  a  livelihood  had  been  impaired  by 
his  injuries.  Vicksburg.  etc.,  R.  Co.  v. 
Putnam,  118  U.  S.  545,  554,  30  L.  Ed.  257; 
Richmond,  etc..  R.  Co.  v.  Elliott,  149  U. 
S.  266,  268.  37  L.  Ed.  728."  Texas  &  Pac. 
R.  Co.  v.  Volk,  151  U.  S.  73,  38  L.  Ed.  78. 
See  the  titles  EXEMPLARY  DAM- 
AGES;  INSTRUCTIONS. 

18.     Matters    admissible   in   evidence   to 
show    impairment    of    earning    capacity. — 
Richmond,   etc.,    R.    Co.   v.    Elliott,   149   U. 
S.  266,  37  L.  Ed.  728.  _ 

Evidence  as  capacity  not  confined  to 
point  of  time  when  injury  inflicted. — -"In 
the  present  case  the  evidence  tended  to 
show  that  before  the  plaintiff  was  injured 
she  had  been  engaged  for  some  years  in 
business  on  her  own  account,  supporting 
herself  and  her  children,  which  business 
had  been  discontinued  for  a  few  months, 
was  renewed,  and  then  given  up  on  ac- 
count of  temporary  illness,  from  which 
she  had  in  substance  recovered,  when  the 
injuries  sustained  incapacitated  her  from 
further  work.  Under  these  circumstances 
we  think  the  circuit  court  did  not  err  in 
refusing  to  charge  that  plaintiff  could  not 
recover  for  diminished  capacity  to  labor 
because  there  was  'no  evidence  showing 
any  capacity  to  labor  or  earn  money  at 
and  just  before  she  was  injured.'  To  pin 
the  evidence  of  capacity  down  to  the  very 
point  of  time  when  the  injury  was  in- 
flicted upon  her  was  refining  too  much  on 
the  principle  involved.    This  loss  of  ability 


to  make  earnings  outside  the  discharge  of 
household  duties  and  irrespective  of  her 
husband  was  under  the  statutes  of  Arkan- 
sas her  loss,  and  not  her  husband's,  and 
the  mere  fact  that  at  the  moment  of  the 
injury  she  happened  to  be  out  of  business 
should  not  deprive  her  of  the  benefit  of 
the  rule  which  would  have  been  other- 
wise applicable,  according  to  Filer  v.  Rail- 
road Company  and  Brooks  v.  Scfiwerin 
(54  N.  Y.  47.)"  Texas  &  Pac.  R.  Co  v 
Humble,   181   U.   S.   57,  45    L.    Ed.    747. 

Admissibility  of  life  and  annuity  tables 
in  evidence.— In  order  to  assist  the  jury 
in  making  an  estimate  as  to  what  would 
be  a  fair  recompense  to  the  plaintiff  for 
the  loss  of  what  he  would  otherwise  have 
earned  in  his  trade  or  profession,  and  has 
been  deprived  of  the  capacity  of  earning 
by  the  act  of  the  defendant,  standard  life 
and  annuity  tables,  showing  at  any  age 
the  probable  duration  of  life,  and  the 
present  value  of  a  life  annuity,  are  com- 
petent evidence.  Vicksburg,  etc.,  R  Co 
v.  Putnam,  118  U.  S.  545,  30  L.  Ed.  257; 
Pierce  v.  Tennessee,  etc.,  R.  Co.,  173  U 
S.   1,   43   L.   Ed.   591. 

These  tables  are  not,  however,  to  be 
the  absolute  guides  of  the  judgment  and 
conscience  of  the  jury.  Vicksburg,  etc., 
R.  Co.  v.  Putnam,  118  U.  S.  545,  30  L.  Ed. 
257. 

19.    Mere    possibility  of  promotion  and 
increase   of   pay. — Richmond,    etc.,    R     Co 
P.   Elliott,,  149   U.   S.  266,   37   L.   Ed.    728. 

"We  think  there  was  error  in  the  ad- 
mission of  this  testimony.  It  did  not  ap- 
pear that  there  was  any  rule  on  the  part 
of  the  Central  Company  for  an  increase 
of  salary  after  a  certain  length  of  time, 
or  that  promotion  should  follow  when- 
ever a  vacancy  occurred  in  a  higher  grade 
of  service.  The  most  that  was  claimed 
was  that  when  a  vacancy  took  place  a 
subordinate  who  had  been  faithful  in  his 
employment,  and  had  served  a  long  while, 
had  a  chance  of  receiving  preferment.  But 
that  is  altogether  too  problematical  and 
uncertain  to  be  presented  to  a  jury  in 
connection  with  proof  of  the  wages  paid 
to  those  in  such  superior  employment. 
Promotion  was  purely  a  matter  of  specu- 
lation, depending  not  simply  upon  the  oc- 
currence of  a  vacancy,  but  upon  the  judg- 
ment or  even  whim  of  those  in  control. 
Of    course,    there     are      possibilities      and 
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5.  Physical  Pain  and  Permanent  Injury  to  Health. — In  actions  for  per- 
sonal injuries,  the  plaintiff  is  entitled  to  compensation  in  damages  for  bodily 
pain  and  suffering,20  and  for  permanent  injury  to  health  and  constitution.21 

6.  Mental  Anguish. — In  General. — It  is  well  established  that  in  actions  for 
damages  the  mental  anguish  and  suffering  of  the  plaintiff  may,  under  certain 
circumstances,  be  properly  considered  in  estimating  his  damages  resulting  from 
the  defendant's  act,22  where  such  mental  anguish  is  the  natural  and  proximate 
result  of  such  act.23 

In  actions  for  personal  injuries  it  is  proper  for  the  jury  to  consider,  as 
an  element  of  damages,  the  mental   suffering  of  the  plaintiff,24    both  past  and 


probabilities  before  every  person,  par- 
ticularly a  young  man,  and  a  jury  in  es- 
timating the  damages  sustained  will 
doubtless  always  give  weight  to  those 
general  probabilities,  as  well  as  to  those 
springing  from  any  peculiar  capacities  or 
faculties.  But  that  is  a  different  matter 
from  proving  to  the  jury  the  wages  which 
some  superior  officer  receives,  and  then 
exaggerating  in  the  minds  of  the  jury  the 
amount  of  the  damage  which  has  been 
sustained,  by  evidence  tending  to  show 
that  there  is  a  chance  of  plaintiff  being 
promoted  at  some  time  to  such  higher 
office."  Richmond,  etc.,  R.  Co.  v.  Elliott, 
149  U.  S.  266,  37  L.  Ed.  728. 

"A  case  very  much  in  point  was  before 
the  supreme  court  of  Georgia.  Richmond 
&  Danville  Railroad  v.  Allison,  86  Geor- 
gia 145.  152.  In  that  case  the  plaintiff 
(the  action  being  one  for  personal  in- 
juries) was  a  postal  clerk  in  the  railway 
mail  service  of  the  United  States,  and  on 
the  trial  the  assistant  superintendent  of 
the  railway  mail  service,  under  whom  the 
plaintiff  was  employed,  was  permitted  to 
give  testimony  as  to  the  chances  of  pro- 
motion. This  was  adjudged  error.  The 
court  thus  discussed  the  matter:  'We 
think  this  evidence  shows  that  Allison's 
promotion  was  too  uncertain,  and  the  pos- 
sibility of  an  increase  of  his  salary  from 
$1,150  to  $1,300  too  remote  to  go  to  the 
jury,  and  for  them  to  base  a  verdict 
thereon.  While  it  is  proper  in  cases  of 
this  kind  to  prove  the  age,  habits,  health, 
occupation,  expectation  of  life,  ability  to 
labor,  and  probable  increase  or  diminu- 
tion of  that  ability  with  lapse  of  time,  the 
rate  of  wages,  etc.,  and  then  leave  it  to 
the  jury  to  assess  the  damages,  we  think 
it  improper  to  allow  proof  of  a  particular 
possibility,  or  even  probability,  of  an  in- 
crease of  wages  by  appointment  to  a 
higher  public  office,  especially  where,  as 
in  this  case,  the  appointment  is  somewhat 
controlled  by  political  reasons."  Rich- 
mond, etc.,  R.  Co.  v.  Elliott,  149  U.  S.  266, 
37   L.   Ed.  728. 

20.  Physical  pain  and  suffering. — Vicks- 
burg,  etc.,  R.  Co.  -'.  Putnam,  118  U.  S. 
545,  30  L.  Ed.  257;  Pierce  v.  Tennessee, 
etc.,  R.  Co.,  L73  U.  S.  1.  43  L.  Ed.  591; 
Kennon  v.  Gilmer,  131  U.  S.  22,  33  L.  Ed. 
110;  Mclntyre  v.  Giblin,  131  U.  S.  clxxiv. 
I..  E.  572;  District  of  Columbia  v. 
Woodbury,  136  U.  S.  150,  34  L.  Ed.  472; 
Beckwith  v.  Bean,  98  U.  S.  266,  25  L.  Ed. 


124;    Wade   v.    Leroy,   20    How.    34,    15    L. 
Ed.    813. 

21.  Permanent  injury  to  health  and  con- 
stitution.— Railroad  Co.  v.  Barron,  5  Wall. 
90,  18  L.  Ed.  591. 

Future  pain  and  suffering. — In  Wash- 
ington, etc.,  R.  Co.  v.  Harmon,  147  U.  S. 
571,  37  L.  Ed.  284,  it  was  held  that  in  case 
of  permanent  injury  the  recovery  might 
properly  include  compensation  for  future 
suffering. 

Impotency,  if  caused  directly  and  proxi- 
mately by  the  defendant's  wrong,  may  be 
considered  in  estimating  compensatory 
damages  to  which  the  plaintiff  may  be  en- 
titled in  an  action  for  damages  for  per- 
sonal injuries.  Denver,  etc.,  Railway  v. 
Harris.   122  U.  S.  597,  608,  30  L.   Ed.  1146. 

No  fixed  compensation  for  such  pain  or 
permanent  injury. — -"When  the  suit  is 
brought  by  the  party  for  personal  injuries, 
there  cannot  be  any  fixed  measure  of  com- 
pensation for  the  pain  and  anguish  of 
body  and  mind,  nor  for  the  permanent  in- 
jury to  health  and  constitution,  but  the 
result  must  be  left  to  turn  mainly  upon  the 
good  sense  and  deliberate  judgment  of  the 
tribunal  assigned  by  law  to  ascertain  what 
is  a  just  compensation  for  the  injuries  in- 
flicted. Railroad  Co.  v.  Barron,  5  Wall. 
90,  105,  18  L.  Ed.  591;  Curtis  v.  Rochester 
and  Syracuse  Railroad  Company,  18  N.  Y. 
534,  543."  The  City  of  Panama,  101  U.  S. 
453,  25   L.    Ed.    1061. 

22.  Mental  anguish. — Beckwith  v.  Bean, 
98  U.  S.  266,  25  L.  Ed.  124. 

23.  Where  proximate  result  of  act. — See 
ante,  "As  Dependent  upon  Whether  Nat- 
ural and  Proximate  Result  of  Such  Act," 
II,   D. 

24.  In  actions  for  personal  injuries. — 
Kennon  v.  Gilmer,  131  U.  S.  22,  33  L.  Ed. 
110;  Mclntyre  v.  Giblin,  131  U.  S.  clxxiv, 
25  L.  Ed.  572;  District  of  Columbia  v. 
Woodbury,  136  U.  S.  450,  34  L.  Ed.  472; 
Washington,  etc.,  R.  Co.  v.  Harmon,  147 
U.  S.  571,  37  L.  Ed.  284;  McDermott  v. 
Severe,  202  U.  S.  600,  50  L.  Ed.  1162.  See, 
also,  Wade  v.  Leroy,  20  How.  34,  15  L. 
Ed.  813;  The  City  of  Panama,  101  U.  S. 
453,  25  L.  Ed.  1061;  Lake  Shore,  etc.,  R. 
Co.  v.  Prentice,  147  U.  S.  101,  37  L  Ed.  97; 
Railroad  Co.  v.  Barron,  5  Wall.  90,  18  L. 
Ed.  591. 

"This  was  a  suit  to  recover  damages 
for  the  careless  and  negligent  shooting 
and  wounding  of  Giblin.  the  plaintiff  be- 
low, by  Mclntyre,  the  defendant.     On  the 
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future.2"'  in  connection  with  the  physical  suffering  resulting  from  such  injuries.26 
In  Actions  for  Death  by  Wrongful  Act. — See  the  title  Death  ey  Wrong- 
ful Act. 

7.    Loss  of  Reputation,  Indignity  and  Disgrace. — In  actions  for  tort,  the 
jury,   in  assessing  the  damages,  may,  under  proper  circumstances,  consider  the 


trial  the  court  charged  the  jury  that  in 
computing  the  damages  they  might  take 
into  consideration  'a  fair  compensation  for 
the  physical  and  mental  suffering  caused 
by  the  injury,'  and  the  only  question  sub- 
mitted to  us  now  is  whether  this  charge 
was  erroneous  because  the  words  'and 
mental'  were  included.  We  think,  with 
the  court  below,  that  the  effect  of  this  in- 
struction was  no  more  than  to  allow  the 
jury  to  give  compensation  for  the  personal 
suffering  of  the  plaintiff  caused  by  the  in- 
jury, and  that  in  this  there  was  no  error." 
Mclntyre  v.  Giblin,  131  U.  S.  clxxiv,  25  L. 
Ed.  572. 

25.  Future  mental  anguish. — McDer- 
mott  v.  Severe,  202  U.  S.  600,  50  L.  Ed. 
1162:  Washington,  etc.,  R.  Co.  v.  Harmon, 
147  U.  S.  571,  37  L.  Ed.  284. 

"An  objection  is  taken  to  the  charge  as 
to  mental  suffering,  past  and  future.  It  is 
objected  that  this  instruction  permits  a 
recovery  for  future  humiliation  and  em- 
barrassment of  mind  and  feelings  because 
of  the  loss  of  the  leg.  But  we  find  no  ob- 
jection to  the  charge  as  given  in  this  re- 
spect. The  court  said:  'The  jury  are  to 
consider  mental  suffering,  past  and  future, 
found  to  be  the  necessary  consequence  of 
the  loss  of  his  leg.'  Where  such  mental 
suffering  is  a  direct  and  necessary  conse- 
quence of  the  physical  injur}-,  we  think  the 
jury  may  consider  it.  It  is  not  unlikely 
that  the  court  might  have  given  more  am- 
ple instruction  in  this  respect,  had  it  been 
requested  so  to  do.  But  what  was  said 
limited  the  compensation  to  the  direct 
consequences  of  the  physical  injury.  An 
instruction  of  this  character  was  sustained 
in  Washington,  etc.,  R.  Co.  v.  Harmon,  147 
U.  S.  571,  584,  37  L.  Ed.  284.  That  there 
might  be  more  or  less  continuous  mental 
suffering  directly  resulting  from  a  maim- 
ing of  the  plaintiff's  person  in  an  injury  of 
this  character  was  probable,  and  where  the 
jury  was  limited  to  that  which  necessarily 
resulted  from  the  injury  we  think  there 
can  be  no  valid  objection  or  just  ground 
of  complaint.  Of  a  charge  of  this  charac- 
ter, in  Kennon  v.  Gilmer.  131  U.  S.  22,  26,  33 
L.  Ed.  110.  Mr.  Justice  Gray,  speaking  for 
this  court,  said:  'But  the  instruction  given 
only  authorized  them,  in  assessing  dam- 
ages for  the  injury  caused  by  the  defend- 
ants to  the  plaintiff,  to  take  into  considera- 
tion "his  bodily  and  mental  pain  and  suf- 
fering, both  taken  together"  ("but  not  his 
mental  pain  alone"),  and  such  as  "inevi- 
tably and  necessarily  resulted  from  the 
original  injury."  The  action  is  for  an  in- 
jury to  the  person  of  an  intelligent  being; 
and  when  the  injury,  whether  caused  by 
willfulness  or  by  negligence,  produces 
mental  as  well  as  bodiiy  anguish  and  suf- 
fering,   independently    of    any    extraneous 


consideration  or  cause,  it  is  impossible  to 
exclude  the  mental  suffering  in  estimating 
the  extent  of  the  personal  injury  for  which 
compensation  is  to  be  awarded.  The  in- 
struction was  in  accord  with  the  opinion 
of  this  court  in  similar  cases.*  We  find  no 
error  in  the  charge  in  this  respect."  Mc- 
Dermott  v.  Severe,  202  U.  S.  600,  50  L. 
Ed.    1162. 

26.  To  be  considered  in  connection  with 
physical  suffering. — McDermott  v.  Severe, 
202  U.  S.  600.  50  L.  Ed.  1162;  Kennon  v. 
Gilmer,  131  U.  S.  22,  33  L.  Ed.  110. 

"When  the  injury,  whether  caused  by 
willfulness  or  negligence,  produces  mental 
as  well  as  bodily  anguish  and  suffering,  it 
is  impossible  to  exclude  the  mental  suf- 
fering in  estimating  the  extent  of  the  per- 
sonal injury  for  which  compensation  is  to 
be  awarded."  Kennon  v.  Gilmer,  131  U. 
S.  22,  33  L.  Ed.  110,  quoted  in  District  of 
Columbia  v.  Woodbury,  136  U.  S.  450,  34 
L.    Ed.   472. 

"The  defendants  object  to  this  instruc- 
tion, that  the  jury  were  permitted  to  as- 
sess damages  for  mental  suffering.  But 
the  instruction  given  only  authorized 
them,  in  assessing  damages  for  the  injury 
caused  by  the  defendants  to  the  plaintiff, 
to  take  into  consideration  'his  bodily  and 
mental  pain  and  suffering,  both  taken  to- 
gether,'('but  not  his  mental  pain  alone,') 
and  such  as  'inevitably  and  necessarily  re- 
sulted from  the  original  injury.'  The  ac- 
tion is  for  an  injury  to  the  person  of  an 
intelligent  being:  and  when  the  injury, 
whether  caused  by  wilfulness  or  by  negli- 
gence, produces  mental  as  well  as  bodily 
anguish  and  suffering,  independently  of 
any  extraneous  consideration  or  cause,  it 
is  impossible  to  exclude  the  mental  suf- 
fering in  estimating  the  extent  of  the  per- 
sonal injury  for  which  compensation  is  to 
be  awarded.  The  instruction  was  in  ac- 
cord with  the  opinions  of  this  court  in 
similar  cases.  In  Railroad  Co.  V.  Barron, 
decided  at  December  term,  1866,  Mr.  Jus- 
tice Nelson,  delivering  judgment,  in  giving 
the  reasons  why  the  damages  in  an  action 
brought  against  a  railroad  corporation  by 
a  person  injured  by  its  negligence  must 
depend  very  much  on  the  good  sense  and 
sound  judgment  of  the  jury  upon  all  the 
facts  and  circumstances  of  the  particular 
case,  said:  'There  can  be  no  fixed  meas- 
ure of  compensation  for  the  pain  and  an- 
guish of  body  and  mind,  nor  for  the  loss 
of  time  and  care  in  business,  or  the  per- 
manent injury  to  health  and  body.'  5 
Wall.  90,  105.  18  L.  Ed.  591.  The  case  of 
McTntyre  v.  Giblin,  decided  at  October 
term,  1879,  is  directly  in  point.  That  was 
an  action  to  recover  damages  for  the  care- 
less and  negligent  shooting  and  wounding 
of  Giblin   by   Mclntyre,  and  the  jury  were 
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plaintiff's  loss  of  reputation,  the  degree  of  indignity  involved  in  the  wrong  done, 
and  the  consequent  public  disgrace  attending  the  injury.27 

8.  Inconvenience  and  Discomfort  Arising  from  Nuisance. — In  an  action 
for  damages  for  maintaining  a  nuisance,  mere  depreciation  of  the  plaintiff's 
property  is  not  the  only  element  for  consideration,  but  the  plaintiff  may  also  re- 
cover for  the  inconvenience  and  discomfort  in  the  use  of  such  property  caused 
by  such  nuisance.28 

9.  Extenses  of  Suit. — Costs. — As  to  the  allowance  of  taxed  costs,  see  the 
title  Costs,  vol.  4,  p.  802. 

Counsel  Fees. — It  may  be  stated  as  a  general  rule  that  the  jury,  if  they  find 
for  the  plaintiff,  cannot,  in  estimating  his  damages,  consider  the  fees  of  coun- 
sel in  prosecuting  the  suit.29    Even  where  exemplary  damages  are  proper,  the 


instructed  that  in  computing  damages  they 
might  take  into  consideration  'a  fair  com- 
pensation for  the  physical  and  mental  suf- 
fering caused  by  the  injury.'  It  was 
agreed  in  behalf  of  Mclntyre  that  the  ac- 
tion being  for  a  negligent  injury,  and  not 
for  a  wilful  and  malicious  one,  the  instruc- 
tion was  erroneous,  because  the  words 
'and  mental'  were  included.  But  the  su- 
preme court  of  the  territory  of  Utah  held 
otherwise.  2  Utah,  384.  And  this  court 
affirmed  its  judgment,  Chief  Justice  Waite 
saying:  'We  think,  with  the  court  below, 
that  the  effect  of  this  instruction  was  no 
more  than  to  allow  the  jury  to  give  com- 
pensation for  the  personal  suffering  of  the 
plaintiff  caused  by  the  injury,  and  that  in 
this  there  was  no  error.'  Post,  Appendix, 
clxiv;  S.  C.  25  L.  C.  P.  Co.  ed.  572."  Ken- 
non  V.  Gilmer,  131  U.  S.  22.  33  L.  Ed.  110. 

27.  Loss  of  reputation,  indignity,  etc. — 
Beckwith  v.  Bean,  98  U.  S.  266,  25  L.  Ed. 
124;  Washington  Gas  Light  Co.  v.  Lans- 
den.  172  U.  S.  534,  43  L  Ed.  543;  Conard 
v.  Pacific  Ins.  Co.,  6  Pet.  262,  8  L.  Ed.  392. 

For  applications  of  this  rule,  in  particu- 
lar actions,  see  the  appropriate  titles,  as, 
for  instance.  FALSE  IMPRISONMENT; 
LIBEL  AND   SLANDER;   etc. 

28.  Inconvenience  and  annoyance  aris- 
ing from  nuisance. — Baltimore,  etc.,  R.  Co. 
V.  Fifth  Baptist  Church,  108  U.  S.  317,  27 
L  Ed.  739.    See,  generally,  the  title  NUI- 

SANCE. 

29.  Counsel  fees  of  plaintiff  not  a  proper 
element  of  damages. — Stewart  v.  Sonne- 
born,  98  U.  S.  187.  25  L.  Ed.  116;  Arcambel 
t.  Wiseman,  3  Dall.  306,  1  L.  Ed.  613;  Day 
v.  Woodworth.  13  How.  363,  14  L.  Ed.  182; 
Flanders  v.  Tweed.  15  Wall.  450,  21  L  Ed. 
203;  Oelrichs  v.  Spain,  15  Wall.  211,  21  L. 
Ed.  43;  Philp  v.  Nock.  17  Wall.  460,  21  L 
Ed.  679.  And  see  The  Perseverance.  3 
1  );ill.   336,    1    L.    Ed.    625. 

As  to  allowance  of  counsel  fees  as  costs, 
the  title  COSTS,  vol.  4,  p.  802. 

"If  the  jury  may.  'if  they  see  fit,'  allow 
counsel  fees  and  expenses  as  a  part  of  the 
actual  damages  incurred  by  the  plaintiff, 
and  then  the  court  add  legal  costs  de  in- 
cremento,  the  defendant-  may  be  truly 
said  to  be  in  misericordia,  being  at  the 
merry  both  of  court  and  jury.  Neither 
the  common  law,  nor  the  statute  law  of 
any  state,  so  far  as  we  are  informed,  has 
invested  the  jury  with  this  power  or  privi- 


lege. It  has  been  sometimes  exercised  by 
the  permission  of  courts,  but  its  results 
have  not  been  such  as  to  recommend  it 
for  general  adoption  either  by  courts  or 
legislatures."  Day  v.  Woodworth,  13 
How.  363,  14  L  Ed.  182. 

"We  think  that  both  the  master  and  the 
court  erred  in  allowing  counsel  fees  as  a 
part  of  the  damages  covered  by  the  bonds. 
In  Arcambel  v.  Wiseman,  decided  by  this 
court  in  1796,  it  appeared  'by  an  estimate 
of  the  damages  upon  which  the  decree  was 
founded,  and  which  was  annexed  to  the 
record,  that  a  charge  for  $1,600  for  counsel 
fees  in  the  courts  below  had  been  allowed.' 
This  court  held  that  it  'ought  not  to  have 
been  allowed.'  The  report  is  very  brief. 
The  nature  of  the  case  does  not  appear.  It 
is  the  settled  rule  that  counsel  fees  can- 
not be  included  in  the  damages  to  be  re- 
covered for  the  infringement  of  a  patent. 
They  cannot  be  allowed  to  the  gaining 
side  in  admiralty  as  incident  to  the  judg- 
ment beyond  the  costs  and  fees  allowed 
by  the  statute.  In  actions  of  trespass 
where  there  are  no  circumstances  of  ag- 
gravation, only  compensatory  damages 
can  be  recovered,  and  they  do  not  include 
the  fees  of  counsel.  The  plaintiff  is  no 
more  entitled  to  them,  if  he  succeed,  than 
is  the  defendant  if  the  plaintiff  be  defeated. 
Why  should  a  distinction  be  made  between 
them?  In  certain  actions  ex  delicto  vin- 
dictive damages  may  be  given  by  the  jury. 
In  regard  to  that  class  of  cases  this  court 
has  said:  'It  is  true  that  damages  assessed 
by  way  of  example  may  indirectly  com- 
pensate the  plaintiff  for  money  expended 
in  counsel  fees,  but  the  amount  of  these 
fees  cannot  be  taken  as  the  measure  of 
punishment  or  a  necessary  element  in  its 
infliction.'  The  point  here  in  cpiestion 
has  never  been  expressly  decided  by  this 
court,  but  it  is  clearly  within  the  reasoning 
of  the  case  last  referred  to,  and  we  think 
is  substantially  determined  by  that  adju- 
cation.  In  debt,  covenant  and  assumpsit 
damages  are  recovered,  but  counsel  fees 
are  never  included.  So  in  equity  cases, 
where  there  is  no  injunction  bond,  only 
the  taxable  costs  are  allowed  to  the  com- 
plainants. The  same  rule  is  applied  to 
the  defendant,  however  unjust  the  litiga- 
tion on  the  other  side,  and  however  large 
the  expensa  litis  to  which  he  may  have 
been    subjected.      The    parties    in    this    re- 
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amount  of  counsel  fees,  as  such,  ought  not,  it  would  seem,  to  be  taken  as  the 
measure  of  punishment,  or  a  necessary  element  in  its  infliction.30 

10.    Interest. — See  the  title  Interest,  and  cross  references  there  found. 

IV.    Mitigation  of  Damages. 

A.  General  Rule  as  to  Matters  Admissible  in  Evidence  by  Way  of  Mit- 
igation.— With  regard  to  what  matters  may  be  given  in  evidence  for  the  pur- 
pose of  mitigating  damages,  it  would  seem  that  facts  or  circumstances  may  be  proved 
for  that  purpose,  which,  while  not  an  answer  to  the  action  itself,  nor  constituting 
a  cause  of  action  in  favor  of  the  defendant,  yet  are  proximately  connected  with 
the  defendant's  act,  and  tend  to  show  that  the  plaintiff  is  not  injured  to  the  ex- 
tent claimed  by  him,  by  the  defendant's  tort  or  breach  of  contract.31 


spect  are  upon  a  footing  of  equality. 
There  is  no  fixed  standard  by  which  the 
honorarium  can  be  measured.  Some  coun- 
sel demand  much  more  than  others.  Some 
clients  are  willing  to  pay  more  than  others. 
More  counsel  may  be  employed  than  are 
necessary.  When  both  client  and  counsel 
know  that  the  fees  are  to  be  paid  by  the 
other  party  there  is  danger  of  abuse.  A 
reference  to  a  master,  or  an  issue  to  a 
jury,  might  be  necessary  to  ascertain  the 
proper  amount,  and  this  grafted  litigation 
might  possibly  be  more  animated  and  pro- 
tracted than  that  in  the  original  cause.  It 
would  be  an  office  of  some  delicacy  on  the 
part  of  the  court  to  scale  down  the 
charges,  as  might  sometimes  be  necessary. 
We  think  the  principle  of  disallowance 
rests  on  a  solid  foundation,  and  that  the 
opposite  rule  is  lorbidden  by  the  analo- 
gies of  the  law  and  sound  public  policy." 
Oelrichs  v.  Spain,  15  Wall.  211,  21  L- 
Ed.  43. 

The  plaintiff's  fees  to  counsel  on  a  suit 
for  damages  against  a  treasury  agent  for 
illegally  seizing  and  retaining  his  property, 
disallowed;  though  the  seizure  was  ad- 
judged to  have  been  illegal,  and  damages 
were  given  accordingly.  Flanders  v. 
Tweed.  15  Wall.  450,  21   L.   Ed.   203. 

Attorneys'  fees  cannot  be  allowed  as  an 
element  of  damage  upon  the  injunction 
bond  contrary  to  the  controlling  rule  on 
this  subject  enunciated  by  this  court,  by 
which  the  courts  of  the  United  States  are 
governed  in  requiring  the  execution  of 
such  instruments.  Tullock  v.  Mulvane, 
184  U.  S.  497.  46  L.  Ed.  657;  Missouri,  etc.. 
R.  Co.  v.  Elliott,  184  U.  S.  530,  46  L.  Ed. 
673.     See  the  title  INJUNCTIONS. 

In  actions  for  infringement  of  patent 
right. — Counsel  fees  are  not  a  proper  ele- 
ment for  the  consideration  of  the  jury  in 
the  estimation  of  damages  in  actions  for 
the  infringement  of  a  patent  right.  That 
point  has  been  directly  ruled  by  the  su- 
preme court,  and  is  no  longer  an  open 
question.  Teese  v.  Huntingdon.  23  How. 
2,  16  L.  Ed.  479.     See  the  title  PATENTS. 

As  to  allowance  of  counsel  fees  as  dam- 
ages or  costs  in  prize  cases,  see  the  title 
PRIZE. 

30.  Application  of  rule  in  case  of  exem- 
plary damages. — Day  v.  Wood  worth.  13 
How.  363,  14  L.  Ed.  18?.  See  the  title 
EXEMPLARY  DAMAGES. 


31.  Matters  admissible  in  evidence  by 
way  of  mitigation.— Black  Law  Diet.,  tit., 
"Mitigation  of  Damages;"  2  Bouv.  Law 
Diet.,  tit.,  "Mitigation  of  Damages."  Win- 
der v.  Caldwell,  14  How.  434,  14  L.  Ed. 
487;  Lyon  v.  Pollard.  20  Wall.  403,  22  L. 
Ed.  361;  Marsh  v.  McPherson,  105  U.  S. 
709,   26   L.    Ed.   1139. 

"Although  it  is  true,  as  a  general  rule, 
that  unliquidated  damages  cannot  be  the 
subject  of  set-off,  yet  it  is  well  settled 
that  a  total  or  partial  failure  of  consider- 
ation, acts  of  nonfeasance  or  misfeasance, 
immediately  connected  with  the  cause  of 
action,  or  any  equitable  defense  arising 
out  of  the  same  transaction,  may  be  given 
in  evidence  in  mitigation  of  damages,  or 
recouped;  not  strictly  by  the  way  of  de- 
falcation or  set-off,  but  for  the  purpose  of 
defeating  the  plaintiff's  action  in  whole 
or  in  part,  and  to  avoid  circuity  of  action. 
Without  noticing  the  numerous  cases  on 
this  subject,  it  is  sufficient  to  say  that  the 
cases  of  Withers  v.  Greene  (9  How.  213, 
214,  13  L.  Ed.  109),  and  Van  Buren  v. 
Digges  (11  How.  461,  13  L.  Ed.  771),  de- 
cided in  this  court,  are  conclusive  of  the 
question."  Winder  v.  Caldwell,  14  How. 
434,   14  L.   Ed.  487. 

Partial  failure  of  consideration  may  be 
proved  in  mitigation  of  damages  in  an 
action  of  debt  on  a  single  bill  under  seal 
for  the  payment  of  monev.  Withers  v. 
Green,  9  How.  213,  13'  L  Ed.  109, 
reaffirmed  in  Van  Buren  v.  Digges,  11 
How.  461,  13  L.  Ed.  71;  Winder  v. 
Caldwell.  14  How.  434,  14  L.  Ed.  487.  See 
the  titles  BILLS.  NOTES  .WD 
CHECKS,  vol.  3.  p.  281;  BONDS,  vol.  3, 
p.   425;   CONTRACTS,  vol.   4,  p.  552. 

Thus,  where  the  obligor  of  a  single  bill 
was  sued  by  an  assignee,  and  pleaded  that 
the  bill  was  given  for  the  purchase  of 
horses  which  were  not  as  sound  nor  of 
high  a  pedigree  as  had  been  represented 
by  the  seller,  such  a  plea  was  admissible. 
It  is  not  a  sufficient  objection  to  the  plea, 
that  it  omits  a  disclaimer  of  the  contract. 
and  a  proffer  to  return  the  property.  If 
the  defendant  looked  only  to  a  mitigation 
of  damages,  he  was  not  bound  to  do 
either,  and  therefore  was  not  bound  to 
make  such  an  averment  in  liis  plea.  Nor 
is  it  a  sufficient  objection  to  the  plea,  that 
it  avers  that  the  obligation  was  obtained 
from    him    by    fraudulent    representations. 
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B.  Matters  Not  in  Existence  or  Not  Known  at  Commencement  of  Ac- 
tion.— It  would  seem  to  be  a  well-settled  rule  of  law  that  any  circumstance, 
otherwise  competent  in  evidence  to  reduce  the  damages  may  be  proven  on  the 
trial  for  that  purpose  although  it  may  not  have  come  into  existence  until  after 
the  commencement  of  the  action,32  or  was  not  then  known  to  the  defendant.33 


or  that  it  concludes  with  a  general  prayer 
for  judgment.  Pleas  in  bar  are  not  to  re- 
ceive a  narrow  and  merely  technical  con- 
struction, but  are  to  be  construed 
according  to  their  entire  subject  matter. 
In  this  respect  there  is  a  difference  be- 
tween pleas  in  bar  and  pleas  in  abatement. 
Withers  v.  Greene,  9  How.  213,  13  L.  Ed. 
109. 

Unfitness  of  plaintiff  to  perform  duty. — 
Where  a  person  agreed  to  serve  in  super- 
intending a  large  hotel  for  another,  at  a 
compensation  specified,  either  party  being 
at  liberty  to  terminate  the  contract  on 
thirty  days'  notice  to  the  other,  and  the 
person  agreeing  to  superintend  was 
ejected  by  the  other  on  less  than  thirty 
days'  notice,  held,  in  a  suit  for  damages 
by  the  party  thus  ejected — the  general  is- 
sue being  pleaded  and  notice  of  special 
matter  given — that  the  defendant  might 
prove  that  the  party  ejected  was  unfit  to 
perform  his  duty  by  reason  of  the  use  of 
opiates,  and  by  reason  of  unsound  mental 
condition.  Lyon  v.  Pollard,  20  Wall.  403, 
22   L.    Ed.   361. 

Evidence  as  to  time  plaintiff  had  to  re- 
main under  contract  and  notice  of  termi- 
nation.— Though  where,  under  a  contract 
of  hiring  services,  a  party  is  bound  to  give 
a  certain  number  of  days'  notice  to  termi- 
nate it,  it  is  not  terminated  until  the  full 
term  of  days  has  elapsed,  yet  where  an 
action  has  been  brought  for  damages  for 
a  dismissal  without  the  proper  notice,  a 
notice  of  termination  may  be  given, 
though  the  full  number  of  days  has  not 
expired  when  an  actual  dismissal  took 
place;  this  to  show  that  the  plaintiff  had 
a  right  now  to  serve  but  a  portion  of  the 
thirty  days.  Lyon  v.  Pollard,  20  Wall.  403, 
22  L.  Ed.  361.  See,  generally,  the  title 
MASTER  AND  SERVANT. 

Where  a  special  agreement  has  been  ex- 
ecuted or  otherwise  closed,  although  a 
general  assumpsit  may  be  maintained,  yet 
such  special  agreement  may  be  given  in 
evidence  by  the  defendant  for  lessening 
the  quantum  of  damages  to  which  the 
plaintiff  is  entitled.  Perkins  v.  Hart,  11 
Wheat.   237,  6  L.   Ed.  463. 

As  to  evidence  admissible  in  mitigation 
of  exemplary  damages,  see  the  title  EX- 
EMPLARY DAMAGES. 

32.  Matters  arising  after  commencement 
of  action. — Marsh  v.  McPherson,  105  U. 
S.   709,   26   L.   Ed.    1  139 

In  Marsh  v.  McPherson,  105  U.  S.  709, 
26  L.  Ed.  1139,  the  vendor  contracted  to  de- 
liver certain  machines  at  a  stated  time. 
On  an  action  for  damages  for  breach  of 
such  contract,  evidence  was  admitted  on 
the  part  of  defendant  showing  that  de- 
fendant   had    made    repairs    on    some    ma- 


chines, and  supplied  deficiencies  and  miss- 
ing machines  since  the  commencement  of 
the  action,  and  the  value  thereof.  The 
lower  court  instructed  the  jury  that  they 
were  not  permitted  to  take  into  account 
or  make  any  allowance  or  reduction  from 
the  damages  of  the  plaintiff  for  such  re- 
pairs upon  the  machines,  supplies  fur- 
nished for  them,  etc.  The  supreme  court, 
in  holding  such  erroneous,  said:  "It  was 
certainly  competent  for  the  defense  to 
show  that,  after  the  date  of  the  second 
contract,  the  machines  were  put  in  the 
good  condition  required  by  it,  and  were 
then  delivered  to  and  accepted  by  the 
plaintiff;  for  if  he  accepted  the  machines 
after  the  time  when  they  should  have  been 
delivered,  or  if,  after  receiving  them,  he 
permitted  repairs  to  be  made  or  sup- 
plies to  be  furnished,  and  accepted  the 
benefit  of  them,  he  certainly  cannot  claim 
that  he  has  been  damaged  by  a  breach  of 
the  contract  to  the  same  extent  as  if 
nothing  had  been  done  to  make  good  his 
loss."  Marsh  v.  McPherson,  105  U.  S. 
709,   26   L.    Ed.   1139. 

^  In  Burdell  v.  Denig,  92  U.  S.  716,  23  L. 
Ed.  764,  which  was  an  action  for  infringe- 
ment of  patent,  a  receipt  for  the  use  of 
four  of  plaintiff's  machines,  executed  after 
the  institution  of  suit,  being  a  valid  ac- 
quittance of  any  claim  for  such  use,  was 
held  properly  admitted  in  evidence  under 
the  general  issue,  to  reduce  the  amount  of 
damages.     See   the   title   PATENTS. 

33.  Facts  not  known  to  defendant  at 
commencement  of  suit. — A.,  who  was  an 
officer  of  the  army,  and  acting  as  a  pro- 
vost-marshal in  Vermont,  arrested  B., 
during  the  rebellion,  on  the  charge  of  aid- 
ing and  abetting  deserters  from  the  army. 
At  the  time  of  making  the  arrest,  A.  had 
no  warrant,  but  was  acting  under  orders 
of  his  commanding  officer,  based  upon  a 
report  made  to  him  by  A.  B.  having 
brought  an  action  for  false  imprisonment 
against,  A.,  the  latter,  for  the  purpose  of 
satisfying  the  jury  of  the  misconduct  of 
B.,  and  in  support  of  his  own  testimony 
as  to  the  state  of  facts  which  he  at  the 
tinie  of  making  the  arrest  believed  in  good 
fanth  to  exist,  offered  to  show,  by  evidence 
which  was  not  known  to  him  at  the  time 
of  B.'s  release  from  imprisonment,  that 
the  latter  had,  during  the  rebellion,  been 
engaged  in  procuring  men  to  enlist  in  the 
army,  and  to  desert  after  they  had  ob- 
tained their  bounty;  but  the  court,  on  the 
ground  that  the  offered  evidence  did  not 
become  known  to  A.  until  after  the  com- 
mencement of  the  suit,  excluded  it.  Held, 
that  the  evidence  was  admissible  in  miti- 
gation of  damages.  Beckvvith  v.  Bean,  98 
U.  S.  266,  25  L.  Ed.  124. 
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C.  Surrender  or  Tender  of  Property  Sued  for  as  Mitigating  Damages. 
— In  Actions  for  Tort. — While  there  would  seem  to  be  no  doubt  that  the  de- 
fendant in  actions  of  trover  and  trespass  de  bonis  asportatis,  in  cases  where  the 
taking  was  not  unlawful  and  the  property  is  not  essentially  injured,  will  be  al- 
lowed to  surrender  the  property  in  specie  in  mitigation  of  damages,34  yet  it 
seems  to  be  equally  well  settled  by  authority,  that  where  one  has  wrongfully 
taken  the  property  of  another,  damages  are  not  mitigated  by  showing  merely  that 
the  wrongdoer  returned  the  property  without  the  consent  of  the  owner  or  ap- 
plied it  upon  the  owner's  debts.  It  must  appear  still  further  that  the  owner  con- 
sented to  such  action,  or  that  the  proceeds  were  so  applied  under  legal  process 
without  the  connivance  of  the  wrongdoer.35 

In  actions  of  assumpsit  for  breach  of  contract,  the  court  cannot,  unless 
so  authorized  by  statute,  compel  the  plaintiff  to  accept  in  mitigation  of  damages, 
when  tendered  to  him  by  the  defendant  in  open  court,  the  property  for  the  non- 
delivery of  which  the  action  was  brought.36 

D.  Circumstances  of  Hardship,  Fraud  or  Deceit. — Though  in  actions  on 
contracts  the  very  sum  specified  and  agreed  on  is  usually  given,  yet  if  there  are 
circumstances  of  hardship,  fraud  or  deceit,  though  not  sufficient  to  invalidate  the 
contract  the  jury  may  consider  them  and  proportion  and  mitigate  the  damages 
accordingly.37 

E.  Compensation  Received  from  Other  Sources. — The  fact  that  the  in- 
jured party  has  received  a  certain  amount  from  some  other  source,  as,  for  in- 
stance, upon  insurance  policies  upon  the  property  destroyed  or  injured,  should 
not  be  admitted  in  evidence  to  influence  the  measure  of  compensation  to  be  made 
by  the  defendant.38 


34.  In  actions  of  trover  and  trespass  de 
bonis  asportatis. — Colby  v.  Reed,  99  U.  S. 
560.  25  L.  Ed.  484.  See  the  titles  TRES- 
PASS and  cross  references  there  found; 
TROVER  AND  CONVERSION. 

"Courts,  beyond  doubt,  may  in  a  proper 
case,  where  the  action  is  trover  or  tres- 
pass de  bonis,  order  the  plaintiff  to  ac- 
cept the  property  in  mitigation  of  dam- 
,  ages  against  his  wishes;  and  the  rule  is 
that  the  return  of  the  property  in  such  a 
case  will  reduce  the  damages  to  those  ac- 
tually sustained  for  the  wrongful  taking, 
together  with  intervening  damages,  and 
cos's.  Yale  v.  Saunders  et  al.,  16  Vt.  243. 
Orders  of  the  kind  are  frequently  given 
in  actions  of  trover  and  trespass  de  bonis 
asportatis."  Colby  v.  Reed,  99  U.  S.  560, 
25  L.  Ed.  484. 

35.  Where  property  wrongfully  taken. — 
"A  stranger  cannot  take  the  property  of 
his  neighbor,  have  it  sold  under  process, 
and  apply  the  proceeds  in  discharging  the 
debts  of  his  neighbor,  and  then  claim  the 
right  to  have  such  payments  received  as 
a  set-off  or  in  mitigation  of  the  damages 
done  by  the  trespass."  McAfee  v.  Crof- 
ford,  13  How.  447,  14  L.  Ed.  217,  dis- 
tinguished in  Kissam  v.  Anderson,  145  U. 
S.  435,  36  L.   Ed.   765. 

36.  In  assumpsit  for  breach  of  contract 
to  deliver  property. — Colby  v.  Reed,  99  U. 
S.  560,  25  L.  Ed.  484.  See  the  titles  AS- 
SUMPSIT, vol.   2,  p.   657;   TENDER. 

37.  Circumstances  of  hardship,  fraud  or 
deceit. — Hume  v.  United  States,  132  U.  S. 
406,  33  L-   Ed.  393. 

"In   Thornborough.  v.     Whiteacrc,     the 
plaintiff    declared    that    the    defendant,    in 
5  US  Enc— 13 


consideration  of  2s.  6d.  paid  down,  and  £ 
4  17s.  6d.  to  be  paid  on  the  performance 
of  the  agreement,  promised  to  give  the 
plaintiff  two  grains  of  rye  corn  on  a  cer- 
tain Monday,  and  to  double  it  succes- 
sively on  every  Monday  for  a  year;  and 
the  defendant  demurred  to  the  declara- 
tion. Upon  calculation,  it  was  found  that, 
supposing  the  contract  to  have  been  per- 
formed, the  whole  quantity  of  rye  to  be 
delivered  would  be  524,288,000  quarters. 
The  court  recognized  the  case  of  James 
v.  Morgan  as  good  law,  and  said  that 
though  the  contract  was  a  foolish  one,  the 
defendant  ought  to  pay  something  for  his 
folly.  'The  counsel  for  the  defendant, 
perceiving  the  opinion  of  the  court  to  be 
against  his  client,  offered  the  plaintiff  his 
half  crown  and  his  cost,  which  was  ac- 
cepted of,  and  so  no  judgment  was  given 
in  the  case.'  In  Leland  v.  Stone,  10  Mass. 
459,  James  v.  Morgan  and  Thornborough 
v.  Whiteacre  are  referred  to  with  appro- 
bation, and  the  principle  of  mitigating  the 
damages  applied,  as  also  in  Cutler  v. 
How,  8  Mass.  257;  Cutler  v.  Johnson,  3 
Mass.  266;  and  Baxter  v.  Wales,  12  Mass. 
365.  And  see  Greer  v.  Tweed,  13  Abb. 
Pr.  N.  S.  427,  and  Russell  v.  Roberts,  3  E. 
D.  Smith,  318."  Hume  v.  United  States, 
132  U.  S.  406,  33  L.  Ed.  393.  See  the  title 
ASSUMPSIT,  vol.  2,  p.  636. 

38.  Money  received  from  other  source. 
— The  acceptance  by  a  car  company  of  a 
given  amount  from  insurance  companies 
in  full  discharge  of  their  liability  for  in- 
surance on  cars  belonging  to  the  car  com- 
pany destroyed  while  on  the  premises  of 
a  railroad  company  did  not  affect  the  right 
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F.  Failure  of  Plaintiff  to  Exercise  Proper  Care  to  Avoid  or  Lessen 

LoSSi — It  being  well  settled  that  the  defendant  is  liable  in  damages  only  for  such 
loss  resulting  from  his  action  as  the  plaintiff  could  not  have  avoided  with  rea- 
sonable exertion  and  expense,  it  would  seem  clearly  to  follow  that  the  defendant 
mav  properly  introduce  evidence  of  facts  showing  failure  on  the  part  of  the 
plaintiff  to  use  proper  precautions  to  avoid  or  lessen  such  loss.39 

G.  Motive  or  Intent  of  Defendant. — Where  compensatory  damages 
are  sought  to  be  recovered,  it  would  seem  that  the  motive  of  the  defendant,  or 
his  good  faith,  are  not  to  be  considered  by  way  of  mitigating  the  damages.40  It 
has  been  held,  however,  that  in  cases  of  assessment  of  damages  for  the  making 
of  patented  machines  with  the  intent  not  to  injure,  while  it  does  not  exonerate 
from  all  damages  for  the  actual  injury  or  encroachment,  may  mitigate  them.41 

As  to  the  rule  in  cases  where  exemplary  damages  are  claimed,  see  the 
title  Exemplary  Damages. 

V.    Proceedings  to  Recover  Damages. 

A.  Jurisdiction. — See,  generally,  the  title  Jurisdiction.  As  to  jurisdiction  in 
particular  instances,  see  the  appropriate  titles. 

As  to  jurisdiction  of  equity  to  award  damages,  see  the  title  Equity. 

As  Dependent  on  Amount  Claimed. — It  has  been  held  that  the  damages 
claimed  by  the  plaintiff  gives  jurisdiction  to  the  court,  whether  it  be  an  original 
suit  in  the  circuit  court  of  the  United  States,  or  brought  to  the  supreme  court 
by  petition  from  a  state  court.42 

B.  Pleading. — See,  generally,  the  title  Pleading. 

1.  Necessity,  Manner  and  Sufficiency  of  Pleading  Damages. — Show- 
ing as  to  Actual  Damages  Proximately  Resulting. — While  rules  of  plead- 
ing have  become  more  liberal  in  modern  days,  yet,  in  order  to  found  a  cause  of 
action  on  the  alleged  shortcomings  of  another,  they  must  at  least  be  so  far  plainly 


of  the  car  company  to  recover  from  the 
railroad  company  the  whole  amount  of 
the  loss  for  which  the  latter  was  respon- 
sible under  an  agreement  to  repair  all 
damages  caused'  to  such  cars  by  accident 
or  casualty.  Chicago,  etc.,  R.  Co.  v.  Pull- 
man Southern  Car  Co.,  139  U.  S.  79,  35 
L.  Ed.  97. 

"The  inquiry  in  this  action  is  as  to  the 
amount  for  which  the  railroad  company 
is  bound  on  its  contract  with  the  plain- 
tiff, and  the  recovery  is  not  affected  or 
limited  by  the  amount  collected  from  the 
insurance  companies."  Chicago,  etc.,  R. 
Co.  v.  Pullman  Southern  Car  Co.,  139  U. 
S.  79,  35  L.  Ed.  97.  See,  generallv,  the 
titles   INSURANCE;   NEGLIGENCE. 

In  a  case  of  collision  upon  Lake  Huron, 
between  a  propeller  and  a  schooner,  the 
evidence  showed  that  the  propeller  was  in 
fault.  It  was  held  that  the  fact  that  the 
libellants  had  received  satisfaction  from 
the  insurers,  for  the  vessel  destroyed, 
furnished  no  good  ground  of  defense  for 
the  respondent.  The  Propeller  Monti- 
cello  v.  Mollis,,,,,  17  How.  152,  15  L.  Ed. 
68.  See,  also,  The  Atlas,  93  U.  S.  302,  23 
L  Ed.  863.  See  the  titles  INSURANCE; 
MAR  INK  INSURANCE;  N  E  G  L  I- 
JCK;  SUBROGATION. 

39.  Failure  of  plaintiff  to  exercise  proper 
care  to  avoid  or  lessen  loss. — See  ante, 
"Losses  Avoidable  by  Injured  Party,"  II, 
D    2    c. 

'in  The  DesM.  lines.  154  U.  P.  584,  26  L. 
Ed.     40 1,     20     L.     Ed.     821,     it     was     in- 


sisted that  there  was  not  sufficient 
effort  to  raise  the  sunken  vessel  after 
a  collision,  and  that  the  vessel  through 
whose  negligence  the  collision  oc- 
curred should  not  be  visited  with  the 
consequences  of  this  neglect.  It  was 
held,  however,  that  there  was  no  proof 
that  the  vessel  could  have  been  raised  if 
an  earlier  effort  had  been  made. 

40.  Motive  or  intent  immaterial. — See 
ante,  "General  Principles  on  Which  Dam- 
ages Are  Awarded,"  II,  A;  "Application 
of  Rule  in  Actions  for  Breach  of  Con- 
tract," III,  A,  1,  a,  (1),  (b);  "In  General," 
III,  A,  1,  a,  (1),  (b),  aa. 

41.  Infringement  of  patent. — Hogg  v. 
Emerson.  11  How.  587,  13  L.  Ed.  824.  See 
the  title  PATENTS. 

42.  Damages  claimed  as  constituting 
the  amount  in  controversy. — Gordon  v. 
Longest.  16  Pet.  97.  10  L  Ed.  900;  Wilson 
V.  Daniel,  3  Dall.   401,  1   L.   Ed.  655. 

"In  Lee  v.  Watson,  1  Wall.  337,  17  L. 
Ed.  557,  we  held,  that  'in  an  action  upon 
a  money  demand,  where  the  general  issue 
is  pleaded,  the  matter  in  dispute  is  the 
debt  claimed,  and  its  amount,  as  stated  in 
the  body  of  the  declaration,  and  not 
merely  the  damages  alleged  or  the  prayer 
for  judgment  at  its  conclusion,  must  be 
considered  in  determining  whether  this 
court  can  take  jurisdiction.'  '  Schacker  v. 
Hart  lord  Fire  Tns.  Co.,  93  U.  S.  241,  23 
I.  I'd.  862.  See  the  titles  APPEAL  AND 
l-'.RROR.  vol.  1,  p.  831,  et  seq.;  COURTS, 
vol.    4,   p.   861. 
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set  up  as  to  show  actual  damage,  and  the  wrongful  act  of  the  party  as  the  proxi- 
mate and  natural  cause.43  The  particulars  of  the  alleged  resulting  damages  should 
be  so  far  set  forth  that  the  court  may  be  able  to  see  therefrom  that  such  alleged 
damages  are  neither  obscure,  vague  or  shadowy  but  might  and  probably  would 
naturally  result  from  the  act  complained  of.44 

Damages  which  the  law  implies  to  have  accrued  from  the  defendant's 
act  or  omission  complained  of,  as  a  necessary  and  proximate  result  thereof,  may 
be  recovered  though  not  specially  claimed  in  the  declaration,  petition  or 'com- 
plaint.45 

Special  Damages. — As  a  general  rule,  the  plaintiff  cannot  recover  for  a 
special  damage  not  alleged  in  his  declaration  or  complaint.46  Such  special  dam- 
age, whether  resulting  from  tort  or  breach  of  contract,  must  be  particularly 
averred,  in  order  that  the  defendant  may  be  notified,  and  come  prepared  to 
meet  it.47 

2.  Amount  Claimed  as  Limiting  Recovery. — In  General. — Damages  can- 
not be  recovered  in  excess  of  the  sum  claimed  in  the  declaration  or  complaint,48 


43.  Showing  actual  damages  proxi- 
mately and  natural  by  resulting  from  de- 
fendant's act. — McGuire  v.  Gerstley,  204 
U.  S.  4S9,  51  L.  Ed.  581. 

44.  Setting  out  particulars  of  damages, 
etc. — McGuire  v.  Gerstley,  204  U.  S.  489, 
51  L.  Ed.  581,  followed  in  Clark  v.  Gerst- 
ley, 204  U.  S.  504,  51  L.  Ed.  589.  See  ante, 
"As  Dependent  upon  Whether  Natural 
and  Proximate  Result  of  Such  Act,"  II, 
D;  "Uncertain,  Speculative  and  Contingent 
Damages,"   II,   E. 

45.  Allegations  as  to  general  damages. 
—Kendall  v.  Stokes,  3  How.  87,  11  L.  Ed. 
506:  Denver,  etc.,  Railway  v.  Harris,  122 
U.  S.  597,  30  L.  Ed.  1146.  See,  generally, 
the   title   PLEADING. 

As  to  the  form  and  sufficiency  of  alleg- 
ing damages  in  particular  instances,  see 
the   specific   titles. 

Allowance  under  prayer  for  general  re- 
lief.— In   Penhallow  v.   Doane,   3   Dall.   54, 

I  L.  Ed.  507,  which  was  a  libel  to  enforce 
a  decree,  it  was  objected  that  the  dam- 
ages ought  not  to  have  been  given  be- 
cause they  were  not  prayed.  It  was  held, 
however,  that  the  prayer  was  for  general 
relief,   and    therefore    sufficient. 

46.  Necessity  for  alleging  special  dam- 
age.— Roberts  v.  Graham,  6  Wall.  57S,  18 
L  Ed.  791;  Kendall  v.  Stokes,  3  How.  87, 

II  L.  Ed.  506;  Boyden  v.  Burke,  14  How. 
575,  14  h.  Ed.  548;  Pollard  v.  Lyon.  91 
U.  S.  225,  23  L  Ed.  308;  Bouldin  v.  Alex- 
ander, 103  U.  S.  330,  26  L.  Ed.  308.  And 
see,  Boston,  etc.,  R.  Co.  v.  O'Reilly,  158 
U.  S.  334,  39  L  Ed.  1006;  Shepherd  v.  Bal- 
timore, etc.,  R.  Co.,  130  U.  S.  426,  32  L. 
Ed.   970. 

47.  Averment  necessary  both  in  actions 
ex  contractu  or  ex  delicto — Purpose  of 
requirement. — Roberts  V.  Graham,  6  Wall. 
578.  18  L   Ed.  791. 

Where  an  action  was  brought  against 
the  commissioner  of  patents  for  refusing 
to  give  copies  of  papers  in  his  office,  and 
no  -pecial  damage  was  set  out  in  the  dec- 
laration, evidence  of  the  professional  pur- 
suits of  the  applicant  was  not  admissible. 


Boyden  v.  Burke,  14  How.  575,  14  L    Ed. 

548. 

'The  declaration  charges,  that  the  de- 
fendant, Burke,  was  commissioner  of 
patents,  and  as  such  was  bound  to  grant 
to  applicants  therefor,  copies  of  patents, 
etc.,  on  payment  of  fees.  That  the  plain- 
tiff tendered  the  customary  fees  and  de- 
manded copies  of  certain  patents,  which 
defendant  refused  to  give  him,  to  the  dam- 
age of  plaintiff,  $10,000,  etc.  As  no  spe- 
cial damage  is  alleged,  the  court  very 
properly,  refuse  to  receive  evidence  tend- 
ing to  prove  it."  Boyden  v.  Burke,  14 
How.    575,    14  L   Ed.    548. 

Insufficient  allegation  of  special  dam- 
age.— In  a  suit  against  a  common  carrier 
for  not  carrying  a  party  according  to  con- 
tract, the  allegation  of  a  breach  "whereby 
the  plaintiff  was  subjected  to  great  incon- 
venience and  injury,"  is  not  an  allegation 
of  special  damage.  Roberts  v.  Graham, 
6  Wall.   578,  18  L   Ed.  791. 

Spoken  words  charging  a  woman  with 
fornication  in  the  District  of  Columbia  are 
not  actionable  per  se,  as  the  misconduct 
they  impute,  although  involving  moral 
turpitude,  is  not  an  indictable  offense.  In 
an  action  for  such  words,  inasmuch  as  the 
right  to  recover  depends  solely  upon  the 
special  loss  or  injury  which  the  plaintiff 
has  sustained,  it  is  not  sufficient  to  allege 
that  she  "has  been  damaged  and  injured 
in  her  name  and  fame:"  but  such  special 
loss  or  injury  must  be  particularly  set 
forth;  and,  if  it  is  not.  the  declaration  is 
bad  in  substance.  Pollard  v.  Lvon.  91  U. 
S.  225,  23  L.  Ed.  308.  See  the  title  LIBEL 
AND   SLANDER. 

As  to  the  application  of  this  rule  in  par- 
ticular instances,  see  the  specific  titles,  as, 
for  instance,  LIBEL  AND  SLANDKR. 

48.  Damages  not  recoverable  in  excess 
of  sum  claimed. — McDermott  v.  Severe, 
202  U.  S.  600,  50  L.  Ed.  1162.  See,  gen- 
erally, the  title  VERDICT. 

As  to  the  general  rule  that  a  judgment 
or  decree  must  conform  to  the  pleading's, 
and  is  limited  therebv.  sec  the  title  JUDG- 
MENTS  AND  DECK  I*.  I 
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and  an  instruction  to  this  effect  cannot  be  considered  prejudicial  where  the  court 
is  careful  to  say  to  the  jury  that  the  sum  claimed  should  not  be  taken  as  a  cri- 
terion to  act  upon,  but  that  it  was  only  a  limit  beyond  which  they  could  not  go.49 
In  all  cases  where  interest,  not  stipulated  for  by  the  terms  of  the  contract,  is  given 
by  way  of  damages,  the  sum  demanded  in  the  declaration  is  less  than  the  sum 
for  which  judgment  is  rendered.  The  plaintiff  may  not  recover  more,  as  prin- 
cipal, than  the  sum  demanded  as  such  in  the  declaration;  but  the  jury  have  a 
right  to  add  interest,  by  way  of  damages  for  the  delay.50 

Effect  of  Statutory  Affidavit  as  to  Nature  of  Demand  and  Amount  of 
Claim. — Where  the  plaintiff  has  filed  the  statutory  affidavit  as  to  the  nature  of 
his  demand  and  the  amount  due  him  from  defendant,  it  would  seem  that  he  may 
recover  a  larger  sum  than  that  named  in  such  affidavit,  where  the  ad  damnum  of 
the  declaration  claims  such  larger  sum,  and  the  evidence  shows  the  same  to  be 
due.51 

3.  Effect  of  Demand  in  Excess  of  Amount  Clearly  Due. — Where  the 
amount  to  which  the  plaintiff  is  entitled  is  clear,  an  action  by  him  for  a  breach 
of  the  contract  will  not  be  defeated  solely  on  the  ground  that  his  demand  upon 
the  defendant  is  in  excess  of  that  amount.52 

C.  Defenses. — Manner  of  Setting  Up. — Generally,  as  to  the  manner  and 
sufficiency  of  defenses  in  actions  for  damages,  see  the  title  Pleading.  As  to  the 
manner  and  sufficiency  of  defenses  in  particular  actions,  see  the  specific  titles. 

Showing  That  Damages  Resulted  from  Other  Causes  than  Those  Al- 
leged.— In  an  action  to  recover  damages  for  a  wrongful  act,  the  defendant  may 
defend  by  showing  that,  notwithstanding  the  wrong  committed,  whatever  dam- 
ages the  plaintiff  sustained  resulted  from  other  causes  than  that  alleged  in  the 
declaration  or  complaint.53  Thus,  for  instance,  if  a  party  should  charge  another 
with  inflicting  upon  his  person  a  wound,  by  which  he  lost  his  arm,  it  would  be 
a  good  defense  to  show,  that  the  loss  resulted  from  unskillful  medical  treatment 
or  neglect,  and  not  from  the  wound  inflicted.54  So,  also,  in  an  action  by  the  gov- 
ernment upon  a  bond  executed  by  the  defendant  and  his  sureties,  where  the  pe- 
tition alleges,  as  a  breach  of  conditions,  that  by 'certain  acts  the  defendant  was 
enabled  to  and  did  defraud  the  government,  an  answer  denying  such  allegation 
and  averring  that  whatever  fraud  was  committed  upon  the  government,  was  ef- 
fected through  other  means,  is  good  on  demurrer.55 

Pleading  Damages  by  Way  of  Set -Off. — Where  the  defendant  desires  to 


49.  Instruction  as  to  effect  of  amount 
claimed  held  not  prejudicial. — McDermott 
V.  Severe,  202  U.  S.  600,  50  L.   Ed.   1162. 

50.  Addition  of  interest  to  sum  claimed 
in  declaration. — Mills  v.  United  States 
Bank,  11  Wheat.  431,  6  L.  Ed.  512.  See 
the  title  INTEREST. 

51.  Effect  of  affidavit  as  limiting  re- 
covery.— -"The  only  purpose  of  the  affi- 
davit is  to  entitle  a  plaintiff  to  judgment 
as  in  case  of  default  unless  defendant  shall 
file  an  affidavit  of  merits  with  his  pleas, 
and  in  case  of  such  default  the  plaintiff's 
affidavit  may  be  taken  as  prima  facie  evi- 
dence of  the  amount  due;  but  even  this  is 
discretionary  with  the  court.  Kern  v. 
Strasberger,  71  Illinois  303.  No  point  was 
directly  made  in  the  court  below,  either 
before  or  after  judgment,  that  the  plain- 
tiffs were  limited  in  their  recovery  to  the 
sum  named  in  their  affidavit.  An  objec- 
tion of  that  character,  made  for  the  first 
time  in  this  court,  ought  not  to  be  enter- 
tained." Keator  Lumber  Co.  v.  Thomp- 
son, 144  U.  S.  434,  36  L.  Ed.  495. 

52.  Demand  in  excess  of  amount  due. — 
Colby  v.  Reed,  99  U.  S.  560,  25  L.  Ed. 
484. 


In  an  action  on  a  policy  of  marine  in- 
surance, in  which  the  declaration  was  for 
a  total  loss,  it  was  held  that  the  jury 
might  find  damages  for  a  partial  loss, 
although  there  was  no  proof  of  an  actual 
abandonment,  or  an  offer  to  abandon,  to 
the  underwriters.  Watson  v.  Insurance 
Co.,  4  Dall.  283,  1  L.  Ed.  835.  See  the 
title    MARINE    INSURANCE. 

Where  damages  are  claimed  in  respect 
of  more  land  than  belongs  to  plaintiff,  re- 
covery may  be  limited  to  the  injury  done 
to  the  part  actually  owned  by  the  plain- 
tiff. Hetzel  v.  Baltimore,  etc.,  R.  Co.,  169 
U.    S.    26.    42    L.    Ed.    648. 

53.  Defense  that  damages  resulted  from 
other  causes  than  that  alleged. — United 
States  v.  Chouteau,  102  U.  S.  603,  26  L. 
Ed.  246.  See  ante,  "General  Rule,"  II, 
D,   1. 

54.  Defense  that  wound  inflicted  by  de- 
fendant did  not  cause  damages  com- 
plained of. — United  States  v.  Chouteau, 
102  U   S.  603,  26  L.   Ed.  246. 

55.  Defense  that  fraud  was  effected 
through  other  means  than  those  alleged. 
— United  States  v.  Chouteau,  102  U.  S. 
603,  26  L.  Ed.  246. 
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plead  damages  resulting  from  the  plaintiff's  act,  by  way  of  set-off  or  of  recoup- 
ment, the  usual  rule  as  to  pleading  damages  applies,  and  such  plea  must  show 
actual  damage,  and  the  wrongful  act  of  the  plaintiff  as  the  natural  and  proximate 


cause 


56 


D.  Evidence. — With  regard  to  the  general  rules  as  to  the  admissi- 
bility, weight  and  sufficiency  of  evidence,  see  the  title  Evidence,  and  cross 
references  there   found. 

As  to  the  admissibility  of  expert  and  opinion  evidence,  see  the  title  Ex- 
pert and  Opinion  Evidence. 

As  to  the  admissibility  of  evidence  as  to  particular  facts  as  an  aid  to 
estimating  damages,  see  ante,  "Measure  and  Elements  of  Damages,"  III. 

As  to  admissibility  in  evidence  of  matters  tending  to  mitigate  the 
damages  sought  to  be  recovered,  see  ante,  "Mitigation  of  Damages,"  IV. 

As  to  physical  examination  in  actions  for  personal  injuries,  see  the  title 
Inspection  and  Physical  Examination. 

As  to  evidence  in  cases  of  liquidated  damages,  see  ante,  "Recovery  on 
Breach  of  Such  Contracts,"  III,  A,  2,  d. 

E.  Instructions. — As  to  instructions  generally,  the  necessity  therefor, 
time  and  manner  of  giving,  their  form  and  sufficiency,  time  and  manner  of  ob- 
jecting thereto,  etc.,  see  the  title  Instructions. 

As  to  instructions  setting  out  the  general  rules  as  to  the  allowance 
and  estimation  of  damages,  the  manner  and  sufficiency  of  pleading,  etc., 
see  the  appropriate  sections  in  this  article. 

As  to  instructions  in  particular  actions  involving  the  recovery  of  dam- 
ages, see  the  appropriate  titles. 

As  to  the  effect  of  erroneous  instructions  generally,  see  the  title  Ap- 
peal and  Error,  vol.  2,  pp.  343,  350. 

F.  Assessment  of  Damages. — In  General. — It  may  be  stated  as  a  general 
rule  that  where  no  precise  rule  of  law  fixes  the  recoverable  damages  it  is  the 
peculiar  function  of  the  jury  to  determine  the  amount  by  their  verdict  ;57  and 
the  result  must,  of  necessity,  depend  upon  the  good  sense  and  discretion  of  the 
jury,  as  controlled  by  the  special  circumstances  of  the  case.58 

As  to  inquests  and  inquiries  for  the  purpose  of  determining  the  amount  of 
damages,  see  the  titles  Inquests  and  Inquiries;  Judgments  and  Decrees. 

Determination  by  Court  of  Claims. — Where  the  claim  of  a  party  for  loss 
and  damage  growing  out  of  the  alleged  failure  of  the  United  Slates  to  perform 
its  contracts  with  him  as  to  time  and  manner  of  payment,  is,  by  a  special  act  of 
congress,  referred  to  a  court  of  claims  "to  investigate  the  same,  and  to  ascertain, 
determine,  and  adjudge  the  amount  equitably  due,  if  any,  for  such  loss  and 
damage,"  the  rules  of  law  applicable  to  the  adjudication  of  claims  by  that  court 
in  the  exercise  of  its  general  jurisdiction  must  govern.59 

As  to  assessment  of  damages  in  particular  actions,  see  the  specific 
titles  involving  the  recovery  of  damages. 

As  to  recovery  of  amount  stipulated  as  liquidated  damages,  see  ante, 
"Liquidated  Damages,"  III,  A,  2. 


56.  Pleading  damages  by  way  of  set-off. 
— McGuire  V.  Gerstley,  204  U.  S.  489,  51 
L.  Ed.  581.  See  the  title  SET-OFF,  RE- 
COUPMENT AND    COUNTERCLAIM. 

57.  Function  of  jury  to  determine 
amount  where  not  fixed  by  rule  of  law. — 
Barry  v.  Edmunds,  116  U.  S.  550,  29  L. 
Ed.  729;  District  of  Columbia  v.  Wood- 
bury, 136  U.  S.  450,  34  E-  Ed.  472.  See 
the  titles  JURY;  NEW  TRIALS;  VER- 
DICT. 

58.  Dependent  on  discretion  of  jury  as 
controlled  by  circumstances  of  case. — Dis- 
trict of  Columbia  v.  Woodbury,  136  U. 
S.  450,  34  L.  Ed.  472. 


59.  Determination  by  court  of  claims. 
— Tillson  v.  United  States,  100  U.  S.  43, 
25  L.   Ed.  543. 

In  the  estimation  of  damages  the  court 
of  claims  occupies  the  position  of  jury 
under  like  circumstances.  Damages- must 
be  proved.  The  court  is  not  permitted  to 
guess  any  more  than  a  jury,  but,  like  a 
jury,  it  must  make  its  estimates  from  the 
proofs  submitted.  The  result  of  the  best 
judgment  of  the  triers  is  all  that  the  par- 
ties have  any  right  to  expect.  United 
States  v.  Smith,  94  U.  S.  214,  24  L.  Ed. 
115.  See  the  titles  COURTS,  vol.  4.  p. 
861;  UNITED  STATES. 
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DAMNUM  ABSQUE  INJURIA.— See  the  title  Actions,  vol.  1,  p.  105,  and 
references  given. 

DAMS.— See  the  titles  Canals,  vol.  3,  p.  546;  Constitutional  Law,  vol.  4, 
pp.  437.  438;  Eminent  Domain;  Interstate;  and  Foreign  Commerce;  Mills 
and  Milldams;  Navigable  Waters;  Waters  and  Watercourses.  As  to  fish- 
wavs  in  dams,  see  the  titles  Corporations,  vol.  4,  p.  708;  Fish  and  Fisheries. 

DANGERS  OF  THE  RIVER— DANGERS  OF  NAVIGATION,  ETC.— See 
the  titles  Carriers,  vol.  2,  p.  608;  Marine  Insurance;  Ships  and  Shipping. 

DARREIN  CONTINUANCE.— See  the  titles  Abatement,  Revival  and  Sur- 
vival, vol.  1,  p.  38;  Pleading. 

DARTMOUTH  COLLEGE  CASE.— See  the  titles  Corporations,  vol.  4,  p. 
677,  et  seq. ;  Impairment  of  Obligation  of  Contracts. 

DATE.— See  the  titles  Army  and  Navy,  vol.  2,  p.  512;  Bills,  Notes  and 
Checks,  vol.  3,  pp.  272,  281,  et  seq.;  303,  317,  323,  329,  et  seq.;  359;  Bonds, 
vol.  3,  p.  436 ;  Chattel  Mortgages,  vol.  3,  pp.  706,  754 ;  Deeds  ;  Mortgages  and 
Deeds  of  Trust  ;  Wills.  And  see  Day.  As  to  alteration  of  date,  see  the  title 
Alteration  of  Instruments,  vol.  1,  pp.  262,  268.     See  note  1. 

DAY. — See  the  title  Time.  The  law,  generally  speaking,  does  not  regard  the 
fractions  of  a  daw2 

DAYLIGHT.— See   note  3. 

DAYS  OF  GRACE.— See  the  title  Bills,  Notes  and  Checks,  vol.  3,  p.  283. 
For  payment  of  insurance  premium,  see  the  title  Insurance. 

DAY'S  WORK.— See  the  title  Labor.     And  see  ante,  Day. 


1.  Date. — In  Smiths  v.  Shoemaker,  17 
Wall.  630,  637,  21  L.  Ed.  717,  it  is  said: 
"The  date  found  in  the  letter  itself  is  re- 
lied on  to  show  that  it  was  written  about 
the  time  possession  was  taken,  and  per- 
haps, if  the  other  essential  requisites  were 
proven,  the  time  would  be  near  enough  to 
let  it  go  to  the  jury.  But  it  is  obvious 
that,  as  the  date  is  only  proved  by  the  let- 
ter, the  fact  that  the  letter  was  written 
and  received  must  be  proved  before  the 
date  can  be  used  to  justify  the  admission 
of  the  letter.  Many  authorities  are  cited 
to  show  that,  while  the  date  found  in  an 
instrument  may  be  disputed  or  disproved 
by  other  evidence,  it  is  prima  facie  to  be 
taken  as  the  true  date.  All  these  cases, 
however,  have  reference  to  the  case  of  an 
instrument  which  has  been  admitted  in 
evidence  on  other  and  sufficient  ground, 
and  where  the  true  date  has  become  im- 
portant on  some  other  issue  than  the  ad- 
mission of  the  letter.  It  is  a  most  vicious 
example  of  reasoning  in  a  circle,  to  ad- 
mit the  letter  to  prove  the  time  when  it 
was  written,  and  assume  this  to  be  the 
real  date  for  the  purpose  of  admitting  the 
letter."  See.  also,  the  title  DOCUMEN- 
TARY EVIDENCE. 

2.  Fractions  of  day. — Bank  v.  Swann,  9 
Pet.  33,  46,  9  L.  Ed.  40.  See,  generally, 
the  title  TIME. 

As  to  fractions  of  a  day  in  according 
instruments,  see  the  titles  DEEDS;  RE- 
CORDING ACTS;  TIME.  And  see  Cle- 
ments v.  Berry,  11  How.  398,  13  L.  Ed. 
745. 

As  to  whether  the  fraction  of  a  day  will 
be  considered  in  determing  time  when  a 
constitutional  amendment  took  effect,  see 
the  title  CONSTITUTIONAL  LAW,  vol. 
4,  p.   29. 


Although  the  day  when  a  mortgage  was 
executed  was  not  stated,  yet  where  it  bore 
a  date  in  its  commencement,  and  its  ac- 
knowledgment and  date  of  record  were 
both  given,  and  both  of  them  preceded  a 
sheriff's  sale  of  the  mortgaged  property, 
it  was  certain  that  the  mortgage  was  ex- 
ecuted before  the  sale  under  execution. 
Fowler  v.  Merrill,  11  How.  375,  13  L.  Ed. 
736. 

Calendar  day — Day's  work. — In  United 
States  v.  Garlinger.  169  U.  S.  316,  321,  42 
L.  Ed.  762,  it  is  said:  "We  are  unable  to 
accept  the  contention  that  it  was  compe- 
tent for  the  secretary  of  the  treasury,  by 
passing  regulations  dividing  a  day's  serv- 
ice into  parts,  to  attach  to  each  part  the 
pay  for  a  full  day's  work.  By  the  word 
day  in  §  2733,  congress  evidently  meant 
the  calendar  day,  and  the  purpose  of  con- 
gress in  prescribing  the  pay  of  three  dol- 
lars for  every  day,  and  in  forbidding  any 
allowance  or  compensation  for  extra  serv- 
ices, would  be  defeated  if  the  regulation 
in  question  were  to  be  construed  as  pro- 
viding that  a  period  of  twenty-four  hours 
might  be  so  divided  as  to  justify  two  or 
more  payments,  to  the  same  person,  of  the 
amount  fixed  for  the  daily  compensation." 
See,   Generally,   the  title   LABOR. 

3.  Daylight. — A  printed  slip  attached  to 
a  fire  insurance  policy  was  as  follows: 
"Privileged  to  use  kerosene  oil  for  lights. 
Lamps  to  be  filled  and  trimmed  by  day- 
light only."  In  construing  this  provision, 
the  court  said:  "The  words  'by  daylight' 
are  intended,  not  to  denote  daytime,  as 
opposed  to  night  time,  but  to  prevent  the 
use  of  any  artificial  light  from  which  the 
oil  might  catch  fire."  Gunther  v.  Liver- 
pool, etc.,  Tns.  Co.,  134  U.  S.  110,  114,  115, 
33  L-  Ed.  857. 
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DEADLY  WEAPON.— See  the  titles  Assault  and  Battery,  vol.  2,  p.  546; 
Homicide;  Weapons.     See  note  1. 

DEAF  AND  DUMB  PERSONS.— As  to  point  that  deafness  does  not  excuse 
traveler  at  crossing  from  using  care,  see  the  title  Crossings,  ante,  p.  149.  As  to 
whether  failure  to  repeat  evidence  to  accused  when  he  is  unable  to  hear,  is 
denial  of  due  process  of  law,  see  the  title  Due  Process  of  Law. 

DEAL. — See  the  title  Banks  and  Banking,  vol.  3,  p.  20.     See  note  2. 

DEALER.— See  note  3. 

DEALING  IN  GRAIN.— See  note  4. 

DEALING  IN  STOCK.— See  the  title  Banks  and  Banking,  vol.  3.  p.  78. 

DEATH. — As  to  evidence  or  proof  of  death,  see  the  titles  Hearsay  Evidence; 
Insurance;  Pedigree;  Presumptions  and  Burden  of  Proof.  As  to  death  of 
party  to  an  appeal  or  writ  of  error,  see  the  title  Appeal  and  Error,  vol.  2,  p.  76. 
As  to  death  of  party  to  a  suit  or  action,  see  the  title  Abatement,  Revival  and 
Survival,  vol.  1,  p.  20.  As  to  death  of  trustee  in  bankruptcy,  see  the  title  Bank- 
ruptcy, vol.  2,  p.  913.  As  to  right  of  action  for  causing  death,  see  the  title 
Death  by  Wrongful  Act.  As  to  continuance  or  postponement  of  hearing  of 
appeal  because  of  death,  see  the  title  Appeal  and  Error,  vol.  2,  p.  360.  As  to 
death  penalty,  see  the  titles  Constitutional  Law,  vol.  4,  pp.  514,  515;  Sentence 
and  Punishment.  As  to  death  of  partner,  see  the  title  Partnership.  See,  gen- 
erally, the  title  Executors  and  Administrators. 


1.  Deadly  weapon. — In  Acers  v.  United 
States,  164  U.  S.  388,  391,  41  L.  Ed.  481,  it  is 
said:  "With  respect  to  a  deadly  weapon, 
the  court  defined  it  as  'a  weapon  with 
which  death  may  be  easily  and  readily 
produced;  anything,  no  matter  what  it  is, 
whether  it  is  made  for  the  purpose  of  de- 
stroying animal  life,  or  whether  it  was  not 
made  by  man  at  all,  or  whether  it  was 
made  by  him  for  some  other  purpose,  if 
it  is  a  weapon,  or  if  it  is  a  thing  with 
which  death  can  be  easily  and  readily 
produced,  the  law  recognizes  it  as  a  deadly 
weapon.'  We  see  nothing  in  this  defini- 
tion to  which  any  reasonable  exception 
can  be  taken.  *  *  *  We  have  so  lit- 
tle doubt  that  when  one  uses  a  stone  of 
such  size  and  strikes  a  blow  on  the  skull 
so  severe  as  to  fracture  it,  a  jury  ought  to 
find  that  the  stone  was  a  deadly  weapon, 
that  if  the  court  had  expressed  a  def- 
inite opinion  to  that  effect  we  should 
have  been  reluctant  on  that  account  alone 
to  have  disturbed  the  judgment." 

2.  Deal. — In  Fleckner  v.  Bank,  8  Wheat. 
338.  351,  5  L.  Ed.  631,  it  was  held  "that  a 
prohibition  against  trading  and  dealing 
was  nothing  more  than  a  prohibition 
against  engaging  in  the  ordinary  business 
of  buying  and  selling  for  profit,  and  did 
not  include  purchases  resulting  from  ordi- 
nary banking  transactions.  For  this  rea- 
son, among  others,  the  acceptance  of  an 
endorsed  note  in  payment  of  a  debt  due 
was  decided  not  to  be  a  dealing  in  notes." 
See,  also,  First  Nat.  Bank  v.  National  Ex- 
change Bank,  92  U.  S.  122,  128,  23  L.  Ed. 
679. 

In  Fleckner  v.  Bank,  8  Wheat.  338,  351, 
5  L.  Ed.  631,  it  is  said:  "The  true  inter- 
pretation, however,  of  that  rule  is,  not  that 
it  prohibits  purchases  generally,  but  that 
it    prohibits    buying    and    selling    for    the 


purposes  of  gain.  It  aims  to  interdict  the 
bank  from  doing  the  ordinary  business  of 
a  trader  or  merchant,  in  buying  and  sell- 
ing goods,  etc.,  for  profit,  and  uses  the 
words  deal  and  'trade,'  in  contradistinction 
to  purchases,  made  for  the  accommodation 
or  use  of  the  bank,  or  resulting  from  its 
ordinary  banking  operations.  And  that  this 
is  the  true  sense  of  the  rule,  is  strongly 
evinced  by  the  12th  section  of  the  act, 
which  enforces  a  penalty  for  the  violation 
of  this  very  rule.  It  enacts,  that  if  the 
bank,  'or  any  person  or  persons  for,  or 
to  the  use  of  the  same,  shall  deal  or  trade 
in  buying  or  selling  goods,  wares,  mer- 
chandise or  commodities  whatsoever,  con- 
trary to  the  provisions  of  this  act,  all  and 
every  person,  etc.,  shall  forfeit,  etc.,  treble 
the  value  of  the  goods,  etc.,  in  which  such 
dealing  and  trading  shall  have  been.'  The 
words  'dealing  and  trading'  are  used  as 
equivalent  in  meaning,  and  they  are  con- 
nected with  'goods,  wares,  merchandises 
and  commodities,'  which  words,  in  mer- 
cantile  language,  are  always  used  with  ref- 
erence to  corporeal  substances,  and  never 
to  mere   choses  in  action." 

3.  Dealer.— In  Slack  v.  Tucker,  23  Wall. 
321,  23  L.  Ed.  143,  it  was  held  that  com- 
mission merchants  were  to  be  taxed  as 
wholesale  dealers,  under  the  seventy-ninth 
section  of  the  internal  revenue  act  of  1864, 
as  amended  by  the  act  of  July  13th,  1866. 
See,  generallv.  the  titles  LICENSES; 
REVENUE  LAWS. 

4.  Dealing  in  grain. — Irwin  v.  Williar, 
110  U.  S.  499,  506,  28  L  Ed.  225,  it  is  said: 
"Dealing  in  grain  is  not  a  technical  phrase 
from  which  a  court  can  properly  infer  as 
matter  of  law  authority  to  bind  the  firm 
in  every  case  irrespective  of  its  circum- 
stances; and  if,  by  usage,  it  has  acquired 
a  fixed  and  definite  meaning,  as  a  word  of 
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CROSS    REFERENCES. 

See  the  title  Courts,  vol.  4,  p.  861. 

As  to  bringing 'suit  in  a  court  of  admiralty  to  recover  damages  for  death  by- 
wrongful  act  on  the  high  seas,  see  the  title  Admiralty,  vol.  1,  p.  119.  As  to  lia- 
bility of  carrier  generally  for  the  death  of  a  passenger,  see  the  title  Carriers, 
vol.  3,  p.  556.  As  to  deaths  by  wrongful  act  involving  questions  of  conflict  of 
laws,  see  the  title  Conflict  of  Laws,  vol.  3,  p.  1020.  In  regard  to  recovered 
money  as  assets,  see  the  title  Executor  and  Administrators.  As  to  the  stat- 
ute of  limitations,  see  the  title  Limitation  of  Actions  and  Adverse  Posses- 
sion. As  to  the  liability  of  a  master  for  the  wrongful  death  of  his  servant,  see 
the  title  Master  and  Servant.  As  to  the  right  of  a  nonresident  to  remove  an 
action  for  wrongful  death  from  a  state  to  a  federal  court,  see  the  title  Removal 
of  Causes. 

Right  to  Recover — At  Common  Law. — By  the  common  law  no  civil  ac- 
tion lies  for  an  injury  which  results  in  death,1  though  clearly  involving  pecuniary 
loss.2  By  the  common  law,  actions  for  injuries  to  the  person  abate  by  death,  and' 
cannot  be  revived  or  maintained  by  the  executor  or  the  heir.3 

Statutory  Right — In  General. — The  right  to  recover  for  an  injury  to  the 
person,  resulting  in  death,  is  of  very  recent  origin,  and  depends  wholly  upon 
statutes  of  the  different  states.  The  questions  growing  out  of  these  statutes  are 
new,  and  many  of  them  unsettled.  Each  state  court  will  construe  its  own  stat- 
ute on  the  subject,  and  differences  are  to  be  expected.4 

Since  Lord  Campbell's  Act. — Since  Lord  Campbell's  Act  in  1846  (9  &  10 
Vict.,  c.  93),  it  has  been  provided  by  statute  in  England,  and  in  most  of  the 
states  of  the  Union,  that  suits  may  be  brought  in  the  courts  of  common  law  for 
the  benefit  of  those  having  a  pecuniary  interest  in  the  life  of  one  who  has  been 
killed  by  the  wrongful  act  of  another,  to  recover  such  damages  as  they  may  have 
sustained  in  consequence  of  the  wrong  that  has  been  done.5 

Object  of  Statutes. — It  is  a  maxim  of  the  common  law  that  a  cause  of  ac- 
tion for  an  injury  to  the  person  dies  with  the  party  injured,  and  does  not  sur- 
vive to  his  personal  representative.    The  statutory  provisions  do  not  profess  to 


art  in  trade,  that  is  matter  of  fact  to  be 
established  by  proof  and  found  by  a  jury. 
It  may  mean  one  thing  at  Brazil  in  In- 
diana, another  at  Baltimore.  It  may  not 
be  the  same  when  standing  alone  with 
what  it  is  in  connection  with  a  flouring 
mill  in  a  small  interior  town.  It  may 
mean  dealing  in  grain  on  hand  for  present 
delivery  for  cash  or  on  credit,  or  it  may 
mean,  also,  dealing  in  futures  by  means 
of  contracts  of  sale  or  purchase  for  pur- 
poses of  speculating  upon  the  course  of 
the  market." 

1.  At  common  law. — The  Harrisburg, 
119  U.  S.  199,  204,  30  L.  Ed.  358;  Dennick 
v.  Railroad  Co.,  103  U.  S.  11,  26  L.  Ed. 
439;  The  Albert  Dumois,  177  U.  S.  240, 
259,  44  L.  Ed.  751;  Workman  v.  New 
York  City,  179  U.  S.  552,  587,  45  L.  Ed. 
314.  See,  generally,  the  title  ABATE- 
MENT, REVIVAL  AND  SURVIVAL, 
VOl.   1,  p.  22. 

"The  authorities  are  so  numerous  and 
so  uniform  to  the  proposition,  that  by  the 


common  law  no  civil  action  lies  for  an 
injury  which  results  in  death,  that  it  is- 
impossible  to  speak  of  it  as  a  proposition 
open  to  question.  It  has  been  decided  in 
many  cases  in  the  English  courts  and  in 
many  of  the  state  courts,  and  no  deliber- 
ate, well-considered  decision  to  the  con- 
trary is  to  be  found."  Insurance  Co.  v. 
Brame,  95  U.  S.  754,  756,  24  L.  Ed.  580. 

2.  Insurance  Co.  v.  Brame,  95  U.  S. 
754,  757,  24  L.  Ed.  580;  The  Harrisburg, 
119  U.  S.  199,  204,  30  L.  Ed.  358;  The  Cor- 
sair, 145  U.  S.  335,  344,  36  L.  Ed.  727; 
The  Albert  Dumois,  177  U.  S.  240,  259, 
44  L.   Ed.  751. 

3.  Insurance    Co.    v.    Brame,    95    U.    S 
754,    759,    24    L.    Ed.    580.      See,    also,    trie- 
title    ABATEMENT,     REVIVAL     AND 
SURVIVAL,  vol.  1,  p.  24. 

4.  In  general. — Dennick  v.  Railroad  Co., 
103  U.  S.  11,  21,  26  L.  Ed.  439. 

5.  Since  Lord  Campbell's  act. — Ex  parte 
Gordon,  104  U.  S.  515,  517,  2G  L.  Ed.  814 
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revive  the  cause  of  action  for  the  injury  to  the  deceased  in  favor  of  his  per- 
sonal representative,  nor  is  such  their  legal  effect,  but  they  create  a  new  cause 
of  action  unknown  to  the  common  law.  The  action  given  by  the  statutes  is  for 
causing  the  death,  by  a  wrongful  act  or  omission,  in  a  case  where  the  deceased 
might  have  maintained  an  action  had  he  lived,  for  an  injury  by  the  same  act  or 
omission.  The  right  of  compensation  for  the  bodily  injury  of  the  deceased,  which 
dies  with  him,  remains  extinct.  The  right  of  action  created  by  the  statutes  is 
founded  on  a  new  grievance,  namely,  causing  the  death,  and  is  for  the  injury 
sustained  thereby,  by  the  widow  and  children,  or  next  of  kin  of  the  deceased, 
for  the  damages  must  inure  to  their  exclusive  benefit.6 

Character  of  Action — Is  a  Civil  Action. — An  action  for  death  by  wrong- 
ful act  is  civil  and  not  criminal  in  its  nature.7 

Is  Not  Penal. — A  statute  which  makes  a  person  liable  for  his  wrongful  neg- 
lect or  default  by  which  the  death  of  another  person  is  caused,  and  which  gives 
a  right  of  action  to  the  administrator  for  the  benefit  of  the  widow  and  next  of 
kin,  to  recover  damages  for  the  pecuniary  injuries  resulting  from  his  death,  thus 
altering  the  common  law  and  imposing  a  new  liability,  has  been  held  by  the  su- 
preme court  not  to  be  penal.8 

Who  May  Bring  Action. — In  some  states  statutory  provisions  give  a  right 
of  action  in  certain  cases  to  the  representatives  of  the  deceased.9  In  Louisiana 
it  is  given  in  favor  of  the  minor  children  and  widow  of  the  deceased,  and,  in  de- 
fault of  these  relatives,  in  favor  of  the  surviving  father  and  mother.  The  case 
of  a  creditor  is  not  within  the  statute.10 

Legal  Claim  on  Deceased  for  Support. — Under  the  Illinois  statutes,  in 
order  for  the  widow  and  next  of  kin  to  recover  damages  for  the  death  of  the  hus- 
band, it  is  not  necessary  to  show  that  they  would  have  had  a  legal  claim  on  the 
deceased  for  support,  if  he  had  survived.11 

Compromises. — In  an  action  brought  by  a  widow  under  Arizona  Revised 
Statutes  of  1887,  tit.  36,  §§  2145-2155,  to  recover  damages  for  the  death  of  her 
husband,  and  for  the  benefit  of  the  parents  of  the  deceased,  his  children  and  her- 
self, she  has  no  authority  to  compromise  or  to  release  the  rights  of  the  other 
beneficiaries  or  to  lessen  or  alter  the  shares  awarded  by  the  jury.12 


6.  Object  of  statutes. — Louisville,  etc., 
R.  Co.  v.  Clarke,  152  U.  S.  230,  236,  38  L 
Ed.   422. 

The  cause  of  action  under  §  6  of  the 
Kentucky  Statutes  is  independent  of  any 
right  of  action  the  deceased  may  have 
had,  or  would  have  had  if  he  had  survived 
the  injury.  Chesapeake,  etc.,  R.  Co.  v. 
Dixon,  179  U.  S.  131,  135,  45  L  Ed.  121. 

7.  In  a  civil  action. — Dennick  v.  Rail- 
road Co.,  103  U.  S.  11,  26  L.  Ed.  439. 

8.  Is  not  penal. — Brady  v.  Daly,  175  U. 
S.  148,  156,  44  L.  Ed.  109;  Dennick  v.  Rail- 
road Co.,  103  U.  S.  11,  26  L  Ed.  439; 
Texas,  etc.,  R.  Co.  v.  Cox,  145  U.  S.  593, 
36  L.  Ed.  829;  Stewart  v.  Baltimore,  etc., 
R.  Co..  168  U.  S.  445,  42  L  Ed.  537. 

9.  Who  may  bring  action. — Insurance 
Co.  v.  Brame,  95  U.  S.  754,  759,  24  L  Ed. 
580. 

The  words  "legal  representatives"  or 
"personal  representatives"  are  used  as 
designating  executors  or  administrators, 
and  not  next  of  kin,  in  acts  of  congress 
giving  actions  for  wrongs  or  injuries 
causing  death.  Stewart  v.  Baltimore,  etc., 
R.  Co.,  168  U.  S.  445,  449,  42  L.  Ed.  537; 
Briggs  v.  Walker,  171  U.  S.  466,  473,  43 
L.    Ed.    243. 

Effect  of  statutory  provisions  on  inter- 


state commerce. — Until  congress  makes 
some  regulation  touching  the  liabilities 
of  parties  for  marine  torts  resulting  in 
death  of  the  persons  injured,  the  state  of 
Indiana  giving  a  right  of  action  to  the 
personal  representatives  of  the  deceased, 
where  his  death  is  caused  by  the  wrong- 
ful act  or  omission  of  another,  applies, 
the  tort  being  committed  within  the  terri- 
torial limits  of  the  state;  and,  as  thus  ap- 
plied, it  constitutes  no  encroachment  upon 
the  commercial  power  of  congress.  Sher- 
lock v.  Ailing,  93  U.  S.  99,  23  L  Ed.  819. 
See,  generally,  the  title  INTERSTATE 
AND     FOREIGN  COMMERCE. 

10.  Insurance  Co.  v.  Brame,  95  U.  S. 
754,  759,  24   L   Ed.   580. 

Insurance  company. — A.  killed  B.,  upon 
whose  life  there  was  a  policy  of  insur- 
ance in  favor  of  a  third  party.  The  com- 
pany paid  the  insurance,  and  sued  A.  for 
the  damages  it  had  sustained  by  his  act. 
Held,  that  the  action  does  not  lie  at  com- 
mon law,  or  under  the  civil  code  of  Louisi- 
ana, where  the  homicide  was  committed. 
Insurance  Co.  v.  Brame,  95  U.  S.  754,  24 
L  Ed.  580. 

11.  Railroad  Co.  v.  Barron,  5  Wall.  90, 
106,  18  L.  Ed.  591. 

12.  Compromise. — Southern  Pac.  Co.  v. 
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Essentials  to  Recovery — Proximate  Cause. — In  order  to  recover  dam- 
ages for  death  by  wrongful  act,  the  act  must  be  the  proximate  cause  of  the 
death.12  And  to  warrant  a  finding  that  negligence  or  an  act  not  amounting  to 
wanton  wrong  is  the  proximate  cause  of  an  injury,  it  must  appear  that  the  in- 
jury was  the  natural  and  probable  consequence  of  the  negligence  or  wrongful 
act,  and  that  it  ought  to  have  been  foreseen  in  the  light  of  the  attending  circum- 
stances.14 

Omission  of  Duty. — If  there  be  no  omission  of  duty  to  the  decedent,  his 
heirs  have  no  claim.15 

Damages — Measure  and  Elements  of  Damages. — When  the  statute 
giving  the  remedy  expressly  excludes  the  creditors  of  the  deceased  from  any  in- 
terest in  the  recovery,  and  declares  not  only  that  the  judgment  shall  inure  ex- 
clusively to  the  benefit  of  his  family,  but  that  the  damages,  not  exceeding  ten 
thousand  dollars,  shall  be  assessed  "with  reference  to  the  injury"  done  "to  the 
widow  and  next  of  kin  of  such  deceased  person,"  it  is  entirely  proper  that  the 
jury  should  take  into  consideration  the  age  of  the  deceased,  his  health,  strength, 
capacity  to  earn  money,  and  family.  The  injury  done  to  a  family  consisting  of  a 
widow  and  helpless  young  children,  who  depended  for, support  entirely  upon  the 
labor  of  a  husband  and  father  whose  death  was  caused  by  the  wrongful  act  of 
others,  is  much  greater  than  would  be  done  to  any  "next  of  kin"  able  to  maintain 
themselves  and  who  have  never  depended,  and  had  no  right  to  depend,  upon  the 
labor  or  exertions  of  the  deceased  for  their  maintenance.16 

DEATH  DUTY. — See,  also,  the  title  Succession  Taxes.  The  term  death 
duties,  by  which  inheritance  and  legacy  in  whatever  form  imposed  are  described 
in  England,  indicates  the  generic  nature  of  such  taxes.1 

DE  BENE  ESSE. — See  the  title  Depositions. 

DE  BONIS  NON. — As  to  administrator  de  bonis  non,  see  the  title  Executors 
and  Administrators. 


Tomlinson,  163  U.  S.  369,  41  L.  Ed.  193. 
See,  also,  Naeglin  v.  DeCordoba,  171  U. 
S.   638,   641,  43   L.    Ed.    315. 

13.  Proximate  cause. — In  Scheffer  v. 
Railroad  Co.,  105  U.  S.  249,  26  L.  Ed. 
1070,  where  a  collision  occurred  between 
two  railroad  trains,  and  a  person  was  so 
injured  that  he  subsequently  became  de- 
ranged and  committed  suicide,  the  proxi- 
mate cause  of  his  death  was  held  to  be 
his  own  act,  and  an  action  could  not  be 
maintained  against  the  company  for  neg- 
ligently causing  his  death.  (Arose  under 
Virginia   Statutes,   §§  2902-6.) 

14.  Scheffer  v.  Railroad  Co.,  105  U.  S. 
249.   252,   26   L-    Ed.   1070. 

15.  Omission  of  duty. — Northern  Pac, 
R.  Co.  v.  Adams,  192  U.  S.  440,  449,  48  L. 
Ed.    513. 

Section  4100  of  the  Revised  Statutes  of 
Idaho  does  not  provide  that  when  one's 
life  is  taken  by  another  the  heirs  of  the 
former  may  recover  damages,  but  only 
when  it  is  wrongfully  taken,  that  is,  when 
it  is  taken  in  violation  of  the  rights  of  the 
decedent,  wrongful  as  against  him.  North- 
ern Pac.  R.  Co.  v.  Adams,  192  U.  S.  440, 
449,    48    L.    Ed.    513. 

16.  Damages.— Baltimore,    etc.,    R.    Co. 


V.  Mackey,  157  U.  S.  72,  93,  39  L.  Ed. 
624. 

And  it  is  not  error  to  charge  a  jury  un- 
der such  statute  that  they  may  take  into 
consideration  the  age  of  the  man,  his 
health  and  strength,  his  capacity  to  earn 
money  as  they  discovered  it  from  the  evi- 
dence, his  family — who  they  are  and  what 
they  consist  of — and  from  all  the  facts 
and  all  the  circumstances,  make  up  their 
minds  how  much  the  family,  if  anything, 
probably  lose  by  his  death,  and  that  would 
be  how  much  had  the  family  a  reasonable 
expectation  of  receiving;  how  much  had 
they  a  reasonable  expectation  of  receiv- 
ing while  he  lived,  if  he  had  not  been 
killed.  Baltimore,  etc.,  R.  Co.  v.  Mackey, 
157  U.  S.  72,  92,  39  L.   Ed.  624. 

Under  the  Mexican  laws,  damages, 
analogous  to  pensions  and  alimony,  are 
allowed  to  the  beneficiaries  of  the  de- 
ceased until  marriage  or  during  necessity; 
but  in  a  common-law  action  in  the  circuit 
court,  these  damages  cannot  be  commuted 
into  a  lump  sum  by  the  jury.  Slater  v. 
Mexican  Nat.  R.  Co.,  194  U.  S.  120,  130, 
48   L.    Ed.    900. 

1.  Knowlton  v.  Moore,  178  U.  S.  41,  48, 
44  L.  Ed.  969. 
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DEBT. — See,  also,  the  titles  Attachment  and  Garnishment,  vol.  2,  p.  691. 
et  seq. ;  Bankruptcy,  vol.  2,  pp.  795,  922;  Executions;  Impairment  of 
Obligation  of  Contracts;  Imprisonment  for  Debt;  Payment.  As 
to  situs  of  debts,  see  the  titles  Attachment  and  Garnishment,  vol.  2,  p. 
661 ;  Conflict  of  Laws,  vol.  3,  p.  1039 ;  Executors  and  Administrators  ; 
Taxation.  As  to  debts  of  United  States,  see  the  title  United  States.  See  the 
references  made  under  Confiscation,  vol.  3,  p.  1019.     See  note  1. 


1.  Debt. — A  bond  given  for  the  payment 
of  a  certain  sum,  in  gold  and  silver  coin, 
lawful  money  of  the  United  States,  was 
held  not  to  be  a  debt,  within  an  act  pro- 
viding that  United  States  notes  should  be 
legal  tender  for  the  payment  of  debts, 
but  an  obligation  to  deliver  a  particular 
thing.  Bronson  v.  Rodes,  7  Wall.  229,  19 
L.  Ed.  141. 

Moral  obligation. — In  United  States  v. 
Realty  Co.,  163  U.  S.  427,  440,  41  L.  Ed. 
215,  it  is  said:  "Under  the  provisions  of 
the  constitution  (article  1,  §  8),  congress 
has  power  to  lay  and  collect  taxes,  etc., 
'to  pay  the  debts'  of  the  United  States. 
Having  power  to  raise  money  for  that 
purpose,  it  of  course  follows  that  it  has 
power  when  the  money  is  raised  to  ap- 
propriate it  to  the  same  object.  What  are 
the  debts  of  the  United  States  within  the 
meaning  of  this  constitutional  provision? 
It  is  conceded  and  indeed  it  cannot  be 
questioned  that  the  debts  are  not  limited 
to  those  which  are  evidenced  by  some 
written  obligation  or  those  which  are 
otherwise  of  a  strictly  legal  character. 
The  term  debts  includes  those  debts  or 
claims  which  rest  upon  a  merely  equitable 
or  honorary  obligation,  and  which  would 
not  be  recoverable  in  a  court  of  law  if 
existing  against  an  individual.  The  na- 
ion,  speaking  broadly,  owes  a  debt  to  an 
individual  when  his  claim  grows  out  of 
general  principles  of  right  and  justice; 
when,  in  other  words,  it  is  based  upon 
considerations  of  a  moral  or  merely  hon- 
orary nature,  such  as  are  binding  on  the 
conscience  or  the  honor  of  an  individual, 
although  the  debt  could  obtain  no  recog- 
nition in  a  court  of  law.  The  power  of 
congress  extends  at  least  as  far  as  the 
recognition  and  payment  of  claims  against 
the  government  which  are  thus  founded." 
See,  generally,  the  title  CONSTITU- 
TIONAL LAW,  vol.  4,  p.  1. 

Torts.— In  Chase  v.  Curtis,  113  U.  S.  452, 
463,  28  L.  Ed.  1038,  it  is  said:  "Damage 
arising  upon  tort  is  not  a  debt  accrued, 
within  any  reasonable  construction  of 
that  term.  *  *  *  This  reasoning  and 
conclusion,  as  applied  to  the  present  case, 
is  not  weakened,  but  rather  strengthened, 
by  the  language  cited  and  relied  on  by 
counsel  in  support  of  his  proposition, 
from  the  opinion  of  Mr.  Justice  Story  in 
Carver  v.  The  Braintree  Manufacturing 
Co.,  2  Story  432,  448,  construing  a  Mass- 
achusetts statute  enacting  that  'every  per- 
son who  shall  become  a  member  of  any 
manufacturing  corporation  shall  be  lia- 
ble in  his  individual  capacity  for  all  debts 


contracted  during  the  time  of  his  con- 
tinuing a  member  of  such  corporation.' 
He  there  admits  that  debts,  in  the  strict 
sense  of  the  term,  include  only  contracts 
of  the  party  for  the  payment  of  money  and 
nothing  else;  but,  feeling  required  to  con- 
strue the  statute  broadly  as  a  remedial 
statute,  he  gave  to  the  word  debts  a 
meaning,  not  unusual,  as  equivalent  'to 
dues,'  and  to  the  word  'contracted,'  a 
meaning,  which,  though  more  remote,  he 
said,  was  still  legitimate  as  equivalent 
to  'incurred,'  so  that  the  phrase  'debts  con- 
tracted,' in  that  sense,  would  be  equiv- 
alent to  'dues  owing'  or  'liabilities  in- 
curred;' and  would  therefore  cover  unliq- 
uidated claims  arising  from  torts." 

Debt  by  contract. — A  liability  for  a  tort 
created  by  statute  although  reduced  to 
judgment  is  not  a  debt  by  contract. 
Chase  v.  Curtis,  113  U.  S.  452,  28  L.  Ed. 
1038. 

But  in  Pollard  v.  Dwight,  4  Cranch 
421,  2  L.  Ed.  666,  it  was  held  that  under 
the  foreign  attachment  law  of  Connec- 
ticut, an  absent  person,  who  is  liable  in 
damages  for  breach  of  his  covenant,  is 
an  absent  debtor. 

Fine  for  contempt. — In  Spalding  v. 
State  of  New  York,  4  How.  21,  24,  11  L. 
Ed.  858,  it  was  held  that  a  fine  for  con- 
tempt was  not  a  debt  within  a  bankruptcy 
act,  providing  that  a  bankrupt's  certif- 
icate of  discharge  should  be  deemed  a 
full   and   complete   discharge  of  all   debts. 

Stock. — In  Eyster  v.  Centenial  Board 
of  Finance,  94  U.  S.  500,  502,  24  L.  Ed. 
188,  it  is  said:  "The  liability  of  a  cor- 
poration to  its  stockholders  on  account 
of  their  stock  is  not  a  debt.  The  shares  of 
a  stockholder  represent  his  proportion 
of  the  property  of  a  corporation;  and, 
upon  the  winding  up  of  its  affairs,  the 
assets  remaining  after  all  liabilities  are 
discharged  are  for  division  among  the 
stockholders,  according  to  their  respective 
interests.  The  payment  to  stockholders 
upon  such  a  division  is  for  a  dividend  of 
the  property  divided,  not  for  a  debt  owing 
by  the  corporation."  See,  generally,  the 
titles  CORPORATIONS,  vol.  4,  p.  621; 
STOCK   AND   STOCKHOLDERS. 

Taxes. — In  New  Jersey  v.  Anderson,  203 
U.  S.  483,  492,  51  L.  Ed.  284,  it  is  said: 
"Taxes  are  not  debts.  It  was  so  held  by 
this  court  in  the  case  of  Oregon  v.  Lane 
County,  reported  in  7  Wallace.  Debts 
are  obligations  for  the  payment  of  money 
founded  upon  contract,  express  or  implied. 
Taxes  are  imports  levied  for  the  support 
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DEBT  OF  RECORD.— See  note  1. 


of  the  government,  or  for  some  special 
purpose  authorized  by  it."  To  the  same 
effect,  see  Meriwether  v.  Garrett,  102  U. 
S.  472,  513,  26  L.  Ed.  197;  Lane  County  v. 
Oregon,  7  Wall.  71,  80,  19  L.  Ed.  101,  and 
see,  generally,  the  title  TAXATION. 

Debt  in  bankruptcy. — See  the  title 
BANKRUPTCY,  vol.  2,  p.  873. 

Arrears  in  alimony  and  allowance  for 
the  support  of  minor  children,  due  under 
a  decree  in  an  action  for  divorce,  is  not  a 
"debt"  within  the  meaning  of  the  bank- 
ruptcy act  of  July  1,  1898  (30  Stat,  at  L. 
562,  chap.  541,  U.  S.  Comp.  Stat.  1901,  p. 
3447),  §  63.  Wetmore  v.  Markoe,  196  U. 
S.  68,  49  Iv.  Ed.  390. 


1.  Debt  of  record. — In  Bowie  v.  Hen- 
derson, 6  Wheat.  514,  518,  5  L.  Ed.  319,  it 
is  said:  "It  is  further  insisted,  that  this 
is  to  be  considered  as  an  exception  out 
of  the  statute  of  limitations,  because  it  is 
a  debt  of  record.  But  a  debt  of  record,  in 
the  sense  of  the  common  law,  is  a  debt  or 
contract  created  of  record;  such  as  a 
statute  staple,  or  statute  merchant,  and 
not  one  whose  previous  existence  is  only 
admitted  of  record.  The  effect  of  record- 
ing this  debt  was  merely  an  admission  of 
its  existence,  and  not  a  change  of  its  na- 
ture." See,  also,  the  titles  JUDGMENTS 
AND  DECREES;  RECORDS.  And  see 
DEBT,  ante,  p.  203. 


DEBT,  THE  ACTION  OF. 

BY   CLAUDS  R.   YARDLEY. 

I.   Definition,  206. 
II.   Nature  of  Action,  206. 

III.  Right  to  Maintain  Action,  206. 

A.  General  Rule,  206. 

B.  Must  Be  for  Recovery  of  Sum  Certain,  206. 

C.  On  Contracts,  207. 

1.  Simple  Contracts,  207. 

a.  In  General,  207. 

b.  Bills,  Notes  and  Checks,  207. 

c.  To   Recover   Arrears   of   Rent,   207. 

2.  Specialties,  207. 

a.  In  General.  207. 

b.  Bonds,  207. 

D.  Judgment  or  Decree,  208. 

E.  Recovery  of  Taxes  or  Duties,  208. 

F.  Against  Sheriff  for  Escape,  208. 

G.  To  Enforce  an  Award  of  Arbitrator,  208. 
H.  Fines,  Forfeitures  and  Penalties,  208. 

I.  Recovery  Back  of  Usurious  Interest,  208. 
J.  To  Enforce  Stockholders'  Liability,  208. 

IV.  Parties  Defendant,  209. 

V.   Pleadings,  209. 

A.  Declaration,  209. 

1.  In  Debt  on  Judgment,  209. 

2.  Against  an  Executor,  209. 

3.  On  Negotiable  Paper,  209. 

B.  Profert  and  Oyer,  209. 

C.  The  Plea,  209. 

1.  Nil  Debet,  209. 

a.  Specialties,  209. 

b.  Judgments,  209. 

c.  Admission  of  Evidence  under  Nil  Debet,  209. 

2.  Non  Est  Factum,  209. 

3.  Plene  Administravit,  209. 

4.  Payment,   210. 

5.  Limitation  of  Actions,  210. 

D.  Variance,  210. 

VI.   Verdict  and  Judgment,  211. 

A.  Responsiveness,  210. 

B.  Informality  in   Verdict,  211. 

C.  Money  Judgments,  211. 

D.  Amount  of  Recovery,  211. 

CROSS    REFERENCES. 

See  the  titles  Actions,  vol.  1,  p.  Ill;  Arbitration  and  Award,  vol.  2,  p. 
487;  Assumpsit,  vol.  2,  p.  636;  Attachment  and  Garnish  mknt.  vol.  2,  p. 
660;  Bail  and  Recognizance,  vol.  2,  p.  771;  Biles,  Notes  and  Checks,  vol. 
3,  p.  356;  Bonds,  vol.  3,  pp.  382,  421;  Constitutional  Law.  vol.  4,  p.  1;  Con- 
tracts, vol.  4,  p.  552;  Corporations,  vol.  4,  p.  621;  Costs,  vol.  4,  p.  802;  Doc- 
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umentary  Evidence;  Escape ;  Equity ;  Evidence;  Executions;  Executors 
and  Administrators;  Frauds,  Statute  of;  Husband  and  Wife;  Imprison- 
ment for  Debt;  Judgments  and  Decrees;  Jurisdiction;  Landlord  and 
Tenant;  Limitation  of  Actions  and  Adverse  Possession;  Officers  and 
Agents  of  Private  Corporations;  Parties;  Partnership;  Payment;  Pen- 
alties and  Forfeitures;  Pleading;  Profert  and  Oyer;  Records;  Remit- 
titur; Revenue  Laws;  Seals  and  Sealed  Instruments;  Set-Off,  Recoup- 
ment'and  Counterclaim;  Stock  and  Stockholders;  Taxation;  Usury; 
Variance;  Verdict;  Wills. 

As  to  whether  abolishing  imprisonment  for  debt  comes  within  the  constitu- 
tional inhibition  against  the  impairment  of  contracts,  see  the  title  Impairment 
of  Obligation  of  Contracts.  As  to  the  joinder  of  the  actions  of  debt  and  as- 
sumpsit, see  the  title  Assumpsit,  vol.  2,  p.  642.  As  to  pleading  the  statute  of  lim- 
itations in  an  action  of  debt,  see  the  title  Limitation  of  Actions  and  Adverse 
Possession.  As  to  a  recovery  of  the  amount  of  negotiable  note  or  bill  of  ex- 
change bv  an  action  of  debt,  see  the  title  Bills.  Notes  and  Checks,  vol.  3,  p. 
356.  As  to  the  recovery  of  the  penalty  of  an  embargo  bond  by  an  action  of  debt, 
see  the  title  Embargo  and  Nonintercourse  Laws.  As  to  the  defense  of  una- 
voidable accident  in  an  action  upon  an  embargo  bond,  see  the  title  Embargo  and 
Nonintercourse  Laws.  As  to  the  enforcement  of  a  stockholder's  .  liability 
by  an  action  of  debt,  see  the  title  Stocks  and  Stockholders.  As  to  the  re- 
covery back  of  usurious  interest  by  an  action  of  debt,  see  the  title  Usury.  As 
to  the  enforcement  of  an  award  of  arbitrators  by  an  action  of  debt,  see  the  title 
Arbitration  and  Award,  vol.  2,  p.  487.  As  to  the  distinction  between  the  ac- 
tion of  debt  and  that  of  covenant,  see  the  title  Covenant,  Action  of,  ante,  p.  1. 

I.    Definition. 

The  action  of  debt  is  an  action  brought  for  the  recovery  of  a  debt  eo  nomine 
and  in  numero.1 

II.    Nature  of  Action. 

The  action  of  debt  is  in  the  nature  of  an  original  suit.2 

III.    Right  to  Maintain  Action. 

A.  General  Rule. — The  general  rule  is  that  an  action  of  debt  may  be  main- 
tained for  any  debt  of  record,  any  debt  due  by  specialty  or  for  any  sum  certain.3 

Where  There  Is  Duty  to  Pay  Money. — x\n  action  of  debt  may  be  brought 
in  every  case  where  the  common  law  creates  a  duty  for  the  payment  of  money, 
and  in  every  case  where  there  is  an  express  contract  for  the  payment  of  money.4 

B.  Must  Be  for  Recovery  of  Sum  Certain. — The  action  of  debt  can  only 

1.  Defined.— Carrol  v.  Green,  92  U.  S.  2d.  Specialties  acknowledged  to  be  en- 
509.  513.  23  L.  Ed.  738.  tered  of  record,  as  a  recognizance,  statutes 

2.  Original  suit.— Davis  v.  Packard,  7  merchant,  or  staple,  or  such  like.  3d. 
Pet.    276,    8    L.    Ed.    684.  Specialties  indented,  or  not  indented.  4th. 

An  action  of  debt  on  a  judgment  is  an  Contracts    without    specialties,    either    ex- 

ori^inal    suit       Davis    v.    Packard,    7    Pet.  press    or    implied.      Respublica  v.    Lacaze, 

276?  8   L.   Ed.   684.  2  Ball.  118,  123,  1  L.  Ed.  313. 

3.  Debt  of  record  specialty  or  sum  cer-  Debt  lies  whenever  a  sum  certain  is  due 
tain.— Respublica  v.  Lacaze,  2  Dall.  118,  to  the  plaintiff,  or  a  sum  which  can  read- 
123  1  L.  Ed.  313;  Raborg  v.  Peyton,  2  ily  be  reduced  to  a  certainty — a  sum  re- 
Wheat  385,  388,  4  L.  Ed.  268;  Penning-  quiring  no  future  valuation  to  settle  its 
ton  V  Gibson,  16  How.  65,  78,  14  L.  Ed.  amount,  and  it  is  immaterial  in  what 
847;  Stockwell  v.  United  States,  13  Wall.  manner  the  obligation  is  incurred  or  by 
531 '  °0  L  Ed  491*  Mills  V.  Scott,  99  U.  S.  what  it  is  evidenced.  Stockwell  v.  United 
25  '29,   25   L.    Ed.'294.  States,   13   Wall.    531,    542,   20    L,    Ed.    491; 

Debts,  for  which  an  action  of  debt  may  Mills  v.  Scott,  99   U.   S.   25,  29,   25   L.   Ed. 

be  brought  at  common  law,  may  be  classed  294. 

under  four  general  heads:    1st.    Judgments  4.    Duty  to  pay  money.— Raborg  v.  Pey- 

obtained   in   a   court   of  record  on   a   suit.  ton,  2  Wheat.  385,  388,  4  L.  Ed.  268. 
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be  brought  for  the  recovery  of  a  sum  certain,  or  where  the  sum  is  capable  of 
being  readily  reduced  to  a  certainty.5 

Will  Not  Lia  for  Unliquidated  Damages. — Therefore  an  action  of  debt  is 
not  sustainable  for  unliquidated  damages.6 

C.  On  Contracts — 1.  Simple  Contracts— a.  In  General. — An  action  of 
debt  may  be  brought  upon  a  simple  contract  either  express  or  implied.7 

b.  Bills,  Notes  and  Cheeks. — As  to  the  right  to  maintain  an  action  of  debt  on 
a  bill  of  exchange  or  a  promissory  note,  see  the  title  Bills,  Notes  and  Checks, 
vol.  3,  p.  356. 

c.  To  Recover  Arrears  of  Rent. — An  action  of  debt  may  be  maintained  to  re- 
cover arrears  of  rent,  even  though  the  defendant  enter  into  possession  of  the 
land  without  an  express  contract  of  rental.8 

2.  Specialties — a.  In  General. — By  the  common  law  an  action  of  debt  could 
be  maintained  on  a  specialty  whether  entered  of  record,  indented  or  not  in- 
dented.9 

b.  Bonds. — Bond  of  Receiver  of  Public  Moneys. — An  action  of  debt  may 
be  brought  against  the  principal  and  the  sureties  on  the  bond,  given  by  a  receiver 
of  public  moneys,  to  recover  a  balance  of  an  account  due  from  him  to  the 
United  States.10' 

Recognizance  of  Bail. — An  action  of  debt  may  be  brought  on  a  recognizance 
of  bail.11 


5.  Recovery  of  sum  certain. — Carrol  v. 
Green,  92  U.  S.  509,  513,  23  L.  Ed.  738; 
Mills  v.  Scott,  99  U.  S.  25,  29,  25  L.  Ed. 
294. 

6.  Unliquidated  damages. — Carrol  v. 
Green,  92  U.   S.   509,  513,  23  L.   Ed.   738. 

7.  Express  or  implied  contracts. — Res- 
publica  v.  Lacaze,  2  Dall.  118,  1  L.  Ed. 
313. 

An  action  of  debt  may  be  brought  for 
the  recovery  of  a  sum  of  money  due  upon 
an  express  written  contract.  Respublica 
v.  Lacaze,  2  Dall.  118,  1  L.  Ed.  313. 

The  general  principle  has  been  very 
correctly  stated  by  Lord  Chief  Baron 
Comyn,  that  debt  lies  upon  every  express 
contract  to  pay  a  sum  certain;  and  he  adds 
also,  that  it  lies  though  there  be  only  an 
implied  contract.  (Com.  Dig.  Debt,  A,  8; 
A,  9.)  Raborg  v.  Peyton,  2  Wheat.  385, 
4   L    Ed.   268. 

Payments  at  different  times. — A  con- 
tract for  the  payment  of  distinct  sums 
of  money,  at  different  periods,  is  very 
much  in  the  nature  of  distinct  contracts. 
An  action  of  debt  lies  for  each  sum,  as  it 
becomes  due,  and  when  that  sum  is  paid, 
the  debtor  or  contractor  is  forever  dis- 
charged from  the  contract  to  pay  it.  Faw 
v.  Marsteller,  2  Cranch  10,  24,  2  L.  Ed. 
191. 

8.  Recovery  of  rent. — Vaughan  v.  Blan- 
chard,  4  Dall.  124,  1  L.  Ed.  769;  Carpenter 
v.  United  States,  17  Wall.  489,  493.  21  L. 
Ed.  680.  See,  also,  the  title  LANDLORD 
AND  TENANT. 

"Though  it  has  sometimes  been  said 
that  an  action  of  debt,  or  assumpsit,  for 
the  use  and  occupation  of  land,  can  be 
maintained  only  when  the  relation  of 
landlord  and  tenant  has  existed  between 
the  plaintiff  and  defendant,  this  is  not 
strictly    accurate,    if    it    be    meant    that    a 


demise  must  be  in  fact  proved.  It  is  true 
that  the  statute  of  11  George  II,  chapter 
19,  §  14,  enacted  that  the  action  might  be 
sustained  when  a  demise  has  been  proved, 
but  the  action  existed  before  the  statute 
was  enacted,  and  the  only  effect  of  the 
statute  was  to  enlarge  its  sphere.  Privity 
of  contract  is  doubtless  essential  in  all 
cases.  But  when  the  defendant  has  en- 
tered and  occupied  by  permission  of  the 
plaintiff,  without  any  express  contract, 
the  law  implies  a  promise  on  his  part  to 
make  compensation  or  pay  a  reasonable 
rent  for  his  occupation.  In  such  a  case, 
the  consent  of  the  owner  to  the  defend- 
ant's entry,  followed  by  such  entry  and 
by  subsequent  occupation,  may  be  con- 
sidered equivalent  to  a  demise,  or  at  least 
prima  facie  evidence  of  a  demise."  Car- 
penter v.  United  States,  17  Wall.  489.  493, 
21  L.  Ed.  680.  See,  also.  Vaughn  v.  Blan- 
chard,  4  Dall.  124,  1  L.   Ed.  769. 

9.  May  be  maintained  on  specialty. — 
Respublica  v.  Lacaze,  2  Dall.  118,  123,  1 
L.    Ed.   313. 

10.  Bond  of  receiver  of  public  money. — 
Walton  v.  United  States,  9  Wheat.  651,  6 
L.  Ed.  182.  See,  also,  the  title  BONDS, 
vol.  3,  pp,  382,  423,  431. 

The  official  bond  given  by  a  receiver  of 
public  moneys,  does  not  extinguish  the 
simple  contract  debt  arising  from  a  bal- 
ance of  account  due  from  him  to  the 
United  States.  An  action  of  assumpsit 
for  the  balance  of  account,  and  an  action 
of  debt,  upon  the  bond,  against  the  prin- 
cipal and  sureties,  may  be  maintained  at 
the  same  time.  Walton  v.  United  States, 
9  Wheat.  651,  6   L   Ed.   182. 

11.  Recognizance  of  bail. — Davis  v. 
Packard.  7  Pet.  276.  8  L.  Ed.  684.  See, 
generally,  the  title  BAIL  AND  RE- 
COGNIZANCE, vol.  2,  pp.  771,  779. 
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D.  Judgment  or  Decree. — See  the  title  Judgments  and  Decrees. 

E.  Recovery  of  Taxes  or  Duties. — An  action  of  debt  may  be  maintained 
by  the  United  States  for  the  recovery  of  taxes  due  under  the  internal  revenue 
laws,12  for  taxes  due  to  the  United  States  from  a  state  bank,13  and  also  to  re- 
cover duties  on  imported  goods.14 

F.  Against  Sheriff  for  Escape. — See  the  title  Escape. 

G.  To  Enforce  an  Award  of  Arbitrator. — As  to  the  right  to  maintain  an 
action  of  debt  where  one  party  to  an  award  by  arbitrators  refuses  to  perform 
the  same,  see  the  title  Arbitration  and  Award,  vol.  2,  p.  487. 

H.  Fines,  Forfeitures  and  Penalties. — Almost  every  fine  or  forfeiture 
under  a  penal  statute  may  be  recovered  by  an  action  of  debt.15 

Under  Particular  Statute. — But  an  action  of  debt  cannot  be  maintained  by 
the  United  States  to  recover  the  penalties  prescribed  by  the  fourth  section  of  the 
act  of  congress  approved  July  18,  1866  (14  Stat.  179),  entitled  "An  act  to  pre- 
vent smuggling,  and  for  other  purposes."  The  act  contemplated  a  criminal  pro- 
ceeding and  not  a  civil  remedy.16 

I.    Recovery  Back  of  Usurious  Interest. — See  the  title  Usury. 

J.  To  Enforce  Stockholders'  Liability. — As  to  whether  an  action  of  debt 
will  lie  to  enforce  the  statutory  liability,  see  the  title  Stock  and  Stockholders. 


12.  Taxes. — Dollar  Savings  Bank  v. 
United  States,  19  Wall.  227,  22  L.  Ed.  80. 
See,  also,  the  title  REVENUE  LAWS. 

By  the  internal  revenue  law  the  United 
States  are  not  prohibited  from  adopting 
the  action  of  debt  or  any  other  common- 
law  remedy  for  collecting  what  is  due  to 
them.  This  is  true  on  general  principles. 
Dollar  Savings  Bank  v.  United  States,  19 
Wall.   227,   22    L.    Ed.   80. 

13.  Due  from  state  bank. — "In  Dollar 
Savings  Bank  v.  United  States,  19  Wall. 
227,  22  L.  Ed.  80,  it  was  held  that  the 
United  States  could  maintain  an  action 
of  debt  for  taxes  due  by  a  state  bank  in  a 
circuit  court  of  the  United  States,  in  dis- 
regard of  a  state  statute  prescribing  a 
special  form  of  remedy  for  the  assessment 
and  collection  of  taxes  due  by  banks." 
Quoted  in  United  States  v.  Snvder,  149  U. 
S.  210,  2 15,  37  L.  Ed.  705;  Meredith  v. 
United   States,  13  Pet.  486,  10   L.   Ed.  258. 

14.  United  States  v.  Snyder,  149  U  S. 
210,  215,   37   L«  Ed.   705. 

"In  United  States  v.  Lyman,  1  Mason 
482,  Judge  Story  held  that  debt  might  be 
maintained  in  the  circuit  court  for  Massa- 
chusetts to  recover  duties  upon  imported 
goods;  a  doctrine  reasserted  by  this  court 
in  Meredith  v.  United  States,  13  Pet.  486, 
10  L.  Ed.  258."  Dollar  Savings  Bank  v. 
United  States,  19  Wall.  227,  240,  22  L. 
Ed.  80.  See,  also,  the  title  REVENUE 
LAWS. 

15.  Fines,  forfeitures  and  penalties. — 
Adams  v.  Woods,  2  Cranch  336,  341,  2 
L  Ed.  297;  Stockwell  v.  United  States,  13 
Wall.  531,  20  L.  Ed.  491;  Chafifee  v.  United 
States,  is  Wall.  516,  21  L.  Ed.  908.  See, 
also,  the  title  PENALTIES  AND  FOR- 
FEITURES. 

"It  has  frequently  been  ruled  that  debt 
will  lie,  at  the  suit  of  the  United  States, 
to  recover  the  penalties  and  forfeitures 
imposed      by      statutes."        Stockwell       v. 


United    States,    13    Wall.    531,    543,    20    L 
Ed.  491. 

"Nor  is  it  doubted  that  when  a  statute 
gives  to  a  private  person  a  right  to  re- 
cover a  penalty  for  a  violation  of  law,  he 
may  maintain  an  action  of  debt."  Stock- 
well  v.  United  States,  13  Wall.  531,  542, 
20  L   Ed.  491. 

The  action  of  debt  lies  for  a  statutory 
penalty,  because  the  sum  demanded  is 
certain,  but  though  in  form  ex  contractu 
it  is  founded  in  fact  upon  a  tort.  The 
necessity  of  establishing  a  joint  liability 
in  such  cases  does  not  exist;  it  is  suffi- 
cient if  the  liability  of  any  of  the  defend- 
ants be  shown.  Judgment  may  be  entered 
against  them  and  in  favor  of  the  others, 
whose  complicity  in  the  offense  for  which 
the  per-  ty  is  prescribed  is  not  proved, 
as  though  the  action  were  in  form  as  well 
as  in  substance  ex  delicto.  Chaffee  v. 
United  States,  18  Wall.  516,  21  L.  Ed. 
908. 

The  second  section  of  the  act  of  March 
3d,  1823,  amendatory  of  the  act  regulat- 
ing the  entry  of  merchandise  imported 
into  the  United  States  from  any  adjacent 
territory  (3  Stat,  at  Large,  781),  enacts: 
"That  if  any  person  or  persons  shall  re- 
ceive, conceal,  or  buy  any  goods,  wares,  or 
merchandise,  knowing  them  to  have  been 
illegally  imported  into  the  United  States, 
and  liable  to  seizure  by  virtue  of  any  act 
in  relation  to  the  revenue,  such  person  or 
persons  shall,  on  conviction  thereof,  for- 
feit and  pay  a  sum  double  the  amount  or 
value  of  the  goods,  wares,  or  merchan- 
dise so  received,  concealed,  or  purchased." 
Held,  that  a  civil  action  of  debt  will  lie, 
at  the  suit  of  the  United  States,  to  re- 
cover the  forfeitures  or  penalties  incurred 
under  this  section.  Stockwell  v.  United 
States,  13  Wall.   531,  :.'0  L   Ed.  491. 

16.  Particular  statute. — United  States  v. 
Claflin,  97   U.   S.  546,  24   L.    Ed.   1028. 
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IV.    Parties  Defendant. 

An  action  of  debt  may  be  brought  against  an  executor  in  cases  of  simple  con- 
tract and  of  promissory  notes  of  bis  decedent.17 

Judgment  of  Another  State. — And  it  has  been  held,  that  an  action  of  debt 
will  not  lie  against  an  administrator,  in  one  state,  on  a  judgment  obtained  against 
a  different  administrator  of  the  same  intestate,  appointed  under  the  authority  of 
another  state. 1S 

One  of  Two  Obligors. — It  has  been  held,  that  an  action  of  debt  may  be 
maintained  against  one  of  two  parties  to  an  obligation  where  the  state  law  so 
allows.19 

Bailee  of  Money. — An  action  of  debt  lies  against  a  person  to  whom  money 
has  been  delivered  for  the  use  of  a  third  person.20 

V.    Pleadings. 

A.  Declaration — 1.  In  Debt  on  Judgment. — See  the  title  Judgments  and 
Decrees. 

2.  Against  an  Executor. — The  action  of  debt,  against  an  executor,  should 
be  in  the  detinet  only  and  not  in  debet  et  detinet,  unless  he  has  made  himself  per- 
sonally responsible,  as  by  a  devastavit.21 

3.  On  Negotiable  Paper. — As  to  all  questions  pertaining  to  the  declaration 
in  an  action  of  debt  on  negotiable  paper,  see  the  title  Bills,  Notes  and  Checks, 
vol.  3,  p.  257. 

B.    Profert  and  Oyer. — See  the  title  Profert  and  Oyer. 

The  Plea — 1.    Nil  Debet — a.   Specialties. — See  the  title  Bonds,  vol.  3,  p. 


C 

431. 
b. 
c. 


Judgments. — See  the  title  Judgments  and  Decrees. 

Admission  of  Evidence  under  Nil  Debet. — Where  nil  debet  is  pleaded,  it 
is  not  error  to  strike  out  a  notice  of  special  matter  to  be  given  in  evidence, 
where  evidence  of  such  matter  is  admissible  under  the  plea.22 

2.  Non  Est  Factum. — See  Bonds,  vol.  3,  pp.  431,  432. 

3.  PlEnE  Administravit. — In  an  action  of  debt  against  an  executor  and  ad- 
ministrator, he  may  interpose  a  plea  of  plene  administravit,  and  the  fact  that  he 
fails  to  sustain  it  does  not  make  it  a  false  plea.23 


17.  Childress  v.  Emory,  8  Wheat,  642, 
5  L,  Ed.  705.  See  the  titles  EXECU- 
TORS AND  ADMINISTRATORS;  PAR- 
TIES. 

18.  Judgment  of  another  state. — Stacy 
v.  Thrasher,  6  How.  44.  12  L.  Ed.  337. 
See.  also,  the  titles  EXECUTORS  AND 
ADMINISTRATORS;  JUDGMENTS 
AND  DECREES. 

19.  One  of  two  obligors. — Rogers  v. 
Batchelor,  12  Pet.  221,  9  L.  Ed.  1063. 

An  action  of  debt  was  instituted  in  the 
district  court  of  the  United  States,  on  an 
obligation  under  the  hands  and  seals  of 
two  persons;  the  action  was  against  one 
of  the  parties  to  the  instrument.  The 
laws  of  Mississippi  allow  an  action  on 
such  an  instrument  to  be  maintained 
against  one  of  the  parties  only.  Rogers 
v.  Batchelor,  12  Pet.  221.  9   L.   Ed.   1063. 

20.  Bailee  of  money. — Raborg  v.  Pey- 
ton, 2  Wheat.  385,  386,  4  L.  Ed.  268. 

If  one  person  deliver  money  to  another, 
for  the  use  of  a  third  person,  it  has  been 
settled,  that  such  a  privity  exists,  that  the 
latter  may  maintain  an  action  of  debt 
against  the  bailee.  Raborg  v.  Peyton,  2 
Wheat.   385,  386,  4  L.    Ed.   268. 

21.  Against     executor. — Childress      v. 
5  U  S  Enc— 14 


Emory,  8  Wheat.  642,  5  L.  Ed.  705.  See, 
generally,  the  title  EXECUTORS  AND 
ADMINISTRATORS. 

22.  Evidence. — United  States  v.  Stone, 
106   U.   S.   525,  27   L.   Ed.    163. 

There  was  no  error,  as  alleged,  in  strik- 
ing out  the  notice  of  the  special  matter, 
to  be  given  in  evidence,  under  the  plea  of 
nil  debet.  It  was  proper  to  strike  it  out, 
because  it  was  matter  which  denied  the 
plaintiff's  whole  cause  of  action,  which, 
consequently,  it  was  bound  to  meet  with 
its  own  evidence  in  the  first  instance,  and 
which,  therefore,  the  defendants  traversed 
by  the  plea  of  nil  debet,  and  the  plea 
denying  the  alleged  breach  of  the  condi- 
tion of  the  bond.  Any  evidence  which 
would  have  been  competent  under  the 
notice  would  have  been  equally  so  with- 
out it;  and,  in  point  of  fact,  all  the  evi- 
dence offered  on  the  part  of  the  defend- 
ants, which  was  competent  under  the  no- 
tice, was  admitted  under  the  pler^. 
United  States  v.  Stone,  106  U.  S.  525,  527, 
27   L.    Ed.    163. 

23.  Plene  administravit. — Siglar  v.  Hay- 
wood, 8  Wheat.  67.-.,  :,  I..  Ed.  713.  See, 
also,  the  title  EXECUTORS  AND  AD- 
MINISTRATORS. 
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4.  Payment. — In  an  action  of  debt  upon  a  bond  it  is  proper  for  the  defend- 
ant to  interpose  a  plea,  that  the  penalty  of  the  bond  was  paid  previously  to  be- 
ginning the  action.-4 

Satisfaction  and  Want  of  Consideration. — Under  the  plea  of  payment  to 
an  action  of  debt  upon  a  bond,  evidence  may  be  received  of  payment  of  a  smaller 
sum  with  an  acknowledgment  by  the  plaintiff  that  it  was  in  full  of  all  demands,25 
the  defendant  may  also  show  that  the  debt  satisfied  by  the  transfer  of  merchan- 
dise and  choses  in  action  to  plaintiff,20  and  an  early  case,  holds  that  under  the 
practice  in  Pennsylvania,  want  of  consideration  could  be  received  in  evidence.27 

Unliquidated  Damages. — But  under  the  plea  of  payment  evidence  was  not 
admissible  of  unliquidated  damages  due  defendant  caused  by  plaintiff's  tort.28 

Power  of  Jury. — And  it  is  proper  where  the  plea  of  payment  is  interposed 
to  an  action  of  debt  upon  a  bond  for  the  jury  to  consider  everything  paid  which 
should  have  been  paid.29 

5.  Limitation  of  Actions. — As  to  pleading  the  statute  of  limitations  as  a  de- 
fense to  an  action  of  debt,  see  the  title  Limitation  of  Actions  and  Adverse. 
Possession. 

D.  Variance. — It  has  been  held,  that  the  allegation  in  declaration  in  an  ac- 
tion of  debt  that  the  decree  upon  which  the  action  is  based  is  for  a  certain  sum;,. 
will  not  be  supported  by  proof  which  shows  the  decree  to  be  for  that  sum  with 
interest,  but  the  variance  will  be  fatal.20 


24.  Swift  v.  Hawkins,  1  Dall.  17.  1  L. 
Ed.  18;  Hollingsworth  V.  Ogle,  1  Dall.  257, 
260,  1  L.  Ed.  126;  Kachlin  v.  Mulhallon,  2 
Dall.  237,  238,  1  L-  Ed.  363;  Buddicum  V. 
Kirk,  3  Cranch  293,  2  L.  Ed.  444;  Hender- 
son v.  Moore,  5  Cranch  11,  3  L.  Ed.  22. 
See,  also,  the  titles  BONDS,  vol.  3,  p. 
432;  PAYMENT. 

Where  a  clerk  of  a  court  was  sued  upon 
his  official  bond,  and  the  breach  alleged 
was,  that  he  had  surrendered  certain  goods 
without  taking  a  bond  with  good  and 
sufficient  securities,  and  the  plea  was,  that 
the  bond  which  had  been  taken  was  as- 
signed to  the  plaintiffs,  who  had  brought 
suit,  and  received  large  sums  of  money  in 
discharge  of  the  bond — this  plea  was  suffi- 
cient, and  a  demurrer  to  it  was  properly 
overruled.  Bevins  v.  Ramsey,  15  How. 
179,  14  L.  Ed.  652. 

25.  Receipt  of  smaller  sum  in  satisfac- 
tion.—  Henderson  v.  Moore,  5  Cranch  11, 
3  L.  Ed.  22.  See,  generally,  the  title 
BONDS,  vol.  3,  p.  430. 

Upon  the  plea  of  payment,  to  an  action 
of  debt  upon  a  bond,  conditioned  to  pay 
$500,  evidence  may  be  received  of  the 
payment  of  a  smaller  sum,  with  an  ac- 
knowledgment by  the  plaintiff,  that  it  was 
in  full  of  all  demands;  and  from  such  evi- 
dence, if  uncontradicted,  the  jury  may  and 
ought  to  infer  payment  of  the  whole.  Hen- 
derson v.  Moore,  5  Cranch  11,  3  L.  Ed.  22. 

26.  Transfer  of  merchandise  and  choses 
in  action. — Buddicum  v.  Kirk,  3  Cranch 
293,   2   L.   Ed.   444. 

Upon  the  plea  of  payment,  to  debt  on 
bond,  it  is  competent  for  the  defendant  to 
give  in  evidence,  that  wheat  was  de- 
livered to  the  plaintiff,  on  account  of  the 
bond,  at  a  certain  price;  and  that  the  de- 
fendant assigned  sundry  debts  to  the 
plaintiff,  part   of   which  were  collected   by 


the  plaintiff,  and  part  lost  by  his  indul- 
gence or  negligence.  Buddicum  v.  Kirk,. 
3   Cranch  293,  2  L-   Ed.  444. 

27.  Want  of  consideration. — Swift  v.. 
Hawkins,   1   Dall.   17,   1   L.    Ed.   18. 

28.  Kachlin  v.  Mulhallon,  2  Dall.  237, 
238,   1   L-    Ed.   363. 

An  action  of  debt  was  brought  upon  a 
bond.  The  defendants  entered  a  plea  of 
payment.  The  counsel  for  the  defend- 
ants had  given  notice,  agreeable  to  the 
39th  rule  of  practice,  that  evidence  to  the 
following  effect  would  be  offered  on  the 
trial  of  the  cause,  to  wit:  That  the  bond' 
was  given  for  payment  of  the  considera- 
tion money  of  a  tract  of  land  and  mill,, 
which  the  plaintiffs  had  sold  to  the  de- 
fendants, reserving  in  the  deed  a  right  to 
swell  and  raise  the  water,  so  as  not  to 
injure  the  mill;  but  that  the  plaintiffs  had 
raised  the  waters,  so  as  to  injure  the  mill. 
It  was  held,  this  evidence  was  not  admis- 
sible. Kachlin  v.  Mulhallon,  2  Dall.  237,. 
238,   1   L.   Ed.  363. 

29.  Jury  may  consider  everything  paid. 
—Hollingsworth  v.  Ogle,  1  Dall.  257,  1  L. 
Ed.    126. 

"In  action  of  debt,  brought  upon  a  bond, 
and  where  the  issue  is  joined  upon  a  plea 
of  payment,  the  jury  may  and  ought  to 
presume  everything  to  have  been  paid, 
which,  ex  ,-equo  et  bono,  in  equity  and 
good  conscience,  ought  not  to  be  paid. 
Such  is  the  current  of  the  determinations 
in  the  court  of  chancery  of  England;  and 
the  same  principle  is  recognized  in  the 
case  of  Moses  v.  Macferlan,  2  Burr.  1005„ 
for,  though  the  courts  of  justice  cannot 
alter  or  destroy  the  contract  of  the  par- 
ties, they  may  interpose  to  render  it  con- 
formable to  reason,  justice  and  con- 
science." Hollingsworth  v.  Ogle,  1  Dall. 
257,   260,   1   L.    Ed.   126. 

30.  Variance. — Thompson  v.  Jameson,  1 
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VI.    Verdict  and  Judgment. 

A.  Responsiveness. — The  verdict  of  the  jury  in  an  action  of  debt  which 
finds  that  the  defendant  owes  the  debt  as  averred  in  the  declaration  is  sufficient.31 
The  judgment  in  an  action  of  debt  should  be  responsive  to  the  writ.32 

B.  Informality  in  Verdict.— Because  the  verdict  in  debt  is  informal,  in  be- 
ing entered  for  the  amount  due,  when  it  should  have  been  for  the  penalty  of  the 
bond,  is  no  ground  for  arresting  the  judgment.33 

C.  Money  Judgments. — See  the  title  Judgments  and  Decrees. 

D.  Amount  of  Recovery. — The  judgment  in  an  action  of  debt  should  be  re- 
sponsive to  the  writ  and  be  given  for  the  whole  sum  demanded,  or  show  why  it 
was  given  for  a  less  sum,24  and  while  the  amount  of  recovery  may  under  some 
circumstances  be  less  than  the  amount  demanded  in  the  writ,35  yet  where  the 
action  is  brought  upon  a  bond,  the  amount  of  the  judgment  can  in  no  cause  be 
greater  than  the  penalty  of  the  bond,36  although  the  judgment  in  some  cases  may 
include  interest,37  and  it  has  been  held,  that  under  the  practice  that  formerly 
prevailed  in  Louisiana,  it  was  proper  for  the  court  in  an  action  of  debt  to  render 
judgment  for  the  sum  of  the  principal  and  interest  without  the  intervention  of 
the  jury.88 


Cranch  282,  2  L.   Ed.  109.     See,  generally, 
the  title  VARIANCE. 

An  action  of  debt  for  £  860  12s.  Id., 
founded  on  a  decree  in  chancery,  is  not 
supported  by  a  decree  for  £  860  12s.  Id., 
with  interest  from  a  certain  day  to  the  day 
of  rendering  the  decree;  but  the  variance 
is  fatal.  Thompson  v.  Jameson,  1  Cranch 
282,  2  L.  Ed.  109. 

31.  Responsive. — Long  v.  Palmer,  16 
Pet.  65,  10  L.  Ed.  888. 

32.  Hughes  v.  Union  Ins.  Co.,  8  Wheat. 
294,  5  L.  Ed.  620.  See  the  title  JUDG- 
MENTS AND  DECREES. 

33.  Informality. — Huff  v.  Hutchinson,  14 
How.  5S6,  589,  14  L.  Ed.  553.  See,  also, 
the  title  VERDICT. 

34.  Amount. — Hughes  v.  Union  Ins.  Co., 
8  Wheat.  294,  319,  5  L.  Ed.  620.  See  the 
title  JUDGMENTS  AND  DECREES. 

35.  Hughes  v.  Union  Ins.  Co.,  8  Wheat. 
294,  5  L.  Ed.  620. 

In  debt,  a  less  sum  may  be  recovered 
than  that  demanded  in  the  writ,  where  an 
entire  sum  is  demanded  and  it  is  shown 
by  the  counts,  to  consist  of  several  dis- 
tinct accounts,  or  where  the  precise  sum 
demanded  is  diminished  by  extrinsic  cir- 
cumstances. Hughes  v.  Union  Ins.  Co., 
8  Wheat.  294,  5  L.   Ed.  620. 

36.  Cannot  exceed  amount  of  bond. — 
Farrar  v.  United  States,  5  Pet.  373,  374,  8 
L.  Ed.  159. 

This  was  an  action  of  debt,  brought  by 
the  United  States,  in  the  district  court  of 
the  United  States  for  the  district  of  Mis- 
souri, against  Bernard  G.  Farrar,  Joseph 
C.  Brown  and  others,  upon  'a  bond  dated 
the  7th  day  of  August,  1823,  in  the  penal 
sum  of  $30,000,  conditioned,  that  "whereas, 
the  president  of  the  United  States  had, 
pursuant  to  law,  appointed  William  Rec- 
tor surveyor  of  the  public  lands  in  the 
state  of  Illinois  and  Missouri,  and  in  the 
territory  of  Arkansas;  now,  therefore,  if 
the    said    William    Rector    shall    faithfully 


execute  and  discharge  the  duties  of  his 
office,  then  the  obligation  to  be  void." 
The  defendants  pleaded,  that  William 
Rector  had  performed  his  duties  as  sur- 
veyor. The  breach  assigned  in  the  repli- 
cation was,  that  at  the  time  of  the  execu- 
tion of  the  bond,  "there  were  in  the  hands 
of  the  said  William  Rector,  as  such  sur- 
veyor, to  be  by  him,  in  the  discharge  of 
the  duties  of  his  office,  applied  and  dis- 
bursed for  the  use  and  benefit  of  the 
plaintiffs,  divers  sums  of  money,  amount- 
ing in  the  whole  to  a  large  sum  of  money, 
to  wit,  the  sum  of  $44,780.38;  and  that  the 
said  William  Rector  hath  not  applied  and 
disbursed  the  same,  or  any  part  thereof, 
for  the  use  and  benefit  the  plaintiffs,  as 
in  the  execution  of  the  duties  of  his  said 
office  he  ought  to  have  done."  Upon  this 
plea,  issue  was  taken,  and  under  the  in- 
structions of  the  court,  the  jury  found  the 
issue  for  the  plaintiffs  below,  and  as- 
sessed the  damages  of  $40,456.20;  and 
judgment  was  rendered  for  that  sum  in 
damages.  It  was  held,  that  this  judgment 
was  clearly  erroneous.  Farrar  v.  United 
States,   5   Pet.   373.  374,  8   L.   Ed.  159. 

37.  Interest — Judgment  by  court. — Huff 
v.  Hutchinson,  14  How.  5S6,  589,  14  L.  Ed. 
553. 

38.  Mavhew  v.  Thatcher,  6  Wheat.  129, 
5  L.   Ed.  223. 

As,  by  the  laws  of  Louisiana,  questions 
of  fact  in  civil  cases  are  tried  by  the  court, 
unless  either  of  the  parties  demands  a 
jury;  in  an  action  of  debt  on  a  judgment, 
the  interest  on  the  original  judgment  may 
be  computed  and  made  part  of  the  judg- 
ment, in  Louisiana,  without  a  writ  of  in- 
quiry and  the  intervention  of  a  jury.  May- 
hew  v.  Thatcher,  6  Wheat.  129,  5  L.  Ed. 
223. 

As  to  the  arrest  of  a  judgment  because 
the  amount  of  recovery  is  greater  than 
that  claimed  by  the  declaration,  see  the 
title  BONDS,  vol.  3,  p.  445. 
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DEBTOR  AND  CREDITOR.— See  the  titles  Assignments  for  Benefit  of 
Creditors,  vol.  2,  p.  599;  Attachment  and  Garnishment,  vol.  2,  p.  660; 
Bankruptcy,  vol.  2,  p.  792;  Banks  and  Banking,  vol.  3.  p.  1:  Contribution 
and  Exoneration,  vol.  4,  p.  595;  Compromise  and  Settlement,  vol.  3,  p.  981, 
et  seq. ;  Contracts,  vol.  4,  p.  552 ;  Corporations,  vol.  4,  p.  621 ;  Creditors' 
Suits,  ante,  p.  22;  Exemption  from  Execution  and  Attachment;  Execu- 
tions; Fraudulent  and  Voluntary  Conveyances;  Guaranty;  Homestead 
Exemptions;  Insolvency;  Liens;  Limitation  of  x\ctions  and  Adverse  Pos- 
session; Mechanics'  Liens;  Payment;  Receivers;  Release;  Subrogation. 
As  to  relation  between  depositor  and  bank,  see  the  title  Banks  and  Banking, 
vol.  3,  p.  23,  et  seq.  As  to  discrimination  against  nonresident  debtors  and  cred- 
itors, see  the  title  Constitutional  Law,  vol.  4,  p.  474,  et  seq.  As  to  jurisdiction 
of  federal  courts  to  enforce  a  law,  in  force  in  Louisiana,  that  creditors  may  ex- 
ercise the  rights  of  action  of  their  debtor,  see  the  title  Courts,  vol.  4,  p.  861. 
As  to  record  of  deed  as  notice  to  creditors,  see  the  titles  Deeds;  Recording 
Acts.  As  to  effect  of  unrecorded  deed  on  rights  of  creditors,  see  the  title  Deeds. 
As  to  creditors  of  decedent  taking  precedence  over  heirs,  see  the  title  Executors 
and  Administrators.  As  to  debts  of  decedent,  see  the  titles  Descent  and  Dis- 
tribution ;  Executors  and  Administrators.  As  to  creditors'  rights  in  case 
of  a  fraudulent  or  voluntary  conveyance,  see  the  title  Fraudulent  and  Volun- 
tary Conveyances.  As  to  impairing  rights  of  antecedent  creditor,  see  the  title 
Impairment  of  Obligation  of  Contracts.  As  to  creditor's  right  with  regard 
to  insurance,  see  the  title  Insurance.  As  to  rights  of  creditors  under  judicial 
sales,  see  the  title  Judicial  Sales.  As  to  rights  of  partnership  creditors,  see 
the  title  Partnership.  As  to  claims  against  United  States,  see  the  title  United 
States.  As  to  debtors  and  creditors  as  necessary  parties  to  action,  see  the  title 
Parties.  As  to  right  of  creditors  to  make  themselves  parties  to  action,  see  the 
title  Intervention.  As  to  debtor's  discharge  without  consideration,  see  the  title 
Payment.  As  to  right  to  direct  application  of  payment,  see  the  tit-le  Payment. 
As  to  right  to  pledge,  see  the  title  Pledge  and  Collateral  Security.  As  to 
state,  county  and  municipal  debts,  see  the  title  Municipal,  County,  State  and 
Federal  Securities.  As  to  right  of  creditor,  in  relation  to  trust  property,  see 
the  title  Trusts  and  Trustees.  As  to  debtor  and  creditor  as  witnesses,  see  the 
title  Witnesses.     And  see  Debt,  ante,  p.  203.     See  note  1. 


1.  Debtor  and  creditor. — In  Crotty  v. 
Union  Mut.  Life  Ins.  Co.,  144  U.  S.  621, 
625,  36  L.  Ed.  566,  it  is  said:  "The  relation 
of  debtor  and  creditor  is  not  a  permanent 
one,  like  that  of  parent  and  child,  but  one 
which  may  vary  from  day  to  day,  chang- 
ing both  in  fact  and  amount,  according  to 
the  successive  business  transactions  be- 
tween the  parties.  So,  admission  or  proof 
that  the  relation  of  debtor  and  creditor 
existed  between  two  parties  at  one  date 
is  not  admission  or  proof  that  months 
thereafter  the  same  relation  and  to  the 
same  amount  subsisted.  If  it  were  proven 
that  the  relation  of  debtor  and  creditor 
existed  at  the  date  of  the  issuing  of  the 
policy,  and  the  beneficiary  died  the  suc- 
ceeding day,  it  might  be  that  the  nearness 
of  the  two  dates  would  carry  with  it  an 
inference  that  the  relation  still  subsisted; 
but  it  would  not  do  to  rest  on  the  same 
inference  when  many  months  had  inter- 
vened between  the  date  of  the  policy  and 
the  time  of  death." 

The  Code  Xapoleon  had  an  article  (art. 
1166)  expressly  declaring  that  creditors 
may  exercise  all  the  rights  and  actions  of 
their  debtor,  with  the   exception   of  those 


that  are  exclusively  attached  to  the  power. 
It  is  true  that  the  Louisiana  Code  has  no 
such  article,  but  it  is  laid  down  by  writers 
of  authority  that  this  principle  prevails  in 
French  jurisprudence  without  the  aid  of 
any  positive  law.  43  Dalloz  230,  etc.,  title 
Vente,  arts.  932,  935.  The  decisions  to 
the  contrary  seem  to  be  greatly  out- 
weighed by  other  decisions  and  by  sound 
doctrine.  The  right  thus  claimed  for  the 
creditor  (the  word  creditor  being  used  in 
its  large  sense  as  in  the  civil  law)  may 
very  properly  be  pursued  in  a  suit  in 
equity  since  it  could  not  be  pursued  in  an 
action  at  law  in  the  courts  of  the  United 
States;  and  all  existing  rights  in  any  state 
of  the  Union  ought  to  be  suable  in  some 
form  in  those  courts.  New  Orleans  v. 
Gaines,  131  U.  S.  191,  213,  33  L.   Ed.  99. 

The  rights  of  the  debtor,  and  those  of  a 
creditor,  are  defined  by  positive  rules;  and 
the  points  at  which  the  power  of  the 
debtor  ceases,  and  the  right  of  the  cred- 
itor commences,  are  clearly  established. 
These  regulations  cannot  be  contravened 
or  varied  by  any  interposition  of  equity. 
Adler  v.  Fenton,  24  How.  407,  411,  16  L. 
Ed.    696.      See    the    title    FRAUDULENT 
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DEBTS  OF  DECEDENTS.— See  the  title  Executors  and  Administrators. 
DECEDENTS.— See    the    titles    Descent    and    Distribution ;    Executors 

and  Administrators.  As  to  testimony  as  to  transactions  with,  see  the  title 
Witnesses. 

DECEIT.— See  the  title  Fraud  and  Decett. 

DECIDEDLY.— See  note  1. 

DECISION. — See  the  titles  Appeal  and  Error,  vol.  1,  p.  544;  Stare  De- 
cisis. As  to  rules  of  decision,  see  the  titles  Appeal  and  Error,  vol.  2,  p.  45; 
Courts,  vol.  4,  p.  861.  As  to  finality,  see  the  title  Res  Adjudicata.  As  to 
vested  rights  in.  see  the  title  Constitutional  Law.  vol.  4,  p.  440. 

DECLARATION.— See  Certificate,  vol.  3.  p.  649.  Of  intention  to  become 
citizen,  see  the  title  Naturalization.  Of  pre-emption  of  public  lands,  see  the 
title  Public  Lands. 

DECLARATION  IN  PLEADING.— See,  generally,  the  title  Pleading. 

DECLARATION  OF  INDEPENDENCE.— See  the  titles  Aliens,  vol.  1,  p. 
214,  et  seq. ;    International  Law. 

DECLARATION  OF  WAR.— See  the  title  War. 


AND   VOLUNTARY    CONVEYANCES. 

The  legislature  must  determine  upon  the 
remedies  appropriate  to  protect  the  legit- 
imate interests  of  creditors  against  those 
acts  of  an  insolvent  or  dishonest  debtor 
that  are  contrary  to  the  prescriptions  of 
law  and  are  unfaithful  and  injurious. 
Adler  v.  Fenton,  24  How.  407.  412,  16  L. 
Ed.  696. 

1.  Decidedly. — In  .Etna  Life  Ins.  Co. 
V.  Ward,  140  U.  S.  76,  90,  35  L.  Ed.  371,  it 
is  said:  ''The  most  important  specifica- 
tion of  error  in  the  entire  list  is  as  fol- 
lows: 'The  court  erred  in  charging  the 
jury  that  "the  weight  of  the  testimony 
must  decidedly  preponderate  on  the  side 
of  the  defendant."  '  Objection  is  particu- 
larly made  to  the  use  of  the  word  de- 
cidedly in  this  connection.  The  argument 
is,  that  the  effect  of  that  part  of  the  charge 


was  to  direct  the  jury  to  return  a  verdict 
for  the  plaintiff,  unless  the  evidence  intro- 
duced by  the  defendant  to  establish  its 
defense  should  satisfy  them,  beyond  a 
reasonable  doubt,  that  the  defense  had 
been  made  out.  The  phrase  'decidedly 
preponderate'  is  not  technically  exact, 
with  respect  to  the  weight  and  quantity 
of  evidence  necessary  and  proper  to 
justify  a  verdict  in  civil  cases.  If,  there- 
fore, this  clause  of  the  charge  stood  iso- 
lated from  any  part  of  it,  bearing  upon 
the  same  subject  matter,  there  would  be 
serious  objection  to  it.  But  we  think  the 
immediate  context,  as  above  quoted,  shows 
that  no  such  meaning  can  be  fairly  de- 
rived from  it  as  is  claimed  by  the  defend- 
ant." See.  eenerallv,  the  titles  EVI- 
DENCE; INSTRUCTIONS.   y 


DECLARATIONS  AND  ADMISSIONS. 

BY  WALTER  CARRINGTON. 

I.   Declaration  Defined,  215. 
H.   What  Constitutes  an  Admission,  215. 
m.    Oral  Declarations  and  Admissions,  216. 

A.  Admissibility,  216. 

1.  In  General,  216. 

2.  When  Made  by  Parties  to  the  Record,  216. 

a.  Self-Serving   Declarations,   216. 

(1)  General  Rule,  216. 

(2)  Exceptions  to  Rule,  216. 

(a)  In  General,  216. 

(b)  Declarations  Constituting  Part  of  the  Res  Gestae, 

216. 

(c)  Declarations    Showing  Bodily  or   Mental    Feelings, 

217. 

(d)  Declarations    Showing   That    Party's    Signature    to 

Articles  of  Partnership  Was  Unauthorized,    217. 

b.  Admissions  and  Declarations  against  Interest,  217. 

(1)  In  General,  217. 

(a)  Admissibility  against  the  Party  Making  Them,  217. 

(b)  Admissibility   against  Other   Parties,  218. 

(2)  Admissions  in  the  Course  of  a  Legal  Proceeding,  218. 

3.  When  Made  by  Privies,  218. 

a.  In  General,  218. 

b.  Grantors,  Vendors,  Lessors  and  Former  Owners,  219. 

c.  Mortgagors,  220. 

d.  Testators  and  Intestates,  220. 

e.  Lessees,  221. 

4.  When  Made  by  Agents,  222. 

a.  In  General,  222. 

(1)  Proof  of  Agency,  Essential,  222. 

(2)  What  Declarations  and  Admissions  Are  Admissible,  222. 

b.  Public  Agents.  225. 

5.  When  Made  by  Servants,  225. 

6.  When  Made  by  Attorneys,  226. 

7.  When  Made  by  Receivers,  226. 

8.  When  Made  by  a  Partner,  226. 

9.  When  Made  by  a  Husband,  226. 

10.  When  Made  by  a  Principal  or  a  Cosurety,  226. 

11.  When  Made  by  a  Joint  Obligor,  227. 

12.  When  Made  by  One  of  Two  or  More  Co-Conspirators  or  Persons 

Jointly  Indicted   for  a  Crime,  227. 

13.  When  Made  by  Strangers,  228. 

a.  In  General,  228. 

b.  Declarations  Constituting  Part  of  the  Res  Gestae,  229. 

c.  Declarations  against  Interest,  229. 

(1)  In   General,  229. 

(2)  By    Persons  Since  Deceased,  229. 

d.  Declarations  by  One  to  Whom  a  Party  Has  Referred  for  In- 

formation, 230. 

(214) 
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e.  Declarations  Showing  Intention,  230. 

f.  Declarations  Showing  Bodily  or  Mental  Feelings,  230. 
g.  Declarations   as  to   Boundaries,  230. 

h.  Evidence  of  Reputation  to  Prove  Title  by  Adverse  Possession, 

232. 
i.  Declarations  as  to  Family  Relationship,  Births,  Marriages  and 

Deaths,  232. 
j.  Dving  Declarations,  232. 
B.  Weight  and  Effect,  232. 

1.  In  General,  232. 

2.  Admission  by  Counsel  in  Open  Court,  233. 

3.  Limitations  upon  the  Purposes  for  Which  Admissions  May  Be  In- 

voked, 233. 

4.  Admissibility  of  Evidence  to  Explain  an  Admission,  234. 

5.  Question  Whether  Admissions  Are  Legally  Sufficient  to  Establish 

a  Fact  Is  for  the  Court,  234. 
IV.   Written  Declarations  and  Admissions,  234. 

CROSS    REFERENCES. 

See  the  titles  Affidavits,  vol.  1,  p.  200;  Appeal  and  Error,  vol.  1,  p.  333; 
Attorney  and  Client,  vol.  2,  p.  703;  Boundaries,  vol.  3,  p.  461;  Compromise 
and  Settlement,  vol.  3,  p.  980;  Confessions,  vol.  3,  p.  1009;  Conspiracy,  vol. 
3,  p.  1099;  Contracts,  vol.  4,  p.  861;  Depositions;  Documentary  Evidence; 
Domicile;  Dying  Declarations;  Estoppel;  Evidence;  Executors  and  Ad- 
ministrators; Guardian  and  Ward;  Homicide;  Husband  and  Wife;  Land- 
lord and  Texaxt;  Limitation  of  Actions  axd  Adverse  Possession;  Mar- 
riage; Mortgages  and  Deeds  of  Trust;  Payment;  Partnership;  Pedigree; 
Principal  and  Agent;  Prinicpal  and  Surety;  Questions  of  Law  and  Fact; 
Receivers;  Reference;  Res  Gest.e;  Sales;  Vendor  and  Purchaser;  Wills; 
Witnesses. 

Generally,  as  to  hearsay  evidence,  see  the  title  Hearsay  Evidence.  As  to  ad- 
missions in  pleadings,  see  the  titles  Equity;  Pleading.  As  to  dying  declara- 
tions, see  the  title  Dying  Declarations.  As  to  what  declarations  constitute  a 
part  of  the  res  gestae,  see  the  title  Res  Gest.e.  As  to  what  declarations  are  priv- 
ileged communications,  see  the  title  Privileged  Communications.  As  to  the 
admissibility  of  declarations  to  impeach  the  credibility  of  witnesses,  see  the  title 
Witnesses. 

I.  Declaration  Denned. 

A  declaration  is  a  statement  of  facts  material  to  the  matter  in  hand.1 

II.    What  Constitutes  an  Admission. 
An  account  rendered,  and  not  objected  to  within  a  reasonable  time,  is 

to  be  regarded  as  admitted  by  the  party  charged,  to  be  prima  facie  correct.2  If 
certain  items  in  an  account  under  such  circumstances  are  objected  to  within  a 
reasonable  time,  and  others  not,  the  latter  are  to  be  regarded  as  covered  by  such 
an  admission.3 

Payment  of  part  of  a  claim,  where  there  is  no  legal  obligation,  express  or 
implied,  to  pay  the  claim,  is  not  an  admission  of  a  legal  liability  to  pay  the  whole 
claim.4 

1.  Declaration  denned. — United  States  4.  Payment  of  part  not  an  admission  of 
v.  Ambrose,  108  U.  S.  336,  341,  27  L.  Ed.  liability  for  whole  claim.— "The  mere  pay- 
746.  merit    of   $45,000    on    a    claim    for   a    much 

2.  Account   rendered   and   not    objected  larger   sum,   as   compensation   for  ser\  i 

to  within  a  reasonable  time. — Wiggins   V.  rendered    in    delivering   raptured    or   aban- 

Burkham,  10  Wall.  120,  19    L.    Ed.    S84.  doned    property    to    the    government — for 

3.  Wiggins  ?'.  Burkham,  10  Wall.  120.  which  services  it  was  under  no  legal  obli- 
19  L.  Ed.  884.  See  the  title  ACCOUNTS  gation.  express  or  implied,  to  make  coin- 
AXD    ACCOUNTING,  vol.   1,  p.  70.  privation— cannot    be    deemed    a    recogni- 
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III.    Oral  Declarations  and  Admissions. 

A.  Admissibility — 1.  In  General. — It  is  a  general  rule  of  evidence  that 
unsworn  declarations  are  not  admissible  ;5  and  while  to  this  rule  there  are  a  num- 
ber of  exceptions,  it  is  a  universal  principle  that  such  declarations  to  be  admis- 
sible must  have  been  made  before  the  controversy  originated,6  and  at  a  time,  and 
under  circumstances,  when  the  person  making  them  could  have  no  motive  to 
misrepresent  the  facts.7 

2.  When  Made  by  Parties  to  the  Record — a.  Self-Serving  Declarations — 
(1)  General  Rule. — As  a  general  rule  the  declarations  of  a  party  cannot  be  re- 
ceived in  his  favor.8 

(2)  Exceptions  to  Rule — (a)  In\  General. — To- the  rule  excluding  self-serv- 
ing declarations  there  are,  however,  a  number  of  exceptions.9 

(b)  Declarations  Constituting  Part  of  the  Res  Gcstce. — There  are  many  cases 
in  which  a  party  may  show  that  his  declarations  comport  with  acts  in  his  own 
favor,  as  a  part  of  the  res  gestae.10    Thus  the  declarations  of  a  man  when  doing 


tion  of  a  legal  liability  to  make  further 
payments  on  such  claim."  Camp  v. 
United  States,  113  U.  S-  64S,  655,  28  L. 
Ed.   1081. 

5.  Unsworn  declarations  not  generally 
admissible. — Throckmorton  v.  Holt,  180 
U.   S.   552.   576.  45   L.   Ed.   663. 

6.  Declarations  made  after  controversy 
has  commenced  not  admissible. — Stein  v. 
Bowman,  13  Pet.  209,  220,  10  L.  Ed.  129. 
In  this  case,  McLean,  J.,  who  delivered  the 
opinion  of  the  court,  said:  "It  would  be 
extremely  dangerous  to  receive  hearsay 
declarations  in  evidence,  respecting  any 
matter,  after  the  controversy  has  com- 
menced. This  would  enable  a  party,  by 
ingenious  contrivances,  to  manufacture 
evidence  to  sustain  his  cause.  By  interrog- 
atories propounded  in  a  cautious  manner 
to  unsuspecting  individuals,  he  might  elicit 
the  answers  he  most  desired." 

7.  Motive  to  misrepresent  facts  will  ex- 
clude declarations. — Stein  v.  Bowman,  13 
Pet.  209,  220,  10  L.  Ed.  129. 

8.  Self-serving  declarations  not  admis- 
sible.—Xudd  V.  Burrows,  91  U.  S.  426, 
458,  23  L.  Ed.  286;  Allen  v.  Killinger,  8 
Wall.   480,  487,   19   L.    Ed.   470. 

As  a  general  rule,  and  upon  general 
principles,  the  declarations  and  conversa- 
tions of  the  plaintiff  are  not  admissible 
evidence  in  favor  of  his  own  rights.  Phila- 
delphia, etc.,  R.  Co.  v.  Stimpson,  14  Pet. 
448,   10  L.  Ed.  535. 

Declarations  not  admissible  to  rebut 
proof  of  partnership. — Where  it  is  sought 
to  charge  one  with  liability  as  a  partner 
in  a  commercial  firm,  his  declarations  that 
he  was  not  a  partner,  made  in  the  absence 
of  the  plaintiffs,  are  not  admissible  to 
prove  that  fact.  Teller  v.  Patten,  20  How. 
125.   128,   15   L.   Ed.  831. 

Private  conversations  between  defend- 
ants are  not  admissible  in  evidence  to  re- 
but plaintiff's  proof  that  they  were  part- 
ners of  a  person  since  deceased,  or  had 
held  themselves  out  to  the  public  as  such. 
Freeborn  v.  Smith,  2  Wall.  L60,  17  L.  Ed. 
922.     Si  e   the  title    PARTNERSHIP. 

Claimants  report  of  amount  of  govern- 
ment   funds    stolen    from    him. — Claimant 


petitioned  to  be  relieved  from  the  payment 
of  certain  moneys  belonging  to  the  United 
States  and  stolen  from  him.  It  was  held 
that  the  claimant  being  competent  to  tes- 
tify, his  report  to  his  superior  officer  of 
the  loss  and  its  amount  was  not  admissible 
to  establish  the  amount.  United  States 
v.   Clark,  96  U.    S.  37,  42,   24  L.   Ed.   696. 

Conversations  between  two  makers  of  a 
note,  in  the  absence  of  the  payee,  are  not 
binding  upon  the  latter,  nor  admissible  in 
evidence  against  him  in  an  action  on  the 
note.  Nelson  v.  Flint,  166  U.  S.  276,  278, 
41  L.  Ed.   1002. 

Statement  of  person  injured  in  refer- 
ence to  injury. — In  an  action  against  a 
railroad  company  for  personal  injuries 
the  admission  of  testimony  of  the  plain- 
tiff's physician  and  nurse  that  he  had  told 
them  some  time  after  the  accident,  that  a 
piece  of  nail  had  come  out  of  his  knee,  and 
permitting  the  physician  to  point  out  upon 
plaintiff's  knee  the  scar  of  the  hole  out  of 
which  the  plaintiff  had  told  him  the  nail 
had  come,  is  error,  these  matters  being 
mere  hearsay.  Boston,  etc.,  R.  Co.  v. 
O'Reilly,  158  U.  S.  334,  337,  39  L.  Ed.  1006. 

Conversations  of  party  relating  to  his 
ownership  of  land. — In  a  suit  in  ejectment 
evidence  was  introduced  of  vague  conver- 
sations which  the  defendant  had  had  with 
the  former  owner  of  the  land  touching  the 
boundaries  of  the  deed  or  explanatory  of 
the  extent  and  character  of  his  alleged  ad- 
verse possession.  It  was  held  that  such 
evidence  was  purely  hearsay  and  inadmis- 
sible in  defendant's  favor.  Maxwell  Land 
Grant  Co.  v.  Dawson,  151  U.  S.  586,  602,  38 
L.   Ed.  279. 

9.  Exceptions  to  general  rule  excluding 
self-serving  declarations. — The  general 
rule  that  the  declarations  and  conversa- 
tions of  the  plaintiff  are  not  admissible  in 
favor  of  his  own  rights,  admits  and  re- 
quire^ various  exceptions.  Philadelphia, 
etc,  R.  Co.  v.  Stimpson,  14  Pet.  448,  10  L. 
Ed.   535. 

10.  Declarations  constituting  part  of  the 
res  gestae. — Philadelphia,  etc.,  R.  Co.  v 
Stimpson,  14  Pet.  Its.  10  L.  Ed.  535.  See 
the  title  RES  GEST.E. 
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an  act  may  be  proved  in  his  own  behalf  to  show  the  purpose  and  intent  with 
which  it  was  done.11 

(c)  Declarations  Showing  Bodily  or  Mental  Feelings. — Whenever  the  bodily 
or  mental  feelings  of  an  individual  are  material  to  be  proved,  the  usual  expres- 
sions of  such  feelings,  made  at  the  time  in  question,  are  original  evidence.12  If 
they  were  the  natural  language  of  the  affection,  whether  of  body  or  mind,  they 
furnish  satisfactory  evidence,  and  often  the  only  proof  of  its  existence,  and 
whether  they  were  real  or  feigned  is   for  the  jury  to  determine.13 

(d)  Declarations  Showing  That  Party's  Signature  to  Articles  of  Partnership 
Was  Unauthorized. — A  person  sued  as  a  partner,  and  whose  name  is  shown 
to  have  been  signed  by  another  person  to  the  articles  of  partnership,  may  prove 
that  before  the  articles  were  signed,  or  the  partnership  began  business,  he  in- 
structed that  person  that  he  would  not  be  a  partner.14 

b.  Admissions  and  Declarations  against  Interest — (1)  In  General — (a)  Ad- 
missibility against  the  Party  Making  Them. — The  admissions  and  declarations 
of  a  party  against  interest,  when  voluntary,  may  be  given  in  evidence  against 
him.15    That  such  admissions  were  made  after  the  suit  was  brought  is  not  ground 


11.  Bank  v.  Kennedy,  17  Wall.  19,  21  L. 
Ed.  551.     See  the  title  RES  GEST.E. 

12.  Declarations  showing  bodily  or 
mental  feelings. — Northern  Pac.  R.  Co.  v. 
Urlin,  158  U.  S.  271,  274,  39  L.   Ed.  977. 

The  declarations  of  a  party,  to  whom- 
soever made,  are  competent  evidence, 
when  confined  strictly  to  such  complaints, 
expressions,  and  exclamations  as  furnish 
evidence  of  a  present  existing  pain  or  mal- 
ady, to  prove  his  condition,  ills,  pains,  and 
symptoms,  whether  arising  from  sickness, 
or  from  an  injury  by  accident  or  violence. 
Northern  Pac.  R.  Co.  v.  Urlin,  158  U.  S. 
271.  275,  39  L.  Ed.  977;  Insurance  Co.  v. 
Mosley,  8  Wall.  397,  19  L.   Ed.  437. 

Declarations  made  by  plaintiff  to  his 
physicians. — In  an  action  for  personal  in- 
juries, declarations  made  by  the  plaintiff 
to  his  physicians  in  respect  to  his  feelings, 
aches,  and  pains,  being  mainly  utterances 
and  exclamations  while  undergoing  phys- 
ical examinations  by  such  physicians,  are 
admissible  in  evidence.  Northern  Pac.  R. 
Co.  v.  Urlin,  158  U.  S.  271,  274,  39  L.  Ed. 
977. 

In  an  action  for  an  assault  and  battery 
and  wounding,  the  declarations  of  the 
plaintiff  as  to  his  internal  pains,  aches,  in- 
juries and  symptoms,  to  the  physician  at- 
tending him,  are  admissible,  for  the  pur- 
pose of  showing  the  nature  and  extent  of 
the  injuries  done  to  him.  Philadelphia, 
etc.,  R.  Co.  v.  Stimpson,  14  Pet.  448,  10  L. 
Ed.  535. 

In  actions  for  the  breach  of  a  promise 
to  marry,  evidence  of  expressions  of  feel- 
ing are  admissible  to  show  the  affection 
of  the  plaintiff  for  the  defendant  while  the 
engagement  subsisted,  and  the  state  of  her 
feelings  after  it  was  broken  off.  Insur- 
ance Co.  v.  Mosley,  8  Wall.  397,  405,  19  L. 
Ed.  437. 

13.  Whether  expressions  were  real  or 
feigned  a  question  for  jury. — Northern 
Pac.  R.  Co.  v.  Urlin,  158  U.  S.  271,  274,  39 
L.  Ed.  977.  See  post,  "Declarations  Show- 
ing Bodily  or  Mental  Feelings,"  III,  A, 
13,  f. 


14.  Declarations  showing  that  party's 
signature  to  articles  of  partnership  was 
unauthorized. — Thompson  v.  First  Nat. 
Bank,  111  U.  _S.  529,  28  L-  Ed.  507. 

15.  Admissions  and  declarations  of  a 
party  against  interest  admissible  against 
him. — La  Abra  Silver  Min.  Co.  v.  United 
States.  175  U.  S.  423,  499,  44  L.  Ed.  223; 
Venable  v.  United  States  Bank,  2  Pet.  107, 
119,  7  L.  Ed.  364;  West  V.  Smith,  101  U. 
S.  263,  270,  25  L.  Ed.  809;  Patrick  V.  Gra- 
ham, 132  U.  S.  627,  ,628,  33  L.  Ed.  460; 
Nudd  v.  Burrows,  91  U.  S.  426,  438,  23  L. 
Ed.  2^6;  United  States  v.  Wood,  14  Pet. 
430,  10  L.   Ed.   527. 

Declarations  showing  intent  or  motive. 
— In  an  action  brought  to  recover  posses- 
sion of  two  mining  claims  alleged  to  have 
been  wrongfully  taken  by  the  defendant, 
who  had  formerly  been  in  the  employ  of 
the  plaintiffs,  it  was  alleged  that  the  de- 
fendant had,  while  working  for  the  plain- 
tiffs, secretly  formed  the  intention  of  tak- 
ing possession  of  the  mines  and  claims  of 
said  plaintiffs.  The  sufficiency  of  the 
proof  of  this  contention  was  not  denied, 
but  the  testimony  of  two  witnesses  as  to 
a  conversation  with  the  defendant  relative 
to  his  intention  was  excepted  to  as  hear- 
say. It  was  held  that  there  was  no  error 
in  admitting  this  testimony.  Haws  v.  Vic- 
toria Copper  Min.  Co.,  160  U.  S.  303,  318, 
40  L.  Ed.  436. 

Upon  a  prosecution  for  high  treason, 
where  the  defendant  had,  during  the  Rev- 
olutionary War,  joined  a  corps  of  Amer- 
ican troops  supposing  them  to  be  British, 
it  was  held  that  evidence  of  words  spoken 
by  him  relative  to  the  mistake  was  not  ad- 
missible in  evidence,  but  as  it  appeared 
that  he  was  actually  with  the  enemy  at 
another  time,  evidence  of  his  words  indi- 
cating his  intention  to  join  them,  was  com- 
petent to  explain  the  motives  upon  which 
that  intention  was  afterwards  carried  into 
effect.  Respublica  v.  Malin.  1  Dall.  33,  34. 
1  L.  Ed.  25.     See  the  title  TREASON'. 

Admissions  and  declarations  of  defend- 
ant in  relation  to  his  act- — Where  the  fact 
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for  excluding  them.16 

Offers  of  Compromise  as  a  general  rule,  are  not  admissible  against  the  party 
making  the  offer.17 

(b)  Admissibility  against  Other  Parties.— Defendants  Jointly  Liable.— In 
an  action  for  services  rendered  where  the  joint  contract  and  liability  of  the  de- 
fendants is  admitted  by  the  pleadings,  the  declarations  of  one  of  them  respecting 
the  services  rendered  are  admissible  against  both.ls 

Declarations  or  Admissions  of  a  Trustee. — Where  parties  to  a  suit  claim 
under  an  alleged  assignment  of  property  to  one,  who  is  also  a  party,  as  trustee, 
declarations  or  admissions  by  the  latter  contrary  to  his  interest  are  admissible 
in  evidence.19 

The  declarations  of  one  of  several  legatees,  made  about  or  after  the  date 
of  the  execution  of  the  will,  that  she  had  knowledge  at  that  time  of  the  execution 
of  the  will  and  of  its  provisions,  are  not  competent  upon  the  trial  of  the  issue,  as 
to  the  competency  of  the  testator  to  make  a  will.20 

(2)  Admissions  in  the  Course  of  a  Legal  Proceeding. — Admissions  made  by 
a  party  in  the  course  of  a  legal  proceeding  are  binding  upon  him  or  the  estate 
which  he  represents.21 

3.  When  Made:  by  Privies — a.  In  General. — A  declaration  emanating  from 
the  claimant  of  any  right  or  estate,  which  afterwards  comes  to  the  parties  on  the 


to  be  proved  is  an  act  of  the  defendant, 
which  from  its  nature,  can  be  concealed 
from  all  others,  except  him  whose  co-op- 
eration was  necessary,  before  the  act  could 
be  complete,  the  admissions  and  declara- 
tions of  the  defendant,  in  relation  to  the 
act,  are  admissible  in  evidence.  United 
States  v.  Wood,  14  Pet.  430,^  10  L.  Ed.  527. 

Admissions  evidencing  liability  as  en- 
dorser or  drawer  of  a  bill  of  exchange. — 
"A  plaintiff  may  prove,  by  admissions  of 
a  defendant,  that  all  the  steps  necessary 
to  charge  him  as  an  endorser  or  drawer 
of  a  bill  of  exchange  have  been  taken." 
Hyde  v.  Stone,  20  How.  170,  175,  15  L.  Ed. 
874. 

"Proof  of  a  direct  or  conditional  prom- 
ise to  pay  after  a  bill  becomes  due,  or  of 
a  partial  payment,  or  of  an  offer  of  a  com- 
position, or  of  an  acknowledgment  of  his 
liability  to  pay  the  bill,  has  been  held  to 
be  competent  evidence  to  go  to  a  jury,  of 
a  regular  notice  of  the  dishonor  of  a  bill, 
and  to  warrant  a  jury  in  presuming  that  a 
regular  notice  had  been  given."  Hyde  v. 
Stone,  20  How.   170,  175,  15  L.   Ed.  874. 

In  an  action  for  false  imprisonment 
where  it  is  charged  that  the  defendant  ar- 
rested the  plaintiff  without  warrant,  and 
was  guilty  of  oppressive  or  corrupt  abuse 
of  authority  in  ordering  and  continuing 
his  imprisonment,  evidence  of  declarations 
of  the  plaintiff  tending  to  show  that  he 
was  guilty  of  the  offense  for  which  he  was 
arrested,  are  admissible  in  evidence,  not 
in  justification  of  the  defendant,  but  to 
prove  in  mitigation  of  damages  that  he 
was  governed  in  his  conduct  by  a  sense 
of  public  duty,  and  not  by  a  malignant 
purpose  to  oppress  and  humiliate  the 
plaintiff,  and  It  will  not  preclude  the  ad- 
mission  of  such  evidence  that  the  facts 
thereby  disclosed  were  not  known  to  the 
defendant  until  after  the  commencement  of 
the  action.  Rcckwith  v.  Bean,  OS  U.  S.  26G, 
25  L.  Ed.  124. 


16.  Admissions  made  after  suit  brought 
are  admissible. — Morris  v.  Vanderen,  1 
Dall.  64,  1   L.  Ed.  38. 

17.  Offers  of  compromise. — See  the  title 
COMPROMISE  AND  SETTLEMENT, 
vol.  3,  pp.  995,  999. 

18.  Declarations  of  one  defendant  who 
is  jointly  liable  with  the  other. — Forsvth 
V.  Doolittle,  120  U.  S.  73,  74,  30  L.  Ed.  586. 

19.  Declarations  or  admissions  of  a 
trustee. — Fourth  Nat.  Bank  v.  Albaugh, 
188  U.  S.  734,  47  L.  Ed.  673. 

Cross,  the  defaulting  president  of  a 
bank,  made  several  assignments  to  Mar- 
tindale, trustee,  and  then  committed  sui- 
cide. The  defendant  in  this  case,  the  re- 
ceiver of  Cross's  bank,  claimed  under  the 
first  assignment  and  introduced  evidence 
to  show  that  Martindale  had  declared  the 
first  assignment  was  to  secure  the  bank. 
Martindale  and  the  other  plaintiffs  claim 
under  the  later  assignments.  Evidence  to 
prove  such  admissions  was  competent  as 
the  admissions  were  against  the  trustee's 
interest.  Fourth  Nat.  Bank  v.  Albaugh, 
188  U.  S.  734,  736,  47  L.  Ed.  673. 

20.  Declarations  of  a  legatee  not  admis- 
sible upon  issue  of  testator's  competency. 
— Ormsby  v.  Webb,  134  U.  S.  47,  65,  33  L. 
Ed.   805. 

21.  Admissions  of  a  receiver  are  bind- 
ing upon  the  estate  which  he  represents. — 
Bosworth  v.  St.  Louis,  etc.,  R.  Ass'n,  174 
U.  S.   182,   189,   43   L.    Ed.   041. 

As  to  admissions  in  pleadings,  see  the 
titles  EQUITY;  ESTOPPEL;  PLEAD- 
IXG. 

As  to  admissions  in  affidavits,  see  the 
titles  AFFIDAVITS,  vol.  1.  p.  200;  DOC- 
UM  ENTARY  EVIDENCE. 

As  to  admissions  in  testimony  in  a  for- 
mer action,  see  the  title  HEARSAY  EVI- 
DENCE. 

As  to  oral  admissions  by  counsel,  see 
post,  "When  Made  by  Attorneys,"  III, 
A,  6. 
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record  by  descent  or  purchase,  affecting  adversely  the  estate  acquired,  may  be 
given  in  evidence  against  the  party  to  the  record  who  claims  the  estate.22  The 
declarations  of  a  party  when  in  possession  of  land  are,  as  against  those  claiming 
under  him,  competent  evidence  to  show  the  character  of  his  possession,  and  the 
title  by  which  he  held  it,  but  not  to  sustain  or  destroy  the  record  title.23 

Evidence  to  Explain  a  Declaration  Evidence  of  Which  Has  Been  Elic- 
ited without  Objection. — Where  evidence  of  a  declaration  of  one  in  privity 
with  a  party  to  the  suit  has  been  elicited  without  objection,  evidence  to  explain 
such  declaration  is  admissible,  though  the  declaration  might  have  been  excluded 
if  objected  to.24 

b.  Grantors,  Vendors,  Lessors  and  Former  Owners. — Admissions  made  by 
a  grantor  before  he  parted  with  the  legal  title,  being  contrary  to  his  inter- 
est, are  competent  evidence  against  him  and  those  claiming  under  him.25 

Declarations  of  Grantor  after  Execution  and  Delivery  of  Deed. But 

a  grantee  in  a  deed  is  not  affected  by  declarations  of  the  grantor  made  after  the 
execution  and  delivery  of  the  deed,26  unless,  with  full  knowledge  of  such  decla- 
rations, he  acquiesces  in  or  sanctions  them.27 

In  ejectment,  the  admissions  of  a  party  under  whom  the  defendant 
holds  the  possession,  are  evidence  for  the  plaintiff.2S 

The  declaration  of  a  lessor  that  the  property  was  purchased  partly  with 
the  money  of  another,  is  admissible  in  evidence  against  the  lessee,  although  made 
after  the  execution  of  the  deed  to  the  lessor.29 


22.  Declaration  of  a  privy  admissible 
against  the  party. — Gaines  v.  Relf,  12  How. 
472.  531,  13  L.  Ed.  1071. 

23.  Declarations  admissible  to  show 
character  of  possession  and  title  by  which 
land  was  held. — Dodge  v.  Freedman's  Sav., 
etc..  Co.,  93  U.  S.  379.  23  L.  Ed.  920. 

Declarations  evidencing  the  quality  and 
extent  of  interest  claimed. —  In  an  action 
involving  the  title  to  land  the  declarations 
of  one  through  whom  one  of  the  parties 
claims  title,  made  while  in  possession  of 
the  land,  are,  equally  with  his  acts,  good 
evidence  of  the  quality  and  extent  of  the 
interest  claimed  by  him.  Ricard  v.  Wil- 
liams, 7  Wheat.  59,  106,  5  L.  Ed.  398. 

24.  Admissibility  of  evidence  to  explain 
a  declaration. — White  v.  Van  Horn,  159 
U.  S.  3,  11,  40  L.  Ed.  55. 

25.  Admissions  made  by  grantor  before 
parting  with  legal  title. — Baker  v.  Hum- 
phrey, 101  U.  S.  494,  499,  25  L.  Ed.  1065. 
See  ante,  "Admissions  and  Declarations 
against   Interest,"   III.  A,  2,   b. 

Declarations  in  reference  to  property 
not  conveyed. — The  declarations  of  a 
grantor  in  harmony  with  the  deeds  he  has 
executed  or  authorized,  and  against  his  in- 
terest in  reference  to  property  not  con- 
veyed, or  not  shown  to  have  been  con- 
veyed, are  admissible  in  evidence  against 
him,  or  against  his  privies  in  blood  or  es- 
tate. Bowen  v.  Chase,  98  U.  S.  254,  262, 
263,  25  L.  Ed.  47. 

26.  Declarations  of  grantor  after  execu- 
tion and  delivery  of  deed. — Ruckman  v. 
Cory.  129  U.  S.  357,  390,  32  L.  Ed.  728; 
Winchester,  etc.,  Mfg.  Co.  v.  Creary,  116 
U.  S.  161.  165,  29  L.  Ed.  591;  Steinbach  v. 
Stewart,  11  Wall.  566,  581,  20  L.   Ed.  56. 

Neither  the  acts  nor  admissions  of  a 
grantor.  -u1>-equent  to  the  grant,  are  ad- 
missible to  defeat  the  title  of  the  grantee. 


Venable  v.  United  States  Bank,  2  Pet.  107 
119,  7  L.   Ed.  364. 

But  they  are  admissible  to  disprove  the 
answer  of  the  grantor,  when  he  is  a  party 
to  the  action.  Venable  v.  United  States 
Bank,  2  Pet.  107,  119,  7  L.  Ed.  364.  See 
ante,  "Admissions  and  Declarations 
against  Interest,"  III,  A,  2,  b. 

Declaration  of  one  of  proprietaries  in- 
admissible.— Plaintiff  supported  his  title 
by  a  patent  dated  in  1762.  The  defendant 
produced  receipts  from  the  proprietary's 
officers,  with  a  warrant  from  the  secretary 
of  the  land  office,  several  years  prior  to 
plaintiff's  patent,  and  proved  upwards  of 
twenty  years'  possession;  but  the  plaintiff 
contending  that  the  receipts  were  only 
for  money  paid  on  account  of  an  adjacent 
tract,  and  that  there  was  some  imposi- 
tion on  the  land  officer  when  the  warrant 
was  granted,  the  defendant  produced  a 
witness  to  prove  a  parol  declaration  of  one 
of  the  proprietaries  that  the  land  in  dis- 
pute was  sold  to  defendant.  It  was  held 
that  the  evidence  was  not  admissible. 
Richardson  v.  Campbell,  1  Dall.  10,  1  L. 
Ed.  15. 

27.  Effect  of  grantee's  acquiescence  in 
or  sanction  of  grantor's  declarations. — 
Ruckman  v.  Cory,  129  U.  S.  387,  390,  32 
L.  Ed.  728. 

28  Admissions  of  party  under  whom  de- 
fendant holds  possession. — Andrew  ;•. 
Fleming,  2  Dall.  93,  1  L.  Ed.  303. 

The  plaintiff  may,  accordingly,  give  evi- 
dence of  a  conversation  between  the  de- 
fendant's husband  (under  whom  she  holds 
possession)  and  the  persons  under  whom 
the  plaintiff  claims,  admitting  the  title  to 
be  in  the  latter,  by  virtue  of  a  sheriff's 
sale.  Andrew  v.  Fleming,  2  Dall.  93,  1  L. 
Ed.  ::<>::. 

29.  Declaration  of  lessor. — Gregory  v. 
Setter,  1  Dall.  193,  1  L.  Ed.  96. 
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Declarations  made  by  the  holder  of  a  chattel  or  promissory  note, 
while  he  held  it,  are  not  competent  evidence  in  a  suit  upon  it,  or  in  relation 
to  it,  by  a  subsequent  owner.  This  rule  is  applicable  though  the  transfer  was 
made  after  maturity,  or  though  the  former  owner  has  since  died.30  The  same  rule 
applies  to  the  declarations  of  the  assignor  of  a  judgment  or  of  an  indorser,  or 
of  a  judgment  debtor.31 

Declarations  of  Vendor  of  Personalty  Made  after  Delivery  of  Posses- 
sion.— In  a  suit  in  which  a  vendee  of  personal  property  is  a  party,  declarations 
or  admissions  of  the  vendor,  as  to  the  character  of  the  sale,  made  after  the  con- 
summation of  the  sale  and  delivery  of  possession,  are  not  admissible  in  evidence 
against  the  vendee.32 

Evidence  of  declarations  of  the  assignor  of  a  patent,  made  after  the 
assignment,  that  the  patent  was  pirated  and  obtained  by  misrepresentations,  are 
not  admissible  against  the  assignee.33 

Where  the  vendor  of  personal  property  enters  the  service  of  the 
vendee  after  the  sale  is  consummated  merely  as  a  clerk  or  salesman  with  no 
authoritv  except  such  as  employees  of  that  character  ordinarily  exercise,  the 
vendee  having  actual  possession  of  the  property  sold,  the  vendor  is  not  in  pos- 
session within  the  meaning  of  the  rule  that  permits,  in  favor  of  creditors,  proof 
of  the  declarations  of  a  vendor  of  personal  property,  who  is  allowed,  after  sale 
to  control,  manage,  and  dispose  of  it  just  as  he  had  before  done.34 

Declarations  of  a  Debtor. — Where  property  or  effects  have  been  seized  at 
the  suit  of  a  creditor  by  attachment  or  execution,  the  declarations  or  ac- 
knowledgments of  the  debtor  will  not  be  received  to  support  the  title  of  an  ad- 
verse claimant  who  derived  his  claim  from  the  debtor  after  the  origin  of  the 
creditor's  demand.35  But  in  a  garnishment  proceeding  where  the  garnishees 
are  partners,  evidence  of  a  conversation  between  the  debtors  who  transferred 
the  property,  sought  to  be  reached,  had  in  the  presence  of  one  of  the 
defendants,  who  concurred  in  all  that  was  said,  is  admissible  against  him  and 
his  partners,  to  prove  that  the  transfer  was  made  with  intent  to  defraud 
creditors.36 

c.  Mortgagors. — What  a  mortgagor  said  to  others,  after  the  execution  of  the 
mortgage  and  delivery  of  possession  under  it,  as  to  what  he  intended  the  instru- 
ment to  be,  is  not  admissible  to  affect  the  rights  of  the  mortgagee.37 

d.  Testators  and  Intestates. — Validity  of  Will. — As  a  general  rule  declara- 
tions made  by  a  testator,  either  before  or  after  the  date  of  the  alleged  will,  un- 
less made  near  enough  to  the  time  of  its  execution  to  become  a  part  of  the  res 


30.  Declarations  of  holder  of  chattel  or 
promissory  note. — Dodge  v.  Freedman's 
Sav.,  etc..  Co..  93  U.  S.  379,  382,  23  L.  Ed. 
920. 

31.  Declarations  of  assignor  of  judg- 
ment, indorser  or  judgment  debtor. — 
Dodge  v.  Freedman's  Sav.,  etc.,  Co.,  93 
U.  S.  379.  383,  23  L.  Ed.  920. 

32.  Declarations  of  vendor  of  personalty 
made  after  delivery  of  possession. — Win- 
chester, etc.,  Mfg.  Co.  v.  Creary,  116  U.  S. 
161,  29  L.  Ed.  591;  Sonnentheil  v.  Moerlein 
Brewing  Co.,  172  U.  S.  401,  415,  43  L.  Ed. 
492. 

As  to  the  admissibility  of  such  declara- 
tions to  show  a  conspiracy  to  defraud  in 
the  sale,  see  post,  "When  Made  by  One  of 
Two  or  More  Co-Conspirators  or  Persons 
Jointly  Indicted  for  a  Crime,"  III,  A.   L2. 

Where  it  is  alleged  that  a  sale  of  mer- 
chandise was  made  with  intent  to  hinder, 
delay  and  defraud  creditors  statements 
concerning  the  character  and  intent  of  the 
sale,  made  by  the  vendor  after  such   sale, 


and  about  his  debt  to  a  certain  creditor 
of  whose  existence  the  purchaser  was 
aware  before  the  sale,  are  inadmissible 
against  such  purchaser.  Clements  V. 
Moore.  6  Wall.  299,  313,  18  L.  Ed.  786. 

33.  Declarations  of  assignor  of  patent 
made  after  assignment. — Wilson  v.  Simp- 
son. 9   How.   109,   121,   13   L.   Ed.   66. 

34.  Declarations  of  vendor  who  enters 
service  of  vendee  after  sale. — Winchester, 
etc.,  Mfg.  Co.  v.  Creary,  116  U.  S.  161,  165, 
29  L.  Ed.  591. 

35.  Declarations  of  debtor  not  admissi- 
ble to  support  claim  adverse  to  that  of  at- 
taching creditor. — Williams  v.  Hill,  19 
How.  246,  251,  15  L.  Ed.  570. 

36.  Declarations  of  debtor  concurred  in 
by  garnishee  admissible  against  latter. — 
JClein  v.  Hoffheimer,'l32  U.  S.  367,  374,  33 
L.    Ed.   373. 

37.  Declarations  of  mortgagor  after 
execution  and  delivery  of  possession. — 
Crimes  Dry  Goods  Co.  v.  Malcolm, 
L64   U.  S.  483,  490,  41  L.  Ed.  524. 
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gestae,  are  not  admissible  as  evidence  in  favor  of  or  against  the  validity  of  the 
will.38     Such  declarations  are  not  declarations  against  interest.'"' 

Testamentary  Capacity. — But  where  the  issue  involves  the  testamentary 
capacity  of  the  testator  or  where  questions  of  undue  influence  over  a  weakened 
mind  are  the  subject  of  inquiry,  declarations  of  the  testator  made  before  or 
after,  and  yet  so  near  to  the  time  of  the  execution  of  the  will  as  to  permit  of 
the  inference  that  the  same  state  of  mind  existed  when  the  will  was  made,  are 
admissible  for  the  purpose  of  supporting  or  disproving  the  mental  capacity  of 
the  testator  to  make  a  will  at  the  time  of  the  execution  of  the  instrument  pro- 
pounded as  such.40 

Revocation  of  Will  or  Intention  to  Die  Intestate. — Where  there  is  no 
other  evidence  sufficient  to  raise  a  presumption  of  the  revocation  of  a  will,  such 
revocation  cannot  be  inferred  from  evidence  of  declarations  of  the  testator, 
which  are  not  part  of  the  res  gestae,  made  after  the  execution  of  the  will.41  But 
upon  the  issue  of  whether  a  testator  by  destroying  a  second  will  intended  to 
revive  the  former  will  or  to  die  intestate,  his  declarations  are  admissible  to 
prove  that  he  intended  to  die  intestate.42 

Suppletory  Proof  Relating  to  a  Codicil. — In  an  action  of  ejectment  by  the 
heirs  at  law  of  a  testator  against  one  claiming  under  a  codicil  to  his  will,  a 
declaration  of  the  testator  is  admissible  as  suppletory  proof  that  he  had  made 
the  codicil  and  was  acquainted  with  the  contents  of  the  instrument.43 

Subject  Matter  in  Controversy  in  Action  against  an  Executor. — In  an 
action  against  an  executor  in  his  representative  capacity  evidence  of  declarations 
of  the  testator  touching  the  subject  matter  in  controversy  are  admissible  in 
behalf  of  the  plaintiff.44 

e.  Lessees. — In  a  proceeding  in  rem  to  enforce  the  forfeiture  of  a  dis- 
tillery the  declarations  of  the  lessee  thereof,  voluntarily  made  subsequent  to 
his  arrest,  are  competent  evidence  against  the  owner  to  show  the  fraudulent 
intent  of  the  lessee  to  defraud  the  revenue.45 


38.  Declarations  relating  to  validity  of 
will.— Throckmorton  v.  Holt,  180  U.  S. 
552,  572,  45  L.  Ed.  663.  See  the  titles  RES 
GEST.E;  WILLS. 

Declarations  to  prove  that  instrument 
was  a  forgery. — Such  declarations  are  not 
admissible  to  prove  facts  from  which  an 
inference  is  sought  to  be  drawn  that  the 
disposition  of  the  property  as  made  in  the 
paper  is  improbable,  and  that  the  paper 
was  therefore  a  forgery.  Throckmorton 
v.  Holt,  180  U.  S.  552,  570,  45  L.  Ed.  663. 

39.  Not  declarations  against  interest. — 

Throckmorton  v.  Holt,  180  U.  S.  552,  578, 
45  L.  Ed.  663. 

40.  Declarations  admissible  to  support 
or  disprove  mental  capacity. — Throckmor- 
ton v.  Holt,  ISO  U.  S.  552,  572,  45  L.  Ed. 
663. 

"These  declarations  are  to  be  admitted, 
not  in  any  manner  as  proof  of  the  truth  of 
the  statements  declared,  but  only  for  the 
purpose  of  showing  thereby  what  in  fact 
was  the  mental  condition,  or,  in  other 
words,  the  mental  capacity,  of  the  testator 
at  the  time  when  the  instrument  in  ques- 
tion was  executed."  Throckmorton  v. 
Holt,  180  U.  S.  552,  572,  45  L.  Ed.  663.  See 
the  title  WILLS. 

41.  Declarations  inadmissible  to  prove 
revocation. — Throckmorton  v.  Holt,  180 
U.   S.  552,  45  L.   Ed.   663. 

Where  the  appearance  of  a  will,  though 


when  it  came  into  the  hands  of  the  regis- 
trar of  wills  it  was  mutilated  and  burned 
around  the  edges,  was  not  such,  as  under 
the  circumstances,  to  raise  a  presumption 
of  revocation,  declarations  of  the  testator 
made  subsequently  to  the  execution  of  the 
will  and  tending  to  show  the  existence  of 
another  will  not  otherwise  proved,  or 
tending  to  show  the  state  of  the  testator's 
affections  for  his  relatives,  and  an  alleged 
change  in  his  feelings  towards  the  rela- 
tives of  one  of  the  legatees,  though  not 
towards  the  legatee  herself,  are  not  ad- 
missible for  the  purpose  of  proving  that 
the  testator  himself  mutilated  and  burned 
the  will  with  the  intention  to  revoke  it, 
or  directed  the  acts  of  mutilation  with 
such  intention.  Throckmorton  v.  Holt, 
180  U.  S.552,  584,  45  L.  Ed.  663. 

42.  Declarations  admissible  to  prove  in- 
tention to  die  intestate. —  Boudinot  v.  Brad- 
ford, 2  Dall.  266,  1  L.  Ed.  375. 

43.  Declarations  admissible  as  supple- 
tory proof  relating  to  a  codicil. — Adams  v. 
Norri>.  :.>:;  How.  353,  368,  16  L.  Ed.  539. 

44.  Declarations  touching  matter  in 
controversy  in  action  against  executor. — 
Patter  v.  National  Bank,  102  U.  S.  163,  26 
L.  Ed.  111. 

45.  Declaration  admissible  to  show  in- 
tent to  defraud  the  revenue. — Dobbin's 
Distillery  v.  United  States,  96  U.  S.  305, 
24  L.  Ed.  637. 
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4.  When  Made  by  Agents — a.  In  General — (1)  Proof  of  Agency  Essen- 
tial— To  make  the  declarations  or  admissions  of  an  alleged  agent  competent 
evidence  against  the  principal,  there  must  be  proof  of  the  existence  of  the 
agency.46  But  it  is  not  absolutely  necessary  in  every  case  that  the  proof  of 
agency  should  be  first  introduced.47  Except  in  special  cases,' however,  it  is  the 
better'  practice  that  the  foundation  should  be  laid  before  the  declarations  or 
admissions  are  admitted.48  But  it  is  competent  for  the  presiding  judge,  if  in 
his  judgment  the  ends  of  justice  require  it,  to  relax  the  rules  of  practice,  and 
to  admit  the  evidence  offered  before  the  proper  foundation  for  its  admissibility 
is  laid,  if  he  is  well  assured  by  the  party  offering  it,  that  the  agency  will  be 
subsequently  proved.49  Whether  there  is  sufficient  proof  of  agency  to  warrant 
the  admission  of  the  declarations  of  the  agent  in  evidence,  is  a  preliminary 
question   for  the  court.50 

(2)  What  Declarations  and  Admissions  Are  Admissible. — Where  the  acts  of  the 
agent  will  bind  the  principal,51  there  his  representations,  declarations,  and  ad- 
missions respecting  the  subject  matter  will  also  bind  him,  and  are  admissible 
in  evidence  against  him  if  made  at  the  same  time,  and  constituting  part  of  the 
res  gestae.     They  are  of  the  nature  of  original  evidence  and  not  hearsay.52     This 

46.  Proof  of  agency  essential. — First 
Unitarian  Society  v.  Faulkner,  91  U.  S. 
415,  417,  23  L.  Ed.  283;  United  States  V. 
Gooding,  12  Wheat.  460,  470,  6  L.  Ed.  693; 
Cliquots'  Champagne,  3  Wall.  114,  140,  18 
L.  Ed.  116;  United  States  v.  Boyd,  5  How. 
29,  50,  12  L.  Ed.  36;  Barreda  v.  Silsbee,  21 
How.   146,   165,   16  L.   Ed.  86. 

Proof  of  agency  held  sufficient  to  war- 
rant the  admission  of  the  declarations  of 
the  agent.  Cliquots'  Champagne,  3  Wall. 
114,  140,  18  L.  Ed.  116. 

Generally,  as  to  what  constitutes  proof 
of  agency,  see  the  title  PRINCIPAL 
AND  AGENT. 

47.  Time  for  introduction  of  proof  of 
agency. — First  Unitarian  Society  v.  Faulk- 
ner. 91  U.  S.  415,  417,  23  L.   Ed.  283. 

48.  First  Unitarian  Society  v.  Faulkner, 
91  U.  S.  415,  417,  23  L.  Ed.  283. 

49.  First  Unitarian  Society  v.  Faulkner, 
91  U.   S.  415,  417.  23  L.   Ed.  283. 

If  evidence  is  immaterial  its  admission 
not  reversible  error. — Conversations  of  a 
third  party  were  admitted  in  evidence  on 
the  assurance  of  counsel  that  they  ex- 
pected to  prove  that  such  third  party 
was  the  agent  of  the  defendant.  This, 
however,  was  not  done,  nor  was  the  at- 
tention of  the  court  afterwards  called  to 
the  subject.  It  was  held  that  as  upon  the 
hypothesis  of  the  case  submitted  to  the 
jury  in  the  charge  of  the  court,  the  evi- 
dence was  immaterial,  an  exception  to  its 
admission  was  properly  overruled.  First 
Unitarian  Society  v.  Faulkner,  91  U.  S. 
4i:..  23  L.  Ed.  283. 

50.  Sufficiency  of  proof  of  agency  a 
question  for  the  court. — Cliquots'  Cham- 
pagne, 3  Wall.  114,  18  L.  Ed.  116. 

51.  As  to  when  the  acts  of  the  agent 
will  bind  the  principal,  see  the  title 
PRINCIPAL  AND  AGENT. 

52.  When  declarations  and  admissions 
of  agent  are  admissible  against  principal. 
—Barreda  v.  Silsbee,  21  How.  146,  164,  16 
L.  Ed.  86;  Vicksburg,  etc.,  Railroad  v. 
O'Brien,  119  U.  S.  99,  105,  30  L  Ed.  299; 
Packet  Co.  v.  Clough,  20  Wall.  528,  540,  22 


L.  Ed.  406;  La  Abra  Silver  Min.  Co..  v. 
United  States,  175  U.  S.  423,  498,  44  U 
Ed.  223;  New  York,  etc.,  Min.  Co.  v.  Fra- 
ser,  130  U.  S.  611,  621.  32  L.  Ed.  1031; 
West  v.  Smith,  101  U.  S.  263,  270,  25  L- 
Ed.  809;  Xenia  Bank  v.  Stewart,  114  U. 
S.  224,  228.  29  L-  Ed.  101;  United  States 
V.  Gooding,  12  Wheat.  460,  470,  6  L.  Ed. 
693;  United  States  v.  The  Brig  Burdett. 
9  Pet.  682,  9  L  Ed.  273;  Stockwell  V. 
United  States,  13  Wall.  531,  550,  20  L.  Ed. 
491;  Cliquots'  Champagne,  3  Wall.  114, 
140.  18  L.  Ed.  116;  American  Fur  Co.  v. 
United  States,  2  Pet.  358,  364,  7  L.  Ed. 
450.  See  the  titles  HEARSAY  EVI- 
DENCE: RES  GEST^. 

Rationale  of  rule. — -"The  acts  of  an 
agent,  within  the  scope  of  the  authority 
delegated  to  him,  are  deemed  the  acts  of 
the  principal.  Whatever  he  does  in  the 
lawful  exercise  of  that  authority  is  imput- 
able to  the  principal,  and  may  be  proven 
without  calling  the  agent  as  a  witness. 
So,  in  consequence  of  the  relation  between 
him  and  the  principal,  his  statement  or 
declaration  is,  under  some  circumstances, 
regarded  as  of  the  nature  of  original  evi- 
dence, 'being,'  says  Phillips,  'the  ultimate 
fact  to  be  proved,  and  not  an  admission 
of  some  other  fact.'  1  Phil.  Ev.  381." 
Vicksburg,  etc..  Railroad  v.  O'Brien,  119 
U.  S.  99,  104.  30  L  Ed.  299.  See,  also, 
Barreda  v.  Silsbee,  21  How.  146,  165,  16 
L.  Ed.  86;  United  States  v.  Gooding,  12 
Wheat.  460.  470,  6  L  Ed.  693. 

"The  verbal  declarations  of  an  agent  at 
a  sale  often  bind  the  principal.  1  Ves.  & 
B.  209;  6  CI.  &  F.  448,  449;  Story  on 
Agency,  §  107."  Veazie  v.  Williams,  8 
How.    134,   156,   12   L    Ed.   1018. 

The  declarations  of  a  master  of  a  vessel, 
in  a  case  of  collision,  are  evidence  against 
the  owner,  on  the  ground  that  when  the 
transaction  occurred,  the  master  repre- 
sented the  owner,  and  was  his  agent  in 
navigating  the  vessel.  The  Potomac,  8 
Wall.  590,  19  L.  Ed.  511. 

This  sort  of  evidence  is  confined  to  the 
declarations  of  the  master,  and  cannot  be 
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rule  applies  in  a  criminal  as  well  as  in  a  civil  case.53  But  such  declarations  or 
admissions  will  bind  the  principal  and  be  admitted  in  evidence  against  him  only 
when  made  during  the  continuance  of  the  agency  in  regard  to  a  transaction  then 
depending,  and  when  they  form  part  of  such  transaction,54  and  are  made  with 

keeper  of  the  defendant  who  had  the 
waybills  in  his  custody  for  those  of 
the  preceding  month,  which  were  refused, 
the  bookkeeper  saying  he  had  orders 
from  the  company  "to  keep  the  way- 
bills locked  up  and  to  give  the  amounts 
from  the  books  only."  This  admission 
could  not  be  kept  from  the  jury  on  the 
ground  of  hearsay  since  the  bookkeeper 
was  an  officer  of  the  defendant  company 
and  could  speak  for  it.  Anvil  Min.  Co.  v. 
Humble,  153  U.  S.  540,  553,  38  L.   Ed.  814. 

Declarations  of  cashier  of  bank. — Since 
the  declaration  of  an  agent  made  while 
performing  an  act  within  the  scope  of  his 
authority  is  admissible  as  evidence  against 
his  principal  it  is  not  error  to  admit  the 
statements  of  a  cashier  of  a  bank  con- 
cerning the  disposition  of  a  sum  of  money 
deposited  in  the  bank  to  take  up  a  note 
Jeft  there  for  collection.  Xenia  Bank  v. 
Stewart,  114  TJ.  S.  224,  228,  29  L.  Ed. 
101. 

A  cashier  of  a  national  bank  is  acting 
within  the  line  of  his  duty  in  stating  that 
a  security  in  the  possession  of  the  bank 
is  not  its  property  but  belongs  to  another 
and  such  statement  is  admissible  in  evi- 
dence against  the  bank.  Xenia  Bank  v. 
Stewart.  114  U.  S.  224,  229,  29   L.   Ed.    101. 

53.  Rule  applies  in  a  criminal  case. — 
American  Fur  Co.  v.  United  States,  2  Pet. 
358,  364,  7  L.  Ed.  450;  United  States  v. 
Gooding,  12  Wheat.  460,  469,  6  L.  Ed. 
693;  Stockwell  v.  United  States,  13  Wall. 
531.  550,  20  L.  Ed.  491;  Cliquots'  Cham- 
pagne,  3   Wall.    114,   140,    18    L.    Ed.    116. 

Declarations  of  master  of  vessel  upon 
indictment  of  owner  under  slave  trade 
act. — Upon  an  indictment  under  the  slave 
trade  act  of  the  20th  of  April,  1818.  ch. 
373,  against  the  owner  of  the  ship,  testi- 
mony of  the  declarations  of  the  master, 
being  a  part  of  the  res  gestae,  connected 
with  acts  in  furtherance  of  the  voyage, 
and  within  the  scope  of  his  authority,  as 
agent  of  the  owner,  in  the  conduct  of  the 
guilty  enterprise,  is  admissible  in  evi- 
dence against  the  owner.  United  States 
V.  Gooding.  12  Wheat.  460.  6  L.  Ed.  693. 

54.  Declaration  or  admission  must  form 
part  of  transaction  occurring  during  con- 
tinuance of  agency. — Vicksburg,  etc.,  Rail- 
road v.  O'Brien,  119  U.  S.  99,  104,  30  L. 
Ed.  299;  Barclav  v.  Howell,  6  Pet.  498, 
504,   8   L.    Ed.   477. 

An  agent's  admissions  in  pais  are  not 
evidence  against  his  principal  unless  where 
thev  are  a  part  of  the  res  gestae.  Leeds  v. 
Marine  Tns.  Co.,  2  Whe;n  380.  383.  4  L. 
Ed.  266.     See  the  titles   RES   GEST.E. 

"Evidence  of  declarations  of  an  agent 
as  to  past  transactions  of  his  principal  are 
inadmissible,    as     mere    hearsay."      Goetz 


extended  to  any  other  person  in  the  em- 
ployment of  the  boat,  for  in  no  proper 
sense  has  the  owner  intrusted  his  author- 
ity to  any  one  but  the  master.  The  Poto- 
mac, 8  Wall   590,  594.  19   L.   Ed.  511. 

Declarations  of  agents  of  charterers  of 
vessels. — A  vessel  was  chartered  to  bring 
a  cargo  of  guano  from  the  Chincha  Is- 
lands to  the  United  States,  at  the  rate  of 
twenty-rive  dollars  per  ton  freight,  with 
a  stipulation  that  the  ship  should  be  enti- 
tled to  any  advance  in  the  guano  freight 
made  by  the  charterers.  The)'  subse- 
quently chartered  vessels  to  go  from  the 
United  States  for  guano  ''reserving  cer- 
tain privileges  to  the  charterers),  at  the 
rate  of  thirty  dollars  per  ton  freight.  It 
was  held  that  the  declarations  and  state- 
ments of  the  agents  of  the  charterers, 
made  at  the  time  of  the  execution  of  the 
subsequent  charters,  were  properly  ad- 
mitted in  evidence  as  part  of  the  res 
gestae,  to  show  that  the  charterers  were 
acting  in  bad  faith  towards  the  owners 
of  the  vessel  which  was  first  chartered. 
Barreda  v.  Si'sbee.  21  How.  146,  16  L. 
Ed.  86. 

Declarations  of  the  agent  of  the  owner 
of  diamonds  forfeited  to  the  United  States 
for  evasion  of  custom  duties,  made  to  a 
customs  officer  who  seized  the  diamonds, 
at  the  time  of  the  seizure,  were  held  ad- 
missible in  evidence  against  the  owner  as 
having  been  part  of  the  res  gestae.  Fried- 
enstein  v.  United  States,  125  U.  S.  224.  230, 
31   L.    Ed.   736. 

"The  declarations  made  by  an  officer  or 
agent  of  a  corporation,  in  response  to 
timely  inquiries,  properly  addressed  to  him 
and  relating  to  matters  under  his  charge, 
in  respect  to  which  he  is  authorized  in 
the  usual  course  of  business  to  give  in- 
formation, may  be  given  in  evidence 
against  the  corporation."  Xenia  Bank  v. 
Stewart.  114  U.   S.  224.  228.  29  L.   Ed.  101. 

Declarations  of  railroad  ticket  agent. — 
The  entire  contract  between  a  common 
carrier  and  a  passenger  is  not  always 
shown  on  the  face  of  ticket,  and  to  show 
that  some  additional  stipulations  were  en- 
tered into  by  the  railroad  company  and 
the  purchaser  of  the  ticket,  parol  evidence 
of  a  conversation  between  such  purchaser 
and  the  ticket  agent  of  the  company  is  ad- 
missible. New  York,  etc.,  R.  Co.  v. 
Winter.  143  U.  S.  60.  69,  36  L.  Ed.  71. 

Declarations  of  bookkeeper  of  mining 
company. — The  contract  here  sued  on  was 
made  between  the  parties  thereto  for  the 
purpose  of  taking  out  iron  ore  from  the 
defendant':-  mine,  the  mining  to  be  done 
by  the  plaintiff.  The  weight  of  the  ore 
mined  was  to  be  determined  by  the  re- 
ports of  the  railroad  company  shipping 
it.      The    plaintiff    approached    the    book- 
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reference   to  matters   within   the   scope  of   the  agent's  authority."'5      But   in  the 
case  of  mere  private  agents,  such  authority  will  in  many  cases  be  implied  from 


V.  Kansas  City  Bank,  119  U.  S.  551,  560,  30 
L.  Ed.  515. 

An  agent's  subsequent  account  of  a 
transaction  to  his  principal  is  not  admis- 
sible in  evidence  against  the  principal. 
L'nited  States  v.  The  Brig  Burdett,  9  Pet. 
682,  9   L.   Ed.  273. 

"An  act  done  by  an  agent  cannot  be 
varied,  qualified,  or  explained,  either  by 
his  declarations,  which  amount  to  no  more 
than  a  mere  narrative  of  a  past  occur- 
rence, or  by  an  isolated  conversation  held, 
or  an  isolated  act  done,  at  a  later  period. 
The  reason  is  that  the  agent  to  do  the  act 
is  not  authorized  to  narrate  what  he  had 
done,  or  how  he  had  done  it,  and  his 
declaration  is  no  part  of  the  res  gestae." 
Vicksburg,  etc.,  Railroad  v.  O'Brien,  119 
U.  S.  99,  105,  30  L.  Ed.  299;  Packet  Co.  v. 
Clough.  20  Wall.  528,  540,  22  L.  Ed.  406. 

Declaration  of  engineer  made  after  ac- 
cident.— The  rule  that  the  declarations  or 
admissions  of  the  agent  bind  the  principal 
when  made  within  the  scope  of  the  agent's 
authority  or  as  part  of  the  res  gestae  and 
as  such  are  admissible,  is  not  applicable 
where,  in  an  action  for  damages  for  in- 
juries received  in  a  railroad  accident  it  is 
sought  to  introduce  the  declaration  of  the 
engineer  as  evidence  against  the  company 
regarding  the  speed  of  the  train  at  the 
time  of  the  wreck;  such  statement  having 
been  made  from  ten  to  thirty  minutes 
after  the  accident.  Vicksburg,  etc.,  Rail- 
road v.  O'Brien,  119  U.  S.  99,  105,  30  L. 
Ed.   299. 

The  conversations  of  a  captain  of  a 
steamer  with  a  party  injured  in  getting 
on  his  boat,  made  two  days  and  a  half 
after  the  accident  occurred,  in  which  he 
attributed  the  accident  to  the  carelessness 
of  the  servants  of  the  boat  in  putting  out 
the  plank,  is  not  evidence  to  charge  the 
owners  of  the  boat  with  fault,  and  this 
though  made  while  the  boat  was  still  on 
its  voyage  and  before  the  voyage  upon 
which  the  injured  party  had  entered  was 
completed.  Packet  Co.  v.  Clough,  20  Wall. 
528,  22  L.  Ed.  406.  See,  also,  North- 
western Union  Packet  Co.  V.  Viles,  154 
U.  S.  608,  22  L.   Ed.  409. 

Declarations  of  captain  of  vessel  not 
shown  to  be  part  of  res  gestae. — In  an  ac- 
tion by  the  owners  of  a  vessel  lost  in  the 
Great  Lakes,  against  an  insurance  com- 
pany to  recover  the  insurance,  it  was 
proper  to  refuse  to  allow  the  defendant 
to  ask  one  of  its  witnesses,  the  chief 
engineer,  what  talk  if  any  he  had  had  with 
the  captain  of  the  tug  after  it  was  taken 
in  tow  by  another  vessel  in  regard  to  the 
leak  or  what  should  be  done,  the  de- 
fendant not  having  shown  what  it  pro- 
posed to  prove  or  that  such  conversation 
was  part  of  the  res  gestae.  Union  Ins.  Co. 
V.  Smith.  124  U.  S.  405,  423,  31  L.  Ed.  497. 
Declarations  of  agent  of  vendee  made 
after  sale. — Declarations  of  the  agent  of 
the  vendee  of  personal  property  purchased 


of  one  financially  embarrassed,  made  after 
the  sale,  questioning  the  real  character  and 
intent  of  the  sale,  are  not  admissible 
against  the  principal,  in  an  action  by  one 
of  the  vendor's  creditors  to  set  aside  the 
sale  on  the  ground  that  it  was  made  to 
hinder,  delay  and  defraud  the  creditors. 
Winchester,  etc.,  Mfg.  Co.  v.  Creary,  116 
U.  S.  161,  166,  29  L.  Ed.  591. 

Declarations  of  agent  of  importer  sub- 
sequent to  appraisement. —  In  an  action 
to  recover  an  alleged  excess  of  duty 
exacted  upon  imported  goods,  what  plain- 
tiff's agent  said  to  an  assistant  appraiser 
or  conversations  had  subsequent  to  the 
appraisement,  are  not  admissible.  Origet 
v.  Hedden,  155  U.  S.  228,  235,  39  L.  Ed. 
130. 

"The  opinion  of  an  agent,  based  upon 
past  occurrences,  is  never  to  be  received 
as  an  admission  of  his  principals.  And 
this  is  doubly  true  when  the  agent  was  not 
a  party  to  those  occurrences."  Insurance 
Co.  v.  Mahone,  21  Wall.  152,  157,  22  L.  Ed. 
593. 

Evidence  that  the  general  agent  of  an 
insurance  company,  sent  by  it  to  examine 
into  the  circumstances,  connected  with  the 
death  of  a  person  insured,  after  so  ex- 
amining, expressed  the  opinion  that  it 
would  "be  best  for  the  company  to  accept 
the  situation  and  pay  the  amount  of  the 
policy,"  is  not  competent  on  a  suit  by  the 
holders  of  the  policy  against  the  company. 
Insurance  Co.  v.  Mahone,  21  Wall.  152,  22 
L.    Ed.    593. 

The  declarations  of  an  agent  made  after 
the  termination  of  the  agency  are  not  ad- 
missible in  evidence  against  the  principal. 
Thompson  v.  Bowman,  6  Wall.  316,  318, 
18  L.  Ed.  736. 

Declarations  of  master  of  ship  made 
after  he  had  ceased  to  be  master. — "State- 
ments made  by  the  master  of  a  ship  as 
to  what  occurred  during  the  voyage,  tend- 
ing to  inculpate  the  owner  in  the  guilty 
enterprise  of  the  ship,  are  not  admissible 
in  evidence  against  the  owner,  where  he 
is  charged  with  a  crime,  if  the  statements 
were  made  subsequent  to  the  time  when 
he  ceased  to  be  master  and  the  common 
enterprise  had  come  to  an  end."  Dobbin's 
Distillery  v.  United  States,  96  U.  S.  395, 
402,  24  L.  Ed.  637. 

Declarations  as  to  occurrence  happening 
before  inception  of  agency. — The  declara- 
tions or  admissions  of  an  agent  are  not 
admissible  where  they  are  only  recitals 
of  the  details  or  circumstances  of  a  past 
occurrence  which  happened  before  the  in- 
ception of  the  agency.  Winchester,  etc., 
Mfg.  Co.  v.  Creary,  116  U.  S.  161,  166,  29 
L.  Ed.  591. 

55.  Declarations  or  admissions  must  be 
as  to  matters  within  scope  of  agent's  au- 
thority.— Xenia  Bank  v.  Stewart,  114  U. 
S.  224,  228,  29  L.  Ed.  101;  New  York,  etc., 
Min.  Co.  v.  Fraser,  130  U.  S.  611,  621, 
32  L-  Ed.  1031;  United  States  v.  Gooding, 
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the  fact  that  the  declaration  was  made  by  the  agent  in  the  course  of  his  regular 
employment.50  Authority  to  make  declarations  is  not,  however,  necessarily  to 
be  inferred  from  power  given  to  do  certain  acts.57 

b.  Public  Agents. — Different  rules  prevail  in  respect  to  the  declarations  of 
public  agents  from  those  which  ordinarily  govern  in  the  case  of  mere  private 
agents.  Principals  in  the  latter  category  are  in  many  cases  bound  by  the  dec- 
larations of  their  agents,  even  where  they  were  made  without  anv  authority, 
if  it  appears  that  they  were  made  by  the  agent  in  the  course  of  his  regular  em- 
ployment.58 But  the  government  or  public  authority  is  not  bound  in  such  a 
case,  unless  it  manifestly  appears  that  the  agent  was  acting  within  the  scope 
of  his  authority,  or  that  he  had  been  held  out  as  having  authority  to  make  the 
declaration,   for  or  on  behalf  of  the  public  authorities.59 

5.  When  Made  by  Servants. — Admission  of  Servant  Not  Admissible 
against  Master. — In  an  action  by  a  guest  against  a  hotel  keeper  to  recover  the 
value  of  property  alleged  to  have  been  stolen  from  him,  evidence  that  a  servant 
admitted  that  he  had  stolen  the  property  while  he  was  employed  at  the  hotel 
by  the  landlord  is  not  admissible.60 


12  Wheat.  460.  470,  6  L.  Ed.  693;  Barreda 
V.  Silsbee,  21  How.  146,  164,  16  L.  Ed.  86; 
Stockwell  v.  United  States,  13  Wall.  531, 
550,  20  L.  Ed.  491;  Cliquots'  Champagne, 
3  Wall.  114,  140,  18  L.  Ed.  116;  American 
Fur  Co.  v.  United  States.  2  Pet.  358,  364, 
7  L.  Ed.  450;  Winchester,  etc.,  Mfg.  Co. 
v.  Creary,  116  U.  S.  161,  167,  29  L.  Ed.  591; 
Packet  Co.  v.  Clough,  20  Wall.  528,  540, 
22  L.  Ed.  406;  First  Unitarian  Society  v. 
Faulkner,  91  U.  S.  415,  417,  23  L.  Ed.  283. 
Where  the  declarations  of  the  superin- 
tendent of  a  mine  are  without  the  scope 
of  his  agency  or  authority  they  are  not 
binding  upon  the  mining  company. 
Walrath  v.  Champion  Min.  Co.,  171  U. 
S.   293,   311.  43   L-    Ed.    171. 

56.  Implied  authority  of  agent. — 
Hawkins  v.  United  States,  96  U.  S.  689, 
691.  24  E.  Ed.  607;  Whiteside  v.  United 
States.  93  U.   S.  247,  256,  23   L.   Ed.  882. 

57.  Packet  Co.  v.  Clough,  20  Wall.  528, 
540,  22   L.   Ed.   406. 

58.  See  ante,  "What  Declarations  and 
Admissions  Are  Admissible,"  III,  A,  4, 
a,  (2). 

59.  Admissibility  of  declarations  of  pub- 
lic agents. — Hawkins  v.  United  States,  96 
U.  S.  689,  691,  24  L.  Ed.  607;  Whiteside  v. 
United  States,  93  U.  S.  247,  257,  23  L.  Ed. 
882. 

The  United  States  are  not  bound  by  the 
declarations  of  their  agent,  founded  upon 
a  mistake  of  fact,  unless  it  clearly  appears 
that  the  agent  was  acting  within  the  scope 
of  his  authority,  and  was  empowered,  in 
his  capacity  of  agent,  to  make  such  decla- 
ration. Lee  v.  Munroe,  7  Cranch  366,  3  L. 
Ed.  373. 

Declarations  of  surveyor  made  when 
laying  out  city. — Defendants  in  ejectment 
claimed  for  the  city  of  Pittsburg,  a  slip  of 
land  lying  on  the  bank  of  the  river 
Monongahela.  It  was  contended  by  them, 
that  the  land  was  dedicated  by  the  sur- 
veyor, when  he  laid  out  the  town,  to  the 
public,  as  a  street,  or  for  other  public  uses; 
the  depositions  of  witnesses  who  were 
present  when  the  ground  on  which  the 
5  U  S  Enc— 15 


city  stands  was  laid  out  in  lots  by  the 
surveyor,  authorized  so  to  do  by  the 
proprietors  of  the  land,  were  offered,  to 
prove  declarations  of  the  surveyor,  made 
to  persons  assembled  at  the  survey,  and 
who  occupied  part  of  the  ground  so  laid 
out;  by  which  declarations,  and  other  acts 
of  the  surveyor,  also  proposed  to  be 
proved,  it  was  contended,  the  said  dedica- 
tion was  made;  i.  e.,  that  he  had  observed 
that  "the  street,"  the  slip  of  land,  "to  low- 
water  mark,  should  be  for  the  use  of  the 
citizens,  and  the  public  forever."  The 
surveyor  had  authority  to  fix  upon  the 
plan  of  the  town  and  survey  it;  he  had 
the  power  to  determine  the  width  of  the 
respective  streets  and  alleys,  the  size  and 
form  of  the  lots,  to  mark  out  the  public 
grounds  and  to  determine  on  everything 
so  far  as  related  to  the  town,  and  its 
beaut\r,  convenience  and  value.  It  was 
held  that  evidence  of  such  declarations 
was  admissible.  Barclay  v.  Howell,  6 
Pet.  498,  8  L.  Ed.  477. 

But  "the  declarations  of  a  surveyor 
which  contradict  his  official  return,  are 
clearly  not  evidence;  nor  ought  they  to 
be  received,  where  he  has  no  power  to 
exercise  discretion,  as  explanatory  of  his 
return,  while  he  is  still  living,  and  may  be 
examined  as  a  witness.  Barclay  V.  Howell, 
6  Pet.  498,  8  L.   Ed.  477. 

An  admission  by  the  agent  of  a  city, 
authorized  to  contract  for  a  thing  for  the 
city's  use,  that  he  thought  the  city  liable, 
to  a  certain  extent,  for  a  thing  which  was 
furnished  to  it  in  professed  discharge  of 
a  contract,  because  the  city  had  used  the 
thing,  may  go  to  the  jury  as  an  admission 
of  the  fact  of  use,  in  a  suit  against  the 
city  by  the  party  furnishing  the  thing, 
and  where  the  city  sets  up  as  a  defense 
that  the  thing  furnished  was  not  the  thing 
agreed  to  be  furnished.  Chicago  v.  Greer, 
9  Wall.  726,  19  L.   Ed.  769. 

60.  Admission  of  servant  not  admissible 
against  master. — Elcox  v.  Hill,"98  U.  S. 
218,  25  L.  Ed.  103.  See  the  titles 
LARCENY;  MASTER  AND  SERVANT. 
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6.  When  Made  by  Attorneys. — The  declarations  of  an  attorney  to  be  ad- 
missible in  evidence  against  his  client  must  be  made  in  the  course  of  his  business 
as  attorney   for  such  client.'11 

7.  When  Made  by  Receivers. — When  a  receiver  carries  on  litigation  in  his 
own  name  as  receiver,  he  can,  as  the  representative  and  custodian  of  the  estate, 
subject  to  the  supervision  of  the  court,  bind  it  by  admissions  made  in  good 
faith  in  the  progress  of  the  litigation.62 

8.  When  Made  by  a  Partner. — Admissibility  of  Declarations  of  Al- 
leged Partner  to  Show  Partnership  Liability  in  Another. — Where  the 
question  is  whether  the  defendant  was  a  partner  with  another  person,  so,  as  to 
make  him  liable  for  the  debts  of  the  firm,  such  other  person's  declarations  to 
third  persons  are  not  admissible  in  favor  of  the  plaintiffs  until  they  have  estab- 
lished a  prima  facie  case  of  partnership  by  other  evidence.63 

The  declarations  of  a  partner  made  after  the  dissolution  of  the  part- 
nership are  not  admissible  as  evidence  against  his  late  copartners.64 

Evidence  of  declarations  of  a  deceased  partner,  as  to  what  share  he 
had  in  the  partnership,  not  made  in  the  immediate  presence  or  in  the  hearing  of 
either  of  his  copartners,  is  not  competent  evidence  against  them.65 

9.  When  Made  by  a  Husband. — In  an  action  on  a  note  given  by  a  mar- 
ried woman  for  her  husband's  benefit,  and  secured  by  a  mortgage  on  her 
separate  estate,  where  the  defense  is  that  the  note  was  procured  by  fraud, 
declarations  of  the  husband  as  to  interest  having  been  paid  on  the  note  for  some 
time  after  its  issuance,  cannot  bind  the  wife,  especially  where  there  are  no 
endorsements  of  interest  on  the  note  itself.66 

10.  When  Made  by  a  Principal  or  a  Cosurety. — A  surety  is  bound  by  the 
declarations  of  his  principal,  within  the  scope  of  the  business.67  The  declara- 
tions of  one  of  several  joint  obligors  on  a  bond,  relating  to  its  execution  and  ac- 
knowledgment, are  binding  upon  his  co-obligors,  who  are  present  and  silent 
when  the  declarations  a-re  made.6s     But  where  a  surety  upon  a  bond  is  sued,  a 


61.  When  declarations  of  attorney  ad- 
missible.— Graffam  v.  Burgess,  117  U.  S. 
180,  188,  29  L.  Ed.  839.  See  the  title 
ATTORNEY  AND  CLIENT,  vol.  2,  p. 
713. 

Where  defendants  united  in  referring 
plaintiff's  counsel  to  an  attorney  to  adjust 
and  settle  certain  matters  in  controversy, 
the  declarations  of  such  attorney  made  in 
the  presence  of  all  the  defendants,  if  of 
such  a  character,  and  made  under  such 
circumstances  as-  imperatively  to  require 
them  to  deny  their  correctness  if  untrue, 
are  admissible  in  evidence,  and  this 
whether  such  attorney  was  counsel  for 
one  or  all  the  defendants.  Turner  v. 
Yates,  16  How.   14,  28,   14  L.   Ed.  824. 

62.  Admissions  made  by  receiver  in 
progress  of  litigation. — Bosworth  v.  St. 
Louis,  etc..  R.  Ass'n,  174  U.  S.  182.  189, 
43  L.  Ed.  941.     See  the  title  RECEIVERS. 

63.  Declarations  of  alleged  partner  to 
show  partnership  liability  in  another. — 
Pleasants  v.  Fant,  22  Wall.  116,  22  L 
Ed. 

In  such  case  the  admission  of  the  de- 
fendant and  the  deposition  of  K.  to  the 
effert  that  the  defendant  had  procured  For 
K.  a  loan  of  money  to  be  used  in  a  pur- 
chase of  cotton,  and  that  K.  had  volun- 
tarily promised  to  give  the  defendant  a 
part  of  the  profits  if  any  were  made,  tor 
his  assistance  in  procuring  the  loan,  when 
no  sum  or  proportion  of  profits  was 
named,,  does  not  raise  such  a  presumption 


of  partnership.  Pleasants  v.  Fant,  22  Wall. 
116.    22    L    Ed.    780. 

Nor  is  such  evidence  sufficient  to  re- 
quire the  court  to  submit  the  question  of 
partnership  to  a  jury;  and  its  instruction 
to  find  for  the  defendant  was  right. 
Pleasants  v.  Fant.  22  Wall.  116,  22  L  Ed. 
780.     See   the   title   PARTNERSHIP. 

As  to  what  constitutes  proof  of  part- 
nership, see  the  title  PARTNERSHIP. 

64.  Declarations  made  after  dissolution 
of  partnership. — Thompson  v.  Bowman,  6 
Wall.  316,   18   L.  Ed.  736. 

65.  Declarations  of  deceased  partner. — 
Moore  v.  Huntington,  17  Wall.  417,  421, 
21    L   Ed.   642. 

Generallv,  as  to  partnership,  see  the 
title  PARTNERSHIP. 

66.  Declarations  of  husband  not  bind- 
ing on  wife. — Marchand  v.  Griffon,  140  I*. 
S.  5Hi.  528,  35  L  Ed.  527.  See  the  titles 
HUSBAND  AND  WIFE;  SEPARATE 
ESTATE    OF    MARRIED   WOMEN*. 

67.  Surety  bound  by  declarations  of 
principal. — United  States  v.  Gaussen,  19 
Wall.  108.  213,  21  L  Ed.  41. 

68.  Declarations  of  a  cosurety. — Pawl- 
ing v.  United  States,  4  Cranch  219,  2:.>:,.1 
2  L   Ed.  601. 

Tn  such  case  the  co-obligors  who  are 
silent  are  to  be  considered  as  speaking 
through  him  who  makes  the  declarations. 
Pawling  v.  United  States,  4  Cranch  219, 
223,  2  L.  Ed.  601. 
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conversation  between  his  cosurety,  who  has  since  died,  and  a  third  person,  not 
in  the  presence  of  the  defendant  is  not  admissible  in  evidence  for  the  purpose  of 
fixing  upon  the  defendant  a  separate  liability  for  an  alleged  breach  of  the 
bond   by  their  principal.69 

11.  When  Made  by  a  Joint  Obligor.— An  Illinois  act  provides  that  where 
in  an  action  at  law,  the  declaration  avers  joint  liability,  such  joint  liability  must 
be  expressly  denied  or  it  will  be  taken  as  admitted. '  Accordingly,  where  such 
joint  liability  is  alleged,  but  the  summons  is  served  on  one  defendant  only  and 
the  other  appears  and  pleads  the  general  issue,  the  declarations  of  the  former  are 
admissible  against  the  latter.70 

12.  When  Made  by  Oxe  of  Two  or  More  Co-Coxspirators  or  Persons 
Jointly  Indicted  for  a  Crime.— Where  two  or  more  persons  are  associated  to- 
gether for  the  same  illegal  purpose,  any  act  or  declaration  of  one  of  the  parties, 
in  reference  to  the  common  object,  and  forming  a  part  of  the  res  gestse,  may  be 
given  in  evidence  against  the  others.71  Whether  in  such  case  the  declarations 
were  made  in  the  presence  or  brought  to  the  knowledge  of  the  other  conspirators 
is  immaterial.72     The  declarations  must,  however,  to  be  admissible  be  made  in 


69.  Very  v.  Watkins,  23  How.  469,  16 
L.  Ed.  522.  See  the  title  PRINCIPAL 
AND   SURETY. 

70.  Admissibility  of  declarations  of  joint 
obligor-  under  Illinois  statute. — Forsyth 
V.  Doolittle,  120  U.  S.  73.  30  L.  Ed.  586. 
See  the  titles  CONTRACTS,  vol.  4,  p. 
552;  PLEADING. 

71.  Declarations  of  a  co-conspirator 
forming  part  of  res  gestse. — American 
Fur  Co.  v.  United  States.  2  Pet.  358.  364, 
7  L  Ed.  450;  Nudd  v.  Burrows,  91  U.  S. 
426,  438,  23  L  Ed.  286;  Wiborg  v.  United 
States.  163  U.  S.  632.  657.  41  L  Ed.  289. 
See  the  title  CONSPIRACY,  vol.  3,  p. 
1109. 

The  declarations  of  any  member  of  a 
proven  combination  formed  for  an  illegal 
purpose,  are  admissible  against  the  others 
in  explanation  of  the  object  for  which 
the  combination  was  formed  and  its 
legality.  Wiborg  v.  United  States,  163  U. 
S.   632,    657,   41    L.    Ed.    289. 

Every  act  and  declaration  of  each  mem- 
ber of  a  conspiracy  in  pursuance  of  the 
original  concerted  plan,  and  in  reference 
to  the  common  object,  is  in  contemplation 
of  law  the  act  and  declaration  of  them  all, 
and  is  therefore  original  evidence  against 
each  of  them.  Connecticut  Mut.  Life  Ins. 
Co.  v.  Hillmon,  188  U.  S.  208,  218,  47  L. 
Ed.  446. 

Conspiracy  to  defraud. — In  an  action 
where  an  alleged  conspiracy  to  defraud  is 
set  up  as  a  defense,  the  declarations  of 
each  of  the  alleged  conspirators  tending 
to  show  the  purpose  and  plans  of  the  con- 
spiracy, is  admissible  in  evidence,  though 
only  one  of  the  alleged  conspirators,  or  a 
person  for  whom  one  of  them  acted  as 
agent,  is  a  party  to  the  suit.  Connecticut 
Mut.  Life  Ins.  Co.  v.  Hillmon,  188  U.  S. 
208,  47  L-  Ed.  446.  In  this  case  suit  was 
brought  on  a  life  insurance  policy  and  the 
defense  was  a  conspiracy  by  the  insured 
and  other  persons  to  defraud  the  insur- 
ance company  by  falsely  representing  that 
the  insured  had  died  and  that  the  dead 
body  of  another  person  was  his.  It  was 
held  that  evidence  of  declarations  of  the 


alleged  conspirators  tending  to  prove  such 
conspiracy   was   admissible    in   evidence. 

Conspiracy  to  obstruct  passage  of  mails. 
—In  a  prosecution  against  several  persons 
for  a  conspiracy  to  obstruct  the  passage 
of  the  niails,  where  the  indictment  charges 
the  defendants  with  conspiring  and  com- 
bining together  and  with  other  persons, 
declarations  of  persons  other  than  the  de- 
fendants, who  were  engaged  in  the  con- 
spiracy made  in  carrying  or  attempting  to 
carry  the  same  into  effect,  are  admissible. 
Chine  v.  United  States,  159  U.  S.  590,  593, 
40    L.    Ed.    269. 

Declarations  of  conspirator  afterwards 
assented  to  by  co-conspirator. — A.  had 
levied  on  certain  goods  as  owned  bv  B., 
which  C.  claimed,  the  allegation  o'f  A. 
being  that  there  had  been  collusion  be- 
tween B.  and  C,  and  that  C.  was  a  mere 
instrument  of  B.  Subsequently  C.  sued 
A  for  damages  sustained  in  consequence 
of  the  unlawful  seizure  and  sale.  It  was 
held  that  in  the  latter  suit  statements  made 
by  B.  in  the  absence  of  C,  which  were 
afterwards  assented  to  by  the  latter,  were 
admissible  in  evidence  to  prove  a  secret 
or  other  agreement  or  .understanding  be- 
tween B.  and  C.  as  to  the  ownership  of 
the  goods.  Rea  v.  Missouri,  17  Wall.  532, 
21  L  Ed.  707. 

Declarations  relating  to  similar  contem- 
poraneous transactions. — Where  fraud  in 
the  purchase  or  sale  of  property  is  alleged, 
evidence  of  declarations  of  the  defendants 
relating  to  similar  contemporaneous  trans- 
actions with  other  parties  is  admissible. 
Lincoln  v.  Claflin,  7  Wall.  132,  L38,  19  L. 
Ed.    106. 

The  ground  of  the  admissibility  of  such 
evidence  is  that  where  transactions  of  a 
similar  character,  executed  by  the  same 
parties,  are  closely  connected  in  time,  the 
inference  is  reasonable  that  they  proceed 
from  the  same  motive.  Lincoln  v.  Claflin, 
7  Wall.    132,   138,  19  L  Ed.  106. 

72.  Presence  or  knowledge  of  other  con- 
spirators  immaterial. — Nudd    v.     Burrows 
91    U.   S.   426,    138,  23   L   Ed.  286. 

Where    two    persons    are     engaged      to- 
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furtherance  of  the  common  object,  or  must  constitute  a  part  of  the  res  gestae 
of  acts  done  in  such  furtherance,73  and  must  be  made  while  the  conspiracy  is 
pending.  After  the  conspiracy  has  come  to  an  end,  whether  by  success  or  by 
failure,  the  admissions  of  one  conspirator  by  way  of  narrative  of  past  facts, 
are  not  admissible  in  evidence  against  the  others.74  And  this  latter  rule  is  ap- 
plicable upon  the  trial  of  two  or  more  persons  jointly  indicted  for  murder,  where 
the  evidence  does  not  show  that  the  killing  was  pursuant  to  a  conspiracy,  but 
does  show  that  it  was  by  the  joint  act  of  the  defendants.75  But  in  such  case 
if  the  declarations  were  made  in  the  presence  of  the  codefendant.  and  under  such 
circumstances  as  to  warrant  the  inference  that  he  would  naturally  have  con- 
tradicted them  if  he  did  not  assent  to  their  truth,  they  are  admissible  against 
him.76 

13.  When  Made  by  Strangers — a.  In  General. — Where  one  is  not  a  party 
to  the  suit,  nor  in  privity  with  one  who  is  a  party,  and  not  interested  in  the 
issue  either  personally  or  in  a  representative  capacity,  his  declarations  or  admis- 
sions are  not  as  a  general  rule,  admissible  in  evidence.77    But  where  the  decla- 


gether  in  the  furtherance  of  a  common 
design  to  defraud  others,  the  declarations 
of  each  relating  to  the  enterprise  are  evi- 
dence against  the  other,  though  made  in 
the  latter's  absence.  Lincoln  v.  Claflin, 
7  Wall.  132,  19  L.  Ed.  106. 

73.  Declarations  must  further  common 
object  or  constitute  part  of  res  gestae. — 
Wiborg  v.  United  States,  163  U.  S.  632, 
657,  41  L.  Ed.  289;  Brown  v.  United  States, 
150  U.  S.  93,  98,  37  L.  Ed.  1010;  Logan  v. 
United  States,  144  U.  S.  263,  309,  36  L. 
Ed.  429.     See  the  title  RES  GESTAE. 

74.  Declarations  made  after  conspiracy 
has  ended  not  admissible. — Brown  v. 
United  States,  150  U.  S.  93,  98,  37  L.  Ed. 
1010;  Logan  v.  United  States,  144  U.  S. 
263,  309,  36  L.  Ed.  429;  Sparf  V.  United 
States.  156  U.  S.  51,  56,  39  L.  Ed.  343.  See 
the  title  CONSPIRACY,  vol.  3,  p.  1109. 

Declarations  made  after  conspiracy  has 
ended  and  not  constituting  part  of  res 
gestae. — Declarations  made  by  a  vendor 
of  personal  property,  after  the  consum- 
mation of  the  sale,  are  not  admissible  in 
evidence  against  the  vendee  to  prove  that 
the  sale  was  made  in  pursuance  of  a  con- 
spiracy to  defraud  creditors,  unless  the 
alleged  common  purpose  to  defraud  is 
first  established  by  independent  evidence 
and  the  declarations  have  such  relation  to 
the  execution  of  that  purpose  that  they 
fairly  constitute  a  part  of  the  res  gestae. 
Winchester,  etc.,  Mfg.  Co.  v.  Creary,  116 
U.  S.  161,  166,  29  L.  Ed.  591;  Jones  v. 
Simpson,  116  U.  S.  609,  611.  29  L.  Ed. 
742;  Sonnentheil  v.  Moerlein  Brewing  Co., 
172  U.  S.  401,  415,  43  L.  Ed.  492. 

If  there  is  independent  evidence  of  a 
conspiracy  to  defraud  creditors,  such  dec- 
larations are  admissible  if  made  on  the 
day  of  the  sale  and  plainly  in  furtherance 
of  the  common  design  to  defraud.  Jones 
V.  Simpson,  116  U.  S.  609,  611,  29  L.  Ed. 
742.  See,  also,  Sonnentheil  v.  Moerlein 
Brewing  Co.,  172  U.  S.  401,  415,  43  L.  Ed. 
492. 

Generally,  as  to  when  the  declarations 
and  admissions  of  a  vendor  are  admissible 
against    the    vendee,    see   ante,    "Grantors, 


Vendors,    Lessors    and    Former    Owners," 
III,  A,  3,  b. 

75.  Admissibility  in  murder  trial  of  dec- 
larations made  after  the  killing. — Sparf  v. 
United  States,  156  U.  S.  51,  56,  39  L.  Ed. 
343;  Fitzpatrick  v.  United  States,  178  U. 
S.  304,  312,  44  L.   Ed.   1078. 

Where  H.  and  S.  are  jointly  tried  for 
murder,  declarations  of  H.  made  after 
the  killing,  and  in  the  absence  of  S.,  tend- 
ing to  prove  the  guilt  of  both,  are  inad- 
missible against  S.  Fitzpatrick  v.  United 
States,  178  U.  S.  304,  312,  44  L.  Ed.   1078. 

But  in  such  a  joint  trial  for  murder  a 
declaration  by  one  of  the  defendants  who, 
after  the  killing,  was  found  in  a  wounded 
condition,  that  he  was  shot  and  wanted  a 
doctor,  has  no  tendency  to  connect  the 
other  defendant  with  the  transaction,  and, 
therefore,  is  not  within  the  rule,  but  is 
admissible  to  explain  the  condition  of  the 
defendant  *making  the  declaration.  Fitz- 
patrick v.  United  States,  178  U.  S.  304, 
312.  44  L.   Ed.  1078. 

76.  Sparf  v.  United  States;  156  U.  S.  51, 
56.   39   L.    Ed.   343. 

77.  Reputation  as  to  the  existence  of 
particular  facts  not  of  a  public  nature,  is 
not  generally  admissible,  though  where 
the  existence  of  the  facts  have  been  proved 
aliunde,  reputation  is  sometimes  received 
to  explain  them.  Shutte  v.  Thompson,  15 
Wall.    151,    163,   21    L.    Ed.   123. 

Acts  and  proceedings  of  third  persons, 
not  in  privity  with  a  party,  nor  known  to 
him,  are  not  generally  admissible  in  evi- 
dence against  him.  Conard  v.  Atlantic 
Ins.  Co.,  1  Pet.  386,  451,  7  L.  Ed.  189. 

Declarations  relating  to  dissolution  of 
partnership. — In  a  suit  by  an  assignee  in 
bankruptcy  to  recover  moneys  paid  cred- 
itors within  four  months  prior  to  the  filing 
of  the  petition  in  bankruptcy,  the  evidence 
tended  to  prove  that  the  payment  was  the 
result  of  a  conspiracy  between  the  bank- 
rupt and  the  creditors  to  give  the  latter  a 
fraudulent  preference  within  the  meaning 
of  the  bankrupt  act.  The  assignee  claimed 
that  a  partnership  formerly  existing  be- 
tween the  bankrupt  and  other  parties  had 
been  dissolved  prior  to  a  certain  transac- 
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ration  of  a  third  person  proves  nothing,  and  can  be  considered  in  no  other  light 
than  as  the  introductory  language  of  the  witness  himself,  it  cannot  form  any 
proper   matter  of  exception.78 

b.  Declarations  Constituting  Part  of  the  Res  Gestae. — The  question  of  the  ad- 
missibility of  declarations  constituting  part  of  the  res  gestae  is  treated  elsewhere 
in  this  work.79 

c.  Declarations  against  Interest — (1)  In  General. — Evidence  of  declarations 
of  strangers  to  the  suit  have  sometimes  been  admitted  on  the  ground  that  they 
were  against  the  interest  of  the  persons  making  them.80 

(2)  By  Persons  Since  Deceased. — If  a  person  have  peculiar  means  of  know- 
ing a  fact,  and  make  a  declaration  of  that  fact,  which  is  against  his  interest,  it 
is  evidence,  after  his  death,  if  he  could  have  been  examined  to  it  in  his  lifetime.81 
Such  evidence  should,  however,  be  received  with  due  caution.82 


tion;  and,  consequently,  that  the  transac- 
tion was  had  with  the  bankrupt  individu- 
ally and  not  with  the  firm.  The  defendants 
insisting  to  the  contrary  offered  the  dec- 
larations of  such  other  parties  touching 
the  points  in  controversy.  It  was  held 
that  such  declarations  were  not  admis- 
sible. Nudd  v.  Burrows,  91  U.  S.  4:26, 
438,  23  L.  Ed.  286.  See  the  titles  BANK- 
RUPTCY, vol.  2,  p.  792;  PARTNER- 
SHIP. 

Declarations  as  to  identity  of  body  in 
murder  trial. — Upon  a  trial  for  murder  it 
was  held  to  be  error  to  permit  a  surgeon 
who  had  made  a  post  mortem  examination 
of  the  body  of  a  corpse  which  was  claimed 
by  the  prosecution  to  be  that  of  the  per- 
son alleged  to  have  been  murdered,  to 
state  that  one  F.  identified  the  bodv  to 
him.  Hopt  v.  Utah,  110  U.  S.  574,  590,  28 
L.  Ed.  262.     See  the  title  HOMICIDE. 

Declarations  as  to  what  defendant  srid 
as  to  money  advanced  him. — When  a  suit 
turns  on  the  question  whether  money 
claimed  in  it  by  the  plaintiff  has  been  ad- 
vanced to  the  defendant,  in  one  capacity 
or  in  another,  evidence  of  what  a  person 
who  had  settled  an  account  on  the  subject 
with  the  defendant  said  that  the  defendant 
told  him,  is  not  legal  proof.  Young  v. 
Godbe,  15  Wall.  562,  21  L.  Ed.  250. 

Evidence  not  competent  to  establish 
charge  of  bigamy. — An  admission  or  con- 
fession of  bigamy  is  not  competent  evi- 
dence to  establish  that  charge  in  a  civil 
action  between  other  parties.  One  person 
will  not  be  thus  allowed  by  his  declara- 
tion alone  to  establish  the  fact  of  a  void 
marriage.  Gaines  v.  Relf,  12  How.  472, 
538,  13  L.  Ed.  1071.  See  the  titles  CON- 
FESSIONS, vol.  3,  p.  1009;  MARRIAGE. 

Depositions  based  on  hearsay  and 
rumor  are  not  competent  evidence  to  es- 
tablish a  charge  of  bigamy.  Gaines  v. 
Relf,  12  How.  472,  538,  13  L.  Ed.  1071. 
See  the  title  BIGAMY  AND  POLYG- 
AMY, vol.   3,   p.   225. 

78.  Declaration  which  is  the  mere  in- 
troductory language  of  the  witness.^ 
Morris  v.  Harmer,  7  Pet.  554,  8  L.  Ed. 
781. 

79.  See  the  titles  DOCUMENTARY 
EVIDENCE;  RES  GEST^. 


80.  Declarations  of  officers  and  seamen 
composing  prize  crew. — A  vessel  was  li- 
beled and  the  libel  stated  that  the  vessel 
had  been  piratically  captured  on  the  high 
seas,  and  held  as  a  prize,  by  an  armed 
schooner  called  the  Constitution  of  Vene- 
zuela, and  that  the  force  of  such  schooner 
had  been  augmented  within  the  United 
States  by  enlisting  men.  It  was  held  that 
testimony  of  members  of  the  original  crew 
of  the  captured  vessel  of  declarations 
made  to  them  by  the  officers  and  seamen 
who  composed  the  prize  crew  was  admis- 
sible to  prove  that  almost  the  whole  of 
the  crew  of  the  Constitution  were  shipped 
within  the  United  States.  The  EstreMa,  4 
Wheat.  298,  305,  4  L.  Ed.  574.  In  deliver- 
ing the  opinion  of  the  court  in  this  case 
Livingston,  J.,  said:  "This  species  of  testi- 
mony has  been  objected  to,  as  being  hear- 
say, and  proceeding  from  a  source  entitled 
to  no  great  credit;  although  there  may  be 
something  in  this  objection,  it  is  no  reason 
for  rejecting  the  evidence  altogether.  If 
the  testimony  be  hearsay,  it  must  be  rec- 
ollected, that  the  declarations  proceeded 
from  persons  very  much  interested  in  giv- 
ing a  different  representation  of  the  trans- 
action; and  as  to  the  witnesses  them- 
selves, although  they  formed  a  part  of 
the  Estrella's  crew,  and  may  have  felt 
some  little  interest  in  the  question,  they 
were  the  only  persons  who  could  give 
any  account  of  the  armament  or  crew  of 
the  Constitution,  at  the  time  of  her  mak- 
ing the   capture." 

81.  Declarations  against  interest  of  per- 
sons since  deceased. — Drummond  v.  Prest- 
man,  12  Wheat.  515,  522,  6  L.  Ed.  712. 

82.  Drummond  v.  Prestman,  12  Wheat. 
515.  522,  6  L.    Ed.   712. 

Declarations  held  not  admissible. — 
Where  the  jurisdiction  of  the  circuit  co.irt 
of  the  United  States  to  try  an  Indian  in- 
dicted for  the  murder  of  a  negro  at  the 
Choctaw  Nation,  depended  upon  whether 
or  not  the  latter  was  a  member  of  the 
Choctaw  Nation,  declarations  made  by  the 
deceased  in  his  lifetime  that  he  did  not 
belong  to  the  Indian  country  were  held 
not  to  be  within  the  rule  that  declarations 
of  deceased  persons  made  against  their 
interest  are  admissible,  though  negroes 
adopted   in   the   Choctaw    Nation   get  cer- 
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d.  Declarations  by  One  to  Whom  a  Party  Has  Referred  for  Information. — 
The  declarations  of  a  third  person  will  not  be  admitted  in  evidence  on  the  ground 
that  one  party  to  the  suit  had  referred  the  other  party  to  him  for  information 
in  reference  to  an  uncertain  or  disputed  matter,  unless  such  declarations  have 
reference   to  such   matter.83 

e.  Declarations  Showing  Intention. — Whenever  intention  is  of  itself  a  distinct 
and  material  fact  in  a  chain  of  circumstances,  it  may  be  proved  by  contempo- 
raneous declarations  of  the  party.84  But  when  the  intention  to  be  proved  is  im- 
portant only  as  qualifying  an  act,  its  connection  with  that  act  must  be  shown, 
in  order  to'warrant  the  admission  of  declarations  of  the  intention.85 

f.  Declarations  Shozcing  Bodily  or  Mental  Feelings. — Wherever  the  bodily  or 
mental  feelings  of  an  individual  are  material  to  be  proved,  the  usual  expressions 
of  such  feelings  are  original  and  competent  evidence.  Such  declarations  are 
regarded  as  verbal  acts.86  Their  truth  or  falsity  is  an  inquiry  for  the  jury.87 
This  rule  must,  however,  be  taken  with  this  qualification  that  such  declarations 
to  be  admissible  must  relate  to  the  present,  and  not  to  the  past.  Anything  in 
the  nature  of  narration  must  be  excluded.88 

g.  Declarations  as  to  Boundaries. — By  the  English  rule,  evidence  of  the  decla- 
rations of  deceased  persons  as  to  the  boundary  of  parishes,  manors,  and  the 
like,  which  are  of  public  interest,  is  admissible,  but  such  evidence  is  inadmissible 
for  the  purpose  of  proving  the  boundary  of  a  private  estate,  unless  such  bound- 
ary is  identical  with  another  of  public  interest.89     In  many  of  the  United  States 


tara  benefits,  rights  and  privileges.  Lucas 
v.  United  States,  163  U.  S.  612,  617,  41  L. 
Ed.  282.  See  the  titles  HOMICIDE;  IN- 
DIANS. 

83.  Declarations  by  one  to  whom  a  party 
has  referred  for  information. — Allen  v. 
Killinger,  8  Wall.  480,  486,   19  L.   Ed.  470. 

So,  a  conversation  between  the  plaintiff 
and  such  a  third  party,  in  regard  to  a  con- 
tract of  the  plaintiff  with  the  defendant, 
cannot  be  given  in  evidence  when  the 
reference  by  the  defendant  to  such  party 
was  not  for  information  concerning  such 
contract.  Allen  v.  Killinger,  8  Wall.  480, 
19  L.   Ed.  470. 

84.  When  intention  is  distinct  and  ma- 
terial fact  in  chain  of  circumstances. — 
Mutual  Life  Ins.  Co.  v.  Hillmon,  145  U. 
S.    285,   295,    36   L    Ed.   707. 

When  the  existence  of  a  particular  in- 
tention in  a  certain  person  at  a  certain 
time  is  a  material  fact  to  be  proved,  evi- 
dence that  he  expressed  that  intention  at 
that  time  is  as  direct  evidence  of  the  fact, 
as  his  own  testimony  that  he  then  had 
that  intention  would  be.  Mutual  Life  Ins. 
Co.  v.  Hillmon,  145  U.  S.  285,  295,  36  L. 
Ed.   707. 

85.  When  intention  is  important  only  as 
qualifying  an  act. — Mutual  Life  Ins.  Co. 
V.  Hillmon,  145  U.  S.  285,  295,  36  L  Ed. 
707. 

86.  Usual  expressions  of  bodily  or  mental 
feelings. — Insurance  Co.  v.  Mosley,  8 
Wall.  397,  404,  19  L  Ed.  437:  Mutual  Life 
Ins.  Co.  v.  Hillmon,  145  U.  S.  285,  296,  36 
L    Ed.    707. 

"Those  expressions  are  the  natural  re- 
flexes of  what  it  mi<?ht  be  impossible  to 
show  by  other  testimony.  If  there  be 
such  other  testimony,  this  may  be  neces- 
sary to  set  the  facts  thus  developed  in 
their    true    light,    and    to    give    them    their 


proper  effect.  As  independent  explana- 
tory or  corroborative  evidence,  it  is  often 
indispensable  to  the  due  administration  of 
justice."  Insurance  Co.  v.  Mosley,  8 
Wall.  397,  404,  19  L.  Ed.  437;  Mutual  Life 
Ins.  Co.  v.  Hillmon,  145  U.  S.  285,  296,  36 
L.   Ed.  707. 

87.  Insurance  Co.  v.  Mosley,  8  Wall. 
397,  405.  19  L  Ed.  437;  Mutual  Life  Ins. 
Co.  v.  Hillmon,  145  U.  S.  285,  296,  36  L. 
Ed.   707. 

88.  Insurance  Co.  v.  Mosley,  8  Wall. 
397,   405,   19  L   Ed.   437. 

Evidence  inadmissible  as  to  what  widow 
understood  from  insured  as  to  nature  of 
his  disease. — In  an  action  upon  a  policy 
of  life  insurance,  the  widow  of  the  in- 
sured was  asked:  "Did  j^ou  not  under- 
stand from  your  husband  the  nature  of 
the  disease?"  It  was  held  that  if  the 
widow  was  a  competent  witness,  and  if 
the  statements  of  the  insured  to  her  were 
admissible  upon  the  issue  whether  he  had 
concealed  any  fact  in  his  personal  history 
or  condition  with  which  the  company 
ought  to  have  been  made  acquainted,  or 
upon  the  issue  whether  he  had  made  fair 
and  true  answers  to  the  questions  put  to 
him,  still  the  question  did  not  call  for  his 
statements  but  only  as  to  what  witness 
understood  from  him  as  to  the  nature  of 
his  disease,  and  an  objection  to  it  was 
therefore  properly  sustained:  Connecticut 
Mutual  Life  Ins.  Co.  v.  Union  Trust  Co., 
112  U.  S.  250,  256,  28  L  Ed.  708.  See  ante, 
"Declarations  Showing  Bodilv  or  Mental 
Feelings,"   III.  A.  2,  a.  (2),  (c). 

89.  English  rule. — Clement  v.  Packer, 
125  U.  S.  309,  321,  31  L  Ed.  721;  EHicott 
V.  Pearl,  10  Pet.  412,  436,  9  L.  Ed.  475. 

"General  reputation  is  admitted,  in  Eng- 
land, in  cases  of  disputed  boundaries  be- 
tween  parishes   and   manors;    because    the 
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this  strict  rule  has  been  extended,  and  these  declarations  have  been  admitted 
to  prove  the  boundaries  of  lands  of  private  persons.00  The  limitations  upon  this 
extension  of  the  original  rule  arc  different  in  different  states,91  and  the  federal 
courts  in  determining  what  the  rule  is  in  a  particular  case  are  governed  bv  the 
decision  of  the  highest  court  of  the  state  in  which  the  boundarv  in  question  is 
located.92  The  majority  of  the  decisions  of  the  state  courts  would  seem  to 
support  the  rule  that  in  questions  of  private  boundary,  declarations  of  particular 
facts,  as  distinguished  from  reputation,93  made  by  deceased  persons,  are  not 
admissible  unless  they  were  made  by  persons,  who  it  is  shown,  had  knowledge  of 
that  whereof  they  spoke,  an'd  who  when  the  declarations  were  made,  were  on 
the  land,  or  in  possession  of  it,  and  pointing  out  or  marking  the  boundaries  or 
discharging  some  duties  relating  thereto.94  In  Kentucky  the  English  rule  has 
been  adhered  to,  and  it  has  been  held  that  evidence  of  the  declarations  of  a 
deceased  surveyor,  as  to  the  boundary  of  a  private  estate  is  not  admissible.95 
Hearsay  evidence  to  be  admissible  to  establish  boundaries  must  be  pertinent 
and  material  to  the  issue  between  the  parties.96 


right  affects  many  persons,  and  is  of  pub- 
lic notoriety  and  interest  as  to  all  the  in- 
habitants of  the  parish  or  manor."  Elli- 
cott  v.  Pearl,  10  Pet.  412,  436,  9  L.  Ed. 
475. 

90.  Extension  of  rule  in  this  country. — 
Clement  v.  Packer,  125  U.  S.  309,  321,  31 
L.  Ed.  721;  Boardman  v.  Reed,  6  Pet.  328, 
341,  8  L-  Ed.  415;  Ayers  v.  Watson,  137 
U.   S.   5S4,   596,  34   L.   Ed.  803. 

"The  doctrine  in  America,  in  respect  to 
boundaries,  has  admitted  evidence  of  gen- 
eral reputation  as  to  boundaries  between 
contiguous  private  estates."  Ellicott  v. 
Pearl,   10   Pet.   412,   436,   9   L.    Ed.   475. 

Grounds  upon  which  rule  has  been  ex- 
tended.— The  extension  of  the  rule  has 
been  sustained  by  the  weight  of  authority 
in  the  American  state  courts,  as  justified 
upon  grounds  as  strong  as  those  on  which 
the  original  rule  rests.  Clement  v. 
Packer,  125  U.  S.  309,  321,   31  L.   Ed.   721. 

Mr.  Justice  McLean  states  one  of  these 
grounds.  In  Boardman  v.  Reed,  6  Pet. 
328,  341,  8  L.  Ed.  415,  he  says:  "Land- 
marks are  frequently  formed  of  perish- 
able materials.  *  *  *  By  the  improvement 
of  the  country,  and  from  other  causes, 
they  are  often  destroyed.  It  is  therefore 
important,  in  many  cases,  that  hearsay  or 
reputation  should  be  received  to  estab- 
lish ancient  boundaries." 

91.  Limitations  upon  extension  of  rule 
different  in  different  states. — Clement  v. 
Packer,  125  U.  S.  309,  322,  31  L.  Ed.  721. 

92.  Law  governing  federal  courts  in  de- 
termining what  rule  is. — Clement  v. 
Packer,   125  U.   S.  309,  322,  31    L.   Ed.  721. 

93.  In  questions  of  boundary,  reputa- 
tion in  the  neighborhood  at  the  present 
day  is  not  admissible,  unless  it  be  tradi- 
tionary, or  derived  from  ancient  sources, 
or  from  those  who  had  peculiar  means  of 
knowing  what  the  reputation  of  the 
boundary  was  in  an  ancient  dav.  Shutte 
V.  Thompson,  15  Wall.  151.  152.  21  L.  Ed. 
123. 

Upon  a  question  of  boundary  evidence 
of  the  reputation  of  the  neighborhood  as 
to  a  poplar  corner  is  inadmissible,  unless 
such  reputation  is  traditionary  in  its  char- 


acter, having  passed  down  from  those 
who  were  acquainted  with  the  reputation 
of  the  tree  from  an  early  day  to  the  pres- 
ent time,  or  unless  the  information  as  to 
such  reputation  was  derived  from  ancient 
sources,  or  from  persons  who  had  pecul- 
iar means  of  knowing  what  the  reputa- 
tion of  the  tree  was  at  an  early  day. 
Shutte  v.  Thompson,  15  Wall.  151,  162, 
21   L.   Ed.   123. 

94.  Prevailing  rule  as  to  admissibility 
of  declarations  of  particular  facts. — 
Hunnicutt  v.  Peyton,  102  U.  S.  333,  364, 
26   L.    Ed.   113. 

This  is  the  rule  in  Texas.— Hunnicutt 
v.  Peyton,  102  U.  S.  333,  364,  26  L.  Ed. 
113. 

In  Pennsylvania,  the  declarations  of  a 
deceased  surveyor,  whilst  making  a  sur- 
vey, are  admissible  to  identify  a  monu- 
ment pointed  out  by  him  as  a  corner  of 
the  same  survey,  established  in  making 
the  original  survey  many  years  before,  in 
which  he  had  participated.  Clement  v. 
Packer,  125  U.  S.  309.  31   L   Ed.  721. 

95.  Rule  in  Kentucky.— Ellicott  v.  Pearl 
10  Pet.  412.  9  L.  Ed.  475.  See  Clement  v. 
Packer,   125   U.   S.   309.  325,   31   L.   Ed.   721. 

At  the  trial  of  a  writ  of  right,  in  the 
circuit  court  of  Kentucky,  a  witness  was 
offered,  to  prove  that  one  Moore,  who  was 
dead,  and  whose  name  was  put  down  as 
one  of  the  chain-carriers  in  making  the 
original  survey,  and  who  was  subsequently 
present  when  lines  were  run  on  the  same 
land,  had  declared,  that  a  certain  corner 
was  the  corner  made  by  the  surveyor,  Kin- 
caid,  when  the  original  survey  was  made 
and  the  line  run  by  the  direction  of  the 
surveyor,  for  the  original  survey.  It  was 
held  that  thi-  evidence  was  properly  re- 
jected. Ellicott  v.  Pearl,  10  Pet.  412.  9 
L.    Ivl.    475. 

96.  Evidence  must  be  pertinent  and  ma- 
terial to  the  issue. — Boardman  v.  Reed,  6 
Pet.   328,   341,   B   L.    Ed.   415 

As  to  the  admissibility  of  a  memoran- 
dum or  field  notes  of  a  public  surveyor,  as 
evidence  upon  the  question  of  boundary 
see  the  title  DOCUMENTARY  EVI- 
DENCE. 
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h.  Evidence  of  Reputation  to  Prove  Title  by  Adverse  Possessivn. — When  the 
defendant  in  an  action  of  ejectment  sets  up  title  under  adverse  possession,  it 
is  competent  for  him  to  show  that  it  was  generally  reputed  in  the  neighborhood 
that  he  was  in  possession  of  the  disputed  premises,  and  was  generally  regarded 
as  their  owner.97 

i.  Declarations  as  to  Family  Relationship,  Births,  Marriages  and  Deaths. — As 
a  general  rule,  subject  to  some  exceptions  and  qualifications,  declarations  of 
members  of  the  family  are  admissible  to  prove  family  relationship  and  in  con- 
nection therewith  the  fact  and  time  of  a  birth,  marriage  or  death.98  And  in  an 
action  on  a  life  insurance  policy  evidence  of  a  repute  in  the  family  of  the  insured 
concerning  his  death  and  the  manner  thereof  is  admissible  to  show  that  the  fam- 
ily believed  in  good  faith  that  he  was  dead.99  But  in  such  case  such  evidence 
is  not  competent  to  establish  the  fact  of  death.1 

j.  Dying  Declarations. — Under  certain  conditions  and  circumstances  the  dying 
declarations  of  the  victim  of  a  homicide  are  admissible  in  evidence  upon  the  trial 
of  the  person  accused  of  killing  him.2 

B.  Weight  and  Effect — 1.  In  General. — Evidence  of  verbal  admissions, 
made  in  the  presence  of  the  witness  alone,  constitute  very  unsatisfactory  evi- 
dence, partly  because  of  the  facility  with  which  it  may  be  fabricated.  It  is, 
therefore,  to  be  received  with  great  caution.3  But  where  an  admission  is  delib- 
erated made  and  precisely  identified,  the  evidence  it  affords  is  often  of  the 
most  satisfactory  nature.4  The  caution  should  be  applied  to  the  proof  of  the 
statement,  and  not  to  the  statement  when  proved.5  Every  admission  upon  which 
a  party  relies  is  to  be  taken  as  an  entirety  of  the  fact  which  makes  for  his  side, 
with  the  qualifications  which  limit,  modify,  or  destroy  its  effect.0  The  weight 
and  effect  to  be  given  a  particular  declaration  or  admission  depends  in  a  large 
measure  upon  its  nature  and  the  circumstances  under  which  it  is  made.7 


97.  Evidence  of  reputation  to  prove  title 
by  adverse  possession. — Maxwell  Land 
Grant  Co.  v.  Dawson,  151  U.  S.  586,  38  L. 
Td.  279. 

98.  See  the  title  PEDIGREE. 

99.  Repute  in  family  concerning  death 
of  insured. — Fidelity  Mut.  Life  Ass'n  v. 
Mettler,   185  U.  S.  308,  320,  46  L.   Ed.  922. 

1.  Fidelity  Mut.  Life  Ass'n  v.  Mettler, 
185  U.  S.  308,  320.  46  L.  Ed.  922.  See  the 
title    INSURANCE. 

2.  See  the  title  DYING  DECLARA- 
TIONS. 

3.  Admissions  made  in  presence  of  wit- 
ness alone. — Beckwith  v.  Bean,  98  U.  S. 
266,   280,  25   L.    Ed.   124. 

4.  Admission  deliberately  made  and 
precisely  identified. — Beckwith  v.  Bean,  98 
U.   S.  266,  280,  25   L    Ed.   124. 

5.  Beckwith  v.  Bean,  98  U.  S.  266,  280, 
25   L   Ed.   124. 

6.  Whole  admission  must  be  taken  to- 
gether.— Insurance  Co.  v.  Newton,  22 
Wall.   32,  22  L.  Ed.  793. 

When  evidence  is  given  of  an  admis- 
sion by  a  defendant,  all  that  he  said  must 
be  taken  together,  unless  there  are  cir- 
cumstances, which  render  improbable 
what  he  said.  Newman  v.  Bradley,  1  Dall. 
240,   1   L.   Ed.   118. 

When  the  agent  and  officers  of  an  in- 
surance company  stated  to  the  agent  of  a 
party  claiming  upon  a  policy  of  insurance 
that  the  preliminary  proofs  presented  were 
sufficient  as  to  the  death  of  the  insured, 
but  that  they  showed  that  the  insured  had 
committed    suicide,    the    whole    admission 


must  be  taken  together.  If  sufficient  to 
establish  the  fact  of  the  death  of  the  in- 
sured, it  is  also  sufficient  to  show  the 
manner  of  his  death.  Insurance  Co.  v. 
Newton,  22  Wall.   32,  22   L.   Ed.   793. 

7.  The  admission  of  a  guarantor,  when 
called  upon  for  payment,  does  not  con- 
clusively bind  him  as  a  matter  of  law,  un- 
less it  is  made  with  a  full  knowledge  of 
all  the  facts  in  the  case.  It  is  therefore 
proper  to  leave  it  to  the  jury  to  decide 
whether  it  was  so  made  or  not.  Louis- 
ville Mfg.  Co.  v.  Welch,  10  How.  461,  13 
L.    Ed.   497.      See   the   title   GUARANTY. 

Admission  conducing  to  prove  that  cer- 
tificate of  deposit  was  not  taken  in  pay- 
ment.— Where  a  certificate  of  deposit  in 
a  bank,  payable  at  a  future  day,  was  given 
by  a  debtor  to  his  creditor,  and  in  an  ac- 
tion on  the  debt  the  evidence  shows,  that, 
after  the  maturity  of  the  certificate,  the 
debtor  admitted  his  liability  to  make  it 
good,  the  jury  should  be  instructed  that 
such  evidence  conduces  to  prove  that  the 
certificate  was  not  taken  in  payment. 
Downey  v.  Hicks.  14  How.  240,  250.  14 
L.    Ed. '404.     See   the  title   PAY  MIC  XT. 

Admission  of  liability  for  amount  of 
notes  endorsed  in  blank. — In  an  action 
on  promissory  notes  in  possession  of  the 
plaintiff  and  endorsed  in  blank,  the  ad- 
mission by  the  defendant  of  his  liability 
for  the  amount  of  the  notes,  and  his  offer 
to  confess  a  judgment,  is  an  admission  of 
the  plaintiff's  right  to  the  money  due  on 
the  notes,  and  consequently  an  acknowl- 
edgment that  the  defendant  was  a  maker 
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2.  Admission  by  Counsel  in  Open  Court. — An  admission  by  counsel  in 
open  court  of  certain  facts  will  preclude  the  necessity  of  proving  such  facts.8 
Such  an  admission  may  limit  the  demand  made  or  the  set-off  claimed.  Indeed, 
any  fact,  bearing  upon  the  issues  involved,  admitted  by  counsel,  may  be  the 
ground  of  the  court's  procedure  equally  as  if  established  by  the  clearest  proof.9 
And  if  in  the  progress  of  a  trial,  a  fact  is  developed  by  such  an  admission  which 
must  necessarily  put  an  end  to  the  action,  the  court  may,  upon  its  own  motion, 
or  that  of  counsel,  act  upon  it,  and  close  the  case.10 

3.  Limitations  upon  the  Purposes  for  Which  Admissions  May  Be  In- 
voked.— Admissions,   whether  direct  cr   incidental,   should  never  be   carried  be- 


of  them  and  that  they  had  been  legally 
transferred  to  the  plaintiff,  and  therefore 
precludes  the  necessity  of  proving  the 
handwriting  of  the  payee.  McXiel  v.  Hol- 
brook,  12  Pet.  84,  87,  9  L.  Ed.  1009.  See 
the  title  BILLS,  NOTES  AND  CHECKS, 
vol.   3,  p.   257. 

An  admission  by  defendant  that  some- 
thing is  due  or  some  balance  owing  the 
plaintiff  cannot  be  construed  into  a 
promise  to  pay  any  debt  or  balance,  which 
the  plaintiff  may  assert  or  prove  before 
the  jury.  Bell  v.  Morrison,  1  Pet.  351,  366, 
7  L.  Ed.  174. 

Admissions  to  prove  grantee  was  a 
foreigner  and  not  entitled  to  hold  land. — 
Where  the  objection  to  a  grant  of  land  in 
California  was,  that  the  grantee  was  a 
foreigner,  and  therefore  not  entitled  to 
hold  land,  it  was  held  that  the  testimony 
of  certain  conversations  of  admissions,  re- 
lied upon  to  prove  that  fact,  ought  not 
to  be  received  to  outweigh  the  prima  facie 
(if  not  conclusive)  presumptions  arising 
from  the  expedient  and  definitive  title. 
Dalton  v.  United  States,  22  How.  436,  16 
L   Ed.   395. 

Though  such  complaints,  expressions 
and  exclamations  of  a  party  as  furnish 
evidence  of  a  present  existing  pain  or 
malady,  are  admissible  to  prove  his  con- 
dition, ills,  pains  and  symptoms  no  matter 
to  whom  they  were  made,  yet  if  made  to 
a  medical  attendant  they  are  of  more 
weight  then  if  made  to  another  person. 
Northern  Pac.  R.  Co.  v.  Urlin,  158  U.  S. 
271,  275,  39  L  Ed.  977;  Insurance  Co.  v. 
Mosley,  8  Wall.  397,  405,   19  L.   Ed.  437. 

In  a  civil  suit  the  confession  of  a  biga- 
mist is  sufficient  to  prove  the  bigamy, 
when  made  under  circumstances  from 
which  no  objection  to  it  as  a  confession 
can  be  implied.  Gaines  v.  Hennen,  24 
How.  553,  605,  16  L  Ed.  770.  See  the 
titles  BIGAMY  AND  POLYGAMY, 
vol.  3,  p.  225;  CONFESSIONS,  vol.  3,  p. 
1009. 

Different  statements  made  at  different 
times. — It  is  a  correct  instruction  to  a 
jury  in  an  action  for  damages  for  an  in- 
jury caused  by  negligence  of  the  defend- 
ant, that  the  effect  of  the  shock  and  pain 
to  the  plaintiff  should  be  taken  into  con- 
sideration and  that  the  making  of  different 
statements  at  different  times  did  not 
necessarily  show  an  intention  to  mislead. 
Inland,  etc..  Co.  v.  Totson,  139  U.  S.  551, 
554,  35  L.  Ed.  270. 


Acts  and  omissions  of  parties  to  a  mar- 
riage settlement  deed,  so  far  as  they  are 
presumptive  evidence  of  the  nondelivery 
of  the  deed,  furnish  the  same  presumption 
against  the  children  of  such  parties  as 
they  would  against  the  parties  themselves. 
Carver  v.  Jackson.  4  Pet.  1,  93,  7  L  Ed. 
761.  See  the  title  MARRIAGE  CON- 
TRACTS AND  SETTLEMENTS. 

Admission  of  persons  of  unsound  mind. 
— Where  a  debtor,  who  had  been  dis- 
charged of  his  debt  in  consideration  of 
part  payment  and  the  statement  by  him  of 
his  inability  to  pay  in  full,  twelve  years 
later,  and  after  his  mind  had  become 
seriously  impaired  made  certain  admis- 
sions that  his  representations  to  his  cred- 
itor as  to  the  amount  of  his  property  had 
been  false  and  fraudulent,  such  admissions 
under  the  circumstances  were  held  not 
sufficient  evidence  to  justify  the  court  in 
setting  aside  the  compromise  first  made 
between  the  parties.  Hoffman  v.  Over- 
bey,   137  U.   S.   465,   471,   34   L.   Ed.  754. 

8.  Admission  of  counsel  precludes 
necessity  of  proving  facts  admitted. — 
Oscanvan  v.  Arms  Co.,  103  U.  S.  261,  263, 
26   L.   Ed.   539. 

Thus  where  the  counsel  of  one  arrested 
in  this  country  as  a  deserter  from  the  Rus- 
sian navy  admits  that  such  person  came 
to  this  country  as  a  member  of  the  Rus- 
sian navy,  was  ordered  here  to  become 
one  of  the  crew  on  a  certain  cruiser  and 
came  for  that  express  purpose,  it  was 
held  not  to  be  essential  to  prove  such 
facts  by  official  documents  as  was  re- 
quired by  article  9  of  the  treaty  with  Rus- 
sia of  1832.  Tucker  v.  Alexandroff,  183 
U.   S.  424,  448.  46  L.  Ed.  264. 

9.  Oscanyan  v.  Arms  Co.,  103  U.  S.  261, 
263,    26    L.    Ed.    539. 

10.  Admission  warranting  court  in  clos- 
ing case. — Oscanvan  v.  Arms  Co.,  103  U. 
S.  261.   263,  26   L.    Ed.   539. 

In  an  action  to  recover  on  a  contract 
agreeing  to  give  plaintiff  a  commission 
for  goods  sold  by  his  influence,  his  coun- 
sel, in  his  opening  statement  explaining 
the  origin  of  bis  client's  claim,  made  cer- 
tain admission^  which  showed  the  con- 
tract to  be  illegal  and  void.  The  court 
thereupon  directed  a  verdict  for  the  de- 
fendant as  it  should  have  done,  the  ad- 
mission by  the  counsel  having  the  effect 
of  a  proven  fact.  Oscanvan  v.  Arms  Co., 
103   U.   S.  261,  264,  26  L.   Ed.   539. 
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yond  their  actual  extent,  or  the  reasonahle  inferences  therefrom,  and  should 
not  be  invoked  to  work  injustice  to  parties  litigant,  or  to  thwart  the  demands 
of  sound  public  policy.11 

4.  Admissibility  of  Evidence  to  Explain  an  Admission. — Where  an  ad- 
mission by  a  party  or  his  authorized  agent  is  admitted  in  evidence,  the  circum- 
stances surrounding  it,  the  purposes  for  which  it  was  made,  and  the  conditions 
attached  to  it,  may  be  fully  shown.12  It  may  not  infrequently  happen  that  the 
party  making  an  admission  is  not  bound  by  it,  and  will  not  be  estopped  from 
denying  its  truth.13 

5.  Question  Whether  Admissions  Are  Legally  Sufficient  to  Estab- 
lish a  Fact  Is  for  the  Court. — The  question  whether  the  admissions  of  the 
party  are  legally  sufficient  to  establish  a  particular  fact  is  one  for  the  court  and 
not  for  the  jury.14 

IV.  Written  Declarations  and  Admissions. 
Ouestions   relating   to   written   declarations   and   admissions   are    fully   treated 
elsewhere  in  this  work.15 

DECORATED  CHINA.— See  note  1. 

DECOY  LETTERS.— See  the  title  Postal  Laws. 

DECREES. — See,  generally,  the  title  Judgments  and  Decrees.  As  to  de- 
cree pro  confesso,  see  the  title  Judgments  and  Decrees.  As  to  consent  de- 
crees, see  the  title  Judgments  and  Decrees. 


11.  Limitations  upon  the  purposes  for 
which  admissions  may  be  invoked. — 
Crotty  v.  Union  Mut.  Ins.  Co.,  144  U.  S. 
621,  625,  36  L.  Ed.  566. 

An  admission  that  the  relation  of 
debtor  and  creditor  existed  between  two 
parties  at  one  date  is  not  an  admission 
that  months  thereafter  the  same  relation 
and  to  the  same  amount  subsisted.  Crotty 
v.  Union  Mut.  Ins.  Co.,  144  U.  S.  621,  625, 
36   L.   Ed.   566. 

12.  Evidence  admissible  to  explain  an 
admission. — West  v.  Smith,  101  U.  S.  263, 
270,   25    L-    Ed.    809. 

Thus  where  an  offer  of  compromise  is 
admitted  in  evidence,  it  is  open  to  ex- 
planation. West  v.  Smith,  101  U.  S.  263, 
273,   25   L.   Ed.   809. 

"Where  the  whole  or  a  part  of  a  con- 
versation has  been  put  in  evidence  by  one 
party,  the  other  party  is  entitled  to  ex- 
plain, vary  or  contradict  it."  Carver  v. 
United  States,  164  U.  S.  694,  697,  41  L. 
Ed.   602. 

Admissibility  of  evidence  to  explain  an 
apparent  admission. — In  an  action  to  re- 
cover the  balance  alleged  to  be  due  upon 
certain  yarn  spun  for,  and  from  time  to . 
time  delivered  to,  the  defendant,  for  all 
of  which  he  had  paid,  except  the  last  lot, 
he,  by  way  of  recoupment,  claimed  dam- 
ages because  all  the  yarn  was  not  of  the 
stipulated  size.  To  prove  this,  he  put  in 
•  vidence  a  letter  of  the  plaintiff  wherein 
he,  at  the  instance  of  the  defendant,  de- 
ducted from  one  of  his  bills  five  cents  per 


pound 'on  a  specified  quantity,  and  stated 
the  balance.  The  plaintiff,  being  ex- 
amined, was  then  asked  by  his  counsel 
whether  he  accepted  defendant's  propo- 
sition to  make  the  deduction  on  that  lot 
because  he  admitted  that  the  yarn  was 
not  according  to  contract,  or  to  settle  a 
controversy.  He  answered  that  it  was  to 
avoid  a  controversy.  It  was  held  that 
the  answer  was  properly  admitted.  West 
v.  Smith,  101  U.  S.  263,  25  L.  Ed.  809. 

13.  Admission  not  always  binding. — 
West    V.    Smith,    101    U.    S.    263,    271,    25 

14.  Question  of  legal  sufficiency  of  ad- 
missions to  establish  a  fact  is  for  the 
court.— McNiel  v.  Holbrook,  12  Pet.  84, 
88,  9  L.   Ed.   1009. 

Thus  in  a  suit  upon  promissory  notes 
in  the  possession  of  the  plaintiff  and  en- 
dorsed in  blank,  the  question  whether  the 
admission  of  the  defendant  that  he  is  in- 
debted to  the  plaintiff  on  the  notes,  is 
when  proved  by  competent  testimony, 
sufficient  evidence  that  the  defendant  is 
the  maker  of  the  notes  and  that  they  had 
been  legally  transferred  to  the  plaintiff, 
is,  in  the  absence  of  all  contradictory  testi- 
mony, a  question  for  the  court  and  not 
for  the  jury.  McNiel  v.  Holbrook,  12  Pet. 
84,  88,  9  L.  Ed.  1009. 

15.  See  the  title  DOCUMENTARY 
EVIDENCE. 

1.  Decorated  China. — See  Arthur  v. 
Jacoby,  103  U.  S.  677,  26  L.  Ed.  454.  And 
see  the  title  REVENUE  LAWS. 


DEDICATION. 

BY   CLAUDS  R.    YARDLEY. 

I.    Definition  and  Distinctions,  236. 

II.  Power  to  Dedicate  Property,  236. 

III.  Purposes  for  Which  Property  May  Be  Dedicated,  236. 

A.  In  General,  236. 

B.  For  Purposes  of  Religion  and  Charity,  236. 

1.  Religion,   236. 

2.  Cemeteries,  236. 

C.  Spring,  236. 

D.  Streets  and  Highways,  236. 

E.  Quays  or  Wharves,  237. 

F.  Inventions,  237. 

G.  Railroads,  237. 

IV.  Parties  to  Dedication,  237. 

A.  Grantor,  237. 

B.  Grantee,  238. 

V.   Requisites  to  Dedication,  238. 

A.  Intention  to  Dedicate,  238. 

B.  Acceptance,  239. 

VI.   Modes  of  Dedication,  239. 

A.  In  General,  239. 

B.  Necessity  for  Deed,  239. 

C.  Parol   Dedication,  239. 

D.  Use  and  Acquiescence,  239. 

E.  Platting  and  Laying  Out,  240. 

F.  By  Will,  241. 

VII.    Evidence  of  Dedication,   241. 

A.  Necessity  for  Evidence,  241. 

B.  Parol  Evidence,  241. 

C.  Deed  or  Unsealed  Instrument,  241. 

D.  Acts  and   Declarations,   241. 

E.  Weight  and  Sufficiency,  242. 

F.  Maps  and  Plats,  242.  ' 

VIII.    Effect  of  Dedication,  242. 

A.  Title  or  Interest  Acquired,  242. 

B.  Effect  on  Land  Acquired  by  Alluvial  Formation,  242. 

C.  Effect  as  Estoppel,  242. 

D.  Extent  of  Use,  242. 

E.  Control  of  Dedicated  Property,  242. 

F.  Power  of  Public  to  Convey  Dedicated  Property,  242. 

IX.    Abandonment  and  Misuser,  243. 

CROSS    REFERENCES. 

See  the  titles  Accession,  Accretion  and  Reliction,  vol.  1,  p.  51  ;  Bound- 
aries, vol.  3,  p.  461;  Canals,  vol.  3,  p.  546;  CEMETERIES,  vol.  3,  p.  (>47;  Char- 
ities vol.  3,  p.  675;  Declarations  and  Admissions,  ante,  p.  214;  Documentary 
Evidence;  Dower;  Easements;  Ejectment;  Eminent  Domain;  Estoppel; 
Evidence;   Instructions;   Levees;   License     (Real    Property);    Municipal 
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Corporations;  Navigable  Waters;  Patents;  Presumptions  and  Burden  oe 
Proof;  Public  Lands;  Public  Officers;  Railroads;  Religious  Societies; 
Waters  and  Watercourses;  Wharves. 

As  to  the  construction  of  a  deed  dedicating  property  to  the  United  States,  see 
the  titles  Deeds;  United  States.  As  to  the  right  of  a  land  owner  to  maintain 
an  action  of  ejectment  for  the  recovery  of  dedicated  property,  see  the  title 
Ejectment. 

I.    Definition  and  Distinctions. 

Dedication  is  an  appropriation  of  land  to  some  public  use,  made  by  the  owner, 
and  accepted  for  such  use  by  or  on  behalf  of  the  public.1 

II.  Power  to  Dedicate  Property. 

"That  property  may  be  dedicated  to  public  use  is  a  well-established  principle 
of  the  common  law.  It  is  founded  in  public  convenience,  and  has  been  sanc- 
tioned by  the  experience  of  ages.  Indeed,  without  such  a  principle,  it  would 
be  difficult,  if  not  impracticable,  for  society,  in  a  state  of  advanced  civilization, 
to  enjoy  those  advantages  which  belong  to  its  condition,  and  which  are  essential 
to  its  accommodation."2 

III.   Purposes  for  Which  Property  May  Be   Dedicated. 

A.  In  General. — The  cases  decided  by  the  supreme  court  of  the  United 
States  seem  to  hold,  that  the  purposes  for  which  property  may  be  dedicated 
must  be  such  as  will  be  of  benefit  to  the  general  public  or  a  portion  thereof.3 

B.  For  Purposes  of  Religion  and  Charity — 1.  Religion. — It  has  been 
the  rule  from  the  very  earliest  times,  that  property  could  be  dedicated  to  re- 
ligious, or,  as  it  was  formerly  termed,  pious  uses.4 

2.  Cemeteries. — And  it  has  been  held,  that  a  grant  for  a  cemetery  or  burial 
ground,  is  in  the  nature  of  a  grant  for  a  pious  or  charitable  use.5 

C.  Spring. — It  has  been  held,  that  a  spring  of  water  could  be  dedicated  for 
the  use  in  common  of  the  people  of  a  city  or  town.0 

D.  Streets  and  Highways. — Streets  and  highways  are  among  the  more  com- 


1.  Defined. — 1  Bouvier  Law  Diet.,  vol. 
1,  p.  524. 

2.  Power  to  dedicate. — McDonogh  v. 
Murdock,  15  How.  367,  410,  14  L.  Ed.  732; 
Xcw  Orleans  v.  United  States,  10  Pet. 
662,  9  L.  Ed.  573. 

3.  Benefit  of  public. — Pawlet  v.  Clark, 
9  Cranch  292,  331,  3  L.  Ed.  735;  McCon- 
nell  v.  Lexington,  12  Wheat.  582,  6  L.  Ed. 
7:;:.;  Cincinnati  v.  White,  6  Pet.  431,  432, 
8  L.  Ed.  452;  Barclay  v.  Howell,  6  Pet. 
498,  514,  8  L.  Ed.  477;  Shaw  V.  Cooper, 
7  Pet.  292,  293,  318,  8  L.  Ed.  689;  New  Or- 
leans v.  United  States,  10  Pet.  662,  9  L. 
Ed.  573;  Chouteau  v.  Eckhart,  2  How. 
344,  374,  11  L  Ed.  293;  United  States  v. 
Chicago,  7  How.  185,  195,  12  L.  Ed.  660; 
McDonogh  v.  Murdock,  15  How.  367,  410, 
14  L.  Ed.  732;  Railroad  Co.  v.  Schurmeir, 
7  Wall.  272,  289,  19  L.  Ed.  74;  Close  V. 
Glenwood  Cemetery,  107  U.  S.  466,  27  L. 
Ed.  408;  Hopkins  v.  Grimshaw,  165  U.  S. 
342,   352,   41   L   Ed.   739. 

4.  Religion. — Hopkins  v.  Grimshaw,  165 
U.  S.  342,  352,  41  L  Ed.  739;  Pawlet  v. 
Clark,  9  Cranch  292,  337,  3  L.  Ed.  735; 
Beattv  v.  Kurtz,  2  Pet.  566,  583,  7  L.  Ed. 
521;  Cincinnati  v.  White,  6  Pet.  431,  8  L. 
Ed.   452;  Trustees  for  Vincennes   Univer- 


sity v.   Indiana,   14  How.   268,  269,  274,   14 
L.    Ed.   416. 

Grant  to  religious  body  before  organi- 
zation.— As  to  the  power  to  dedicate  to  a 
religious  body  not  in  esse,  see  post, 
•'Grantee,"    IV,    B. 

5.  Cemeteries. — A  grant  for  the  main- 
tenance of  a  churchyard  or  burial  ground 
in  connection  with  a  church  or  religious 
society,  or  of  a  public  burial  ground,  or  a 
burial  ground  of  all  persons  of  a  certain 
race,  class  or  neighborhood,  might  be 
considered  as  in  the  nature  of  a  dedica- 
tion for  a  pious  and  charitable  use.  Beatty 
V.  Kurtz,  2  Pet.  566,  583,  584,  7  L.  Ed. 
521;  Cincinnati  v.  White,  6  Pet.  431.  436, 
8  L.  Ed.  452;  Jones  v.  Habersham,  107  U. 
S.  174,  183.  1S4.  27  L.  Ed.  401;  Hopkins 
V.  Grimshaw,  165  U.  S.  342,  352,  41  L.  Ed. 
739.  See,  also.  Close  v.  Glenwood  Ceme- 
tery, 107  U.  S.  466,  27  L.  Ed.  408.  And 
see,  generally,  the  title  CEMETERIES, 
vol.   3,  p.   647. 

6.  Spring. — -"The  doctrine  of  the  law  rel- 
ative to  the  appropriation  of  land  for 
public  highways,  was  applied  to  a  public 
spring  of  water,  for  public  use,  in  the 
case  of  McConnell  v.  Lexington,  12 
Wheat.  582,  6  L.  Ed.  735."  Cincinnati  v. 
White,  6  Pet.  431,  432,  8  L.  Ed.  452. 
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■mon  purposes  for  which  property  may  be  dedicated.7  And  land  may  be  dedicated 
to  the  public  for  the  use  of  a  street,  although  at  the  time  of  the  dedication,  it  is 
not  in  condition  to  be  used  as  a  street  and  much  labor  will  be  required  to  place  it 
in  that  condition.8 

E.  Quays  or  Wharves.— Land  may  be  dedicated  for  use  by  the  inhabitants 
of  a  town  or  city  as  a  public  quay  or  wharf.9 

F.  Inventions. — An  inventor  may  abandon  his  invention,  and  surrender  or 
dedicate  it  to  the  public.10 

G.  Railroads. — Railroads  are  among  the  public  uses  to  which  private  prop- 
erty could  be  dedicated  under  the  statute  of  Illinois.11 

IV.    Parties  to  Dedication. 

A.  Grantor. — A  valid  dedication  can  only  be  made  by  one  who  is  the  owner 
of  the  property  dedicated.12  But  it  is  not  necessary  that  the  person  who  makes 
the  dedication  be  the  legal  owner  at  the  time  it  is  made,  for  it  has  been  held,  that 
if  one  who  holds  the  equitable  title  to  property  makes  the  dedication  of  the  same, 
it  will  be  valid  against  one  who  afterwards  acquires  the  bare  legal  title.13 


7.  Streets  and  highways. — Pawlet  v. 
Clark,  9  Cranch  292,  331,  3  L.  Ed.  735; 
Cincinnati  v.  White.  6  Pet.  431,  432,  8  L. 
Ed.  452;  Barclay  v.  Howell,  6  Pet.  498, 
514,  8  L.  Ed.  477;  New  Orleans  v.  United 
States,  10  Pet.  662,  730,  9  L.  Ed.  573; 
United  States  v.  Chicago,  7  How.  185, 
195,  12  L.  Ed.  660;  Railroad  Co.  v.  Schur- 
meir.  7  Wall.  272,  289,  19  L.  Ed.  74.  See, 
generallv.  the  title  STREETS  AND 
HIGHWAYS. 

8.  Land  not  in  proper  condition. — Bar- 
clay v.  Howell,  6  Pet.  498,  505,  8  L.  Ed. 
477;  Boston  v.  Lecraw,  17  How.  426,  15 
L.  Ed.  118.  See,  also,  Railroad  Co.  v. 
Schurmeir,  7  Wall.  272,  19  L.  Ed.  74;  Po- 
tomac Steamboat  Co.  v.  Upper  Potomac 
Steamboat  Co.,  109  U.  S.  672,  684,  27  L. 
Ed.    1070. 

9.  Quays  or  wharves. — Xew  Orleans  v. 
United  States,  10  Pet.  662,  730,  9  L.  Ed. 
573.     See,  generally,  the  title  WHARVES. 

There  can  be  no  difference  in  principle, 
between  ground  dedicated  as  a  quay  to 
public  use,  and  the  streets  and  alleys  of 
a  town;  and  as  to  the  streets,  it  may  be 
asked,  whether  the  king  could  rightfully 
have  granted  them.  This  will  not  be  pre- 
tended by  any  one.  And  it  is  believed 
that  the  public  right  to  a  common  is 
equally  beyond  the  power  of  the  sovereign 
to  grant,  unless  he  dispose  of  it  under  the 
power  to  appropriate  property  to  the  na- 
tional use;  and  then  compensation  must 
be  paid.  New  Orleans  v.  United  States, 
10  Pet.   662,  730,  9   L.   Ed.   573. 

10.  Inventions. — Shaw  v.  Cooper,  7  Pet. 
292,  29T.  318.  s  L.  EH.  689.  See,  generally, 
the  title   PATENTS. 

11.  Railroads. — Morgan  v.  Railroad  Co., 
96  U.  S.  716.  24  L.  EH.  743.  See,  generally, 
the  title   RAILROADS. 

12.  Owner  of  property. — Cincinnati  v. 
White,  6  Pet.  431,  8  L.  Ed.  452;  Morgan 
V,  Railroad  Co.,  96  U.  S.  716,  723,  24  L. 
Ed.  743;  Irwin  v.  Dixion,  9  How.  10,  35, 
13   L.   EH.   25. 

13.  Equitable      owner. — Cincinnati      v. 


White,  6  Pet.  431,  8  L.  Ed.  452;  New  Or- 
leans v.  United  States,  10  Pet.  662,  713,  9 
L.   Ed.   573. 

The  equitable  owners  of  a  tract  of  land 
on  the  river  Ohio  (the  legal  title  to  which 
was  granted  to  John  Cleves  Symmes, 
from  whom  they  had  purchased  the  land, 
before  the  emanation  of  the  patent  from 
the  United  States)  proceeded,  in  January, 
1789,  to  lay  out  on  part  of  the  said  tract 
a  town,  now  the  city  of  Cincinnati;  a  plan 
was  made  and  approved  of  by  all  the  equi- 
table proprietors,  according  to  which,  the 
ground  lying  between  Front  street  and 
the  river  was  set  apart  as  a  common,  for 
the  use  and  benefit  of  the  town  forever, 
reserving  only  the  right  of  a  ferry,  and 
no  lots  were  laid  out  on  the  land  thus 
dedicated  as  a  common;  afterwards,  the 
legal  title  to  the  lands  became  vested  in 
the  plaintiff  in  this  ejectment,  who,  under 
the  same,  sought  to  recover  the  premises 
so  dedicated  to  public  uses.  Held,  that 
the  right  of  the  public  to  use  the  com- 
mon in  Cincinnati  must  rest  on  the  same 
principles  as  the  right  to  use  the  streets; 
and  that  the  dedication  made  when  the 
town  was  laid  out,  gave  a  valid  and  in- 
defeasible title  to  the  city  of  Cincinnati. 
Cincinnati  v.  White,  6  Pet.  431,  8  L.  Ed. 
452. 

"At  the  time  the  plan  of  the  town  of 
Cincinnati  was  laid  out  by  the  proprie- 
tors, and  the  common  dedicated  to  public 
use,  no  legal  title  had  been  granted.  But 
as  soon  as  Symmes  became  vested  with 
the  legal  title,  under  the  patent  of  1794, 
the  equitable  right  of  the  proprietors  at- 
tached upon  the  legal  estate.  and 
Symmes  became  their  trustee,  having  no 
interest  in  the  land  but  the  mere  naked 
fee.  And  the  assent  of  the  proprietors  to 
the  dedication  continuing,  it  has  the  same 
effect  and  operation  as  if  it  had  originally 
been  made,  after  the  patent  issued  It 
may  be  considered  a  subsequent  ratifica- 
tion and  affirmance  of  the  first  appropria- 
tion." Cincinnati  v.  White,  6  Pet.  431, 
A  10,   8   L.    Ed.   452. 
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B.  Grantee. — In  order  to  dedicate  property  for  public  use,  in  cities  and  towns 
and  other  places,  it  is  not  essential,  that  the  right  to  use  the  same  shall  be  vested 
in  a  corporate  body;  it  may  exist  in  the  public,  and  have  no  other  limitation  than 
the  wants  of  the  community  at  large.14 

Property  Dedicated  to  Religious  Uses. — And  where  property  is  dedicated 
for  religious  purposes,  it  is  not  necessary  that  there  be  a  grantee  in  esse  to  re- 
ceive it.15 

V.  Requisites  to  Dedication. 

A.    Intention  to  Dedicate. — In  order  to  constitute  a  valid  dedication  of  prop- 


14.  Gift  may  be  to  public. — Cincinnati 
V.  White,  6  Pet.  431.  S  L.  Ed.  45:2;  New 
Orleans  v.  United  States,  10  Pet.  G62,  9 
L.    Ed.   573. 

Dedications  of  land  for  public  purposes 
have  frequently  come  under  the  consid- 
eration of  this  court,  and  the  objections 
which  have  been  raised  against  their 
validity,  have  been  the  want  of  a  grantee 
competent  to  take  the  title;  applying  to 
them  the  same  rule  which  prevails  in  pri- 
vate grants,  that  there  must  be  a  grantee 
as  well  as  a  grantor.  But  that  is  not  the 
light  in  which  this  court  has  considered 
such  dedications  for  public  use;  the  law 
applies  to  them  rules  adapted  to  the  na- 
ture and  circumstances  of  the  case,  to 
carry  into  execution  the  intention  and  ob- 
ject of  the  grantor,  and  secure  to  the  pub- 
lic the  benefit  held  out,  and  expected  to 
be  derived  from  and  enjoyed  by  the  dedi- 
cation. Cincinnati  v.  White,  6  Pet.  431, 
8   L.   Ed.   452. 

Although  dedications  of  land  for  chari- 
table and  religious  purposes,  which,  it  is 
admitted,  are  valid,  without  any  grantee 
to  whom  the  fee  could  be  conveyed,  are 
the  cases  which  most  frequently  occur, 
and  are  to  be  found,  in  the  books,  it  is 
not  perceived  how  any  well-grounded  dis- 
tinction can  be  made  between  such  cases 
and  the  case  of  a  dedication  of  land  for 
the  use  of  the  city  of  Cincinnati;  the  same 
necessity  exists  in  the  one  case  as  in  the 
other,  for  the  purpose  of  effecting  the 
object  intended.  The  principle,  if  well 
founded  in  the  law,  must  have  a  general 
application  to  all  appropriations  and  dedi- 
cations for  public  uses,  when  there  is  no 
grantee  in  esse  to  take  the  fee;  but  this 
forms  an  exception  to  the  rule  applicable 
to  private  grants,  and  grows  out  of  the 
necessity  of  the  case.  Cincinnati  v. 
White,  6  Pet.  431,  8  L.   Ed.  452. 

A  dedication  to  the  public  may  exist 
where  there  is  no  city  or  town  or  corpo- 
rate entity  to  take  as  grantee,  and  in  such 
a  case  a  dedication  of  land  in  a  proposed 
citv,  to  be  thereafter  built,  the  fee  will 
remain  in  abeyance  until  the  proper  gran- 
tee or  city  come  in  esse,  when  it  will  vest 
in  such  city.  Werlein  v.  New  Orleans, 
177   U.    S.    390,   401,   44  L.    Ed.   817. 

15.  Before  grantee  in  existence. — Pawlet 

V.   Clark,  9   Cranch  292,  337.  3  L.   Ed.   735; 

Kurtz,  2  Pet.   566,  583,  7   L.    Ed. 

521;   Cincinnati  v.  White,  6  Pet.   431,  8  L. 


Ed.  452;  Trustees  for  Vincennes  Univer- 
sity v.  Indiana,  14  How.  268,  269,  274,  14 
L.   Ed.   416. 

Land,  at  common  law,  may  be  granted 
to  pious  uses,  before  there  is  a  grantee 
in  existence  competent  to  take  it;  and  in 
the  meantime,  the  fee  will  be  in  abeyance. 
Trustee  for  Vincennes  University  v.  In- 
diana, 14  How.  269,  274,  14  L.  Ed.  452. 

A  lot  of  ground  had,  in  the  original 
plan  of  an  addition  to  Georgetown,  been 
marked  "for  the  Lutheran  church,"  and 
by  the  German  Lutherans  of  the  place 
had  been  used  as  a  place  of  burial,  from 
the  dedication;  they  had  erected  a  school- 
house  on  it,  but  no  church;  exercising  acts 
of  protection  and  ownership  over  it  at 
some  periods,  by  committees  appointed 
by  the  German  Lutherans;  the  original 
owner  acquiescing  in  the  same.  This  may 
be  considered  as  a  dedication  of  the  lot 
to  public  and  pious  uses;  and  although  the 
German  Lutherans  were  not  incorporated, 
nor  were  there  any  persons  who,  as  trus- 
tees, could  hold  the  property,  the  appro- 
priation was  valid,  under  the  bill  of  rights 
of  Maryland.  The  bill  of  rights,  to  this 
extent,  at  least,  recognizes  the  doctrines 
of  the  statute  of  Elizabeth  for  charitable 
uses;  under  which,  it  is  well  known,  that 
such  uses  would  be  upheld,  although  there 
was  no  specific  grantee  or  trustee.  This 
might,  at  all  times,  have  been  enforced 
as  a  charitable  and  pious  use,  through  the 
intervention  of  the  government,  as  parens 
patria?,  by  its  attorney  general  or  other 
law  officer;  it  was  originally  consecrated 
for  a  religious  purpose;  it  has  become  a 
depository  of  the  dead;  and  it  cannot  now 
be  resumed  by  the  heirs  of  the  donor. 
Beatty  v.  Kurtz,  2  Pet.   566,  7  L.   Ed.  521. 

"For  the  reasons,  then,  that  have  been 
stated,  a  donation  by  the  crown  for  the 
use  of  a  nonexisting  parish  church,  may 
well  take  effect  by  the  common  law,  as 
a  dedication  to  pious  uses,  and  the  crown 
would  thereupon  be  deemed  the  patron 
of  the  future  benefice,  when  brought  into 
life.  And  after  such  a  donation,  it  would 
not  be  competent  for  the  crown  to  re- 
sume it,  as  its  own  will,  or  alien  the  prop- 
erty, without  the  same  consent  which  is 
necessary  for  the  alienation  of  other 
church  property,  viz,  the  consent  of  the 
ordinary  and  parson,  if  the  church  be  full, 
or  in  a  vacancy,  of  the  ordinary  alone." 
Pawlel  v.  Clark,  9  Cranch  292,  332,  3  L. 
Ed.  735. 
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erty  it  is  essential  that  the  owner  of  the  property  show  an  intention  to  dedicate  it 
to  the  public  use.10 

B.  Acceptance.— It  has  been  held,  that  where  the  control  and  direction  of  the 
dedicated  property  was  assumed  by  the  public  authorities,  that  this  was  sufficient 
to  show  an  acceptance  by  the  public  if  an  acceptance  was  necessary.17 

VI.    Modes  of  Dedication. 

A.  In  General. — There  is  no  particular  form  or  ceremony  necessary  in  the 
dedication  of  land  to  public  use;  all  that  is  required  is  the  assent  of  the  owner  of 
the  land,  and  the  fact  of  its  being  used  for  the  public  purposes  intended  by  the 
appropriation.18 

B.  Necessity  for  Deed. — Land  may  be  dedicated  by  the  owner  to  highways 
without  a  deed  or  any  formality.19 

C.  Parol  Dedication. — Parol  dedication  of  property  to  a  public  purpose  is 
valid  and  binding.20 

D.  Use  and  Acquiescence.— It  has  been  held,  that  where  one  allows  his  land 
to  be  used  and  occupied  by  the  public  for  a  long  time,  a  dedication  may  be  pre- 
sumed.21 And  this  is  true  if  the  actual  user  has  not  been  long  continued,  but  has 
been  clearly  acquiesced  in  by  the  former  owner.22  But  the  dedication  must  be 
under  such  circumstances  as  to  indicate  an  abandonment  of  the  use  exclusively 
to  the  community  by.  the  owner  of  the  soil.23  The  fact  that  a  city  chose  to  leave 
its  land  unreclaimed  from  the  sea.  and  did  not  hinder  the  public  navigation 
over  it  when  covered  with  water  and  allowed  a  deck  to  be  built  upon  a  portion  of 
it,  did  not  amount  to  a  grant  or  dedication  of  a  right  of  way  over  its  land  in  favor 
of  the  public,  who  enjoyed  it  under  a  different  and  paramount  tenure.24  And 
where  people  of  a  municipality  used  their  property  for  city  purposes,  it  was  held 


16.  Intention. — Irwin  v.  Dixion,  9  How. 
10,  30,  13  L.  Ed.  25;  Morris  V.  United 
States.  174  U.  S.  196.  43  L.  Ed.  946;  Mor- 
gan v.  Railroad  Co.,  96  U.  S.  716,  723.  24 
L.  Ed.  743;  Cincinnati  v.  White,  6  Pet. 
431,  8   L.   Ed.   452. 

A  dedication  of  land  to  the  public  for 
use  as  a  road  must  rest  upon  the  assent 
of  the  owner  shown  in  some  way  to  such 
dedication.  Irwin  v.  Dixion,  9  How.  10, 
30,  13  L.  Ed.  25. 

"The  dedication  must  also  be  under  such 
circumstances  as  to  indicate  an  abandon- 
ment of  the  use  exclusively  to  the  com- 
munity by  the  owner  of  the  soil."  Irwin 
v.  Dix'ion,  9  How.  10,  30,  13  L.   Ed.  25. 

All  that  is  required  to  constitute  a  dedi- 
cation is  the  assent  of  the  owner,  and  the 
use  of  the  premises  for  the  purposes  in- 
tended by  the  appropriation.  Cincinnati 
V.  White,  6  Pet.  431,  8  L.  Ed.  452;  Mor- 
gan v.  Railroad  Co.,  96  U.  S.  716,  723,  24 
L.    Ed.    743. 

The  question  of  dedication  is  one  of 
fact,  to  be  determined  by  ascertaining  the 
intention  of  the  owners  of  the  land,  from 
what  they  did.  and  from  the  application  of 
general  common-law  principles  to  their 
acts.  This  does  not  depend  upon  state 
statute  or  local  state  law.  The  law  which 
governs  the  case  is  the  common  law,  on 
which  this  court  has  never  acknowdedged 
the  right  of  the  state  courts  to  control 
our  decisions,  except,  perhaps,  in  a  class 
of  cases  where  the  state  courts  have  es- 
tablished, by  repeated  decisions,  a  rule  of 


property  in  regard  to  land  titles  peculiar 
to  the  state.  Yates  v.  Milwaukee.  10 
Wall.  497.   506,  19  L.   Ed.   984. 

17.  Cincinnati  v.  White,  6  Pet.  431,  439, 
8   L.    Ed.    452. 

18.  Ceremony  unnecessary. — Cincinnati 
v.  White,  6  Pet.  431,  8  L.  Ed.  452;  Morgan 
v.  Railroad  Co.,  96  U.  S.  716,  24  L.  Ed. 
743. 

No  particular  form  of  words  is  required 
to   the   validity  of   a   dedication.      Morgan 
v.    Railroad   Co.,   96   U.    S.   716,   24   L     Ed 
743. 

19.  Necessity  for  deed.— McConnel  v 
Lexington,  12  Wheat.  582,  6  L.  Ed.  735; 
Cincinnati  v.  White,  6  Pet.  431,  8  L.  Ed. 
452. 

20.  Parol  dedication. — Beam-  v  Kurtz 
2  Pet.  566.  7  L.  Ed.  521;  Pawlet 
V.  Clark.  9  Cranch  292,  3  L.  Ed.  735;  Cin- 
cinnati v.  White,  6  Pet.  431,  436.  8  L.  Ed. 
452.  See,  also.  Barclay  v.  Howell,  6  Pet. 
498.   8   L.    Ed.   477. 

21.  Use. — McConnell  v.  Lexington.  12 
Wheat.  5S2,  6  L  Ed.  735;  United  States 
V.  Chicago.  7  How.  185,  195,  12  L  Ed. 
660;  Cincinnati  v.  White.  6  Pet.  431.  8  L. 
Ed.  452;  Irwin  v.  Dixion,  9  How.  10,  30, 
13  L.  Ed.  25.  See  post.  "Weight  and  Suf- 
ficiency."  VII,   E. 

22.  Acquiescence. — Cincinnati  v.  White, 
6  Pet.  431,  8  L   Ed.  452. 

23.  Irwin   v.   Dixion,  9   How.   10,   30,   13 

L.  Ed.  25. 

24.  Failure  to  reclaim  land. — Boston  v. 
Lecraw,   17    How.    426,   435,   15  L.   Ed.    11  v 
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that  such  use  would  not  be  considered  as  a  dedication  to  any  portion  of  the  pub- 
lic outside  of  the  city.25 

Length  of  Time  Necessary  to  Constitute  Dedication. — The  length  of 
time  which  the  use  and  occupation  must  continue  in  order  to  constitute  an  ef- 
fectual dedication,  does  not  seem  to  be  definitely  settled.  One  case  holds  that  six 
or  seven  years  is  sufficient,  another  that  twenty  or  thirty  years'  user  shows  an  in- 
tention to  dedicate  it  to  the  public.20 

E.  Platting  and  Laying  Out. —  It  has  been  the  practice  in  this  country,  in 
laying  out  towns,  to  have  the  plat  surveyed,  and  a  plan  made  in  accordance  with 
the  survey,  designating  the  streets,  public  squares  and  open  spaces  left  for  com- 
mons, wharves  or  any  other  public  purpose.  Those  streets,  squares  and  open 
spaces  are  thus  dedicated  to  the  public  by  the  proprietors  of  the  soil,  whether 
they  be  the  state  or  private  individuals.27  And  if  the  owner  of  a  tract  of  land 
makes  a  map  of  the  land  which  he  proposes  to  sell  with  streets  contiguous,  and 
for  the  accommodation  of  the  abutting  owners,  and  afterwards  sells  these  lots, 
it  may  be  presumed  that  it  dedicates  the  land  contiguous  for  the  streets.28 

Recording  of  Map  or  Plat. — In  some  states  it  is  provided  by  statute  that 
the  recording  of  a  town  or  city  plat,  which  has  been  properly  executed,  setting 
apart  a  certain  portion  of  the  land  for  the  use  of  the  public,  acts  as  a  dedication 
of  the  portion  thus  set  apart.29 


25.  Use  for  city  purposes. — Boston  v. 
Lecraw,  17  How.  426,  435,  15  L.  Ed.  118; 
Richardson  v.  Boston,  24  How.  188,  192, 
16  L.   Ed.   625. 

Their  own  use  of  their  own  property  by 
the  people  of  a  city  for  their  own  benefit 
cannot  be  called  a  dedication  of  it  to  any 
other  public  or  wider  extent.  Whether  it 
is  called  "town  dock"  or  "public  dock," 
it  will  furnish  no  ground  to  presume  that 
they  have  parted  with  their  right  to  gov- 
ern and  use  it  in  the  manner  most  bene- 
ficial to  the  people  or  public  of  the  town 
or  city.  Boston  v.  Lecraw,  17  How.  426, 
435,  15  L-  Ed.  118.  See,  also,  Richardson 
V.  Boston,  24  How.  188,  192,  16  L.  Ed. 
625. 

26.  Length  of  time  necessary  to  con- 
stitute dedication. — Barclay  v.  Howell,  6 
Pet.  498,  8  L.  Ed.  477;  Cincinnati  v. 
White,  6  Pet.  431,  8  L.  Ed.  452;  Irwin  v. 
Dixion,  9  How.  10,  30,  13  L.  Ed.  25. 

In  some  cases,  a  dedication  of  property 
to  public  use,  as,  for  instance,  a  street  or 
public  road,  where  the  public  has  enjoyed 
the  unmolested  use  of  it  for  six  or  seven 
years,  has  been  deemed  sufficient  for  dedi- 
cation. Barclay  v.  Howell,  6  Pet.  498,  8 
L.    Ed.    477. 

Where  the  owner  of  land  allows  it  to 
be  used  by  the  public  for  a  period  of 
twenty  or  thirty  years,  it  raises  a  pre- 
sumption that  it  was  his  intention  to  dedi- 
cate the  property  to  the  public  use.  Cin- 
cinnati v.  White,  6  Pet.  431,  8  L.  Ed. 
452;  Irwin  v.  Dixion,  9  How.  10,  30,  13  L. 
Ed.    25. 

27.  Mapping  and  platting. — Cincinnati 
v.  White,  6  Pet.  431,  8  L.  Ed.  452;  Bar- 
clay v.  Howell,  6  Pet.  498,  506,  8  I,.  Ed. 
477;  New  Orleans  v.  United  States,  10 
Pet.  662,  7  is.  9  L.  Ed.  573;  United  States 
v.  Chicago,  7  How.  185,  196,  12  L.  Ed. 
660;  Irwin  v.  Dixion,  9  How.  10,  31,  13  L. 
Ed.  25;  Banks  v.  Ogden,  2  Wall.  57,  17 
L.   Ed.   818;    Railroad   Co.  v.   Schurmeir,   7 


Wall.  272,  19  L.  Ed.  74;  Morgan  v.  Rail- 
road Co.,  96  U.  S.  716,  722,  24  L.  Ed.  743; 
Morris  v.  United  States,  174  U.  S.  196. 
246,   43    L.    Ed.    946. 

A  landowner  made  an  agreement  with 
a  railroad  company  that  if  it  would  locate 
a  station  upon  his  land,  it  should  have 
ample  ground  necessary  for  its  purposes. 
The  land  was  platted  as  a  town,  and  upon 
the  map  of  the  plat,  a  certain  part  of  the 
premises  was  designated  by  the  word 
"depot"  and  a  fuller  designation  upon  a 
like  diagram  was  made  on  the  map  made 
for  the  railroad  company.  The  landowner 
furnished  the  data  for  both  maps  and  for 
a  long  period  of  time  he  did  not  pay  any 
taxes  upon  the  lot  designated  for  the 
depot  and  made  repeated  declarations  that 
the  property  belonged  to  the  railroad 
company.  It  was  held,  that  this  consti- 
tuted a  dedication  of  the  property  so 
designated  to  the  railroad  company.  Mor- 
gan v.  Railroad  Co.,  96  U.  S.  716,  721,  24 
L.    Ed.   743. 

28.  Dedication  presumed  from  sale  of 
lots.— Cincinnati  v.  White,  6  Pet.  431,  8 
L.  Ed.  452;  United  States  v.  Chicago,  7 
How.   185,   195,   12   L.   Ed.  660. 

29.  Recording  of  plat. — United  States 
v.  Chicago,  7  How.  185,  12  L.  Ed.  660; 
Banks  v.  Ogden,  2  Wall.  57,  17  L.  Ed.  818; 
Railroad  Co.  v.  Schurmeir,  7  Wall.  272, 
19   L.   Ed.  74. 

If,  by  the  laws  in  force  in  Minnesota,  in 
1859,  the  recording  of  a  town  or  city  plot, 
indicating  a  dedication,  for  a  public  pur- 
pose, of  certain  parts  of  the  land  laid  out, 
operated  as  a  conveyance,  in  fee,  to  the 
town  or  city,  yet,  it  could  operate  only  as 
a  conveyance  of  the  fee,  subject  to  the 
purpose  indicated  by  the  dedication,  and 
subject  to  that  it  must  be  held  by  any  fu- 
ture claimant.  Railroad  Co.  v.  Schur- 
meir, 7  Wall.  272,   19   L.   Ed.  74. 

A  plat  of  an  addition  to  a  town,  not  ex- 
ecuted,   acknowledged,    and     recorded      in 
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Purchasers  of  Lot  Acquire  Interest. — The  purchasers  of  the  lots  designated 
upon  such  a  plat  acquire  such  an  interest  in  the  streets  and  public  grounds  upon 
which  their  lots  abut,  that  the  previous  owner  of  the  lands  embraced  in  the  plat 
can  make  no  disposition  of  them  after  the  sale  inconsistent  with  the  use  to  which 
they  have  been  dedicated.30 

Land  Owned  by  United  States. — It  has  been  held,  that  the  corporate  pow- 
ers of  a  city  had  no  right  to  open  streets  through  property  belonging  to  the 
United  States,  adjacent  to  the  city,  although  the  ground  had  been  laid  out  in  lots 
and  streets  by  the  government.31 

Government  May  Dedicate  Property. — Where  the  United  States  platted 
a  plat  of  ground  which  it  owned  in  the  state  of  Illinois,  and  had  such  plat  re- 
corded in  conformity  to  the  laws  of  that  state  and  sold  the  lots  designated  on 
the  plat,  it  thereby  dedicated  such  portion  of  the  land  as  it  had  designated  on  the 
plat  as  streets,  alleys  and  commons,  to  the  public  use.32 

Authority  of  Agent. — The  fact,  that  an  agent  of  the  United  States  govern- 
ment made  a  plot  of  ground  belonging  to  the  United  States,  will  not  operate  to 
dedicate  the  ground  designated  on  the  plot  as  streets,  alleys  and  commons,  where 
the  lots  were  never  sold  nor  intended  to  be  sold,  but  were  expressly  reserved 
for  the  use  of  the  United  States.  And  the  government  will  not  be  deprived  of  its 
title  to  the  real  estate  in  the  reserved  section.33 

F.  By  Will. — Dedication  of  private  propertv  to  public  use  may  be  made  by 
will.34 

VII.    Evidence  of  Dedication. 

A.  Necessity  for  Evidence. — A  dedication  of  private  property  to  public 
uses  will  not  be  held  to  be  established,  except  upon  satisfactory  proof,  either  of 
an  actual  dedication,  or  of  such  acts  or  declarations  as  should  equitably  estop 
the  owner  from  denying  such  intention.35  But  where  there  has  been  an  actual 
dedication,  fully  proved,  a  continued  assent  will  be  presumed,  until  a  dissent  is 
shown :  and  this  should  be  satisfactorily  established  by  the  party  claiming  against 
the  dedication.36 

B.  Parol  Evidence. — Parol  evidence  is  admissible  to  prove  a  dedication  of 
land.37 

C.  Deed  or  Unsealed  Instrument. — Dedication  of  land  may  be  proved 
either  by  a  deed  or  by  an  unsealed  written  instrument.38 

D.  Acts  and  Declarations. — The  question  whether  a  person  intends  to 
make  a  dedication  of  ground  to  the  public  for  a  street  or  other  purpose  must  be 
determined  from  his  acts,  and  statements  explanatory  thereof,  in  connection 
with  all  the  circumstances  which  surround  and  throw  light  upon  the  subject,  and 


conformity  with  the  law  of  Illinois,  oper- 
ates in  that  state  as  a  dedication  of  the 
streets  to  public  use,  but  not  as  a  con- 
veyance of  the  fee  of  the  streets  to  the 
municipal  corporation.  Banks  v.  Ogden, 
2  Wall.  57,  17  L.   Ed.  818. 

30.  Interest  acquired  by  purchaser  of 
lots. — United  States  v.  Illinois  Cent.  R. 
Co.,   154  U.   S.  225,  228,   38    L.    Ed.   971. 

31.  Land  owned  by  federal  government. 
— United  States  v.  Chicago,  7  How.  185, 
12  L.  Ed.  660.  See.  generally,  the  title 
STREETS  AND   HIGHWAYS. 

The  fact  that  streets  had  been  laid  out 
by  an  agent  of  the  government,  did  not 
amount  to  a  dedication  of  them  to  pub- 
lic use,  so  as  to  vest  the  control  over 
them  in  the  city.  United  States  v.  Chi- 
cago,  7    How.    185,   12   L.    Ed.    660. 

32.  Government  may  dedicate  land. — 
United  States  v.  Illinois  Cent.  R.  Co.,  154 
U.    S.    225,    38    L.    Ed.    971. 

5  U  S  Enc— 16 


33.  Plot  made  by  agent. — United  States 
v.  Chicago,  7  How.  185,  195,  12  L.  Ed. 
660. 

34.  Will. — McDonogh  v.  Murdock,  15 
How.  367,  409,  14  L.  Ed.  732;  Cincinnati 
v.  White,  6  Pet.  431,  8  L.  Ed.  452;  Dick- 
erson  v.  Colgrove,  100  U.  S.  57S,  582,  25 
L.  Ed.  618.  See,  generally,  the  title 
WILLS. 

35.  Necessity. — McKev  v.  Hyde  Park 
Village.  134  U.   S.  84,  97,  33   L.    Ed.   860. 

36  Burden  of  proving  invalidity  of  dedi- 
cation.— Cincinnati  v.  White,  6  Pet.  431, 
440,  8  L.   Ed.  452. 

37.  Parol  evidence. — Irwin  -•.  Dixion,  9 
How.  10,  30,  13  L.  Ed.  25.  See,  generally, 
the  title  PAROL  EVIDENCE. 

38.  Deed  or  unsealed  instrument. — 
Trwin  v.  Dixion,  9  How.  10.  30,  13  L  Ed. 
25.  See.  also,  the  title  DOCUMEN- 
TARY  EVIDENCE. 
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not  from  what  he  may  subsequently  testify  as  to  his  real  intent  in  relation  to  the 
matter.39 

E.  Weight  and  Sufficiency. — A  dedication  of  a  street  or  highway  may  be 
inferred  from  a  long  and  uninterrupted  user  by  the  public  with  the  knowledge 
and  consent  of  the  owner ;  but  mere  knowledge  and  nonaction  or  failure  to  assert 
one's  right  are  not  conclusive  evidence  of  such  dedication,  for  they  may  be  re- 
butted ;  and  the  party  is  always  allowed  to  show  facts  and  circumstances  to 
overcome  such  presumption.40 

F.  Maps  and  Plats. — As  to  maps  or  plats  being  an  evidence  of  dedication, 
see  ante,  "Platting  and  Laying  Out,"  VI,  E. 

VIII.    Effect  of  Dedication. 

A.  Title  or  Interest  Acquired. — Where  land  is  dedicated  to  a  public  use  as 
for  a  highway  or  public  square  in  a  city,  the  title  to  the  land  is  in  the  city  as  trus- 
tee for  the  public.41 

B.  Effect  on  Land  Acquired  by  Alluvial  Formation. — Where  land  is  ded- 
icated to  a  public  use  any  increase  in  the  quantity  of  the  land  by  alluvial  forma- 
tion becomes  subject  to  the  same  use  for  which  the  property  adjacent  to  the  de- 
posit was  originally  dedicated.42 

C.  Effect  as  Estoppel. — -After  property  has  been  dedicated  for  public  use, 
and  enjoyed  as  such,  and  private  and  individual  rights  acquired  with  reference  to 
it,  the  law  considers  it  in  the  nature  of  an  estoppel  in  pais  which  precludes  the 
original  owner  revoking  such  dedication ;  it  is  a  violation  of  good  faith  to  the 
public,  and  to  those  who  have  acquired  private  property  with  a  view  to  the  en- 
joyment of  the  use  thus  publicly  granted.43  And  where  a  dedication  is  made  to 
the  public  but  there  is  no  corporate  being  in  existence  to  receive  it,  while  the 
fee  may  remain  in  the  individual  who  dedicates  the  land,  yet,  he  will  be  estopped 
from  setting  it  up  as  against  the  public  who  may  be  interested  in  the  use  of  the 
land  according  to  its  dedication.44 

D.  Extent  of  Use. — All  public  dedications  must  be  considered  with  reference 
to  the  use  for  which  they  are  made.45 

E.  Control  of  Dedicated  Property. — When  the  owner  of  property  devotes 
it  to  a  use  in  which  the  public  has  an  interest,  he  in  effect  grants  to  the  public  an 
interest  in  such  use,  and  must,  to  the  extent  of  that  interest,  submit  to  be  con- 
trolled by  the  public,  for  the  common  good,  as  long  as  he  maintain  the  use.46 

F.  Power  of  Public  to  Convey  Dedicated  Property. — It  has  been  held, 
that  a  public  corporate  body  has  no  power  to  convey  land  dedicated  to  public  use 
to  private  persons  for  purposes  inconsistent  with  that  of  the  dedication.47 


39.  Acts  and  declarations. — Morgan  v. 
Railroad  Co.,  96  U.  S.  716.  723,  24  L.  Ed. 
743.  See  the  titles  DECLARATIONS 
AND  ADMISSIONS,  ante,  p.  214;  DOC- 
UMENTARY EVIDENCE. 

40.  Weight  and  sufficiency. — McKey  v. 
Hyde  Park  Village,  134  U.  S.  84,  98,  33 
L.  Ed.  860.  See,  ante,  "Use  and  Ac- 
quiescence,"  VI,    D. 

41.  City  holds  as  trustee. — Werlein  v. 
New  Orleans,  177  U.  S.  390,  401,  44  L.  Ed. 
817;  Pawlet  v.  Clark,  9  Cranch  292,  3  L. 
Ed.  735;  Beatty  V.  Kurtz,  2  Pet.  566,  7  L. 
Ed.  521;  Cincinnati  v.  White,  6  Pet.  431, 
435,  436,  8  L-  Ed.  452;  Barclay  V.  Howell, 
6  Pet.  498,  8  L.  Ed.  477;  New  Orleans  v. 
United  States,  10  Pet.  662,  9  L.  Ed.  573; 
Police  Jury  v.  Foulhouze,  M0  La.  Ann.  64. 
See,  also,  the  titles  MUNICIPAL  COR- 
PORATIONS. STREETS  AND  HIGH- 
WAYS; TRUSTS  AND  TRUSTEES. 

42.  Land  acquired  by  alluvion. — New 
Orleans  v.  United  States,  10  Pet.  662,  717, 


9  L.  Ed.  573;  Hoboken  v.  Pennsylvania  R. 
Co.,  124  U.  S.  656,  679.  31  L.  Ed.  543.  See 
the  title  ACCESSION,  ACCRETION 
AND  RELICTION,  vol.  1,  pp.  53,  55. 

43.  Estoppel. — Cincinnati  v.  White,  6 
Pet.  431.  432,  8  L  Ed.  452;  Morgan  v. 
Railroad  Co.,  96  U.  S.  716,  723.  24  L.  Ed. 
743.     See,  generally,  the  title  ESTOPPEL. 

44.  Werlein  v.  New  Orleans,  177  U.  S. 
390,    401.    44    L    Ed.    817. 

45.  Use. — Cincinnati  v.  White,  6  Pet. 
431,   432,    8   L    Ed.   452. 

Streets  in  a  town  or  city  may  require 
a  more  enlarged  use  of  the  land,  in  order 
to  carry  into  effect  the  purposes  intended, 
than  may  be  necessary  in  an  appropria- 
tion for  a  highway  in  the  country.  Cin- 
cinnati v.  White.  6  Pet.  431.  432.  8  L  Ed. 
452.  Sec,  uenerallv,  the  title  STREETS 
AND  HIGHWAYS. 

46.  Controlled  by  public. — Munn  v.  Illi- 
nois, 94  U   S.    113.  24   L   Ed.   77. 

47.  Hoadley  v.  San  Francisco,  124  U.  S. 
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IX.    Abandonment  and  Misuser. 

While  it  seems  to  have  been  held  as  a  general  rule  that  the  public  have  no  right 
to  use  the  property  for  purposes  inconsistent  with  that  for  which  it  is  dedi- 
cated,48 yet,  the  fact  that  public  authorities  used  public  property  for  a  purpose 
different  from  that  for  which  it  was  originally  intended,  will  not  operate  to  cause 
the  title  to  revert  to  the  original  owner,  but  a  court  of  equity  may  compel  them 
to  use  the  property  in  the  manner  designated  by  the  dedicator.49 

Misuse  of  Part  of  Dedicated  Property.— Where  property  was  used  for  a 
long  period  of  time  for  the  purpose  for  which  it  was  dedicated,  the  fact  that  a 
small  portion  of  it  had  been  occasionally  used  for  other  purposes  will  not  amount 
to  such  an  abandonment  of  the  dedicated  property  as  would  operate  to  restore  the 
title  to  the  original  owner,50  nor  will  the  fact  that  the  public  authorities  lease  a 
portion  of  the  dedicated  property  to  private  persons  change  its  character  as  pub- 
lic property.51 


639.  640.  31  L.  Ed.  553;  New  Orleans  v. 
United  States,  10  Pet.  662,  9  L.  Ed.  573; 
Pawlet  v.  Clark,  9  Cranch  292,  333,  3  L. 
Ed.    735. 

Land  dedicated  to  a  public  use  is  with- 
drawn from  commerce,  and  while  so  used 
cannot  become  the  property  of  an  individ- 
ual. New  Orleans  v.  United  States,  10 
Pet.   662.   731.   9   L.    Ed.   573. 

Lands  dedicated  to  a  city  for  use  as  a 
public  square  cannot  lawfully  be  con- 
veyed by  the  city  to  private  parties.  Hoad- 
ley  v.  San  Francisco,  124  U.  S.  639,  641, 
31  L.   Ed.  553. 

An  ordinance  was  passed  by  the  city  of 
San  Francisco  providing  for  the  laying 
out  by  commissioners  of  public  squares 
within  that  city.  In  pursuance  of  this  or- 
dinance the  commissioners  reserved 
among  others,  two  squares,  one  called 
"Alta  Plaza"  and  the  other  "Hamilton 
Square."  These  squares  were  situated  in 
what  had  formerly  been  the  public  lands 
of  the  United  States  and  had  been  entered 
by  private  persons.  Subsequently  con- 
gress passed  an  act  which  ratified  and 
conformed  the  ordinance  dedicating  the 
public  squares,  and  confirmed  the  title 
to  said  city  to  the  property  so  dedicated. 
It  was  held,  that  the  effect  of  this  act  of 
congress  conveyed  the  land  to  the  city 
for  the  uses  and  purpose  specified  in  the 
ordinance,  and  that  the  land  so  dedicated 
cannot  lawfully  be  conveyed  by  the  city 
to  private  parties.  Hoadley  v.  San  Fran- 
cisco, 134  U.   S.  629.  31   L.   Ed.  553. 

Where  larrd  in  the  state  of  Louisiana 
was  dedicated  to  a  public  use,  it  was  held, 
that  neither  the  laws  of  France  nor  of 
Spain  as  they  formerly  prevailed  in  that 
territory,  gave  the  right  either  to  the 
king  of  France  or  the  king  of  Spain  to 
dispose  of  such  property  to  private  per- 
sons. New  Orleans  v.  United  States,  10 
Pet.  662,  731,  9  L.   Ed.  573. 

48.  Purpose  inconsistent  with  dedica- 
tion.— Railroad  Co.  v.  Schurmeir,  7  Wall. 
272.   289,    19   L.    Ed.    74. 

Where  property  is  dedicated  to  the  pub- 
lic as  a  street,  levee,  and  landing,  the 
municipal  corporation  within  which  the 
property  is  situated  takes  the  title  in  trust, 


impliedly,  if  not  expressly,  designated  by 
the  acts  of  the  party  in  making  the  dedi- 
cation, and  it  cannot  nor  can  the  state, 
convey  any  right  to  disregard  the  trust, 
or  to  appropriate  the  premises  to  any 
purpose  which  would  render  valueless  the 
adjoining  real  estate  of  the  dedicator. 
Railroad  Co.  v.  Schurmeir,  7  Wall.  272, 
289,   19    L.    Ed.   74. 

49.  Equity   may    compel   fulfillment   of 
dedication.— Barclay    v.     Howell.     6     Pet 
498,  8  L.   Ed.   477. 

If  a  portion  of  the  ground  had  been 
dedicated  for  a  particular  purpose,  and 
the  city  authorities  had  appropriated  it  to 
an  entirely  different  purpose,  it  might  af- 
ford ground  for  the  interference  of  a 
court  of  chancery,  to  compel  a  specific 
execution  of  the  trust,  by  restraining  the 
corporation,  or  by  causing  the  removal 
of  obstructions.  But  even  in  such  a  case, 
the  property  dedicated  would  not  revert 
to  the  original  owner;  the  use  would  still 
remain  in  the  public,  limited  only  by  the 
conditions  imposed  in  the  grant.  Barclay 
v.   Howell,  6   Pet.  498,  8  L.   Ed.   477. 

50.  Misuser  of  portion  of  property. — 
New  Orleans  v.  United  States,  10  Pet. 
662.  9  L.  Ed.  573. 

If  buildings  had  been  erected  on  lands 
within  the  space  dedicated  for  public  use, 
or  grants  of  part  of  the  same  had  been 
made  by  the  power  which  had  authority 
to  make,  and  had  made,  a  dedication  of 
the  same  to  public  use;  the  erection  of 
the  buildings  and  the  making  of  the 
grants  would  not  be  considered  as  dis- 
proving the  dedication,  and  the  grants 
would  not  affect  the  vested  rights  of  the 
public.  New  Orleans  :•.  United  States, 
10  Pet.  662,  9  L.   Ed.  573. 

The  construction  of  a  custom  house 
on  a  quay,  by  the  federal  government, 
cannot  be  considered  as  affecting  an  origi- 
nal dedication.  It  may  be  convenient  for 
the  city  to  have  the  custom  house  situ- 
ated on  this  ground,  and  it  does  not  in- 
terrupt the  public  use.  New  Orleans  v. 
United  States,  10  Pet.  662,  715,  9  L.  Ed. 
.vr::. 

51.  Lease  of  portion  of  property. — New 
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Failure  to  Use  Property. — It  would  seem  that  the  public  did  not  lose  their 
right  of  property  in  the  land  dedicated  as  a  street,  even  though  the  property  has 
never  been  so  used.52 

DEDIMUS  POTESTATEM.— See  the  title  Depositions. 
DEDUCTIONS. — From    valuations    for    taxation,    see    the    title    Taxation; 
from  legacies,  see  the  title  Wills. 
DEED  IN  BLANK.— See  note  1. 

DEED  OF  TRUST. — See  the  title  Mortgages  and  Deeds  oe  Trust. 
DEED  POLL.— See  note  2. 


Orleans  v.  Louisiana  Const.  Co.,  140  U. 
S.  654,  35  L.  Ed.  556. 

The  city  of  New  Orleans  leased  cer- 
tain designated  parts  of  a  public  quay  or 
levee  dedicated  to  public  use,  to  an  in- 
dividual for  a  term  of  twenty-five  years, 
for  the  purpose  of  erecting  thereon  fire 
proof  sheds  for  the  shelter  of  sugar  and 
molasses,  landed  at  the  quay.  It  was  held 
that  such  a  lease  did  not  so  change  the 
part  of  the  quay  so  used  as  to  make  it 
private  propery  subject  to  execution. 
New  Orleans  v.  Louisiana  Const.  Co.,  140 
U.    S.   654.   35   L.    Ed.   556. 

52.  Failure  to  use  property. — Barclay  v. 
Howell,  6  Pet.  498,  505,  8  L.  Ed.  477;  Bos- 
ton v.  Lecraw,  17  How.  426,  15  L.  Ed. 
118. 

1.  Deed  in  blank. — A  deed  in  blank 
passes  no  interest  until  the  blank  is  filled 
by  a  person  having  the  authority  to  fill  it. 


Allen  v.  Withrow,  110  U.  S.  119,  28  L.  Ed. 
90.     See,  generally,  the  title  DEEDS. 

2.  Deed  poll. — In  Herron  v.  Dater,  120 
U.  S.  464,  471,  30  L.  Ed.  748,  it  is  said: 
"The  case  of  Evans  v.  Patterson,  4  Wall. 
224.  IS  L.  Ed.  393,  decided  in  1886,  was 
similar.  In  that  case  Mr.  Justice  Grier, 
delivering  the  opinion  of  the  court,  said 
(page  230) :  'The  case  cannot  be  made 
intelligible  without  a  brief  notice  of  the 
very  peculiar  land  law  of  Pennsylvania. 
The  proprietors  of  the  province,  in  the 
beginning,  allowed  no  one  man  to  locate 
and  survey  more  than  three  hundred  acres. 
To  evade  this  rule  in  after  times,  it  was 
the  custom  for  speculators  in  land  to  make 
application  in  the  names  of  third  persons, 
and,  having  obtained  a  warrant,  to  take 
from  them  what  was  called  a  deed  poll,  or 
a  brief  conveva^ce  of  their  inchoate  equi- 
table  claim.'"     See   the  title   DEEDS. 


DEEDS. 

BY   FRANK   STUART. 

I.   Definitions,  Distinctions  and  General  Consideration,  250. 
A.  Definitions,  250. 

1.  Deeds,  250. 

2.  Deed  Indented,  250. 

3.  Deed  Poll,  250. 

4.  Deed  of  Conveyance,  250. 

5.  Grant,  250. 

6.  Deed  of  Lease,  250. 

7.  Deed  of  Partition,  250. 
B.  Distinctions,  250. 

1.  Distinction   between   Release   and   Quitclaim,    and    Grant,    Bargain 
and  Sale,  250. 

2.  Deeds  and  Wills  Distinguished,  250. 

3.  Deeds  Distinguished  from  Contracts  to  Convey,  250. 

4.  Deeds  Distinguished  from  Acknowledgments  of  Title,  251. 

5.  Deed  and  License  Distinguished,  251. 

6.  Deed  and  Mortgage  Distinguished,  251. 

7.  Deed  and  Lease  Distinguished,  251. 
C.  General   Consideration,  251. 

II.   Necessity,  251. 

III.  Forms  and  Modes  of  Conveyancing1,  252. 

A.  Common-Law  Conveyances,  252. 

1.  Original  or  Primary  Conveyances,  252. 

a.  Exchange,  252. 

b.  Feoffment — Livery   of   Seizin,  252. 

c.  Gift,  252. 

d.  Grant,  252. 

e.  Lease,  252. 

f.  Partition,  252. 

2.  Derivitive  or  Secondary  Conveyances,  252. 

a.  Assignment,  252. 

b.  Confirmation,  252. 

c.  Defeasance,  252. 

d.  Release,  252. 

e.  Surrender,  253. 

B.  Conveyances  Operating  under  Statute  of  Uses,  253. 

1.  In  General,  253. 

2.  Bargain  and  Sale,  253. 

3.  Covenant  to   Stand   Seized,  253. 

4.  Lease  and  Release,  253. 

C.  Release  or  Quitclaim  Deeds,  253. 

D.  Official  Deeds,  253. 

E.  Statutory  Forms,  253. 

IV.  Requisites  and  Validity,  254. 

A.  General   Consideration,   254. 

B.  What  Law  Governs,  254. 

C.  Property  Subject,  254. 

D.  Competent  Parties,  254. 
1.  Grantor,  254. 

(245) 
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a.  In   General,  254. 

b.  Title  or   Interest  of  Grantor,  254. 

c.  Who  May  Be  Grantor,  254. 

(1)  Agents  and  Attorneys,   254. 

(2)  Corporations    and    Corporate    Officers,    254. 

(3)  Executors  and  Administrators,  254. 

(4)  Fictitious   Grantor,   254. 

(5)  Guardians,  255. 

(6)  Husband  and  Wife,  255. 

(7)  Indians,  255. 

(8)  Infants,  255. 

(9)  Intoxicated   Persons,  255. 

(10)  Joint  Tenants  and  Tenants  in  Common,  255. 

(11)  Partners,  255. 

(12)  Persons  of  Weak  or  Unsound  Mind,  255. 

(13)  Persons  Out  of  Possession,  255. 

(14)  Sole  Instituted  Heir,  255. 

(15)  Trustees,  255. 
2.  Grantee,  255. 

E.  Consideration,  255. 

1.  Necessity,  255. 

2.  Effect  of  Want  of  Consideration,  255. 

3.  Recognition  of  Consideration  in  Deed,  255. 

4.  Adequate   and   Valuable   Consideration,   255. 

a.  In  General,  255. 

b.  Nominal  Consideration,  256. 

c.  Subsequent  Consideration,  256. 

d.  Equitable   Compromise,   256. 

e.  Marriage,  256. 

5.  Legality  of  Consideration,  256. 

6.  Failure  of  Consideration,  256. 

7.  Extrinsic  Evidence  in  Regard  to  Consideration,  257. 

F.  Form  and  Contents,  257. 

1.  General  Consideration,  257. 

2.  Technical  and  Legal  Forms,  257. 

3.  Waiting,  257. 

4.  Date,  257. 

5.  Formal  Parts  and  Clauses,  257. 

a.  Operative  Words  of  Transfer,  257. 

b.  Habendum  Clause,  257. 

6.  Designation  of  Parties,  258. 

7.  Description  of  Property  Conveyed,  258. 

G.  Execution,  259. 

1.  General  Consideration,  259. 

2.  Reading.  259. 

3.  Signing,  259. 

4.  Sealing,  259. 

a.  Necessity  of  Actual  Seal,  259. 

b.  What  Constitutes,  259. 

5.  Stamps,  259. 

6.  Delivery,  259. 

a.  Necessity   of   Delivery,   259. 

b.  Necessity  for  Consent  of  Grantor,  260. 

c.  Time  of  Making  Delivery,  260. 

d.  What  Constitutes.  260. 

(1)  In  General.  260. 

(2)  Manual   Delivery,  260. 
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(3)  Delivery  to  Third  Person,  260. 

(a)  In   General,  260. 

(b)  Escrow,  260. 

(4)  Delivery  upon  Condition,  260. 

(5)  Questions  of  Law  and  Fact,  260. 

e.  Evidence  of  Delivery,  260. 

(1)  Presumption  of  Delivery,  260. 

(2)  Recording  as  Evidence  of  Delivery,  261 

(3)  Possession   as   Evidence  of   Delivery,  261. 

(4)  Recording  in  Connection  with  Other  Evidence,  262. 

(5)  Possession  in  Connection  with  Other  Evidence,  262. 

f.  Ratification  of  Unauthorized  Delivery,  262. 

7.  Acceptance,  262. 

a.  Necessity,  262. 

b.  Presumption  of  Acceptance,  262. 

8.  Attestation,  262. 

9.  Acknowledgment,  263. 

10.  Recording,  263. 

11.  Proof  of  Execution,  263. 

12.  Curing  Defective  Execution,  263. 
H.  Intent  to  Convey,  263. 

I.  Time  of  Taking  Effect,  263. 
J.  Validity,  264. 

1.  General  Consideration,  264. 

2.  Effect  of  Fraud,  Mistake,  Accident,  Undue  Influence  and  Duress, 

264. 

a.  Fraud.  264. 

b.  Mistake  and  Accident,  264. 

c.  Undue  Influence,  264. 

d.  Duress,  264. 

3.  Evidence,  264. 

K.  Deed  Executed  under  Authority  of  Decree,  265. 

L.  Effect  of  Unsettled  Condition  of  Country  at  Time  of  Conveyance,  265. 

Construction  and  Operation,  265. 

A.  General  Rules  of  Construction,  265. 

1.  Intention  of  Parties,  265. 

2.  Construed   against   Grantor,   265. 

3.  Construed  to  Have  Some  Effect  Rather  than  None,  266. 

4.  Whole  Instrument  Construed  Together,  266. 

5.  Construed  in  Connection  with  Other  Deeds  or  Writings,  266. 

6.  Merger  of  Previous  Agreements,  266. 

7.  Common-Law  or  Statutory   Conveyance,  266. 

8.  Object  of  Deed,  267. 

9.  Adoption  of  Construction  Placed  upon  Deeds  by  Parties,  267. 

10.  Repugnant  Clauses,  267. 

11.  Reasonable  and   Liberal   Construction,  267. 

12.  Rejection  of  False  or  Erroneous  Description.  207. 

13.  Consideration  of   Surrounding  Circumstances,  267. 

14.  Punctuation,  267. 

15.  Meaning  of  Words  and  Language  Used,  267. 

16.  Usages  and  Customs,  268. 

17.  Questions  of  Law  and  Fact,  268. 
B.  Property  Conveyed,  268. 

1.  Property  Included  within   Description,  26S. 
a.  Construction  of   Description,   268. 

(1)  Intention  of  Parties,  268. 

(2)  Variation  of  Specific  Description.  268. 
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(3)  Particular  Description  Following    General    Description, 

269. 

(4)  General  Rules  of  Description  as  Applicable    to    Official 

Deeds,  269. 

(5)  Rejection  of  False  or  Erroneous  Description,  269. 

(6)  Parol  Evidence  to  Explain  Ambiguities,  269. 

(7)  Questions  of  Law  and  Fact,  269. 
b.  Particular   Descriptions,   269. 

(1)  Conveyance  of  All  Property  of  Grantor,  269. 

(2)  Conveyances  of  "Right  of   Way,"  269. 

(3)  Conveyance  of  "Surface,"  269. 

(4)  Conveyance  of  Specified  Quantity  "More  or  Less,"  269. 

(5)  Conveyance  Referring  to  Description  Elsewhere,  269. 
2.  Property  Not  Included  within  Description  but  Passing  as  Incident, 

270. 

C.  Estates  and  Interest  Created,  271. 

1.  General   Consideration,  271. 

2.  Necessity  for  Words  of  Perpetuity  in  Deed  Conveying  Fee  Simple, 

271. 

3.  Conveyance  Purporting  to  Grant  Fee,  272. 

4.  As  Dependent  upon  Kind  of  Deed  Employed,  272. 

a.  Bargain  and  Sale,  272. 

b.  Release  of  Quitclaim  Deed,  272. 

c.  General  Warranty,  273. 

5.  As  Dependent  upon  Estate  or  Interest  of  Grantor,  273. 

6.  As  Dependent  upon  Mode  of  Designating  Beneficiaries,  273. 

a.  Conveyance  for  "Use  of  United  States  Forever,"  273. 

b.  Conveyance  to  Several  Grantees,  273. 

7.  Conveyance  of  Future  Estate,  Reserving  Present  Estate  to  Grantor, 

273. 

8.  Effect  of  Rule  in  Shelley's  Case,  273. 

9.  Remainders,  Reversions  and  Executory  Interests,  273. 

10.  Conveyance  of  Oil,  Gas  or  Mineral  Rights,  273. 

11.  Conveyance  "in  Trust,"  274. 

D.  Operation  of  Legal  Conveyances  on  Equitable  Estates,  274. 

E.  Reservations  and  Exceptions,  274. 

1.  Definitions  and  Distinctions,  274. 

2.  Creation,  274. 

3.  Requisites  and  Validity,  274. 

4.  Out  of  What  Part  of  Deed  Reservation  Should  be  Made,  274. 

5.  Interpretation  and   Construction,   274. 

6.  Property  Excepted  or  Reserved,  274. 

7.  Operation  and  Effect,  274. 

8.  Pleading  and  Practice,  275. 

a.  Pleading,  275. 

b.  Burden  of  Proof,  275. 

c.  Ouestions  for  Jury,  275. 

F.  Recitals,  "275. 

1.  Necessity,  275. 

2.  Recitals  as  Evidence,  275. 

3.  Operation  and  Effect,  276. 

4.  Recital  as   Estoppel,  276. 

G.  Conditions   and   Restrictions,  276. 

1.  Definitions  and  Distinctions,  276. 

2.  Right  to  Impose  Restrictions,  277. 

3.  Creation,  277. 

4.  Construction   of   Conditions,   277. 

a.  In   General,  277. 
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b.  Reservation  or  Condition,  278. 

c.  Condition  or  Covenant,  278. 

d.  Conditions  in  Different  Clauses,  278. 

e.  Conditions  Subsequent,  278. 

5.  Validity,  278. 

6.  Portion  of  Deed  in  Which  Condition  Made,  278. 

7.  Breach  or  Performance,  278. 

a.  Necessity  for  Performance,  278. 

b.  Rule  in  Equity  and  at    Law    Contrasted  as    to    Performance, 

279. 

c.  Conditions  Precedent,  279. 

d.  Conditions    Copulative,   279. 

e.  Conditions    Subsequent,    279. 

f.  Effect  of  Breach,  Nonperformance,  or   Performance,  279. 

g.  Persons  Entitled  to  Benefit  of  Conditions  or  Breach,  280. 
h.  Excuse   for  Nonperformance,  280. 

i.  Release  or  Waiver  of  Breach,  280. 

8.  Operation  and  Effect,  28*0. 

9.  Termination,    280. 

10.  Enforcement   of   Forfeitures,   280. 

a.  Mode   in  General,  280. 

b.  Entry   or   Previous   Demand,   281. 

(1)  Right   of   Re-Entry,   281. 

(2)  Necessity,   281. 

(3)  Conditions   Precedent  to  Re-Entry,  281. 

(4)  Parties,   281. 

(5)  Burden  of  Proof,  281. 

(6)  Sufficiency,   281. 

c.  Equitable   Relief,   281. 

VI.  Loss  or  Relinquishment  of  Rights  under  Deed,  281. 

A.  Destruction,   Release,   Cancellation  or   Surrender,  281. 

B.  Alteration,  282. 

C.  Redelivery   to   Grantor,   282. 

VII.  Pleading  and  Practice,  282. 

CROSS    REFERENCES. 

See  the  titles  Accession,  Accretion  and  Reliction,  vol.  1.  p.  51 ;  Acknowl- 
edgments, vol.  1,  p.  76;  Aliens,  vol.  1,  p.  210;  Alteration  oe  Instruments, 
vol.  1,  p.  261 ;  Ancient  Documents,  vol.  1,  p.  313;  Appeal  and  Error,  vol.  1, 
p.  333:  Assignment  for  Benefit  of  Creditors,  vol.  2,  p.  599;  Best  and  Sf.c- 
ondary  Evidence,  vol.  3,  p.  214;  Boundaries,  vol.  3,  p.  461  ;  Champerty  and 
Maintenance,  vol.  3,  p.  668;  Charities,  vol.  3.  p.  699;  Compromise  and  Set- 
tlement, vol.  3,  p.  980;  Conditions,  vol.  3,  p.  1004;  Conflict  of  Laws,  vol. 
3,  p.  1020:  Contracts,  vol.  4,  p.  552;  Corporations,  vol.  4,  p.  621;  Courts, 
vol.  4,  p.  861;  Covenants,  ante,  p.  5;  Curtesy,  ante,  p.  155;  Declarations 
and  Admissions,  ante,  p.  214;  Dower;  Drunkenness;  Duress;  Ejectment; 
Escrow;  Estates;  Estoppel;  Exchange  of  Property;  Fraud  and  Deceit; 
Fraudulent  and  Voluntary  Conveyances  ;  Handwriting  ;  Husband  and 
Wife;  Identity;  Indians;  Infants;  Insanity;  Joint  Tenants  and  Ten- 
ants in  Common;  Judicial  Sat.ks;  Landlord  and  Tenant;  Limitations  of 
Actions  and  Adverse  Possession:  Marrtage  Contracts  and  Settlements; 
Mines  and  Minerals;  Mortgages  and  Deeds  of  Trust;  Municipal  Corpo- 
rations; Parent  and  Child;  Parol  Evidence;  Partnership;  Patents; 
Pedigree;  Perpetuities;  Powers;  Prescription;  Presumptions  and  P.urden 
of  Proof;  Principal  and  Agent;  Production  of  Documents:  Proeert  and 
Oyer;  Public  Lands;  Railroads;  Recording  Acts:  Remainders,  Reversion^ 
and  Executory   Interests;  Rescission,   Cancellation     \nd    Reformation; 
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Restraint  on  Alienation;  Separate  Estate  oe  Married  Women;  Shel- 
ley's Case,  Rule  in;  Sheriffs'  Constables'  and  Marshals'  Sales;  Slavery 
and  Involuntary  Servitude;  States;  Streets  and  Highways;  Trusts  and 
Trustees;  Undue  Influence;  United  States;  Vendor  and  Purchaser; 
Vendor's  Lien;    War;    Wills;    Witnesses. 

As  to  tax  deeds,  see  the  title  Taxation.  As  to  when  deeds  absolute  on  their 
face  will  be  construed  to  be  mortgages,  see  the  title  Mortgages  and  Deeds  of 
Trust.  As  to  powers  to  convey  land,  see  the  titles  Powers;  Principal  and 
Agent.    As  to  covenants  and  warranty,  see  the  title  Covenants,  ante,  p.  5. 

I.  Definitions,  Distinctions  and  General  Consideration. 

A.  Definitions— 1.  Deeds. — As  common  law  a  deed  is  a  conveyance  in  writ- 
ing, sealed,  and  delivered.1 

2.  Deed  Indented. — A  deed  of  indenture  is  a  deed  executed  by  both  grantor 

and  grantee.2 

3.  Deed  Poll. — A  deed  poll  is  a  deed  executed  by  one  party  only.3 

4.  Deed  of  Conveyance. — A  "deed  of  conveyance"  means  a  deed  conveying 
land  free  from  all  incumbrances.4 

5.  Grant. — See  the  title  Public  Lands.  • 

6.  Deed  of  Lease. — See  the  title  Landlord  and  Tenant. 

7.  Deed  of  Partition. — See  the  title  Partition. 

B.  Distinctions — 1.  Distinction  between  Release  and  Quitclaim,  and 
Grant,  Bargain  and  Sale. — In  many  parts  of  the  country  a  quitclaim  or  a 
simple  conveyance  of  the  grantor's  interest  is  the  common  form  in  which  the 
transfer  of  real  estate  is  made.5  There  is  in  this  country  no  difference  in  the 
efficacy  and  operative  force  between  conveyances  in  the  form  of  release  and 
quitclaim  and  those  in  the  form  of  grant,  bargain  and  sale.6 

2.  Deeds  and  Wills  Distinguished. — See  the  title  Wills. 

3.  Deeds  Distinguished  from  Contracts  to  Convey. — Although  there  are 
words  of  conveyance  in  praesenti  in  a  contract  for  the  purchase  and  sale  of  lands, 
still,  if  from  the  whole  instrument  it  is  manifest  that   further  conveyances  are 

1.  Deed  defined. — Daviess  v.  Fairbairn,  5.  Quitclaim  deed  frequently  used. — 
3   How.  630,  645,  11  L.  Ed.  760.                            Moelle  v.   Sherwood,   148  U.   S.   21,   29,  37 

Under    the    act    of    Virginia    of    1785    a  L.   Ed.  350. 
deed    is    a    conveyance    in   writing,    sealed  6.    Distinction     between      release      and 

and    delivered.      Daviess    v.    Fairbairn,    3  quitclaim,    and    grant,    bargain    and    sale. 

How.  636,  645,  11  L.  Ed.  760.  —Moelle  v.  Sherwood,  148  U.  S.  21,  29,  37 

2.  Indenture. — Bouvier's  Law  Diet.,  vol.  L.    Ed.   350. 

1,   pp.    525,    1010.      See    Dundas    v.    Hitch-  "If    the    grantor    in    either    case    at    the 

cock,  12  How.  256,  13   L.  Ed.  978;  Hallett  time    of    the    execution    of    his    deed    pos- 

v.  Collins,   10  How.   174,  13  L.  Ed.  376.  sesses    any   claim    to    or    interest     in      the 

3.  Deed  poll. — See  Bouvier's  Law  Diet.,  property,  it  passes  to  the  grantee.  In  the 
vol.  1,  p.  526;  Hallett  v.  Collins,  10  How.  one  case,  that  of  bargain  and  sale,  he  im- 
174,  13  L.  Ed.  376;  Dundas  v.  Hitchcock,  pliedly  asserts  the  possession  of  a  claim 
12   How.   256,   13   L.   Ed.   978.  to    or    interest    in    the   property,    for    it    is 

"Deed    poll"    in    public     grants. — "The  the  property  itself  which  he  sells  and  un- 

proprietors    of    the    province    of    Pennsyl-  dertakes    to    convey.      In    the    other    case, 

vania,    in    the    beginning,    allowed   no    one  that    of    quitclaim,    the     grantor      affirms 

man  to  locate  and  survey  more  than  three  nothing  as   to  the   ownership,  and  under- 

hundred    acres.      To    evade    this    rule    in  takes   only  a   release   of  any   claim   to   or 

after  times,  it  was  the  custom  for  specula-  interest    in    the    premises    which    he    may 

tors    in    land    to    make    application    in    the  possess    without    asserting    the    ownership 

names   of   third   persons,   and,   having   ob-  of    either."      Moelle   v.    Sherwood,    148    U. 

tained  a  warrant,  to  take  from  them  what  S.    21,    29,    37    L.    Ed.    350.      See    the    title 

was    called    a    'deed    poll'   or    a   brief  con-  VENDOR   AND   PURCHASER, 

veyance  of  their  inchoate  equitable  claim.  Purchaser  under  quitclaim  deed  as  bona 

Evans   v.    Patterson,   4   Wall.    224,   230,    18  fide    purchaser.— See    the    title    VENDOR 

L.  Ed.  393."     Herron  v.  Dater,  120  U.  S.  AND    PURCHASER. 

464,   471.   30    1,     Ed.    748.      See     the     title  Interest  passing  by  release  or  quitclaim. 

PUBLTC  LANDS.  —See  post,  "Release  or  Quitclaim  Deed," 

4.  Deed   of   conveyance. — Zantzinger   v.  V,    C,   4,   b. 

Ketch,  4  Dall.  132,  1   L  Ed.  772.     See  the  Interest  passing  by  bargain  and  sale. — 

title  PAROL  EVIDENCE.  See  post,  "Bargain  and  Sale,"  V,  C,  4.  a. 
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contemplated  by  the  parties,  it  will  be  considered  an  agreement  to  convey  and  not 
a  conveyance.  The  whole  question  is  one  of  intention  to  be  gathered  from  the 
instrument  itself.7 

4.  Dkeds  Distinguished  from  Acknowledgments  of  Title. — See  the  title 
Acknowledgments,  vol.  1,  p.  77. 

5.  Deed  and  License  Distinguished. — A  conveyance  granting  and  trans- 
ferring all  the  right  in  certain  property  specifically  mentioned,  to  a  designated 
grantee,  who  shall  make  such  use  thereof  as  may  be  most  convenient  to  him 
is  a  deed,  not  a  license.8 

6.  Deed  and  Mortgage  Distinguished. — See  the  title  Mortgages  and  Deeds 
of  Trust. 

7.  Deed  and  Lease  Distinguished. — A  conveyance  of  a  perpetual  right  to 
enter  on  a  ditch  and  construct  a  road  over  the  ditch,  for  a  solid  consideration 
therein  expressed,  where  no  covenant  for  the  payment  of  any  rent,  nor  for  the 
redelivery  of  possession  is  contained  therein,  creates  the  relation  of  grantor  and 
grantee,  and  not  the  relation  of  landlord  and  tenant.9 

C.  General  Consideration. — Where  a  person  has  bought  land  and  paid 
for  it,  the  deed  subsequently  made  in  consequence  does  not  confer  a  new  title 
on  him;  but  confirms  the  right  which  he  had  acquired  before  the  deed  was 
made.10 

II.    Necessity. 

In  ancient  times,  no  deed  or  charter  was  necessary  to  convey  a  fee  simple.11 
But  at  present,  in  most  of  the  states,  a  deed  is  an  indispensable  requisite  of  a  con- 
veyance of  realty.12 


7.  Deed  distinguished  from  contracts 
to  convey. — Williams  v.  Paine,  169  U.  S. 
55,  76,  42  L.  Ed.  658.  See  the  titles  POW- 
ERS; PRINCIPAL  AND  AGENT; 
VENDOR  AND  PURCHASER. 

"The  rules  applicable  to  private  trans- 
actions, which  regard  grants  of  future  ap- 
plication— of  lands  to  be  afterwards  des- 
ignated— as  mere  contracts  to  convey,  and 
not  as  actual  conveyances,  are  founded 
upon  the  common  law,  which  requires  the 
possibility  of  present  identification  of 
property  to  the  validity  of  its  transfer." 
Schulenberg  v.  Harriman,  21  Wall.  44,  62, 
22  I,  Ed.  551.  See  the  title  PUBLIC 
LANDS- 

A  deed  made  by  an  attorney  in  fact,  to 
which  is  annexed  his  power  of  attorney, 
is  not  an  actual  conveyance,  simply  be- 
cause it  contains  a  statement  in  the  nature 
of  a  covenant  for  further  assurance,  pro- 
viding that  his  principals  shall  execute  a 
proper  deed  of  conveyance  as  soon  as 
expedient.  It  is  an  agreement  to  convey. 
Williams  v.  Paine,  169  U.  S.  55,  77,  42 
L  Ed.  658.  See  the  titles  COVENANTS, 
ante.  p.  5;  PRINCIPAL  AND  AGENT. 

A  deed  executed  to  a  purchaser,  though 
invalid  as  a  conveyance,  may  be  good  as 
a  contract  for  the  sale  of  the  property  de- 
scribed therein.  Lvon  v.  Pollock,  99  U. 
S.  668.  25  L.  Ed.  265.  See  the  title 
VENDOR  AND  PURCHASER._ 

8.  Deed  and  license  distinguished. — In 
August,  1846,  the  confirmee,  V.,  executed 
an  instrument,  and  delivered  it  to  one  H., 
wherein  he  uses  these  words,  after  certi- 
fying that  he  had  purchased  the  tract  of 
land  designated  of  the  original  Krantee: 
"I  grant  and  transfer  all  the  right  which 


I  have  in  the  land  mentioned  to  H.,  who 
shall  make  such  use  thereof  as  may  be 
most  convenient  to  him."  Held,  that  the 
instrument,  construed  by  the  Mexican  law 
in  force  in  California  at  the  time  of  its 
execution,  was  a  conveyance  of  all  V.'s  ti- 
tle, and  not  a  mere  license  to  H.  to  occupy 
the  land.  Steinbach  v.  Stewart,  11  Wall 
566,  20  L.  Ed.  56.  See  the  titles  LICENSE 
(REAL  PROPERTY);  PUBLIC  LANDS. 

9.  Deed  distinguished  from  lease. — By- 
bee  v.  Oregon,  etc.,  R.  Co.,  139  U.  S.  663, 
681,  35  L.  Ed.  305.  See  the  titles  LAND- 
LORD AND  TENANT;  STREETS  AND 
HIGHWAYS. 

10.  Effect    of    deed    subsequent    to    pur- 
chase   of   land. — Irvine   v.    Irvine.   9    Wall 
617.  19  L  Ed.  800.     See  the  title  VENDOR 
AND  PURCHASER. 

11.  Necessity  of  deed  in  ancient  times  to 
convey  fee  simple. — Green  v.  Liter,  8 
Cranch  229.  244.  3  L.  Ed.  545.  See  post, 
"Common   Law   Convej-ances,"  III,  A. 

12.  Necessity  for  deed— Ohio.— The  le- 
gal title  to  lands  in  Ohio  can  only  be 
passed  by  a  proper  conveyance  by  deed, 
according  to  the  laws  of  that  state.  Mor- 
ris v.  Harmer,  7  Pet.  554,  8  L.  Ed.  781.  See 
the  title  CONFLICT  OF  LAWS,  vol.  3, 
p.  1035. 

Massachusetts. — By  the  laws  of  Mas- 
sachusetts, no  estate  of  freehold  in  land 
can  be  conveyed,  unless  by  a  deed  or  con- 
veyance under  the  hand  and  seal  of  the 
party;  and  to  perfect  the  title  as  against 
stranger,  it  is  further  requisite,  that  the 
deed  should  be  acknowledged  before  a 
proper  magistrate,  and  recorded  in  the 
registry  of  deeds  tor  the  county  where 
the    land   lies.     United    States    v.    Crosby, 
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III.    Forms  and  Modes  of  Conveyancing. 

A.  Common-Law  Conveyances. — 1.  Original  or  Primary  Conveyances. 
— a.   Exchange. — See  the  title  Exchange  of  Property. 

b.  Feoffment — Livery  of  Seizin. — By  the  common  law,  a  freehold  estate  could 
not  be  created  without  livery  of  seizin,13  and  it  could  not  be  determined  without 
some  act  in  pais  of  equal  notoriety.14  In  order  to  perfect  livery  of  seizin  an 
entry  was  necessary,  at  the  original  common  law,  but  this  doctrine  was  soon 
abolished  or  evaded,  and  in  case  an  actual  entry  could  not  be  made,  an  entry  as 
near  as  possible  to  the  land  was  sufficient — called  a  constructive  entry.15 

The  Charter  Feoffmenti. — Deeds  and  charters  of  feoffment  were  of  a  later 
age  than  livery  of  seizin  and  were  held  not  to  convey  the  estate  itself,  but  only 
to  evidence  the  nature  of  the  conveyance.16 

Abolition  of  Feoffments. — In  this  country  feoffments  have  generally  been 
abolished.17 

c.  Gift— See,  generally,  the  title  Gifts. 

d.  Grant. — See  the  title  Public  Lands. 

e.  Lease. — See  the  title  Landlord  and  Tenant. 

f.  Partition. — See  the  title  Partition. 

2.  Derivitive  or  Secondary  Conveyances — a.  Assignment. — See,  gener- 
ally, the  title  Assignments,  vol.  2,  p.  549. 

b.  Confirmation. — See  the  title  Public  Lands. 

c.  Defeasance. — See  the  title  Mortgages  and  Deed  of  Trust. 

d.  Release. — A  release  to  the  disseisor,  by  the  disseisee  in  fee,  is  as  good  a 
conveyance  as  can  be  executed,18  an  absolute  conveyance  in  fee,  especially,  with 
words  of  release,  to  a  disseisor,  is  a  release  to  the  disseisor,  or  to  his  feoffee.19 


7  Cranch  115,  3  L.  Ed.  287.  See  the  titles 
ACKNOWLEDGMENTS,  vol.  1,  p.  77; 
RECORDING  ACTS. 

13.  Livery  of  seisin. — Davis  v.  Gray,  16 
Wall.  203,  230,  21  L.  Ed.  447;  Green  v. 
Liter,  8  Cranch  229,  247,  3  L.  Ed.  545; 
Olcott  v.  Bynum,  17  Wall.  44,  58,  21  L. 
Ed.  570;  Fletcher  v.  Fuller,  120  U.  S.  534, 
551,  30  L.  Ed.  759;  Davis  v.  Mason,  1  Pet. 
503.  507,  7  L  Ed.  239.  See  Strother  v. 
Lucus,  12  Pet.  410,  449,  9  L.  Ed.  1137. 

Definition. — In     delivering     the     opinion 
of  the  supreme  court  in  Green  v.  Liter,  8 
Cranch  229,  249.  3  L  Ed.  545,  Mr.  Justice 
Story   said:   "In   the    simplicity   of   ancient 
times  there  were  no  means  of  ascertaining 
titles  but  by  the  visible  seizin;  and,  indeed, 
there   was    no   other    mode,    between    sub- 
jects,   of   passing   title,   but   livery   of    the 
land   itself  by  the   symbolical   delivery   of 
turf  and  twig.     The  moment  that  a  tenant 
was  thus  seized  he   had  a  perfect  investi- 
ture; and,  if  ousted,  could  maintain  his  ac- 
tion  for  the   realty,   although   he  had   not 
been   long   enough   in    possession    even    to 
touch  the  esplees."     Approved  in  Fletcher 
V.  Fuller,  120  U.  S.  534,  551,  30  L    Ed.  759. 
Object. — The  object   of  the   rule  requir- 
ing livery  of  seizin  was  notoriety,  to  pre- 
vent  frauds  upon  the  lord  and   the  other 
tenants.      Green    v.    Liter,    8    Cranch    229, 
249.   3   L.   Ed.   545;   Fletcher  v.   Fuller,   120 
U.  S.  534,  551,  30  L  Ed.  759. 

Exceptions  to  rule  that  livery  of  seizin 
necessary. — Livery  of  seizin  was  unneces- 
sary to  a  fine,  devise,  surrender,  release 
or  confirmation  to  lessee  for  years.  Davis 
v  Mason,  1  Pet.  503,  507,  7  L  Ed.  239. 
No  livery  of  seizin  was  necessary  to  per- 


fect a  title  by  letters  patent,  since  letters 
patent  under  the  great  seal  amounted  to 
a  livery  in  law.  Green  v.  Liter,  8  Cranch 
229,  247,  3  L.  Ed.  545.  See  the  titles  PAT- 
ENTS; PUBLIC  LANDS. 

Effect  of  livery. — The  notoriety  of  the 
ceremony  of  livery  of  seizin  performed  in 
the  presence  of  his  peers  gave  the  tenant 
his  feudal  investure  of  the  inheritance. 
Green  v.  Liter,  8  Cranch  229,  244.  3  L  Ed. 
545;  Fletcher  v.  Fuller,  120  U.  S.  534,  551. 
30  L  Ed.  759.  See  the  title  LANDLORD 
AND  TENANT. 

Necessity  for  livery  of  seizin  under  stat- 
ute of  uses. — See  post,  "In  General,"  III, 
B.  1. 

14.  Determination  of  freehold  estate  at 
common  law. — Davis  v.  Gray,  16  Wall. 
203,  :.'::o,  21  L  Ed.  447. 

15.  Entry.— Davis  v.  Mason,  1  Pet.  503. 
507,  7  L  Ed.  239;  Green  v.  Liter,  8  Cranch 
229,  249,  3  L-  Ed.  545.  See  the  title  LIM- 
ITATION OF  ACTIONS  AND  AD- 
VERSE POSSESSION. 

Necessity  of  entry  under  statute  of  uses. 
—See  post,  "In  General,"  III,  B,  1. 

16.  The  charter  feoffmenti. — Green  v. 
Liter,  8   Cranch   229,   244,  3  L.    Ed.   545. 

17.  Abolition  of  feoffments. — See  Davis 
v.  Mason.  1  Pet.  503,  507,  7  L.  Ed.  239; 
Green  v.  Liter,  8  Cranch  229,  245,  3  L  Ed. 
545. 

18.  Release. — Jackson  v.  Huntington,  5 
Pet  402,  434,  8  L  Ed.  170.  See  the  title 
RELEASE. 

19.  What  constitutes  a  release. — Jack- 
son v.  Huntinuton.  5  Pet.  402,  434,  8  L. 
Ed.  170.     See  the  title  RELEASE. 
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e.  Surrender. — If  the  feoffee,  by  deed,  of  land,  grants  his  deed,  by  parol,  to 
the  feoffor,  it  is  a  surrender  of  the  property,  as  well  as  of  the  deed.20 

B.  Conveyances  Operating  under  Statute  of  Uses— 1.  In  General. — 
Under  a  conveyance,  taking  effect  under  the  statute  of  uses,  the  bargainee  has 
a  complete  seisin  in  deed,  without  actual  entry  or  livery  of  seisin.21 

2.  Bargain  and  Sale. — A  use  limited  upon  a  use  is  not  affected  by  the  stat- 
ute of  uses.  The  statute  executes  but  the  first  use.  In  the  conveyance  by  deed 
of  bargain  and  sale  the  whole  force  of  the  statute  is  exhausted  in  transferring  the 
legal  title  in  fee  simple  to  the  bargainee,  and  the  second  use  remains  as  a  trust.22 

3.  Covenant  to  Stand  Seized. — A  conveyance  to  stand  seized  to  uses  must 
be  supported  by  either  a  good  or  valuable  consideration.  A  good  consideration 
is  that  of  blood,  or  natural  affection,  or  love;  as  when  a  man  grants  an  estate  to 
a  near  relation ;  or  his  eldest  son.  Blood  or  marriage  are  the  most  common  and 
suitable  considerations  in  this  species  of  conveyance.  A  valuable  consideration 
is  such  as  money,  marriage,  or  any  other  equivalent  given  for  the  grant.  The 
conveyance  must  be  made  by  deed ;  the  grantor  must  be  seized  in  fee,  and  apt 
words  must  be  used  to  convey  the  lands,  and  the  word  grant  is  sufficient  of  it- 
self to  create  a  covenant,  and  to  raise  a  use.23  Where  a  covenant  to  stand  seized 
to  uses  omits  the  words  "heirs,"  a  life  estate  only  passes.24 

4.  Lease  and  Release. — The  mode  of  conveyance,  by  lease  and  release,  and 
some  other  modes,  it  is  well  known,  arose  out  of  an  effort  to  disembarrass  the 
transfer  of  titles  of  an  idle  form,  which  had  survived  the  feudal  system.25 

C.  Release  or  Quitclaim  Deeds. — See  ante.  "'Distinction  between  Release 
and  Quitclaim,  and  Grant,  Bargain  and  Sale,"  I,  B.  1  ;  "Release  or  Quitclaim 
Deed,"  A'.  C,  4.  b.     See,  also,  the  title  Vendor  and  Purchaser. 

D.  Official  Deeds. — See  the  titles  Judicial  Sales;  Public  Officers; 
Sheriffs',  Constables'  and  Marshals'  Sales;  States;  United  States. 

E.  Statutory  Forms. — The  statute  books  of  all  the  states  contain  numerous 
acts  regulating  the  signing,  acknowledging,  and  recording  of  deeds.26 


20.  Surrender. — Miller  v.  Stewart,  9 
Wheat.  680,  709,  6  L.  Ed.  189.  See  post, 
"Destruction,  Release,  Cancellation,  or 
Surrender,"  VI,  A.  See  the  titles  AL- 
TERATION OF  INSTRUMENTS,  vol. 
1,  p.  265;  PRINCIPAL  AND  AGENT. 

21.  Necessity  of  entry  or  livery  of  seizin 
under  statute  of  uses. — Green  v.  Liter,  8 
Cranch  229,  3  L.  Ed.  545.  See,  generally, 
the  tide  TRUSTS  AND  TRUSTEES. 

22.  Bargain  and  sale. — Croxall  v.  Sher- 
erd,  5  Wall.  268,  18  L.  Ed.  572.  See  the 
title  TRUSTS  AND  TRUSTEES. 

23.  Essentials  of  a  covenant  to  stand 
seized. — -Vanhorn  v.  Harrison,  1  Dall.  137, 
148.  1  L.  Ed.  70.  See  the  title  COVE- 
NANTS, ante,  p.  5. 

Natural  affection. — A  deed  was  executed 
by  the  grantor,  who  was  seized  in  fee  of 
a  piece  of  property,  in  the  following 
terms:  "In  consideration  of  natural  af- 
fection, he  gives,  grants,  etc.,  fully,  freely, 
absolutely  and  clearly,  the  same  premises 
to  his  son  Abraham  Vandegrift  together 
with  all  the  rights,  titles,  interest,  claim 
and  demand  whatever,  which  he  then  had 
in  the  said  granted  premises,  or  any  part 
thereof;  to  have  and  to  hold  unto  him 
only,  the  said  Abraham  Vandegrift,  with- 
out any  further  condition,  as  he  had  fully, 
freely  and  absolutely,  and  of  his  own  ac- 
cord, set  and  put  in  further  testimony, 
etc."  Held,  that  this  constituted  a  cove- 
nant to  stand  seized  to  uses.  Vanhorn  v. 
Harrison,  1  Dall.  137,  1  L.  Ed.  70. 


24.  Omission  of  word  "heirs." — Van- 
horn v.  Harrison.  1  Dall.  137,  1  L.  Ed.  70. 
See.  generally,  the  title   ESTATES. 

Illustration. — A  deed  was  executed  by 
the  grantor,  who  was  seized  in  fee  of  a 
piece  of  property,  in  the  following  terms: 
"In  consideration  of  natural  affection,  he 
gives,  grants,  etc.,  fully,  freely,  abso- 
lutely and  clearly,  the  same  premises  to 
his  son  Abraham  Vandegrift  together 
with  all  the  rights,  titles,  interest  claim 
and  demand  whatever,  which  he  then  had 
in  the  said  granted  premises,  or  any  part 
thereof;  to  have  and  to  hold  unto  him 
only,  the  said  Abraham  Vandegrift,  with- 
out any  further  condition,  as  he  had  fully, 
freely  and  absolutely,  and  of  his  own  ac- 
cord, set  and  put  in  further  testimony, 
etc."  Held,  that  A.  took  only  a  life  es- 
tate. Vanhorn  v.  Harrison,  1  Dall.  137,  1 
L  Ed.  70. 

Necessity  for  words  of  perpetuity  in 
deed  conveying  fee  simple. — See  post, 
"Necessity  for  Words  of  Perpetuity  in 
Deed  Conveying  Fee  Simple,"  V.  C.    2. 

25.  Lease  and  release. — Davis  v.  Mason, 
1  Pet.  503,  507,  7  L  Ed.  239.  See  the  titles 
LANDLORD  AND  TEXAXT;  RE- 
I.KASE. 

26.  Statutory  forms. — Daviess  v.  Fair- 
bairn.  3  How.  636.  645.  11  L.  Ed.  760.  See 
the  title?  ACKNOWLEDGMENTS,  vol. 
1.  p.  77;   RECORDING  ACTS. 

Kentucky. — The  act  of  the  legislature 
of    Kentucky,    passed    in    1.796,    respecting 
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IV.    Requisites  and  Validity. 

A.  General  Consideration. — Under  the  civil  law  all  that  is  necessary  to 
transfer  title  to  realty  is  that  the  instrument  be  executed,  delivered,  and  in  pur- 
suance thereof  the  grantee  be  put  in  possession  by  the  grantor.27 

B.  What  Law  Governs.— See  the  title  Conflict  of  Laws,  vol.  3,  pp.  1035, 

1066. 

C.  Property  Subject. — An  equitable  title  distinct  from  the  legal  title  is  the 
subject  of  a  bona  fide  sale  and  transfer  by  deed;  hence,  a  mortgagor's  equity 
may  be  sold  and  conveyed  by  deed.2S 

D.  Competent  Parties — 1.  Grantor — a.  In  General. — In  order  to  con- 
vey by  grant,  the  party  possessing  the  right  must  be  the  grantor,  and  merely 
signing  and  sealing  and  acknowledging  an  instrument,  in  which  another  person 
is  grantor,  is  not  sufficient.29 

b.  Title  or  Interest  of  Grantor. — This  subject  is  treated  elsewhere.30 

c.  Who  May  Be  Grantor — (1)  Agents  and  Attorneys. — See  the  title  Prin- 
cipal and  Agent. 

(2)  Corporations  and  Corporate  Officers. — See  the  titles  Corporations, 
vol.  4,  p.  621;  Foreign  Corporations;  Officers  and  Agents  of  Private  Cor- 
porations. 

(3)  Executors  and  Administrators. — See  the  title  Executors  and  Adminis- 
trators. 

(4)  Fictitious   Grantor. — A  deed   from  a  fictitious  person  passes  no  title  to 

the  grantee.31 


conveyances,  reduces  into  one  all  the 
laws  previously  existing  on  the  subject  of 
recording  conveyances  of  land;  that  act 
does  not  create  a  right  to  convey  property 
which  any  individual  may  possess;  but  re- 
strains that  right  by  certain  rules,  which 
it  prescribes,  and  which  are  deemed  neces- 
sary for  public  security;  the  original  right 
to  convey  property  remains  unimpaired, 
except  so  far  as  it  is  abridged  by  that 
statute.  Under  that  statute,  the  only  req- 
uisites to  a  valid  conveyance  of  lands  are, 
that  it  shall  be  in  writing,  and  shall  be 
sealed  and  delivered.  Sicard  V.  Davis,  6 
Pet.  124,  8  L.  Ed.  342. 

Virginia. — A  deed  to  have  been  valid  as 
a  conveyance  under  the  act  of  Virginia  of 
1785  providing  that  "no  estate  of  inherit- 
ance in  lands  or  tenements  shall  be  con- 
veyed from  one  to  another,  unless  the  con- 
veyance be  declared  by  writing  sealed  and 
delivered,"  must  have  been  in  writing, 
sealed  and  delivered.     Daviess  v.  Fairbairn, 

3  How.  636.  645.  11  L.   Ed.  760. 

27.  Civil-law  requisites. — Steinbach  v. 
Stewart.    11   Wall.    566,   577,   20    L.    Ed.    56. 

Statutory  forms. — See  ante,  "Statutory 
Forms,"  III,  E. 

28.  Property  subject. — Smith  v.  Orton, 
-.'I  How.  241.  16  L.  F.d.  104.  See  the  title 
VENDOR  AND  PURCHASER. 

29.  Grantor. — Agricultural  Bank  v.  Rice, 

4  How.  225,  241,  11  L.  Ed.  949.     Batchelor 
v.   Brereton,  112  U.   S.   396,  404,  28   L.    Ed. 

See  post,  "General  Consideration," 
IV,  G,  1.  See  the  title  PUBLIC  LANDS. 
Illustrations. — Where  a  joint  deed  is 
ned.  sealed  and  delivered  by  only  one 
..I  the  parties,  and  supposed  to  be  a  per- 
fect deed,  but  the  name  of  one  of  the  par- 
ties thereto  does  not  appear   in   any  part 


thereof,  his  interest  in  the  premises  is  not 
conveyed.  Batchelor  v.  Brereton,  112  U. 
S.  396,  28  L.  Ed.  748;  Hallett  v.  Collins,  10 
How.  174,  13  L.  Ed.  376. 

A  deed  of  trust  of  land  belonging  to 
the  husband  was  executed  jointly  by  hus- 
band and  wife,  to  a  party  in  trust  for  the 
use  of  the  grantor's  wife,  during  the  life- 
time of  the  wife,  with  the  condition  that 
on  the  consent  of  the  wife  and  husband,  in 
writing,  to  transfer  the  property  to  such 
person  as  the  wife  may  direct,  in  writing, 
with  the  written  consent  of  her  husband. 
Subsequently  her  husband  executed  a  deed 
of  the  land  to  a  third  party,  the  trustee 
not  joining  therein,  and  in  which  the  wife 
was  not  described  as  a  party  thereto. 
This  subsequent  deed  described  the  hus- 
band as  grantor  but  omitted  the  wife  as 
grantor,  but  was  sealed  and  properly  ac- 
knowledged by  the  wife.  Held,  that  this 
subsequent  deed  in  which  the  name  of 
the  wife  did  not  appear  as  grantor  did  not 
convey  her  interest  in  the  land,  and  was 
not  made  in  execution  of  the  power  re- 
served to  the  wife  in  the  condition  in  the 
trust  deed.  Batchelor  v.  Brereton,  112  U. 
S.  396.  28  L-  Ed.  748.  See  the  titles  IIUS- 
BAND  AND  WIFE;  POWERS; 
TRUSTS  AND  TRUSTEES. 

30.  Title  or  interest  of  grantor. — See  the 
titles  CHAMPERTY  AND  MAINTE- 
X  \NCF.  vol.  3,  p.  668;  LIMITATION 
OF  ACTIONS  AND  ADVERSE  POS- 
SESION. See,  also,  post,  "As  Depend- 
ent upon  Estate  or  Interest  of  Grantor," 
V,  C,  5. 

After  acquired  title  as  enuring  to  gran- 
tee.—See  the  title  ESTOPPEL. 

31.  Fictitious  grantor. — Russell  v.  Ely, 
2  Black  575,  17  L.  Ed.  258. 

Evidence. — Evidence    to    show    that    the 
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(5)    Guardians. — See  the  title  Guardian  and  Ward. 

Husband  and  Wife. — See  the  title  Husband  and  Wife. 

(7)  Indians. — See  the  title  Indians. 

(8)  Infants. — See  the  title  Infants. 

(9)  Intoxicated  Persons. — See  the  title  Drunkenness. 

i  10)  Joint  Tenants  and  Tenants  in  Common. — See  the  title  Joint  Tenants 
and  Tenants  in  Common. 

(11)  Partners. — See  the  title  PARTNERSHIP. 

(12)  Persons  of  Weak  or  Unsound  Mind. — See  the  titles  Drunkenness; 
Duress;  Fraud  and  Deceit;  Fraudulent  and  Voluntary  Conveyances;  In- 
sanity;   Undue  Influence. 

(13)  Persons  Out  of  Possession. — See  the  titles  Champerty  and  Mainte- 
nance, vol.  3.  p.  668:  Limitation  of  Actions  and  Adverse  Possession. 

(14)  Sole  Instituted  Heir. — The  deed  of  a  sole  instituted  heir  gives  no  title 
by  the  law  of  Louisiana  as  against  the  real  and  paramount  heir.32 

(15)  Trustees. — See  the  title  Trusts  and  Trustees. 

2.  Grantee. — Necessity. — Xo  grant  can  take  effect,  unless  there  be  a  suf- 
ficient grantee  then   in   existence.33 

Fictitious  Grantee. — A  deed  to  a  fictitious  grantee  is  a  nullity.34 
E.  Consideration. — 1.  Necessity. — Where  a  deed  purports  a  consideration, 
it  is  unnecessary  for  the  defendant  to  prove  one ;  and  the  deed  is  not  vitiated,  if 
the  complainants  show  that  it  was  given  without  a  valuable  consideration  ;  un- 
less there  be  connected  with  the  transaction,  mistake,  deception,  incapacity  or 
fraud.35 

2.  Effect  of  Want  of  Consideration. — See  the  title  Contracts,  vol.  4,  p. 
552;  Gifts;  Specific  Performance. 

3.  Recognition  of  Consideration  in  Deed. — Though  the  earlier  cases  in 
California  asserted  that  the  consideration  or  price  of  the  grant  must  be  men- 
tioned in  the  written  contract,  or,  at  least,  that  it  must  be  mentioned  a  price  was 
paid,  the  latter  cases  have  asserted  a  different  doctrine.36 

4.  Adequate  and  Valuable  Consideration — a.  In  General. — A  deed  must 
be  sustained  by  an  adequate  consideration.37  A  valuable  consideration  may  be 
other  than  the  actual  payment  of  money,  and  may  consist  of  facts  to  be  done  after 
the  conveyance.38    When  a  deed  is  executed   for  a  valuable  and  adequate  con- 


grantor  in  a  deed  is  a  fictitious  personage 
is  admissible.     Russell  v.  Ely,  2  Black  575, 
17    L.    Ed.    258.      See,    generally,    the    title 
EVIDENCE. 
Fictitious  grantee. — See  post,  "Grantee," 

IV.  D.  2. 

32.  Sole  instituted  heir. — Gaines  v.  New 
Orleans,  6  Wall.  642.  18  L.  Ed.  950.  See 
the  title  EXECUTORS  AND  ADMIN- 
ISTRATORS. 

33.  Necessity  for  grantee. — Pawlet  v. 
Clark.  9  Cranch  292,  3  L.  Ed.  735.  But 
see  the  title  CHARITIES,  vol.  3.  p.  686. 
See,  also,  the  title  PUBLIC  LANDS. 

Corporations  as  grantee. — See  the  title 
CORPORATIONS,  vol.  4,  p.  621. 

Church  as  grantee. — See  the  title  RELI- 
GIOUS SOCIETIES. 

34.  Fictitious  grantee. — Swift  v.  Smith, 
102  U.  S.  442,  26  L.  Ed.  193. 

Fictitious  grantor. — See  ante,  "Fictitious 
Grantor,"  IV.  D,  1,  c,  (4). 

35.  Necessity  of  consideration. — Jackson 

V.  Ashton.  11  Pet.  229,  248.  9  L.  Ed.  698. 
See  Prewit  v.  Wilson,  103  U.  S.  22,  24,  26 
L.  Ed.  360.  See  the  titles  CONTRACTS, 
vol.  4.  p.  552.  FRAUD  AND  DECEIT; 
GIFTS;    MISTAKE    AND    ACCIDENT. 


A  court  of  equity  will  not  interfere  be- 
tween a  donee  of  land,  by  deed,  and  a 
devisee  under  a  will  of  the  donor,  in  a 
case  where  there  is  no  fraud.  Viers  v. 
Montgomery,  4  Cranch  177,  2  L.   Ed.    " 

Adequate  and  valuable  consideration. — 
See  post,  "Adequate  and  Valuable  Consid- 
eration," IV,  E.  4. 

36.  Recognition  of  consideration  in  deed. 
— Steinbach  v.  Stewart.  11  Wall.  566,  578, 
20  L.  Ed.  56.  See.  generally,  the  titles 
PUBLIC  LANDS;  VENDOR  AND  PUR- 
CHASER. 

37.  Adequate  consideration. —  Barribeau 
v.  Brant.  17  How.  43,  15  L.  Ed.  34;  Hard- 
ing v.  Handy,  11  Uheat.  10::.  124,  6  1.  Ed. 
429.     But  see  ante,  "Necessity,"   IV,  E.  1. 

A  promise  of  a  pure  donation  of  realty, 
to  be  subsequently  made  to  one  neither 
related  to  the  grantor  by  blood  nor  mar- 
riage, until  executed,  is  in  a  legal  view 
valueless.  Allen  v.  Withrow,  110  U  S. 
119,  128,  28  L.  Ed.  90.  See  the  titles 
GIFTS:  VENDOR  AND  PURCHASER. 

38.  Valuable  consideration. — Stanley  ;■ 
Schwalby,  162  U.  S.  255,  276,  40  L.  Ed.  960, 
citing   Prewit   v.   Wilson,    103    U.    S 

L.  Ed.  360;  Hitz  v.  National   Metropolii 
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sideration,  without  knowledge  by  the  grantee  of  any  fraudulent  intent  of  the 
grantor,  it  will  be  upheld,  however  fraudulent  his  purpose.  To  vitiate  the  trans- 
fer in  such  case,  the  grantee  also  must  be  chargeable  with  knowledge  of  the  in- 
tention of  the  grantor.39  The  inadequacy  of  a  consideration  must  be  tested  by 
the  value  of  the  property  at  the  time  of  the  sale,  and  not  by  its  present  value.4" 

b.  Nominal  Consideration. — A  mere  nominal  consideration  expressed  on  the 
face  of  a  deed  is  enough  to  pass  the  estate  to  the  grantee,  no  uses  being  declared 
in  the  deed.41 

c.  Subsequent  Consideration. — A  deed  voidable  under  certain  circumstances 
may  be  made  valid  for  all  purposes  by  a  sufficient  after-consideration.42 

d.  Equitable  Compromise. — See  the  title  Compromise  and  Settlement. 

e.  Marriage. — See  the  title  Marriage  Contracts  and  Settlements. 

5.  Legality  of  Consideration. — A  deed  made  by  a  father  for  the  benefit  of 
his  illegitimate  child  is  upon  a  good  consideration,  which  will  support  the  con- 
veyance.43 It  seems  that  a  past  illicit  cohabitation  is  not  sufficient  to  support  a 
deed.44 

6.  Failure  of  Consideration. — In  order  to  constitute  a  failure  of  the  con- 
sideration of  a  deed,  the  failure  must  be  total.45  The  general  rule  is,  failure  of 
consideration,  for  the  purpose  of  avoiding  the  obligation,  is  not  admissible  as 
between  parties  and  privies  to  the  deed;  and,  more  especially,  where  there  has 
been  a  part  execution  of  the  contract.46 


Bank,  111  U.  S.  722,  727,  28  L.  Ed.  577. 
See  ante,  "Necessity,"  IV,  E,  1.  See  post, 
"Subsequent  Consideration,"  IV,  E,  4,  c. 
Establishment  of  military  headquarters. 
— ."The  advantage  enuring  to  the  city  of 
San  Antonio  from  the .  establishment  of 
the  military  headquarters  there  was 
clearly  a  valuable  consideration  for  the 
deed  of  the  city  to  the  United  States." 
Stanley  v.  Schwalby,  162  U.  S.  255,  276, 
40  L.  Ed.  960.  See  the  titles  MILITIA; 
UNITED  STATES. 

39.  Knowledge  of  fraudulent  intent  by 
grantee.— Prewit  v.  Wilson,  103  U.  S.  22, 
24.  26  L.  Ed.  360.  See  Jackson  v.  Ashton, 
11  Pet.  229,  248,  9  L.  Ed.  698.  See  ante, 
"Necessity,"  IV,  E,  1.  See  the  titles 
FRAUD  AND  DECEIT;  FRAUDU- 
LENT AND  VOLUNTARY  CONVEY- 
ANCES. 

40.  Time  of  testing  in  adequacy  of 
consideration. — Barribeau  v.  Brant,  17 
How.  43,  44,  15  L  Ed.  34.  See  the  titles 
PUBLIC  LANDS;  VENDOR  AND 
PURCHASER. 

41.  Nominal  consideration. — Jenkins  v. 
Pye,  12  Pet.  241,  262,  9  L  Ed.  1070.  See 
the  title  PARENT  AND  CHILD. 

"The  consideration  of  the  deed  being 
one  dollar  was  merely  nominal."  Hanrick 
v.  Patrick,  119  U.  S.  156,  172,  30  L  Ed. 
396. 

42.  Subsequent  consideration. — Hooper 
v.  Robinson,  98  U.  S.  528,  537,  25  L  Ed. 
219;  Sumner  v.  Hicks,  2  Black  532,  535,  17 
L.  Ed.  355;  Jones  v.  Guaranty,  etc.,  Co., 
101  U.  S.  622,  627,  25  L  Ed.  1030;  Com- 
pare Stanley  v.  Schwalby,  162  U.  S.  255, 
276,  40  L.  Ed.  960.  See  the  titles  FRAUD 
AND  DECEIT;  FRAUDULENT 
AND  VOLUNTARY  CONVEYANCES; 
VENDOR  AND  PURCHASER. 

"When    a    deed   is    fatally   defective   for 

the   want   of   a   sufficient  consideration   to 

npport    it,    such    a    consideration    subse- 


quently arising  may  cure  the  defect  and 
give  the  instrument  validity.  Sumner  v. 
Hicks,  2  Black  532,  17  L.  Ed.  355."  Jones 
v.  Guaranty,  etc.,  Co.,  101  U.  S.  622,  627, 
25   L    Ed.    1030. 

43.  Deed  for  benefit  of  illegitimate 
child.— Conley  v.  Nailor,  118  U.  S.  127, 
134,  30  L.  Ed.  112.  See,  generally,  the 
title   ILLEGAL  CONTRACTS. 

Effect  of  death  of  child. — Where  a  deed 
is  made  by  a  father  to  the  mother  of  his 
illegitimate  child  for  the  benefit  of  the 
child,  with  a  remainder  to  the  mother  of 
the  child,  and  the  child  dies  during  the 
lifetime  of  the  father,  the  conveyance 
will  be  sustained  as  against  the  legitimate 
children  of  the  grantor.  Conley  v.  Nailor, 
118  U.  S.  127,  30  L.  Ed.  112.  See,  also, 
Gay  v.  Parpart,  106  U.  S.  679,  27  L  Ed. 
256.  See  the  title  PARENT  AND 
CHILD. 

44.  «  Past  criminal  intercourse. — Conley 
v.  Nailor,  118  U.  S.  127,  133,  30  L.  Ed. 
112.  See  the  title  ILLEGAL  CON- 
TRACTS. 

45.  Necessity  for  failure  of  considera- 
tion to  be  total. — Greenleaf  v.  Cook,  2 
Wheat.  13,  16,  4  L  Ed.  172;  Steinbach  v. 
Stewart,  11  Wall.  566,  578,  20  L  Ed.  56. 
See  the  titles  BILLS,  NOTES  AND 
CHECKS,  vol.  3,  p.  281;  CONTRACTS, 
vol.  4,  p.  552;  VENDOR  AND  PUR- 
CHASER. 

Total  failure  of  consideration  after 
receiving  deed. — Qusere?  Whether,  after 
receiving  a  deed,  the  party  could  avail 
himself  even  of  a  total  failure  of  consid- 
eration? Greenleaf  v.  Cook,  2  Wheat.  13, 
4  L   Ed.   172. 

46.  Failure  of  consideration  as  between 
parties  and  privies  to  the  deed. — Harts- 
horn v.  Day,  19  How.  211,  222,  15  L.  Ed. 
605.  See  the  title  CONTRACTS,  vol.  4, 
p.   552. 
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7.  Extrinsic  Evidence  in  Regard  to  Consideration. — See  the  titles  Evi- 
dence :    Parol  Evidence. 

F.  Form  and  Contents — 1.  General  Consideration. — In  the  early  settle- 
ment of  most  of  our  states,  the  form  of  conveyances  of  land  were  very  simple; 
and  they  were  usually  drawn  either  by  the  parties  themselves,  or  by  persons 
equally  ignorant  of  the  proper  forms  of  certificates  of  acknowledgment  required 
by  law.47  The  great  evils  likely  to  arise  from  a  strict  construction  applied  to  the 
bona  fide  conveyances  of  an  age  so  careless  of  form,  compelled  legislatures  to 
quiet  titles  by  confirmatory  acts,  in  order  to  prevent  the  most  gross  injustice.43 
Any  form  manifesting  an  intent  to  convey  is  sufficient  to  transfer  land  under  the 
Mexican  law.49 

2.  Technical  and  Legal  Forms. — Technical  and  legal  forms  could  not  be 
required  in  the  transmission  of  claims  to  land,  among  a  people,  the  great  mass  of 
whom  were  ignorant  of  the  forms  of  titles,  and  indeed,  of  almost  every  thing 
which  pertained  to  civil  government,  as  was  the  case  of  our  early  settlers  of 
the  Northwestern  territories.50 

3.  Writing. — A  conveyance  of  realty  by  deed  must  be  in  writing.51 

4.  Date. — This  subject  is  treated  elsewhere  in  this  article.52 

5.  Formal  Parts  and  Clauses — a.  Operative  Words  of  Transfer. — In  order 
to  convey  by  grant,  the  party  possessing  the  right  must  use  apt  and  proper  words 
to  convey  to  the  grantee.53 

b.  Habendum  Clause. — The  object  of  the  habendum  clause  is  said  to  be  "to 
set  down  again  the  name  of  the  grantee,  the  estate  that  is  to  be  made  and  lim- 
ited, or  the  time  that  the  grantee  shall  have  in  the  thing  granted,  or  demised,  and 


47.  General   consideration   of   form   and 

contents. — Webb  v.  Den,  17  How.  576,  577, 
15  L.  Ed.  35.  See  the  titles  ACKNOWL- 
EDGMENTS, vol.  1,  p.  76;  RECORDING 
ACTS. 

48.  Quieting  titles  by  confirmatory  acts. 
—Webb  v.  Den,  17  How.  576.  578,  15  L. 
Ed.  35.    See  the  title  QUIETING  TITLE. 

49.  Mexican  law. — Steinbach  v.  Stewart, 
11  Wall.   566,   577,  20   L.   Ed.   56. 

50.  Technical  and  legal  forms. — Stod- 
dard v.  Chambers,  2  How.  284,  316,  11  L. 
Ed.  269.     See  the  title  PUBLIC  LANDS. 

51.  Writing — Kentucky. — A  conveyance 
in  Kentucky  must  be  in  writing.  Sicard  v. 
Davis,  6  Pet.  124.  8  L.  Ed.  342.  See  the 
title  FRAUDS,   STATUTE  OF. 

Ohio. — The  legal  title  to  land  in  Ohio 
can  only  be  passed  by  a  proper  deed  of 
conveyance  in  writing.  Morris  v.  Harmer, 
7  Pet.   554,  8   L.  Ed.  781. 

Oklahoma.— See  the  titles  FRAUDS, 
STATUTE  OF;  VENDOR  AND  PUR- 
CHASER. 

Mexico. — Under  the  civil  law  as  adopted 
in  Mexico  a  conveyance  of  realty  must 
be  in  writing.  Maxwell  Land  Grant  Co. 
V.  Dawson,  151  U.  S.  586,  598,  38  L.  Ed. 
279.  See  the  title  FRAUDS,  STAT- 
UTE OF. 

Texas.— "By  the  statutes  of  Texas, 
lands  cannot  be  conveyed  from  one  to 
another,  except  bv  instrument  in  writing." 
Stanley  v.  Schwalby,  162  U.  S.  255,  275, 
40   L.    Ed.   960. 

52.  Date — Presumption  as  to  date. — See 
post,  "Presumption  of  Delivery,"  IV,  G, 
6,  e,  (1). 

5  U  S  Enc— 17 


As  to  deed  taking  effect  from  date. — 
See  post,  "Time  of  Taking  Effect," 
IV.   I. 

53.  Operative  words  of  transfer. — 
Agricultural  Bank  v.  Rice,  4  How.  225, 
11  L.  Ed.  949;  Batchelor  v.  Brereton,  112 
U.  S.  396..  404.  28  L.  Ed.  748.  See  the  title 
PUBLIC  LANDS. 

"A  grant  of  lands  on  each  side  of 
an  arm  of  the  sea,  and  embracing 
it,  does  not  pass  the  land  under 
the  water  by  general  words;  there 
must  be  special  words  of  grant,  show- 
ing plainly  the  land  covered  with 
water  was  intended  to  be  granted;  without 
such  explicit  words  of  grant,  the  high 
lands  only  pass.  *  *  *  Martin  v.  Wad- 
dell,  16  Pet.  367,  1  L.  Ed.  997."  Mobile  v. 
Emanuel,  1  How.  95,  102,  11  L.  Ed.  60. 
See,  generally,  the  titles  BOUNDARIES, 
vol.  3,  p.  461;  WATERS  AND  WATER- 
COURSES. 

"The  word  cedo  CI  grant)  is  the  ordi- 
nary word  used  in  Mexican  conveyance  to 
pass  title  to  lands."  Steinbach  v.  Stewart, 
11  Wall.  566,  578,  20  L.   Ed.  56. 

"Sells."— The  word  "sells"  is  more  apt 
in  describing  the  passing  of  the  title  of 
personal  than  of  real  property,  but  this 
is  not  conclusive;  frequently  it  is  held  to 
manifest  an  intent  to  convey  the  title  to 
the  property  named,  whether  real  or  per- 
sonal. But  when  the  purpose  of  the 
transaction  is  stated,  the  word  will  ordi- 
narily have  no  more  effect  upon  the  title 
than  is  necessarv  to  accomplish  the  pur- 
pose. Taylor  v.  Burns,  203  Q.  S.  L20,  L25, 
:,i  I,.  Ed  ur,  S,  ,■  the  titles  Pi  >WERS; 
SALES;  Vl'.XDOR  AND  PURCHASER. 
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to  what  use."54  It  may  explain,  enlarge  or  qualify,  but  cannot  contradict,  or  de- 
feat, the  estate  granted  by  the  premises,  and  where  the  grant  is  uncertain,  or  in- 
definite concerning  the  estate  intended  to  be  vested  in  the  grantee,  the  habendum 
performs  the  office  of  defining,  qualifying  or  controlling  it.55 

6.  Designation  of  Parties. — Designation  of  Grantor. — The  law  knows 
of  but  one  name,  and  the  omission  or  insertion  of  the  middle  name  of  the  grantor 
in  a  deed  is  immaterial.50 

Designation  of  Grantee. — The  description  of  the  grantees  as  the  legatees 
and  devisees  of  a  deceased  party  is  sufficient.57 

7.  Description  of  Property  Conveyed. — General  Statements. — It  is  an 
obvious  principle  that  a  grant  must  describe  the  land  to  be  conveyed,  and  that  the 
subject  granted  must  be  identified  by  the  description  given  of  it  in  the  instrument 
itself.58  The  property  conveyed  should  be  sufficiently  described.59  The  thing 
granted  should  be  so  described  as  to  be  capable  of  being  distinguished  from  other 
things  of  the  same  kind.00  A  conveyance,  although  very  informal,  if  it  contains 
enough  to  show  its  validity  is  sufficient.01  A  description  sufficiently  certain  to 
pass  the  title  to  the  land  is  sufficient.02 

Effect  of  Misdescription. — But  the  fact  that  the  property  is  not  accurately 
described  will  not  avoid  the  deed,  where  the  description  leaves  no  doubt  as  to 
the  land  intended  to  be  conveyed.03 


54.  Object  of  habendum. — New  York 
Indians  v.  United  States.  170  U.  S.  1,  20, 
42  L.  Fd.  927.     See  the  title  INDIANS. 

55.  Effect  of  habendum. — New  York 
Indians  v.  United  States,  170  U.  S.  1,  20, 
42  L.  Ed.  927.  See  the  titles  INDIANS; 
PUBLIC  LANDS. 

56.  Omission  or  insertion  of  grantor's 
middle  name. — Games  v.  Stiles,  14  Pet. 
322,  10  L.  Ed.  476;  In  Webb  v.  Den,  17 
How.  576,  15  L.  Ed.  35.  See  the  title 
NAMES. 

57.  Designation  of  grantee. — A  deed  to 
the  "legatees  and  devisees  of  B.,  de- 
ceased," is  a  sufficient  description  of  the 
grantees.  Webb  v.  Den,  17  How.  576,  579, 
15   L.   Ed.   35. 

Conveyance  to  two  or  more  grantees. 
— See  post,  "Conveyance  to  Several 
Grantees,"  V,  C,  6,  b. 

58.  Description  of  property  conveyed. 
— Chinoweth  v.  Haskell,  3  Pet.  92,  7  L.  Ed. 
614.  Compare  Parker  v.  Kane,  22  How. 
1,  18,  16  L.  Ed.  2S6;  Reed  v.  Proprietors 
of  Locks  and  Canals,  8  How.  274,  289,  12 
L.  Ed.  1077.  See  the  titles  BOUND- 
ARIES, vol.  3,  p.  464;  PUBLIC  LANDS. 

The  common  law  requires  the  possi- 
bility of  present  identification  of  property 
in  order  to  sustain  the  validity  of  the 
transfer.  Schulenberg  v.  Harriman,  21 
Wall.   44,   62,  22   L.   Ed.   551. 

A  description  of  property  equally  ap- 
plicable to  two  tracts  of  land,  but  clearly 
purporting  to  convey  but  one,  may  be  v  id 
for  uncertainty.  Atkinson  V.  Cummins, 
9  How.  479,  485,  13  L.  Ed.  223.  But  see 
post,  "Rejection  of  False  or  Erroneous 
Description,"  V.  B,  1,  a,   (5). 

Civil  law. — Under  the  civil  law  there 
the  description  must  be  such  as  to  show 
an  identification  of  the  property.  Max- 
well Land  ('.rant  Co.  v.  Dawson,  151  U.  S. 
586,   :.ris.   38    L    Ed.    279. 

Construction  of  description. — See  post, 
"Construction  of  Description,"  V,  B,  1,  a. 


Particular  descriptions. — See  post,  "Par- 
ticular  Descriptions,''  V,   B,  1,  b. 

59.  Sufficiently  described. — Prentice  v. 
Stearns,  113  U.  S.  435,  28   L.   Ed.   1059. 

A  deed  is  not  void  for  uncertainty  of 
description  where  the  property  intended 
to  be  conveyed  can  be  reasonably  located 
by  means  of  that  description.  White  v. 
Luhing,  93  U.  S.  514,  523.  23  L.  Ed.  938. 
See  the  title  BOUNDARIES,  vol.  3,  p. 
474. 

60.  Property  should  be  capable  of 
identification  from  things  of  like  kind. — 
Blake  v.  Doherty,  5  Wheat.  359,  5  L.  Ed. 
105;  Cox  v.  Hart,  145  U.  S.  376,  3S9,  36 
L.  Ed.  741;  Reed  v.  Proprietors  of  Locks 
and  Canal.  8  How.  274,  12  L.  Ed.  1077. 
See  the  title  PUBLIC  LANDS. 

61.  Sufficient  to  show  validity. — Webb 
v.  Den,  17  How.  576,  578,  15  L.  Ed.  35. 
See  ante,  "Designation  of  Parties,"  IV, 
F,  6. 

62.  White  v.  Luning,  93  U.  S.  514,  524, 
23  L.   Ed.  938. 

Land  passing  without  sufficient  de- 
scription.— See  post,  "Property  Not  In- 
cluded Within  Description  but  Passing  as 
Incident,"  V.  B,  2.  See,  also,  the  title 
EASEMENTS. 

Reference  to  description  elsewhere. — 
See  post,  "Conveyance  Referring  to  De- 
scription Elsewhere,"  V,  B,  1,  b,  (5). 

Reference  to  maps,  plats  and  surveys  to 
aid  construction. — See  the  title  BOUND- 
ARIES, vol.  3,  p.  468. 

63.  Erroneous  description. — Wallace  v. 
Penfield,  106  U.  S.  260,  263,  27  L.   Ed.   147. 

"The  circumstance  that  the  original 
deed  did  not  give  an  accurate  description 
of  the  land  intended  to  be  conveyed  ought 
not  to  defeat  the  original  settlement  upon 
a  wife,  inasmuch  as  the  description  could 
have  no  one  in  serious  doubt  that  the  land 
intended  to  be  conveyed  was  that  now  in 
dispute."  Wallace  v.  Penfield,  106  U.  S. 
260,    263,    27    L-    Ed.     147.      See    the    title 
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Parol  Evidence  to  Aid  Description. — Parol  evidence  may  be  resorted  to, 
to  aid  the  description  in  a  deed.'14 

G.  Execution — 1.  General  Consideration. — By  Whom  Executed. — The 
true  rule,  independent  of  any  usage  on  the  subject,  would  seem  to  be  that  the 
party  who  is  to  execute  and  deliver  a  deed  should  prepare  it.65 

What  Constitutes. — A  deed  may  be  said  to  be  fully  executed  when  all  has 
been  done  that  is  necessary  to  entitle  it  to  record.00  When  a  person  having  title 
in  property  in  different  capacities,  executes  a  deed  in  one  capacity  only,  and 
holds  the  consideration  received  for  the  benefit  of  those  entitled  to  it,  a  court  of 
equity,  at  least,  will  be  slow  to  hold  the  deed  invalid  for  want  of  a  more  com- 
plete and  formal  execution.07 

2.  Reading. — See  the  title  Fraud  and  Deceit. 

3.  Signing. — The  signing  of  a  deed  is  a  material  part  of  the  execution.68 

4.  Sealing — a.  Necessity  of  Actual  Seal. — The  seal  has  become  a  mere  form, 
and  a  written  or  ink  seal,  as  it  is  called,  is  good.09 

b.  What  Constitutes. — The  simple  and  powerful  machine,  now  used  to  im- 
press public  seals,  does  not  require  any  soft  or  adhesive  substance  to  receive  or 
retain  their  impression.  The  impression  made  by  such  a  power  on  paper  is  as 
well  defined,  as  durable,  and  less  likely  to  be  destroyed  or  defaced  by  vermin,  ac- 
cident, or  intention,  than  that  made  on  wax.  It  is  the  seal  which  authenticates, 
and  not  the  substance  on  which  it  is  impressed ;  and  where  the  court  can  recog- 
nize its  identity,  they  should  not  be  called  upon  to  analyze  the  material  which 
exhibits   it.70 

5.  Stamps. — Where  the  consideration  in  a  deed  is  expressed  to  be  so  many 
dollars,  the  stamp  required  is  the  same  whether  in  point  of  fact  the  sum  named 
be  paid  in  gold,  or  in  notes  of  the  United  States,  made  by  law  a  legal  tender.71 

6.  Delivery — a.  Necessity  of  Delivery. — The  delivery  of  a  deed  is  essential 
to  the  transfer  of  the  title.72    It  is  the  final  act,  without  which  all  other  formal- 


MARRIAGE   CONTRACTS   AND   SET- 
TLEMENTS. 

Rejection  of  false  or  erroneous  descrip- 
tion.— See  post,  "Rejection  of  False  or 
Erroneous  Description,"  V,  B,  1,  a,   (5). 

64.  Extrinsic  evidence  to  aid  descrip- 
tion.—See  the  title  PAROL  EVIDENCE. 

65.  By  whom  executed. — YVillard  v. 
Tavloe,  8  Wall.  557,  572,  19  L.  Ed.  501. 
See  the  title  TRUSTS  AND  TRUSTEES. 

66.  What  constitutes  an  execution. — 
Elwood  v.  Flannigan,  104  U.  S.  562,  568, 
26  L.  Ed.  842.  See  the  title  RECORD- 
ING ACTS. 

Proof  of  execution. — See  post,  ''Proof 
of  Execution,"  IV,  G,  11.  See,  also,  the 
title   DOCUMENTARY   EVIDENCE. 

67.  Wall  v.  Bissell,  125  U.  S.  382,  393, 
31    L.   Ed.   772. 

68.  Signing.— McDill  v.  McDill,  1  Dall. 
63,  1  L.  Ed.  38.  See  the  titles 
IDENTITY;  PRESUMPTIONS  AND 
BURDEN    OF   PROOF. 

Signing  as  "guardian  for." — See  the 
titles  ACKNOWLEDGMENTS,  vol.  1,  p. 
84:   GUARDIAN  AND  WARD. 

Joint  deed  not  signed  by  one  of  the 
parties  thereto. — See  ante,  "In  General," 
IV.   D,   1,  a. 

69.  Necessity  for  actual  seal. — McDill 
v.  McDill,  1  Dall.  63,  1  L.  Ed.  38.  See  the 
title  SEALS  AND  SEALED  INSTRU- 
MENTS. 

70.  What  constitutes  a  seal. — Pillow  v. 
Roberts,  13   How.  472,  473,  14  L.   Ed.  228. 


See     the     title     SEALS    AND     SEALED 
INSTRUMENTS. 

Where  a  deed,  executed  in  Wisconsin, 
and  attested  by  the  seal  of  a  court, 
stamped  upon  the  paper,  instead  of  wax 
or  a  wafer,  was  offered  in  evidence  upon 
a  trial  in  Arkansas,  it  was  properly  re- 
ceived, Pillow  v.  Roberts,  13  How'  472, 
14  L.  Ed.  228.  See  the  title  DOCU- 
MENTARY   EVIDENCE. 

71.  Amount  of  stamp. — Hall  v.  Jordan, 
19  Wall.  271.  22  L.  Ed.  47.  See.  generallv, 
the  titles  DURESS;   REVENUE   LAW'S. 

The  act  of  congress  of  June  30th,  1864 
(15  Stat.  295),  requiring  a  revenue  stamp 
of  $1.00  for  each  $1,000  of  consideration 
money,  is  complied  with  by  placing 
stamps  thereon  according  to  the  sum 
expressed  in  the  deed,  although  the  real 
consideration  was  such  sum  in  gold,  which 
was  then  worth  more  than  legal  tender 
notes.  Hall  v.  Jordan,  19  Wall.  271,  22 
L.  Ed.  47.  See  the  title  APPEAL  AND 
ERROR,  vol.  1,  p.  691;  vol.  2,  pp.  401, 
402. 

72.  Necessity  of  delivery. — Younge  v. 
Guilbeau,  3  Wall.  636.  641,  18  L.  Ed.  262; 
Gould  v.  Day,  94  U.  S.  405,  412.  24  L.  Ed. 
232:  Parmelee  v.  Simpson.  5  Wall.  81.  18 
L.  Ed.  542;  Hanrick  v.  Neelv,  10  Wall. 
364,  366,  19  L.  Ed.  947;  Tompkins 
Wheeler.  16  Pet.  106,  10  L.  Ed.  903.  Dis- 
sentincr  opinion  in  United  States  Rank  v. 
Danrlridoc  12  Wheat.  64,  6  L.  Ed.  552; 
Young   v.    Clarendon   Tp.,    132   U    S.    340, 


260 


DEEDS. 


ities  are  ineffectual. 7:: 

b.  Necessity  far  Consent  of  Grantor. — A  deed  delivered  without  the  consent 
of  the  grantor  is  of  no  more  effect  to  pass  title  than  if  it  were  a  forgery.74 

c.  Time  of  Making  Delivery. — This  matter   is   treated   elsewhere.75 

d.  What  Constitutes — (1)  In  General. — To  constitute  delivery  of  a  deed  the 
grantor,  as  a  general  thing,  must  part  with  the  possession  of  it,  or  at  least  with 
the  right  to  retain  possession.70 

(2)  Manual  Delivery. — An  actual  manual  delivery  is  unnecessary.77 

(3)  Delivery  to  Third  Person — (a)  In  General. — A  delivery  of  a  deed  to  a 
third  person,  for  the  use  of  the  party  in  whose  favor  it  is  made,  where  the 
grantor  parts  with  all  control  over  the  deed,  is  effectual,  and  operates  from  the 
instant  of  such  delivery.  If  a  deed  be  delivered  to  a  stranger,  for  the  use  of  the 
grantee,  without  any  condition  annexed,  making  it  an  escrow,  it  is  a  delivery 
to  the  grantee.  The  delivery  to  the  clerk  to  be  recorded  may  well  be  considered 
as  fully  within  this  rule.78 

(b)    Escrow. — See  the  title  Escrow. 

(4)  Delivery  upon  Condition. — There  can  be  no  conditional  delivery  of  a  deed 
to  the  grantee,  or  covenantee,  therein  named.79  But  a  deed  may  be  delivered  in 
execution  of  a  contract  with  the  intention  that  it  shall  become  operative  upon 
approval  by  the  grantee.80 

(5)  Questions  of  Lazv  and  Fact. — The  delivery  of  a  deed  is  a  question  for 
the  jury.81 

e.  Evidence  of  Delivery — (1)  Presumption  of  Delivery. — The  delivery  oj  a 
deed  conveying  land  will,  in  the  absence  of  direct  evidence  of  the  fact,  be  pre- 


353,  33  L.  Ed.  356;  Adams  v.  Adams,  21 
Wall.  185.  191,  22  L.  Ed.  504;  Railroad 
Co.  v.  Trimble,  10  Wall.  367,  382,  19  L. 
Ed.    948.      See   the   title    GIFTS. 

In  order  to  pass  the  legal  title  to  lands 
something  more  is  necessary  than  the 
signature  of  the  grantor  to  a  blank  in- 
strument. There  must  be  a  delivery  of 
the  deed  for  the  purpose  of  vesting  a 
present  title  in  the  grantee.  Felix  v. 
Patrick,  145  U.  S.  317,  329,  36  L.  Ed.  719. 
See  the  title  ALTERATION  OF  IN- 
STRUMENTS, vol.   1,  pp.   264,  267,  269. 

Civil  law. — Delivery  is  necessary  under 
the  civil  law.  Maxwell  Land  Grant  Co. 
V.    Dawson,    151    U.    S.    586,    38    L.    Ed.    279. 

Delivery  of  trust  deed. — See  the  titles 
MORTGAGES  AND  DEEDS  OF 
TRUST;  TRUSTS   AND  TRUSTEES. 

73.  Younge  v.  Guilbeau,  3  Wall.  636,  641, 
18  L   Ed.  262. 

74.  Necessity  for  consent  of  grantor  to 
delivery.— Felix  v.  Patrick,  145  U.  S.  317, 
329,   36   L.    Ed.   719. 

75.  Proof  of  time  of  making  delivery 
by  parol.— See  the  title  PAROL  EVI- 
DENCE. 

Time  of  deed  taking  effect. — See  post, 
"Time  of  Taking   Effect,"   IV,   I. 

76.  What  constitutes  a  delivery. — 
Younge  v.  Guilbeau,  3  Wall.  636,  18  L  Ed. 
262.  Compare  Gould  v.  Day,  94  U.  S. 
405,  412,  24  L.  Ed.  232;  Adams  v.  Adams, 
21  Wall.  185,  L95,  22  L.  Ed.  504.  See  the 
tkle   TRUSTS    AND   TRUSTEES. 

77.  Manual  delivery. — Adams  v.  Adams, 
21  Wall.  185,  195,  22  L  Ed.  504.  See  the 
title    GIFTS. 

78.  Delivery  to  third  person. — Tomp- 
kins v.  Wheeler,  16  Pet.  106,  119,  10  L  Ed. 


903.  See  the  titles  ASSIGNMENTS  FOR 
BENEFIT  OF  CREDITORS,  vol.  2,  pp. 
607,  611;  ESCROW.  See  post,  "Record- 
ing as  Evidence  of  Delivery,"  IV,  G,  6, 
e,   (2). 

79.  Conditional  delivery. — Wadsworth 
v.  Warren,  12  Wall.  307,  315,  20  L.  Ed. 
402.  See,  also,  the  titles  ESCROW; 
LANDLORD  AND  TENANT;  RE- 
CORDING ACTS. 

80.  Delivery  conditioned  upon  approval. 
■ — A  deed  delivered  in  execution  of  a  con- 
tract, with  the  intention  that  it  should  be- 
come presently  operative  when  the 
attorney  general  approved  the  title,  the 
government  had  the  right  to  put  it  on 
record  when  the  title  was  approved  by 
that  officer.  The  title  was  approved  by 
him,  and  thereupon  the  government  be- 
came bound  to  pay  the  price  it  agreed  to 
pay  for  the  lands.  Ryan  v.  United 
States,  136  U.  S.  68,  86,  34  L.  Ed.  447. 
See  the  titles  PUBLIC  LANDS; 
VENDOR  AND   PURCHASER. 

81.  Delivery  of  deed  question  for  jury. 
—Wadsworth  v.  Warren,  12  Wall.  307, 
20  L.  Ed.  402.  See  post,  "Question  of 
Law  and  Fact,"  V,  A,  17.  See,  also,  the 
title  QUESTIONS  OF  LAW  AND 
PACT. 

The  jury  are  to  judge  of  the  fact  of 
delivery,  from  all  the  circumstances  of 
the  case;  it  is  their  exclusive  province;  and 
it  is  no  part  of  the  duty  of  the  court  to 
instruct  them,  however  it  might  advise 
them,  in  respect  to  the  weight  of  con- 
flicting evidence,  or  the  inferences  which 
they  should  deduce  from  one  fact,  to 
decide  their  belief  of  another.  Crane  V. 
Morris,  6  Pet.  598,  617,  8  L.  Ed.  514. 
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sumed  from  the  concurrent  acts  of  the  parties  recognizing  a  transfer  of  the 
title.82  A  delivery  may  be  presumed  after  the  lapse  of  a  long  time,  and  if  the 
delivery  is  contradicted  the  burden  of  showing  nondelivery  rests  on  the  party 
alleging   nondelivery.83 

Presumption  as  to  Date  of  Delivery. — The  delivery  of  a  deed  is  presumed 
to  have  been  made  on  the  day  of  its  date.S4  But  this  presumption  may  be  re- 
moved by  evidence  that  it  was  delivered  on  some  subsequent  day ;  and  when  a 
delivery  on  some  subsequent  day  is  shown,  the  deed  speaks  on  that  subsequent 
day,  and  not  on  the  day  of  its  date.85 

(2)  Recording  as  Evidence  of  Delivery. — If  a  deed  of  real  estate  be  executed 
and  recorded,  prima  facie  it  conveys  the  legal  title.86  Upon  a  question  of  de- 
livery of  a  deed,  its  registry,  if  by  the  grantor,  is  entitled  to  great  consideration, 
and  might,  perhaps,  in  the  absence  of  opposing  evidence,  justify  a  presumption 
of  delivery.87  But  where  the  grantee  has  no  knowledge  of  the  existence  of  the 
deed,  and  the  property  which  it  purports  to  convey  always  remains  in  the  pos- 
session and  under  the  control  of  the  grantor,  and  where,  therefore,  any  registry 
is  without  either  his  assent  or  knowledge,  the  presumption  of  a  delivery  from  the 
fact  of  registry  is  repelled.88 

(3)  Possession  as  Evidence  of  Delivery. — The  possession  of  a  deed,  by  the 
person  claiming  under  it,  regularly  executed,  is  prima  facie  evidence  of  its  de- 


82.  Delivery  of  deed  presumed  from 
concurrent  acts  of  parties  recognizing 
transfer  of  title. — Gould  v.  Day,  94  U.  S. 
405,  24  L.  Ed.  232.  See,  generally,  the 
title  PRESUMPTIONS  AND  BURDEN 
OF  PROOF. 

Illustration. — Thus,  where  a  deed  had 
been  executed  and  recorded  without  the 
knowledge  of  the  grantee,  who  subse- 
quently, upon  request  of  the  grantor,  con- 
veyed the  land  to  a  third  party,  it  was 
held  that  this  recognition  by  both  parties 
of  the  transfer  of  the  title  was  sufficient 
evidence  that  at  that  time  the  deed  had 
been  delivered.  Gould  v.  Day,  94  U.  S. 
405,   24   L.    Ed.   232. 

Presumption  of  delivery  from  recorda- 
tion.— See  post,  "Recording  as  Evidence 
of  Delivery,"   IV,  G,  6,  e,  (2). 

83.  Presumption  of  delivery  from  lapse 
of  time. — "The  objection,  that  there  was 
no  evidence  of  a  delivery  of  the  deed, 
which  the  answer  alleges  was  executed 
and  placed  in  the  hands  of  the  land  com- 
missioner of  the  railroad  company  for  that 
purpose,  is  not  well  taken.  It  will  be  pre- 
sumed, after  the  lapse  of  months,  as  in  the 
present  case,  that  the  delivery  was  made 
as  directed;  if  not,  it  was  for  the  defend- 
ant to  show  it — the  proof,  if  the  fact  were 
so,  being  in  its  power."  Northern  Pac. 
Railroad  v.  Paine,  119  U.  S.  5G1,  565,  30  L. 
Ed.  513.  See  the  titles  ANCIENT  DOCU- 
MFXTS.  vol.  1,  p.  313;  LIMITATION 
OF  ACTIONS  AND  ADVERSE  POS- 
SESSION; PRESCRIPTION;  PRE- 
SUMPTIONS AND  BURDEN  OF 
PROOF. 

84.  Presumption  as  to  date  of  delivery. 
— United  States  v.  Le  Baron,  19  How.  73, 
75,  ir.  L.  Ed.  525.  See  post,  "Time  of 
Taking  Effect,"  IV,  I. 

85.  Rebutting  presumption  of  date  of 
delivery. — United  States  v.  Le  Baron,  19 
How*.  73,  75,  15  L.  Ed.  525.  See  post, 
"Time  of  Taking  Effect,"  IV,  I. 


86.  Recording  as  evidence  of  delivery. — 
Railroad  Co.  v.  Trimble,  10  Wall.  367,  382, 
19  L.  Ed.  948;  Adams  v.  Adams,  21  Wall. 
185,  22  L.  Ed.  504;  Tompkins  v.  Wheeler, 
16  Pet.  106,  119,  10  L.  Ed.  903.  See,  gen- 
erally, the  title  RECORDING  ACTS. 

Where  a  grantee  agrees  to  accept  a 
deed  in  liquidation  of  a  debt  and  consti- 
tutes the  recording  officer  his  agent,  de- 
livery to  the  recorder  is  a  delivery  to  the 
grantee.  Parmelee  v.  Simpson,  5  Wall. 
81,  86,  IS  L.   Ed.  542. 

Grantees  numerous. — Where  the  gran- 
tees in  a  deed  are  numerous,  a  delivery  to 
the  clerk  for  recordation,  may  be  con- 
sidered, if  no  condition  is  annexed,  to  be 
a  delivery  to  the  grantees.  Tompkins  v. 
Wheeler,  16  Pet.  106,  10  L.  Ed.  903.  See 
the  title  ASSIGNMENTS  FOR  BEN- 
EFIT OF  CREDITORS,  vol.  2,  pp.  607, 
611. 

Recording  in  connection  with  other  evi- 
dence.— See  post,  "Recording  in  Connec- 
tion with  other  Evidence,"  IV,  G,  6, 
e,    (4). 

87.  Presumption  of  delivery  from  re- 
cordation.— Younge  v.  Guilbeau,  3  Wall. 
636,  IS  L-  Ed.  262.  See  Hanrick  v.  Neely, 
10  Wall.  364,  366,  19  L.  Ed.  947;  Carver 
V.  Astor,  4  Pet.  1,  7  L.  Ed.  761. 

88.  Recording  without  notice  to  grantee. 
—Younge  v.  Guilbeau,  3  Wall.  636,  18  L. 
Ed.  262. 

Illustration. — The  placing  of  a  deed  to 
a  party  on  record,  such  party  being  wholly 
ignorant  of  the  existence  of  the  deed,  and 
not  having  authorized  or  given  his  assent 
to  the  record,  does  not  constitute  such  a 
delivery  as  will  give  the  grantee  prece- 
dence of  a  mortgage  executed  between 
such  a  placing  of  the  deed  on  record  and 
a  formal  subsequent  delivery.  Parmelee 
v.  Simpson,  5  Wall.  81,  18  L.  Ed.  542.  See 
the  title  MORTGAGES  AND  DEEDS 
OF  TRUSTS. 
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livery;  under  ordinary  circumstances,  no  other  evidence  of  the  delivery  of  a 
deed   than  the  possession  of  it,  by  the  person  claiming  under  it,   is  required.80 

(4)  Recording  in  Connection  with  Other  Evidence. — The  oath  of  a  subscrib- 
ing witness  before  the  proper  magistrate  and  the  subsequent  registration,  are 
deemed  sufficient  prima  facie  evidence  to  establish  the  delivery  of  a  deed.90 

i  5  )  Possession  in  Connection  with  Other  Evidence. — See  post,  •'Proof  of 
Execution,"  IV,  G,  11. 

f.  Ratification  of  Unauthorized  Delivery. — As  a  general  rule  a  ratification  of 
a  grantor's  unauthorized  delivery  can  be  made  by  the  grantee;  but  not  when 
the  effect  would  be  to  cut  out  an  intervening  mortgage  for  value.91 

7.  Acceptance — a.  Necessity. — Acceptance  of  a  deed  is  an  indispensable  re- 
quisite.92 

b.  Presumption  of  Acceptance. — A  deed  absolute  upon  its  face,  without  any 
condition  whatever  attached  to  it,  and  being  for  the  benefit  of  the  grantees,  will 
be  presumed,  in  the  absence  of  all  evidence  to  the  contrary,  to  be  accepted  by  the 
grantees.93 

8.  Attestation. — Necessity. — Attestation  is  not  essential  to  the  validity  of 
a  deed  as  between  the  parties.94 

Number  of  Attesting  Witnesses. — The  usual  statutory  provision  requiring 
that  a  deed  be  executed  in  the  presence  of  two  or  more  witnesses  is  generally  a 
condition  precedent  to  the  validity  of  the  deed.95 


89.  Possession  by   grantee  as  evidence 

of  delivery.— Games  v.  Stiles,  14  Pet.  322, 
10   L.   Ed.   476;   Carver  v.  Astor,  4   Pet.   1, 

7  L.  Ed.  761;  Kelly  v.  Jackson,  6  Pet.  622, 

8  L.  Ed.  523;  Hanrick  v.  Xeely,  10  Wall. 
364,  19  L.  Ed.  947;  Sicard  v.  Davis.  6  Pet. 
124,  8  L.  Ed.  342;  Stanley  v.  Schwalby,  162 
U.  S.  255,  40  L.  Ed.  960.  See  the  title 
PRESUMPTIONS  AND  BURDEN  OF 
PROOE 

Possession  in  connection  with  other  evi- 
dence.— See  post,  "Proof  of  Execution," 
IV.  G,  11. 

90.  Recording  in  connection  with  other 
evidence. — Carver  v.  Astor,  4  Pet.  1,  7  L. 
Ed.  761;  Kelly  V.  Jackson,  6  Pet.  622,  632, 
8  L.  Ed.  523;  Crane  v.  Morris,  6  Pet.  598, 
8  L.  Ed.  514.  See  the  titles  ACKNOWL- 
EDGMENTS, vol.  1,  p.  93;  DOCUMEN- 
TARY EVIDENCE. 

91.  Ratification  of  unauthorized  delivery. 
— Parmelee  v.  Simpson,  5  Wall.  81,  18  L. 
Ed.  542.  See  the  titles  POWERS; 
PRINCIPAL  AND  AGENT.  See,  also, 
post,  "Curing  Defective  Execution,"  IV, 
G,  12. 

Illustration. — The  ratification  by  the 
grantee  of  the  register's  acts,  in  record- 
ing without  an  acceptance  by  the  grantee, 
of  a  deed  from  the  grantor,  until  subse- 
quent to  the  execution  and  registration  of 
a  mortgage  by  the  grantor,  will  not  relate 
back  in  order  to  cut  off  the  mortgage. 
Parmelee  v.  Simpson,  5  Wall.  81,  IS  L. 
Ed.  542.  See  the  title  MORTGAGES 
AND  DEEDS  OF  TRUST. 

92.  Necessity  of  acceptance. — Dissent- 
ing opinion  in  United  States  Bank  v. 
Dandridge,    L2    Wheat.    64.    6    1..    Ed. 

See  Gould         I      v.  94  U.  S.  405,  412,  24  L. 
F.d.    232;    Parmelee    v.    Simpson,    5    Wall. 

18     1..     I'd. 

No  one  can  In-  divested  of  his  property, 
by  any  mode  of  conveyance,  statutory  or 


otherwise,  unless,  at  the  same  time  and 
by  the  same  conveyance,  the  grantee  be- 
comes invested  with  the  title.  Beaston  v. 
Farmers'  Bank,  12  Pet.  102,  9  L.  Ed. 
1017. 

What  constitutes  an  acceptance. — See 
the  title  PUBLIC  LANDS. 

S3.  Presumption  of  acceptance. — 
Tompkins  v.  Wheeler,  16  Pet.  106,  118,  10 
L.  Ed.  903;  United  States  Bank  v.  Dand- 
ridge, 12  Wheat.  64,  6  L.  Ed.  552.  See  the 
titles  CORPORATIONS,  vol.  4,  p.  621; 
PRESUMPTIONS  AND  BURDEN  OF 
PROOF. 

Deed  of  assignment. — See  the  title  AS- 
SIGNMENTS FOR  BENEFIT  OF 
CREDITORS,  vol.  2,  p.  607. 

94.  Necessity  for  attestation. — Sicard  v. 
Davis,  6  Pet.  124,  S  L.  Ed.  342.  See  the 
titles  ACKNOWLEDGMENTS,  vol.  1,  p. 
77;  RECORDING  ACTS. 

95.  Number  of  attesting  witnesses — ■ 
Ohio. — The  laws  of  Ohio  require  all  deeds 
of  land  to  be  executed  in  the  presence  of 
two  witnesses,  and  a  deed  executed  in  the 
presence  of  one  witness  only  is  void. 
Clark  v.  Graham,  6  Wheat.  577,  5  L.  Ed. 
334. 

Utah. — The  act  of  the  territorial  legis- 
lature of  Utah  providing  for  the  convey- 
ance to  occupants  by  the  mayor  of  lands 
included  in  the  town  site  did  not  require 
witnesses  to  his  deed.  Tt  merely  directed 
that  "deeds  of  conveyance  for  the  same 
shall  be  executed  by  the  mayor  of  the 
city  or  town  under  the  seal  of  the  corpo- 
ration." According  to  the  well-settled 
rule,  that  general  and  specific  provisions, 
in  apparent  contradiction,  whether  in  the 
same  or  different  statutes,  and  without  re- 
gard to  priority  of  enactment,  may  sub- 
sist together,  the  specific  qualifying  and 
supplying  exceptions  to  t lie  general,  this 
provision  for  the  execution  of  a  particular 
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Signature  of  Witnesses. — A  statutory  provision  requiring  a  grantor's  sig- 
nature to  be  attested  by  two  witnesses  is  complied  with  where  the  signature  of 
the  witnesses  follow  a  memorandum  of  interlineation.'"'' 

What  Subscribing  Witness  Attests. — A  subscribing  witness  attests  noth- 
ing but  the  sealing  and  delivery  of  a  deed ;  the  date  is  a  matter  which  he  does 
not  attest,  and  to  which  he  seldom  attends.97 

Competency,  of  Attesting  Witness. — An  attesting  witness  to  a  deed  is 
competent  to  prove  that  a  deed  was  delivered  on  a  date  other  than  that  of  the 
date  the  deed  bears. 9S 

What  Constitutes  an  Attestation. — A  deed  required  to  be  under  seal  and 
attested  by  three  credible  witnesses  is  sufficiently  executed  when  it  recites  that  the 
parties  have  thereunto  set  their  hands  and  seals,  and  the  witnesses  attest  it  as 
having  been  sealed  and  delivered,  although  they  do  not  attest  the  signing.99 

Weight  and  Sufficiency. — See  post,  "Proof  of  Execution,"  IV,  G,  11. 

9.  Acknowledgment. — See  the  title  Acknowledgments,  vol.  1,  p.  76. 

10.  Recording. — See  the  title  Recording  Acts. 

11.  Proof  of  Execution. — See  the  title  Documentary  Evidence.  And  see, 
also,  ante,  "Attestation,"  IV,  G,  8. 

12.  Curing  Defective  Execution. — A  deed  made  without  the  consent  of  a 
third  party,  where  such  consent  was  necessary,  but  subsequentlv  ratified,  operates 
upon  the  act  ratified  precisely  as  though  authority  to  do  the  act  had  been  pre- 
viously given,  except  where  the  rights  of  third  parties  have  intervened  between 
the  act  and  the  ratification ;  as  the  intervening  rights  of  third  persons  cannot  be 
defeated  by  the  ratification.1 

H.  Intent  to  Convey. — In  order  to  pass  the  legal  title  to  lands,  something 
more  is  necessary  than  the  signature  of  the  grantor  to  a  blank  instrument;  there 
must  be  an  intent  to  convey.2 

I.  Time  of  Taking  Effect.— It  is  well-established  doctrine  of  the  common 
law,  that  a  deed  becomes  complete,  when  sealed  and  delivered.  It  then  becomes 
the  act  of  the  person  who  has  executed  it,  and  whatever  its  operation  may  be,  it 
is  ins  deed.  The  very  act  of  livery,  which  puts  the  paper  into  the  possession 
of  the  party  for  whose  benefit  it  is  made,  seems  to  require  the  construction  that 
it  has  become  a  deed.3     A  deed  speaks  from  the  time  of  its  delivery,  not  from 


class  of  deeds  is  not  controlled  by  the 
law  of  the  territory  requiring  deeds  gen- 
erally to  be  executed  with  two  witnesses. 
A  deed  to  a  party  having  been  executed 
in  conformity  with  the  special  act  was 
therefore  valid  and  effectual  to  convey  the 
legal  title.  Townsend  v.  Little,  109  U.  S. 
504,  512,  27  L.  Ed.  1012.  See,  generally, 
the  title  STATUTES. 

96.  Signature  of  witnesses. — The  stat- 
utes of  Michigan  require  the  grantor's 
signature  to  a  deed  to  be  attested  by  two 
competent  witnesses.  Held,  that  where 
the  signature  of  the  witnesses  follow  a 
memorandum  of  interlineation,  it  is  a 
sufficient  attestation.  Culbertson  v.  Wit- 
beck  Co..  127  U.  S.  326,  32  L.  Ed.  134.  See 
the  title  DOCUMENTARY  EVIDENCE. 

97.  What  subscribing  witness  attests. — 
Fox  v.  Palmer,  2  Dall.  214,  1  L.  Ed.  354. 

98.  Competency  of  attesting  witness. — 
Fox  v.  Palmer,  2  Dall.  214.  1  L.  Ed.  354. 
See.   generally,   the   title   WITNESSES. 

When  subscribing  witnesses  to  a 
•deed  are  produced  by  the  plaintiff  to  prove 
the  execution  of  a  deed,  it  is  competent 
for  the  defendant  to  cross-examine  them 
a>  to  the  real  time  of  the  deliverv  of  the 
deed.  Fox  v.  Palmer.  2  Dall.  214.  1  L.  Ed. 
354.     See  the  title  WITNESSES. 


99.  What  constitutes  an  attestation. — 
Ladd  v.  Ladd,  8  How.  10,  12  L.  Ed.  967. 
See  post.  "Proof  of  Execution."  IV,  G,  11. 

Illustration.— See  the  title  MARRTAGE 
CONTRACTS  AND  SETTLEMENT. 

1.  Ratification  of  defective  deed. — Pick- 
ering v.  Lomax,  145  U.  S.  310,  36  L.  Ed. 
716.  See  Lykins  v.  McGrath,  184  U.  S. 
169,  170,  46  L.  Ed.  485.  See  ante.  "Ratifi- 
cation of  Unauthorized  Deliverv."  IV,  G, 
6,  f.  See,  generally,  the  title "  PRINCI- 
PAL AND  AGENT. 

Curing  defective  execution  of  deed  of 
married  woman  executed  under  power  rf 
attorney.— See  the  titles  POWERS; 
PRINCIPAL  AND  AGKNT;  QUIET- 
ING TITLE. 

2.  Intent  to  convey. — Felix  v.  Patrick, 
145  U.  S.  317.  329,  36  L.  F.<1.  719.  See  post, 
"Intention   of  Parties,"  V.   A.   1. 

3.  Deed  takes  effect  from  sealing  and 
delivery.— Wood  v.  Owings,  1  Cranch  239, 
251.  2  L.  Ed.  94. 

Illustration. — A  deed  of  lands  in  Mary- 
land, signed,  sealed  and  delivered  on  the 
30th  of  May,  and  acknowledged  on  tie 
14th  of  June,  is  to  be  considered  as  m 
on  the  30th  of  May:  and  it<=  acknowled  r- 
ment  on  the  14th  of  June  will  not  can-  ; 
it  to  be  such  a  deed  as  is  contemplated  in 
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its  date,4  even  though  it  may  have  been  fully  executed  at  a  much  earlier  period.5 
J.    Validity — 1.    General  Consideration. — Deeds  which  are  absolutely  void 
cannot  be  the  foundation  of  title.6 

2.  Effect  of  Fraud,  Mistake,  Accident,  Undue  Influence  and  Duress 
—a!  Fraud.— See  the  titles  Equity;  Fraud  and  Deceit;  Fraudulent  and 
Voluntary  Conveyances;  Mistake  and  Accident;  Rescission,  Cancella- 
tion and  Reformation. 

b.  Mistake  and  Accident.— See  the  title  Mistake  and  Accident. 

c.  Undue  Influence.— See  the  title  Undue  Influence. 

d.  Duress.— See  the  title  Duress. 

3.  Evidence. — Presumptions. — Facts  will  not  be  presumed  against  a  deed 
of  conveyance  which  on  its  face  has  all  the  legal  requisites  to  make  it  a  valid 
instrument.7 

Burden  of  Proof. — The  burden  rests  on  the  party  attacking  a  deed,  which 
has  all  the  legal  requisites  on  its  face  to  make  it  a  valid  instrument,  to  impeach 
it  by  affirmative  proof.8  The  party  who  sets  up  a  title  must  furnish  the  evidence 
necessary  to  support  it.  If  the  validity  of  a  deed  depends  on  an  act  in  pais,  the 
party  claiming  under  it  is  as  much  bound  to  prove  the  performance  of  the  act  as 
he  would  be  bound  to  prove  any  matter  of  record  on  which  the  validity  of  the 
deed  might  depend.9 

Weight  and  Sufficiency. — When  a  deed  regular  in  appearance,  and  bear- 
ing the  genuine  signature  and  duly  certified  acknowledgment  of  the  grantor  or 
mortgagor  is  attacked,  the  evidence  to  impeach  it  should  be  clear  and  convinc- 
ing 


10 


the  bankrupt  act  which  came  into  opera- 
tion on  the  2d  of  June.  Wood  v.  Owings, 
1   Cranch   239,   2   L.   Ed.   94. 

Relation  of  record  to  execution  or  de- 
livery of  deed.— See  the  title  RECORD- 
ING ACTS. 

4.  Date  not  essential. — United  States  v. 
Le  Baron,  19  How.  73,  15  L.  Ed.  525;  Dis- 
trict of  Columbia  v.  Camden  Iron  Works, 
181  U.  S.  453,  461,  45  L.  Ed.  948;  Calhoun 
County  v.  American  Emigrant  Co.,  93  U. 
S  124,  127.  23  L.  Ed.  826.  But  see  the 
titles  ACCESSION,  ACCRETION  AND 
RELICTION,  vol.  1,  p.  56;  RECORDING 
ACTS.  See,  also,  ante,  "Presumption  of 
Delivery,"   IV,   G,  6,  e,   (1). 

Where  a  deed  to  A.,  though  executed 
before  a  mortgage  of  the  same  property  to 
B.,  is  not  delivered  until  after  the  execu- 
tion and  record  of  the  mortgage,  the 
mortgage  will  take  precedence  of  it. 
Parmelee  v.  Simpson,  5  Wall.  81,  18  L. 
Ed.  542.  See  the  title  MORTGAGES 
AXD  DEEDS  OF  TRUST. 

A  deed  imperfect  when  executed,  may 
be  made  perfect  as  of  the  date  when  it 
was  delivered.  Pickering  v.  Lomax,  145 
U.  S.  310,  316,  36  L.  Ed.  716. 

Time  of  taking  effect  under  recording 
acts.— See  the  title  RECORDING  ACTS. 

5.  Deed  executed  prior  to  date. — Cal- 
houn Countv  v.  American  Emigrant  Co., 
93  U.  S.  124,  127,  23  L.  Ed.  826;  Young  v. 
Clarendon  Tp.,  132  U.  S.  340,  353,  33  L. 
Ed.   356.      Sec   the  title   ESCROW. 

6.  Void  deeds. — Brooks  v.  Marbury, 
11   Wheat.  78,  90,  6  L.  Ed.  423. 

7.  Presumption  of  validity. — Clements 
V  Macheboeuf,  92  U.  S.  418,  425,  23  L,  Ed. 
.-hi  See,  generally,  the  title  PRESUMP- 
TIONS AND  BURDEN  OF  PROOF. 


Presumption  as  to  execution. — See  ante, 
"Proof  of  Execution,"  IV,  G,  11. 

8.  Burden  of  proof. — Clements  v. 
Macheboeuf,  92  U.  S.  418,  425,  23  L.  Ed. 
504.  See  the  titles  PRESUMPTIONS 
AND  BURDEN  OF  PROOF;  RESCIS- 
SION, CANCELLATION  AND  RE- 
FORMATION. 

Illustrations. — Where  a  deed  is  ex- 
ecuted under  a  power  of  attorney  the 
burden  of  proof  to  show  that  it  is  invalid 
for  any  reason  not  apparent  on  its  face 
rests  upon  the  party  attacking  the  deed. 
Clements  v.  Macheboeuf,  92  U.  S.  418,  23 
L.  Ed.  504.  See  the  titles  POWERS; 
PRINCIPAL  AND  AGENT. 

When  an  instrument  concerning  real 
estate  is  acknowledged  or  proved  so  as 
to  be  admitted  to  record  and  read  in  evi- 
dence, the  burden  of  proof  is  on  the  party 
denying  its  execution,  and  the  fact  that  a 
person  whose  name  is  signed  as  a  wit- 
ness to  its  execution  is  alive  and  is  not 
called  to  testify,  leaves  a  strong  inference 
that  its  execution  cannot  be  disproved. 
Gay  v.  Parpart,  106  U.  S.  679,  27  L.  Ed. 
256.  See  the  title  DOCUMENTARY 
EVIDENCE. 

9.  Williams  v.  Peyton,  4  Wheat.  77,  4 
L.  Ed.  518;  Ransom  v.  Williams,  2  Wall. 
313,  319,  17  L.  Ed.  803;  Deputron  v. 
Young,  134  U.  S.  241,  257,  33  L.  Ed.  923; 
Cocke  v.  Halsey,  16  Pet.  71,  86,  10  L.  Ed. 
891.  See  the  titles  ESTOPPEL;  PRE- 
SUMPTIONS AND  BURDEN  OF 
PROOF. 

10.  Weight  and  sufficiency  of  evidence 
to  impeach. — Insurance  Co.  v.  Nelson,  103 
U.  S.  544,  548,  26  L.  Ed.  436;  Young  V. 
Duvall,  109  U.  S.  573,  577,  27  L.  Ed.  1036. 
See   the   titles   ACKNOWLEDGMENTS, 
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K.    Deed  Executed  under  Authority  of  Decree. — A  deed  executed  under 
the  authority  of  a  decree  is  valid  without  proof  of  the  decree.11 
L.    Effect  of  Unsettled  Condition  of  Country  at  Time  of  Conveyance. 

■ — The  unsettled  state  of  the  country  at  the  time  an  instrument  was  signed,  the 
transfers  of  the  country  from  one  sovereignty  to  another,  the  rude  and  defective 
organization  of  the  government — the  civil  and  military  functions  being  blended 
— are  facts  which  no  court  can  disregard  in  acting  upon  transfers  of  property 
between  individuals.12 

V.    Construction  and  Operation. 

A.  General  Rules  of  Construction — 1.  Intention  of  Parties. — The  in- 
tention of  the  parties  is  the  controlling  element  in  the  construction  of  a  deed.13 

2.  Construed  against  Grantor. — In  doubtful  cases  a  deed  is  construed 
against  the  grantor,   and   in   favor  of  the  grantee.14 


vol.  1,  pp.  93,  94;  RESCISSION,  CAN- 
CELLATION AND  REFORMATION. 

A  deliberate  deed  is  of  too  much  so- 
lemnity to  be  brushed  away  by  loose  and 
inconclusive  evidence.  Howland  v.  Blake, 
97  U.  S-  624,  626,  24  L.  Ed.  1027;  Moore 
V.  Crawford,  130  U.  S.  122,  134,  32  L.  Ed. 
878;  Insurance  Co.  v.  Nelson,  103  U.  S. 
544,  548,  26  L.  Ed.  436.  See  the  titles 
EVIDENCE;  RESCISSION,  CANCEL- 
LATION AND  REFORMATION. 

11.  Deed  executed  under  decree. — Han- 
rick  v.  Neely,  10  Wall.  364.  366,  19  L.  Ed. 
947;  Games  v.  Stiles,  14  Pet.  322,  10  L. 
Ed.  476.  See  the  titles  IUDGMENTS 
AND  DECREES;  SHERIFFS',  CON- 
STABLES', AND  MARSHALS'  SALES. 

Illustrations. — When  a  party  having  a 
good  title  in  fee  to  lands  gives  a  power 
of  attorney  to  sell  them,  and  the  person 
having  the  power  executes  in  proper  form 
in  behalf  of  his  principal  a  conveyance, 
the  fact  that  he  was  compelled  to  make 
the  conveyance  by  a  decree  of  court  on  a 
litigation  consequent  on  a  difference  be- 
tween himself  and  persons  to  whom  he 
had  contracted  to  sell,  as  to  the  terms  of 
the  contemplated  sale,  and  on  the  trial 
pives  no  proof  of  the  decree  in  connec- 
tion with  the  deed,  is  no  ground  for  re- 
jecting the  deed  on  a  question  between 
subsequent  parties.  Hanrick  v.  Neely,  10 
Wall.  364,  19  L.  Ed.  947.  See,  generally, 
the  title  DOCUMENTARY  EVIDENCE. 

A  deed  was  executed  in  Glasgow,  Scot- 
land, by  which  land  in  Ohio,  which  had 
been  patented  to  David  Buchanan,  by  the 
United  States,  was  conveyed  to  Walter 
Sterling;  the  deed  recited,  that  it  was 
made  in  pursuance  of  a  decree  of  the 
circuit  court  of  the  United  States  for  the 
district  of  Virginia;  no  exemplification  of 
the  decree  was  offered  in  evidence  in  sup- 
port of  the  deed.  The  court  held,  that 
as  Buchanan  was  the  patentee  of  the  land, 
although  he  made  the  deed  in  pursuance 
of  the  decree  of  the  circuit  court  of  Vir- 
ginia, the  decree  could  add  nothing  to 
the  validity  of  the  conveyance;  and,  there- 
fore, it  was  wholly  unnecessary  to  prove 
the  decree;  the  deed  was  good  without 
the  decree.  Games  v.  Stiles,  14  Pet.  322, 
10    L.    Ed.    476,    approved    in    Hanrick    v. 


Neely,  10  Wall.  364,  365,  19  L.  Ed.  947. 
See,  generally,  the  title  PUBLIC  LANDS. 
The  delivery  of  a  deed  executed  in  pur- 
suance of  a  decree  is  complete  without 
proof  of  the  decree.  Hanrick  v.  Neely,. 
10   Wall.    364,   366,    19   L.   Ed.    947. 

12.  Effect  of  unsettled  condition  of  coun- 
try at  time  of  conveyance. — Stoddard  v. 
Chambers,  2  How.  284,  316,  11  L.  Ed.  269. 
See  the  title  WAR. 

13.  Intention. — Tiejman  v.  Jackson,  5 
Pet.  580,  594,  8  L.  Ed.  234;  Stanley  v.  Colt, 
5  Wall.  119,  166,  18  L.  Ed.  502;  Calhoun 
County  v.  American  Emigrant  Co.,  93  U. 
S.  124,  127,  23  L.  Ed.  826;  Vanhorn  v. 
Harrison,  1  Dall.  137,  148,  1  L.  Ed.  70; 
Pawlet  v.  Clark,  9  Cranch  292,  330,  3  L. 
Ed.  735;  Brown  v.  Jackson,  3  Wheat.  449, 
4  L.  Ed.  432;  Reed  v.  Proprietors  of  Locks 
and  Canals,  8  How.  274,  288,  12  L.  Ed. 
1077;  Steinbach  v.  Stewart,  11  Wall.  566, 
20  L.  Ed.  56;  Stuart  v.  Easton,  170  U.  S. 
383,  397,  42  L.  Ed.  1078;  Philadelphia,  etc., 
R.  Co.  v.  Howard,  13  How.  307,  14  L. 
Ed  157;  Irwin  v.  United  States,  16  How. 
513,  14  L.  Ed.  1038;  Williams  v.  Paine, 
169  U.  S.  55,  76,  42  L.  Ed.  658;  Hughes  v. 
Edwards,  9  Wheat.  489,  494,  6  L.  Ed. 
142;  Van  Ness  v.  Washington,  4  Pet.  232, 
285,  7  L.  Ed.  842;  Kelly  v.  Calhoun,  95 
U.  S.  710,  713,  24  L.  Ed.  544;  Cavazos  v. 
Trevino,  6  Wall.  773,  18  L.  Ed.  813;  Hoi- 
lingsworth  v.  Fry,  4  Dall.  345,  347,  1  L. 
Ed.  860. 

When  there  is  a  piece  of  property  an- 
swering to  the  description  in  a  deed,  other 
property  included  in  the  deed,  but  not  in- 
tended to  be  conveyed,  docs  not  pass. 
United  States  v.  Arredondo,  6  Pet.  691, 
740,  8  L.  Ed.  547,  citing  Shirras  v.  Caig.  7 
Cranch  34,  47,  3  L.  Ed.  260.  See  the  title 
BOUNDARIES,  vol.  3,  p.  475. 

Words  construed  according  to  intention 
of  parties. — See  post,  "Meaning  of  Words 
and  Language  Used,"  V,  A,  15. 

14.  Construed  against  grantor. — Ben- 
der v.  Fromberger,  4  Dall.  436,  440,  1  L. 
Ed.  S9S;  Irwin  v.  United  States.  16  How. 
513,  14  L.  Ed.  1038;  Dundas  v.  Hitchcock, 
12  How.  256,  271,  13  L.  Ed.  978;  United 
States  v.  Arredondo,  6  Pet.  691,  739.  8 
L.     Ed.     547.       See    the     titles     BOUND- 
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3.  Construed  to  Have  Some  Eefect  Rather  than  None. — A  deed  should 
be  construed  to  have  some  effect  rather  than  be  destroyed.15 

4.  Whole  Instrument  Construed  Together. — In  construing  a  deed,  the 
whole   instrument   is   to  be   construed   together.10 

5.  Construed  in  Connection  with  Other  Deeds  or  Writings. — Where 
two  deeds  are  parts  of  one  transaction,  they  may  be  construed  together  in  order 
to  ascertain  a  correct  interpretation  of  either  deed.17  Where  a  deed  is  accom- 
panied bv  a  defeasance,  the  deed  and  defeasance  may  be  construed  together  in 
order  to  interpret  the  deed.18  A  will  may  be  construed  in  connection  with  a  deed 
in  order  to  interpret  the  deed.19  Where  a  deed,  absolute  in  form,  was  made  as 
security  for  a  loan,  papers  thereafter  executed,  which  refer  to  the  transaction  as 
one  of  purchase,  will  be  considered  in  connection  with  the  deed,  and  will  not 
be  regarded  in  a  court  of  equity  as  any  more  conclusive  of  a  subsequent  release 
than  the  form  of  the  original  instrument  was  of  a  sale  of  the  property.20 

6.  Merger  of  Previous  Agreements. — The  general  rule  of  law  is,  that  all 
preliminary  regulations  and  agreements  are  to  be  deemed  merged  in  the  final 
settled  instruments  executed  by  the  parties,  unless  a  clear  mistake  be  estab- 
lished.21 

7.  Common-Law  or  Statutory  Conveyance. — A  deed  shall  be  construed 
either  as  a  common-law  conveyance,  or  a  statutory  conveyance,  if  it  can  be  taken 


ARIES,  vol.  3,  p.  476;  PUBLIC 
LANDS. 

Construction  of  words  used  against 
grantor. — See  post,  "Meaning  of  Words 
and    Language   Used,"    V,   A,    15. 

Conditions. — See  post,  "In  General," 
V,  G.  4,  a. 

15.  Construed  to  have  some  effect,  rather 
than  none — Kelly  v.  Calhoun,  95  U.  S. 
710,  713,  24  L.  Ed.  544;  Beals  v.  Hale,  4 
How.  37,  51,  11  L  Ed.  865;  Foxcroft  V. 
Mallett,  4  How.  353,  376,  11  L  Ed.  100S; 
White  v.  Luning,  93  U.   S.   514,  23   L   Ed. 

'938.      See    the    title    BOUNDARIES,    vol. 
3,   p.  471. 

Words  used. — See  post,  "Meaning  of 
Words  and  Language   Used,"  V,  A,  15. 

16.  Whole  instrument  construed  to- 
gether.— Philadelphia,  etc.,  R.  Co.  v.  How- 
ard, 13  How.  307,  387,  14  L.  Ed.  157;  Wil- 
liams v.  Paine,  169  U.  S.  55,  76,  42  L  Ed. 
658;  Stanley  v.  Colt,  5  Wall.  119,  166,  18 
L  Ed.  502;  White  v.  Luning,  93  U.  S. 
.11,  523.  23  L.  Ed.  938;  Interstate  Land 
Co.  v.  Maxwell  Land  Grant  Co.,  139  U. 
S.  509,  581,  35  L  Ed.  278;  Taylor  v.  Burns, 

U.  S.  120,  125,  51  L  Ed.  116;  Stein- 
bach  ?•.  Stewart,  11  Wall.  566,  575,  20  L. 
1.1.  56;  Brown  v.  Huger,  21  How.  305, 
318,  16  L.  Ed.  125;  Cavazos  v.  Trevino,  6 
Wall.  773,  18  L  Ed.  813.  See  the  title 
PUP.LTC   LANDS. 

"In  construing  a  deed,  no  part  shall  be 
rejected,  unless  it  produces  contradiction 
i  r  absurdity."  Bender  v.  Fromberger,  4 
Dall.   436,  -140,  1   L   Ed.  898. 

In  construing  a  deed  the  court  will 
first  take  the  instrument  by  its  four 
corners,  in  order  to  ascertain  its  true 
meaning.  Ewing  v.  Burnet,  11  Pet.  41,  9 
h.    Ed.  624. 

17.  Construed  in  connection  with  other 
deeds. — Foxcrofl  V.  Mallett,  4  How.  353, 
378.  11   L.   Ed.  1008. 

Illustration. — A    mortgage    being    exe- 


cuted on  the  same  day  that  the  mortgagor 
received  his  title,  and  containing  a  refer- 
ence to  the  deed  to  the  mortgagor,  both 
deeds  may  be  considered  parts  of  one 
transaction,  and  be  construed  together. 
Foxcroft  v.  Mallett,  4  How.  353,  11  L.  Ed. 
1008,  approved  in  Hogg  v.  Emerson,  6 
How.  437,  482,  12  L  Ed.  505;  Clark  v. 
Manufacturers'  Ins.  Co.,  8  How.  235,  246, 
12  L  Ed.  1061.  See  the  title  MORT- 
GAGES AND  DEEDS  OF  TRUST. 

18.  Defeasance. — Where  a  conveyance 
is  accompanied  by  a  defeasance  stating 
that  the  deed  was  executed  as  security 
for  certain  promissory  notes,  the  two 
documents — the  deed,  which  was  absolute 
in  form,  and  the  defeasance — are  to  be 
taken  together  as  if  forming  one  instru- 
ment. Lanahan  v.  Sears,  102  U.  S.  318, 
321,  26  L  Ed.  180.  See  the  title  MORT- 
GAGES AND  DEEDS  OF  TRUST. 

19.  Construed  in  connection  with  will. 
—Webb  v.  Den,  17  How.  576,  578,  15  L 
Ed.  35.     See  the  title  WILLS. 

20.  Papers  executed  after  deed. — 
Peugh  v.  Davis,  96  U.  S.  332,  24  L  Ed. 
775.  See  the  titles  MORTGAGES  AND 
DEEDS  OF  TRUST;  VENDOR  AND 
PURCHASER. 

21.  Merger  of  previous  agreements. — 
Potomac  Steamboat  Co.  v.  Upper  Po- 
tomac Steamboat  Co..  109  U.  S.  672,  681, 
27  L.  Ed.  1070;  Van  Ness  7'.  Washington, 
4  Pet.  232,  7  L  Ed.  842;  Martin  v.  Wad- 
dell,  16  Pet.  367,  416,  10  L.  Ed.  997.  But 
compare  Steinback  7'.  Stewart,  11  Wall. 
566.  20  L.  Ed.  56.  See  the  titles  CON- 
TRACTS, vol.  4,  p.  552;  VENDOR  AND 
PURCHASER. 

A  deed  made  as  a  complete  execution 
of  a  contract  of  sale  of  land,  merges  the 
.provisions  of  the  contract  therein.  Van 
Ness  7'.  Washington,  4  Pet.  232.  7  L.  Ed. 
842.  See.  eenerallv.  the  title  VENDOR 
AND  PURCHASER. 
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both  ways,  as  will  best  tend  to  give  it  all  the  effect  the  parties  intended.22 

8.  Object  of  Deed. — The  object  of  a  deed  should  govern  in  construing  the 
instrument.23 

9.  Adoption  of  Construction  Placed  upon  Deeds  by  Parties. — The  con- 
struction manifestly  given  by  the  parties  thereto  is  an  aid  that  may  always  be 
called  in,  when  the  meaning  of  a  deed  is  ambiguous,24  but  where  the  meaning  of 
a  deed  is  clear,  an  erroneous  construction  thereof  by  the  parties  will  not  con- 
trol its  effect.25 

10.  Repugnant  Clauses. — See  ante,  "Whole  Instrument  Construed  To- 
gether," V,  A,  10.    See,  also,  post,  "Validity,"  V,  G,  5. 

11.  Reasonable  and  Liberal  Construction. — Deeds  are  given  a ,  reason- 
able,26 and   liberal  construction.27 

12.  Rejection  of  False  or  Erroneous  Description. — See  post,  "Rejection 
of  False  or  Erroneous  Description,"  V,  B,   1,  a,   (5). 

13.  Consideration  of  Surrounding  Circumstances. — Surrounding  circum- 
stances may  sometimes  sustain  an  imperfect  description  in  a  voluntary  deed  by 
a  grantor.28 

14.  Punctuation. — See  the  titles  Contracts,  vol.  4,  p.  552;  Interpreta- 
tion and  Construction. 

15.  Meaning  of  Words  and  Language  Used. — Whatever  may  be  the  in- 
accuracy of  expression,  or  the  inaptness  of  the  words  used,  in  a  legal  view,  if 
the  intention  to  pass  the  legal  title  can  be  clearly  discerned,  the  court  will  give 
effect  to  it,  and  construe  the  words  accordingly.29  The  words  in  a  deed  must  be 
construed  according  to  the  meaning  placed  thereon  by  the  parties  to  the  deed.30 
In  construing  a  deed,  all  the  words  ©f  the  description  must  be  given  effect,  if 
possible.31  In  respect  to  deeds,  the  words  are  to  be  taken  most  strongly  against 
the  party  using  them.32    A  deed  should  be  construed  according  to  the  legal  im- 


22.  Common-law  or  statutory  convey- 
ance.— Vanhorn  v.  Harrison,  1  Dall.  137, 
138,  1  L.  Ed.  70. 

23.  Object  of  deed. — Hughes  v.  Ed- 
wards. 9  Wheat.  4S9,  494,  G  L.  Ed.  142; 
Van  Ness  v.  Washington,  4  Pet.  232,  285, 
7  L.  Ed.  842.  See  ante,  "Intention  of  Par- 
ties," V,  A,  1. 

24.  Adoption  of  construction  placed 
thereon  by  parties. — Steinbach  v.  Stewart, 
11  Wall.  566,  576,  20  L.  Ed.  56;  United 
States  v.  Union  Pac.  R.  Co.,  91  U.  S.  72, 
86,  23  L.  Ed.  224;  Railroad  Co.  v.  Trimble, 
10  Wall.  367,  19  L.  Ed.  948;  Irwin  v.  United 
States,  16  How.  513,  14  L.  Ed.  1038; 
Cavazos  v.  Trevino,  6  Wall.  773,  18  L.  Ed. 
813;  Reed  v.  Proprietors  of  Locks  and 
Canals,  8  How.  274.  289,  12  L.  Ed.  1077. 
See  the  titles  BOUNDARIES,  vol.  3,  p. 
475;  PAROL  EVIDENCE;  PUBLIC 
LANDS. 

Construction  of  words  used,  according 
to  meaning  placed  thereon. — See  post, 
"Meaning  of  Words  and  Language  Used," 
V,   A,   15. 

25.  Effect  of  erroneous  construction  by 
parties  where  meaning  is  clear. — Rail- 
road Co.  v.  Trimble,  10  Wall.  367,  19  L 
Ed.    948. 

26.  Reasonable  construction. — Browne. 
Jackson,  3  Wheat.  449,  4  L  Ed.  432. 

27.  Liberal  construction. — Foxcroft  v. 
Mallett,  4  How.  353,  376.  11  L  Ed.  1008. 

Deeds  are  given  a  liberal  construction 
in  order  to  effectuate  the  designs  of  the 
parties.  Foxcroft  v.  Mallett,  4  How.  353, 
376,  11  L   Ed.  1008. 


28.  Surrounding  circumstance. — St. 
Louis  v.  Rutz,  138  U  S.  226,  243,  34  L. 
Ed.  941.  See  the  title  BOUNDARIES, 
vol.   3,   p.   475. 

The  accompanying  circumstances,  ex- 
plaining the  object  of  the  agreement,  will 
determine  the  question  whether,  on  a 
conveyance  of  realty  in  fee  simple,  an 
agreement  for  a  reconveyance  of  the  land 
on  repayment  of  the  purchase  money  and 
the  fulfillment  of  other  conditions,  is,  or 
is  not  a  mortgage.  Horbach  v.  Hill,  112 
U.  S.  144,  28  L  Ed.  670.  See  the  title 
MORTGAGES  AND  DEEDS  OF 
TRUST. 

29.  Words  construed  according  to  in- 
tention of  parties. — Tiernan  v.  Jackson,  5 
Pet.  580,  594,  8  L  Ed.  234;  United  States 
v.  Arredondo,  6  Pet.  691,  739,  8  L.  Ed. 
547.  See  ante,  "Intention  of  Parties,"  V, 
A,  1.  See  the  title  BOUNDARIES,  vol. 
3,    pp.    474,    475. 

30.  Words  construed  according  to  mean- 
ing placed  thereon  by  parties. — United 
States  v.  Union  Pac.  R.  Co.,  91  U  S.  72, 
86,  23  L  Ed.  224.  See  ante,  "Adoption 
of  Construction  Placed  upon  Deeds  by 
Parties,"    V,    A,    9. 

31.  All  words  given  effect. — Stout  v. 
Mastin,  139  U.  S.  151,  15:2.  35  L.  Ed.  121; 
St.  Louis  v.  Rutz,  138  U.  S.  226,  34  L.  Ed. 
941;  Pawlet  v.  Clark,  9  Cranch  292.  3  L. 
Ed.  735.  See  the  titles  BOUNDARIES, 
vol.  3,  p.  474;  PUBLIC  LANDS. 

32.  Words  construed  against  grantor. — 
Douglass  v.  Lewis,  131  U.  S.  7.".  85,  33 
I..  Ed.  53.  See  ante,  "Construed  against 
Grantor,"  V,  A,  2. 
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port  of  the  terms.33  By  adopting  words  of  a  known  legal  import,  the  grantors 
must  be  presumed  to  have  used  them  in  that  sense,  and  to  have  so  intended 
them.34  Unless  there  are  clauses  in  a  statute  restraining  the  operation  of  words 
of  present  grant,  these  must  be  taken  in  their  natural  sense  to  import  an  imme- 
diate transfer  of  title,  although  subsequent  proceedings  may  be  required  to  give 
precision  to  that  title  and  attach  it  to  specific  tracts.35  General  words  in  a  deed 
will  not  convey  a  larger  amount  of  land  than  is  necessarily  described  therein.30 
Words  of  a  general  nature  are  limited  by  a  specific  description  following.37 

16.  Usages  and  Customs. — See  the  titles  Boundaries,  vol.  3,  p.  474;  Usages 
and  Customs. 

17.  Questions  of  Law  and  Fact. — The  construction  of  a  deed  belongs  to 
the  province  of  the  court;38  so  far  as  the  intention  of  the  parties  can  be  elicited 
therefrom.39  It  is  the  duty  of  the  court  to  give  a  construction  to  a  deed  so  far 
as  the  intention  of  the  parties  can  be  elicited  therefrom;  but  the  doubt  in  the 
application  of  the  descriptive  portion  of  a  deed  to  external  objects  usually  arise 
from  what  is  called  a  latent  ambiguity,  which  has  its  origin  in  parol  testimony 
and  must  necessarily  be  solved  in  the  same  way.  It  therefore,  in  such  cases,  be- 
comes a  question  to  be  decided  by  a  jury,  what  was  the  intention  of  the  parties 
to  a  deed.40 

B.  Property  Conveyed — 1.  Property  Included  within  Description — a. 
Construction  of  Description — (1)  Intention  of  Parties. — See  ante,  "Intention 
of  Parties,"  V,  A,  1. 

(2)  Variation  of  Specific  Description. — A  particular  description,  clear  and  ex- 
plicit, and  containing  a  complete  identification  of  the  property  intended  to  be 
conveyed,  will  not  be  varied  or  enlarged  by  a  more  general  and  less  definite  de- 
scription, as  in  such  case  the  former  will  be  considered  as  expressing  the  intent 
of  the  parties  rather  than  the  latter ;  whatever  is  inconsistent  with  it  will  be  re- 
jected unless  there  is  something  in  the  deed  or  the  situation  of  the  property  to 


33.  Legal  import  of  terms. — Van  Ness 
V.  Washington,  4  Pet.  232,  7  L.  Ed.  842; 
Potomac  Steamboat  Co.  v.  Upper  Po- 
tomac Steamboat  Co.,  109  U.  S.  672,  680, 
27   L.   Ed.   1070. 

Technical  words. — Where  technical 
words  are  used  in  a  deed  of  conveyance, 
the  legal  import  of  such  words  must  gov- 
ern. Shriver  v.  Lynn,  2  How.  43,  55,  11 
L.   Ed.   172. 

34.  Words  of  known  legal  import. — 
United  States  v.  Arredondo,  6  Pet.  691, 
743,  8  L  Ed.  547.  But  see  Interstate  Land 
Co.  v.  Maxwell  Land  Grant  Co.,  139  U. 
S.  569,  581,  35  L.  Ed.  278,  as  to  the  use  of 
the   word   "grant." 

35.  Immediate  transfer  intended. — 
Schulenberg  v.  Harriman,  21  Wall.  44,  22 
L.  Ed.  551.  See  the  title  PUBLIC 
LANDS. 

36.  General  words. — Shirras  v.  Caig,  7 
Cranch  34,  3  L.  Ed.  260.  See  United 
States  v.  Arredondo,  6  Pet.  691,  738.  8  L. 
Ed.  r,47.  See  the  title  BOUNDARIES, 
Vol.    3.    PP.    475,    476. 

37.  Specific  description  as  limiting 
words  of  a  general  nature. — Parker  v. 
Kane.  22  How.  1.  16  L  Ed.  286.  See  the 
title    BOUNDARIES,  vol.   3,  pp.  474,  475. 

38.  Construction  a  question  for  court. — 
ele   v    Spencer,   l    Pet.   552,   561,   7   L. 

Ed.  259;  Reed  v.  Proprietors  of  Locks 
and  Canals,  8  How.  274,  288,  12  L.  Ed. 
1MT7;  Cox  v.  Hart,  145  U.  S.  376,  388,  36 
L.  Ed.  741;  Cavazos  v.  Trevino,  6  Wall. 
773,   18    L    Ed.   813;    Brown   V.    Huger,   21 


How.  305,  306,  16  L.  Ed.  125;  Piles  v. 
Bouldin,  11  Wheat.  325,  330,  6  L.  Ed.  486. 
See  the  titles  BOUNDARIES,  vol.  3,  p. 
493;  CONTRACTS,  vol.  4,  p.  552;  PUB- 
LIC LANDS;  QUESTIONS  OF  LAW 
AND  FACT;  SEALS  AND  SEALED 
INSTRUMENTS. 

Materiality  of  alteration. — See  the  title 
ALTERATION  OF  INSTRUMENTS, 
vol.   1,  p.   270. 

Presumption  on  appeal  as  to  perform- 
ance of  duty. — Where  the  record  states 
that  "full  instructions"  were  given  to  the 
jury,  but  does  not  incorporate  the  in- 
struction into  the  bill  of  exceptions,  be- 
cause no  objection  was  made  to  their  ad- 
mission, this  court  will  presume  that  the 
trial  court  performed  its  duty  in  con- 
struing a  deed.  Reed  v.  Proprietors  of 
Locks  and  Canal,  8  How.  :.'74,  288,  12  L. 
Ed.  1077.  See  the  title  APPEAL  AND 
ERROR,  vol.  1,  p.   333;  vol.  2,  p.  320. 

39.  Reed  v.  Proprietors  of  Locks  and 
Canals,  8  How.  274,  12  L.  Ed.  1077;  Cox 
v.  Hart,  145  U.  S.  376,  388,  36  L.  Ed.  741. 
See  ante,  "Intention  of  Parties,"  V, 
A,  1. 

40.  Intention  of  parties  question  for 
jury  where  reference  to  external  objects 
is  made. — Reed  v.  Proprietors  of  Locks 
and  Canals,  8  How.  274,  12  L.  Ed.  1077; 
Cox  v.  Hart,  145  U.  S.  376,  388,  36  L.  Ed. 
741.  See  the  titles  BOUNDARIES,  vol. 
3,  p.  463;  PAROL  EVIDENCE;  QUES- 
TIONS OF  LAW  AND  FACT. 
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modify  the  rule.41    It  cannot  be  controlled  by  the  declarations  of  the  parties,  or 
by  proof  of  the  negotiations  or  agreements  on  which  the  deed  was  executed.42 

(3)  Particular  Description  Follozving  General  Description. — See  the  titles 
Boundaries,  vol.  3,  p.  461 ;  Public  Lands. 

(4)  General  Rules  of  Description  as  Applicable  to  Official  Deeds. — See  the 
titles  Boundaries,  vol.  3,  p.  474;  Public  Officers. 

(5)  Rejection  of  False  or  Erroneous  Description. — False  and  repugnant  de- 
scription will  be  rejected.43  This  rule  h^s  no  application  where  the  description 
of  the  land  in  the  deed  which  it  is  sought  to  reject,  because  it  is  inconsistent  with 
that  of  the  deed,  is  an  accurate  and  not  an  erroneous  description  of  the  land  in- 
tended by  the  parties  to  be  embraced  and  conveyed  by  the  deed.44 

(6)  Parol  Evidence  to  Explain  Ambiguities. — See  the  title  Parol  Evidence. 

(7)  Questions  of  Law  and  Fact. — See  ante,  "Questions  of  Law  and  Fact,"  V, 
A,  17.    See,  also,  ante,  "Questions  of  Law  and  Fact,"  IV,  G,  6,  d,  (5). 

b.  Particular  Descriptions — (1)  Conveyance  of  All  Property  of  Grantor. — A 
deed  "of  all  my  estate"  is  sufficient.45  So  a  deed  "of  all  my  lands  wherever  sit- 
uated" is  good  to  pass  title.46 

(2)  Conveyance  of  "Right  of  Way." — See  the  titles  Dedication,  ante,  p. 
235  :  Streets  and  Highways. 

(3)  Conveyance  of  "Surface." — See  the  title  Mines  and  Minerals. 

(4)  Conveyance  of  Specified  Quantity  "More  or  Less." — In  common-law 
conveyances  the  words  "mere  or  less,"  while  sometimes  having  practically  no 
effect,  are  frequently  added  to  prevent  the  precise  quantity  named  from  being 
conclusive  on  the  parties,  and  may  operate  to  make  a  sale  of  land  one  in  gross 
instead  of  by  the  acre,  but  the  bare  fact  that  one  of  the  parties  estimates  a 
portion  of  his  measurements  is  not  equivalent  to  stamping  "more  or  less"  on  the 
transaction  or  rendering  the  specified  quantity  not  of  its  essence.47 

(5)  Conveyance  Referring  to  Description  Elsewhere. — A  deed  inter  partes 
may  be  made  as  effectual  by  referring  to  a  description  elsewhere  as  by  reciting 
it  in  full  in  the  deed.    The  consequence  is  the  same  in  both  cases.48 


41.  General  description  following  spe- 
cific description. — Prentice  v.  Northern 
Pac.  R.  Co.,  154  U.  S.  163,  38  L.  Ed.  947; 
Parker  v.  Kane,  22  How.  1,  16  L.  Ed.  286. 
See  the  title  BOUNDARIES,  vol.  3,  pp. 
471,  475,  476.  See  post,  "Rejection  of 
False  or  Erroneous  Description,''  V,  B, 
1.  a.   (5). 

42.  Parker  v.  Kane,  22  How.  1,  18,  16  L. 
Ed.   286. 

43.  Rejection  of  false  or  repugnant  de- 
scription.— Prentice  V.  Stearns,  113  U.  S. 
4.°,.->.  447,  28  L.  Ed.  1059;  White  v.  Luning, 
93  U.  S.  514.  23  L.  Ed.  938;  Parker  v.  Kane, 
22  How.  1.  16  L.  Ed.  286.  See  the  titles 
BOUNDARIES,  vol.  3,  p.  473;  PAROL 
EVIDENCE. 

The  description  in  a  conveyance  equally 
applicable  to  two  tracts,  but  clearly  pur- 
porting to  convey  but  one,  may  convey 
one,  as  the  part  of  the  description  which 
does  not  apply  may  be  rejected  as  falsa 
demonstratio,  or  misdescription.  Atkin- 
son v.  Cummins,  9  How.  479,  485,  13  L. 
Ed.   223. 

Object  of  rule  rejecting  erroneous  de- 
scription.— The  rule  of  interpretation, 
which  rejects  erroneous  particulars  of  de- 
scription, where  what  is  left  sufficiently 
identifies  the  subject  of  the  grant,  is 
adopted  in  aid  of  the  intention  of  the 
Grant.- r,  as  gathered  from  the  instrument 
itself,   read   in   the    light   of    the     circum- 


stances in  which  it  was  written.  Prentice 
v.  Stearns,  113  U.  S.  435,  448,  28  L.  Ed. 
1059. 

44.  Application  of  rule  to  accurate  de- 
scription.— Prentice  v.  Stearns,  113  U.  S. 
435,   448,   28    L.    Ed.    1059. 

45.  "All  my  estate."— Wilson  v.  Boyce, 
92  U.    S.   320.  325,  23   L.   Ed.   608. 

46.  "All  my  lands  wherever  situated." — 
Wilson  v.  Boyce,  92  U.  S.  320,  325,  23  L. 
Ed.   608. 

47.  "More"  or  "less."— Ainsa  v.  United 
States,  161  U.  S.  208.  228,  40  L.  Ed.  673. 
See  the  title  VENDOR  AND  PUR- 
CHASER. 

48.  Reference  to  outside  description.— 
Shields  v.  Ohio,  95  U.  S.  319.  323.  24  L. 
Ed.  357.  See  the  title  BOUNDARIES, 
vol.  3,  p.  461. 

Illustration. — Where  a  warrant  is  "re- 
cited in  a  deed  and  the  quantity  of  land 
it  calls  for,  and  the  grantor  says:  "For 
the  consideration  of  five  hundred  dollars, 
I  have  assigned  and  set  over,  and  by  these 
presents  do  grant,  bargain,  sell,  transfer, 
assign,  and  set  over,  to  said  William  H. 
Spencer,  his  heirs  and  assigns,  forever, 
the  said  three  hundred  and  twenty  acres 
of  land;  to  have  and  to  hold  the  same  in 
as  full  and  ample  a  manner  as  I,  the  said 
Silas  Fosgit,  by  heirs  or  assigns,  might 
or  could  enjoy  the  same,  by  virtue  of  the 
said  land  warrant  or  otherwise,"  the  deed 
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2.  Property  Not  Included  within  Description  but  Passing  as  Incident. 
— General  Consideration. — Land  will  often  pass  without  any  specific  desig- 
nation of  it  in  the  conveyance  as  land.  Everything  essential  to  the  beneficial  use 
and  enjoyment  of  the  property  designated  is,  in  the  absence  of  language  indi- 
cating a  different  intention  on  the  part  of  the  grantor,  to  be  considered  as  pass- 
ing by  the  conveyance.49 

Appurtenances. — The  term  appurtenances  in  common  parlance,  and  in  legal 
acceptation,  is  used  to  signify  something  appertaining  to  another  thing  as  prin- 
cipal, and  which  passes  as  incident  to  the  principal  thing.50  A  thing  is  ap- 
purtenant to  something  else  only  when  it  stands  in  the  relation  of  an  incident 
to  a  principal,  and  is  necessarily  connected  with  the  use  and  enjoyment  of  the 
latter.51  "A  thing  corporeal  cannot  properly  be  appurtenant  to  a  thing  corporeal, 
nor  a  thing  incorporeal  to  a  thing  incorporeal."52  Land  cannot  be  appurtenant 
to  land.53 


is  a  valid  conveyance  of  the  grantor's 
interest  in  the  land  at  the  time  the  deed 
was  executed.  French  v.  Spencer,  21 
How.  228,  16  L.  Ed.  97. 

Conveyance  referring  to  maps,  plats 
and  surveys. — See  the  title  BOUND- 
ARIES, vol.  3,  p.  468;  DOCUMEN- 
TARY  EVIDENCE. 

49.  Sheets  v.  Selden,  2  Wall.  177,  17  L. 
Ed.  822.  See  the  titles  EASEMENTS; 
PUBLIC  LANDS;  STATES. 

50.  "Appurtenances." — Harris  v.  Elliott, 
10  Pet.  25.  9  L  Ed.  333.  See  the  titles 
EASEMENTS;  MORTGAGES  AND 
DEEDS  OF  TRUST;  RAILROADS. 
See,  also,  APPURTENANT— APPUR- 
TENANCE, vol.  2,  p.  462. 

"The  word  'appurtenant,'  as  ordinarily 
denned,  is  that  which  belongs  to  or  is 
connected  with  something  else  to  which 
it  is  subordinate  or  less  worthy,  and  with 
which  it  passes  as  an  incident,  such  as  an 
easement  or  servitude  to  land;  the  tackle, 
apparel,  rigging  and  furniture  to  a  ship; 
a  right  of  common  to  a  pasture;  or  a 
barn,  garden  or  orchard  to  a  house  or 
messuage."  New  Orleans  Pac.  R.  Co.  v. 
Parker,  143  U.  S.  42,  55,  36  L.  Ed.  66. 

"As  said  by  the  court  of  appeals  of 
New  York,  in  Woodhull  v.  Rosenthal,  61 
N.  Y.  382,  390:  'A  thing  "appurtenant"  is 
denned  to  be  a  thing  used  with  and  re- 
lated to  or  dependent  upon  another  thing 
more  worthy,  and  agreeing  in  its  nature 
and  quality  with  the  thing  whereunto  it  is 
appendant  or  "appurtenant."  It  results 
from  this  definition  that  land  can  never 
be  appurtenant  to  other  land  or  pass  with 
it  as  belonging  to  it.  *  *  *  All  that  can  be 
reasonably  claimed  is,  that  the  word  "ap- 
purtenances" will  carry  with  it  ease- 
ments and  servitudes  used  and  enjoyed 
with  the  lands  for  whose  benefit  they 
were  created.  Even  an  easement  will  not 
pass  unless  it  is  necessary  to  the  enjoy- 
ment of  the  thing  granted.'  "  Humphreys 
V.  McKissock,  140  U.  S.  304,  314.  35  L.  Ed. 
473.    See  the  title   EASEMENTS. 

51.  What  constitutes  an  appurtenance. 
—Harris  v.  Elliott,   10  Pet.  25,  54,  9  L.'  Ed. 

;   Linthicum  v.  Ray,  9  Wall.  241,  19  L. 

17;    Humphreys   v.    McKissock,    140 

U.    S.    304,    313,   35    L.    Ed.    473;    Sheets   v. 


Selden,  2  Wall.  177,  17  L.  Ed.  822.  See 
APPURTENANT  —  APPURTENANCE, 
vol.  2,  pp.  462-463. 

A  right  not  connected  with  the  enjoy- 
ment or  use  of  a  parcel  of  land  cannot 
be  annexed  as  an  incident  to  that  land  so 
as  to  become  appurtenant  to  it.  Linthi- 
cum v.  Ray,  9  Wall.  241,  19  L.  Ed.  657; 
Potomac  Steamboat  Co.  v.  Upper  Po- 
tomac Steamboat  Co.,  109  U.  S.  672,  682, 
27  L.  Ed.  1070;  New  Orleans  Pac.  R.  Co. 
v.  Parker,  143  U.  S.  42,  55,  36  L.  Ed.  66. 

Right  to  use  wharf. — In  Linthicum  v. 
Ray,  9  Wall.  241,  19  L.  Ed.  657,  it  was 
said  that  the  right  to  use  a  wharf  would 
not  pass  as  appurtenant  to  a  lot,  ab  it 
was  not  in  any  way  connected  with  the 
enjoyment  or  use  of  the  lot,  and  a  right 
not  so  connected  could  not  be  annexed 
as  an  incident  to  land  so  as  to  become 
appurtenant  to  it.  Approved  in  New  Or- 
leans Pac.  R.  Co.  v.  Parker.  143  U.  S.  42, 
55,  36  L.  Ed.  66;  Potomac  Steamboat  Co. 
v.  Upper  Potomac  Steamboat  Co.,  109 
U.  S.  672,  27  L.  Ed.  1070.  See  the  title 
WHARVES. 

52.  Jones  v.  Johnston,  18  How.  150, 
155,  15  L.  Ed.  320;  Harris  v.  Elliott,  10 
Pet.  25,  54,  9  L.   Ed.  333. 

53.  Land  as  appurtenant  to  land. — Jones 
V.  Johnston,  18  How.  150,  155,  15  L.  Ed. 
320;  Humphrevs  v.  McKissock,  140  U.  S. 
304,  314,  35  L  Ed.  473;  New  Orleans  Pac. 
R.  Co.  v.  Parker,  143  U.  S.  42,  55,  36  L. 
Ed.  66;  Harris  v.  Elliott,  10  Pet.  25,  54, 
9  L.  Ed.  333;  Potomac  Steamboat  Co.  v. 
Upper  Potomac  Steamboat  Co.,  109  U.  S. 
672,  685,  27  L.  Ed.  1070;  Chicago,  etc.,  R. 
Co.  v.  Denver,  etc.,  R.  Co.,  143  U.  S.  596, 
615,  36  L.  Ed.  277;  Tefferis  v.  East  Omaha 
Land  Co.,  134  U.  S.  178,  196,  33  L.  Ed. 
872. 

Certain  streets  were  laid  out  by  the 
town  of  Charlestown,  Massachusetts,  and 
the  proceedings  relative  to  the  same  were 
afterwards  confirmed  by  an  act  of  the  leg- 
islature; the  streets  passed  over  the  land 
of  John  Harris,  and  he  afterwards  re- 
ceived  a  compensation  from  the  town 
for  taking  the  land  occupied  by  the 
streets;  in  1800.  the  United  States,  under 
the  authority  of  an  act  of  the  legislature 
of  Massachusetts,  purchased  of  Mr.   Har- 
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C.  'Estates  and  Interests  Created — 1.  General  Consideration. — A  deed 
by  the  force  of  its  execution  and  delivery  passes  to  the  master  all  interest  in  the 
land  of  a  person  under  no  legal  disability.54  By  the  common  law  a  deed  of  real 
estate  conveys  all  beneath  the  surface,  unless  there  be  some  words  of  exception 
or  limitation.55  A  deed  conveying  all  the  right,  title  and  interest  of  the  grantor 
in  the  property,  to  the  grantee,  his  heirs,  and  assigns  forever,  conveys  an  estate  in 
fee  simple  to  the  grantee.56 

2.   Necessity  for  Words  of  Perpetuity  in  Deed  Conveying  Fee  SimpeE. 

A  conveyance  at  common  law,  even  though  the  intent  of  the  parties  be  ever  so 
fully   expressed   and   manifested   in   a   grant,   or  other   deed,   without   the   word 


ris  several  parcels  of  land,  subsequently 
occupied  as  a  navy  yard;  and  in  1801,  by 
an  arrangement  between  the  town  of 
Charlestown  and  the  United  States,  the 
streets,  so  far  as  they  were  within  the 
limits  of  the  navy  yard,  were  closed  up, 
and  had  ever  since  been  discontinued; 
and  had  been  used  as  a  part  of  the  navy 
yard.  The  agent  of  the  United  States 
and  Mr.  Harris,  not  agreeing  as  to  the 
value  of  the  land  taken  for  the  navy  yard, 
the  value  was  ascertained  and  determined 
by  a  jury  proceeding  under  a  law  au- 
thorizing the  same,  and  the  amount  of 
the  valuation  paid  to  Mr.  Harris  by  the 
United  States;  the  jury  did  not  appraise 
the  land  on  which  the  streets  were  laid 
out;  one  lot  of  ground  was  appraised 
"with  the  appurtenances."  This  action 
was  instituted  by  the  heirs  of  Mr.  Harris, 
claiming  to  be  paid  the  value  of  the  land 
on  which  the  streets  had  been  laid  out 
but  which  had  been  discontinued;  the  de- 
fendant was  the  commandant  of  the 
navy  yard.  Held,  the  soil  and  freehold  of 
the  streets  did  not  pass  to  the  United 
States,  under  and  by  virtue  of  the  term 
"Appurtenances."  Harris  v.  Elliott,  10 
Pet.  25,  9  L.  Ed.  333,  approved  in  New 
Orleans  Pac.  R.  Co.  v.  Parker,  143  U.  S. 
42,  55,  36  L.   Ed.   66. 

Accretions. — Accretions  formed  at  the 
time  of  the  execution  of  a  deed  will  not 
pass  as  appurtenances  to  the  land 
granted,  unless  included  in  the  bound- 
aries. Jones  v.  Johnston,  18  How.  150, 
15  L.  Ed.  320;  Jefferis  v.  East  Omaha 
Land  Co.,  134  U.  S.  178,  196,  33  L.  Ed. 
872.  See  the  title  ACCESSION,  ACCRE- 
TION AND   RELICTION,  vol.   1,  p.   51. 

54.  Deed  passes  all  interest  of  grantor. 
—Hepburn  v.  Dubois,  12  Pet.  345,  375,  9 
L.  Ed.  1111. 

Exception  in  case  of  deeds  of  married 
women.— See  the  title  HUSBAND  AND 
WIFE. 

55.  Property  beneath  surface. — Mon- 
tana Min.  Co.  v.  St.  Louis  Min.,  etc.,  Co., 
204  U.  S.  204,  217,  51  L.   Ed.  444. 

But  where  the  mining  laws  of  both 
state  and  territory  are  in  force,  in  con- 
struing conveyances  of  mining  claims  the 
provisions  of  those  laws  must  be  taken 
into  account,  and  may  add  to  or  subtract 
from  the  rights  passing  by  a  common-law 
conveyance  of  agricultural  or  timber 
lands.      Montana    Min.    Co.    v.    St.    Louis 


Min.,  etc.,  Co.,  204  U.  S.  204,  217,  51  L. 
Ed.  444.  See  the  title  MINES  AND 
MINERALS. 

56.  Deed  conveying  all  right,  title  and 
interest. — Van  Rensselaer  v.  Kearney,  11 
How.  297,  13  L.  Ed.  703. 

"A  conveyance  of  the  right,  title  and 
interest  in  land  is  certainly  sufficient  to 
pass  the  land  itself,  if  the  party  convey- 
ing has  an  estate  therein,  at  the  time  of 
the  conveyance;  but  it  passes  no  estate 
which  was  not  then  possessed  by  the 
party."  Brown  v.  Jackson,  3  Wheat.  449, 
452,   4   L.   Ed.   432. 

Although  the  grantees  in  a  deed  ex- 
ecuted after,  but  recorded  before,  another 
conveyance  of  the  same  land,  being  bona 
fide  purchasers,  without  notice,  are  by 
law  deemed  to  possess  the  better  title; 
yet,  where  L.  conveyed  to  C.  the  land  in 
controversy,  specifically,  describing  him- 
self as  devisee  of  A.  S.,  by  whom  the 
land  was  owned  in  his  lifetime,  and  by 
a  subsequent  deed  (which  was  first  re- 
corded), L.  conveyed  to  B.  "all  the  right, 
title  and  claim  which  he,  the  said  A.  S., 
had,  and  all  the  right,  title  and  interest 
which  the  said  S.  holds,  as  legatee  and 
representative  to  the  said  A.  S.  deceased, 
oj  all  lands  lying  and  being  within  the 
state  of  Kentucky,  which  cannot  at  this 
time  be  particularly  described,  whether 
by  deed,  patent,  mortgage,  survey,  loca- 
tion, contract  or  otherwise,"  with  a  cove- 
nant of  warranty  against  all  persons 
claiming  under  L.,  his  heirs  and  assigns; 
it  was  held,  that  the  latter  conveyance 
operated  only  upon  lands,  the  right,  title 
and. interest  of  which  was  then  in  L.  and 
which  he  derived  from  A.  S.,  and  conse- 
quently, could  not  defeat  the  operation 
of  the  first  deed  upon  the  land  specifi- 
cally conveyed.  Brown  v.  Jackson,  3 
Wheat.  449,  4  L.  Ed.  432.  See  the  title 
CONTRACTS,  vol.  4,  p.  552;  VENDOR 
AND    PURCHASER. 

Patent  rights. — A  deed  by  which  a 
party  conveys  "all  his  property  and  es- 
tate, whatsoever  and  *.-heresoever,  of 
every  kind  and  description."  carries  pat- 
ent rights  and  extensions,  if  the  party  own 
any.  Railroad  Co.  v.  Trimble.  10  Wall. 
367.  19  L.  Ed.  948.  See  the  title  PAT- 
ENTS. 

Interest  as  mortgagee. — The  right  of 
the  grantor  a^  mortgagee  of  a  plantation 
will  pass  to  the  grantee  by  a  conveyance 
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"heirs,"  did  not  pass  a  fee,  but  only  a  life  estate.57 

3.  Conveyance  Purporting  to  Grant  Fee. — Unless  a  mistake  is  set  up  and 
established  the  limits,  or  terms,  of  a  deed  purporting  to  grant  an  unlimited  fee, 
will  not  be  disregarded.58 

4.  As  Dependent  upon  Kind  oe  Deed  Employed — a.  Bargain  and  Sale. — 
Any  claim  or  interest  that  the  grantor  possesses  in  the  property  conveyed  at  the 
time  of  the  execution  of  his  deed  passes  to  the  grantee  by  a  deed  of  bargain  and 
sale.59     A  deed  of  bargain  and  sale  will  convey  an  after-acquired  title.60 

b.  Release  or  Quitclaim  Deed. — A  release  or  quitclaim  deed  conveys  whatever 
interest    the   grantor    has    in    the    property   conveyed,61    at    the    date    of    its    de- 


purporting  to  convey  "all  the  right,  title, 
interest,  claim  and  demand  of  whatsoever 
nature  or  kind  in  and  to  Myrtle  Grove 
Plantation."  Cucullu  v.  Hernandez,  103 
U.  S.  105,  110,  26  L.  Ed.  322.  See  the  title 
MORTGAGES  AND  DEEDS  OF 
TRUST. 

57.  Necessity  for  word  "heirs." — Van- 
horn  v.  Harrison,  1  Dall.  137,  139,  1  L. 
Ed.   70. 

Release  of  bare  legal  title  on  partition 
between  equitable  owners  in  fee. — See 
the    title    PARTITION. 

Deed  to  trustees  and  their  successors. 
—See  the  title  TRUSTS  AND  TRUS- 
TEES. 

Necessity  of  word  "heirs"  in  deed 
operating  under  statute  of^  uses. — See 
ante,  "Covenant  to  Stand  Seized,"  III, 
B.    3. 

58.  Conveyance  purporting  to  grant  fee. 
—Van  Ness  V.  Washington,  4  Pet.  232,  233, 
7  L-  Ed.  842.  See  the  title  UNITED 
STATES. 

59.  Bargain  and  sale. — Moelle  v.  Sher- 
wood, 148  U.  S.  21,  29,  37   L.   Ed.  350. 

In  the  case  of  a  deed  of  bargain  and 
sale  the  grantor  impliedly  asserts  the  pos- 
session of  a  claim  to  or  interest  in  the 
property,  since  it  is  the  property  itself 
which  he  sells  and  undertakes  to  convey. 
Moelle  v.  Sherwood,  148  U.  S.  21,  29,  37 
L.  Ed.  350.  See  the  title  VENDOR  AND 
PURCHASER. 

60.  After-acquired  title  passes  by  deed 
of  bargain  and  sale. — "The  granting 
clause  is  in  these  words:  'The  said  par- 
ties of  the  first  part  have  aliened,  released, 
granted,  bargained,  sold,  and  by  these 
presents  they  do  alien,  release,  grant,  bar- 
gain, sell  and  convey  unto  the  said  par- 
ti, s  of  the  second  part,  their  heirs  and 
assigns  in  proportions  hereafter  speci- 
fied, the  equal  undivided  one-half  (l/2) 
of  all  and  singular  the  lands  lying  and 
being  in  the  state  of  Oregon,  granted  or 
intended  to  be  granted  to  the  state  of 
Oregon  by  act  of  congress,'  etc.  And 
the  habendum  i^:  'To  have  and  to  hold 
all  and  singular  the  land  and  premises 
hereby  conveyed,  to  wit,  said  undivided 
one-half  of  all  the  above-described  grant 
of  lands  listed  and  to  be  listed,  and  all 
the  right,  title  and  interest  of  the  party 
of  tip  firsl  part  therein.'  Such  a  deed  is 
clearlj  thing  more  than  one  of  quit- 
claim anil  .  it  is  a  deed  of  bargain 
and  sale,  and  will  convey  an  after-acquired 
title."      United    States   v.    California,    etc., 


Land  Co.,  148  U.  S.  31,  46,  37  L.  Ed.  354, 
approved  in  United  States  v.  Dalles  Mili- 
tary Road  Co.,  148  U.  S.  49,  37  L.  Ed.  362. 
61.  Release  or  quitclaim  conveys  in- 
terest of  grantor. — Van  Rensselaer  v. 
Kearney,  11  How.  297,  13  L-  Ed.  703; 
Moelle  v.  Sherwood,  148  U.  S.  21,  37  L. 
Ed.    350. 

Arkansas. — In  Arkansas  "a  quitclaim 
deed  is  a  substantive  mode  of  conveyance, 
and  is  as  effectual  to  convey  all  the  right, 
title,  interest,  claim  and  estate  of  the 
grantor  as  a  deed  with  full  covenants,  al- 
though the  grantee  has  no  possession  of 
or  prior  interest  in  the  land,"  and  it  is 
not  necessary  that  a  vendee  hold  "under 
a  deed  with  general  covenants  of  war- 
ranty to  entitle  him  to  protection  as  an 
innocent  purchaser;"  although,  where  "a 
person  bargains  for  and  takes  a  mere 
quitclaim  deed,  or  deed  without  warranty, 
it  is  a  circumstance,  if  unexplained,  to 
show  that  he  had  notice  of  imperfections 
in  the  vendor's  title,  and  only  purchased 
such  interest  as  the  vendor  might  have 
in  the  property."  McDonald  v.  Belding, 
145  U.  S.  492,  496,  36  L.  Ed.  788.  See  the 
title   VENDOR  AND   PURCHASER. 

Covenant  of  warranty. — A  quitclaim 
deed  will  carry  a  covenant  of  warranty 
before  its  breach  to  the  grantee.  Peters 
v.  Bowman,  98  U.  S.  56,  59,  25  L.  Ed.  91. 
See  the  title  COVENANTS,  ante,  p.  5. 

Fee  simple. — A  release  or  quitclaim 
deed  will  convey  a  fee  simple.  Van  Rens- 
selaer v.  Kearney,  11  How.  297,  13  L.  Ed. 
703;  Moelle  v.  Sherwood,  148  U.  S.  21,  37 
L.   Ed.  350. 

Grantor  possessing  no  interest. — Where 
a  grantor  has  no  interest  nothing  passes 
by  a  quitclaim.  Felix  v.  Patrick,  145  U. 
S.  317,  36  L.  Ed.  719.  See  post,  "As  De- 
pendent upon  the  Estate  or  Interest  of 
Grantor,"  V,  C,  5. 

Interest  passing  to  grantee  by  quitclaim 
where  grantor  estopped. — A.  conveyed 
premises  in  1851  to  B.,  and  took  from  him 
a  mortgage  for  the  purchase  money.  Both 
deeds  were  recorded.  B.  never  took  pos- 
session. A.,  by  an  instrument  recorded 
March  19,  1852,  assigned  the  mortgage  to 
C,  who  conveyed  the  premises  with  war- 
ranty to  D.,  under  whom  complainant 
claims  title.  B.  lived  near  the  premises 
for  years,  and  knew  that  C.  and  others 
were  in  adverse  possession  claiming  title, 
but  never  claimed  or  intimated  that  he 
had  himself  any  title.  B.  drew  the  con- 
veyance of  C.  to  D.,  and  as  a  notary  pub- 
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livery.62    A  quitclaim  deed  passes  the  title  as  the  grantor  held  it,  and  the  grantee 
takes  only  what  the  grantor  could  lawfully  convey.63 
c.    General  Warranty. — See  the  title  Covenants,  ante,  p.  5. 

5.  As  Dependent  upon  Estate  or  Interest  oe  Grantor. —  A  grantor 
can  convey  no  greater  interest  than  he  possesses.04  Although  the  maxim  is 
true,  that  a  person  cannot  grant  what  he  has  not,  yet  a  grant  can  take  effect  upon 
the  property  when  it  is  brought  into  existence,  and  belongs  to  the  grantor  in  ful- 
fillment of  an  express  agreement,  founded  on  good  and  valid  consideration,  when 
no  rule  of  law  is  infringed  or  rights  of  a  third  party  prejudiced.65 

6.  As  Dependent  upon  Mode  of  Designating  Beneficiaries — a.  Convey- 
ance for  "Use  of  the  United  States  Forever." — A  conveyance  for  the  "use  of  the 
United  States  forever"  conveys  an  absolute  unconditional  fee  simple  to  the 
United  States.66 

b.  Conveyance  to  Several  Grantees. — The  rule  in  Michigan,  as  well  as  in  all 
other  states  where  the  principles  of  the  common  law  prevail,  is  that  where  a 
conveyance  of  lands,  is  made  to  two  or  more  persons,  and  the  instrument  is 
silent  as  to  the  interest  which  each  is  to  take,  the  presumption  will  be  that  their 
interests  are  equal.67 

7.  Conveyance  oe  Future  Estate,  Reserving  Present  Estate  to 
Grantor. — See  the  title  Remainders,  Reversions  and  Executory  Interests. 
See,  also,  post,  "Reservations  and  Exceptions,"  V,  E. 

8.  Effect  of  Rule  in  Shelley's  Case.— See  the  title  Shelley's  Case, 
Rule  in. 

9.  Remainders,  Reversions  and  Executory  Interests. — See  the  title  Re- 
mainders, Reversions  and  Executory  Interests. 

10.  Conveyance  of  Oil,  Gas  or  Mineral  Rights. — See  the  title  Mines 
and  Minerals. 


lie  took  C.'s  acknowledgment  thereto,  and 
was  silent  as  to  any  defect  in  the  title.  B. 
executed  a  quitclaim  deed  of  the  premises 
in  1872  to  a  stranger.  Held,  that  the 
facts  made  a  complete  case  of  estoppel  in 
pais,  and  that  nothing  passed  by  B.'s 
deed.  Baker  v.  Humphrey.  101  U.  S.  494, 
25  L.  Ed.  1065.     See  the  title  ESTOPPEL. 

Interests  not  in  existence. — -"A  deed  of 
this  character  purports  to  convey,  and  is 
understood  to  convey,  nothing  more  than 
the  interest  or  estate  of  which  the  grantor 
is  seized  or  possessed  at  the  time;  and 
does  not  operate  to  pass  or  bind  an  in- 
terest not  then  in  existence."  Van  Rens- 
selaer v.  Kearney,  11  How.  297,  322,  13 
L.   Ed.   703. 

Liability  of  grantor  for  defects  in  title. 
—See  the  titles  COVENANTS,  ante,  p. 
5;  VENDOR  AND  PURCHASER. 

Purchaser's  method  of  protection  under 
quitclaim.— See  the  titles  COVENANTS, 
ante.  p.  5;  VENDOR  AND  PUR- 
CHASER. 

Distinction  between  quitclaim  or  re- 
lease, and  grant,  bargain  and  sale. — See 
ante,  "Distinction  between  Release  and 
Quitclaim,  and  Grant,  Bargain  and  Sale," 
I,  B.   1. 

What  constitutes  a  auitclaim  deed. — 
See  ante,  "Bargain   and   Sale,"  V,   C,   4,  a. 

Purchaser  under  ouitclaim  deed  as  be- 
ing bona  fide  purchaser. — See  the  title 
VENDOR    AND    PURCHASER. 

62.      Quitclaim      conveys      interest      of 
grantor  at  date  of  delivery. — Eclix  v.  Pat- 
rick,  145   U.    S.   317,   329,   36   L.    Ed.   719. 
5  U  S  Enc— 18 


63.  May  v.  Le  Claire,  11  Wall.  217,  232, 
20    L.    Ed.    50. 

64.  Grantor  conveys  no  greater  interest 
than  he  possesses. — Grecrg  v.  Sayre,  8 
Pet.  244,  8  L.  Ed.  932;  Polk  v.  Wendell,  5 
Wheat.  293,  308,  5  L,  Ed.  92;  Pennock  v. 
Coe,  2?.  How.  117,  128,  16  L.  Ed.  436; 
New  Orleans  v.  United  States,  10  Pet. 
662,  9  L.  Ed.  573;  Sampeyreac  v.  United 
States.  7  Pet.  222,  239,  8  L  Ed.  665.  Com- 
pare Brown  v.  Jackson,  3  Wheat.  449, 
352,  4  L.  Ed.  432.  See  the  titles  MORT- 
GAGES AND  DEEDS  OF  TRUST; 
PUBLIC  LANDS. 

Life  estate. — A  grantor  holding  only  a 
life  estate  can  convey  only  a  life  estate. 
Greger  v.  Sayre.  8  Pet.  244,  8  L.  Ed.  932. 
See   the   title   ESTATES. 

Interest  passing  by  quitclaim  where 
grantor  has  no  interest. — See  ante.  "Re- 
lease or  Quitclaim  Deed,"  V,  C,  4,  b. 

65.  Subsequent  acquisition  by  grantor. 
—Pennock  v.  Coe,  23  Hnw.  117,  16  L.  Ed. 
436.  See  the  titles  PUBLTC  LANDS; 
VENDOR   AND   PURCHASER. 

66.  "Conveyance  to  use  of  United  States 
forever." — Van  Ness  7'.  Washington,  4 
Pet.  232,  233,  7  L.  Ed.  842;  Potomac 
Steamboat  Co.  v.  Upper  Potomac  Steam- 
boat Co.,  100  U.  S.  672.  RRrt.  "7  L.  Ed. 
1070.  See  the  titles  TRUSTS  AND 
TRUSTEES;   UNITED   STATES. 

67.  Conveyance  to  two  or  more  gran- 
tees.— Loriner  v.  Palmer,  118  U.  S.  321, 
341,    30    L.    Ed.    211. 
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11.  Conveyance  "in  Trust."— See  the  titles  Counties,  vol.  4,  p.  825; 
Trusts  and  Trustees. 

D.  Operation  of  Legal  Conveyances  on  Equitable  Estates. — See  the 
title  Estates. 

E.  Reservations  and  Exceptions — 1.  Definitions  and  Distinctions. — 
See  post,  ''Reservation  or  Condition,"  V,  G,  4,  b. 

2.  Creation. — See  post,  "Conditions  and  Restrictions,"  V,  G. 

3.  Requisites  and  Validity. — Exception  or  Reservation  in  Favor  of 
Third  Persons. — An  exception  or  reservation  is  sometimes  void  for  being  in 
favor  of  third  persons.GS 

Necessity  for  Grantor  to  Assert  Verbally,  Right  to  Property  Ex- 
cepted.— When  a  reservation  is  made  in  a  deed,  it  is  not  necessary  in  order  to 
give  it  effect  that  the  grantor  should,  when  he  executes  the  deed,  assert  verbally 
his  right  to  the  property  excepted  from  the  conveyance.  Evidence  that  he  made 
no  such  assertion  is  clearly  incompetent  and  inadmissible.69 

Certainty. — An  exception  must  be  certain,70  or  capable  of  being  rendered 
certain.71  It  is  not  in  the  power  of  a  stranger  or  third  party  to  object  to  the 
vagueness  and  uncertainty  of  an  exception.72  The  rule  that  an  exception  must 
be  certain  is  also  applicable  to  a  reservation.73 

Repugnancy. — An  exception  must  not  be  repugnant  to  the  deed.74 

4.  Out  of  What  Part  of  Deed  Reservation  Should  Be  Made. — A  reser- 
vation may  be  inserted  in  any  part  of  a  deed.73 

5.  Interpretation  and  Construction. — Particular  Facts  Govern. — The 
meaning  of  a  reservation  must  be  determined  in  every  case  by  the  particular 
facts  of  such  case.76 

Liberal  Construction. — In  construing  an  exception,  if  the  grant  is  liberal, 
the  exception  will  be  given  a  liberal  construction.77 

Intention  of  Parties. — An  exception  is  construed  according  to  the  intention 
of  the  parties.78 

6.  Property  Excepted  or  Reserved. — See  the  title  Mines  and  Minerals. 

7.  Operation  and  Effect. — An  exception  in  a  grant  is  said  to  withdraw 
from  its  operation  some  part  or  parcel  of  the  thing  granted,  which,  but  for  the 
exception,  would  have  passed  to  the  grantee  under  the  general  description.  The 
effect  in  such  cases  in  respect  to  the  thing  excepted  is  as  though  it  had  never 


68.  Exception  or  reservation  in  favor 
of  third  persons. — Foxcroft  v.  Mallett,  4 
How.   353,  37;-).   11   L.   Ed.   1008. 

69.  Necessity  for  grantor  to  assert  ver- 
bally right  to  property  excepted. — Horn- 
buckle  v.  Stafford.  Ill  U.  S.  389,  394,  28 
L.   Ed.  468. 

70.  Certainty  of  exception. — Greenleaf 
v.  Birth,  6  Pet.  302,  8  L.  Ed.  406;  Fox- 
croft v.  Mallett,  4  How.  353,  375,  11  L. 
Ed.  1008. 

An  exception  is  sometimes  void  for  un- 
certainty. Foxcroft  v.  Mallett,  4  How. 
353,   375,   11   L.    Ed.   1008. 

71.  Capability  of  being  rendered  cer- 
tain.— Greenleaf  v.  Birth,  6  Pet.  302, 
8  L.  Ed.  406. 

72.  Objection  to  certainty  by  third  par- 
ties.—Greenleaf  v.  Birth,  6  Pet.  302, 
8  L.  Ed.  406. 

73.  Certainty  of  reservation. — Foxcroft 
v.  Mallett,  4  How.  353,  375,  11  L.  Ed. 
ions. 

A  reservation  is  sometimes  void  for  un- 
certainty. Foxcroft  v.  Mallett,  4  How. 
353,  37:>",   11    L.   Ed.   1008. 

74.  Repugnancy. — Greenleaf  v.  Birth.  6 
Pet  302,  *  L.  Fd.  406. 

Illustration. — Where  a  deed  "doth  grant, 


except  as  is  hereinafter  provided"  no  re- 
pugnancy exists,  since  the  exception  is 
not  out  of  a  thing  previously  granted,  but 
is  incorporated  into  the  substance  of  the 
granting  clause.  Greenleaf  v.  Birth,  6 
Pet.   302.  311,   8   L.    Ed.  406. 

75.  Portion  of  deed  in  which  reserva- 
tion made. — Foxcroft  v.  Mallett,  4  How. 
353,    373,    11    L.    Ed.    1008. 

76.  Particular  facts  govern. — Chicago,, 
etc..  R.  Co.  v.  Denver,  etc.,  R.  Co.,  143  U. 
S.  50fi,  613.  36  L.  Ed.  277.  See  the  title 
INTERPRETATION  AND  CON- 
STRUCTION. 

77.  Liberal  construction. — Chicago,  etc., 
R.  Co.  v.  Denver,  etc.,  R.  Co.,  143  U.  S. 
596.  614,  36  L.   Ed.  277. 

78.  Intention  of  parties. — Chicago,  etc., 
R.  Co.  v.  Denver,  etc.,  R.  Co.,  143  U.  S. 
596,  614,  36  L.  Ed.  277.  See  ante,  "Inten- 
tion of  Parties,"  V,  A.  1. 

Mode  of  ascertaining  intention. — The 
intent  of  the  parties  must  be  gathered 
from  the  character  of  the  conveyance,  the 
nature  and  situation  of  the  property  con- 
vved  and  of  the  nronertv  except^!,  and 
the  purpose  of  such  exception.  Chicago, 
etc..  R.  Co.  v.  Denver,  etc,  R.  Co.,  143  U. 
S.   596,  614,  36  L.   Ed.  277. 
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been  included  in  the  deed.79  The  fee  to  property  expressly  excepted  from  a 
deed  of  a  tract  of  land  remains  in  the  grantor,  and  hence  he  may  recover  the 
possession  of  the  premises  from  an  intruder.80 

8.  Pleading  and  Practice — a.  Pleading. — Where  there  is  an  exception  in 
the  general  granting  clause,  the  party  relying  upon  such  general  clause  must  in 
pleading  state  the  general  clause,  together  with  the  exception,  and  must  also 
show  by  the  testimony  that  he  is  not  within  the  exception.81 

b.  Burden  of  Proof. — Where  an  exception  exists  in  a  deed  the  burden  of  proof 
is  on  the  plaintiff  to  show  that  the  land  in  question  does  not  come  within  the  ex- 
ception.82 

c.  Questions  for  Jury. — The  effect  of  certain  parol  evidence  as  proving  that 
a  lot  was  excluded  from  a  deed  is  for  the  jury.83 

F.  Recitals— 1.  Necessity. — See  ante,  "Deed  Executed  under  Authority  of 
Decree,"  IV,  K. 

2.  Recitals  as  Evidence. — Recitals  as  Evidence  against  Strangers. — 
The  recitals  in  a  deed  are  of  no  evidence  except  as  against  the  parties  claiming 
thereunder.84  But  the  presumption  that  land  is  held  under  an  ancient  deed  being 
established,  recitals  in  the  deed,  consistent  with  the  other  evidence  in  the  case, 
may  be  used  as  proof  against  persons  who  are  not  parties  to  the  deed  and  who 


claim  no  right  under  it.S5 


79.  Exception  withdraws  portion  of 
property  granted. — Maxwell  Land  Grant 
Co.  v.  Dawson,  151  U.  S.  586,  604,  38  L. 
Ed.  279. 

In  a  deed  containing  the  words  "doth 
grant  except  as  hereinafter  excepted"  in 
order  to  ascertain  what  is  granted,  it  must 
be  first  ascertained  what  is  excepted, 
since  whatever  is  included  within  the  ex- 
ception is  excluded  from  the  grant 
Greenleaf  v.  Birth,  6  Pet.  302,  8  L. 
Ed.  406. 

80.  Fee  to  excepted  property  remains  in 
grantor. — Greenleaf  v.  Birth.  9  Pet.  292,  9 
L.  Ed.  132.     See  the  title   EJECTMENT. 

81.  Pleading. — Maxwell  Land  Grant  Co. 
V.  Dawson.  151  U.  S.  586,  604,  38  L.  Ed. 
279.  See  Ledbetter  v.  United  States,  170 
U.  S.  606,  611,  42  L.  Ed.  1162.  See  the 
title  PLEADING. 

82.  Burden  of  proof. — Maxwell  Land 
Grant  Co.  v.  Dawson,  151  U.  S.  586,  38 
L.  Ed.  279;  Hawkins  v.  Barney,  5  Pet. 
457,  8  L.  Ed.  190;  Bryan  v.  Forsyth,  19 
How.  334,  341,  15  L.  Ed.  674.  See,  gen- 
erally, the  title  PRESUMPTIONS  AND 
BURDEN  OF  PROOF. 

Illustrations. — "If,  for  example,  a  per- 
son should  convey  to  another  a  block  of 
land,  excepting:  therefrom  a  certain  lot 
previously  conveyed,  to  sustain  ejectment 
tor  any  particular  lot,  it  would  i>e  neces- 
sary for  the  plaintiff  to  show  that  it  was 
not  the  lot  which  had  been  previously 
conveyed."  Maxwell  Land  Grant  Co.  v. 
Dawson,  151  U.  S.  586,  604,  38  L.  Ed.  279. 
Compare  Greenleaf  v.  Birth,  6  Pet.  302, 
8  L.  Ed.  406.  See  the  titles  EJECT- 
MKXT;  PUBLIC  LANDS. 

A  deed  describing  a  large  estate  as  a 
whole,  but  excepting  from  the  grant  such 
tracts  "parts  of  said  estate''  warranted 
not  to  exceed  a  stated  number  of  acres 
"which  the  parties  of  the  first  part  have 
heretofore  sold  and  conveved."  casts  the 
burden  of  proof  on  the  plaintiff  to  show 


that  the  land  in  question  is  not  within  the 
excepting  clause.  Maxwell  Land  Grant 
Co.  v.  Dawson,  151  U.  S.  586,  38  L.  Ed. 
279. 

83.  Parol  evidence  as  to  exception  ques- 
tion for  jury. — Greenleaf  v.  Birth,  6  Pet. 
302,  8  L.  Ed.  406.  See  the  titles  PAROL 
EVIDENCE;  QUESTIONS  OF  LAW 
AND  FACT. 

84.  Recitals  only  evidence  against  par- 
ties— Payment  of  consideration. — The  re- 
cital of  the  receipt  of  payment  of  the 
consideration  in  a  deed  is  not  evidence 
of  the  payment  as  against  strangers  to 
the  deed.  Simmons  Creek  Coal  Co.  v. 
Doran,  142  U.  S.  417,  35  L.  Ed.  1062.  See 
ante,   "Consideration,"   IV,   B. 

Recitals  as  notice  to  other  grantees, 
purchasers  from  original  grantor. — Re- 
citals in  a  deed  are  not  notice  to  other 
grantees,  purchasers  from  the  original 
grantor.  Lewis  v.  Barnhart,  145  U.  S. 
56.  36  L.  Ed.  621.  See  the  titles  NOTICE; 
VENDOR   AND   PURCHASER. 

Recital  as  to  heirs. — The  recital  in  a 
deed  that  the  grantors  are  heirs  of  the 
one  who  has  the  possession  or  ownership 
of  the  title,  is  not  evidence  against  par- 
ties not  claiming  under  the  deed.  Roth- 
well  7'.  Dewees,  2  Black  613,  617,  17  L. 
Ed.   309. 

The  recital  of  one  deed  in  another  deed 
is  no  evidence  but  against  the  party  claim- 
ing under  it.  Morris  v.  Vanderen,  1  Dall. 
64,   67,   1   L.    Ed.   38. 

Recitals  in  deeds  of  release. — See  the 
title  RELEASE. 

85.  Recitals  in  ancient  deeds. — Deery 
V.  Cray,  5  Wall.  795.  796,  18  L.  Ed.  653; 
Carver  v.  Astor,  4  Pet.  1,  7  L.  Ed.  761; 
Crane  v.  Morris.  6  Pet.  598,  8  L.  Ed.  514. 
See  the  titles  ANCIENT  DOCL  M  K  \"TS, 
vol.  1.  p.  313:  DOCU.MF-.NTARY  EVI- 
DKNCK;  LANDLORD  AND  TENANT: 
PRESCRIPTION. 

Recitals  in  ancient  leases. — See  the  titles 
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Recital  of  One  Deed  in  Another  Deed. — A  recital  of  one  deed  in  another 
hinds  the  parties  and  those  who  claim  under  them.  Technically  speaking,  it 
operates  as  an  estoppel,  and  binds  parties  and  privies;  privies  in  blood,  privies 
in  estate,  and  privies  in  law.  But  it  does  not  bind  mere  strangers,  or  those  who 
claim  by  title  paramount  the  deed.  It  does  not  bind  persons  claiming  by  an  ad- 
verse title,  or  persons  claiming  from  the  parties,  by  title  anterior  to  the  date  of 
the  reciting  deed.80 

Pedigree. — The  recitals  of,  or  in  deeds,  with  respect  to  a  pedigree,  are  evi- 
dence.87 

Effect  of  Recital  on  Statute  of  Limitations. — A  recital  in  a  deed  is  good 
evidence  to  take  a  case  out  of  the  statute  of  limitations.88 

Locality  of  Property. — The  recitals  of  the  vendor  in  a  deed,  are  competent 
for  the  purpose  of  showing  the  precise  locality  of  the  property,  which  the  mem- 
orandum of  the  sale  was  intended  to  embrace.89 

Proof  of  Payment  of  Purchase  Money. — Recitals  in  a  deed  cannot  be  re- 
lied on  as  proof  of  the  payment  of  the  purchase  money.90 

Weight  and  Sufficiency. — A  recital  only  raises  a  prima  facie  presumption 
of  the  truth  as  stated  therein  and  hence  may  be  rebutted.91 

3.  Operation  and  Effect. — See  ante,  "Recitals  as  Evidence,"  V,  F,  2. 

4.  Recital  as  Estoppel. — See  the  titles  Covenants,  ante,  p.  5 ;  Estoppel. 
See.  also,  ante,  "Recitals  as  Evidence,"  V,  F,  2. 

G.  Conditions  and  Restrictions — 1.  Definitions  and  Distinctions  — 
Condition. — A  condition  is  "a  bridle"  or  restraint  on  the  grant. 


LANDLORD     AND     TENANT;       RE- 
LEASE. 

Recitals  in  marriage  settlements. — See 
the  title  MARRTAGE  CONTRACTS 
AXD   SETTLEMENTS. 

86.  Recital  of  one  deed  in  another  deed. 
—Carver  v.  Astor,  4  Pet.  1,  83,  7  L.  Ed. 
761;  Crane  v.  Morris,  6  Pet.  598,  8  L.  Ed. 
514;  Sabariego  v.  Maverick,  124  U.  S.  261, 
283.  31  L  Ed.  430.  See  the  title  ES- 
TOPPEL. 

The  recital  of  one  deed  in  another  deed 
is  nc  evidence,  but  against  the  party  claim- 
ing under  it.  Morris  v.  Vanderen.  1  Dail. 
64,   67,   1    L   Ed.   38. 

87.  Recital  of  pedigree. — Morris  v. 
Vanderen,  1  Dall.  64.  67,  1  L.  Ed.  38.  See 
the  title  PEDIGREE. 

88.  Effect  of  recital  on  statute  of  limi- 
tations.— King  v.  Riddle.  7  Cranch  168,  3 
L.  Ed.  304;  Shepherd  v.  Thompson,  122  U. 
S  231  235.  30  L.  Ed.  1156.  See  the  title 
LIMIT  \TION  OE  ACTIONS  AND  AD- 
VERSE POSSESSION. 

89.  Locality  of  property. — Ryan  v. 
United  States,  136  U.  S.  68,  84.  34  L.  Ed. 
447.  See  the  title  VENDOR  AND 
PURCHASER. 

90.  Proof  of  payment  of  purchase 
money. — Simmons  Creek  Coal  Co.  v. 
Doran,  1-12  U.  S.  417,  437,  35  L.  Ed.  1063, 
citing  Boone  v.  Chiles,  10  Pet.  177,  9  L. 
Ed 

91.  Prima  facie  evidence — Rebuttal. — 
Mumford  v.  Wardwell,  6  Wall.  423,  18  L. 
Ed.   756 

Illustration. — Where  a  statute  gave  to 
a  city  named,  certain  lands  of  the  state, 
excepting  such  as  bad  been  sold  or 
granted  by  a  certain  body  or  certain  of- 
ficers in  accordance   with  terms  specified, 


92 


or  had  been  sold  or  granted  by  a  certain 
officer  and  confirmed  by  a  certain  body, 
but  declared  also  that  the  deed  by  which 
any  of  the  excepted  lands  were  conveyed 
by  such  body  or  officer  should  be  "prima 
facie  evidence  of  title  and  possession,  to 
enable  the  plaintiff  to  recover  possession 
of  the  land  so  granted;"  held,  that  the 
deed  made  under  the  statute  being  in  evi- 
dence, and  reciting  that  due  public  notice 
of  the  intended  sale  was  given  before  it 
was  exposed  to  sale  and  sold  to  the  origi- 
nal grantee,  a  compliance  with  the  terms 
upon  which  sales  were  to  be  made  (such 
as  sufficient  notice)  was,  under  its  terms, 
primarily  to  be  presumed,  and  that  it  was 
cast  upon  any  one  alleging  noncompli- 
ance to  prove  it.  Mumford  v.  Wardwell, 
6  Wall.  423,  18  L  Ed.  756. 

Consideration. — The  recital  in  a  deed 
acknowledging  the  payment  of  the  con- 
sideration is  only  prima  facie  evidence  of 
its  payment,  and  may  be  controlled  or  re- 
butted by  other  evidence.  Mills  v.  Dow, 
133  U.   S.   423,  431,  33   L.   Ed.   717. 

It  is  well  settled  in  Massachusetts,  that 
a  recital  in  a  deed,  acknowledging  pay- 
ment of  the  consideration  stated,  is  only 
prima  facie  proof,  and  is  subject  to  be 
controlled  or  rebutted  by  other  evidence. 
Mills  v.  Dow,  133  U.  S.  423,  431,  33  L. 
Ed.   717. 

92.  Condition  defined. — Foxcroft  v. 
Mallett,  4  How.  353.  376,  ii  L.  Ed.  1008. 
See  the  title  CONDITION,  vol.  3,  p. 
1005. 

Repugnant  conditions. — See  post,  "Valid- 
ity," V,  G,  5.  See  the  title  CONDI- 
TIONS, vol.  3,  p.  1007. 

Conditions  in  public  grants. — See  the 
title  PUBLIC  LANDS. 
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Conditions  Precedent. — Conditions  precedent  are  such  as  must  happen  or 
be  performed,  before  the  estate  can  vest  or  be  enlarged.93 

Conditions  Subsequent. — A  condition  subsequent  vests  title  subject  to  be 
divested  only  by  a  breach  and  an  entry  for  condition  broken.94 

Proviso. — A  proviso  in  a  deed  is  a  limitation  or  exception  to  a  grant  made  or 
authority  conferred.95 

Distinction  between  Condition  Precedent  and  Condition  Subsequent. 
— There  is  a  wide  distinction  between  a  condition  precedent  where  no  title  has 
vested  and  none  is  to  vest  until  the  condition  is  performed,  and  a  condition  sub- 
sequent, operating  by  way  of  defeasance.96 

2.  Right  to  Impose  Restrictions. — The  owner  of  property  has  a  right  to 
dispose  of  it  with  a  limited  restriction  on  its  use,  however  much  the  restriction 
may  affect  the  value  or  the  nature  of  the  estate.97 

3.  Creation. — Appropriate  Language. — The  usual  words  to  create  a  con- 
dition are,  "so  that,"  "provided,"  "if  it  shall  happen,"  etc. ;  and  the  usual  words 
employed  to  create  a  limitation  are,  "which,"  "so  long  as,"  "until,"  "during," 
etc..  or  words  of  similar  import.98 

Creation  by  Implication. — The  case  ought  to  be  a  very  strong  one,  which 
should  authorize  a  court  to  create,  by  implication,  a  restriction,  which  the  order 
of  the  language  does  not  necessarily  import  or  justify.  It  ought  to  be  one  in 
which  no  judicial  doubt  could  exist  of  the  real  intention  of  the  parties,  to  create 
such  a  restriction.1 

4.  Construction  of  Conditions — a.  In  General. — A  condition  is  construed 
according  to  the  intent  of  the  parties,2  as  gathered  from  an  examination  of  the 
whole  instrument.3  Conditions  must  be  construed  as  relating  only  to  the  sub- 
ject matter,   looking  to   the  whole   deed,   and   the   obvious  intent  of  the  parties 


93.  Conditions  precedent  defined. — 
Vanhorne  v.  Dorrance,  2  Dall.  304,  317,  1 
L.   Ed.   391. 

94.  Condition  subsequent. — Foxcroft  v. 
Mallett,  4  How.  353.  377.  11  L.  Ed.  1008. 
See  the  title  CONDITIONS,  vol.  3,  p. 
100(5. 

95.  Proviso. — Voorhees  v.  Jackson.  10 
Pet.  449,  471.  9  L.  Ed.  490.  See  the  titles 
CONDITIONS,  vol.  3,  p.  1005;  PUB- 
LIC LANDS. 

96.  Condition  precedent  and  condition 
subsequent  distinguished. — Davis  v.  Gray, 
1G  Wall.  203.  229.  21  L.  Ed.  447.  See  the 
title  CONDITIONS,  vol.  3,  pp.  1007, 
1008. 

Illustrations  of  conditions  subsequent. 
— A  grant  of  land,  "said  land  being  con- 
veyed upon  the  express  understanding 
and  condition"  that  a  certain  institute  of 
learning  then  incorporated  "shall  be  per- 
manently located  upon  said  lands,"  be- 
tween the  date  of  the  deed  and  the  same 
day  in  the  succeeding  year,  is  a  grant 
upon  condition,  a  condition  subsequent. 
Mead  v.  Ballard,  7  Wall.  290.  19  L.  Ed. 
190,  approved  in  Newton  v.  Commission- 
ers, 100  U.  S.  548.  562,  25  L.  Ed.  710.  See 
the   title    CONDITIONS,   vol.   3,   p.    1006. 

97.  Right  to  impose  restrictions. — Co- 
well  v.  Springs  Co.,  100  U.  S.  55,  57,  25 
L.  Ed.  547.  See,  generallv.  the  title 
VENDOR   AND   PURCH ASK R. 

98.  Appropriate  language  used  to 
create  a  condition  or  limitation. — Stuart 
V.  Kaston,  170  U.  S.  383,  397,  42  L.  Ed. 
1078. 


"In  Sheppard's  Touchstone  it  is  said: 
'If  the  words  in  the  close  or  conclusion 
of  a  condition  be  thus:  that  the  land  shall 
return  to  the  enfeoffor,  etc.,  or  that  he 
shall  take  it  again  and  turn  it  to  his  own 
profit,  or  that  the  land  shall  revert,  or 
that  the  feoffor  shall  recipere  the  land, 
these  are,  either  of  them,  good  words  in 
a  condition  to  give  a  re-entry — as  good 
as  the  word  "re-enter" — and  by  these 
words  the  estate  will  be  made  condi- 
tional.' '  Schulenberg  v.  Harriman,  21 
Wall.  44,  62,  22  L.  Ed.  551,  approved  in 
United  States  v.  Tennessee,  etc.,  R.  Co., 
176   U.    S.   242.   250,   44   L.    Ed.    452. 

"Proviso."— See  the  titles  CONDI- 
TIONS, vol.  3,  p.  1005;  TRUSTS  AND 
TRUSTEES. 

Words  of  limitation. — Words  of  limi- 
tation may  be  taken  for  a  condition.  Fox- 
croft v.  Mallett,  4  How.  353,  376.  11  L. 
Ed.   1008. 

1.  Creation  of  condition  by  implica- 
tion.— Duvall    v.    Craig,    2    Wheat.    45,    57, 

4  L.    Ed.    180. 

2.  Intent   of   parties. — Stanley    v.    Colt, 

5  Wall.  119,  166,  18  L.  Ed.  502;  Duvall  v. 
Craig.  2  Wheat.  45.  57,  4  L.  Ed.  ISO;  Fox- 
croft v.  Mallett,  4  How.  353,  374,  n  L. 
Kd.  1008.  See  ante,  "Intention  of  Parties," 
V,   A.   1. 

3.  Intention  gathered  from  whole  in- 
strument.— Stanley  ;'.  Colt.  5  Wall.  U9. 
166,  18  L.  Ed.  502;  Foxcroft  v.  Mallett.  4 
How.  353,  374,  11  L.  Ed.  1008.  See  ante. 
"Whole  Instrument  Construed  Together," 
V,  A,  4. 
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in  the  whole.4  A  condition,  when  relied  upon  to  work  a  forfeiture,  is  construed 
with  great  strictness.  The  grantor  must  stand  on  his  legal  rights,  and  any  am- 
biguity in  his  deed  or  defect  in  the  evidence  offered  to  show  a  breach  will  be 
taken  most  strongly  against  him,  and  in  favor  of  the  grantee.  A  condition  will 
not  be  extended  beyond  its  express  terms  by  construction.  The  grantor  must 
bring  himself  within  these  terms  to  entitle  him  to  a  forfeiture.5 

b.  Reservation  or  Condition. — The  nature  of  a  transaction,  as  well  as  the 
language,  may  well  be  regarded  always  in  deciding  whether  a  case  is  a  reserva- 
tion or  a  condition.0 

c.  Condition  or  Covenant. — A  provision  may  be  inserted  in  an  instrument  as  to 
land,  which  will  be  construed  either  a  condition,  or  a  covenant,  as  seems  most 
appropriate." 

d.  Conditions  in  Different  Clauses. — A  condition  in  one  clause  of  a  grant 
should  receive  the  same  construction  as  a  condition  in  another  part  of  the  grant, 
and  in  the  same  words,  unless  repugnant  to  the  context  or  manifestly  requiring 
a  different  one.8 

e.  Conditions  Subsequent. — Conditions  subsequent  are  not  favored  in  the 
law.9 

5.  Validity. — Reduction  of  Estate  to  Less  than  Fee. — If  a  condition  re- 
duces the  estate  conveyed  to  less  than  a  fee,  the  condition  is  void.10 

Repugnancy  and  Inconsistency. — Conditions  must  not  be  repugnant  to  the 
estate  granted,  nor  inconsistent.11 

Unlawful  or  against  Public  Policy. — Conditions  must  not  be  unlawful  or 
against  public  policy.12 

6.  Portion  of  Deed  in  Which  Condition  Made. — A  condition  may  be  in- 
serted in  any  part  of  a  deed.13 

7.  Breach  or  Performance — a.  Necessity  for  Performance. — This  subject 
is  treated  elsewhere  in  this  article.14 


4.  Foxcroft  v.  Mallett,  4  How.  353, 
374,  11  L.  Ed.  1008. 

5.  Conditions  construed  strictly. — New 
York  Indians  v.  United  States,  170  U. 
S.  1,  25,  26,  42  L.  Ed.  927.  See  ante,  "Con- 
strued   against    Grantor,"    V,    A,    2. 

6.  Reservation  or  condition. — Foxcroft 
v.  Mallett,  4  How.  353,  376,  11  L.  Ed. 
1008.  See  ante,  "Reservations  and  Ex- 
ceptions,"  V,    E. 

7.  Condition  or  covenant. — Foxcroft  v. 
Mallett,  4  How.  353,  376,  11  L.  Ed.  1008. 
See  the  title  COVENANTS,  ante,  p.  5. 

8.  Conditions  in  different  clauses. — Paw- 
let  v.  Clark,  9  Cranch  292,  3  L.  Ed.  735. 
See  the  title  PUBLIC  LANDS. 

9.  Condition  subsequent  not  favored. — 
Davis  v.  Gray,  16  Wall.  203,  230,  21  L.  Ed. 
447.  See  the  title  CONDITIONS,  vol.  3, 
p.  1007. 

10.  Reduction  of  estate  by  condition  to 
less  than  fee. — Holden  v.  Joy,  17  Wall. 
211,  250,  :.'l    L  Ed.  523. 

11.  Repugnancy  and  inconsistency. — 
Cowell  v.  Springs  Co.,  100  U.  S.  55,  25  L. 
Ed.  547.  See  the  title  CONDITIONS, 
vol.  3,  p.  lour. 

Condition  restricting  sale  and  manufac- 
ture of  intoxicating  liquors. — A  condition 
in  a  deed  conveying  land,  that  intoxicating 
liquors  shall  never  In-  manufactured,  sold, 
or  otherwise  disposed  of  as  a  beverage  in 
any    place    of    public    resort   thereon,    and 


that  if  the  condition  be  broken  by  the 
grantee,  his  assigns  or  legal  representa- 
tives, the  deed  shall  become  null  and  void, 
and  the  title  to  the  premises  revert  to  the 
grantor,  is  not  repugnant  to  the  estate 
granted.  Cowell  v.  Springs  Co.,  100  U.  S. 
55,  25  L.  Ed.  547.  See  the  title  INTOXI- 
CATING LIQUORS. 

12.  Conditions  must  not  be  unlawful  or 
against  public  policy. — Cowell  v.  Springs 
Co.,  100  U.  S.  55,  25  L.  Ed.  547.  See  the 
title  ILLEGAL  CONTRACTS. 

A  condition  in  a  deed  conveying  land 
that  intoxicating  liquors  shall  never  be 
manufactured,  sold,  or  otherwise  disposed 
of  as  a  beverage  in  any  place  of  public  re- 
sort thereon,  and  that  if  this  condition  be 
broken  by  the  grantee,  his  assigns  or  legal 
representatives,  the  deed  shall  become 
null  and  void,  and  the  title  to  the  premises 
revert  to  the  grantor,  is  not  unlawful  or 
against  public  policy.  Cowell  v.  Springs 
Co.,  100  U.  S.  55,  25  L.  Ed.  547.  See,  gen- 
erally, the  title  INTOXICATING  LIQ- 
UORS. 

13.  Portion  of  deed  in  which  condition 
made. — Foxcroft  v.  Mallett,  4  How.  353, 
373,  11  L.  Ed.  1008. 

14.  Necessity  for  performance. — See 
ante,  "Evidence,"  IV,  J,  3. 

Conditions  precedent. — See  post,  "Con- 
ditions Precedent,"  V,  G,  7,  c. 

Conditions  copulative. — See  post,  "Con- 
ditions Copulative,"  V,  G,  7,  d. 
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b.  Rule  in  Equity  and  at  Law  Contrasted  as  to  Performance. — See  the  title 
Conditions,  vol.  3,  p.  1008. 

c.  Conditions  Precedent. — It  is  a  known  maxim,  that  where  the  estate  is  to 
arise  upon  a  condition  precedent,  it  cannot  vest  until  that  condition  is  performed ; 
and  this  has  been  so  strongly  adhered  to,  that  even  where  the  condition  has  be- 
come impossible,  no  estate  or  interest  grew  thereupon.15 

d.  Condition  Copulative. — Where  a  condition  copulative  precedes  an  estate, 
the  whole  must  be  performed,  before  the  estate  can  arise ;  or  where  an  act  is 
previous  to  any  estate,  and  that  act  consists  of  several  particulars,  every  partic- 
ular must  be  performed  before  the  estate  can  vest  or  take  effect.16 

e.  Conditions  Subsequent. — A  condition  subsequent,  attached  to  a  grant  of 
land  requiring  the  grantees  to  locate  a  school  building  on  the  piece  of  property,  is 
complied  with  where  the  trustees  pass  a  resolution  locating  the  building  on  the 
land,  with  the  intention  that  it  shall  be  the  permanent  place  of  conducting  the 
business  of  the  corporation,  even  though  the  building  erected  in  pursuance  of  the 
resolution  is  afterwards  destroyed  by  fire  and  the  institute  subsequently  erected 
on  another  piece  of  land.17 

f.  Effect  of  Breach,  Nonperformance  or  Performance— "Effect  of  Breach. — 
Where  the  title  to  property  has  passed  and  an  estate  has  become  vested,  the 
breach  of  a  condition  subsequent  does  not  ipso  facto  produce  a  reverter  of  the 
title  to  the  grantor.18 

Although  a  condition  subsequent  is  broken,  the  estate  continues  in  full  force 
in  the  grantee  until  the  proper  steps  are  taken  by  the  grantor  to  consummate  the 
forfeiture.19 

Nonperformance. — If  a  condition  subsequent  is  not  complied  with  within 
the  specified  time  the  grantor  can  refund  the  consideration  money  and  recover 
the  property  conveyed  on  condition.20  Where  a  deed  is  made  absolute  upon 
payment  of  a  certain  amount,  with  a  stipulation  therein,  that  on  the  happening 
of  a  certain  specified  contingency,  a  further  payment  is  to  be  made,  the  title 
vested  by  the  first  condition  is  not  divested  by  the  fact  that  the  second  con- 
tingency does   not  happen.21 


15.  Conditions  precedent. — Vanhorne  v. 
Dorrance,  2  Dall.  304,  317,  1  L.  Ed.  391. 

Conditions  precedent  admit  of  no  lati- 
tude; they  must  be  strictly,  literally  and 
punctually  performed.  Vanhorne  v.  Dor- 
rance, 2  Dall.  304,  317,  1  L.  Ed.  391. 

16.  Condition  copulative. — Vanhorne  v. 
Dorrance,  2  Dall.  304,  317,  1  L.  Ed.  391. 

17.  Condition  subsequent. — Mead  v. 
Ballard,  7  Wall.  290,  19  L.  Ed.  190.  Ap- 
proved in  Newton  v.  Commissioners,  100 
U.  S.  548,  562,  25  L.  Ed.  710;  Texas,  etc., 
R.  Co.  v.  Marshall,  136  U.  S.  393,  403,  34  L. 
Ed.  385. 

18.  Effect  of  breach. — Ruch  v.  Rock  Is- 
land, 97  U.  S.  693,  696,  24  L.  Ed.  1101; 
Schulenberg  v.  Harriman,  21  Wall.  44,  22 
L.  Ed.  551;  United  States  v.  Northern 
Pac.  R.  Co.,  177  U.  S.  435,  441,  44  L.  Ed. 
836;  Schow  v.  Harriman,  154  U.  S.  609,  22 
L.  Ed.  556;  St.  Louis,  etc.,  R.  Co.  v.  Mc- 
Gee.  115  U.  S.  469.  743,  29  L.  Ed.  446;  At- 
lantic &  Pac.  R.  Co.  v.  Mingus,  165  U.  S. 
413,  430,  41  L.  Ed.  770.  See  post,  "En- 
forcement of  Forfeiture,"  V,  G.  10.  See 
the  title  PUBLIC  LANDS. 

The  breach  of  conditions  subsequent, 
which  are  not  followed  by  a  limitation 
over  to  a  third  person,  does  not,  ipso 
facto,   work    a    forfeiture    of   the    freehold 


estate  to  which  they  are  annexed.  It  only 
vests  in  the  grantor  or  his  heirs  a  right  of 
action  which  cannot  be  transferred  to  a 
stranger,  but  which  they,  without  an  ac-. 
tual  entry  or  a  previous  demand,  can  en- 
force by  a  suit  for  the  land.  Ruch  v. 
Rock  Island,  97  U.  S.  693,  24  L.  Ed.  1101, 
approved  in  Atlantic  &  Pac.  R.  Co.  v.  Min- 
gus, 165  U.  S.  413.  430,  41  L.  Ed.  770.  See 
the  title  CONDITIONS,  vol.  3,  p.  1008. 

19.  Ruch  v.  Rock  Island,  97  U.  S.  693, 
696,  24  L  Ed.  1101;  Schulenberg  v.  Harri- 
man, 21  Wall.  44,  22  L.  Ed.  551;  United 
States  v.  Southern  Pac.  R.  Co.,  146  U.  S. 
570,  36  L.  Ed.  1091;  United  States  v. 
Northern  Pac.  R.  Co.,  152  U.  S.  284,  38  L. 
Ed.  443;  Schow  v.  Harriman,  154  U.  S.  609, 
22  L  Ed.  556;  St.  Louis,  etc.,  R.  Co.  v.  Mc- 
Gee,  115  U.  S.  469,  29  L  Ed.  446;  Lake 
Superior  Ship  Canal,  etc.,  Co.  v.  Cunning- 
ham, 155  U.  S.  354,  371,  39  L.  Ed.  183; 
United  States  v.  Northern  Pac.  R.  Co , 
177  U.  S.  435,  440,  44  L  Ed.  836.  See  post. 
"Enforcement  of  Forfeiture,"  V,  G,  10 
See  the  titles  CONDITIONS,  vol.  3,  p. 
100R;  PUBLIC  LANDS. 

20.  Nonperformance. — Mead   v.    Ballard 
7  Wall.  290,   19  L.   Ed.   190. 

21.  Ca^sell   v.    Carroll,   11    Wheat.   134    6 
L.  Ed.  438.  See  the  title  PUBLIC  LANDS. 
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Effect  of  Performance. — If  a  condition  subsequent  is  performed  within  the 
time  stipulated,  the  grantor's  right  of  reverter  is  gone.22 

g.  Persons  Entitled  to  Benefit  of  Conditions  or  Breach. — A  condition  subse- 
quent when  broken  can  only  be  taken  advantage  of  by  the  grantor,  during  his 
lifetime.23  After  the  death  of  the  grantor  a  forfeiture  for  breach  of  a  con- 
dition subsequent  can  only  be  asserted  by  those  in  privity  of  blood  with  him,24 
or  his  heirs ;  or  his  successors  in  case  of  an  artificial  person.25 

h.  Excuse  for  Nonperformance. — The  rule  at  law  is,  that  if  a  condition  sub- 
sequent be  possible  at  the  time  of  making  it,  and  becomes  afterwards  impossible 
to  be  complied  with,  by  the  act  of  God,  or  the  law,  or  the  grantor,  the  estate 
having  once  vested,  is  not  thereby  divested,  but  becomes  absolute.26  But 
where  the  rule  would  blot  out  the  conditions  and  would  be  harsh  and  work  in- 
justice, equity  will  not  apply  the  principle  to  that  extent.  It  will  regard  the 
conditions  as  if  no  particular  time  for  performance  were  specified.  In  such 
cases  the  rule  is  that  the  performance  must  be  within  a  reasonable  time.27 

i.  Release  or  Waiver  of  Breach. — Breaches  of  conditions  subsequent  may  be 
waived  by  the  grantor  either  expressly  or  in  pais.2S 

8.  Operation  and  Effect. — A  condition  is  a  charge  on  the  land,  as  an  en- 
cumbrance, by  the  very  terms  of  the  deed  ;  and  a  title  to  the  land  cannot  be 
conveyed  which  is  free  from  the  condition.29 

9.  Termination. — A  condition  not  to  alien  without  license  is  finally'  deter- 
mined by  the  first  license  given.30 

10.  Enforcement  of  Forfeitures — a.  Mode  in  General. — In  order  to  re- 
invest the  title  in  the  grantor  on  breach  of  a  condition  subsequent  there  must  be 


22.  Performance. — Mead  v.  Ballard,  7 
Wall.  290.  19  L.  Ed.  190.  See  Foxcroft  V. 
Mallett,  4  How.  353,  377,  11   L.  Ed.  1008. 

23.  Persons  entitled  to  take  advantage 
of  breach. — Schulenberg  v.  Harriman,  21 
Wall.  44,  22  L.  Ed.  551;  Holden  v.  Joy,  17 
Wall.  211,  250,  21  L.  Ed.  523;  Ruch  v.  Rock 
Island,  97  U.  S.  693.  696,  24  L.  Ed.  1101; 
Southern  Pac.  R.  Co.  v.  United  States,  163 
U.  S.  1,  61,  42  L.  Ed.  355;  Schow  v.  Har- 
riman, 154  U.  S.  609,  22  L.  Ed.  556;  Atlan- 
tic &  Pac.  R.  Co.  v.  Mingus,  165  U.  S.  413, 
430,  41  L.  Ed.  770;  Cooper  v.  Roberts,  18 
How.  173,  181,  15  L.  Ed.  338;  Holden  v. 
Joy.  17  Wall.  211,  250.  21  L.  Ed.  523' 
Davi-  v.  Gray.  16  Wall.  203,  230,  21  L.  Ed. 
447;  Van  Wyck  v.  Knevals,  106  U.  S.  360, 
369,  27  L.  Ed.  201;  Bybee  v.  Oregon,  etc., 
R.  Co..  139  U.  S.  663,  674,  35  L.  Ed.  305; 
Lake  Superior  Ship  Canal,  etc.,  Co.  v. 
Cunningham,  155  U.  S.  354,  371,  39  L.  Ed. 
183;  Emigrant  Co.  v.  County  of  Adams, 
100  U.  S.  61,  25  L.  Ed.  653;  Webster  V. 
Cooper,  14  How.  488,  14  L.  Ed.  510;  Tay- 
lor v.  Mason,  9  Wheat.  325,  6  L.  Ed.  101; 
Finlay  v.  King,  3  Pet.  346,  7  L.  Ed.  701.  See 
the  titles  CONDITIONS,  vol.  3,  p.  1008; 
CONTRACTS,  vol.  4,  p.  552;  PUBLTC 
LANDS;  WILLS. 

The  right  to  sue  at  law  for  the  breach 
of  a  condition  subsccpient  is  not  alien- 
able  Davis  v.  Cray,  16  Wall.  203,  230,  21 
L.  Ed.  447;  Schulenberg  v.  Harriman,  21 
Wall.  44,  63.  22  L.  Ed.  551;  Hopkins  v. 
Grimshaw,  165  U.  S.  342,  348,  41  L  Ed. 
739;  Ruch  v.  Rock  Island,  97  U.  S.  693", 
24  L.  Ed.  1101.  But  see  Scott  v.  Lunt.  7 
Pet.    596,  S  L.  Ed.   797. 

PnMic  grants.— See  the  title  PUBLIC 
LANDS. 


24.  Privies  in  blood. — Davis  v.  Gray, 
16  Wall.  203,  230.  21  L  Ed.  447;  Ruch  v. 
Rock  Island,  97  U.  S.  693,  696,  24  L.  Ed. 
1101;  Atlantic  &  Pac.  R.  Co.  v.  Mingus, 
165  U.    S.  413,  430,  41   L.   Ed.   770. 

25.  Right  of  heirs,  or  successors. — Schu- 
lenberg v.  Harriman,  21  Wall.  44,  22  L. 
Ed.  551;  Schow  v.  Harriman,  154  U.  S. 
609,  22  L.  Ed.  556;  Bybee  v.  Oregon,  etc., 
R.  Co.,  139  U.  S.  663,  674.  35  L.  Ed.  305. 

26.  Excuses  for  nonperformance. — Da- 
vis v.  Gray,  16  Wall.  203,  230,  21  L.  Ed. 
447.  To  the  same  effect,  see  United  States. 
V.  Arredondo,  6  Pet.  691,  745,  8  L.  Ed. 
547;  Huidekoper  v.  Douglass,  3  Cranch  1, 
73,  2  L.  Ed.  347;  Hughes  V.  Edwards,  9 
Wheat.  489.  494,  6  L  Ed.  142.  See,  also, 
the  titles  CONDITIONS,  vol.  3,  p.  1007; 
CONTRACTS,  vol.  4,  p.  552;  PUBLIC 
LANDS;  WILLS. 

27.  Equitable  relief. — Davis  v.  Gray,  16 
Wall.  203,  230,  21  L  Ed.  447.  See  the 
title  PUBLIC  LANDS.  See,  also,  the  ti- 
tle CONDITIONS,  vol.  3.  p.  1007. 

28.  Waiver  of  breach. — Davis  v.  Gray,  16 
Wall.   203,  232,  21    L.    Ed.   447. 

29.  Condition  charge  on  land. — Fox- 
croft v.  Mallett,  4  How.  353,  376,  11  L.  Ed. 
1008. 

Illustrations.— See  the  title  PUBLIC 
LANDS. 

"In  our  view,  it  operates  like  a  covenant, 
which  runs  with  the  land;  and  all  assign- 
ees are  bound  by  covenants  real,  that 
run  with  the  land."  Foxcroft  v.  Mallett,  4 
How.  353,  376,  11  L.  Ed.  1008.  See  the  ti- 
tle COVENANTS,  ante,  p.  5. 

30.  Termination. — Davis  7'.  Gray,  16 
Wall  :.'<>::.  230.  21  L.  Ed  W  See  the  title 
RESTRAINT  ON   ALIENATION. 
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some  act  or  declaration  upon  the  part  of  the  grantor.31 

b.  Entry  or  Previous  Demand — (1)  Right  of  Re-Entry. — The  grantor  in  a 
private  grant  may  re-enter  or  retake  the  property  in  case  of  breach  of  a  con- 
dition subsequent.02 

(2)  Necessity. — The  reserved  right  of  the  grantor  of  a  private  grant,  for 
breach  of  a  condition  subsequent,  must  be  an  entry  or  its  equivalent.33 

(3)  Conditions  Precedent  to  Re-Entry. — If  an  estate  be  granted  upon  a  con- 
dition subsequent,  no  express  words  of  forfeiture  or  reinvestiture  of  title  are 
necessary  to  authorize  the  grantor  to  re-enter  in  case  of  a  breach  of  such  con- 
dition.34 

(4)  Parties. — See  ante,  "Persons  Entitled  to  Benefit  of  Conditions  or  Breach," 
V,  G,  7,  g. 

(5)  Burden  of  Proof. — Where  a  grantor  enters  for  breach  of  a  condition  or 
stipulation,  the  burden  is  upon  him  to  show  that  his  entry  is  justifiable.35 

(6)  Sufficiency. — In  the  case  of  a  private  grant,  an  entry  by  the  grantor,  or 
any  act  equivalent  thereto,  showing  a  purpose  to  take  advantage  of  the  breach 
of  condition  subsequent,  and  to  reclaim  the  estate  forfeited  by  such  breach,  is 
all  that  is  required.36 

c.  Equitable  Relief. — See  the  titles  Conditions,  vol.  3,  p.  1007;  Injunctions. 

VI.     Loss   or  Relinquishment   of  Rights   under  Deed. 

A.  Destruction,  Release,  Cancellation  or  Surrender. — Acquiescence 
expressed  by  parol  and  mutual  understanding  that  a  title  shall  be  released  can- 
not be  made  a  substitute  for  a  deed  of  release  or  surrender;  executed  and 
recorded  deeds,  under  seal,  can  be  surrendered  and  canceled  onlv  by  other 
deeds  under  seal.37     The  voluntary  destruction  of  a  deed  by  the  parties' thereto 


31.  Necessity  for  acts  or  declarations  by 
grantor. — Ruch  v.  Rock  Island,  97  U.  S. 
693.  696,  24  L.  Ed.  1101;  Atlantic  &  Pac. 
R.  Co.  V.  Mingus,  165  U.  S.  413,  430.  431,  41 
L.  Ed.  770.  See  the  title  PUBLIC 
LANDS. 

32.  Right  of  re-entry. — New  York  In- 
dians v.  United  States,  170  U.  S.  1,  24,  25, 
42  L.  Ed.  927.  Compare  Schlesinger  v. 
Kansas  City,  etc.,  R.  Co.,  152  U.  S.  444, 
453,  38  L-  Ed.  507  (right  of  entry  in  public 
grant). 

Public  grants.— See  the  title  PUBLIC 
LANDS. 

Nature  of  right  of  re-entry.— The  right 
of  re-entry  is  not  an  estate  in  lands,  nor  a 
possibility  of  reverter.  It  is  a  chose  in  ac- 
tion. Schulenberg  v.  Harriman,  21  Wall. 
44,  22  L.  Ed.  551. 

33.  Necessity  for  re-entry. — Schulen- 
berg v.  Harriman.  21  Wall.  63,  22  L.  Ed.  551; 
Davis  v.  Gray,  16  Wall.  44,  203,  230.  21  L. 
Ed.  447;  Atlantic  &  Pac.  R.  Co.  V.  Mingus, 
165  U.  S.  413,  430,  41  L.  Ed.  770;  Ruch  v. 
Rock  Island,  97  U.  S.  693,  24  L.  Ed.  1101; 
Covvell  v.  Springs  Co.,  100  U.  S.  55,  25  L. 
Ed.  547;  United  States  v.  Tennessee,  etc., 
R.  Co.,  176  U.  S.  242,  251,  44  L  Ed.  452; 
United  States  v.  Northern  Pac.  R.  Co., 
177  U.  S.  435,  439.  44  L.  Ed.  836.  See  the 
title  CONDITIONS,  vol.  3,  p.  1004. 

Bringing  suit  for  the  premises  by  the 
proper  party  is  sufficient  to  authorize  a 
recovery,  without  actual  entry  or  a  pre- 
vious demand  of  possession.  Ruch  v. 
Rock  Island,  97  U.  S.  69::.  COT.  24  L.  Ed. 
1101;  Atlantic  &  Pac.  R.  Co.  v.  Mingus, 
165    U.    S.    413,    431,    41    L.    Ed.    770.      See 


Cowell  v.  Springs  Co.,  100  U.  S.  55,  25  L. 
Ed.   547. 

A  re-entry  or  demand  of  possession  is 
not  essential  to  a  right  to  sue  after  breach 
of  a  condition  subsequent.  Ruch  v.  Rock 
Island,  97  U.  S.  693.  697,  24  L.  Ed.  1101. 
Atlantic  &  Pac.  R.  Co.  v.  Mingus,  165  U. 
S.  413,  431,  41  L.  Ed.  770. 

Where  a  condition  in  a  deed  that  intox- 
icating liquors  shall  not  be  sold  or  made 
on  the  premises  is  broken,  the  grantor 
may,  in  Colorado,  under  statute,  treat  the 
estate  as  having  reverted  and  bring  eject- 
ment without  previous  entry  or  demand. 
Cowell  v.  Springs  Co.,  100  U.  S.  55,  58.  25 
L.   Ed.  547.     See  the  title  EJECTMENT. 

34.  Conditions  precedent  to  re-entry. — 
Atlantic  &  Pac.  R.  Co.  v.  Mingus.  165  U. 
S.  413,  428.  41  L  Ed.  770,  chins?  Stanley 
v.  Colt,  5  Wall.  119,  18  L.  Ed.  502;  Mead 
v.  Ballard.  7  Wall.  290,  19  L.  Ed.  190. 

35.  Burden  of  proof. — Marble  Co.  v. 
Ripley,  10  Wall.  339,  19  L  Ed.  955.  See 
the  title  PRESLM  PTIONS  AND  BUR- 
DEN OF  PROOE 

36.  Sufficiency  of  re-entry. — Schlesinger 
v.  Kansas  City,  etc..  R.  Co.,  152  U.  S.  444, 
453,  3*  L.  Ed.  507.  See  the  title  PUBLIC 
LANDS. 

37.  Release,  cancellation  or  surrender. 
— Washington  v.  Ogden.  1  Black  450,  451, 
17  L  Ed.  203.  See  ante.  '•Release."  III. 
A.  2.  d.  See  the  title  RESCISSION. 
CANCELLATION  AND  REFORMA- 
TION. 

Illustrations.- Where  the  terms  of  an 
agreement  make  the  sale  of  land  depend- 
ent   upon    the    cancellation    and    surrender 
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is  inoperative  as  to  subsequent  bona  fide  purchasers.33 

B.  Alteration. — After  the  alteration  of  a  deed  to  constitute  a  new  deed,  a 
redelivery  is  necessary.39  And  where  a  deed  has  been  delivered  and  recorded, 
but  the  description  therein  has  been  subsequently  altered,  it  will  not  take  effect 
as  a  deed  of  the  newly-described  property  until  it  is  re-executed,  reacknowledged 
and  redelivered.40 

C.  Redelivery  to  Grantor. — A  subsequent  redelivery  of  the  deed  by  the 
grantee  to  the  grantor  will  not  reinvest  the  title  in  the  grantor;  a  deed  signed 
and  sealed  by  the  grantee  is  necessary.41 

VII.    Pleading  and  Practice. 

Wherever  the  rights  of  a  party  founded  upon  a  deed  are  dependent  upon 
the  terms  and  conditions  of  that  deed,  the  instrument  thus  creating  and  denning 
those  rights  must  be  resorted  to.  and  must  regulate,  moreover,  the  modes  by 
which  they  are  to  be  enforced  at  law.42  Where  a  deed  is  the  foundation  of  the 
claim,  and  can  still  be  regarded  as  subsisting  and  in  full  force  between  the 
parties,  the  action  to  enforce  its  provisions  must  be  upon  the  instrument  itself.4;! 
When  the  contract  contained  in  a  deed  has  been  varied  or  substituted  by  the 
subsequent  acts  or  agreements  of  the  parties,  thereby  giving  rise  to  new  relations 
between  them,  the  remedies  originally  arising  out  of  the  deed  may  be  varied  in 
conformity  with  them.44 

DEEM. — See  the  title  Banks  and  Banking,  vol.  3,  p.  101.     See  note  1. 
DEER. — See  the  title  Animals,  vol.  1,  p.  319. 

DE  FACTO  CORPORATIONS.— See  tne  titles  Corporations,  vol.  4,  p. 
621 ;    Irrigation  ;    Municipal  Corporations. 


of  a  previous  agreement  with  another  per- 
son, the  acquiescence  of  the  former  vendee 
of  his  assigns,  or  the  mutual  under- 
standing of  all  parties  interested  in  the 
former  contract  that  it  shall  be  regarded 
as  at  an  end,  is  not  equivalent  to  a  sur- 
render and  cancellation  of  it.  Washing- 
ton v.  Ogden,  i  Black  450,  451,  17  L.  Ed. 
203. 

Under  the  laws  of  Kentucky,  the  cancel- 
ing of  a  deed  does  not  reinvest  the  title  in 
the  grantor,  and  a  deed  executed,  but 
never  in  fact  recorded,  but  delivered  up 
for  cancellation,  will  be  treated  as  a  nul- 
lity. Holmes  v.  Trout,  7  Pet.  171,  8  L.  Ed. 
G47. 

38.  Voluntary  destruction. — Where  a 
deed  for  land  in  Wisconsin  was  volunta- 
rily destroyed  by  the  parties  without  its 
being  recorded,  and  adverse  parties  were 
bona  fide  purchasers  without  notice  (ac- 
cording to  the  decision  of  the  supreme 
court  of  Wisconsin),  the  destroyed  deed 
was  inoperative  under  the  statutes  of 
Wisconsin  in  relation  to  the  registry  of 
deeds.  Parker  v.  Kane,  22  How.  1,  16  L. 
Ed.  286.  See  the  title  VENDOR  AND 
PURCHASER. 

Effect  of  statute  of  frauds. — The  de- 
struction of  a  deed  does  not  disturb  the  ti- 
tle, nevertheless,  in  view  of  the  statute  of 
frauds  and  the  rule  of  evidence  that  stat- 
ute establishes,  a  grantee  in  a  deed,  who 
has  voluntarily  and  without  fraud  or  mis- 
take destroyed  his  deed,  cannot  establish 
his  title.  Parker  v.  Kane,  22  How.  1,  16, 
16  L.  Ed.  286.  See  the  title  FRAUDS, 
STATUTE  OF. 


39.  Necessity  for  redelivery  after  alter- 
ation.— Miller  v.  Stewart,  9  Wheat.  680, 
708,  6  L.  Ed.  189.  But  see  the  title  AL- 
TERATION OF  INSTRUMENTS,  vol. 
1,  p.  264,  266. 

40.  Moelle  v.  Sherwood,  148  U.  S.  21,  27, 
37  L.  Ed.  350. 

41.  Redelivery  to  grantor. — Mead  v. 
Pinyard,  154  U.  S.  620,  23  L.  Ed.  501. 
Compare  Washington  v.  Ogden,  1  Black 
450,  17  L.  Ed.  203;  Holmes  v.  Trout,  7  Pet. 
171,  8  L.  Ed.  647.  See  ante,  "Destruction, 
Release,  Cancellation,  or  Surrender," 
VI,  A. 

42.  Fresh  v.  Gilson,  16  Pet.  327,  333,  10 
L.  Ed.  982.  See  ante,  "Heading  and  Prac- 
tice," V,  E,  8.  See,  generally,  the  title 
PLEADING. 

43.  Fresh  v.  Gilson,  16  Pet.  327,  334,  10 
L.  Ed.  982. 

Evidence. — See  ante,  "Evidence,"  IV,  J, 
3.  See,  also,  the  titles  EVIDENCE;  PA- 
ROL EVIDENCE. 

44.  Fresh  v.  Gilson,  16  Pet.  327,  10  L. 
Ed.  982.  See  the  titles  ALTERATION 
OF  INSTRUMENTS,  vol.  1,  p.  261;  AS- 
SUMPSIT, vol.  2,  p.  636;  COVENANTS, 
ante,  p.  5. 

1.  Deem  advisable. — Where  power  is 
given  by  statute  to  public  officers,  in  per- 
missive language — as  that  they  "may,  if 
deemed  advisable,"  do  a  certain  thing — 
the  language  used  will  be  regarded  as 
peremptory  where  the  public  interest  or 
individual  rights  require  that  it  should 
be.  Supervisors  v.  United  States,  4  Wall. 
43.-,  18  L.  Ed.  419.  See.  also,  MAY.  And 
see  the  title  STATUTES. 
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DE  FACTO  GOVERNMENT.— See  the  titles  States;  Treason.  As  to 
-validity  of  incorporation  by  de  facto  government,  see  the  title  Corporations, 
vol.  4,  p.  674.  "There  are  several  degrees  of  what  is  called  de  facto  govern- 
ment. Such  a  government,  in  its  highest  degree,  assumes  a  character  very  closely 
resembling  that  of  a  lawful  government.  This  is  when  the  usurping  govern- 
ment expels  the  regular  authorities  from  their  customary  seats  and  functions, 
and  establishes  itself  in  their  place,  and  so  becomes  the  actual  government  of  a 
country.  .  The  distinguishing  characteristic  of  such  a  government,  called  ad- 
herents to  it  in  war  against  the  government  de  jure  do  not  incur  the  penalties 
of  treason.  *  *  *  There  is  another  description  of  government,  called  by 
publicists  a  government  de  facto,  but  which  might,  perhaps,  be  more  aptly  de- 
nominated a  government  of  paramount  force.  Its  distinguishing  characteristics 
are  (1),  that  its  existence  is  maintained  by  active  military  power,  within  the 
territories,  and  against  the  rightful  authority  of  an  established  and  lawful 
government;  and  (2),  that  while  it  exists,  it  must  necessarily  be  obeyed  in 
civil  matters  by  private  citizens  who,  by  acts  of  obedience,  rendered  in  sub- 
mission to  such  force,  do  not  become  responsible,  as  wrongdoers,  for  those  acts, 
though  not  warranted  by  the  laws  of  the  rightful  government."1 

DE  FACTO  JUDGES.— See  the  title  Judges. 

DE  FACTO  OFFICERS. 

BY   ERNEST    P.    STEINHAUER. 

I.   Definitions,  283. 

II.   Public  Officers,  284. 

A.  Necessity  for  Office  De  Jure,  284. 

B.  Validity  of  Acts,  284. 

1.  General  Rule,  284. 

2.  Reason  of  Rule,  285. 

C.  Questions  of  Law  and    Fact,  285. 

D.  Title  to  Office,  285. 

III.   Officers  of  Private  Corporations,  285. 

CROSS    REFERENCES. 

See  the  titles  Corporations,  vol.  4,  p.  621 ;    Officers  and  Agents  of  Pri- 
vate Corporations;    Public  Officers. 

As  to  de  facto  officer  in  the  army,  see  the  title  Army  and  Navy,  vol.  2,  p. 
494.  As  to  acts  of  de  facto  directors  of  a  private  corporation,  see  the  title 
Corporations,  vol.  4,  p.  621.  As  to  de  facto  judges,  see  the  title  Judges.  As 
to  issue  of  mandamus  to  protect  de  facto  officer,  see  the  title  Mandamus.  As 
to  a  mayor  de  facto,  see  the  title  Municipal  Corporations.  As  to  de  facto 
marshals,  see  the  title  United  States  Marshals. 

I.    Definitions. 

An  officer  de  facto  is  one  whose  acts,  though  not  those  of  a  lawful  officer, 
the  law,  upon  principles  of  policy  and  justice,  will  hold  valid,  so  far  as  they  in- 
volve the  interests  of  the  public  and  third  persons,  where  the  duties  of  the  office 
are  exercised :  First,  without  a  known  appointment  or  election,  but  under  such 
circumstances  of  reputation  or  acquiescence  as  were  calculated  to  induce  people, 
without  inquiry,  to  submit  to  or  invoke  his  action,  supposing  him  to  be  the 
officer  he  assumed  to  be.-  Second,  under  color  of  a  known  and  valid  appoint- 
ment or  election,  but  where  the  officer  had  failed  to  conform  to  some  precedent, 
requirement,  or  condition,  as  to  take  an  oath,  give  a  bond,  or  the  like.  Third, 
under  color  of  a  known  election  or  appointment,  void  because  the  officer  was 

1.   Thorington  v.  Smith,  8  Wall.  1,  8,  0,  19  L.  Ed.  361. 
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not  eligible,  or  because  there  was  a  want  of  power  in  the  electing  or  appointing 
body,  or  by  reason  of  some  defect  or  irregularity  in  its  exercise,  such  ineligibil- 
ity, want  of  power,  or  defect  being  unknown  to  the  public.  Fourth,  under  color 
of  an  election  or  an  appointment  by  or  pursuant  to  a  public,  unconstitutional 
law,  before  the  same  is  adjudged  to  be  such.1 

II.    Public  Officers. 

A.  Necessity  for  Office  De  Jure. — For  the  existence  of  a  de  facto  officer, 
there  must  be  an  office  de  jure.  Where  no  office  legally  exists,  the  pretended  of- 
ficer is  merely  a  usurper,  to  whose  acts  no  validity  can  be  attached.2 

B-  Validity  of  Acts — 1.  General  Rule. — The  same  validity  and  the  same 
presumptions  attach  to  the  actions  of  an  officer  de  facto  as  to  those  of  an  of- 
ficer de  jure.3 


1.  Definition. — Norton  ».  Shelby  County, 
118  U.  S.  425,  446,  30  L.  Ed.  178. 

"Of  the  great  number  of  cases  cited  by 
the  chief  justice  none  recognizes  such  a 
thing  as  a  de  facto  office,  or  speaks  of  a 
person  as  a  de  facto  officer,  except  when 
he  is  the  incumbent  of  a  de  jure  office. 
The  fourth  head  refers  not  to  the  uncon- 
stitutionality of  the  act  creating  the  office, 
but  to  the  unconstitutionality  of  the  act 
by  which  the  officer  is  appointed  to  an 
office  legally  existing."  Norton  v.  Shelby 
County,  118  U.  S.  425,  446,  30  L.  Ed.  178. 

Other  definitions. — A  de  facto  officer 
may  be  defined  as  one  whose  title  is  not 
good  in  law,  but  who  is  in  fact  in  the  un- 
obstructed possession  of  an  office  and  dis- 
charging its  duties  in  full  view  of  the  pub- 
lic, in  such  manner  and  under  such  cir- 
cumstances as  not  to  present  the  appear- 
ance of  being  an  intruder  or  usuper. 
Waite  v.  Santa  Cruz,  184  U.  S.  302,  323,  46 
L.  Ed.  552. 

An  officer  de  facto  is  not  a  mere  usurper, 
nor  yet  within  the  sanction  of  law,  but 
one  who,  colore  officii,  claims  and  assumes 
to  exercise  official  authority,  is  reputed  to 
have  it,  and  the  communitv  acquiesces  ac- 
cordinglv.  Hussey  v.  Smith,  99  U.  S.  20, 
24,  25  L.  Ed.  314. 

2.  Necessity  for  office -de  jure. — Norton 
V.  Shelby  County,  118  U.  S.  425,  449,  30  L. 
Ed.  178;  McClaughry  v.  Deming,  186  U. 
S.  49,  62,  46  L.   Ed.   1049. 

"But  it  is  contended  that  if  the  act  cre- 
ating the  board  was  void,  and  the  com- 
missioners were  not  officers  de  jure,  they 
were  nevertheless  officers  de  facto,  and 
that  the  acts  of  the  board  as  a  de  facto 
court  are  binding  upon  the  county.  This 
contention  is  met  by  the  fact  that  there 
can  be  no  officer,  either  de  jure  or  de 
facto,  if  there  be  no  office  to  fill.  As  the 
act  attempting  to  create  the  office  of  com- 
missioner  never  became  a  law,  the  office 
never  came  into  existence.  Some  persons 
pretended  that  they  held  the  office,  but  the 
law  never  recognized  their  pretentions, 
nor  did  the  supreme  court  of  the  state. 
Whenever  such  pretensions  were  consid- 
ered in  that  court,  they  were  d  4  to 
be  without  any  legal  foundation,  and  the 
commissioners  were  held  to  be  usurpers." 


Norton  v.  Shelby  County,  118  U.  S.  425, 
441,  30  L.  Ed.  178. 

An  unconstitutional  act  is  not  a  law;  it 
confers  no  rights;  it  imposes  no  duties;  it 
affords  no  protection;  it  creates  no  office; 
it  is,  in  legal  contemplation,  as  inoperative 
as  though  it  had  never  been  passed.  Nor- 
ton V.  Shelby  County,  118  U.  S.  425,  442, 
30  L.  Ed.  178. 

There  cannot  be  a  de  facto  office  under 
a  constitutional  government,  and  the  acts 
of  the  incumbent  are  entitled  to  consider- 
ation as  valid  acts  of  a  de  facto  officer. 
Where  an  office  exists  under  the  law,  it 
matters  not  how  the  appointment  of  the 
incumbent  is  made,  so  far  as  the  validity 
of  his  acts  are  concerned.  It  is  enough 
that  he  is  clothed  with  the  insignia  of  the 
office,  and  exercises  its  powers  and  func- 
tions. Norton  v.  Shelby  County,  118  U.  S. 
425,  444,  30   L.   Ed.   178. 

3.  General  rule. — Nofire  v.  United  States, 
164  U.  S.  657,  661,  41  L.   Ed.  588. 

Validity  of  acts. — -"The  acts  of  an  officer 
de  facto,  within  the  sphere  of  the  powers 
and  duties  of  the  office  he  assumes  to 
hold,  are  as  valid  and  binding  with-respect 
to  the  public  and  third  persons  as  if  they 
had  been  done  by  an  officer  de  jure." 
Phillips  v.  Payne,  92  U.  S.  130,  132,  23  L. 
Ed.  649. 

When  a  person  is  found  openly  in  the 
occupation  of  a  public  office,  and  discharg- 
ing its  duties,  third  persons  having  occa- 
sion to  deal  with  him  in  his  capacity  as 
such  officer  are  not  required  to  investi- 
gate his  title,  but  may  safely  act  upon  the 
assumption  that  he  is  a  rightful  officer. 
Waite  v.  Santa  Cruz,  184  U.  S.  302,  323,  46 
L.  Ed.  552. 

Where  there  is  an  office  to  be  filled  and 
one  acting  under  color  of  authority  fills 
the  office  and  discharges  its  duties,  his  ac- 
tions are  those  of  an  officer  de  facto  and 
binding  upon  the  public.  McDowell  V. 
United  States,  159  U.  S.  596,  602,  40  L. 
Ed.  271. 

The  rule  that  the  acts  of  a  de  facto  offi- 
cer are  valid  as  to  the  public  and  third 
persons,  is  firmly  established,  although  it 
is  -una  times  difficult  to  determine  whether 
the  evidence  is  such  as  to  warrant  a 
finding  that  a  particular  act  or  acts,  the 
legality    of    which    may    be    in    issue    in    a 
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2.  Reason  of  Rule. — Without  this  rule  the  business  of  a  community  could 
not  be  transacted.  The  public  are  necessarily  compelled  to  do  business  with  an 
officer  who  is  exercising  the  duties  and  privileges  of  an  office  under  color  of 
right,  and  to  say  that  his  acts  as  to  strangers  should  be  void  would  be  productive 
of  irreparable  mischief.  It  would  cause  a  suspension  of  business  till  every  of- 
ficer's right  de  jure  was  established.4 

C.  Questions  of  Law  and  Fact. — Whether  one  was  or  was  not  a  de  facto 
officer  at  the  time  when  he  assumed  to  perform  duties  belonging  to  a  public  of- 
fice, is  a  mixed  question  of  law  and  of  fact.5 

D.  Title  to  Office. — Collateral  Attack. — The  title  of  a  person  acting  with 
color  of  authority,  even  if  he  be  not  a  good  officer  in  point  of  law,  cannot  be 
collaterally  attacked.0 

III.    Officers  of  Private  Corporations. 

See  the  title  Officers  and  Agents  of  Private  Corporations. 

DEFALCATION.— See  the  titles  Banks  and  Banking,  vol.  3,  p.   103;    Em- 
hf.zzlf.ment. 
DEFAMATION.— See  the  title  Libel  and  Slander. 


given  case,  were  those  of  a  de  facto  of- 
ficer. Waite  v.  Santa  Cruz,  184  U.  S.  302, 
322.  46  L-  Ed.  552. 

Where  one  was  permitted  by  the  per- 
sons in  charge  of  an  office  to  sign  their 
names  and  transact  the  business  of  the 
office,  he  was  held  to  be.  at  least  to  third 
parties,  an  officer  de  facto;  and  where  he 
signed  a  marriage  license  in  such  position 
the  marriage  license  was  held  to  be  of 
full  legal  force.  Nofire  v.  United  States, 
164  U.   S.  657,  661.  41  L.  Ed.  588. 

Mississippi. — Where  by  the  constitution 
of  Mississippi,  the  judges  and  clerks  of 
probate  were  elected  by  the  people;  and 
the  legislature  provided  by  law  that,  in 
case  of  disability  of  the  clerk,  the  court 
might  appoint  one;  and  an  elected  clerk, 
having  left  the  state  for  an  indefinite  pe- 
riod, the  judge  appointed  another  to  serve 
during  his  absence,  it  was  held  that  the 
law  authorizing  the  appointment  was  un- 
constitutional, but  the  acts  of  the  clerk 
were  deemed  valid  as  those  of  an  officer 
de  facto.  Here  the  office  was  an  existing 
one  created  by  law.  Cocke  v.  Halsey,  16 
Pet.  71,  84,  10  L.  Ed.  891. 

Missouri. — In  no  state  is  it  more  au- 
thoritatively settled  than  in  Missouri  that 
"the  acts  of  an  officer  de  facto  (although 
hi-  title  may  be  bad)  are  valid,  so  far  as 
they  concern  the  public  or  the  rights  of 
third  persons  who  have  an  interest  in  the 
things  done."  County  of  Ralls  v.  Doug- 
la-.   105  U.  S.  728,  730,  26  L.   Ed.  957. 

If  county  bonds  are  issued  in  Missouri 
by  a  de  facto  county  court,  and  are  sealed 
with  the  seal  of  the  court  and  signed  by 
the  de  facto  president,  they  cannot  be  im- 
peached in  the  hands  of  an  innocent  holder 
by  showing  that  the  acting  president 
was  not  de  jure  one  of  the  justices  of  the 
court.  County  of  Ralls  :■.  Douglass,  105 
U.  ?.  728.  729,  26  L.  Ed.  957. 

Wisconsin. — "By  the  law  of  Wisconsin, 
as  declared  in  a  long  series  of  decisions, 
it  was  a  settled  rule  that  'if  the  office  has 


been  lawfully  established,  and  a  person 
exercises  the  functions  thereof  by  color 
of  right,  but  whose  election  or  appoint- 
ment thereto  is  illegal,  his  official  acts 
therein  cannot  be  successfully  attacked  in 
collateral  proceedings,  but  in  all  such  pro- 
ceedings will  be  valid  and  binding  until 
the  officer  is  ousted  by  the  judgment  of 
a  court  in  a  direct  proceeding  to  try  his 
title  to  the  office.' '  In  re  Manning,  139 
U.   S.   504,  506.  35   L.   Ed.   264. 

4.  Reason  of  rule. — County  of  Ralls  v. 
Douglass,  105  U.  S.  728,  730,  26  L.  Ed.  957. 
See  ante,  "Definitions,"   I. 

Third  persons,  from  the  nature  of  the 
case,  cannot  always  investigate  the  right 
of  one  assuming  to  hold  an  important  of- 
fice, even  so  far  as  to  see  that  he  has  color 
of  title  to  it  by  virtue  of  some  appoint- 
ment or  election.  If  they  see  him  publicly 
exercising  its  authority,  if  they  ascertain 
that  this  is  generally  acquiesced  in,  they 
are  entitled  to  treat  him  as  such  officer, 
and,  if  they  employ  him  as  such,  should 
not  be  subjected  to  the  danger  of  having 
his  acts  collaterally  called  in  question. 
Waite  v.  Santa  Cruz,  184  U.  S.  302,  323, 
46   L-    Ed.   552. 

5.  Questions  of  law  and  fact. —  Waite  v. 
Santa  Cruz,  184  U.  S.  302,  322,  46  L.  Ed. 
->:>■?. 

6.  Collateral  attack. — Ex  parte  Ward. 
173  U.  S.  452,  456,  43  L.  Ed.  765.  See, 
generally,  the  title  PUBLIC  OFFICERS. 

Considerations  of  public  policy  and 
necessity  for  the  protection  of  the  public 
and  individuals  win  we  interests  may  be 
affected  thereby  forbid  this  mode  of  at- 
tacking the  validity  of  acts  of  officers  de 
facto,  if  this  council  were  no  more  than 
that,  whatever  defects  there  may  be  in 
the  legality  of  their  appointment  or  elec- 
tion. Lyons  v.  Woods.  153  U.  S.  649.  669, 
38  L.  Ed.  854;  Norton  v.  Shelby  County, 
118  U.  S.  425,  441,  30  L.  Ed.  17S;  Ball  V. 
United  States,  140  U.  S.  118,  129,  35  L. 
Ed.    377. 
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DEFINITIVE. 


DEFAULT. — See,  generally,  the  titles  Bills,  Notes  and  Checks,  vol.  3,  p. 
257;  Bonds,  vol.  3,  p.  382;  Chattel  Mortgages,  vol.  3,  p.  399;  Estoppel;. 
Insurance;    Mortgages  and  Deeds  of  Trust. 

DEFAULT  IN  PLEADING.— See  the  title  Pleading. 

DEFAULT    JUDGMENTS.— See   the   title   Judgments   and   Decrees. 

DEFEASANCE.— See  the  titles  Chattel  Mortgages,  vol.  3,  p.  706;  Deeds, 
ante,  p.  245 ;    Mortgages  and  Deeds  of  Trust. 

DEFEATED  PARTY.— See  the  title  Bankruptcy,  vol.  2,  p.  835, 

DEFENSE.— See  note  1. 

DEFERRED  DIVIDEND.— See  the  title  Stock  and  Stockholders. 

DEFICIENCY. — In  quantity  of  land,  see  the  title  Vendor  and  Purchaser. 

DEFINE.— See   note  2. 

DEFINITELY  FIXED.— See  note  3. 

DEFINITENESS  AND  CERTAINTY  IN  PLEADING.— See,  generally,  the 
title  Pleading. 

DEFINITIONS. — All  definitions  or  words  and  phrases  will  be  found  treated 
alphabetically  throughout  this  series. 

DEFINITIVE.— See  note  4. 


1.  Defense. — In  Whitfield  v.  iEtna  Life 
Ins.  Co.,  205  U.  S.  489,  496,  51  L.  Ed.  895, 
it  is  said:  "In  clear,  emphatic  words  the 
statute  declares  that  in  all  suits  on  poli- 
cies of  insurance  on  life  it  shall  be  no 
defense  that  the  insured  committed  sui- 
cide, unless  it  be  shown  that  he  contem- 
plated suicide  when  applying  for  the 
policy.  Whatever  tends  to  diminish  the 
plaintiff's  cause  of  action  or  to  defeat  re- 
covery in  whole  or  in  part  amounts  in 
law  to  a  defense.  When  the  company  de- 
nied its  liability  for  the  whole  of  the  prin- 
cipal sum,  it  certainly  made  a  defense  as 
to  all  of  that  sum  except  one-tenth."  And 
in  that  case  it  was  held  that  an  insurance 
company  could  not  lawfully  stipulate  that 
in  the  event  of  suicide  the  company  should 
not  be  bound  to  pay  the  principal  sum  in- 
sured, but  only  a  part  thereof.  See,  gen- 
erally, the  title  INSURANCE. _ 

As  to  defense  at  law  and  right  to  re- 
sort to  equity,  see  the  title  EQUITY.  As 
to  equitable  defenses,  see  the  title  AC- 
TIONS,  vol.    1,   p:    114. 

As  to  defenses  in  criminal  proceedings, 
see  the  title  CRIMINAL  LAW,  ante,  p. 
43;  and  references  there  made. 

2.  Define. — In  United  States  v.  Smith, 
5  Wheat.  153,  160,  5  L.  Ed.  57,  it  is  said: 
"To  define  piracies,  in  the  sense  of  the 
constitution,  is  merely  to  enumerate  the 
crimes  which  shall  constitute  piracy;  and 
this  may  be  done,  either  by  a  reference  to 
crimes  having  a  technical  name,  and  de- 
terminate extent,  or  by  enumerating  the 
acts  in  detail,  upon  which  the  punishment 
is  inflicted."  See,  also,  the  titles;  CRIMI- 
NAL  LAW.   ante.   p.   43;   PIRACY. 

3.  Definitely  fixed. — "When  a  route  is 
adopted  by  the  company,  and  a  map  des- 
ignating it  is  liled  with  the  secretary  of 
the  interior  and  accepted  by  that  officer, 
the  route  is  established;  it  is,  in  the  lan- 
guage of  the  act,  definitely  fixed,  and  can- 
not be  the  subject  of  future  change,  so  as 
to  effect  the  grant,  except  noon  legisla- 
tive consent."     Van  Wyck  v.  Knevals,  106 


U.  S.  360,  361,  27  L  Ed.  201;  Sioux  City, 
etc.,  Co.  v.  Griffey,  143  U.  S.  32,  39,  36  L. 
Ed.  64;  Missouri,  etc.,  R.  Co.  v.  Cook,  163 
U.  S.  491,  496,  41  L.  Ed.  239.  See,  also, 
Grinnell  v.  Railroad  Co.,  103  U.  S.  739,  26 
L.  Ed.  456;  Walden  v.  Knevals,  114  U.  S. 
373,  29  L.  Ed.  167;  United  States  v.  Mis- 
souri, etc.,  R.  Co.,  141  U.  S.  358,  375,  35 
L  Ed.  766;  Cedar  Rapids,  etc.,  R.  Co.  v. 
Herring,  110  U.  S.  27,  28  L  Ed.  56. 

In  Jamestown,  etc.,  R.  Co.  v.  Jones,  177 
U.  S.  125,  130,  44  L.  Ed.  698,  it  is  said: 
"But  what  constitutes  a  definite  location 
of  the  right  of  way?  Upon  the  answer  to 
that  question  the  present  controversy 
hinges.  The  state  courts  decided,  as  we 
have  seen,  that  the  right  of  way  only  be- 
came definitely  located  by  the  filing  of  a 
profile  map  of  the  road.  The  contention 
of  the  plaintiff  in  error  is  that  the  right 
of  way  may  be  definitely  located  by  the 
actual  construction  of  the  road.  And 
this  was  the  ruling  of  the  Interior  Depart- 
ment in  Dakota  v.  Downey,  supra,  and 
the  ruling  has  been  subsequently  adhered 
to.  St.  Paul,  Minneapolis  &  Manitoba 
Ry.  Co.  v.  Maloney  et  al.,  24  Land  De- 
cisions 460;  Montana  Central  Rd.  Co.,  25 
Land  Decisions  250;  St.  Paul  &  Minne- 
apolis Ry.  Co.,  26  Land  Decisions  83.  The 
ruling  gives  a  practical  operation  to  the 
statute,  and  we  think  is  correct.  It  en- 
ables the  railroad  company  to  secure  the 
grant  by  an  actual  construction  of  its 
road,  or  in  advance  of  construction  by  fil- 
ing a  map  as  provided  in  §  4.  Actual  con- 
struction of  the  road  is  certainly 
unmistakable  evidence  and  notice  of 
appropriation."  See,  generally,  the  titles 
PUBLIC    LANDS;    RAILROADS. 

4.  Definitive. — A  final  condemnation  in 
an  inferior  court  of  admiralty,  where  a 
right  of  appeal  exists,  and  has  been 
claimed,  is  not  a  definitive  condemnation, 
within  the  meaning  of  the  4th  article  of 
the  convention  with  France,  signed  SeD- 
tember  30th,  1800.  The  court  said:  "On 
any   other   construction,   the    word   defini- 
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DE  INJURIA. — As  to  traverse  de  injuria,  see  the  title  Pleading. 

DELAWARES.— See  the  title  Indians. 

DELAY. — See  the  titles  Estoppel;  Laches;  Limitation  of  Actions  and 
Adverse  Possession  ;  Specific  Performance.  As  to  hindering  and  delaying 
creditors,  see  the  title  Fraudulent  and  Voluntary  Conveyances.  As  to  de- 
lay in  the  application  for  and  issue  of  patents,  see  the  title  Patents. 

'DEL  CREDERE  AGENCY.— See  the  title  Factors  and  Commission  Mer- 
chants. 

DELEGATION. — See  the  title  Principal  and  Agent.  As  to  nondelegatable 
duties,  see  the  title  Master  and  Servant.  As  to  delegation  of  powers,  see, 
generally,  the  title  Constitutional  Law,  vol.  4,  p.  1. 

DELINQUENTS.— As  to  list  of  delinquents,  see  the  title  Taxation. 

DELIRIUM  TREMENS.— See  note  1. 

DELIVER.— See  note  2. 

DELIVERY.— See  the  titles  Assignments,  vol.  2,  pp.  552,  560;  Bills, 
Notes  and  Checks,  vol.  3,  p.  276;  Bonds,  vol.  3,  p.  391;  Deeds,  ante,  p.  245; 
Escrow  ;  Gifts.  See,  also,  Execute.  As  to  delivery  to  or  by  carrier,  see  the 
title  Carriers,  vol.  3,  pp.  591,  et  seq. ;  598,  et  seq. ;  608,  621.  As  to  delivery  of 
insurance  policy,  see  the  title  Insurance.  As  to  delivery  of  pledge,  see  the  title 
Pledge  and  Collateral  Security.  As  to  delivery  in  sales  of  personalty,  see 
the  title  Sales.    As  to  delivery  of  patent  to  land,  see  the  title  Public  Lands. 

DEMAND. 

CROSS    REFERENCES. 

See  the  titles  Bills,  Notes  and  Checks,  vol.  3,  p.  315,  316;  Contracts,  vol. 
4,  p.  552;  Ejectment;  Interest;  Landlord  and  Tenant;  Pleading. 

As  to  starting  the  running  of  the  statute  of  limitations,  see  the  title  Limita- 
tion of  Actions  and  Adverse  Possession.  As  to  necessity  of  demand  before 
foreclosing  a  mortgage,  see  the  title  Mortgages  and  Deeds  of  Trust. 

Manner  of  Making  Demand. — A  demand,  accompanied  with  rudeness  and 
insult,  is  not  a  legal  demand ;  but  a  subsequent  legal  demand  cannot  be  refused 
by  reason  of   such  prior  misconduct.3 


tive  would  be  rendered  useless  and  in- 
operative. Vessels  are  seldom,  if  ever, 
condemned,  but  by  a  final  sentence;  an 
interlocutory  order  for  a  sale  is  not  a 
condemnation."  The  Peggy,  1  Cranch  103, 
109,  2  L.  Ed.  49.  See,  also,  the  title 
PRIZE. 

1.  Delirium  tremens. — Insurance  Co.  v. 
Foley.  105  U.  S.  350,  354.  26  L.  Ed.  1055. 
See  the  titles  DRUNKENNESS;  IN- 
SANITY;   INSURANCE. 

2.  Deliver. — In  Porter  v.  Beard,  124  U. 
S.  429,  431,  31  L.  Ed.  490,  it  is  said:  "The 
language  of  the  agreed  statement  of  facts 
and  of  the  bill  of  exceptions,  in  regard  to 
the  25  packages,  is,  throughout,  that  they 
were  delivered  to  the  plaintiffs.  This 
necessarily  means  that  they  passed  into 
the   possession   of  the  plaintiffs." 

3.  Manner  of  making  demand. — Boyden 
V.  Burke,  14  How.  575,  582,  14  L.   Ed.  548. 

"Where  there  is  a  right  on  the  one  side, 
and  a  corresponding  duty  imposed  on 
the  other,  a  refusal  to  perform  such  duty, 
on  the  reasonable  request  of  the  party 
entitled  to  demand  it,  will  subject  the  offi- 
cer to  an  action.  But  the  party  entitled 
to  such  services  must  request  it  in  a 
proper   manner.     He  has  no   right  to  ac- 


company his  demand  with  personal  insult, 
or  vulgar  abuse  of  the  officer.  Those  to 
whom  the  people  have  committed  high 
trusts  are  entitled  at  least  to  common 
courtesy,  and  are  not  bound  to  submit  to 
the  insolence  or  ill-temper  of  those  who 
disregard  the  decencies  of  social  inter- 
course. A  demand,  accompanied  with 
rudeness  and  insult,  is  not  a  legal  demand. 
The  letter,  accompanying  the  plaintiff's 
demand  in  this  case,  was  taunting,  insult- 
ing, and  libellous,  indicating  a  want  of 
taste  and  temper.  And  if  the  case  had 
rested  here,  we  could  have  found  no  fault 
with  the  instruction  of  the  court.  But 
the  plaintiff  showed  another  demand, 
some  two  weeks  after  the  first,  by  his 
agent,  which  was  made  in  a  proper  man- 
ner, and  unaccompanied  with  any  insult- 
ing missive.  The  defendant  was  not 
justified  in  refusing  this  demand  on  ac- 
count of  the  former  misconduct  of  the 
plaintiff,  or  to  enforce  an  apology  by  with- 
holding his  rights.  Ill-manners  or  bad 
temper  do  not  work  a  .forfeiture  of  men's 
civil  rights.  While  the  want  of  an 
apologv  for  his  previous  rudeness  and  in- 
sult might  well  justify  the  defendant  in 
refusing    all    social    intercourse    with    the 
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DEMURRAGE. 


Necessity  for  Written  Demand. — Unless  the  contract  so  provides,  the  de- 
mand of  one  of  the  parties  thereto  that  the  other  shall  perform  his  agreement 
need  not  be  in  writing.2 

Effect  of  Excessive  Demand. — Where  the  amount  to  which  the  plaintiff  is 
entitled  is  clear,  an  action  by  him  for  a  breach  of  the  contract  will  not  be  de- 
feated solely  on  the  ground  that  his  demand  upon  the  defendant  was  in  excess  of 
that  amount.3 

DEMANDS. — See  Debt,  the  Action  of,  ante,  p.  205.     See  note  1. 

DE  MINIMIS  LEX  NON  CURAT.— See,  generally,  the  title  Maxims.  See, 
also,  the  title  Appeal  and  Error,  vol.  2,  p.  381. 

DEMISE. — See  the  titles  Covenants,  ante,  p.  5 ;    Landlord  and  Tenant. 

DEMONSTRATIVE  EVIDENCE.— See  the  title  Inspection  and  Physical 
Examination". 

DEMURRAGE.— See  the  titles  Collision,  vol.  3,  p.  939;  Ships  and  Ship- 
ping. 


plaintiff,  yet  it  could  not  release  him  from 
the  obligations  imposed  upon  him  by  his 
official  station,  or  entitle  him  to  disre- 
gard the  rights  guaranteed  to  the  plaintiff 
by  the  laws  of  the  land."  Boyden  v. 
Burke,  14  How.  575,  576,  583,  14  L.  Ed. 
548. 

A  public  officer  whose  duty  it  is,  by 
law.  to  furnish  copies  of  records  in  his 
office,  upon  demand,  is  not  liable  in  dam- 
ages for  refusing  compliance  where  the 
demand  is  accompanied  by  insulting  lan- 
guage; but  a  subsequent  legal  demand 
cannot  be  refused  by  reason  of  such  prior 
misconduct.  Boyden  v.  Burke,  14  How. 
575,  14  L.  Ed.  548.  See,  generally,  the  title 
PUBLIC  OFFICERS. 

Patents  are  public  records,  and  it  is  the 
duty  of  the  commissioner  to  give  au- 
thenticated copies  to  any  person,  on  pay- 
ment of  the  legal  fees.  But  the  party 
entitled  to  such  services  must  request 
their  performance  in  a  proper  manner, 
and  not  accompany  his  demand  with  insult 
or  abuse.  Hence,  a  commissioner  could 
not  be  held  responsible  for  refusing  to 
comply  with  a  demand  couched  in  such 
language.  But  when  a  second  application 
was  made,  in  a  proper  manner,  the  com- 
missioner ought  to  have  complied  with  it. 
Boyden  v.  Burke.  14  How.  575,  576,  14 
F.  Ed.  548.  See,  generally,  the  title 
PATENTS. 

2.  Necessity  for  written  demand. — 
Colby  v.  Reed,  99  U.  S.  560,  25  L.  Ed. 
484.  See,  generallv,  the  title  CON- 
TRACTS,  vol.  4,  p.   552. 

"Had  the  contract  contained  the  stipu- 
lation that  the  demand  should  be  in  writ- 
would  be  much  force  in  the 
suggestion;  but  inasmuch  as  the  contract 
i<=  silent  upon  the  subject,  the  court  is  of 
the  opinion  that  the  ruling  of  the  circuit 
court  that  it  might  be  verbal  or  in  writing 


is  undoubtedly  correct."  Colby  v.  Reed, 
99   U.    S.    560,   564,   25   L.    Ed.   484. 

3.  Effect  of  excessive  demand. — Colby 
V.  Reed,  99  U.  S.  560,  25  L.  Ed.  484.  See, 
generally,  the  title  CONTRACTS,  vol.  4, 
p.  552. 

"Responsive  to  the  second  request,  the 
judge  told  the  jury  that  where  a  party 
demands  more  than  he  is  entitled  to  re- 
ceive, that  that  circumstance  alone  will 
not  justify  the  other  party  in  refusing  to 
deliver  that  part  of  the  property  to  which 
the  party  making  the  demand  is  entitled, 
provided  it  is  distinct,  well-known,  and 
clearly  distinguishable  from  that  to  which 
the  demanding  party  had  no  right;  that 
if  the  plaintiff  demanded  $45,000  of  the 
stock  when  he  was  only  entitled  to 
$32,000  of  the  same,  the  defendant  could 
not  properly  refuse  to  deliver  what  the 
plaintiff  was  entitled  to  receive,  on  the 
ground  that  the  demand  was  excessive. 
Injustice  and  inconvenience  would  flow 
from  any  different  rule,  and  inasmuch  as 
we  are  all  of  the  opinion  that  the  instruc- 
tion was  correct,  it  is  not  deemed  neces- 
sary to  pursue  the  subject.  2  Greenl. 
Evid.,  §  604."  Colby  v.  Reed,  99  U.  S.  560, 
564,   25    L.    Ed.    484. 

1.  Demand. — Demands  limited  by  the 
context  to  claims  arising  or  ex  contractu 
only.  Chase  v.  Curtis.  113  U.  S.  452,  28  L. 
Ed.  1038.  See,  generally,  the  titles  IN- 
TEREST; LIMITATION  OF  AC- 
TIONS AND  ADVERSE  POSSESSION; 
MORTGAGES  AND  DEEDS  OF 
TRUST;  PAYMENT.  As  to  demand  on 
bank  for  deposit,  see  the  title  BANKS 
AND  BANKING,  vol.  3,  p.  40.  As  to  de- 
mand of  payment  of  negotiable  paper,  see 
the  title  BILLS,  NOTES  AND  CHECKS. 
vol.  3,  p.  315,  et  seq.  As  to  demand  of 
performance  of  contract,  see  the  title 
CONTRACTS,  vol.  4,  p.  578. 


DEMURRER  TO  THE  EVIDENCE. 

BY  R.    C.   WALKER. 

I.  Definition,   Nature  and  Object,   289. 

II.   Present  Status,  290. 

A.  In  General,  290. 

B.  Right  to  Demur,  290. 

C.  Superseded  by  Other  Remedies,  290. 

III.  Requisites  and  Sufficiency,   290. 

A.  Time,  290. 

B.  Necessity  for  Writing,  290. 

C.  What  It'  Should  Set  Forth,  291. 

IV.  Operation  and  Effect,   291. 

A.  As  Waiving  Objection,  291. 

B.  As  Admission.  291. 

C.  As  Withdrawing  Case   from  Jury,  291. 

D.  Right  to  Take  Advantage  of  Objection  to  Pleading,  291. 

V.   Joinder,  291. 
VI.   Judgment  and  Review,  292. 

CROSS    REFERENCES. 

See  the  titles  Agreed  Case,  vol.  1,  p.  204;  Appeal  and  Error,  vol.  1,  p.  333; 
Demurrers;  Evidence;  Exceptions,  Bile  of,  and  Statement  of  Facts  on 
Appeal;  Instructions;  Judgments  and  Decrees;  Jury;  Pleading;  Verdict; 
Waiver. 

As  to  motion  to  strike  out  and  exclude  evidence,  see  the  title  Evidence.  As 
to  dismissal,  see  the  title  Dismissal,  Discontinuance  and  Nonsuit.  As  to 
directing  verdict,  see  the  title  Verdict. 

I.    Definition,  Nature  and  Object. 

A  demurrer  to  evidence  is  defined  to  be  a  proceeding  by  which  the  court,  in 
which  the  action  is  depending,  is  called  upon  to  decide  what  the  law  is  upon  the 
facts  shown  in  evidence ;  and  it  is  regarded  in  general  as  analogous  to  a  de- 
murrer upon  the  facts  alleged  in  pleading.1 

Compared  with  Special  Verdict. — The  case  made  for  a  demurrer  to  evi- 
dence, is,  in  many  respects,  like  a  special  verdict.  It  is  to  state  facts,  and  not 
merely  testimony  which  may  conduce  to  prove  them.    It  is  to  admit  whatever  the 


1.  Definition,  nature  and  object. — Suy- 
dam  v.  Williamson,  20  How.  427,  436,  15 
L.  Ed.  978;  Van  Stone  v.  Stillwell,  etc., 
Mfg.  Co.,  142  U.  S.  128,  134,  35  L.  Ed. 
961.  See,  generally,  the  title  DE- 
MURRERS. 

It  is  no  part  of  the  object  of  such  pro- 
ceedings, to  bring  before  the  court  an 
investigation  of  the  facts  in  dispute,  or  to 
weigh  the  force  of  testimony,  or  the  pre- 
sumptions arising  from  the  evidence. 
That  is  the  proper  province  of  the  jury. 
The  true  and  proper  object  of  such  a 
demurrer  is,  to  refer  to  the  court  the  law 
arising  from  facts.  It  supposes,  there- 
fore, the  facts  to  be  already  admitted  and 
ascertained,  and  that  nothing  remains  but 


for  the  court  to  apply  the  law  to  those 
facts.  Fowle  v.  Alexandria,  11  Wheat. 
320,    322,   6    L.    Ed.   484. 

When  a  party  wishes  to  withdraw  from 
the  jury  the  application  of  the  law  to  the 
facts,  he  may,  by  consent  of  the  court, 
demur  in  law  upon  the  evidence,  the  effect 
of  which  is  to  take  from  the  jury  and 
refer  to  the  court  the  application  of  the 
law  to  the  facts,  and  thus  the  evidence  is 
made  a  part  of  the  record,  and  is  con- 
sidered by  the  court  as  in  the  case  of  a 
special  verdict.  Suydam  v.  Williamson, 
20  How.  427,  435,  15  L.  Ed.  978;  Van 
Stone  v.  Stillwell,  etc.,  Mfg.  Co.,  142  U. 
S.   128,    134,   35   L.    Ed.    961. 
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jury  may  reasonably  infer  from  the  evidence,  and  not  merely  the  circumstances 
which  form  a  ground  of  presumption.  The  principal  difference  between  them  is, 
that,  upon  a  demurrer  to  evidence,  a  court  may  infer,  in  favor  of  the  party  join- 
ing in  demurrer,  every  fact  of  which  the  evidence  might  justify  an  inference; 
whereas,  upon  a  special  verdict,  nothing  is  intended  beyond  the  facts  found.2 

II.    Present  Status. 

A.  In  General. — The  practice  of  demurring  to  evidence  is  to  be  discouraged, 
and  courts  will  be  extremely  liberal  in  their  inferences,  where  the  party  takes 
the  question  of  fact  from  the  appropriate  tribunal.3  A  demurrer  to  the  evidence, 
as  a  means  of  making  parol  evidence  a  part  of  the  record,  "is  seldom  or  never 
adopted  in  modern  practice."4 

B.  Right  to  Demur. — Formerly  it  was  considered  that  a  party  might  always 
demur  to  the  -evidence  produced  against  him,  as  a  matter  of  right  ;5  but  since  it 
has  been  determined  that  it  cannot  be  resorted  to  as  a  matter  of  right,  and  it  has 
fallen  into  disuse.6  A  demurrer  to  evidence  is  now  considered  an  unusual  pro- 
ceeding, and  is  allowed  or  denied  by  the  court,  in  the  exercise  of  a  sound  dis- 
cretion, under  all  the  circumstances  of  the  case.7 

C.  Superseded  by  Other  Remedies. — A  motion  to  exclude  the  evidence  or 
to  instruct  the  jury  that  the  plaintiff  cannot  recover,  is  in  the  nature  of  a  de- 
murrer to  the  evidence,  though  less  technical  and  has  in  many  states  superseded 
that  practice.8 

III.    Requisite  and  Sufficiency. 

A.  Time. — The  defendant  has  a  right  to  go  through  with  his  entire  evidence, 
before  a  demurrer  to  the  evidence  will  be  allowed.9 

B.  Necessity  for  Writing. — The  general  rule  seems  to  be  that  the  demurrer 
must  be  in  writing  setting  out  the  facts.10 


2.  Compared  with  special  verdict. — 
Fowle  v.  Alexandria,  11  Wheat.  320,  323, 
6  L.  Ed.  484.  See  Van  Stone  v.  Stillwell, 
etc.,  Mfg.  Co.,  142  U.  S.  128,  134,  35  L. 
Ed.  961.     See  the  title  VERDICT. 

3.  Practice  discouraged. — Bank  v. 
Smith,  11  Wheat.  171,  6  L.  Ed.  443.  See 
Young  v.  Black,  7  Cranch  565,  3  L.  Ed. 
440.  See,  also,  Pawling  v.  United  States, 
4  Cranch  219,  2  L.  Ed.  601.  See  post,' 
"Right  to  Demur,"  II,  B. 

4.  Present  status — Modern  practice. —  • 
Baltimore,  etc..  R.  Co.  v.  Trustees  of  Sixth 
Presbyterian  Church,  91  U.  S.  127,  130,  23 
L.  Ed.  260.  See,  also,  the  title  EXCEP- 
TIONS, BILL  OF,  AND  STATEMENT 
OF  FACTS  ON  APPEAL 

5.  Right  to  demur. — Suydam  v.  William- 
son,  20   How.  427,  435,   15   L.   Ed.   978. 

6.  Vendor  present  ruling. — Young  v. 
Black,  7  Cranch  565,  3  L  Ed.  440;  Bank  v. 
Smith,  11  Wheat.  171,  172.  6  L.  Ed.  443; 
Fowle  v.   Alexandria,   11   Wheat.   320,   322, 

6  L.  Ed.  484;  Suydam  v.  Williamson,  20 
How.  427,  436,  15  L.  Ed.  978:  Van  Stone 
v.  Stillwell,  etc..  Mfg.  Co.,  142  U.  S.  128, 
134,  35   L.    Ed.    961. 

7.  Discretion  of  court. — Young  v.  Black, 

7  Cranch  565,  568,  3  L.  Ed.  440.  See  Paw- 
ling v.  United  States,  4  Cranch  219.  1  L. 
Ed.  601.  See,  also,  Hurst  v.  Dippo,  1  Dull. 
20,  21,  1   L.   Ed.    L9. 

8.  Analogous  remedies. — Louisville,  etc., 
R.  Co.  v.  Woodson,  134  U.  S.  614,  621,  33 


L.  Ed.  1032;  Parks  v.  Ross,  11  How.  362, 
13  L.  Ed.  730;  Schuchardt  v.  Aliens,  1 
Wall.  359,  17  L.  Ed.  642. 

Motion  to  strike  out. — •"Something  was 
said  about  the  lack  of  precision  in  the  mo- 
tion 'to  strike  out  the  testimony  as  to  the 
fact  that  they  were  called  "gilt  nails," 
and  the  effect  of  not  making  it  until  the 
conclusion  of  the  testimony  of  the  wit- 
ness; but  as  no  further  evidence  was  of- 
fered, the  motion  practically  amounted  to 
a  demurrer  to  evidence."  Berbecker  v. 
Robertson,  152  U.  S.  373,  377,  38  L.  Ed. 
484.     See  the  title  EVIDENCE. 

Instruction  for  defendant. — The  practice 
of  granting  an  instruction  which  makes  it 
imperative  upon  the  jury  to  find  a  verdict 
for  the  defendant,  has  in  many  states  su- 
perseded the  ancient  practice  of  a  de- 
murrer to  evidence.  It  answers  the  same 
purpose,  and  should  be  tested  by  the 
same  rules.  Parks  v.  Ross,  11  How.  362, 
373,  13  L  Ed.  730;  Merrick  v.  Giddings, 
115  U.  S.  300,  29  L.  Ed.  403;  Louisville, 
etc..  R.  Co.  v.  Woodson,  134  U.  S.  614,  33 
L.  Ed.  1032.     See  the  title  VERDICT. 

9.  Time  of  filing. — Proprietary  v.  Rals- 
ton, 1  Dall.  18,  1  L  Ed.  18.  See,  also, 
Fowle  V.  Alexandria,  11  Wheat.  320,  6  L. 
Ed.   484. 

10.  Necessity  for  writing. — Fowle  v. 
Alexandria,  11  Wheat.  320.  6  L  Ed.  484. 
See  Hurst  v.  Dippo,  1  Dall.  20,  81,  1  L. 
Ed.   19. 
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C.  What  It  Should  Set  Fourth. — The  demurrer  to  evidence  must  state  facts, 
and  not  merely  the  evidence  conducing  to  prove  them.11 

IV.    Operation  and  Effect. 

A.  As  Waiving  Objection. — Where  evidence  is  demurred  to,  no  objection 
can  be  taken  to  its  competency,  as  such  objection  is  waived.12  But  a  demurrer 
to  the  evidence  does  not  waive  any  objections  to  the  pleadings.13 

B.  As  Admission. — A  demurrer  to  evidence  admits  not  only  the  facts  stated 
therein,14  but  also  every  conclusion  which  a  jury  might  fairly  or  reasonably  infer 
therefrom.15  Forced  and  violent  inferences  are  not  admitted,16  although  the 
courts  will  be  extremely  liberal  in  their  inferences,  where  the  party  takes  the 
question  of  fact  from  the  appropriate  tribunal.17 

C.  As  Withdrawing  Case  frojn  Jury. — On  a  demurrer  to  evidence,  the 
court  is  substituted  in  the  place  of  the  jury,  as  judges  of  the  facts.18 

D.  Right  to  Take  Advantage  of  Objections  to  Pleading. — The  rule  seems 
to  be  that,  upon  a  demurrer  to  the  evidence,  a  party  cannot  take  advantage  of 
any  objections   to  the  pleading.19 

V.    Joinder. 

No  judgment  can  be  rendered  upon  a  demurrer  to  evidence,  until  there  is  a 
joinder  in  demurrer.20  One  party  cannot  insist  upon  the  other  party  joining  in 
demurrer,  without  distinctly  admitting  upon  the  record,  every  fact,  and  every 
conclusion,  which  the  evidence  given  for  his  adversary  conduced  to  prove.21 


11.  What  it  should  set  forth. — Fowle  v. 
Alexandria,  11  Wheat.  320,  6  L.  Ed.  484. 

Where  a  demurrer  was  so  framed  as 
to  let  in  the  defendants'  evidence,  and  thus 
to  rebut  what  the  other  side  aimed  to  es- 
tablish, and  to  overthrow  the  presump- 
tions arising  therefrom,  by  counter 
presumptions,  it  was  the  duty  of  the  court 
to  overrule  the  demurrer,  as  incorrect, 
and  untenable  in  principle.  The  question 
referred  by  it  to  the  court  was  not  a 
question  of  law.  but  of  fact.  Fowle  v. 
Alexandria,  11  Wheat.  320,  324,  6  L.  Ed. 
484. 

12.  Operation  as  waiving  objections. — 
Suydam  v.  Williamson,  20  How.  427,  435, 
15  L.  Ed.  978.  See,  generally,  the  title 
WAIVER. 

13.  Objections  to  pleadings. — Bank  v. 
Smith,  11  Wheat.  171,  6  L.  Ed.  443.  See, 
generally,  the  title  PLEADING. 

14.  Operation  as  admission — Facts 
stated.— Parks  v.  Ross,  11  How.  362,  373, 
13  L.  Ed.  730;  Fowle  V.  Alexandria,  11 
Wheat.  320,  6  L.  Ed.  484;  Bank  V.  Smith, 
11  Wheat.  171,  6  L.  Ed.  443;  Pawling  V. 
United  States,  4  Cranch  219,  2  L.  Ed.  601; 
Thornton  v.  Bank,  3  Pet.  36,  7  L.  Ed.  594; 
Louisville,  etc.,  R.  Co.  v.  Woodson,  134 
U.  S.  614,  621,  33  L.  Ed.  1032;  Schuchardt 
v.  Aliens,  1  Wall.  359,  17  L.  Ed.  642. 

A  demurrer  to  the  evidence  ought  never 
to  be  admitted  where  the  party  demurring 
refuses  to  admit  the  facts  which  the  other 
side  attempts  to  prove;  and  it  would  be  as 
little  justifiable  where  he  offers  contra- 
dictory evidence,  or  attempts  to  establish 
inconsistent  propositions.  Young  v.  Black, 
7  Cranch  565,  568,  3  L.  Ed.  440.  See,  gen- 
erally, the  title  ESTOPPEL. 

15.  Inferences  by  iury. — Parks  v.  Ross, 


11  How.  362,  373,  13  L.  Ed.  730;  Pawling  v. 
United  States,  4  Cranch  219,  221,  2  L.  Ed. 
601;  Young  v.  Black,  7  Cranch  505.  568, 
3  L.  Ed.  440;  Bank  v.  Smith,  11  Wheat. 
171,  6  L.  Ed.  443;  Bank  v.  Guttschlick,  14 
Pet.  19,  10  L.  Ed.  335;  Fowle  v.  Alexan- 
dria, 11  Wheat.  320,  323,  6  L.  Ed.  484; 
Thornton  v.  Bank,  3  Pet.  36,  7  L.  Ed.  594; 
Louisville,  etc.,  R.  Co.  v.  Woodson,  134  U. 
S.  614,  621,  33  L.  Ed.  1032:  Schuchardt  v. 
Aliens,  1  Wall.  359,  17  L.  Ed.  642. 

16.  Forced  and  violent  inferences. — 
Pawling  v.  United  States,  4  Cranch  219, 
221,  2  L.   Ed.   601. 

17.  Courts  extremely  liberal. — Bank  v. 
Smith,  11  Wheat.  171,  6  L.   Ed.  443. 

18.  Operation  as  withdrawing  case  from 
jury. — Bank  v.  Smith.  11  Wheat.  171,  6 
L.  Ed.  443;  Bank  v.  Guttschlick,  14  Pet. 
19,  10  L.   Ed.  335. 

"When  a  party  wishes  to  withdraw  from 
the  jury  the  application  of  the  law  to  the 
facts,  he  may,  by  consent  of  the  court, 
demur  in  law  upon  the  evidence,  the  ef- 
fect of  which  is  to  take  from  the  jury  and 
refer  to  the  court  the  application  of  the 
law  to  the  facts,  and  thus  the  evidence  is 
made  a  part  of  the  record,  and  is  con- 
sidered by  the  court  as  in  the  case  of  a 
special  verdict."  Suvdam  v.  Williamson, 
20  How.  427,  436,  15  X.   Ed.  978. 

19.  Taking  advantage  of  objections  to 
pleading. — Bank  v.  Smith,  11  Wheat.  171, 
173,  6  L.   Ed.  443. 

20.  Joinder. — Fowle  v.  Alexandria,  11 
Wheat.  -320,  6  L.   Ed.  484. 

21.  Right  to  insist  uoon  joinder. — Fowle 
v.  Alexandria,  11  Wheat.  320.  6  L.  Fd. 
484;  Young  v.  Black,  7  Cranch  565,  3  L. 
Ed.   440. 
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Compelling  Joinder. — It  is  a  matter  of  discretion  with  a  court,  whether  it 
will  compel  a  party  to  join  in  demurrer  to  evidence.22 

VI.    Judgment  and  Review. 

Judgment. — On  a  demurrer  to  the  evidence  the  judgment  stands  in  place  of 
a  special  verdict.23 

Taking  Advantage  of  Defective  Pleading. — After  judgment  on  a  demur- 
rer to  the  evidence,  the  defendant  may  take  advantage  of  any  defects  in  the  dec- 
laration, by  motion  in  arrest  of  judgment,  or  by  writ  of  error.24 

Review— Assignable  Error. — See  the  title  Appeal  and  Error,  vol.   1,  p. 

992. 

Refusal  to  Compel  Joinder  in  Demurrer  as  Ground  for  Error. — See  ante, 

"Joinder,"  V. 

Operation  and  Effect  as  Bill  of  Exceptions. — See  the  title  Exceptions, 
Bill  of,  and  Statement  of  Facts  on  Appeal. 

Affirmance. — Where  a  case  is  brought  up  on  a  demurrer  to  evidence,  and 
the  prayer  to  the  court  below  was,  that  there  was  no  evidence  from  which  the 
jury  could  infer  a  certain  promise,  if  the  appellate  court  is  of  opinion  that  the 
court  below  judged  rightly  in  thinking  that  there  was  such  evidence,  the  judg- 
ment must  be  affirmed.25 

Judgment  on  Reversal. — Where  the  demurrer  to  evidence  is  fatally  de- 
fective, and  judgment  has,  notwithstanding,  been  rendered  upon  it  for  the  party 
demurring,  by  the  court  below,  the  judgment  will  be  reversed  and  a  new  trial 
awarded,  on  the  ground  that  the  issue,  between  the  parties,  in  effect,  has  not 
been  tried.26 


22.  Compelling  joinder. — Young  v. 
Black,  7  Cranch  565,  3  L.  Ed.  440.  See 
ante,  "Right  to  Demur,"  II,  B. 

Quaere,  whether  the  refusal  of  a  court 
to  compel  a  party  to  join  in  a  demurrer 
to  evidence,  can  in  any  case,  be  assigned 
for  error.  Youns;  v.  Black,  7  Cranch  565, 
3  L.  Ed.  440.  See  the  title  APPEAL 
AND  ERROR,  vol.  1,  p.  992. 

23.  Judgment. — Bank  v.  Smith,  11 
Wheat.  171,  173,  6  L,   Ed.  443.     See,  gen- 


erally, the  title  VERDICT. 

24.  Taking  advantage  of  defective  plead- 
ing.— Bank  v.  Smith,  11  Wheat.  171,  6  L. 
Ed.  443.  See,  generally,  the  titles  AP- 
PEAL AND  ERROR,  vol.  1,  p.  333; 
JUDGMENTS  AND  DECREES. 

25.  Affirmance. — Hunter  v.  Minor,  18 
How.  286,  15  L   Ed.  378. 

26.  Judgment  on  reversal. — Fowle  v. 
Alexandria,  11  Wheat.  320,  6  L.  Ed.  484. 
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c.  Conclusiveness,  318. 

(1)  Former  Adjudication  or  Res  Adjudicata,  318. 

(2)  Effect  at  Trial  on  Amended  Complaint,  318. 

d.  Dismissal.  319. 

5.  Appeal  and  Error,  319. 

XIII.    Constructions   of  Pleadings   on  Demurrer,   320. 

CROSS    REFERENCES. 

See  the  titles  Abatement,  Revival  and  Survival,  vol.  1,  p.  12;  Actions, 
vol.  1,  p.  96;  Amendments,  vol.  1,  p.  288;  Appk.u,  and  Error,  vol.  1,  p.  333; 
Bill  op  Review,  vol.  3,  p.  244;  Costs,  vol.  4,  p.  802;  Criminal  Law,  ante,  p. 
43;  Cross  Bills,  ante,  p.  133;  Demurrer  to  the  Evidence,  ante,  p.  280; 
Dismissal,  Discontinuance  and  Nonsuit;  Equity;  Estoppi-l;  Filing 
Pleadixcs  and  Papers;  Indictments,  Informations,  Presentments  axd 
Complaints;  Judgments  axd  Decrees;  Jurisdiction;  Laches;  Legal  Con- 
clusions; Limitation  op  Actions  and  Adverse  Posspssion  ;  Mandamus; 
Motions;  New  Trials:  Partus:   Pleading;   Rules  of  Court;  Waiver. 

As  to  pleas  bad  ori  demurrer  being  cured  by  verdict,  see  the  title  Amend- 
ments, vol.  1,  pp.  310,  311.     As  to  grounds  for  demurrer  being  included  in  an- 
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swer  and  thereby  dispensing  with  the  necessity  for  filing  a  formal  demurrer, 
see  the  title  Equity.  As  to  operation  and  effect  of  demurrer  on  right  to  file  pe- 
tition for  removal,  see  the  title  Removal  of  Causes. 

I.  Definitions  and"  Distinctions. 

A.  Demurrer  Defined. — A  demurrer  is  an  objection  made  by  one  party  to 
his  opponent's  pleading,  alleging  that  he  ought  not  to  answer  it,  for  some  de- 
fect in  law  in  the  pleading.1  It  is  a  denial  in  form  and  substance  of  the  plain- 
tiff's right  to  have  his  case  considered  in  a  court  of  equity,  and  an  admission  of 
all  its  allegations  that  are  properly  pleaded.2 

A  demurrer  is  an  answer  in  law  to  the  bill,  though  not,  in  a  technical 
sense,  an  answer,  according  to  the  common  language  of  practice.3 

B.  Exception — Under  Civil  Law. — The  exception  under  the  civil  law  is 
analogous  to  the  demurrer,  which  is  the  recognized  and  appropriate  mode  at 
common  law  of  raising  pure  questions  of  law.4 

C.  Demurrer  Distinguished  from  Plea. — A  demurrer  is  properly  upon 
matter  defective  contained  in  the  bill  itself,  and  no  foreign  matter ;  but  a  plea  is 
of  foreign  matter  to  discharge  or  stay  the  suit.  A  plea  must  aver  facts  to  which 
the  plaintiff  may  reply,  and  not,  in  the  nature  of  a  demurrer,  rest  on  facts  in 
the  bill.5  A  plea  does  not,  like  a  demurrer,  admit  the  allegations  of  the  bill  to 
deny  the  equity  of  the  bill;  but  it  presents  some  distinct  fact,  which  of  itself 
creates  a  bar  to  the  suit,  or  to  the  part  to  which  the  plea  applies,  and  thus  to 
avoid  the  necessity  of  making  the  discovery  asked  for,  and  the  expense  of  going 
into  the  evidence  at  large.6 

II.    Use  in  Federal  Courts — Conformity  Practice  Act. 

Since  1872,  when  congress  assimilated  the  rules  of  pleading,  practice  and 
forms  and  modes  of  procedure  in  actions  at  law  in  the  courts  of  the  United 
States  to  those  prevailing  in  the  courts  of  the  several  states,  all  defenses  are 
open  to  a  defendant  in  the  circuit  court  of  the  United  States,  under  any  form  of 
plea,  answer  or  demurrer,  which  would  have  been  open  to  him  under  like  plead- 
ing: in  the  courts  of  the  state  within  which  the  circuit  court  is  held.7 


1.  Definition. — Tyler  v.  Hand,  7  How. 
572,  581,  12  L.  Ed.  824. 

2.  Griffing  v.  Gibb,  2  Black  519,  17  L. 
Ed.  353.  See  post,  "As  Admission," 
X,  A. 

3.  Demurrer  an  answer. — New  Jersey 
v.  New  York,  6  Pet.  323,  8  L.  Ed.  414. 

Where  an  order  of  court  gave  defend- 
ant leave  to  appear  and  answer  at  a  cer- 
tain day,  and  provided  for  a  hearing  on 
the  part  of  the  plaintiff  if  no  appearance 
by  defendant  was  then  made,  the  court 
held,  upon  a  demurrer  filed  by  defendant, 
that  as  the  demurrer  was  admitted  to  con- 
tain an  appearance  by  defendant  that  it 
amounted  to  a  compliance  with  the  order 
at  the  last  term.  New  Jersey  v.  New 
York,  6  Pet.  323.  327,  8  L.  Ed.  414.  See 
the  titles  APPEARANCES,  vol.  2,  p. 
440;   EQUITY. 

4.  Exceptions  under  civil  law. — Bates 
v.  Clark.  95  U.  S.  204,  24  L.  Ed.  471;  Lind- 
say v.  First  Nat.  Bank,  156  U.  S.  485,  492, 
39  L.  Ed.  505.  See  post,  "To  Raise  Ques- 
tions of  Law,"  IV,  A. 

5.  Demurrer  distinguished  from  plea. 
—Farlev  -'.  Kittson,  120  U.  S.  303,  315,  28 
L.   Ed.   684. 

An  objection  to  the  equity  of  the  plain- 


tiff's claim  must  be  taken  by  demurrer 
and  not  by  plea.  Farley  v.  Kittson,  120 
U.  S.  303,  315,  28  L.  Ed.  684,  citing  Rhode 
Island  v.  Massachusetts,  14  Pet.  210,  258, 
262,  10  L.  Ed.  423;  National  Bank  v.  In- 
surance Co.,  104  U.  S.  54,  76,  26  L.  Ed. 
693. 

A  plea  which  avers  that  a  certain  fact 
is  not  as  the  bill  affirms  it  to  be,  sets  up 
matter  not  contained  in  bill.  Farley  v. 
Kittson,  120  U.  S.  303,  315,  28  L.  Ed. 
684. 

6.  Proper  office  of  plea. — Farley  v. 
Kittson,  120  U.  S.  303,  314,  28  L.  Ed.  684. 
See  the  title  EQUITY;  PLEADING.  See 
post,  "As  Admission,"  X,  A. 

7.  Use  in  federal  courts — Conformity 
practice. — Roberts  v.  Lewis,  144  U.  S. 
653,  656,  36  L.  Ed.  579,  citing  Act  of  June 
1.  1872.  ch.  255,  §  5;  17  Stat.  197;  Rev. 
Stat..  §  914;  Chemung  Canal  Bank  v. 
Lowery,  93  U.  S.  72,  23  L  Ed.  806;  Glenn 
v.  Sumner,  132  U.  S.  152,  33  L.  Ed.  301; 
Central  Transp.  Co.  v.  Pullman's  Palace 
Car  Co.,  139  U.  S.  24,  39,  40,  35  L  Ed.  55. 
See  United  States  v.  Boyd,  15  Pet.  187, 
10  L.  Ed.  706;  Bell  v.  Vicksburg,  23  How. 
443,  16  L-  Ed.  579.  See  the  title  COURTS, 
vol.   4,  p.   861. 
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III.    Classification. 

A.  General  and  Special. — Demurrers  are  either  general  or  special,8  and  ex- 
ceptions under  the  civil  law  and  states  following  it,  are  similarly  classified.9 
They  are  general  when  no  particular 'cause  is  alleged,  and  special  when  the  par- 
ticular imperfection  is  pointed  out  and  insisted  upon  as  the  ground  of  demur- 
rer.10 General  demurrers  go  to  the  whole  pleading  and  are  for  matters  of 
substance.11  But  where  the  objection  is  to  matters  of  form  only,  a  special  de- 
murrer is  necessary.12  A  general  demurrer  by  the  defendant,  assigning  reasons 
why  the  plaintiff  should  not  recover,  must  be  considered  and  treated  as  a  spe- 
cial  demurrer.13 

Special  Demurrer  Not  Favored. — A  proceeding  by  special  demurrer  is  by 
no  means  favored,  as  it  has  rarely  any  real  relation  to  the  merits  of  the  con- 
troversy.14 

Special  Demurrer  Abolished. — In  some  states  the  statutes  provide  a  rem- 
edy by  motion  for  formal  defects,  thereby  abolishing  the  special  demurrer.15 
Mere  defects  of  form  are  now,  in  most  if  not  all  instances,  immediately  per- 
mitted to  be  amended,  and  the  result  is  that  special  demurrers  are  practically 
obsolete.10 

B.  Demurrers  under  Statutes. — In  a  great  many  states,  under  the  statutes, 
such  distinctions,  as  those  existing  between  the  common-law  "general"  and 
"special"  demurrers  are  not  recognized  and  cannot  be  said  to  exist.17     As  in  Ne- 


8.  Classification    general    or    special. — 

Christmas  v.   Russell,  5  Wall.  290,  303,  IS 
L.    Ed.   475. 

9.  Exceptions  under  civil  law. — In  the 
practice  of  the  state  of  Louisiana  "per- 
emptory exceptions,"  are  of  two  kinds, 
one  as  to  form,  and  one  as  to  law.  Those 
in  this  case  were  offered  as  "peremptory- 
exceptions,  founded  in  law."  By  the 
Code  of  Practice  in  Louisiana,  art.  345, 
such  exceptions  "may  be  pleaded  in  every 
stage  of  the  action  previous  to  the  defi- 
nite judgment."  Phillips  v.  Preston,  5 
How.   278,  288,  12   L.   Ed.   152. 

10.  General  and  special  distinguished. 
—Christmas  v.  Russell,  5  Wall.  290,  303, 
18  L.  Ed.  475;  Tyler  v.  Hand,  7  How.  572, 
581,    12   L.    Ed.   824. 

"A  special  demurrer  is  only  for  defects 
in  form,  and  adds  to  the  terms  of  a  gen- 
era! demurrer  a  specification  of  the  par- 
ticular ground  of  exception."  Tyler  v. 
Hand.  7   How.   572,   581,   12   L.   Ed.   824. 

Special  demurrer  distinguished  from 
exception  to  master's  report. — An  excep- 
tion to  a  master's  report  is  not  in  the  na- 
ture of  a  special  demurrer,  and  is  not  re- 
quired to  be  so  full  and  specific.  Foster 
v.  Goddard,  1   Black  506,  17  L.   Ed.  228. 

11.  General  demurrer  for  matters  of 
substance. — Christmas  v.  Russell,  5  Wall. 
290,  303,  18  L.  Ed.  475;  Tyler  v.  Hand,  7 
How.  572,  581,  12  L.  Ed.  824;  Gilman  v. 
Rives,  10  Pet.  298,  9  L.  Ed.  432.  See,  also, 
Rogers  v.  Durant,  140  U.  S.  298,  301,  35 
L.  Ed.  481.  See  post,  "Formal  and  Sub- 
stantial   Defects,"    V,    C. 

12.  Special  demurrer  to  matters  of 
form.— Christmas  v.  Russell,  5  Wall.  290, 
303,  18  L.  Ed.  475;  Tyler  v.  Hand,  7  How. 
572,  12  L.  Ed.  824;  Withers  v.  Greene,  9 
How.  213,  231,  13  L.  Ed.  109;  Pendleton 
County  v.  Amy,  13  Wall.  297,  303,  20  L. 
Ed.   579. 


Where  a  plea  failed  to  properly  con- 
clude to  the  country,  the  defect  is  avail- 
able only  by  a  special  demurrer.  United 
States  v.  Girault,  11  How.  22,  30,  13  L. 
Ed.  587.  See  post,  "Formal  and  Sub- 
stantial   Defects,"  V,   C. 

A  plea  of  fraud  in  obtaining  a  judgment 
sued  upon  cannot  be  demurred  to  gen- 
erally, because  not  showing  the  particu- 
lars of  the  fraud  set  up.  It  is  an  objection 
to  form  and  must  be  by  special  demurrer. 
Christmas  v.  Russell,  5  Wall.  290,  18  L 
Ed.    475. 

13.  General  demurrer  treated  as  special. 
—Tyler  v.  Hand,  7  How.  572,  12  L.  Ed. 
824. 

14.  Special  demurrer  not  favored. — 
Withers  v.  Greene,  9  How.  213,  231,  13  L. 
Ed.    109. 

15.  See  Pendleton  County  v.  Amy,  13 
Wall.   297,   303,   20   L.  'Ed.    579. 

16.  Special  demurrer  obsolete. — '"The 
pleadings  in  every  form  of  common-law 
action  have  been  so  completely  reduced 
to  simple,  clear,  and  unambiguous  forms, 
that  the  merits  of  a  cause  are  now  never 
submerged  under  folios  of  special  de- 
murrers, alleging  errors  in  pleading, 
which,  when  discovered,  are  immediately 
permitted  to  be  amended."  McFaul  v. 
Ramsey,  20  How.  523,  524,  15  L.  Ed.  1010. 
See  the  title  AMENDMENTS,  vol.  1,  p. 
288. 

17.  Demurrers  under  statutes. — See  the 
various  state  statutes  and  codes.  Sre 
post,  "Setting  Forth  Ground  of  De- 
murrer,"   IX,    B. 

By  the  Revised  Code  of  Mississippi, 
614,  any  number  of  breaches  may  be  as- 
signed; and  when  a  demurrer  shall  be 
joined  in  any  action,  no  defect  in  the 
pleadings  shall  be  regarded  by  the  court, 
unless  specially  alleged  as  causes  of  de- 
murrer. United  States  v.  Boyd,  15  Pet 
187,   10   L.    Ed.   706. 
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braska  the  statute  provides  the  grounds  for  demurrer,  and  the  demurrer  must 
specify  the  grounds  of  objection  or  else  be  regarded  as  limited  to  the  ground  that 
the  petition  fails  to  state  a  cause  of  action.18 

A  demurrer  to  a  complaint  because  it  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  is  equivalent  to  a  general  demurrer  to  a  declaration  at 
common   law.19 

IV.    Office  and  Scope. 

A.  To  Raise  Questions  of  Law. — A  demurrer  raises  only  questions  of  law, 
which  arise  upon  and  involve  the  facts  alleged  in  the  pleading  demurred  to;  its 
office  is  not  to  set  out  facts.20  If  a  real  and  important  issue  of  law  is  to  be 
made,  that  issue  should  be  raised  by  demurrer.21  The  office  of  a  demurrer  to  a 
plea  is  to  put  in  issue  the  legal  effect  of  the  plea  after  it  has  been  received.22 

Local  Rules  and  Customs. — As  the  local  rules  and  customs  differ  in  the 
several  mining  districts  as  to  the  extent  and  character  of  a  mine,  the  question 
cannot  properly  be  determined  on  demurrer.23 

B.  Demurrer  Too  Broad.— See  post,  "Demurrer  Too  Broad,"  IX,  C. 

V.    When  Properly  Interposed. 

A.  In  General. — It  would  seem  that  a  demurrer  is  not  a  proper  pleading 
where  it  will  have  the  effect  to  shut  out  evidence  properly  admissible  under  the 


18.  Demurrer  under  Nebraska  statute. 
—Roberts  v.  Lewis.  144  U.  S.  653,  657,  36 
L.  Ed.  579;  Nebraska  Code  of  Civil  Pro- 
cedure, §  94. 

19.  Demurrer  equivalent  to  general  de- 
murrer.—Alley  v.  Nott,  111  U.  S.  472,  475, 
28    L.    Ed.    491. 

20.  To  raise  questions  of  law. — Allev 
V.  Nott,  111  U.  S.  472,  475,  28  L.  Ed.  491; 
Walden  v.  Craig,  14  Pet.  147,  153,  10  L. 
Ed.  393;  Interstate  Land  Co.  v.  Maxwell 
Land  Grant  Co.,  139  U.  S.  569,  577,  35  L. 
Ed.  278,  citing  Dillon  v.  Barnard,  21  Wall. 
430.  437,  22  L.  Ed.  673;  United  States  v. 
Ames,  99  U.  S.  35,  45,  25  L.  Ed.  295;  Illi- 
nois Cent.  R.  Co.  v.  Adams,  180  U.  S.  28, 
38,  45  L.  Ed.  410.  See  post,  "Defects  Ap- 
parent in  Pleadings,"  V,   B. 

A  demurrer  to  a  scire  facias  raises  only 
questions  of  law,  on  the  facts  stated  in 
the  writ  of  scire  facias;  no  evidence  is 
heard  by  the  court,  on  the  demurrer. 
Walden  v.  Craig,  14  Pet.  147,  10  L.  Ed.  393. 

The  question  as  to  whether  or  not  a 
reissue  is  for  same  invention  as  the  origi- 
nal, being  a  question  of  law,  may  be  raised 
by  demurrer.  Powder  Co.  v.  Powder 
Works,   98   U.   S.    126,   25   L.    Ed.   77. 

Question  of  fact. — Whether  or  not  a 
design  is  new  is  a  question  of  fact,  which 
should  not  be  determined  on  demurrer; 
it  is  a  question  which  may  and  should  be 
raised  by  answer  and  settled  by  proper 
proofs.  New  York  Belting,  etc.,  Co.  v. 
New  Jersey  Car  Spring,  etc.,  Co.,  137  U. 
S.  445,  449,  34  L.  Ed.  741.  See  the  title 
PATENTS. 

21.  Bates  v.  Clark,  95  U.  S.  204,  206,  24 
L.    Ed.    471. 

Averments  in  a  plea,  that,  by  reason  of 
the  plaintiff's  position  as  receiver  and 
general  manager  of  the  railroads,  his  en- 


tering into  the  agreement  sued  on,  and 
engaging  in  the  enterprise  of  purchasing 
the  bonds  and  thereby  acquiring  the  rail- 
roads, were  unlawful,  and  did  not  entitle 
him  to  the  aid  of  a  court  of  equity  to  en- 
force the  agreement  or  any  rights  grow- 
ing out  of  it,  were  averments  of  pure 
matter  of  law,  arising  upon  the  plaintiff's 
case  as  stated  in  the  bill,  and  affecting 
the  equity  of  the  bill,  and  therefore  a 
proper  subject  of  demurrer,  and  not  to 
be  availed  of  by  plea.  Farley  v.  Kittson, 
120   U.    S.   303,   317,   28   L.    Ed.   684. 

Where  the  principal  quest;on  in  a  case 
was  raised  bv  the  action  i  f  the  court 
below  in  striking  out  the  plea,  which  set 
up  certain  defenses  as  sham  and  frivo- 
lous, "and  because  the  locus  in  quo  was 
not  Indian  country,"  the  court  say:  "This 
mode  of  disposing  of  a  plea  which  fairly 
raises  a  most  important  issue  of  law 
seems  to  be  growing  in  favor  in  the  ter- 
ritorial courts.  It  is  an  unscientific  and 
unprofessional  mode  of  raising  and  de- 
ciding a  pure  issue  of  law.  This  should 
always  be  done,  when  it  can,  by  a  de- 
murrer, which  is  the  recognized  and 
appropriate  mode  in  the  common  law; 
or  by  exception,  which  amounts  to  the 
same  thing  in  the  civil  law,  as  it  is  ap- 
plied to  answers  in  chancery  practice." 
Bates  v.  Clark,  95  U.  S.  204,  205.  24  L. 
Ed.   471. 

22.  To  test  legal  effect  of  plea. — Com- 
mercial, etc..  Bank  v.  Slocomb,  14  Pet.  60, 
63,  10  L.  Ed.  354;  Gorman  v.  Lenox,  15 
Pet.  115,  11G,  10  L.  Ed.  680;  Bell  V.  Vicks- 
burg,  23  How.  443,  444,  16  L.   Ed.  579. 

23.  Local  rules  and  customs. — Glacier 
Mountain  Silver  Min.  Co.  V.  Willis,  127 
U.  S.  471,  482,  32  L.  Ed.  172.  See  the  titles 
MINES  AND  MINERALS;  USAGES 
AND   CUSTOMS. 
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general  issue  to  rebut  the  presumption  of  the  supposed  defect  it  was  filed  to 
correct.24 

Demurrer  in  Abatement. — A  general  demurrer  is  in  bar  to  the  action  and 
does  not  lie  for  matter  pleadable  in  abatement  only.25 

B.  Defects  Apparent  in  Pleadings. — There  can  be  no  demurrer  for  a  de- 
fect not  apparent  in  the  pleadings.2'''  Upon  general  principles  of  pleading  a 
demurrer  only  calls  in  question  the  sufficiency  of  what  appears  upon  the  face  of 
the  pleading,27  and  does  not  reach  the  preliminary  steps  necessary  to  put  such 
pleading  upon  file.2S  But  where  the  state  courts  have  held  otherwise  the  course 
of  practice  in  the  circuit  court  must  conform  to  the  state  practice,  and  the  su- 
preme court  will  also  hold  such  pleading  demurrable.29 

C.  Formal  and  Substantial  Defects. — The  opposite  party  may  demur 
when  his  opponent's  pleading  is  defective  in  substance  or  form.30  In  some 
states  the  statutes  permit  a  demurrer  only  when  the  petition  "by  a  fair  and  nat- 
ural construction  does  not  show  a  substantial  cause  of  action."31 

D.  Want  of  Jurisdiction — 1.  Jurisdiction  of  Subject  Matter. — A  de- 
murrer lies  for  want  of  jurisdiction,  if  such  defect  appear  on  the  face  of  the 
pleading.32  Where  it  appears  on  the  face  of  a  declaration  that  the  remedy  is 
not  by  an  action  at  law  but  by  bill  in  equity,  a  demurrer  should  be  sustained.33 


24.  When  property  interposed — In  gen- 
eral.— United  States  v.  Cook,  17  Wall. 
168,  17S,  21  L.  Ed.  638.  See  post,  "Fraud- 
ulent Omission  to  Stamp  Promissory 
Note,"  V,  S. 

25.  Demurrer  in  abatement. — Duvall  v. 
Craig,  2  Wheat.  45,  55,  4  L.  Ed.  180.  See 
Walden  v.  Craig,  14  Pet.  147,  10  L.  Ed 
393. 

A  demurrer  cannot  partake  of  the  char- 
acter of  a  plea  in  abatement.  Tyler  v. 
Hand,  7  How.  572,  573,  574,  12  L.  Ed.  824. 
See  post,  "Judgment  on  Demurrer  in 
Abatement,"  XII,  C,  2. 

26.  Defe-t  apparent. — Tyler  v.  Hand,  7 
How.  572,  581,  12  L.  Ed.  824;  Southern 
Pac.  Co.  v.  Denton,  146  U.  S.  202,  206,  36 
L.  Ed.  943;  Coal  Co.  v.  Blatchford.  11 
Wall.  172,  20  L.  Ed.  179.  See,  also,  Ran- 
dall v.  Howard,  2  Black  585,  17  L.  Ed. 
269;  Carey  v.  Brown,  92  U.  S.  171,  172.  23 
L.  Ed.  479;  Goodman  v.  Niblack,  102  U. 
S.  556,  26  L.  Ed.  229;  Crocket  v.  Lee,  7 
Wheat.  522,  525,  5  L.  Ed.  513.  See  the 
following  treatment  of  the  specific  ob- 
jections which  may  be  raised  by  demurrer 
and  consult  the  cross  references  therein 
given. 

A  demurrer  cannot  introduce  as  its 
support  new  facts  which  do  not  appear 
on  the  face  of  the  bill,  and  which  must 
he  set  up  by  plea  or  answer.  Stewart  V. 
Masterson,  131  U.  S.  151,  158,  33  L.  Ed. 
114;  Bacon  v.  Rives,  106  U.  S.  99,  108,  27 
L.  Ed.  69. 

27.  Matter  appearing  on  face  of  plead- 
ing.—Bell  v.  Vicksburg,  23  How.  443,  16 
L.    Ed.    579. 

Nebraska  statute. — Roberts  v.  Lewis, 
144  U.   S.   653,   36   L.    Ed.   579. 

28.  Preliminary  steps  putting  pleading 
on  file.— Bell  v.  Vicksburg,  ?:;  How.  -143, 
16  T..  Ed.  579.  See  post,  "Want  of  Affi- 
davit t"  Plea  in  Abatement,"  V,  O; 
"Want  of  Affidavit  to  Plea  of  Non  Est 
Factum,"  V,   P. 


29.  Effect   of  contrary  state  practice. — 

Bell  v.  Vicksburg,  23  How.  443,  16  L.  Ed. 
579.  See  post,  "Want  of  Affidavit  to 
Plea  of  Non  Est  Factum,"  V,  P. 

30.  Defects  of  substance  and  form. — 
Tyler  v.  Hand,  7  How.  572,  581,  12  L. 
Ed.  824;  Griffing  v.  Gibb,  2  Black  519,  17 
L.  Ed.  353;  Bissell  v.  Spring  Valley  Tp., 
124  U.  S.  225,  232,  31  L.  Ed.  411;  Gilman 
v.  Rives,  10  Pet.  298,  9  L.  Ed.  432;  Daines 
v.  Hale,  91  U.  S.  13,  21,  23  L.  Ed.  190; 
Withers  v.  Greene,  9  How.  213,  231,  13  L. 
Ed.  109. 

31.  Failure  to  state  cause  of  action. — 
Pendleton  County  v.  Amy,  13  Wall.  297, 
303,  20  L.  Ed.  579;  Christmas  v.  Russell, 
5  Wall.  290,  18  L.  Ed.  475. 

The  laws  of  Iowa  permit  a  demur- 
rer only  when  the  petition  by  a  fair  and 
natural  construction  does  not  show  a  sub- 
stantial cause  of  action.  A  demurrer  to 
part  of  the  petition  in  this  case  was  prop- 
erly overruled.  McFaul  v.  Ramsey,  20 
How.   523,   15  L.   Ed.    1010. 

32.  Want  of  jurisdiction. — Deshler  v. 
Dodge,  16  How.  622,  631,  14  L.  Ed.  1084; 
Livingston  v.  Story,  9  Pet.  632,  9  L.  Ed. 
255;  Roberts  v.  Lewis,  144  U.  S.  653,  658, 
36  L.  Ed.  579;  Bissell  v.  Spring  Vallev 
Tp.,  124  U.  S.  225,  232,  31  L.  Ed.  411; 
Southern  Pac.  Co.  v.  Denton,  146  U.  S. 
202,  206,  36  L.  Ed.  943;  Coal  Co.  v.  Blatch- 
ford. 11  Wall.  172,  20  L.  Ed.  179;  St. 
Louis,  etc.,  R.  Co.  v.  McBride,  141  U.  S. 
127,  130,  35  L.  Ed.  659;  Stewart  v.  Master- 
son,  131  U.  S.  151,  158,  33  L.  Ed.  114; 
Findlay  v.  Hinde.  1  Pet.  241,  244,  7  L. 
I'd.  128.  See,  also,  Petri  v.  Creelmnn 
Lumber  Co.,  199  U.  S.  487,  50  L.  Ed.  2S1; 
Lindsay  v.  First  Nat.  Bank,  156  U.  S. 
485,  492,  39  L-  Ed.  505;  Dromgoole  v. 
Farmers',  etc.,  Bank,  2  How.  241,  11  L. 
Ed.  252;  Bank  v.  Moss,  6  How.  31,  39,  12 
L.  Ed.  331. 

33.  A  bank  filed  a  declaration  or  peti- 
tion on  the  law  side  of  the  court,  alleging 
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Where  there  is  an  apparent  want  of  equity,  on  the  face  of  the  bills,  admitting  all 
the  facts  stated  to  be  true  ;34  or  where  it  is  apparent,  on  the  face  of  the  bill,  that 
a  court  of  equity  could  have  no  jurisdiction  of  the  matters  charged,  a  demurrer 
will  lie  to  the  bill,35  yet  none  is  necessary,  inasmuch  as  there  is  either  an  abso- 
lute want  of  equity  or  of  jurisdiction.36 

2.  Jurisdiction  of  Parties — a.  In  General. — An  objection  that  the  court 
has  jurisdiction  over  the  person  of  the  defendant  may  be  taken  by  demurrer  if 
it  appears  on  the  face  of  the  pleading.37 


that  a  certain  assessment  of  its  shares 
was  unjust  and  unequal,  and  in  disregard 
of  the  constitution  and  laws  of  the  state 
of  Louisiana  and  of  the  statute  of  the. 
United  States  authorizing  the  state  to 
tax,  under  certain  limitations,  shares  of 
the  capital  stock  in  national  banks,  and 
asking  that  there  be  judgment  in  favor 
of  the  petitioner  declaring  said  assess- 
ment null  and  void,  and  prohibiting  the 
collection  of  any  tax  from  petitioner  or 
its  stockholders;  or,  in  the  event  the 
court  should  not  hold  said  assessment 
absolutely  null,  petitioner  prayed  for  a 
judgment  reducing  said  assessment  so  as 
to  make  it  equal  and  uniform  with  other 
assessments  and  striking  therefrom  the 
amount  of  property  held  by  the  bank  ex- 
empted from  taxation,  and  for  general 
relief.  The  defendants  appeared,  and  to 
this  petition  filed  what  is  styled  an  "ex- 
ception," equivalent  to  a  demurrer,  alleg- 
ing that  the  suit  was  an  action  at  law,  but 
that  the  allegations  of  plaintiff's  petition 
disclosed  that  the  remedy  was  not  by  an 
action  at  law,  but  by  injunction  and  bill 
in  equity,  and  that  the  court  was  without 
jurisdiction  to  entertain  the  suit  as  an 
action  at  law.  It  was  held  that  the  court 
below  should  have  sustained  the  defend- 
ants' demurrer  or  exception.  Lindsay  v. 
First  Nat.  Bank,  156  U.  S.  485,  492,  494, 
39   L.   Ed.   505. 

Nebraska  statute. — Roberts  v.  Lewis, 
144  U.   S.   653,   656,   36   L.   Ed.   579. 

34  Want  of  jurisdiction — Want  of 
equity. — Findlay  v.  Hinde,  1  Pet.  241,  244. 
7  L.  Ed.  128;  Huntington  v.  Saunders, 
120  U.  S.  78,  30  L.  Ed.  580;  Wollensak  V. 
Reiher,  115  U.  S.  96,  101,  29  L.  Ed.  350. 
See,  also,  Lewis  v.  Cocks,  23  Wall.  466, 
23  L.  Ed.  70;  Swift  V.  United  States,  196 
U.  S.  375,  395,  49  L.  Ed.  518;  Maxwell  V. 
Kennedy,  8  How.  210,  12  L.  Ed.  1051;  Na- 
tional Bank  v.  Carpenter,  101  U.  S.  567, 
568,  25  L.  Ed.  815;  Speidel  v.  Hennci, 
120  U.  S.  377,  387,  30  L.  Ed.  718.  See  post, 
"Failure  to  State  Cause  of  Action  or  De- 
fense,"  V,    F. 

Adequate  remedy  at  law. — A  demurrer 
lies  to  the  plaintiff's  bill,  on  the  ground 
that  he  has  plain  and  adequate  relief  at 
law.  Shelton  v.  Tiffin,  6  How.  163,  185,  12 
L.  Ed.  387. 

But  the  demurrer  is  clearly  unsustain- 
able where  fraud  is  alleged  in  the  bill, 
and  relief  is  prayed  against  a  judgment 
and  a  judicial  sale  of  the  property  in  con- 
troversy. These  and  other  matters  stated 
in  the  bill  show  that  if  the  complainan  ts 
shall    be    entitled    to   relief,     a     court      of 


equity  only  can  give  it.     Shelton  v.  Tiffin, 

6  How.   163,   185,  12  L.    Ed.   387. 

Where  it  appears  uncertain  whether  the 
complainants  in  a  bill  in  equity  for  an 
injunction  can  avail  themselves  in  the  ac- 
tion at  law  of  the  defense  asserted  in  the 
bill,  and  admitted  by  the  demurrer  to  be 
true,  the  demurrer  should  have  been  over- 
ruled, and  the  defendant  required  to  an- 
swer. Drexel  v.  Berney,  122  U.  S.  241, 
255,  30  L.  Ed.  1219;  Davis  v.  Wakelee,  156 
U.   S.   680,   681,  39   L.   Ed.   578. 

A  bill  was  filed  to  enjoin  the  enforce- 
ment of  certain  judgments  rendered 
against  the  complainant  by  the  mayor  of 
St.  Louis  for  the  amount  of  alleged  ben- 
efit to  his  property  from  the  opening  of 
a  street  in  that  city,  and  set  forth,  as 
grounds  of  relief,  want  of  authority  in 
the  mayor,  and  various  defects  and  irregu- 
larities in  the  proceedings.  A  demurrer 
on  the  ground  that  a  court  of  equity  had 
no  jurisdiction  of  the  matter,  and  that  the 
complainant  had  a  plain,  adequate,  and 
complete  remedy  at  law,  was  sustained. 
Ewing  v.  St.  Louis,  5  Wall.  413,  18  L.  Ed. 
657. 

An  averment  in  a  plea,  that,  by  reason 
of  the  plaintiff's  position  as  receiver  and 
general  manager  of  the  railroad,  his 
entering  into  the  agreement  sued  on,  and 
engaging  in  the  enterprise  of  purchasing 
the  bonds  and  thereby  acquiring  the  rail- 
roads, were  unlawful,  and  did  not  entitle 
him  to  the  aid  of  a  court  of  equity  to  en- 
force the  agreement  or  any  rights  grow- 
ing out  of  it,  were  averments  of  pure 
matter  of  law,  arising  upon  the  plaintiff's 
case  as  stated  in  the  bill,  and  affecting 
the  equity  of  the  bill,  and  therefore  a 
proper  subject  of  demurrer,  and  not  to 
be  availed  of  by  plea.  Farley  v.  Kittson, 
120   U.    S.    303,   317,   28    L.    Ed.    684. 

35.  Want  of  jurisdiction  over  subject 
matter. — Findlav  v.  Hinde,  1  Pet.  241,  244, 

7  L.  Ed.  128;  Roberts  v.  Lewis,  144  U. 
S.  653,  658,  36  L.  Ed.  579.  See,  also,  Su- 
perior City  v.  Ripley,  138  U.  S.  93,  95,  34 
L.   Ed.   914. 

Section  85  of  the  Code  of  Civil  Proce- 
dure of  the  territory  of  Wyoming  pro- 
vides that  the  defendant  may  demur  to 
the  petition  when  it  appears  upon  its 
face  that  the  court  has  no  jurisdiction. 
Upton  v.  McLaughlin,  105  U.  S.  640.  644. 
26  L.  Ed.  1197.  See,  also,  Upton  v.  Kent, 
105    U.    S.    646,    26    L.    Ed.    1200. 

36.  Demurrer  not  necessary. — Findlay 
V.   Hinde.   1    Pet.  241.  244.  7   L.  Ed.  128. 

37.  Jurisdiction  of  parties. — Roberts  v. 
Lewis,    144   U   S.   653,   658,  36    L.    Ed.   579; 


300 


DEMURRERS. 


b.  Citizensliip  as  Ground  of  Jurisdiction. — Objections  to  jurisdiction  because 
of  citizenship  may  be  taken  by  demurrer.38 

E.  Form  of  Action. — A  demurrer  may  go  to  the  form  of  action.39 

F.  Failure  to  State  Cause  of  Action  or  Defense — 1.  Civil  Suit — a.  To 
Declaration,  Bill  or  Petition — (1)  In  General. — A  demurrer  lies  for  failure  to 
state  cause  of  action.40    A  demurrer  will  lie  wherever  it  is  clear  that,  taking  the 


Scott  v.  Sandford,  19  How.  393.  397,  15  L. 
Ed.   691.     See  the  title   PARTIES. 

Nebraska  statute. — rcobena  c.  Lewis, 
144   U.    S.   653,    656,    36   L-    Ed.    579. 

38.  Citizenship. — When  the  citizenship 
of  the  parties  is  averred  in  the  bill  of 
complaint,  and  it  thus  appears  that  some 
of  the  plaintiffs  are  disqualified  by  their 
citizenship  from  maintaining  the  suit,  the 
defect  may  be  taken  advantage  of  by  de- 
murrer, or  without  demurrer,  on  motion, 
at  any  stage  of  the  proceedings.  Coal 
Co.  v.  Blatchford,  11  Wall.  172,  20  L.  Ed. 
179;  Southern  Pac.  Co.  v.  Denton,  146  U. 
S.  202,  206.  36  L.  Ed.  943.  See,  also,  Ober 
v.   Gallagher,  93   U.   S.   199,  23   L.   Ed.   829. 

A  plea  in  abatement  is  required  only 
when  the  citizenship  averred  is  such  as 
to  support  the  jurisdiction  of  the  court 
and  the  defendant  desires  to  controvert 
the  averment.  Coal  Co.  v.  Blatchford,  11 
Wall.  172,  20  L.  Ed.  179;  Southern  Pac. 
Co.  v.  Denton,  146  U.  S.  202.  206,  36  L. 
Ed.  943.  See  the  title  ABATEMENT, 
REVIVAL  AND  SURVIVAL,  vol.  1, 
p.  35. 

39.  Form  of  action. — Bissell  v.  Spring 
Valley  Tp.,  124  U.  S.  225,  232,  31  L.  Ed. 
411. 

Covenant  cannot  be  sustained  on  a  ver- 
bal promise,  as  the  plaintiffs  will  not  be 
allowed  to  prove  a  cause  of  action,  which, 
if  alleged  in  the  declaration,  would  have 
been  fatal  to  it  on  demurrer.  Phillips, 
etc.,  Const.  Co.  v.  Seymour,  91  U.  S.  646, 
655,  23   L.   Ed.   341. 

40.  Failure  to  state  a  cause  of  action. 
— McClure  v.  Oxford  Tp.,  94  U.  S.  429, 
433,  24  L.  Ed.  129;  Teal  V.  Walker,  111 
U.  S.  242,  246,  28  L.  Ed.  415;  Buffington 
v.  Harvey,  95  U.  S.  99,  100,  24  L.  Ed.  381; 
Livingston  v.  Story,  9  Pet.  632,  658,  9  L. 
Ed.  255;  Bissell  V.  Spring  Valley  Tp.,  124 
U.  S.  225,  232,  31  L.  Ed.  411;  Alley  v. 
Nott,  111  U.  S.  472,  475,  28  L.  Ed.  491; 
Campbell  v.  Wilcox,  10  Wall.  421,  422, 
19  L.  Ed.  973;  Illinois  Cent.  R.  Co.  V. 
Adams,  180  U.  S.  28,  35,  45  L.  Ed.  410; 
Superior  City  V.  Ripley,  138  U.  S.  93,  95, 
34  L.  Ed.  914;  Cragin  v.  Lovell.  109  U. 
S.  194,  27  L.  Ed.  903;  Davis  v.  Tileston,  6 
[low     114,   12   L.    Ed.    366;    United    States 

Piatt,  L57  U.  S.  113.  US,  39  L  Ed.  639; 
United  States  v.  Salisbury.  1S7  TT.  P  121, 
39  L  Ed.  642;  St.  Louis,  etc.,  R.  Co.  v. 
McBride,  141  U.  S.  127,  130,  35  L.  Ed. 
659;  Erwin  v.  Parham,  12  How.  197,  13 
L.  Ed.  952;  Campbell  v.  Wilcox,  10  Wall. 
421,  422,  19  L.  Ed.  i»7:;;  Finney  v.  Guy, 
ISO  U.  S.  335,  339,  47  L.  Ed.  839;  Ala- 
bama 7'.  Burr,  115  U.  S.  413,  429,  29  L. 
Ed.  435;  Liverpool,  etc.,  Steamship  Co.  v. 
Commissioners   of    Emigration,   113   U.   S. 


33,  38,  28  L.  Ed.  899;  Alley  v.  Nott,  111 
U.  S.  472,  475,  28  L  Ed.  491;  Chemung 
Canal  Bank  v.  Lowery,  93  U.  S.  72,  75,  23 
L.  Ed.  806;  Richmond  v.  Smith,  15  Wall. 
429,  21  L.  Ed.  200;  United  States  v.  Union 
Pac.  R.  Co.,  98  U.  S.  569,  615,  25  L.  Ed. 
143;  United  States  v.  Jackson,  104  U.  S. 
41,  44,  26  L  Ed.  651;  Griffing  v.  Gibb,  2 
Black  519,  17  L.  Ed.  353.  See,  also, 
Railroad  Co.  v.  Harris,  12  Wall.  65,  86, 
20  L.  Ed.  354;  Lafayette  Ins.  Co.  v. 
French,  18  How.  404,  405,  15  L.  Ed.  451; 
Glacier  Mountain  Silver  Min.  Co.  v.  Wil- 
lis, 127  U.  S.  471,  32  L.  Ed.  172;  United 
States  v.  Chouteau,  102  U.  S.  603,  26  L. 
Ed.  246. 

Where  as  the  bill  stands  on  demurrer, 
and  nothing  beyond  its  allegations  can 
be  considered,  it  is  not  possible  to  say 
that  the  complainant  is  entitled  to  no  re- 
lief at  all,  it  is  error  to  dismiss  his  bill. 
Erwin  v.  Parham,  12  How.  197,  205,  13 
L.    Ed.   952. 

A  declaration  set  up  causes  of  action 
arising  out  of  the  covenants  contained  in 
a  certain  indenture  of  lease  between  the 
parties.  There  was  an  averment  that  the 
parties  had  set  their  hands  and  seals  to 
the  paper,  and  the  attesting  clause  al- 
leged that  one  of  the  parties,  the  railroad 
company,  had  signed,  sealed,  and  de- 
livered in  the  presence  of  two  witnesses, 
who  signed  their  names  thereto,  to  which 
the  defendant  filed  a  demurrer,  the  theory 
of  which  was  that  there  should  have  been 
an  averment  on  the  face  of  the  instru- 
ment, that  the  seal  attached,  on  behalf 
of  the  company,  was  its  common  or  cor- 
porate seal.  It  was  held  to  be  a  suffi- 
cient allegation  that  the  instrument  was 
sealed  and  the  demurrer  was  overruled. 
Jacksonville,  etc.,  R.  Co.  v.  Hooper,  160 
U.   S.  514,  40   L    Ed.   515. 

When  the  record  of  a  case,  a  judgment 
in  which  is  sued  upon,  shows  that  an  at- 
tachment was  issued  in  it  and  laid  on 
property  appraised  at  a  less  sum  than 
the  judgment  was  given  for,  a  demurrer 
which  makes,  in  virtue  of  the  attachment, 
a  defense  of  payment  and  satisfaction,  is 
not  good.     Maxwell  v.  Stewart,   22  Wall. 

77,  22   L.    Ed.   564. 

In    Huntington    v.    Saunders,    120    U.    S. 

78,  30  L.  Ed.  580,  a  bill  filed  for  the  pur- 
pose of  charging  the  wife  of  a  bankrupt 
with  money  received  from  him,  was  held 
bad  on  demurrer  in  that  it  did  not  point 
out  any  existing  fund  arising  out  of  the 
bankrupt's  gift  to  his  wife,  nor  seek  a 
discovery  in  regard  to  any  such  fund.  See 
the  title  BANKRUPTCY,  vol.  2,  p. 
792. 

In  McClure  v.  Oxford  Tp.,  94  U.  S.  429, 
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charges  in  the  bill  to  be  true,  the  bill  would  be  dismissed  at  the  hearing;  but  it 
must  be  founded  on  this ;  that  it  is  an  absolute,  certain,  and  clear  proposition 
that  it  would  be  so;  for  if  it  is  a  case  of  circumstances,  in  which  a  minute  varia- 
tion between  them  as  stated  by  the  bill,  and  those  established  by  the  evidence, 
may  either  incline  the  court  to  modify  the  relief  or  to  grant  no  relief  at  all, 
the  court,  although  it  sees  that  the  granting  the  modified  relief  at  the  hearing 
will  be  attended  with  considerable  difficulty,  will  not  support  a  demurrer.41  It 
is  only  after  a  failure  to  make  out  a  prima  facie  case  in  the  pleading  that  a  gen- 
eral demurrer  will  lie  for  failure  to  state  a  sufficient  cause  of  action.42  If  upon 
the  case  made  by  the  pleadings  the  plaintiff  could  recover  anything,  the  demurrer 
was  not  well  taken.43 

Laches  as  Barring  Right. — See  post,  "Statute  of  Limitation  and  Laches," 
V,  H. 

(2)  Test  of  Sufficiency  of  Pleading. — The  counts  are.  upon  general  demurrer, 
good  when  they  set  out  a  good  and  sufficient  cause  of  action,  in  due  form  of 
law.44 

(3)  Demurrer  Too  Broad. — See  post,  "Demurrer  Too  Broad,"  IX,  C. 

b.  To  Plea  or  Answer — (1)  To  Plea — (a)  In  General. — A  demurrer  to  a 
plea  is  properly  interposed  where  the  plea  fails  to  set  up  a  good  and  sufficient 
defense.45     Wherever  a  plea  in  its  commencement  professes  to  respond  to  the  en- 


24  L.  Ed.  129,  it  was  held  that,  as  the  re- 
citals in  the  bonds  declared  on  showed 
that  they  were  irregularly  issued  and  not 
binding  on  the  township  issuing  them,  it 
follows  that  there  is  no  good  cause  of  ac- 
tion stated.  See  the  title  BONDS,  vol. 
3.   p.   382. 

The  trial  court,  may  on  motion  for 
judgment  on  the  pleadings  in  an  action 
for  a  libel,  dismiss  the  suit  on  the  ground 
that  the  facts  stated  do  not  constitute  a 
cause  of  action  and  because  the  matters 
alleged    to    be    libelous     were      privileged. 

Action  of  libel — Privileged  matters. — ■ 
Abbott  v.  Tacoma  Bank,  175  U.  S.  409, 
410,  44  L.  Ed.  217.  See  the  title  LIBEL 
AXD   SLANDER. 

Statement  of  conclusion  of  law. — A  dec- 
laration which  avers  that  bonds  held  by 
the  plaintiff  were  executed  by  a  municipal 
corporation  pursuant  to  the  laws  of  the 
state,  states  merely  a  conclusion  of  law, 
and  is  fatally  defective  for  not  stating  the 
facts  necessary  to  enable  the  court  to 
judge  for  itself  whether  that  conclusion 
of  law  has  any  foundation  in  fact. 
Pumpelly  v.  Green  Bay  Co.,  13  Wall.  166, 
175,  20  L.  Ed.  557;  Cragin  v.  Lovell,  109 
U.  S.  194,  27  L  Ed.  903;  Hopper  v.  Cov- 
ington, 118  U.  S.  148,  151,  30  L  Ed.  190. 

Section  85  of  the  Code  of  Civil  Proce- 
dure of  the  territory  of  Wyoming  pro- 
vides that  the  defendant  may  demur  to 
the  petition  when  it  appears  upon  its  face 
either  that  the  court  has  no  jurisdiction, 
or  that  the  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
Upton  v.  McLaughlin,  105  U.  S.  640,  644, 
26  L  Ed.  1197.  See,  also,  Upton  v.  Kent, 
note,  105  U.  S.  646,  26  L  Ed.  1200. 

Fraudulent  omission  to  stamp  promis- 
sory note. — See  post,  "Fraudulent  Omis- 
sion to  Stamp  Promissory  Note,"  V,  S. 
See  Roberts  v.  Lewis,  144  U.  S.  653,  656, 
36   L.    Ed.    579. 


41.  Kansas  v.  Colorado,  185  U.  S.  125, 
144.  46   L.   Ed.  838. 

42.  Prima  facie  case.— Superior  City  v. 
Ripley,  138  U.  S.  93,  98,  34  L  Ed.  914, 
citing  Wallace  v.  McConnell.  13  Pet.  136, 
10  L.  Ed.  95;  Brabston  v.  Gibson.  9  How. 
263,  279,  13  L-  Ed.  131.  See  Erwin  v. 
Psrham,  12  How.  197.  206,  13  L.  Ed.  952, 
wherein  it  was  held  the  mere  inadequacy 
ot  price  was  insufficient  to  warrant  the 
dismissal  of  the  bill. 

Where  complainant  has  made  a  prima 
facie  case  for  answer  and  for  relief,  it  is 
the  duty  of  respondents,  if  they  mean  to 
defend,  to  meet  that  case  by  answer,  and 
to  show,  if  they  can,  that  no  relief  should 
be  granted,  or,  if  any,  to  what  modified 
extent  compared  with  the  entire  relief 
prayed,  and  it  is  error  to  sustain  the  de- 
murrer and  dismiss  the  bill.  Erwin  v. 
Parham,  12  How.  197,  206,  13  L  Ed. 
952. 

43.  Maxwell  v.  Stewart,  22  Wall.  77,  80, 
22    L.    Ed.    564. 

44.  Test  of  sufficiency. — United  States 
Bank  v.  Donnally,  8  Pet.  361,  8  L  Ed. 
974;  Livingston  v.  Story,  9  Pet.  632,  658, 
9  L.  Ed.  255;  Coffey  v.  United  States,  116 
U.  S.  427,  434,  29  L  Ed.  681.  See  the 
titles  EQUITY;  PLEADING;  and  see 
the  specific  titles  throughout  this  work. 

Declaration  on  contract. — A  declaration 
which  contains  averments  of  a  valid  con- 
tract, a  large  consideration  paid,  and  a 
breach  of  the  contract  by  defendants,  all 
set  forth  in  proper  and  technical  lan- 
guage, is  sufficient  on  demurrer.  Hill  v. 
Smith,  21  How.  283,  287,  16  L.  Ed.  113, 
cited  in  Clearwater  v.  Meredith,  21  How. 
489,  493,  16  L.  Ed.  201. 

45.  Demurrer  to  plea — In  general. — 
United  States  v.  Parker,  120  U.  S.  89,  92, 
30  L.  Ed.  601;  Alexander  v.  Bryan,  110  U. 
S.  414,  420,  28  L.  Ed.  195;  Gorman  v. 
Lenox,    15    Pet.    115,    116,    10    L.    Ed.    680; 
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tire  declaration  or  count,  and  is  in  substance  and  reality  in  answer  to  part  only 
of  such  declaration  or  count,  the  plea  is  bad,  and  the  defect  may  be  availed  of, 
upon  demurrer.46  But  if  a  plea  profess  in  the  commencement  to  answer  only 
part  of  the  declaration  or  count,  and  is  in  truth  and  substance  a  response  to  such 
part  alone,  the  plaintiff  should  not  demur,  because  the  residue  of  the  count  or 
declaration  is  unanswered,  but  should  take  judgment  for  that  residue  by  ml 
dicit,  as  by  demurring  he  would  operate  a  discontinuance  of  the  entire  cause.47 
Pleas  inartistically  framed  and  otherwise  defectively  formed,  may  be  stricken 
on  motion,48  or  on  special  demurrer  if  such  demurrers  are  allowable  in  that  cir- 
cuit.49   Defects  of  form  are  to  be  taken  advantage  of  by  special  demurrer.50 

A  motion  to  strike  out  a  plea  is  properly  made  when  it  has  been  filed  ir- 
regularly, is  not  sworn  to,  if  that  is  required,  or  wants  signature  of  counsel,  or 
any  defect  of  that  character ;  but  if  a  real  and  important  issue  of  law  is  to  be 
made,  that  issue  should  be  raised  by  demurrer.51 

(b)  Test  of  Sufficiency. — Where  a  full  and  complete  defense  is  set  up  the 
demurrer  will  be  overruled,52  and  a  plea  though  faulty  in  form,  if  in  substance 
it  amounts  to  a  defense,  will  not  be  overruled  upon  a  general  demurrer.53    But 

mercial  and  Railroad  Bank  of  Vicksburg, 
Mississippi,  by  parties  who  were  citizens 
of  the  state  of  Louisiana;  the  defendants 
pleaded  in  abatement,  by  attorney,  that 
they  were  an  aggregate  corporation,  and 
that  two  of  the  stockholders  resided  in 
the  state  bf  Mississippi;  the  affidavit  to 
the  plea  was  sworn  to  by  the  cashier  of 
the  bank,  before  the  "deputy  clerk;"  it 
was  not  entitled  as  of  any  term  of  the 
court;  the  plaintiffs  demurred  to  the  plea. 
Held,  that  the  appearance  of  the  defend- 
ants in  the  circuit  court,  by  attorney,  was 
proper;  and  that  if  any  exceptions  existed 
to  this  form  of  the  plea,  they  should  have 
been  urged  to  the  receiving  of  it,  when 
it  was  offered,  and  were  not  causes  of  de- 
murrer; also,  that  the  circuit  court  of 
Mississippi  had  no  jurisdiction  of  the  case. 
Commercial,  etc..  Bank  v.  Slocomb,  14 
Pet.   60,   10   L.   Ed.   354. 

52.  Test  of  sufficiency. — United  States 
V.  Girault,  11  How.  22,  30,  13  L.  Ed.  587; 
Rogers  v.  Durant,  140  U.  S.  298,  301,  35 
L.    Ed.    481. 

A  county  in  Missouri,  sued  on  certain 
coupons  attached  to  bonds  alleged  to  have 
been  issued  by  it,  denied  in  its  answer  the 
plaintiff's  ownership  for  value;  and,  for 
a  further  defense,  averred  that  no  orders 
authorizing  the  issue  of  such  bonds  were 
ever  made  by  the  proper  county  court, 
but  that  two  of  the  justices  thereof  fraud- 
ulently and  corruptly,  but  not  as  a  court, 
made  a  certain  other  order,  upon  condi- 
tions which  were  not  complied  with.  It 
further  averred  that  such  bonds  were 
fraudulently  and  corruptly  issued,  and 
.without  authority.  No  copy  of  the  bonds 
was  filed  with  the  plaintiff's  complaint. 
The  plaintiff  demurred  to  the  answer. 
Held,  that  the  demurrer  must  be  over- 
ruled. Dallas  County  v.  MacKenzie,  94 
U.   S.  660,  24   L.  Ed.  182. 

53.  Plea  faulty  in  form. — Pendleton 
Countv  v.  Amy,  13  Wall.  297,  304,  20  L. 
Ed.  579:  Withers  v.  Greene,  9  How.  213, 
13   L.    Ed.    109. 

On  suit  upon  the  coupons  of  railroad 
bonds   payable,   both   bonds   and   coupons, 


Chapman  v.  Smith,  16  How.  114,  14  L. 
Ed.  868;  Richmond  v.  Smith,  15  Wall.  429, 
430,  21  L.  Ed.  200.  See  the  title  PLEAD- 
ING. 

Where  bonds  issued  by  a  municipal 
corporation,  having  lawful  authority  to 
issue  them  upon  the  performance  of  cer- 
tain conditions  precedent,  refer  upon  their 
face  to  such  authority,  and  there  is  printed 
on  their  back  a  copy  of  an  ordinance  de- 
claring such  performance,  it  is  not  error, 
in  an  action  against  the  corporation  by  an 
innocent  holder  of  them,  to  sustain  a  de- 
murrer to  a  special  plea  tendering  an  is- 
sue as  to  the  authority  of  the  corporation 
to  issue  them,  or  as  to  matters  of  fact 
contained  in  the  recital  of  such  ordinance. 
Nauvoo  v.  Ritter,  97  U.  S.  389,  24  L.  Ed. 
1050. 

46.  Plea  to  part  of  declaration  only. — 
Hogan  v.  Ross,  13  How.  173,  181,  14  L 
Ed.   100. 

47.  Hogan  v.  Ross,  13  How.  173,  181,  14 
L.   Ed.   100. 

48.  Pleas  inartistically  framed — Motion 
to  strike. —  Pendleton  County  v.  Amy,  13 
Wall.   297,   303,   20   L.    Ed.    579. 

49.  By  special  demurrer. — Pendleton 
County  v.  Amy,  13  Wall.  297,  303,  20  L 
Ed.    579. 

Demurrer  to  plea  in  abatement. — See 
the  title  ABATEMENT,  REVIVAL  AND 
SURVIVAL,  vol.  1,  p.  33. 

50.  Defect  of  form. — Where  a  plea 
takes  issue  upon  the  breach  assigned  in 
the  declaration,  it  should  have  concluded 
to  the  country,  and  this  defect  is  avail- 
able only  by  a  special  demurrer.  United 
States  v.  Girault,  11  How.  22.  30,  13  L. 
Ed.  587.  See,  also,  Deitsch  v.  Wiggins,  15 
Wall.  539,  21  L.  Ed.  228.  See  ante,  "Gen- 
eral and  Special,"  III,  A;  "Formal  and 
Substantial   Defects,"   V,   C. 

51.  Demurrer  improper — Motion  to 
strike  out.— Bates  v.  Clark,  95  U.  S.  204, 
206,  24  L  Ed.  471.  See  Commercial,  etc., 
Bank  v.  Slocomb,  14  Pet.  60.  63,  10  L.  Ed. 
354.     Sec  the  title  PL K  \ DING. 

An  action  was  brought  in  the  circuit 
court    of    Mississippi,    against    the    Com- 
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where  a  plea  is  defective  in   substance,  the  demurrer  will  be  sustained.54 

(2)  To  Answer— (a)  Under  Equity  Practice.— A  demurrer  to  the  answer  is 
unknown  in  equity  practice.  But  the  plaintiff  may  set  down  the  case  for  hear- 
ing upon  bill  and  answer ;  whereupon  all  the  facts  alleged  in  the  bill  and  not  de- 
nied fn  the  answer,  as  well  as  all  new  facts  alleged  in  the  answer,  are  deemed 
admitted,  as  upon  a  demurrer  to  answer  in  an  action  at  law.55 

(b)  Under  Code  Practice. — An  answer  which  presents  no  issuable  questions 
of  fact  going  to  the  merits  of  the  suit,  is  properly  demurred  to.56 

c.  To  Replication. — A  demurrer  to  a  replication  which  tenders  an  immaterial 
issue  is  properly  sustained.57    A  replication  which  raises  an  issue  of  law  rather 


by  their  terms,  to  the  bearer — the  declara- 
tion alleging  the  plaintiff  to  be  owner, 
holder,  and  bearer  of  the  coupons — a  plea 
that  the  plaintiff  was  not,  either  at  the 
time  when  the  declaration  or  when  the 
plea  was  filed,  the  owner,  holder,  or 
bearer,  is  a  travers  of  a  material  allega- 
tion of  the  declaration,  and  though  faulty 
as  argumentative,  must,  on  general  de- 
murrer, be  held  good.  Pendleton  County 
V.  Amy,  13  Wall.  297,  20   L.   Ed.  579. 

So,  on  like  sort  of  demurrer,  a  plea,  that 
at  the  times  named,  the  bonds  and  cou- 
pons were  all  the  property  of  one  A.  R., 
a  citizen  of  K.  (the  same  state  of  which 
the  defendant  was  a  citizen),  and  not  of 
any  other  person.  Pendleton  County  v. 
Amy,   13  Wall.   297,   20   L.   Ed.    579. 

Also,  on  like  sort  of  demurrer,  when  the 
declaration  alleged  that  the  coupons  sued 
on  were  for  interest  on  bonds  that  had 
been  issued  by  a  county  and  delivered  by 
it  to  a  certain  railroad  company  in  pay- 
ment by  the  county  of  a  subscription  to 
stock  of  the  road  under  an  authority 
given  by  acts  of  the  legislature,  a  plea 
that  the  county  did  not  sign,  seal,  or  de- 
liver the  bonds  and  coupons  to  the  com- 
pany as  in  the  declaration  alleged,  and 
"so  that  the  alleged  acts  and  coupons  are 
not  its  acts  and  deeds."  Pendleton 
County  v.  Amy,  13  Wall.  297,  20  L.  Ed. 
579. 

Pleas  in  bar  are  not  construed  with  the 
severity  which  is  applied  to  dilatory  pleas. 
If  they  are  certain  to  a  general  intent  they 
are  sufficient.  In  this  case  a  prayer  for 
judgment  in  a  plea  in  bar,  though  ob- 
jected to  as  being  erroneous  in  this  case, 
was  held  not  fatal.  Withers  v.  Greene,  9 
How.  213.  13  L.  Ed.  109.  See  the  title 
PLEADING. 

54.  Plea  defective  in  substance. — Daines 
v.  Hale,  91  U.  S.  13,  21,  23  L.  Ed.  190. 

A  plea  of  nil  debet  in  an  action  of  debt 
on  a  bond  with  condition,  where  breaches 
are  assigned,  is  bad  on  demurrer.  Alex- 
ander v.  Bryan,  110  U.  S.  414,  415,  28  L. 
Ed.    195. 

Where  a  clerk  of  a  court  was  sued  upon 
his  official  bond,  and  the  breach  alleged 
was,  that  he  had  surrendered  certain 
goods  without  taking  a  bond  with  good 
and  sufficient  securities,  and  the  plea  was, 
the  bond  which  had  been  taken  was  as- 
signed to  the  plaintiffs,  who  had  brought 
suit,  and  received  large  sums  of  money 
in   discharge    of   the   bond,   this    plea    was 


sufficient,  and  a  demurrer  to  it  was  prop- 
erly overruled.  Bevins  v.  Ramsey,  15 
How.  179,  14  L.  Ed.  652. 

"Christmas  v.  Russell,  5  Wall.  290,  18 
L.  Ed.  475,  was  an  action  of  debt  brought 
in  the  United  States  circuit  court  for  the 
southern  district  of  Mississippi,  on  a 
judgment  obtained  against  the  defendant 
in  Kentucky.  The  defendant  pleaded  that 
the  judgment  had  been  obtained  by  the 
fraud  of  the  plaintiff.  A  demurrer  to  the 
plea  having  been  sustained  by  that  court, 
the  case  was  brought  here  and  the  judg- 
ment below  affirmed,  upon  the  ground 
that  fraud  could  not  be  pleaded  to  an  ac- 
tion in  one  state  upon  a  judgment  obtained 
in  another."  Simmons  v.  Saul,  138  U.  S. 
439,  458,  34  L.  Ed.  1054. 

If  a  party  fail  to  plead  matter  in  bar  to 
the  original  action  and  judgment  pass 
against  him,  he  cannot  afterward  plead  it 
in  another  action  founded  on  that  judg- 
ment, nor  in  a  scire  facias,  and  a  demur- 
rer to  such  a  plea  is  well  taken.  Dickson 
V.  Wilkinson,  3  How.  57,  61,  11  L  Ed 
491. 

If  the  declaration  be  upon  a  joint  note, 
and  the  defendant  plead,  that  the  note  is 
the  separate  note  of  one  of  the  defend- 
ants, and  was  given  to  and  accepted  by 
the  plaintiff,  in  full  satisfaction  of  the 
debt,  this  plea  is  bad,  upon  special  de- 
murrer, because  it  amounts  to  the  gen- 
eral issue.  Van  Ness  v.  Forrest,  8  Cranch 
30,  3   L.  Ed.  478. 

55.  To  answer — Under  equity  practice. 
— In  re  Sanford  Fork,  etc.,  Co.,  160  U  S. 
247,  257,  40  L.  Ed.  414,  citing,  Equity  Rule 
41.  as  amended  at  December  term,  1871,  13 
Wall,  xi;  Equity  Rule  60;  Leeds  v.  Ma- 
rine Ins.  Co.,  2  Wheat.  380,  4  L.  Ed.  266; 
Reynolds  v.  Crawfordsville  First  Nat. 
Bank,  112  U.  S.  405,  409,  28  L.  Ed.  733; 
Banks  v.  Manchester,  128  U.  S.  244,  250, 
251,  32  L.  Ed.  425.     See  the  title  EQUITY. 

56.  Under  code  practice. — Chicot 
County  v.  Sherwood,  148  U.  S.  529,  536, 
37  L.  Ed.  546,  citing  Dixon  County  V. 
Field.  HI  U.  S.  83,  92,  93,  28  L.  Ed.  360; 
United  States  v.  Ames,  99  U.  S.  35,  45,  25 
L.  Ed.  295;  Interstate  Land  Co.  v.  Max- 
well Land  Grant  Co.,  139  U.  S.  569,  578, 
35  L.  Ed.  278;  Dallas  County  v.  Mac- 
Kenzie.  9  1  V.  S.  r.r.o.  :;.;:>.  -.<  i  L.  Ed.  is-?. 
As  to  the  practice  conformity  act,  see  the 
title  COURTS,  vol.  4,  p.  861. 

57.  Reolication — Immaterial  issue  ten- 
dered.— Clearwater    v.    Meredith,    1    Wall. 
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than  one  of  fact,  is  bad  upon  demurrer.58 

2.  Criminal  Actions. — The  question  as  to  whether  an  act  charged  in  an  in- 
dictment is  or  is  not  a  crime  by  the  law  which  the  court  administers  is  properly 
raised  by  demurrer.59  A  plea  to  be  good  as  a  bar  to  the  whole  indictment  must 
meet  the  whole  case,  and  if  it  does  not,  it  will  be  held  bad  upon  demurrer.60 

G.  Immunity  of  State  from  Suit. — If  a  suit  is  not  against  the  state  but 
against  some  person  individually,  and  if  the  requisite  diversity  of  citizenship 
exists,  or  if  the  case  arise  under  the  constitution  or  laws  of  the  United  States, 
the  question  whether  he  is  so  identified  with  the  state  that  he  is  exempt  from 
prosecution  on  account  of  the  matters  set  up  in  the  particular  bill,  is  more  prop- 
erly  the  subject  of  demurrer  or  plea  than  of  a  motion  to  dismiss.61 

H.  Statute  of  Limitation  and  Laches. — Statute  of  Limitation. — For  a 
full  and  comprehensive  treatment  of  the  statutes  of  limitation  and  of  laches  and 
the  modes  of  setting  up  the  defense,  see  the  titles  Laches;  Limitation  of  Ac- 
tions and  Adverse  Possession. 

I.  Misjoinder,  Nonjoinder  or  Defect  of  Parties. — For  a  full  treatment  of 
this  subject,  see  the  title  Parties. 

J.  Misjoinder  of  Counts  and  Cause. — A  demurrer  lies  for  misjoinder  of 
counts  and  causes.62 

K.     Multifariousness. — The  grouping  of  parties  and  subjects  of  complaint 


25,  42,  17  L-  Ed.  604;  Braun  v.  Sauerwein, 
10  Wall.  218,  219,  19  L.  Ed.  895.  See  the 
title   PLEADING. 

In  the  correct  order  of  pleading,  it  is 
necessary  that  the  facts  of  the  plea  should 
be  traversed  by  the  replication,  unless 
matter  in  avoidance  be  set  up.  It  is  not 
sufficient,  that  the  facts  alleged  in  the 
replication  be  inconsistent  with  those 
Mated  in  the  plea;  an  issue  must  be  taken 
on  the  material  allegations  of  the  plea. 
Tn  a  case  where  it  is  material  in  the  de- 
fense to  show  that  the  loan  of  the  money 
was  a  private  transaction,  and  such  is  the 
substantial  statement  of  the  plea,  that 
fact  should  be  traversed  in  the  replica- 
tion, and  if  it  is  not  done  the  replication 
is  bad  on  demurrer.  United  States  v. 
Huford,  3  Pet.  12,  7  L  Ed.  585. 

58.  Replication  raising  issue  of  law. — 
In  a  suit  upon  a  sheriff's  bond,  where  the 
plea  was  that  this  proceeding  had  been 
resorted  to  by  the  plaintiff  and  a  verdict 
found  for  the  sheriff,  a  replication  to  this 
plea  alleging  that  the  property  in  ques- 
tion in  that  trial  was  not  the  same  prop- 
erty mentioned  in  the  breach  assigned  in 
the  declaration,  was  a  bad  replication  and 
demurrable.  It  submitted  a  question  of 
law  to  the  jury.  Chapman  v.  Smith,  16 
How.    114.    133,   14  L.    Ed.    8G3. 

59.  Criminal  actions. — Ex  parte  Parks, 
93  U.  S.  18,  23  L.  Ed.  787;  Serra  v.  Mor- 
ula, 204  U.  S.  470,  475,  51  L.  Ed.  571; 
Moore  v.  United  States,  160  U.  S.  268, 
276,  40  L.  Ed.  422;  Rosen  v.  United 
States,  161  U.  S.  29,  40,  40  L  Ed.  606. 

60.  Plea  must  meet  whole  case. — Moore 
V.  Mississippi,  21  Wall.  636,  639,  22  L.   Ed. 

See  the  title  INDICTMENTS,  IN- 
FORMATIONS,  PRESENTMENTS 
AND   COMPLAINTS. 

61.  Immunity  of  state  from  suit.— 
Whether  a  suit  is  against  the  state  within 
the   eleventh  amendment  to   the  constitu- 


tion, which  provides  that  the  judicial 
power  of  the  United  States  shall  not  be 
construed  to  extend  to  suits  against  one 
of  the  United  States  by  citizens  of  an- 
other state,  is  one  which  we  think  belongs 
to  the  merits  rather  than  to  the  jurisdic- 
tion. If  it  were  a  suit  directly  against 
the  state  by  name,  it  would  be  so  palpa- 
bly in  violation  of  that  amendment  that 
the  court  would  probably  be  justified  in 
dismissing  it  upon  motion;  but  the  suit 
is  not  against  the  state  but  against  some 
person  individually,  and  if  the  requisite 
diversity  of  citizenship  exist,  or  if  the 
case  arise  under  the  constitution  or  laws 
of  the  United  States,  the  question  whether 
he  is  so  identified  with  the  state  that  he 
is  exempt  from  prosecution  on  account 
of  the  matters  set  up  in  the  particular  hill, 
are  more  properly  the  subject  of  demur- 
rer or  plea  than  of  a  motion  to  dismiss. 
Illinois  Cent.  R.  Co.  v.  Adams,  180  U.  S. 
28,  37,  45  L  Ed.  410.  See,  also,  Osborn 
v.   Bank,  9  Wheat.   738,  858,   6   L   Ed.  204. 

The  question,  whether  one  of  juris- 
diction or  not,  should  be  raised  either  by 
demurrer  to  the  bill,  or  by  other  plead- 
ings in  the  regular  progress  of  the  cause. 
Motions  are  generally  appropriate  only 
in  the  absence  of  remedies  by  regular 
pleadings,  and  cannot  be  made  available 
to  settle  important  questions  of  law,  or 
to  dispose  of  the  merits  of  the  case.  Illi- 
nois Cent.  R.  Co.  v.  Adams,  180  U.  S. 
28,  38,  45  L  Ed.  410.  See  ante,  "To  Raise 
Questions  of  Law,"  IV,  A.  See  the  titles 
MOTIONS;   STATE. 

62.  Misjoinder  of  counts  and  causes. — 
It  is  opposed  to  the  common-law  system 
of  pleading  which  prevails  in  the  Illinois 
circuit,  to  join  the  actions  of  covenant  and 
assumpsit,  and  such  a  declaration  will  be 
bad  on  demurrer.  Phillips,  etc.,  Const. 
Co.  v.  Seymour,  91  U.  S.  646,  654,  23  L. 
Ed.  341.  "See  the  title  ACTIONS,  vol.  1, 
p.  111. 
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having  no  proper  connection  with  each  other,  together  in  a  bill,  renders  it  mul- 
tifarious, and  is  a  proper  ground  of  demurrer  ,L: 

L.  Variance. — A  variance  pleadable  only  in  abatement  cannot  be  taken  ad- 
vantage of  upon  general  demurrer  to  the  declaration."4  A  variance  which  con- 
stitutes matter   of  substance  is   fatal  on  demurrer.65 

M.  Repugnant  Averments  and  Inconsistent  Pleas. — Repugnant  Aver- 
ments.— See  post,  "In  General,"  XII,  A. 

Inconsistent  Pleas. — Where  two  pleas  in  bar  are  inconsistent  in  their  aver- 
ments with  each  other,  the  plaintiff  should  not  demur,  but  should  move  to  strike 
out  one  of  the  pleas,  or  to  compel  the  defendant  to  elect  by  which  he  will  abide.66 

N.  Defense  of  Statute  of  Frauds. — Where  an  agreement  in  parol  is  void 
by  the  statute  of  frauds,  if  such  fact  appear  on  the  face  of  the  bill,  the  de- 
fense of  the  statute  of  frauds  may  be  taken  advantage  of  on  demurrer.67 

0.  Want  of  Affidavit  to  Plea  in  Abatement. — If  a  plea  in  abatement  is  ir- 
regular in  that  the  affidavit  thereto  is  imperfect,  the  objection  should  be  urged 
to  the  receiving  of  the  plea,  and  could  not  be  relied  upon  as  grounds  of  de- 
murrer; the  office  of  which  is,  10  put  in  issue  the  legal  effect  of  a  plea,  after  it 
has  been  received.6* 

P.  Want  of  Affidavit  to  Plea  of  Non  Est  Factum. — Upon  the  general 
principles  of  pleading,  a  demurrer  only  calls  in  question  the  sufficiency  of  what 
appears  on  the  face  of  the  pleading,  and  does  not  reach  the  preliminary  steps 
necessary  to  be  taken  to  put  if  upon  file.*'9  yet,  as  the  state  courts  where  such  a 
statute  exists  have  held  that  the  plea  of  non  est  factum  is  demurrable  if  there 
be  no  affidavit,  and  the  course  of  practice  in  the  circuit  court  conforms  to  the 
state  practice,  the  United  States  supreme  court  also  holds  that  such  a  plea  is 
demurrable.70 


63.  Demurrer  for  multifariousness. — 
United  States  v.  Union  Pac.  R.  Co.,  98  U. 
S.  569,  601,  25  L.  Ed.  143;  Walker  v. 
Powers,  104  U  S.  245,  249,  26  L.  Ed.  729; 
De  Armas  v.  United  States,  6  How.  102. 
12  L.  Ed.  361;  Briges  v.  Sperry,  95  U.  S. 
401.  24  L.  Ed.  390;  Harrison  v.  Perea,  168 
U.  S.  311,  319  42  L.  Ed.  478;  Shields  v. 
Thomas.  18  How  253,  259,  15  L.  Ed.  368; 
Dial  v.  Reynolds,  96  U  S.  340,  341,  24  L. 
Ed.  644;  Swift  v.  United  States,  196  U. 
S  375.  395.  49  L-  Ed.  518;  United  States 
v  Union  Pac.  R.  Co.,  98  U.  S.  569,  601, 
25  L.  Ed.  143;  Walker  v.  Powers,  104  U. 
S.  245,  250,  26  L.  Ed.  729.  See  the  title 
MULTIFARIOUSNESS. 

64.  Variances  between  the  writ  and  dec- 
laration are  matters  pleadable  in  abate- 
ment only,  and  cannot  be  taken  advan- 
tage of,  upon  general  demurrer  to  the  dec- 
laration. A  general  demurrer  to  the 
declaration  is  in  bar  to  the  action, 
whereas,  variances  between  the  writ  and 
declaration  are  matters  pleadable  in  abate- 
ment only.  Duvall  v.  Craig.  2  Wheat.  4.">, 
"■■.  4  L,.  Ed.  180  See  the  titles  ABATK 
MEYT.  REVIVAL  AND  SURVIVAL. 
vol.  1,  pp.  31,  32;  VARIANCE 

65.  Matter     of      substance. — Cooke      v. 
r-r  .ham,  3  Cranch  229,  2  L.   Ed.   420.  cited 
in   Moses  v.   United   States,  166   U.   S.   57  1, 
578,  41   L    Ed.  1119.    See  the  title  VAR' 
AXCE. 

As  to  special  demurrer  to  bad  rejoin- 
der, as  rendering  fatal  a  variance  of  sub- 
stance between  the  declaration   and  bond 

5  U  S  Eric— 20 


declared    on,    see     post,      "Searching     the 
Record,"   X,   B. 

66.  Inconsistent  pleas  in  bar. — Noonan 
v.  Bradley,  9  Wall.  394,  19  L.  Ed.  757.  See 
the   title    PLEADING. 

67.  Statute  of  frauds.— Randall  v.  How- 
ard, 2  Black  585,  589,  17  L.   Ed.  269. 

Thus  where  it  appears  on  the  face  of  a 
bill  that  an  agreement  concerning  an  in- 
terest in  lands  set  up  by  complainant  is 
in  parol.  Randall  v.  Howard.  2  Black 
585,  17  L.  Ed.  269.  See  the  title  FRAUDS, 
STATUTE  OF. 

68.  Affidavit  to  plea  in  abatement. — 
Commercial,  etc.,  Bank  v.  Slocomb,  14 
Pet.  60.  10  L.  Ed.  354.  See  the  title 
\BATEMENT,  REVIVAL  AND  SUR- 
VIVAL, vol.   i;  P.   33. 

69.  Affidavit  to  plea  of  non  est  factum 
— In  general. — Bell  v.  Vicksburg,  23  How. 

443,  16  L.   Ed.   579. 

The  affidavit  is  not  a  part  of  the  plea 
and  the  filing  of  the  plea  without  it  is 
only  irregular,  and  a  demurrer  or  replica- 
tion to  it  is  a  waiver.  Bell  v.  Vickshure. 
23  How.  443,  444,  16  L.  Ed.  579,  citing 
Commercial,  etc..  Bank  v.  Slocomb,  14 
Pel  60,  io  L  Ed  354.  See  the  title 
PL  FADING. 

70.  Under  state  statutes. — Under  stat- 
ute in  some  stales  a  plea  of  non  est  fac- 
tum, without  the  affidavit  required,  is  de- 
murrable.    Bell  71.  Vicksburg.  23   How   443. 

444.  16  L.   Ed.  579. 

The  statutes  of  Mississippi  provide 
that  no  plea  of  non  est  factum  shall  be 
admitted    or    received,    unless     the      truth 
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Q.  Affidavit  of  Lost  Deed. — If  the  loss  of  a  deed,  or  other  instrument,  is 
made  the  ground  for  coming  into  a  court  of  equity,  for  discovery  and  relief,  an 
affidavit  of  its  loss  must  be  made  and  annexed  to  the  bill,  and  the  absence  of  such 
affidavit  is  good  cause  of  demurrer.71 

R.  Want  of  Consideration. — An  alleged  want  of  consideration  for  bonds 
sued  on  affords  no  ground  for  special  demurrer,  as  a  bond  cannot  be  avoided  at 
law  either  for  a  want  or  failure  of  consideration.72 

S.  Fraudulent  Omission  to  Stamp  Promissory  Note. — A  fraudulent 
omission  to  stamp  a  promissory  note,  as  required  by  the  revenue  laws,  if  avail- 
able, at  all,  as  a  defense  to  the  maker,  cannot  be  set  up  by  demurrer.73 

VI.    Time  of  Filing — Peremptory  Exception. 

It  would  seem  that  in  Louisiana  peremptory  exceptions  founded  in  law, 
though  offered  after  the  pleadings  are  read,  are  admissible,  while  peremptory 
exceptions  relating  to  form  would  not  be  then  admissible.74 

VII.    Filing  with  Other  Pleadings. 

In  some  jurisdictions  a  party  may  demur  and  plead  to  the  whole  declaration.75 

VIII.    Abandonment  or  Waiver  of  Demurrer. 

A.  In  General. — The  waiver  of  a  demurrer  often  takes  place,  and  is,  by  law 
permissible.76  The  omission  of  the  demurrant  to  obtain  a  joinder  to  which  he  is 
by  law  entitled,  to  add  one  himself  which  is  sometimes  permissible,  and  to  re- 
quest a  decision  without  any  joinder,  as  he  may  after  much  delay,  it  seems  would 
operate  as  a  waiver  by  the  demurrant  of  a  decision  on  the  demurrer.77    A  plea  of 


thereof  shall  be  proved  by  oath  or  affir- 
mation. Bell  v.  Vicksburg,  23  How.  443, 
16  L.   Ed.  579. 

By  the  Code  of  Alabama,  §  2989,  a  plea 
which  denies  the  execution  by  the  de- 
fendant of  an  instrument  in  writing  which 
is  the  foundation  of  the  suit,  must  be 
verified  by  affidavit,  and  the  want  of  such 
affidavit  may  be  reached  by  demurrer. 
Alexander  v.  Bryan,  110  U.  S.  414,  415,  28 
L.   Ed.   195. 

71.  Affidavit  of  loss  deed. — Findlay  v. 
Hinde,  1  Pet.  241,  7  L.  Ed.  128.  See  the 
title  LOST  INSTRUMENTS  AND 
RECORDS. 

72.  Want  of  consideration. — Tyler  v. 
Hand.  7  How.  572.  583,  12  L.  Ed.  824. 
See   the   title   BONDS,   vol.   3,   p.   382. 

73.  Fraudulent  omission  to  stamp 
promissory  note. — Under  the  act  of  July 
13th.  1866  (14  Stat,  at  Large  142),  which 
requires  promissory  notes  to  be  stamped, 
making  them  void  only  when  the  stamp 
is  omitted  with  intent  to  defraud  the  gov- 
ernment of  the  stamp  duty,  a  fraudulent 
omission  cannot  be  taken  advantage  of  <>n 
demurrer.  Campbell  v.  Wilcox,  10  Wall 
421.  19  L.  Ed.  973. 

An  action  was  brought  upon  four  prom- 
issory notes  of  the  defendants.  The  dec- 
laration contained  the  usual  averments  ac- 
cording to  the  established  precedents  in 
such  cases,  but  did  not  aver  that  the  notes 
were  stamped  as  required  by  the  act  of 
congress  of  July  13,  1866,  either  at  their 
date  or  at  any  subsequent  time.  A  gen- 
eral demurrer  was  filed  on  the  ground 
that  the  declaration  did  not  set  forth 
facts  sufficient  in  law  to  constitute  a  good 


cause  of  action.  It  was  held  that  the  act 
of  congress  which  requires  promissory 
notes  and  other  instruments  to  be 
stamped,  only  declares  that  they  "shall  be 
deemed  invalid  and  of  no  effect"  when 
the  stamp  is  omitted  "with  intent  to 
evade  the  provisions"  of  the  act — that  is, 
with  intent  to  defraud  the  government  of 
the  stamp  duty.  It  is  a  fraudulent  and 
not  an  accidental  omission  at  which  the 
penalty  of  the  statute  is  levied,  and  such 
fraudulent  omission,  if  available  at  all  to 
the  maker  of  the  note,  can  only  be  set  up 
by  special  plea  or  urged  on  the  trial.  It 
cannot  be  taken  advantage  of  on  demur- 
rer. Campbell  v.  Wilcox.  10  Wall.  421, 
19  L.  Ed  973.  See  the  title  BILLS, 
NOTES  AND  CHECKS,  vol.  3.  p.  257, 
REVENUE  LAWS. 

74.  Time  of  filing — Peremptory  excep- 
tion.—Phillips  i:  Preston,  5  How.  278, 
288,  12   L.   Ed.   152. 

75.  Demurring  and  pleading  in  same 
case.— Fowle  v.  Alexander,  3  Pet.  398,409, 
7  L.  Ed.  719.  See,  also,  Livingston  v. 
Story,  9  Pet.  632,  658.  9  L.  Ed.  255;  Town- 
send  v.  Jemison,  7  How.  706,  723,  12  L. 
Ed.  880.  See  post,  "Searching  the  Rec- 
ord,"  X,   B. 

The  act  of  Virginia,  passed  in  1792,  au- 
thorizes a  defendant  to  plead  and  demur 
in  the  same  case.  Fowle  v.  Alexander,  3 
Pet.  398,  7  L.   Ed.   719. 

76.  Waiver — In  general. — Town  send  v. 
Jemison,   7   How.   706,   717,   12   L.   Ed.   880. 

77.  Neglect  of  demurrant  operating  as 
waiver.— Townsend  i\  Jemison,  7  How. 
706,  717,  12  L.  Ed.  880. 
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general  issue  while  a  demurrer  is  pending  undisposed  of,  will  be  considered  as 
waiving  the  demurrer.78  Where  a  demurrer  is  filed  which  affected  only  special 
counts,  and  the  party  goes  to  trial  upon  the  general  issue  plea  to  the  general 
counts,  a  verdict  and  judgment  so  obtained  will  not  be  set  aside  because  the 
demurrer  was  undisposed.79 

B.  After  Demurrer  Overruled— 1.  In  General.— Pleading  over  without 
reservation  to  a  declaration,  answer  or  other  pleading,  adjudged  good  on  de- 
murrer, is  a  waiver  of  the  demurrer. so  The  filing  of  the  rejoinder,  waives  de- 
murrers to  all  the  replications  to  which  the  rejoinder  was  filed.81  But  where  the 
defendant  answered  over  by  leave  and  order  of  the  court,  reserving  his  objection 
to  the  overruling  of  the  demurrer,  the  question  whether  the  demurrer  was 
rightlv  overruled  is  open  on  writ  of  error  sued  out  after  final  judgment  against 
him.82 

2.  Demurrer  to  Jurisdiction. — An  objection  to  jurisdiction  presented  by 
filing  a  demurrer,  for  the  special  and  single  purpose  of  raising  it,  will  not  be 
waived  by  answering  to  the  merits  upon  the  demurrer  being  overruled.83 

C.  Presumption  of  Abandonment. — Where  in  an  equity  case  a  demurrer 
is  filed  to  the  complaint  and  the  record  does  not  disclose  what  disposition  was 
made  of  it,  and  an  answer  is  subsequently  filed,  upon  which  the  parties  proceed 
to  a  hearing,  it  will  be  presumed  on  appeal  that  the  demurrer  was  aban- 
doned.84 


78.  Plea  of  general  issue. — Townsend 
v.    Jemison,    7    How.    706,    717,    12    L.    Ed. 

79.  Demurrer  to  special  counts — Trial 
upon  general  issue. — Townsend  v.  Jemi- 
son, 7  How.  706.  717,  12  L.  Ed.  880.  One 
good  count  is  sufficient  to  sustain  a  judg- 
ment. See  ante,  "Test  of  Sufficiency  of 
Pleading,"  V,  F,  1,  a,  (2). 

80.  Pleading  over  without  reservation. 
— Watkins  v.  United  States,  9  Wall.  759, 
19  L.  Ed.  820;  Stanton  v.  Embrey,  93  U. 
S.  548,  23  L.  Ed.  983;  Aurora  City  v.  West, 
7  Wall.  82,  92.  19  L.  Ed.  42;  Bell  V.  Rail- 
road Co.,  4  Wall.  598,  602,  18  L.  Ed.  338; 
Clearwater  v.  Meredith,  1  Wall.  25,  42,  17 
L.  Ed.  604;  United  States  v.  Boyd,  5  How. 
29,  51,  12  L.  Ed.  36;  Evans  v.  Gee,  11  Pet. 
80.  85,  9  L.  Ed.  639;  Marshall  v.  Vicks- 
burg.  15  Wall.  146,  21  L-  Ed.  121;  Rail- 
road Co.  v.  Harris,  12  Wall.  65,  84.  20  L. 
Ed.  354;  Young  v.  Martin,  8  Wall.  354,  19 
L.  Ed.  418;  Campbell  v.  Haverhill.  155  U. 
S.  610,  612,  39  L.  Ed.  2S0;  Eau  Claire  Xat. 
Bank  v.  Jackman,  204  U.  S.  522,  535,  51  L. 
Ed.  596.  In  the  last  case  cited  the  de- 
murrant answered  over,  not  only  travers- 
ing the  allegation  of  the  complaint,  but 
setting  up  a  new  and  independent  defense, 
and  the  court  held  that  he  thereby  waived 
the  question  brought  up  on  the  demurrer. 

When  parties,  after  a  demurrer  inter- 
posed by  them  to  an  answer  is  overruled, 
instead  of  relying  upon  its  sufficiency,  file 
a  replication,  they  thereby  abandon  the 
demurrer,  and  it  ceases  henceforth  to  be 
a  part  of  the  record.  Young  v.  Martin,  8 
Wall.  354,  19  L.  Ed.  418;  Aurora  City  v. 
West,  7  Wall.  82,  92,  19  L.  Ed.  42;  Clear- 
water v.  Meredith,  1  Wall.  25,  42,  17  L. 
Ed.  604;  Brown  v.  Saratoga  R.  Co.,  18 
York  495,  cited  in   note. 

The  filing  of  a  plea  to  the  merits  after  a 
demurrer   is  overruled,  operates  as  a  waiver 


of  the  demurrer.  Campbell  v.  Wilcox, 
10  Wall.  421,  19  L.  Ed.  973;  Campbell  v. 
Haverhill,  155  U.  S.  610,  612,  39  L.  Ed 
280;  Aurora  City  v.  West,  7  Wall.  82,  92, 
19  L.   Ed.  42. 

Where  there  is  a  plea  to  merits,  and 
the  parties  go  to  trial  accordingly,  irregu- 
larities previously  set  up  by  demurrer  are 
waited.  Bell  v.  Railroad  Co.,  4  Wall.  598, 
599,   18    L.    Ed.   338. 

81.  Filing  rejoinder. — Aurora  City  v. 
West,  7  Wall.  82,   19   L.   Ed.  42. 

Where  a  rejoinder  was  applied  by  agree- 
ment, to  all  the  replications  not  aban- 
doned, except  one,  it  follows  that  all  the 
demurrers  except  that  filed  to  the  repli- 
cation excepted  were  waived.  Harkness 
V.  Hyde,  98  U.  S.  476,  479.  25  L.  Ed.  237; 
Southern  Pac.  Co.  v.  Denton,  146  U.  S. 
202,  206,  36  L.  Ed.  943. 

82.  Answer  by  leave  of  court — Reserv- 
ing objections. — Bauserman  v.  Blunt.  147 
U.  S.  647,  652,  37  L-  Ed.  316;  Teal  v. 
Walker,  111  U.  S.  242,  28  L.  Ed.  415; 
Southern  Pac.  Co.  v.  Denton,  143  U.  S. 
202,  36  L.   Ed.  943. 

83.  Demurrer  to  jurisdiction. — Tn  re 
Atlantic  City  Railroad,  164  U.  S.  633,  635, 
41  L.  Ed.  579:  Southern  Pac.  Co.  v.  Den- 
ton, 146  U.  S.  202.  36  L.  Ed.  943;  Hark- 
ness v.  Hyde,  98  U.  S.  476.  479,  25  L.  Ed. 
237. 

84.  Presumption  of  abandonment.— 
Basev  v.  Gallagher,  20'  Wall.  670,  22  L. 
Ed.  452. 

Where  the  record  does  not  show  what 
disposition  was  made  of  a  demurrer  which 
had  not  been  disposed  of,  the  court  will 
presume  that  it  had  been  withdrawn  or 
overruled.  Townsend  v.  Jemison,  7  How. 
706.   12   L.    Ed.   880. 

The  thirty-second  section  of  the  judici- 
ary act    (1   Stat,   at    L.,   91)    forbids   a   re- 
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IX.     Form  and  Requisites. 

A.  Affidavits  and  Certificates. — Where  the  affidavit  of  the  demurrant  and 
the  certificate  of  counsel  is  required,  a  demurrer  lacking  in  these  is  fatally  de- 
fective.85 

B.  Setting  Forth  Grounds  of  Demurrer. — In  some  jurisdictions  the  de- 
murrer must  set  forth  the  grounds  thereof  specifically.86  A  plea  of  fraud  in  ob- 
taining a  judgment  sued  upon,  cannot  be  demurred  to  generally  because  not  show- 
ing the  particulars  of  the  fraud  set  up.  Going  to  a  matter  of  form,  the  demurrer 
should  be  special.87  A  general  demurrer  by  the  defendant,  assigning  reasons 
why  the  plaintiff  should  not  recover,  must  be  considered  and  treated  as  a  spe- 
cial demurrer,  which  is  an  objection  for  defects  in  form.88 

Peremptory  Exceptions  "Specially  Pleaded." — Under  the  liberal  and 
general  pleading  in  use  in  Louisiana,  peremptory  exceptions  must  be  considered 
as  "specially  pleaded,"  when  set  forth  in  writing  and  in  a  specific  or  detailed 
form  and  judgment  prayed  thereon.89 

C.  Demurrer  Too  Broad — 1.  In  General. — If  a  demurrer  going  to  the 
whole  pleading  is  good  as  to  some  and  bad  as  to  one  or  more  distinct  grounds 
of  action  or  defense,  it  is  too  broad  and  should  be  overruled.90  Where  there  is 
matter  properly  pleaded  in  an  amended  bill,  and  properly  ground  for  equitable 
relief,  which  requires  an  answer  or  a  plea,  and  the  demurrer  is  to  the  whole  bill, 
the  demurrer  ought  to  be  overruled.91 

2.  Demurrer  to  Whole  Bill  and  Also  to  Part. — See  post,  "Judgment 
Sustaining  Demurrer  to  Part  of  Bill,"  XII,  C,  3. 

3.  To  Plea  or  Answer. — Where  a  demurrer  is  directed  against  all  of  the  sev- 
eral pleas  indiscriminately,  if  any  one  of  them  constitute  a  good  bar  to  the  ac- 
tion, the  demurrer  is  bad.92    Where  an  answer  is  interposed  under  a  system  of 


versal  of  the  judgment  on  account  of  the 
omission  of  the  clerk  to  record  such 
waiver  of  overruling.  Townsend  v.  Jemi- 
son,  7   How.  706,  12  L.  Ed.  880. 

85.  Form  and  requisites — Affidavit  and 
certificate. — "The  demurrer  was  fatally- 
defective  in  lacking  the  affidavit  of  de- 
fendant and  certificate  of  counsel,  re- 
quired by  rule  31,  and  there  was  no  error 
in  disregarding  it,  and  entering  a  decree 
pro  confesso  at  the  November  rules. 
Equity  Rule  18;  National  Bank  v.  Insur- 
ance Co.,  104  U.  S.  54,  76,  26  L.  Ed.  693." 
Sheffield  Furnace  Co.  v.  Witherow,  149  U. 
S.  574,  576,  37  L.  Ed.  853. 

86.  By  the  revised  code  of  Mississippi, 
614,  any  number  of  breaches  may  be  as- 
signed; and  when  a  demurrer  shall  be 
joined  in  any  action,  no  defect  in  the 
pleadings  shall  be  regarded  by  the  court, 
unless  specially  alleged  as  causes  of  de- 
murrer. The  modes  of  proceeding  in  the 
state  govern  the  federal  courts  in  that 
state.  United  States  v.  Boyd,  15  Pet.  187, 
10  L.  Ed.  706.  In  this  case  the  court 
would  nol  take  notice  of  several  breaches 
of  official  In  .ml  of.  government  receiver 
which  were  averred,  because  the  defect 
was  not  specially  alleged  as  the  cause  of 
demurrer. 

Nebraska    Code    of    Civ.    Proc,   §    62. 
Roberts  v.  Lewis,   114  U.  S.  653,  657,  36  L. 
Ed.    - 

87.  Plea  of  fraud. —  Christmas  v.  Rus- 
sell, 5   Wall.  290,  18   L.   Ed.  475. 


88.  General  demurrer  treated  as  special. 

—Tyler   v.    Hand,   7   How.   572,   12    L.    Ed. 
824. 

89.  Peremptory  exceptions. — Phillips  v. 
Preston,  5  How.  278,  12  L.   Ed.  152. 

90.  Demurrer  too  broad. — Powder  Co. 
v.  Powder  Works,  98  U.  S.  126,  25  L.  Ed. 
77;  Commercial,  etc..  Bank  v.  Slocomb,  14 
Pet.  60,  63,  10  L.  Ed.  354;  Livingston  v. 
Story,  9  Pet.  632,  658,  9  L.  Ed.  255;  Pacific 
Railroad  v.  Missouri  Pac.  R.  Co.,  Ill  U. 
S.  505.  520,  28  L-  Ed.  498.  See,  also, 
Fletcher  v.  Peck,  6  Cranch  87,  125,  3  L. 
Ed.  162;  Phillips  v.  Preston,  5  How.  278, 
289.   12   L.    Ed.    152. 

A  general  demurrer  must  be  overruled 
if  the  pleading  demurred  to  contain  any 
good  ground  to  support  it.  Ruffington  V. 
Harvey,  95  U.   S.  99,   100,  24  L    Ed.   3S1. 

A  Mississippi  statute  allows  one  good 
count  to  sustain  a  judgment.  Townsend 
V.  Jemison,  7  How.   706,  12   L.   Ed.   880. 

91.  Amended  bill  containing  matter  for 
equitable  relief. — Stewart  v.  Masterson, 
131    U.  S.  151,  158,  33  L.  Ed.  114. 

92.  Demurrer  too  broad — To  plea  or  an- 
swer.— United  States  v.  Girault,  11  How. 
22,  30,  13  L.  Ed.  587. 

Another  plea  taking  issue  upon  the 
breach  should  not  have  been  demurred  to. 
The  demurrer  being  general  as  to  all  the 
pleas,  and  bad  as  to  this  one,  judgment 
was  properly  given  against  the  plaintiffs 
in  the  court  below.  United  States  v.  Gir- 
ault, 11  How.  22,  13  L.  Ed.  587. 
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pleading  which  allows  numerous  and   inconsistent  defenses,  a  general  demurrer 
thereto  is  bad  if  the  answer  contains  any  good  defense.93 

X.    Operation  and  Effect. 

A.  As  Admission. — A  demurrer  to  a  bill  or  other  pleading  admits  the  truth 
of  all  matters  of  facts  well  pleaded,  and  only  those  that  are  well  pleaded  and  all 
reasonable  inferences  to  be  drawn  therefrom.94    Mere  averments  of  a  Wal  con- 


93.  General  demurrer  to  answer  con- 
taining numerous  defenses. — Dallas 
County  v.  MacKenzie,  94  U.  S.  660,  662,  24 
L.  Ed.  182. 

Under  the  Code  of  Practice  of  Missouri, 
if  any  one  of  the  defenses  set  up  in  the 
answer  is  a  bar  to  the  plaintiff's  right  to 
recover,  a  demurrer  to  the  whole  answer 
must  be  overruled.  Dallas  County  v. 
MacKenzie,  94  U.  S.  660,  24  L.  Ed.  182. 

94.  Operation  as  admission. — United 
States  v.  Des  Moines  Nav.,  etc.,  Co.,  142 
U.  S.  510,  544,  35  L.  Ed.  1099;  Livingston 
V.  Story.  9  Pet.  632,  658,  9  L.  Ed.  255; 
Boyd  v.  Nebraska,  143  U.  S.  135,  181.  36  L. 
Ed.  103;  Simmons  v.  Saul,  138  U.  S.  439, 
451,  34  L.  Ed.  1054;  Fogg  v.  Blair,  139  U. 
S.  118,  126,  35  L.  Ed.  104;  Swan  Land,  etc., 
Co.  v.  Frank,  148  U.  S.  603,  614,  37  L  Ed. 
577;  Reagan  v.  Farmers'  Loan,  etc.,  Co., 
154  U.  S.  362,  401,  38  L  Ed.  1014;  Reagan 
V.  Mercantile  Trust  Co.,  154  U.  S.  413,  38 
L  Ed.  1028;  Reagan  v.  Mercantile  Trust 
Co..  154  U.  S.  418,  38  L.  Ed.  1030;  Reagan 
v.  Farmers'  Loan,  etc.,  Co.,  154  U.  S.  420, 
38  L  Ed.  1031;  Ansde  v.  Chicago,  etc..  R. 
Co.,  151  U.  S.  1,  10,  38  L  Ed.  55;  Dob- 
bins v.  Los  Angeles,  195  U.  S.  223,  234,  49 
L.  Ed.  169;  Maxwell  v.  Kennedv,  8  How. 
210,  222,  12  L  Ed.  1051;  Commercial  Bank 
v.  Buckner,  20  How.  108.  15  L.  Ed.  S62; 
Dillon  v.  Barnard,  21  Wall.  430,  437,  22  L 
Ed.  673:  Holden  v.  Joy,  17  Wall.  211.  236, 
21  L.  Ed.  523;  Von  Hoffman  v.  Quincy,  4 
Wall.  535,  548,  18  L.  Ed.  403;  Pacific  Rail- 
road ?•.  Missouri  Pac.  R.  Co.,  Ill  U.  S. 
505,  520,  28  L.  Ed.  498;  Jones  v.  Van  Do- 
ren,  130  U  S.  684,  691.  32  L  Ed.  1077; 
Aurora  City  v.  West,  7  Wall.  82.  98,  19  L. 
Ed.  42;  Coffey  v.  United  States,  116  U.  S. 
427,  445,  29  L.  Ed.  681;  Gould  v.  Evans- 
ville.  etc.,  R.  Co.,  91  U.  S.  526,  533,  23  L 
Ed.  416;  Smith  v.  Sac  County,  11  Wall. 
139.  20  L.  Ed.  102;  Dallas  County  v.  Mac- 
Kenzie, 94  U.  S.  660,  663,  24  L.  Ed.  182; 
Building,  etc.,  Ass'n  v.  Price,  169  U.  S.  45, 
52,  42  L.  Ed.  655;  United  States  v.  Piatt, 
157  U.  S.  113,  39  L.  Ed.  639;  United  States 
V.  Salisbury,  157  U.  S.  121,  39  L  Ed.  642; 
Tyler  v.  Hand,  7  How.  572,  573,  574,  12  L. 
Ed.  824;  Davis  v.  Tileston,  6  How.  114,  118, 
12  L.  Ed.  366;  Rhode  Island  v.  Massachu- 
setts, 15  Pet.  233.  270.  10  L.  Ed.  721;  Mc- 
Clanahan  v.  Davis,  8  How.  170,  179,  12  L. 
Ed.  1033;  Black  v.  Jackson,  177  U.  S.  349, 
356,  44  L.  Ed.  801;  Liverpool,  etc..  Steam- 
ship Co.  v.  Commissioners  of  Emigration, 
113  U.  S.  33,  38,  28  L  Ed.  899;  Murphy  V. 
Ramsey.  114  U.  S.  15.  47,  29  L  Ed.  47; 
United  States  v.  Van  Auken,  96  U.  S.  366, 
369.  24  L.  Ed.  852;  Ewing  v.  St.  Loui^.  5 
Wall.  413,  18  L  Ed.  657;  Kendall  v.  United 


States,  7  Wall.  113,  116,  19  L.  Ed.  85;  Al- 
len v.  Alleghany  Co.,  196  U.  S.  458,  465,  49 
L  Ed.  551;  Withers  v.  Greene,  9  How. 
213.  233,  13  L.  Ed.  109;  Chapman  v.  Smith, 
16  How.  114,  133,  14  L.  Ed.  868;  Bank  v. 
Owens,  2  Pet.  527,  537,  7  L.  Ed.  508;  Sul- 
livan v.  Iron  Silver  Min.  Co.,  109  U.  S. 
550,  27  L.  Ed.  1028;  Commercial,  etc., 
Bank  v.  Slocomb,  14  Pet.  60.  63,  10  L  Ed. 
354;  Sprigg  v.  Bank,  10  Pet.  257,  267,  9  L. 
Ed.  416;  Livingston  v.  Story,  9  Pet.  632, 
658,  9  L.  Ed.  255;  Hanley  v.  Donoghue, 
116  U.  S.  1,  7,  29  L.  Ed.  535;  Bacon  v. 
Rives.  106  U.  S.  99,  106,  27  L  Ed.  69; 
American  School  of  Magnetic  Healing  v. 
McAnnulty,  187  U.  S.  94,  107,  47  L.  Ed.  90; 
Brisco  v.  Bank.  11  Pet.  257,  349,  9  L.  Ed. 
709;  Farley  v.  Kittson,  120  U.  S.  303,  314, 
28  L  Ed.  684;  Griffing  v.  Gibb,  2  Black 
519,  17  L  Ed.  353;  Drexel  v.  Berney,  122 
U.  S.  241,  255,  30  L.  Ed.  1219;  Railroad  Co. 
v.  Harris,  12  Wall.  65,  86,  20  L  Ed.  354; 
Lafayette  Ins.  Co.  v.  French,  18  How. 
404,  405.  15  L  Ed.  451;  United  States  v. 
Ames,  99  U.  S.  35,  45,  25  L  Ed.  295;  Pull- 
man's Palace  Car  Co.  v.  Missouri  Pac. 
R.  Co..  115  U.  S.  5S7,  596,  29  L.  Ed.  499; 
Pumpelly  v.  Green  Bay  Co.,  13  Wall.  166, 
175,  20  L.  Ed.  557;  Cragin  V.  Lovell,  109 
U.  S..  194.  27  L  Ed.  903;  Hopper  v.  Cov- 
ington, 118  U.  S.  148,  151,  30  L.  Ed.  190; 
Pennie  v.  Reis.  132  U.  S.  464,  469,  33  L. 
Ed.  426;  Interstate  Land  Co.  V.  Maxwell 
Land  Grant  Co.,  139  U.  S.  569,  577,  35  L. 
Ed.  278;  Chicot  County  v.  Sherwood,  143 
U.  S.  529,  536,  37  L.  Ed.  546;  Hitchcock  v. 
Buchanan.  105  U.  S.  416,  26  L.  Ed.  107S; 
Mosher  v.  St.  Louis,  etc.,  R.  Co..  127  U. 
S.  390,  395,  32  L.  Ed.  249;  Kansas  v.  Col- 
orado. 185  U.  S.  125,  145,  46  L.  Ed.  838; 
United  States  v.  Linn,  1  How.  104.  110,  11 
L  Ed.  64;  United  States  v.  Chouteau,  102 
U.  S.  603,  26  L  Ed.  246. 

A  municipal  corporation  on  a  suit 
against  it  for  bonds  issued  to  a  railroad, 
set  up  that  the  plaintiff  had  notice  of  cer- 
tain proceedings,  which  (as  the  pica  al- 
leged") destroyed  the  plaintiff's  right  io 
sue.  The  plaintiff  replied,  denying  the  no- 
tice. The  city  demurred  to  the  replication. 
Held,  that  the  city  thus  admitted  that  he 
had  no  notice.  Lexington  v.  Butler,  14 
Wall.  282,  283,  20  L.  Ed.  809. 

At  first  answers  were  filed,  tendering  is- 
sue upon  the  matters  of  fact,  and  testimony 
was  'aken.  the  extent  of  which,  however, 
is  not  disclosed  by  the  record.  After  that 
the  defendants  applied  for  leave  io  with- 
draw their  answers  and  file  demurrers. 
The  court  say:  "I;  is  not  to  bo  supposed 
that  this  was  done  thoughtlessly.  But  <>ne 
conclusion  can  be  drawn  from  that  action, 
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elusion  are  not  admitted  by  a  demurrer,95  unless  the  facts  and  circumstances  set 


and  that  is  that  upon  the  taking  of  their 
testimony  defendants  became  satisfied 
that  the  particular  facts  were  as  stated  in 
the  bills,  and  that  the  conclusions  to  be 
drawn  from  such  tacts  could  not  be  over- 
thrown by  any  other  matters.  Hence,  if 
it  appears  that  the  facts  stated  in  detail 
tend  to  prove  that  the  rates  are  unreason- 
able and  unjust,  we  must  assume,  as 
against  the  demurrers,  that  the  general  al- 
legation heretofore  quoted  is  true,  and 
that  there  are  no  other  and  different  facts 
which,  if  proved,  might  induce  a  different 
conclusion,  and  compel  a  different  result.'' 
Reagan  v.  Farmers  Loan,  etc.,  Co.,  154  U. 
S.  362,  401,  38  L-  Ed.  1014,  followed  in 
Reagan  v.  Mercantile  Trust  Co.,  154  U.  S. 
413,38  L.  Ed.  1028;  Reagan  v.  Mercantile 
Trust  Co.,  154  U.  S.  418,  38  L.  Ed.  1030; 
Reagan  v.  Farmers'  Loan,  etc.,  Co.,  154  U. 
S.  430,  38  L.  Ed.  1030. 

Where  bonds  were  given  to  the  presi- 
dent of  the  United  States,  and  his  succes- 
sors in  office,  for  the  use  of  the  orphan 
children  of  certain  Indians,  and  the  decla- 
ration so  averred,  it  was  not  a  good  cause 
of  demurrer  to  allege  that  they  were  taken 
without  authority  of  law.  They  were  valid 
instruments,  though  voluntarily  given  and 
not  prescribed  by  law;  and  as  the  demur- 
rer admitted  the  facts  stated  in  the  decla- 
ration, the  defendant  was  estopped  from 
contesting  the  right  of  the  obligee  to  sue. 
Tyler  v.  Hand,  7  How.  572,  573,  12  L.  Ed. 
824. 

An  amended  answer  alleged  that  at  the 
times  of  the  location  and  survey  of,  entry 
upon,  and  aplication  and  patent  for,  the 
placer  claim,  the  lode  or  vein  was  "known 
to  exist,"  and  was  "claimed  to  exist," 
within  the  boundaries  and  underneath  the 
surface  of  the  placer  claim,  and  the  fact 
that  the  vein  was  claimed  to  exist  and  did 
exist  within  the  premises  was  known  to 
the  patentees  of  that  claim.  The  court 
say:  "The  fact  that  the  vein  or  lode  was 
known  to  exist  as  contemplated  by  the 
statute  being  well  pleaded,  although  in 
general  terms,  is  admitted  by  the  demur- 
rer. Eaton  v.  Southby,  Willes  131;  Post- 
master-General v.  Ustick,  4  Wash.  C.  C. 
347;  Christmas  v.  Russell,  5  Wall.  290,  18 
L.  Ed.  475."  Sullivan  v.  Iron  Silver  Min. 
Co.,  109  U.  S.  550,  554,  555,  27  L.  Ed.  1028. 

An  averment  in  a  declaration,  that  by 
the  law  of  Pennsylvania  the  judgment  ren- 
dered in  that  s.tate  against  C.  and  J.  was 
valid  and  enforceable  against  C,  who  had 
been  served  with  process  in  that  state, 
and  void  against  J.,  who  had  not  been  so 
served,  must  be  considered,  both  in  the 
courts  of  Maryland,  and  in  this  court  on 
writ  of  error  to  one  of  those  courts,  is  an 
allegation  of  fact,  admitted  by  the  demur- 
rer. Hanley  v.  Donoghue,  116  U.  S.  1,  7, 
29  L.  Ed.  5 

Where  the  answer  denies  an  allegation, 
and  avers  that  whatever  fraud  was  com- 
mitted \va  ted  through  <>ther  mean-, 
a  demurrer   thereto  admits   that  averment 


to  be  true.  United  States  v.  Chouteau,  102 
U.  S.  603,  608,  26  L.  Ed.  246. 

The  defendant,  by  demurring  to  the  rep- 
lication, confessed  that  the  allegations  of 
the  plea  in  that  behalf  were  untrue.  Lex- 
ington v.  Butler,  14  Wall.  282,  295,  20  L. 
Ed.  809. 

A  demurrer  to  an  answer  denying  sig- 
nature to  bonds  admits  nonexecution. 
Bissell  v.  Spring  Valley  Tp.,  110  U.  S.  162, 
169,  28  L.  Ed.  105. 

An  information  was  filed  against  R.  on 
the  ground  that  he  was  unlawfully  prac- 
tising as  a  lawyer  without  having  first  ob- 
tained the  revenue  license  required  by  law 
so  to  do.  R.  pleaded  that  he  tendered  one 
coupon  for  $15  and  ten  dollars  in  United 
States  treasury  notes  in  payment  of  his 
license  tax  as  an  attorney  at  law  for  the 
ensuing  year  (all  his  license  tax  up  to  that 
date  having  been  paid  in  full),  and  also 
seventy-five  cents  in  silver  coin  for  the 
fee  of  the  commissioner  of  the  revenue; 
that  said  coupon  was  cut  from  a  bond  is- 
sued by  the  state  of  Virginia  under  the 
provisions  of  an  act  approved  March  30, 
1871.  The  court  held  that  the  demurrer 
to  the  plea  is  an  admission  of  record  that 
the  coupon  tendered  in  payment  of  the  li- 
cense tax  was  genuine,  "and  bore  on  its 
face  the  contract  of  the  state  of  Virginia 
that  it  should  be  received  in  payment  of 
all  taxes,  debts,  and  demands  due  said 
state."  Royall  v.  Virginia,  121  U.  S.  102, 
103,  104,  30  L.  Ed.  883,  citing  Royall  v. 
Virginia,  116  U.  S.  572,  29  L.  Ed.  735. 

There  are  often  in  pleadings  general  al- 
legations of  mixed  law  and  fact,  such  as  of 
the  ownership  of  property  and  the  like, 
which  standing  alone  are  held  to  be  suffi- 
cient to  sustain  judgments  and  decrees, 
and  yet  always  regarded  as  qualified,  lim- 
ited, or  even  controlled  by  particular  facts 
stated  therein.  It  would  not,  of  course, 
be  tolerable  for  a  court  administering  eq- 
uity to  seize  upon  a  technicality  for  the 
purpose  or  with  the  result  of  entrapping 
either  of  the  parties  before  it.  Hence  a 
court  should  hesitate  to  take  the  filing  of 
a  demurrer  to  a  bill  as  a  direct  and  explicit 
admission  on  the  part  of  the  defendants 
that  the  rates  established  by  the  commis- 
sion are  unjust,  and  unreasonable.  Rea- 
gan v.  Farmers'  Loan,  etc.,  Co.,  154  U.  S. 
362,  401,  38  L.  Ed.  1014;  Reagan  ^.  Mercan- 
tile Trust  Co.,  154  U.  S.  413,  38  L.  Ed.  1028; 
Reagan  v.  Mercantile  Trust  Co.,  154  U.  S. 
418,  38  L.  Ed.  1030;  Reagan  v.  Farmers' 
Loan,  etc.,  Co.,  154  U.  S.  420,  38  L.  Ed. 
1031. 

Presumptions. — Where  a  bill  averred 
the  possession  of  the  subject  of  a  legacy 
by  the  life  tenant  in  pursuance  of  the  be- 
quest of  a  will, .and  the  bill  was  demurred 
to,  it  is  sufficient  to  raise  a  presumption 
that  the  possession  was  taken  with  the 
assenl  of  the  executor.  McClanahan  v. 
Davis.  8  How.  170,  12  L.  Ed.  1033.  See  the 
title  WILLS. 

95.  Legal  conclusions. — United  States  v. 
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Des  Moines  Nav.,  etc.,  Co.,  142  U.  S.  510, 
544,  35  L.  Ed.  1099;  Gould  V  Evansville, 
etc.,  R.  Co.,  91  U.  S.  526,  536,  23  L.  Ed. 
416;  Dillon  v.  Barnard,  21  Wall.  430,  437, 
22  L.  Ed.  673;  Kent  v.  Lake  Superior 
Ship  Canal  R..  etc.,  Co.,  144  U.  S.  75,  91, 
36  L.  Ed.  352;  Hitchcock  v.  Buchanan,  105 
U.  S.  416,  26  L.  Ed.  107S;  Mosher  v.  St. 
Louis,  etc.,  R.  Co.,  127  U.  S.  390,  395.  32  L. 
Ed.  249;  Cragin  v.  Lovell,  109  U.  S.  194, 
199,  27  L.  Ed.  903;  Pearcy  v.  Stranahan, 
205  U.  S.  257,  263,  51  L.  Ed.  793;  Finney 
v.  Guy,  1S9  U.  S.  335,  344,  47  L.  Ed.  839; 
United  States  v.  Ames,  99  U.  S.  35,  45,  25 
L.  Ed.  295;  Pullman's  Palace  Car  Co.  v. 
Missouri  Pac.  R.  Co.,  115  U.  S.  587,  596,  29 
L.  Ed.  499;  Fogg  v.  Blair,  139  U.  S.  118, 
127,  35  L.  Ed.  104;  Interstate  Land  Co.  v. 
Maxwell  Land  Grant  Co.,  139  U.  S.  569, 
578,  35  L.  Ed.  278;  Chicot  County  v.  Sher- 
wood, 148  U.  S.  529,  536,  37  L.  Ed.  546; 
Sprigg  v.  Bank,  14  Pet.  201,  10  L.  Ed.  419; 
Pennie  v.  Reis,  132  U.  S.  464,  469,  33  L.  Ed. 
426. 

The  averments  of  the  bill  as  to  the  pur- 
port and  meaning  of  the  provisions  of  an 
indenture,  the  object  of  their  insertion  in 
the  instrument,  and  the  obligations  they 
imposed  upon  the  corporation  and  the 
trustees,  and  the  rights  they  conferred 
upon  the  plaintiff  when  his  contract  was 
approved,  are  not  admitted  by  the  demur- 
rer. Dillon  v.  Barnard,  21  Wall.  430,  437, 
22  L  Ed.  673. 

In  a  suit  to  obtain  an  injunction  to  pre- 
vent  a  postmaster   from  carrying  out  the 
order    of    the    postmaster    general    not    to 
deliver  complainant's  mail   on  the  ground 
that    complainant    was    using    the    United 
States'    mail    for    fraudulent    purposes,    an 
allegation      that      the      business      of      the 
complainants      is      founded      "almost      ex- 
clusively     on      the      physical      and      prac- 
tical proposition  that  the  mind  of  the  hu- 
man race  is  largely  responsible  for  its  ills, 
and  is  a  perceptible  factor  in  the  treating, 
curing    benefiting  and  remedying  thereof, 
and  that  the  human  race  does  possess  the 
innate   power,  through   proper   exercise   of 
the    faculty    of    the    brain    and    mind,    to 
largely   control    and   remedy   the    ills    that 
humanity   is    heir   to,    and    (complainants) 
discard    and    eliminate    from    their    treat- 
ment what  is  commonly  known  as  divine 
healing    and    Christian    science,    and    they 
are   confined    to    practical    scientific    treat- 
ment   emanating    from    the    source    afore- 
said,"  is    admitted    on    demurrer.      "These 
allegations    are    not    conclusions    of    law, 
but  are  statements  of  fact  upon  which,  as 
averred,  the  business  of  the  complainants 
is  based,  and  the  question  is  whether  the 
complainants     who     are     conducting     the 
business  upon  the  basis  stated  thereby  ob- 
tain    money     and     property    through     the 
mails    by    means    of    false    or    fraudulent 
pretenses,    representations    or    promises." 
American    School   of   Magnetic    Healing  v. 
Mc Annuity,  1S7  U.  S.  94,  103,  47  L.  Ed.  90. 
Where    it    was    maintained    that    as    the 
bill   alleged   as   a   matter   of   fart,    that    an 
exemption  from  taxation  given  by  the  in- 


ternal improvement  act  (Florida)  of  1855, 
passed  to  and  vested  in  the  complainant, 
that  the  truth  of  the  allegation  was  ad- 
mitted by  a  demurrer  to  the  bill,  the  court 
said:  "But  this  is  matter  of  law;  the  doc- 
uments of  title  are  exhibited  with  the  bill 
and  constitute  a  part  of  the  record;  and 
we  take  judicial  notice  of  their  legal  ef- 
fect." Louisville,  etc.,  R.  Co.  v.  Palmes, 
109  U.  S.  244,  255,  27  L.  Ed.  922. 

In  Wilson  v.  Gaines,  103  U.  S.  417,  26 
L.  Ed.  401,  it  was  inferred  in  the  face  of 
a  demurrer,  claimed  to  be  an  admission  of 
a  contrary  allegation,  that  the  sale  did  not 
pass  any  right  of  property  not  described 
as  within  the  lien  of  the  mortgage.  Louis- 
ville, etc.,  R.  Co.  v.  Palmes,  109  U.  S.  244, 
255,   27    L.    Ed.    922. 

While  statutes  and  decisions  of  other 
states  are  facts  to  be  proved,  yet  when 
proved  their  construction  and  meaning 
are  for  the  consideration  and  judgment  of 
the  courts  in  which  they  have  been  proved, 
and  this  right  and  duty  of  the  courts  to 
themselves  construe  the  statutes  and  de- 
cisions are  not  altered  because  the  law  of 
the  foreign  state  and  the  various  decisions 
of  its  courts  are  alleged  to  be  as  set  forth 
in  a  pleading  which  is  demurred  to  instead 
of  being  proved  on  a  trial.  Finney  v.  Guy, 
189  U.  S.  335,   343,  47   L.   Ed.   839. 

"A  demurrer  *  *  *  does  not  admit 
ihat  the  construction  of  a  written  instru- 
ment set  forth  in  the  bill  is  the  true  one, 
or  that  its  legal  effect  is  contrary  to  that 
which  its  language  imports.  The  very  ob- 
ject of  a  demurrer  in  such  case  is  to  sub- 
mit the  question  presented  by  the  instru- 
ment as  a  matter  of  law  for  the  determi- 
nation of  the  court.  Story's  Eq.  PI.  (9th 
Ed.),  §  452,  note  a;  Dillon  v.  Barnard,  21 
Wall.  430,  437,  22  L.  Ed.  673;  United 
States  v.  Ames,  99  U.  S.  35,  45,  25  L.  Ed. 
295."  Interstate  Land  Co.  v.  Maxwell 
Land  Grant  Co.,  139  U.  S.  569,  577,  35  L. 
Ed.  278. 

A  demurrer  to  a  bill  in  equity  does  not 
admit  the  correctness  of  averments  as  to 
the  meaning  of  an  instrument'set  forth  in 
or  annexed  to  the  bill.  Dillon  v.  Barnard, 
21  Wall.  430,  22  L.  Ed.  673. 

An  averment  in  a  declaration  that  bonds 
held  by  the  plaintiff  were  executed  by  a 
municipal  corporation  pursuant  to  the 
laws  of  the  state,  is  but  a  statement  of  a 
conclusion  of  law,  which  is  not  admitted 
by  demurrer.  The  declaration  is  fatally 
defective  for  not  stating  the  facts  neces- 
sary to  enable  the  court  to  judge  for  it- 
self whether  that  conclusion  of  law  has 
any  foundation  in  fact.  Pumpelly  v. 
Green  Bay  Co.,  13  Wall.  106,  175,  20  L. 
Ed.  557;  Cragin  v.  Lovell,  109  U.  S.  194, 
27  L  Ed.  903;  Hopper  v.  Covington,  118 
U.   S.   148,   151,  30   L.   Ed.   190. 

Tt  docs  not  admit  the  accuracy  of  an  al- 
leged construction  of  an  instrument,  when 
ill-  instrument  itself  is  set  forth  in  the 
lull,  or  a  copy  is  annexed,  against  a  con- 
struction recinired  bv  its  terms.  Dillon  v. 
Barnard,  21  Wall.  430,  437,  22  L.  Ed.  673. 
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forth  are  sufficient  to  sustain  the  allegation,96  nor  are  matters  of  inference  and 
argument,  however  clearly  stated,  admitted  thereby  97  If  the  pleading  misstates 
the  effect  and  purpose  of  the  statute  upon  which  the  party  relies,  the  adverse 
party,  in  demurring  to  such  pleading,  does  not  admit  the  correctness  of  the  con- 
struction, or  that  the  statute  imposes  the  obligations  or  confers  the  right  which 
the  party  alleges.98  A  fact  impossible  in  law  cannot  be  admitted  by  demurrer.99 
Where  the  allegation  in  the  declaration  is  inconsistent  with  the  terms  of  the 
writing  sued  on  and  made  part  of  the  record  it  is  not  admitted  by  the  demurrer,1 
nor  can  it  be  admitted  that  a  demurrer  can  be  held  to  work  an  admission  that 
parol  evidence  is  admissible  to  enlarge  or  contradict  a  sealed  instrument  which 
has  become  a  matter  of  record  in  a  judicial  proceeding.2 

The  general  rule  is  that  the  truth  of  material  and  relevant  matters,  set 
forth  with  requisite  precision,  are  admitted  by  demurrer,  but  in  a  case  of  mag- 
nitude, involving  questions  of  grave  and  far-reaching  importance,  it  does  not 
seem  wise  to  apply  that  rule,  and  the  court  has  declined  to  do  so.3 

Foundation  of  the  rule  is  that  the  party  demurring,  having  had  his  option 
to  plead  or  demur,  shall  be  taken,  in  adopting  the  latter  alternative,  to  admit 
that  he  has  no  ground  for  denial  or  traverse.4 

Whether  general  or  special,  a  demurrer  admits  all  such  matters  of  fact  as 
are  sufficiently  pleaded,  and  to  that  extent  it  is  a  direct  admission  that  the  facts 
as  alleged  are  true.5 

The  same  rule  applies  in  equity  practice  where  the  case  is  set  for  hear- 
ing upon  bill  and  answer.6 


96.  Unless  allegations  justified. — Gould 
v.  Evansville,  etc.,  R.  Co.,  91  U.  S.  526, 
536,  23  L.  Ed.  416. 

The  demurrer  does  not  admit  the  ac- 
curacy of  an  alleged  construction  of  an 
instrument  when  the  instrument  is  set 
forth  in  the  record,  if  the  alleged  con- 
struction is  not  supported  by  the  terms 
of  the  instrument.  Gould  v.  Evansville, 
etc.,  R.  Co.,  91  U.  S.  526,  536,  23  L.  Ed. 
416. 

97.  Inference  and  argument. — Dillon  v. 
Barnard,  21  Wall.  430,  437,  22  L.  Ed.  673; 
Sprigg  v.  Bank,  14  Pet.  201,  10  L.  Ed.  419; 
United  States  v.  Ames,  99  U.  S.  35,  45,  25 
L.  Ed.  295. 

98.  Pleading  effect  and  purpose  of  stat- 
ute.— When,  therefore,  a  plaintiff  relies 
for  recovery  upon  compliance  with  the 
provisions  of  a  statute,  and  attempts  to 
set  forth  conformity  with  them,  the  court 
will  look  to  that  statute  and  take  the  al- 
legations as  intended  to  meet  its  provi- 
sions, notwithstanding  the  inaccuracy  of 
any  statement  respecting  them.  Pennie 
V.  Reis,  132  U.  S.  464,  470,  33  L.  Ed.  426; 
Dillon  v.  Barnard,  21  Wall.  430,  437,  22  L. 
Ed.  673. 

99.  Fact  impossible. — Louisville,  etc.,  R. 
Co.  v  Palmes,  109  U.  S.  244.  255,  27  L.  Ed. 
922  Thus  an  allegation  that  an  exemp- 
tion from  taxation  of  a  railroad  company 
had  passed  to  the  party  complaining,  was 
not  and  could  not  have  been  admitted,  by 
demurrer. 

1.  Allegation  inconsistent  with  written 
instrument. —  Hitchcock  v.  Buchanan,  105 
U.  R.  416,  417,  26  L.  Ed.  1078,  citing  Dillon 
V.  Barnard,  21   Wall.  430,  22  L.  Ed.  673. 

2.  As  admitting  admissibility  of  parol  ev- 
idence.— United  States  v.  Ames,  1)9  U.  S. 
35,    45,    25    L.    Ed.    295,    citing    Sprigg    v. 


Bank,  14  Pet.  201,  10  L.  Ed.  419.    See,  gen- 
erally, the  title  PAROL  EVIDENCE. 

3.  General  rule. — Kansas  v.  Colorado, 
185  U.  S.  125,  145,  46  L.   Ed.  838. 

In  Kansas  v.  Colorado,  185  U.  S.  125, 
146,  46  L  Ed.  838,  the  court  say:  "We 
are  unwilling,  in  this  case,  to  proceed  on 
the  mere  technical  admissions  made  by 
the  demurrer."  The  question  involved 
was  whether  one  state  could  wholly  de- 
prive another  state  and  its  inhabitants  of 
the  water  of  a  river  which  was  accus- 
tomed to  flow  through  that  state,  thereby 
causing  injury  to  the  state  and  its  inhabi- 
tants.   See  post,  "In  General,"  XII,  C,  1. 

4.  Foundation  of  rule. — Aurora  City  v. 
West,  7  Wall.  82,  99,  19  L.  Ed.  42;  Com- 
mercial Bank  v.  Buckner,  20  How.  108,  15 
L.  Ed.  862,  cited  in  note. 

5.  Application  to  general  and  special  de- 
murrers.— Christmas  v.  Russell,  5  Wall. 
290,  303,   18  L.    Ed.  475. 

6.  Application  in  equity  practice. — In  re 
Sandford  Fork,  etc.,  Co.,  160  U.  S.  247,257, 
40  L.  Ed.  414,  citing  Leeds  v.  Marine  Ins. 
Co.,  2  Wheat.  380,  4  L.  Ed.  266;  Reynolds 
v.  Crawfordsville  First  Nat.  Bank,  112  U. 
S.  405,  409,  28  L.  Ed.  733;  Banks  v.  Man- 
chester, 128  U.  S.  244,  250,  251,  32  L.  Ed. 
425.    See  the  title  EQUITY. 

According  to  the  rules  of  pleading  in 
the  chancery  courts,  if  the  plea  is  unex- 
ceptionable in  its  form  and  character,  the 
complainant  must  either  set  it  down  for 
argument,  or  he  must  reply  to  it,  and  put 
in  issue  the  facts  relied  on  in  the  plea;  if 
he  elects  to  proceed  in  the  manner  first 
mentioned,  and  sets  down  the  plea  for  ar- 
gument, he  then  admits  the  truth  of  all 
the  facts  stated  in  the  plea,  and  merely 
denies  their  sufficiency  in  point  of  law  to 
prevent    the    recovery;    if,    on    the    other 
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A  demurrer  to  an  indictment  admits  every  matter  of  fact  which  is  well 
pleaded." 

B.  Searching  the  Record. — A  demurrer  brings  all  the  pleadings  before  the 
court;  in  consequence  of  which,  a  judgment  must  be  rendered  against  him  who 
has  committed  the  first  fault ;  or,  which  will  most  generally  produce  the  same 
result,  for  him  who,  upon  the  whole  record,  shall  appear  to  be  entitled  to  their 
judgment.8  The  principle  of  pleading  that  a  demurrer,  after  several  pleadings, 
reaches  back  to  a  defective  declaration,  has  no  application  where  the  defect  is 
one  of  form  simply.9  A  demurrer  reaches  no  further  back  than  the  proceedings 
remain  in  fieri,  or  under  the  control  of  the  court,10  and  it  is  doubted  if  a  demur- 
rer to  a  replication  will  reach  back  to  the  declaration  for  defects  in  a  count  or 
counts  to  which  the  general  issue  has  been  pleaded.11 

C.  Appearance. — See  the  title  Appearances,  vol.  2,  pp.  440,  442;  Jurisdic- 
tion. As  to  the  effect  of  an  appearance,  see  the  title  Appearances,  vol.  2,  p. 
443,  et  seq. 


hand,  he  replies  to  the  plea,  and  denies 
the  mith  of  the  facts  therein  stated,  he 
admits  that  if  the  particular  facts  stated 
in  the  plea  are  true,  they  are  then  suffi- 
cient in  law  to  bar  his  recovery;  and  if 
they  are  proved  to  be  true,  the  bill  must 
be  dismissed,  without  a  reference  to  the 
equity  arising  from  any  other  facts  stated 
in  the  bill.  Rhode  Island  v.  Massachu- 
setts, 14  Pet.  210,  10  L.  Ed.  423. 

7.  Demurrer  to  indictment. — United 
States  v.  Cook,  17  Wall.  168,  178,  21  L.  Ed. 
638. 

8.  Searching  record. — Gorman  v.  Lenox, 
15  Pet.  115.  10  L.  Ed.  6S0;  United  States 
v.  Curney,  4  Cranch  333,  341,  2  L.  Ed.  638; 
Bevins  v.  Ramsey,  15  How.  179,  187,  14 
L.  Ed  652;  Clearwater  v.  Meredith,  1 
Wall.  25,  38.  17  L.  Ed.  604;  United  States 
v.  Linn.  1  How.  104.  113,  11  L.  Ed.  64; 
Cooke  v.  Graham.  3  Cranch  229,  235,  2  L. 
Ed.  420;  Sprigg  v.  Bank,  10  Pet.  257,  9  L. 
Ed.  416;  Aurora  City  v.  West,  7  Wall.  82, 
94,  19  L-  Ed.  42;  Townsend  v.  Jemison,  7 
How.  706,  12  L.  Ed  880;  Terry  v.  Tubman, 
92  U.  S.  156,  160,  23  L.  Ed.  537;  Hudson 
Canal  Co.  v.  Pennsylvania  Coal  Co.,  8 
Wall.  276,  288,  19  L.  Ed.  349;  Upton  V. 
McLaughlin.  105  U.  S.  640,  645,  26  L  Ed. 
1197.  See,  also,  Upton  v.  Kent,  note.  105 
U.  S.  646,  26  L.  Ed.  1200;  Suydam  v.  Wil- 
liamson, 20  How.  427,  436,  15  L.  Ed.  978. 

When  the  demurrer  is  by  the  plaintiff, 
his  own  pleadings  must  be  scrutinized, 
and  the  court  will  notice  all  exceptions  to 
the  declaration  that  might  have  been 
taken  on  general  demurrer.  United  States 
v.  Linn,  1  How.  104,  113.  11  L  Ed.  64. 

Where  the  plea  is  bad  and  the  demurrer 
is  to  the  plea,  the  court  having  the  whole 
record  before  them,  will  go  back  to  the 
first  error.  United  States  v.  Linn,  1  How. 
104.  11  L  Ed.  64. 

Where  the  plea  was  bad,  and  the  de- 
murrer was  to  a  replication  to  this  bad 
plea,  the  first  fault  in  pleading  was  com- 
mitted by  the  defendant,  and  judgment 
against  him  was  properly  given.  Town- 
send  v  Jemison,  7  How.  706,  12  L.  Ed.  880. 

Though  the  replication  be  bad,  inas- 
much as  it  charges  the  defendants  with 
moneys  not  collected,  the  judgment  is  to 


be  against  the  party  who  committed  the 
first  error  in  pleading.  The  want  of  oyer  is 
a  fatal  defect  in  the  plea  of  the  defend- 
ants; and  the  court  cannot  look  at  any 
subsequent  proceeding.  United  States  v. 
Arthur.  5  Cranch  257,  261,  3  L.  Ed.  94. 

9.  Defect  of  form. — Railroad  Co.  v. 
Harris,  12  Wall.  65,  20  L.  Ed.  354.  See 
Aurora  City  v.  West,  7  Wall.  82,  19  L. 
Ed.  42. 

The  fault  in  the  prior  pleadings  must  be 
one  that  is  fatal  on  general  demurrer,  and 
not  cured  by  a  verdict  Cooke  v.  Gra- 
ham, 3  Cranch  229,  235,  2  L.  Ed.  420.  See 
United  States  v.  Gurney,  4  Cranch  333,  341, 
2  L.  Ed.  638;  United  States  v.  Author,  5 
Cranch  257,  3  L.  Ed.  94;  United  States  v. 
Linn,  1  How.  104,  11  L.  Ed.  64;  Townsend 
v.  Jemison.  7  How.  706,  12  L.  Ed.  880; 
Young  v.  Martin,  8  Wall.  354,  19  L.  Ed. 
418;  Clearwater  v.  Meredith,  1  Wall.  25, 
42,  17  L.  Ed.  604. 

A  variance  in  date  between  a  bond  de- 
clared upon,  and  lhat  produced  on  oyer, 
is  matter  of  substance,  and  fatal  upon  the 
plaintiff's  special  demurrer  to  the  defend- 
ant's bad  rejoinder.  Cooke  v.  Graham,  3 
Cranch  229,  2  L.  Ed.  420.  See,  also,  Moses 
7'.  I'nited  States,  166  U.  S.  571,  578,  41  L. 
Ed.   1119      See  the  title  VARIANCE. 

10.  Proceeding  remaining  in  fieri. — 
Dickson  v.  Wilkinson,  3  How.  57,  11  L. 
Ed.  491. 

A  judgment  on  the  first  scire  facias,  al- 
though ancillary  to  the  original  judgment, 
and  the  foundation  of  the  proceeding  on 
the  second  scire  facias,  is  a  final  judg- 
ment, and,  in  that  count,  conclusive  upon 
the  parties;  and  opposes  an  insuperable 
bar  to  any  plea  of  either  party,  whether 
of  law  or  of  fact,  designed  to  go  beyond 
it.  Dickson  v.  Wilkinson,  3  How.  57,  61, 
11  L.  Ed.  491. 

11.  Where  general  issue  pleaded. — An 
issue  in  fact  and  a  demurrer  cannot  both 
be  allowed  to  reach  the  same  count.  "If 
there  be  an  exception  to  this  rule  it  must 
be  by  some  local  law  or  practice  not  ex- 
isting here.  1  Litt.  (Ky.)  4;  4  Munf.  (Va.) 
104"  Townsend  v.  Jemison,  7  How,  706, 
723,  12  L.  Ed.  880.  See  ante,  "Filing  with 
Other  Pleadings,"  VII. 
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D.  Waiver. — Waiver  of  questions  of  jurisdiction,  see  the  title  Appear- 
ances, vol.  2,  p.  443,  et  seq. ;    Jurisdiction. 

XI.    Joinder  in  Demurrer 

It  is  considered  by  some  to  be  the  duty  of  the  plaintiff  to  join  in  a  demurrer 
soon  after  it  has  been  tendered  b>  the  defendant  But  this,  it  is  believed,  gen- 
erally depends  on  a  positive  rule  of  court,  which  may  exist,  to  require  it.12  With- 
out such  rule  he  may  need  and  take  time  to  decide  on  making  a  motion  to  amend, 
before  joining;  and  the  hardest  penalty  proper  for  delay  in  the  joinder  would 
seem  to  be,  that  the  demurrer  may  be  considered,  when  requested  by  the  party 
making  it,  though  no  formal  joinder  has  taken  place.13 

Joinder  after  Transfer. — A  demurrer  to  an  indictment  made  in  the  dis- 
trict court  may  properly  receive  a  joinder  in  the  circuit  court  to  which  it  has 
been   transferred.14 

The   refusal   or  omission  to  join   in  demurrer  was  a   waiver  of  the  plea 

demurred  to.15 

Averments  in  Joinder. — The  proper  place  for  an  averment  is  undoubtedly 
in  the  declaration  of  the  plaintiff  in  the  cause,  and  the  court  is  not  bound  to  re- 
ceive it  in  the  joinder  in  demurrer.16 

XII.    Hearing  and  Determination 

A.  In  General. — Where  a  bill  stands  on  demurrer,  nothing  beyond  its 
allegations,17  and  the  exhibits  which  may  be.  annexed  to  it,  are  to  be  con- 
receive  the  averment  of  the  citizenship  of 
the  defendant  in  the  joinder  in  demurrer; 
and  clearly  ought  not  to  have  received  it, 
if  it  had  been  objected  to  bv  the  tenant. 
But  he  has  waived  the  objection,  by  fail- 
ing to  make  it  at  an  earlier  stage  of  the 
cause;  and  after  the  proceedings  which 
have  taken  place  in  the  district  court,  and 
in  this  court:  and  when  the  cause  has 
been  so  long  continued,  and  allowed  to 
proceed  in  the  same  condition  of  the 
pleadings  and  averments,  it  would  be  un- 
just to  the  demandant  to  dismiss  it  upon 
this  mere  technical  informality.  The 
pleadings,  in  fact,  contain  all  the  aver- 
ments required  by  the  decisions  of  this 
court,  to  give  jurisdiction  to  the  courts 
of  the  United  States;  and  as  they  appear 
to  have  been  acquiesced  to  by  the  tenant, 
and  regarded  as  sufficient  in  the  district" 
court,  and  were  not  objected  to  in  this 
court,  when  the  case  was  here  on  the 
application  for  a  mandamus;  the  in- 
formality cannot  be  relied  on  now  to  dis- 
miss the  suit.  Bradstreet  v.  Thomas,  12 
Pet.    59.   9   L     Ed.   999. 

17.  What  to  be  considered  on  demurrer. 
— Erwin  v.  Parham.  12  How.  197,  205,  13 
L.  Ed.  952;  Railroad  Co.  v.  Loftin,  105  U. 
S.  258.  26  L.  Ed.  1042.  In  the  last  case 
cited  it  was  said  that  while  the  court 
might  take  judicial  notice  of  the  statutes 
of  the  state  relied  on,  the  complaint  alone 
must  be  looked  to  for  information.  Sec 
also.  Griffing  v.  Gibb,  2  Black  519.  522, 
17  E.  Ed.  353. 

"In  the  case  of  Hill  v.  Smith,  21  How. 
283,  16  L.  Ed.  113  *  *  *  this  court  held 
that  the  demurrer  filed  to  the  counts  on 
the  guaranty  did  not  bring  up  the 
validity  of  that  instrument  for  the  action 
of  the  court,  and  that  it  must  be  specially 


12.  Joinder — Duty  to  join. — Townsend 
v.  Jemison,  7  How.  706,  716,  12  L.  Ed.  S80. 
Thirty-third  rule  of  practice  for  courts  of 
equity,  1   How.  43. 

13.  Necessity  for  rule  requiring  joinder. 
— Townsend  v.  Jemison,  7  How.  706,  716, 
12  L.  Ed.  880. 

14.  Joinder  after  transfer. — Under  the 
second  section  of  the  act  of  August  8th, 
1840,  "to  regulate  the  proceedings  in  the 
circuit  and  district  courts,''  and  which, 
after  authorizing  the  transfer  of  criminal 
causes  from  either  court  to  the  other  on 
motion  of  the  district  attorney,  says  that 
"the  court  to  which  such  remission  is 
made,  shall,  after  the  order  of  remission 
is  filed  therein,  act  and  proceed  in  the  case 
as  if  the  indictment  and  all  the  other  pro- 
ceedings in  the  same  had  been  originated 
in  said  court."  an  indictment  may  be  re- 
mitted from  the  district  court  to  the  cir- 
cuit court,  though  it  have  come  into  the 
district  court  originally  only  by  being 
sent  there  from  the  circuit  court.  And  a 
demurrer  to  the  indictment  made  in  the 
district  court,  may  properly  receive  a  join- 
der in  the  circuit  court.  United  States  V. 
Murphy,  3  Wall.   649.  18  L.  Ed.  217. 

15.  Refusal  or  omission  to  join. — Mor- 
sell  v.  Hall,  13  How.  216;  14  L.  Ed. 
117.  citing  Townsend  v.  Jemison,  7  How. 
706.  719,  720,  12  L.  Ed.  880. 

Where  a  scire  facias  was  issued  against 
special  bail,  who  pleaded  two  pleas,  to  the 
first  of  which  the  plaintiff  took  issrie,  and 
demurred  to  the  second;  and  the  cause 
went  to  trial  upon  that  state  of  the  plead- 
ings without  a  joinder  in  demurrer;  and 
the  court  .nave  a  general  judgment  for  the 
plaintiff,  this  was  not  error.  Morsell  v. 
Hall,  13  How.  216,  14  L.  Ed.  117. 

16.  The  district  court  was  not  bound  to 
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sidered.18  Where  a  demurrer  is  filed  to  a  bill  which  contains  repugnant  aver- 
ments, if  one  of  the  averments  is  immaterial,  it  may  be  disregarded  by  the 
court.19 

B.  Time  of  Hearing. — The  rule  seems  to  be  that  the  demurrer  be  first  ar- 
gued and  determined,  because  a  decision  in  favor  of  the  demurrer  will  frequently 
dispose  of  the  whole  cause,  and  supersede  the  expense  and  necessity  of  jury 
trial  of  other  issues,  as  well  as  give  an  opportunity  to  move  for  an  amend- 
ment.20 

C.  Judgment  on  Demurrer — 1.  In  General. — Upon  a  general  demurrer, 
in  which  must  be  'considered  the  whole  record,  the  judgment  should  be  given  for 
the  party  who  on  the  whole  appears  to  be  entitled  to  it.21  A  court  sometimes 
declines  to  decide  a  doubtful  and  intricate  question  on  demurrer,  in  which  case 
the  demurrer  will  be  overruled,  without  prejudice   to  any  question.22 

Where  there  is  a  single  demurrer  it  must  be  wholly  sustained  or  over- 
ruled, but  the  objection  may  be  waived. 2J 


pleaded,  with  suitable  averments.  And 
the  court  reversed  the  judgment,  and  re- 
manded it  to  the  circuit  court,  with  leave, 
on  the  payment  of  costs,  to  move  to 
amend  the  pleadings,  so  as  to  raise  the 
questions  on  the  guaranty.  The  same 
order  is  made  in  the  present  case."  Clear- 
water v.  Meredith,  21  How  489,  493,  16 
L.  Ed.  201. 

18.  Exhibits  attached  to  bill, — Pacific 
Railroad  v.  Missouri  Pac.  R.  Co.,  Ill  U. 
S.   505,  28   L.-Ed.  498. 

19.  Demurrer  to  repugnant  averments. 
— In  an  action  of  covenant  on  warranty 
plaintiff  alleged  that  from  a  defect  in  title 
of  the  vendor,  they  have  not  been  able  to 
obtain  possession  of  the  premises  and  also 
that  they  have  been  dispossessed  of  the 
premises  by  due  process  of  law.  These 
averments  are  in  opposition  to  each  other. 
It  was  the  opinion  of  the  majority  of  the 
court,  that  the  former  averment,  not  being 
a  breach  of  the  covenant,  might  be  dis- 
regarded on  general  demurrer.  Day  v. 
Chism.,  10  Wheat.  449,  6  L.   Ed.  636. 

20.  Time  of  hearing. — The  28th  rule  for 
the  circuit  courts  accords  with  this. 
"Yet  this  course  being  a  matter  of  sound 
discretion  in  the  court  rather  than  of 
fixed  or  inflexible  right,  it  cannot  always 
be  absolutely  presumed  to  have  been 
pursued."  Townsend  v.  Jemison,  7  How. 
615,  706,  12  L.  Ed.  880. 

21.  Judgment  to  party  entitled. — Tyler 
V.  Hand,  7  How.  572,  582,  12  L.  Ed.  824. 
See  ante,  "As   Searching  the   Record,"   X. 

22.  Question  of  importance — Demurrer 
overruled. — Kansas  v.  Colorado,  185  U.  S. 
125,  144,  145,  46  L.  Ed.  838.  In  this  case 
the  demurrer  was  overruled  without 
prejudice  to  any  question  and  to  answer 
given. 

The  state  of  Rhode  Island,  in  a  bill 
against  the  state  of  Massachusetts,  for  the 
settlement  of  the  boundary  between  the 
states,  had  set  forth  certain  facts  on  which 
she  relied  in  support  of  her  claim  for  the 
decision  of  the  supreme  court,  that  the 
boundary  claimed  by  the  state  of 
Massachusetts  was  not  the  true  line  of 
division  between  the  states,  according  to 
their  respective   charters;   to  this  bill,  the 


state  of  Massachusetts  put  in  a  plea  and 
answer;  which  the  counsel  for  the  state 
of  Rhode  Island  deemed  to  be  insufficient. 
On  a  question,  whether  the  plea  and 
answer  were  insufficient,  the  court  held, 
that  as,  if  the  court  proceeded  to  decide 
the  case  upon  the  plea,  it  must  assume, 
without  any  proof  on  either  side,  that  the 
facts  stated  in  the  plea  were  correctly 
stated,  and  incorrectly  .set  forth  in  the 
bill,  then  it  would  be  deciding  the  case 
upon  such  an  issue  as  would  strike  out  the 
very  gist  of  the  complainant's  case;  and 
exclude  the  facts  upon  which  the  whole 
equity  was  founded,  if  the  complainant 
had  any.  The  court  held,  that  it  would 
be  unjust  to  the  complainant  not  to  give 
an  opportunity  of  being  heard,  according 
to  the  real  state  of  the  case  between  the 
parties;  and  to  shut  out  from  considera- 
tion the  many  facts  on  which  he  relied  to 
maintain  his  suit.  Rhode  Island  v. 
Massachusetts,  14  Pet.  210.  10  L.   Ed.  423. 

A  bill  was  filed  in  equity  by  Virginia 
against  West  Virginia  seeking  a  settle- 
ment with  West  Virginia,  and  to  that  end 
a  determination  and  adjudication  of  the 
amount  due  by  that  state  to  Virginia  as 
the  proportion  of  the  debt  of  the  original 
state  which  West  Virginia  had  assumed 
to  pay.  The  court  on  demurrer  held  that 
it  had  jurisdiction  but  that  questions  as  to 
the  relation  of  Virginia  to  the  holders  of 
the  bonds  given  for  the  state  indebtedness, 
the  effect  of  the  provisions  in  the  con- 
stitution of  West  Virginia,  and  the  effect 
of  an  alleged  compact  between  the  two 
states  with  the  consent  of  congress,  as 
well  as  the  several  statutes  enacted  by 
the  two  states  on  the  liability  of  West  Vir- 
ginia, will  not  be  passed  upon  on  de- 
murrer but  postponed  to  the  final  hearing 
on  the  merits;  and  that  objections  of 
misjoinder  of  parties  and  of  causes  of 
action  mav  be  wiselv  postponed  to  final 
hearing.  Virginia  v.  West  Virginia,  206  U. 
S.  290,  51  L.  Ed.  106".  citing  the  above 
case.     See  ante,  "As  Admission,"  X,  A. 

23.  It  is  an  error  to  sustain  a  demurrer 
in  part.  That  cannot  be  done.  But  the 
defendant  not  having  appealed,  is  fore- 
closed from  making  the  objection,  and  in- 
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2.  Judgment  on  Demurrer  in  Abatement. — Where  the  defendant  de- 
murred in  abatement,  the  judgment  of  the  court,  if  the  demurrer  be  overruled, 
will  be  final  for  the  plaintiff.24 

3.  Judgment  Sustaining  Demurrer  to  Part  oe  Bill. — When  there  is  a 
demurrer  to  the  whole  bill,  and  also  to  part,  and  the  latter  only  is  sustained,  the 
proper  decree  is  to  dismiss  so  much  of  the  bill  as  seeks  relief  in  reference  to  the 
matters  adjudged  to  be  bad,  overrule  the  demurrer  to  the  residue,  and  direct  the 
defendant  to  answer  thereto.25 

4.  Operation  and  Effect — a.  In  General. — A  judgment  rendered  on  demur- 
rer settles  every  matter  which  was  well  alleged  in  the  pleadings  of  the  opposite 
party.26  On  demurrer  to  any  of  the  pleadings  which  .go  to  the  action,  the  judg- 
ment for  either  party  is  the  same  as  it  would  have  been  on  an  issue  in  fact, 
joined  upon  the  same  pleading  and  found  in  favor  of  the  same  party.27  The 
rule  is,  in  case  of  a  demurrer  by  the  defendant  to  the  declaration,  or  of  a 
demurrer  by  the  plaintiff  to  the  plea  of  the  defendant  that  if  it  involves  the 
merits  of  the  controversy,  and  is  determined  in  favor  of  the  party  demurring, 
and  the  other  party  for  any  cause  does  not  amend,  the  judgment  is  in  chief.28 
And  on  the  overruling  of  a  demurrer,  the  general  rule  is  that  judgment  for  the 
plaintiff  is  final  if  the  merits  are  involved,  but  a  judgment  that  a  declaration  is 
bad,  cannot  be  pleaded  as  a  bar  to  a  good  declaration  for  the  same  cause  of  ac- 
tion, because  such  a  judgment  is  in  no  just  sense  a  judgment  upon  the  merits.29 

When  a  bill  is  dismissed  for  misjoinder  of  parties  it  settles  nothing  but 
that  the  suit  cannot  progress  in  that  condition  ;  and  if  parties  will  not  or  cannot 
amend  so  as  to  remove  that  difficulty,  the  court  will  go  no  further,  but  will  dis- 
miss the  bill.30 

b.  Amendment  or  Pleading  Over — (I)  Judgment  Sustaining  Demurrer — (a) 
In  General. — Alleged  errors  in  pleading,   when  discovered,  are  immediately  per- 

Hopkins  v.  Lee,  6  Wheat.  109,  113,  5  L. 
Ed.  218;  Young  v.  Black,  7  Cranch  565,  3 
L.   Ed.   440. 

Where  a  plea  goes  to  bar  the  action, 
if  the  plaintiff  demur  to  it  and  the  de- 
murrer is  determined  in  favor  of  the  plea, 
judgment  of  nil  capiat  should  be  entered, 
notwithstanding  there  may  be  also  one  or 
more  issues  in  fact;  because,  upon  the 
whole,  it  appears  that  the  plaintiff  had  no 
cause  of  action.  Clearwater  v.  Meredith.  1 
Wall.   25,    43,    17    L.    Ed.    G04. 

28.  Judgment  sustaining. — Gould  v. 
Evansville,  etc..  R.  Co.,  91  U.  S.  526,  527, 
23  L.  Ed.  416;  Suydam  V.  Williamson,  20 
How.  427,  436,  15  L.  Ed.  978;  Gorman  v. 
Lenox,  15  Pet.  115,  10  L   Ed.  680. 

"But  in  Missouri,  as  in  New  York,  a 
general  demurrer  to  a  petition  or  com- 
plaint raises  an  issue  of  law,  which,  when 
tried,  will  finally  dispose  of  the  case  un- 
less the  plaintiff  amends  or  the  defendant 
answers,  as  may  be  required.  'If  final 
judgment  is  entered  on  the  demurrer,  it 
will  be  a  final  determination  of  the  rights 
of  the  parties,  which  can  be  pleaded  in 
bar  of  another  suit  for  the  same  cause  of 
action.'"  Scharff  v.  Levy,  112  U.  S.  711, 
712,  28  L.  Ed.  825. 

29.  Judgment  overruling. — Aurora  City 
V.  West,  7  Wall.  82,  99,  19  L.  Ed.  42; 
Richardson  v.  Boston,  24  How.  188,  16  L. 
Ed.  625;  Cilman  v.  Rives,  10  Pet.  298,  9 
L  Ed.  432.  See  the  title  APPEAL  AND 
ERROR,  vol.  i.  p.  333. 

30.  Misjoinder  of  parties. — House  v. 
Mullen,  22  Wall.  42,  46,  22  L.  Ed.  838.  See 
the    title    RES    ADJUDICATA. 


deed  it  was  conclusively  waived  by  both 
parties;  by  the  complainant,  by  the 
amendment  which  he  made  to  his  bill; 
and  by  the' defendant,  by  answering.  The 
question  of  forfeiture  is  therefore  with- 
drawn from  the  case.  Marshall  v.  Vicks- 
burg,   15  Wall.   146,   149,  21   L.    Ed.    121. 

24.  Demurrer  in  abatement. — Where  de- 
fendant demurs  in  abatement,  the  plaintiff 
is  entitled  to  final  judgment.  If  the  mat- 
ter of  abatement  be  extrinsic,  the  defend- 
ant must  plead  it.  If  intrinsic,  the  court 
will  act  upon  it  upon  motion,  or  notice  it 
of  themselves.  But  it  does  not  follow, 
because  a  demurrer  in  abatement  cannot 
be  available  for  the  defendant,  that  it  is 
to  be  rejected  altogether  from  the  plead- 
ing, if  tendered  in  proper  time.  It  will 
in-  received,  but  being  erroneously  put  in, 
it  entitles  the  plaintiff  to  final  judgment, 
so  that  for  this  reason  the  judgment  of 
the  court  below  would  have  to  be  re- 
versed.  Tyler  v.  Hand,  7  How  572,  583, 
12  L.  Ed.  824.  See.  generally,  the  title 
ABATEMENT,  REVIVAL  AND  SUR- 
VIVAL, vol.  1,  p.  12. 

25.  Demurrer  to  part  of  bill. — Powder 
Co.  v.  Powder  Works,  98  U.  S.  126,  25 
L  Ed.  77. 

26.  Operation  and  effect — In  general. — 
Aurora  City  v.  West,  7  Wall.  82,  103,  19 
L.  Ed.  42. 

27.  Judgment  same  as  on  issue  of  fact. 
— Clearwater  v.  Meredith,  1  Wall.  25,  43, 
17  I..  Ed.  604;  Christmas  r  Russell,  5 
Wall.  i  -  K.  Ed.  175;  Aurora  City 
v.    West,   7   Wall.   82,    101,    19    L.    Ed.    42; 
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mitted  to  be  amended.31  If  the  party  against  whom  a  ruling  is  made  on  a  de- 
murrer wishes  to  avoid  the  effect  of  the  demurrer  as  an  admission  of  the  facts 
in  the  pleading  demurred  to,  he  should  seek  to  amend  his  pleading  or  answer,  as 
the  case  may  be.  Leave  for  that  purpose  will  seldom  be  refused  by  the  court 
upon  a  statement  that  he  can  controvert  the  facts  by  evidence  which  he  can 
produce.32  Upon  the  decision  of  a  demurrer,  either  at  a  general  or  special  term, 
or  in  the  court  of  appeals,  the  court  may,  in  its  discretion,  allow  the  party  in 
fault  to  plead  anew  or  amend  on  such  terms  as  may  be  just.33  Under  the  rules 
of  equity  practice  established  by  this  court,  the  complainant  is  not  entitled,  as  a 
matter  of  right,  to  amend  his  bill  after  a  demurrer  thereto  has  been  sustained; 
but  the  court  may,  in  its  discretion,  grant  him  leave  to  do  so  upon  such  terms  as 
it  shall  deem  reasonable.34  A  party  should  be  permitted  to  amend  his  bill  so  as 
to  make  proper  parties.35 

Terms  on  Which  Allowed.— The  action  of  an  inferior  court  as  to  the  terms 
on  which  it  will  allow  a  complainant  to  amend  a  bill  in  equity  to  which  it  has 
sustained  a  demurrer  is  a  matter  within  the  discretion  of  such  court,  and  not 
open  to  examination  here  on  appeal.36 

(b)  Necessity  for  Leave  of  Court. — The  general  rule  seems  to  be  that  leave 
of  court  to  file  is  necessary.37    In  some  states,  however,  plaintiff  may,  where  de- 


31.  Amendment — Judgment  sustaining 
demurrer. — McFaul  v.  Ramsey,  20  How. 
523,  15  L.  Ed.  1010. 

32.  Avoiding  effect  of  demurrer. — Bissell 
v.  Spring  Valley  Tp.,  124  U.  S.  225,  232, 
31  L.  Ed.  411;  Griffing  v.  Gibb,  2  Black 
519.  522,  17  L.  Ed.  353;  Rhode  Island  V. 
Massachusetts,  14  Pet.  210,  257,  10  L.  Ed. 
423;  Moses  v.  United  States,  166  U.  S.  571, 
579,  41   L.    Ed.   1119. 

A  demurrer  to  a  bill  was  sustained  and 
the  bill  dismissed  on  the  ground  that,  the 
plaintiff,  a  dower  claimant,  having  con- 
veyed her  interest  in  the  land  by  a  deed 
absolute  on  its  face,  the  statute  of  frauds 
would  not  permit  her  to  set  up  an  oral 
trust,  etc.  The  bill  was  then  amended 
by  substituting  different  allegations,  to 
wit.  for  allegations  concerning  plaintiff's 
conveyance  to  the  defendant,  the  plaintiff 
substituted  allegations  that  defendant 
with  intent  to  defraud  plaintiff  prepared 
an  instrument  which  he  represented  to  be 
a  power  of  attorney,  etc.  The  defendant 
moved  to  have  the  amended  bill  stricken 
from  the  file  for  the  reason  that  it  stated 
a  new  and  different  cause  of  action.  It 
was  held  that  as  the  object  of  both  bills 
was  the  same  the  amendment  was  one 
which  the  court  in  the  exercise  of  its 
discretion  might  properly  allow  and  the 
motion  was  rightly  denied.  Jones  v.  Van 
Doren,   130  U.   S.   684,  691.  32  L    Ed.   1077. 

33.  Discretionary  with  court. — Alley  v. 
Nott,  111  U.  S.  472,  475,  28  L.   Ed.  491. 

34.  Under  rules  of  equity  practice. — 
National  Bank  v.  Carpenter,  101  U.  S.  567, 
25  L.  Ed.  815;  House  v.  Mullen,  22  Wall. 
42.   40,   22   L-    Ed.    838. 

The  29th  of  the  rules  of  equity  practice 
established  by  this  court  has  no  applica- 
tion and  does  not  affect  the  case.  It  ap- 
plies only  where  leave  is  asked  before  a 
demurrer  is  allowed.  Formerly,  upon  the 
allowance  of  a  demurrer  to  a  whole  bill, 
the  bill  was  out  of  court,  and  no  subse- 
quent  proceeding   could    be    taken    in    the 


cause.      National    Bank   v.    Carpenter,    101 
U.^S.   567,   568,  25  L-    Ed.   815. 

"The  rigor  of  this  principle  was  sub- 
sequently relaxed.  It  is  unnecessary  to 
pursue  the  subject  further,  because  the 
practice  in  such  a  state  of  things  in  the 
courts  of  the  United  States  is  regulated 
by  the  35th  rule  of  equity  practice,  which 
is  as  follows:  'If,  upon  the  hearing,  any 
demurrer  or  plea  shall  be  allowed,  the  de- 
fendant shall  be  entitled  to  his  costs.  But 
the  court  may,  in  its  discretion,  upon 
motion  of  the  plaintiff,  allow  him  to 
amend  his  bill  upon  such  terms  as  it  shall 
deem  reasonable.'"  National  Bank  v. 
Carpenter,  101  U.  S.  567,  568,  25  L.  Ed. 
815. 

35.  Amendment  to  make  proper  parties. 
— Goodman  v.  Niblack,  102  U.  S.  556,  563, 
26  L.  Ed.  229;  Shields  v.  Barrow,  17  How. 
130,  15  L.  Ed.  158;  Barney  v.  Baltimore, 
6  Wall.  280,  18  L.  Ed.  825;  House  v. 
Mullen,  22  Wall.  42,  22  L.  Ed.  838;  Kendig 
V.  Dean,  97  U.  S.  423,  24  L.  Ed.  1061. 

36.  Terms  on  which  amendment  al- 
lowed.—Sheets  v.  Selden,  7  Wall.  416,  19 
L.  Ed.  166. 

37.  Necessity  for  leave  of  court. — 
•Bissell  v.  Spring  Valley  Tp.,  124  U  S.  225, 
232,  31  L.  Ed.  411.  See  ante,  "In  General," 
XII,   C,  4,  b,  (1),   (a). 

It  appears  that  after  a  demurrer  the 
plaintiff  filed  an  amendment  to  the 
original  bill  upon  which  appears,  after  the 
endorsement  of  the  clerk  of  its  filing,  a 
further  endorsement,  as  follows:  "The 
filing  of  this  amended  bill  is  erroneous, 
and  the  same  is  withdrawn,  no  order  of 
the  court  having  been  obtained  ordering 
the  filing  thereof.  Henry  B.  Tompkins, 
sol.  for  complainant."  This  proceeding 
on  the  part  of  the  plaintiff,  it  is  insisted, 
destroyed  his  right  to  take  the  final  de- 
cree. The  court  say  that  this  is  a  mistake, 
"while  under  equity  rule  28  the  plaintiff 
might,  after  a  copy  of  the  bill  had  been 
taken  out  of  the  office  by  the  defendant, 
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murrer  has  been  sustained,  amend  as  of  course.38 

(c)  Effect  of  Failure  to  Amend. — If  no  amendment  is  made,  judgment  upon 
demurrer  is  made  absolute,  with  costs.39  And  where  a  demurrer  to  a  bill  is 
proper  for  misjoinder  and  multifariousness,  unless  the  complainants  amend  by- 
striking  out  so  much  of  the  bills  as  relate  thereto,  the  court  will  sustain  the  de- 
murrers and  dismiss  the  bills.40 

(2)  Judgmeni  Overruling  Demurrer. — In  general  when  a  demurrer  is  over- 
ruled the  demurrant  may  plead  over.41  Where  the  declaration  contains  the  nec- 
essary averments  and  is  good,  the  courts,  in  their  discretion,  shall  permit  the  de- 
fendants, on  payment  of  costs,  to  withdraw  their  demurrer,  and  plead  some  good 
defense  in  bar.42 

Failure  to  Plead  Over. — Where  a  demurrer  to  a  special  plea  which  is  a 
complete  avoidance  of  the  whole  cause  of  action  is  overruled  and  the  plaintiff 
does  not  reply,  but  suffers  judgment  to  be  entered  against  him  on  the  plea,  the 
court  may  properly  enter  judgment  on  the  whole  case,  though  another  plea 
(a  general  issue)  had  been  (against  the  rules  of  good  pleading)  filed,  on  which 
issue  was  taken ;  provided  the  issue  thus  raised  on  the  last  plea  have  by  the  judg- 
ment on  the  demurrer  been  in  fact  disposed  of  and  so  render  immaterial.43 

c.  Conclusiveness — (1)  Former  Adjudication  or  Res  Ad  judicata. — See  the 
title  Res  Adjudicata. 

(2)  Effect  at  Trial  on  Amended  Complaint. — An  order  sustaining  a  demurrer 
to  the  original  complaint  and  giving  the  plaintiff  leave  to  amend,  does  not  pre- 
clude  the   plaintiff   from  renewing,   nor   the  court    from   entertaining,  the  same 


and  before  plea,  answer,  or  demurrer, 
amend  the  bill  without  order  of  the  court, 
yet,  before  he  could  claim  any  benefit  of 
such  amendment,  he  was  required  to  pay 
to  the  defendant  the  costs  occasioned 
thereby,  and  without  delay  furnish  it  a 
copy  thereof  free  of  expense,  with  full 
reference  to  the  places  where  the  amend- 
ments were  to  be  inserted.  As  he  had  done 
neither  ©f  these  things,  he  could  claim  no 
benefit  from  the  filing  of  the  amended 
bill,  and  when  he  entered  upon  it  a  with- 
drawal he  left  the  case  to  stand  as  though 
no  amendment  had  been  attempted.  Be- 
sides, the  defendant,  being  in  default,  was 
in  no  position  to  take  advantage  of  the 
plaintiff's  action  in  withdrawing  the 
amendment.  There  was,  therefore,  noth- 
ing erroneous  in  the  matter  of  procedure 
— nothing  which  would  compel  the  court 
at  a  subsequent  term  to  set  aside  the  de- 
cree." Sheffield  Furnace  Co.  v.  Witherow, 
149   U.    S.    574,   576,   37    L.    Ed.    853. 

"The  code  of  civil  procedure  of  New 
York,  from  which  state  that  cause  came, 
provided  that  the  court  might,  in  its 
discretion,  allow  the  party  in  fault  to 
plead  over  or  amend  after  the  decision 
inst  him  on  a  demurrer."  Scharff  v. 
Levy,  112  U.  S.  711,  712,  28  L.  Ed.  825. 

38.  Missouri. — Scharff  v.  Levy,  112  U. 
S.    711,   712,  28  L    Ed.   825. 

39.  Failure  to  amend. — Holcombe  v. 
McKusick,  20  How.  552,  553,  15  L.  Ed. 
L020. 

40.  Bill  dismissed.— Dial  v.  Reynolds,  96 
U.   S.  340,  24  L.   Ed.  G44. 

Where  there  was  a  demurrer  to  a  bill 
for  misjoinder  of  parties,  such  defect  may 
be  remedied  by  an  amendment  dismissing 


the  party  improperly  joined,  and  this  may 
be  done  after  demurrer  sustained.  But 
as  no  such  leave  is  asked  the  bill  is 
properly  dismissed.  Walker  v.  Powers. 
104  U.  S.  245,  26  L.  Ed.  729.  See  post^ 
"Dismissal,"  XII,   C,  4,  d. 

41.  Demurrer  overruled — Pleading  over. 
—Missouri  v.  Illinois,  200  U.  S.  496,  50  L. 
Ed.  572;  Scharff  v.  Levy,  112  U.  S.  711, 
712,  28  L  Ed.  825;  Erwin  v.  Parham,  12 
How.  197,  206,  13  L.  Ed.  952;  Hill  v.  Smith, 
21  How.  283,  16  L.  Ed.  113;  Clearwater  v. 
Meredith,  21  How.  489,  493,  16  L  Ed. 
201. 

A  demurrer  may  also  be  overruled,  with 
liberty  to  the  defendant  to  insist  upon  the 
same  defense  by  answer,  if  the  allegations 
of  the  bill  are  such  that  the  case  ought  not 
to  be  decided  without  an  answer  being 
put  in.  Kansas  v.  Colorado,  185  U.  S.  125, 
144,  46  L.  Ed.  838. 

The  20th  of  the  rules  made  by  this  court 
at  February  term,  1822,  for  the  regulation 
of  proceedings  in  the  circuit  courts  in 
equity  cases,  prescribes,  "if  a  plea  or  de- 
murrer be  overruled,  no  other  plea  or 
demurrer  shall  be  thereafter  received;  and 
the  defendant  shall  proceed  to  answer 
the  plaintiff's  bill;  and  if  he  fail  to  do  so, 
within  two  calendar  months,  the  same,  or 
so  much  thereof  as  was  covered  by  the 
plea  or  demurrer,  may  be  taken  for  con- 
fessed, and  the  matter  thereof  be  decreed 
accordingly."  Bank  v.  White,  8  Pet.  262, 
8  L.  Ed.  938. 

42.  Discretionary  with  court. — Hill  v. 
Smith,  21   How.  2S3,  287,  16  L.  Ed.  113. 

43.  Failure  to  plead  over. — United 
States  v.  Ballard,  14  Wall.  457,  20  L  Ed. 
843. 
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question  of  law  upon  a  fuller  development  of  the  facts  at  the  trial  on  the  amended 
complaint.44 

d.  Dismissal. — On  a  demurrer,  by  one  party  who  appears,  to  a  complaint 
against  two  parties  jointly  and  severally  liable,  the  bill  should  not  be  dismissed  as 
to  the  one  not  appearing.45 

5.  Appeal  and  Error. — Finality  of  Decree. — See  the  title  Appeal  and  Er- 
ror, vol.  1,  p.  333. 

Necessity  for  Bill  of  Exceptions. — See  the  title  Exceptions,  Bill  of,  and 
Statement  of  Facts  on  Appeal. 

Presumption  as  to  Nature  of  Demurrer. — Where  the  record  does  not 
show  the  nature  of  the  demurrer,  it  will  be  presumed  to  have  been  "on  the 
ground  that  the  facts  stated  did  not  constitute  a  cause  of  action."46 

Affirmance  or  Reversal. — If  the  court  err  in  sustaining  a  demurrer  and  it 
does  not  result  in  injury,  it  constitutes  no  ground  of  reversal.47  But  where  the 
order  sustaining  the  demurrer  to  the  plaintiff's  reply  was  erroneous,  judgment 
below  must  be  reversed,  unless  it  clearly  appears  that  the  plaintiff  was  not  preju- 
diced by  the  error.48 

Operation  and  Effect. — The  court  will  not,  on  the  motion  of  the  plaintiff  in 
error,  instruct  the  circuit  court  to  permit  him  to  withdraw  his  demurrer,  after  an 
affirmance  of  the  judgment  of  the  circuit  court ;  although  this  might  have  been 
done,  had  the  judgment  been  reversed.49 

Waiver   of  Error — Judgment   Overruling-   Demurrer. — See  ante,   "Aban- 
donment or  Waiver  of  Demurrer,"  VIII.     See  the  title  Appeal  and  Error   vol 
2,  p.  352. 

Judgment  Sustaining  Demurrer. — Where  there  was  a  demurrer  to  a  re- 
joinder, which  demurrer  was  sustained  by  the  court  below,  and  the  party,  on 
leave,  filed  an  amended  rejoinder,  the  appellate  court  cannot  be  asked  to  decide 
upon  the  demurrer.  The  point  was  waived  by  the  filing  of  the  amended  re- 
joinder. If  the  defendant  had  intended  to  have  a  review  of  that  judgment  on  a 
writ  of  error,  they  should  have  refused  to  amend  the  pleadings,  and  have  per- 
mitted the  judgment  on  the  demurrer  to  stand.50 


44.  Effect  at  trial  on  amended  com- 
plaint.—Post  v.  Pearson,  108  U.  S.  418, 
422,  27  L.   Ed.  774. 

45.  Dismissal. — United  States  v.  Piatt, 
157  U.  S.  113,  39  L.  Ed.  639;  United  States 
V.  Salisbury,  157  U.  S.  121,  39  L.  Ed.  642. 
See  ante,  "In  General,"  XII,  C,  4,  a; 
"Effect  of  Failure  to  Amend,"  XII.  C,  4, 
b,  (1),  (c).  See  the  title  DISMISSAL, 
DISCONTINUANCE    AND    NONSUIT. 

46.  Presumption  as  to  nature  of  de- 
murrer.— Where  the  demurrer  is  not  set 
out  in  full  in  the  record,  but  is  conceded 
by  counsel  for  the  plaintiffs  in  error,  to  be 
"on  the  ground  that  the  facts  stated  did 
not  constitute  a  cause  of  action,"  the 
court  says:  "That  would  have  been  a  fair 
inference  from  the  entry,  'demurrer  filed,' 
if  the  admission  had  not  been  made." 
Scharff  v.  Levy,  112  U.  S.  711,  712,  28  L. 
Ed.   825. 

47.  Affirmance  or  reversal — Harmless 
error.— See  the  title  APPEAL  AND 
ERROR,  vol.  2,  pp.  334,  338. 

Where  a  bill  was  dismissed  on  demurrer 
for  want  of  jurisdiction,  though  the  court 
below  may  have  erred  in  dismissing  it  on 
this  ground,  vet  if  there  is  any  other 
ground  on  which  it  ought  to  be  dismissed, 
for  example,  want  of  equity  on  the  merits. 
the   decree    will    be    affirmed.      Ridings    v. 


Johnson,    128    U.    S.    212,    218,    32    L.    Ed. 
401. 

Where  a  plea  is  erroneously  overruled 
on  demurrer,  and  issue  is  joined  on  an- 
other plea,  under  which  the  same  defense 
might  be  made,  the  judgment  will  not  be 
disturbed  after  verdict.  Junction  R.  Co.  v. 
Bank,  12  Wall.  226,  20  L.   Ed.   385. 

48.  Judgment  must  be  reversed. — 
Moores  v.  National  Bank,  104  U.  S.  625, 
629,   26   L.    Ed.    870. 

49.  Operation  and  effect. — United  States 
v.  Tingey,  5  Pet.  131,  8  L.  Ed.  72.  See, 
also,  Missouri  Pac.  R.  Co.  v.  United 
States,  189  U.  S.  274,  275,  47  L.   Ed.  811. 

The  judgment  below  in  favor  of  the 
demurrer  is  reversed,  but  in  order  that 
justice  may  be  done  between  these  par- 
ties on  the  answer  and  any  evidence  either 
of  them  may  wish  to  file,  final  judgment 
is  not  rendered  here  for  the  plaintiff,  but 
the  case  is  remanded,  in  order  that  leave 
may  be  given  to  the  respondents  to  with- 
draw their  demurrer,  and  the  cause  be 
heard  on  the  bill  and  answer,  if  no  evi- 
dence is  desired  to  be  put  in;  or  on  these 
and  such  evidence  as  the  parties  may  wish 
to  offer.  Davis  v.  Tileston,  6  How.  Ill, 
121,  12  L.  Ed.  366.  See  Griffing  v.  Gibb, 
2  Black  519,  522,  17  L.   Ed.  353. 

50.  Judgment  sustaining  demurrer. — 
United  States  v.   Boyd,  5   How.   29,   12   L. 
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XIII.    Constructions  of  Pleadings  on  Demurrer. 

Pleadings  on  demurrer  are  to  be  construed  liberally,  with  a  view  to  giving 
substantial  justice  to  the  parties.51 

DENIAL. — See  the  title  Pleading,  and  the  references  there  made. 

DENIZEN. — The  word  denizen  is  used  in  the  common  law,  in  a  double  sense; 
it  sometimes  means  a  natural-born  subject;  and  sometimes,  a  person  who,  being 
an  alien,  has  been  denizenized  by  letters  patent  of  the  crown.1 

DE  NOVO. — As  to  venire  de  novo,  see  the  title  Appeal  and  Error,  vol.  2,  p. 
253.     As  to  trial  de  novo,  see  the  title  Appeal  and  Error,  vol.  2,  p.  283. 

DEPARTMENT— See  note  2. 

DEPARTMENT  OFFICERS.— See  the  title  United  States. 

DEPARTURE. — "A  departure  in  pleading  is  said  to  be  when  a  party  quits 
or  departs  from  the  case  or  defense  which  he  has  first  made  and  has  recourse  to 
another:  it  is  when  his  replication  or  rejoinder  contains  matter  not  pursuant 
to  the  declaration  or  plea,  and  which  does  not  support  and  fortify  it.  A  de- 
parture may  be  either  in  the  substance  of  the  action  or  defense,  or  the  law  on 
which  it  is  founded."3 

DEPENDENT  AND  INDEPENDENT  COVENANTS.— See  the  titles  Con- 
tracts, vol.  4,  p.  580;    Covenants,  vol.  4,  p.  5. 

DEPORTATION.— See  the  titles  Aliens,  vol.  1,  p.  254;  Chinese  Exclu- 
sion Acts,  vol.  3,  p.  769. 

DEPOSIT. — See  the  titles  Bailments,  vol.  2,  p.  782;  Banks  and  Banking, 
vol.  3,  pp.  9;  22-47;  Interest.  As  to  certificate  of  deposit,  see  the  title  Banks 
and  Banking,  vol.  3,  p.  44,  et  seq. 

DEPOSITARY. — See  the  title  Banks  and  Banking,  vol.  3,  p.  39,  et  seq. 

DEPOSIT  IN  COURT.— See  the  title  Payment  into  Court. 


Ed.    36.      See,    also,    Watkins    v.    United 
States,  9  Wall.  759,  762,  19  L.  Ed.   820. 

51.  Construction  of  pleading  on  de- 
murrer.— A  bill  in  equity  is  not  to  be  read 
and  construed  as  an  indictment  but  it  is 
to  be  taken  to  mean  what  it  fairly  con- 
veys to  a  dispassionate  reader  by  a  fairly 
exact  use  of  English  speech,  and  a  de- 
murrer is  to  be  read  with  the  same 
liberality.  Swift  v.  United  States,  196  U 
S.  375,  395.  49  U.  S.  518.  See  the  titles 
EQUITY;  PLEADING.  See  ante,  "Test 
of  Sufficiency,"  V,  F,  1,  b,  (1),  (b). 

"Section  70  of  the  civil  procedure  act 
of  the  state  of  Nevada,  approved  March 
8,  1869  (Laws  of  1869,  p.  206),  being  § 
(2  of  the  General  Statutes  of  Nevada 
of  1885,  is  as  follows:  'In  the  construc- 
tion of  a  pleading  for  the  purpose  of 
determining  its  effect,  its  allegations  shall 
be  liberally  construed  with  a  view  to 
substantial  justice  between  the  parties.' ' 
United  States  v.  Parker,  120  U  S.  89,  94, 
30  L.   Ed.  601. 

1.  Denizen. — Levy  v.  McCartee,  6  Pet. 
102,  118,  8  L.  Ed.  334,  citing  Co.  Litt.  129a; 
Id.  8a;  Com.  Dig.  Alien,  D;  Bannister  433. 
See,  also,  dissenting  opinion  of  Brewer, 
J.,  in  Fong  Yue  Ting  v.  United  States,  149 
U.  S.  698,  736,  37  L.  Ed.  905,  where  it  is 
said:  "'A  denizen  is  an  alien  born,  but 
who  has  obtained  ex  donatione  regis  let- 
ters  patent   to   make   him   a   English   sub- 


ject, *  *  *.  A  denizen  is  in  a  kind  of  mid- 
dle state,  between  an  alien  and  a  natural- 
born  subject,  and  partakes  of  both  of 
them.'  1  Bl.  Com.  374."  See,  generally, 
the  title  ALIENS,  vol.   1,  p.  212. 

2.  Department. — A  department  is  a  part 
or  the  division  of  the  executive  govern- 
ment, as  the  department  of  state  or  of 
the  treasury.  United  States  v.  Germaine, 
99  U.  S.  508,  510,  511,  25  L.  Ed.  482._ 

The  commissioner  of  pensions  is  not 
the  head  of  a  department,  within  the 
meaning  of  §  2,  art.  2,  of  the  constitution, 
prescribing  by  whom  officers  of  the 
United  States  shall  be  appointed.  United 
States  v.  Germaine,  99  U.  S.  508,  25  L. 
Ed.  482.  See,  also,  the  title  PUBLIC  OF- 
FICERS. 

Military  departments. — See  the  title 
ARMY  AND  NAVY,  vol.-  2,  p.  519. 

3.  Departure. — Union  Pacific  Ry.  v. 
Wyler,  158  U.  S.  285,  291,  39  L.  Ed.  983. 
See,  also,  the  title  PLEADING. 

Ship. — A  vessel  departing  from  the 
wharf  of  a  port  and  proceeding  a  mile  and 
a  half  therefrom  with  intent  to  go  to  sea, 
this  was  held  not  a  departure  from  the 
port  within  the  embargo  act.  The  Sloop 
v.  United  States,  7  Cranch  100,  3  L.  Ed. 
282.  See  the  title  EMBARGO  AND 
NONINTFRCOURSE  LAWS.  And  see, 
generally,  the  title  MARINE  INSUR- 
ANCE. 
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I.    Definition,  322. 
II.    Whose  Deposition  May  Be  Taken,  322. 

III.    When  Deposition  May  Be  Taken,  323. 

A.  Witness  Over  One  Hundred  Miles  Distance  from  Place  of  Trial,  323 

B.  Witness  about  to  Leave,  323. 

C.  Witness  Ancient  or  Infirm,  323. 

D.  When  Necessary  to  Prevent  a  Failure  or  Delay  of  Justice,  323. 

IV.  Who  May  Take,  323. 

A.  Judge  of   a   County  Court,   323. 

B.  Judge  of  a  Probate  Court,  324. 

C.  Justice  of  the  Peace,  324. 

D.  Commissioners,  324. 

V.  The   Commission,   324. 

A.  Necessity  for,  324. 

B.  What  Rules  Followed  in  Issuance,  324. 

C.  Clerical    Mistakes   in    Making  Out   Commission,   324. 

VI.    Notice  of  Taking,  324. 

A.  What  Law  to  Govern,  324. 

B.  Who  Entitled,  324. 

C.  Where  Notice  to  Be  Served,  325. 

D.  Heading  of  Notice,  325. 

E.  What  Must  Be   Shown  in   Notice,  325. 

F.  Certainty  and   Definiteness,  325. 

G.  Notice  of  Taking  from  "Day  to  Day,"  325. 
H.  Certification,  326. 

VII.    Taking  Depositions,  326. 

A.  By  What  Law  Governed.  326. 

B.  To  What  Courts  Act  of  1789  Applies,  326. 

C.  Discretion  of  Court,  326. 

1.  Allowing    Further    Time,   326. 

2.  Act  of  1802,  326. 

D.  Refreshing  Memory,  326. 

E.  By  Whom  Written,  327. 

F.  Oath,  327. 

VIII.   The  Return,  327. 

A.  The  Certificate  of  the  Magistrate,  327. 

B.  The  Jurat.  327. 

C.  Oath,  328. 

D.  Sealing,  328. 

IX.    Admission  in  Evidence,  328. 

A.  In  General.  328. 

B.  Must  Be  Relevant  to  Issue,  328. 

C.  Grounds  of  Admissibility,  328. 

1.  In  General,  328. 

2.  Under  the  Act  of   1780,  329. 

D.  Death   of  Witness,   329. 
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1.  Witnesses  Who  Have  Died  Since  Former  Trial,  329. 

2.  Depositions  Improperly  Taken,  329. 

E.  Absence  of  Witness,  329. 

F.  Depositions  of  Party  in  Interest,  330. 

G.  Lost  Depositions,  330. 

H.  Attaching  Former  Depositions  or  Other  Paper  to  Deposition,  330. 

1.  Annexing  Former   Deposition,   330. 

2.  Appended  Letter,  330. 

I.  Purposes  for  Which  Admitted,  330. 

1.  Proving  Sending  of  Lost  Letters,  330. 

2.  Proving  "Demand,"  "Protest"  and  "Notice"  of  Bills,  330. 
J.  Deposition  Opened  Out  of  Court,  330. 

K.  Irregularities  in  Taking,  330. 

X.   Actions  or  Proceedings  in  Which  Used,  330. 

A.  Other  Actions  between  Same  Parties,  330. 

1.  Deposition  of  a  Deceased  Witness,  330. 

2.  Where  Parties  Have  Agreed  to  Use  Depositions,  331. 

3.  Where  Parties  Are  Competent  and  Can  Be  Procured,  33L 

B.  Actions  between   Different   Parties,   331. 

XI.    Objections    and   Exceptions,    331. 

A.  Discretion  of  Court,  331. 

B.  Frivolous    Objections,    331. 

C.  Time  to  Object,  331. 

1.  General   Rule,  331. 

2.  Exception    to   General   Rule,  332. 

3.  To  Copies  Annexed  to  or  Embodied  in  the  Deposition,  332. 

4.  To  Competency  of  Witness,  332. 

D.  Sufficiency,   332. 

E.  Waiver  of   Objections,   332. 

1.  What  Constitutes,  332. 

a.  Provisions  of  the  Act  of  1789,  332. 

b.  Supreme  Court  Rules,  332. 

c.  Cross-Examination  of  Witness,  333. 

d.  Depositions   Read   without   Objection,  333. 

F.  Specific  Instances,  333. 

1.  Nonannexation  of  Deposition  Used  to  Refresh   Memory,  333. 

2.  Objection  That  All   Interrogatories  Not  Answered,  333. 

3.  Objection  That  Deponent's  Signature  Is  Not  Proved,  334. 

CROSS    REFERENCES. 

See  the  titles  Admiralty,  vol.  1,  p.  119;  Appeal  and  Error,  vol.  1,  p.  333; 
Evidence  ;  Foreign  Laws  ;  Marriage  ;  Reference  ;  Revenue. 

As  to  admissibility  of  depositions  in  the  suoreme  court,  taken  after  an  appeal, 
see  the  title  Appeal  and  Error,  vol.  1,  p.  333.  As  to  impeaching  a  witness  by 
his  deposition  made  in  another  suit,  see  the  title  Witnesses. 

I.  Definition. 

A  deposition  is  the  testimony  of  a  witness  taken  upon  interrogatories,  not  in 
open  court,  but  in  pursuance  of  a  commission  to  take  testimony  issued  by  a 
court,  or  under  a  general  law  on  the  subject,  and  reduced  to  writing  and  duly 
authenticated,  and  intended  to  be  used  upon  the  trial  of  an  action  in  court.1 

II.  Whose  Deposition  May  Be  Taken. 

Party  Interested  in  Action. — The  deposition  of  a  party  to  an  action  may 
be  taken  under  the  act  of  congress   (Rev.  Stat.,  §  858),  which  makes  parties  to 

1.  Definition. — Black's    Law    Dictionary. 
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actions  admissible  to  testify  for  themselves  and  compellable  to  testify  for  the 
others.2  And  if  not  satisfied  with  a  deposition  which  they  have  given,  they 
have  a  right,  without  order  of  court,  to  give  a  second  one.3 

III.   When  Deposition  May  Be   Taken. 

A.  Witness  Over  One  Hundred  Miles  Distance  from  Place  of  Trial. — 

A  deposition  de  bene  esse  may  be  taken  when  the  witness  lives  at  a  greater 
distance   from  the  place  of  trial  than  one   hundred  miles.4 

B.  Witness  about  to  Leave. — A  party  is  permitted  to  take  depositions  de 
bene  esse  when  the  witness  is  bound  on  a  voyage  to  sea ;  or  is  about  to  go  out 
of  the  United  States;  or  out  of  such  district  to  a  greater  distance  from  the 
place  of  trial  than  one  hundred  miles,  before  the  time  of  trial.5 

Liability  to  Be  Ordered  Out  of  Reach  of  Court. — The  liability  of  the  wit- 
ness to  be  ordered  out  of  the  reach  of  the  court,  is  not  one  of  the  causes  deemed 
sufficient  by  the  law  for  taking  a  deposition  de  bene  esse.6 

C.  Witness  Ancient  or  Infirm. — A  deposition  de  bene  esse  may  be  taken 
of  a  witness  who  is  ancient  or  infirm.7 

D.  When  Necessary  to  Prevent  a  Failure  or  Delay  of  Justice. — Under 
the  judiciary  act  of  1789,  any  court  of  the  United  States  may  grant  a  dedimus 
potestatem,  to  take  depositions  according  to  common  usage,  when  necessary  to 
prevent  a  failure  or  delay  of  justice.  Such  depositions,  are,  under  no  circum- 
stances, to  be  considered  as  taken  de  bene  esse,  whether  the  witnesses  reside 
beyond  the  process  of  the  court  or  within  it.8 

Ex  Parte  Depositions. — Ex  parte  depositions,  under  the  act  of  1789,  with- 
out notice,  ought  not  to  be  taken,  unless  in  circumstances  of  absolute  necessity, 
or  in  cases  of  mere  formal  proof  or  of  some  isolated  fact.9 

IV.    Who  May  Take. 
A.    Judge  of  a  County  Court. — The  act  of  congress  passed  on  the  24th  of 


2.  Whose  deposition  may  be  taken. — 
Texas  v.  Chiles,  21  Wall.  488,  22  L.  Ed. 
650;  Railroad  Co.  v.  Pollard,  22  Wall.  341, 
22  L.  Ed.  877;  Cornett  v.  Williams,  20 
Wall.  226,  22  L.  Ed.  254. 

3.  Cornett  v.  Williams,  20  Wall.  226,  22 
L.    Ed.   254. 

4.  Witness  over  one  hundred  miles  from 
place  of  trial. — Act  of  1789;  Harris  v. 
Wall,  7  How.  693,  704,  12  L.  Ed.  875.  See 
post,  "To  What  Courts  Act  of  1789  Ap- 
plies," VII,  B. 

The  provisions  of  the  act  of  1789  are 
not  confined  to  depositions  taken  within 
the  district  where  the  court  is  held.  Pa- 
tapsco  Ins.  Co.  v.  Southgate,  5  Pet.  604, 
8   L.   Ed.   243. 

A  certificate  of  a  mayor  was  admitted 
to  show,  at  least,  prima  facie,  that  the 
witness  lived  at  a  greater  distance  than 
one  hundred  miles  from  the  place  of  trial. 
Patapsco  Ins.  Co.  v.  Southgate,  5  Pet.  604, 
8  L.  Ed.  243. 

5.  Witness  about  to  leave. — Act  of  1789; 
Harris  v.  Wall,  7  How.  693,  704,  12  L.  Ed. 
875.  See  post,  "To  What  Courts  Act  of 
1789  Applies,"  VII,  B. 

In  an  early  Pennsylvania  case  on  an 
affidavit  that  the  defendant  was  in  con- 
finement, and  that  material  witnesses  in 
his  favor  were  about  to  leave  the  state, 
the  court  granted  a  rule  to  take  their  dep- 
ositions, although  the    writ    was    not  re- 


turnable   until    next    term.      Stotesbury   v. 
Covenhoven,  1  Dall.  164,  1  L.  Ed.  83. 

6.  Liability  to  be  ordered  out  of  reach 
of  court. — "That  the  deponent  is  a  sea- 
man on  board  a  gunboat,  in  a  certain  har- 
bor, and  liable  to  be  ordered  to  some 
other  place,  and  not  to  be  able  to  attend 
the  court,  at  the  time  of  its  sitting,  is  not 
a  sufficient  reason  for  taking  his  deposi- 
tion de  bene  esse,  under  the  judiciary  act 
of  1789."  The  Samuel,  1  Wheat.  9,  4  L. 
Ed.   23. 

7.  Witness  ancient  or  infirm. — Act  of 
1789;  Harris  v.  Wall,  7  How.  693,  704,  12 
L.  Ed.  875.  See  post,  "To  What  Courts 
Acts  of  1789  Applies,"  VII,  B. 

The  supreme  court  will  decline  to  order 
a  commission  to  take  testimony  de  bene 
esse  where  the  only  grounds  laid  are  that 
the  witnesses  are  aged  and  infirm,  and 
reside  more  than  five  hundred  miles  from 
the  place  of  trial  of  the  cause;  because 
such  grounds  do  not  indicate  that  the  ap- 
pellant may  not  proceed  under  Rev.  Stat., 
§  866,  which  provides  that  any  circuit 
court,  as  a  court  of  equity,  may  direct  dep- 
ositions to  be  taken  in  perpetuam  rei 
memoriam.  Richter  v.  Union  Trust  Co., 
115  U.  S.  55,  56,  29  L.   Ed.  345. 

8.  When  necessary  to  prevent  a  failure 
or  delay  of  justice. — Sergeant  v.  Biddle,  4 
Wheat.   508,  :>10,  4  L.  Ed.  627. 

9.  Walsh  v.  Rogers,  13  How.  283,  14  L. 
Ed.   147. 
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September,  1789  (1  Stat,  at  L.  88,  89),  provides  that  ex  parte  depositions  may 
be  taken  before  a  judge  of  a  county  court.10 

B.  Judge  of  a  Probate  Court. — Where  a  probate  court  is  organized  for 
each  county  in  a  state,  is  a  court  of  record,  and  has  a  seal,  it  is  sufficient  if  a 
deposition  under  the  act  of  congress  passed  on  the  24th  of  September,  1789  (1 
Stat,  at  L.,  88,  89),  be  taken  before  a  judge  of  the  probate  court.11 

C.  Justice  of  the  Peace. — A  deposition  taken  before  a  justice  of  the  peace, 
with  the  object  of  being  returned  to  the  house  of  representatives  to  be  there  con- 
sidered in  a  contested  election  case,  stands  upon  the  same  ground  as  testimony 
taken  before  any  judge  or  officer  of  the  United  States.12 

D.  Commissioners. — Depositions  may  be  taken  by  the  commissioners  of  the 
circuit  court.13  But  until  the  commissioners  are  named,  a  commission  will  not 
issue  to  examine  witnesses,  even  though  opposite  counsel  consents.14  The  com- 
missioners have  authority  to  administer  oaths,  and  to  certify  the  depositions  by 
them  taken.15  And  as  they  are  officers  appointed  by  the  courts  of  the  United 
States,10  their  official  acts  are  prima  facie  valid;  therefore,  it  is  no  objection  to 
a  deposition  that  a  commissioner  has  not  been  sworn.17 

V.  The  Commission. 

A.  Necessity  for. — The  only  mode  in  which  depositions  can  be  taken  in  a 
foreign  country,  is  under  a  commission.18 

B.  What  Rules  Followed  in  Issuance. — Testimony  by  depositions  can  be 
regularly  taken  for  the  supreme  court,  only  under  a  commission  issuing  accord- 
ing to  its  rules.19 

C.  Clerical  Mistakes  in  Making  Out  Commission. — A  mere  clerical  mis- 
take in  making  out  a  commission,  which  does  not  mislead  or  affect  the  rights  of 
the  opposite  party,  furnishes  no  valid  grounds  for  the  suppression  of  the  depo- 
sition.20 

VI.  Notice  of  Taking. 

A.  What  Law  to  Govern. — The  laws  of  the  state  are  to  be  referred  to  on 
the  subject  of  notice  in  depositions  taken  by  dedimus  potestatem.21 

B.  Who  Entitled. — The  federal  statutes,  and  the  statutes  of  the  different 
states,  make  provisions  as  to  who  are  entitled  to  notice.22 


10.  Judge  of  a  county  court. — Fowler  v. 
Meirill.   11   How.  375,   13   L.   Ed.   736. 

11.  Judge  of  a  probate  court. — Fowler 
V.    Merrill.    11    How.    375,   13   L.    Ed.   736. 

12.  Justice  of  the  peace. — In  re  Loney, 
134  U.   S.  372,  375,   33   L.   Ed.  949. 

13.  Commissioners. — Section  863,  Rev. 
Stat. 

14.  Vanstophorst  v.  Maryland,  2  Dall. 
401,  1  L.   Ed.  433. 

15.  Church  v.  Hubbart,  2  Cranch  187, 
238,   2    L.   Ed.  249. 

16.  Hoy i  v.  tiammekin,  14  How.  346, 
349,   14   L.   Ed.   449. 

In  Pennsylvania,  a  commission  had  is- 
sued to  four  commissioners,  jointly,  to 
take  the  depositions  of  witnesses  in  Eng- 
land. It  was  executed  and  returned  by 
three  of  the  commissioners  only,  two  of 
whom,  however,  were  of  the  defendant's 
nomination;  at  the  trial  of  the  cause,  the 
defendant's  counsel  ohjected  to  the  read- 
ing of  the  depositions,  and  the  court  held 
that  the  objection  was  fatal,  as  the  com- 
missioners  did  not  derive  their  authority 
from  the  parties,  but  from  the  court. 
Gnpp  v.  Brown,  4  Dall.  410,  1  L.  YA.  sst. 

17.  lloyt  v.  Hammekin,  14  How.  346, 
349,  14  L.   Ed.  449. 


18.  Necessity  for  commission. — Stien  v. 
Bowman,  13  Pet.  209,  10  L.  Ed.  129. 

19.  Rules  followed  in  issuance. — The 
Argo,  2  Wheat.  287,  4  L.  Ed.  241. 

20.  Clerical  mistakes  in  making  out 
commissions. — Bibb  v.  Allen,  149  U.  S. 
481,  488,  37  L.  Ed.  817;  Keene  v.  Meade,  3 
Pet.  1,  6,  7  L.  Ed.  581. 

Misnomer. — Where  one  has  been  no- 
tified of  the  place  of  taking  a  deposition 
and  the  true  name  of  the  commissioner, 
it  is  an  immaterial  variance  to  misname 
the  commissioner  in  the  commission,  and 
furnishes  no  valid  ground  for  the  sup- 
pression of  the  deposition  Bibb  v.  Allen, 
149   U.    S.   481.   488,  37   L.    Ed.   817. 

A  commission  was  issued  in  the  name  of 
Richard  M.  Meade,  the  name  of  the  de- 
fendant being  Richard  W.  Meade;  this  is 
a  clerical  error  in  making  out  the  com- 
mission, and  does  not  affect  the  execu- 
tion of  it.  Keene  v.  Meade,  3  Pet.  1,  7 
L.    Ed.   581. 

21.  What  law  to  govern. — Buddicum  v. 
Kirk,  3   Cranch   293,  295,  2   L.    Ed     444. 

22.  Federal  statute.— By  the  30th  sec- 
tion of  the  judiciary  act  of  1789  (1  Stat- 
utes at  Large,  88),  depositions  may  be 
taken  in  certain  cases,  and  notice  thereof 
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C.  Where  Notice  to  be  Served. — If  the  party  or  his  counsel  live  within 
the  hundred  miles,  a  notice  left  at  his  residence  would  be  good.23 

D.  Heading1  of  Notice. — The  heading  of  the  notice  need  not  be  technically 
correct;  it  is  sufficient  if  substantially  so.24 

E.  What  Must  Be  Shown  in  Notice. — The  notice  to  the  opposite  party 
must  give  the  reasons  for  taking,25  and  the  time  and  place  of  taking.2'1 

F.  Certainty  and  Definiteness. — A  party  who  attempts  to  use  the  deposi- 
tion of  an  absent  witness  must  show  that  he  has  given  his  adversary  an  oppor- 
tunity to  cross-examine  by  a  notice  that  is  definite  and  certain,  unless  the  fail- 
ure to  give  such  notice  has  been  waived.27 

G.  Notice  of  Taking  from  "Day  to  Day." — Where  depositions  cannot  be 
taken  in  one  day,  they  may  be  taken  from  day  to  day  until  completed,  and  the 
opposite  party  cannot  complain  if  he  is  given  notice  that  they  will  be  so  taken.28 


must  be  served  on  the  adverse  party  or 
his  attorney,  providing  either  of  them  is 
within  one  hundred  miles  of  the  place 
where  such  deposition  is  taken.  Dick  v. 
Runnels,   5   How.   7,  12   L.   Ed.  26. 

In  Pennsylvania. — In  an  early  Pennsyl- 
vania case  the  court  granted  a  rule  for 
taking  the  depositions  of  witnesses,  be- 
fore the  return  day  of  the  scire  facias  is- 
sued against  the  garnishee  in  a  foreign 
attachment,    on    notice    to    the    garnishee. 

v.  Galbraith,  2  Dall.  78,  1  L.   Ed. 

297. 

The  Pennsylvania  court  has  held  that 
notice  should  be  given  to  the  defendant, 
when  a  deposition  de  bene  esse  is  to  be 
taken,  as  no  appearance,  bv  attorney  can 
be  yet  entered.  Gilpin  v.  Semple,  1  Dall. 
251,   1   L.   Ed.   123. 

In  Virginia. — Notice  of  the  time  and 
place  of  taking  a  deposition,  given  to  the 
attorney  at  law  of  the  opposite  party,  is 
not  such  notice  as  is  required  by  the  act 
of  assembly  of  Virginia.  But  an  attorney 
at  law  may  agree  to  receive,  or  to  waive 
notice,  ana  will  not  afterwards  be  per- 
mitted to  allege  the  want  of  it.  Buddicum 
V.  Kirk,  3   Cranch  293,  2  L.   Ed.  444. 

23.  Where  notice  to  be  served. — Dick 
V.  Runnels,  5  How.  7,  9,  12  L.   Ed.  26. 

24.  Heading  of  notice. — -"The  heading 
of  the  notice  was  not  technically  correct, 
perhaps,  but  it  was  substantially  so.  It 
was  as  follows:  'United  States  of  America, 
State  of  Illinois,  County  of  Cook,  ss. :  In 
the  circuit  court  of  the  United  States.' 
Then  follows  the  title  of  this  case,  and 
everything  else  was  regular.  There  could 
have  been  no  mistake  made  by  the  de- 
fendants with  reference  to  what  case  the 
notice  applied.  The  proof  showed  that 
the  notice  was  properly  served,  and  that 
the  deposition  was  taken  at  the  place  and 
time  specified  in  the  notice,  but  before  a 
different  notary  public  from  the  one  speci- 
fied in  the  notice.  The  notice  read  that 
the  deposition  would  be  taken  'before 
William  G.  Peckham.  Esq.,  notary  public, 
or  some  other  officer  authorized  by  law 
to  take  depositions,'  etc.  The  deposition 
was  actually  taken  before  Xicoll  F.  El- 
mendorf,  a  notary  public,  and  an  officer 
authorized  by  law  to  take  depositions  in 
Mich   cases.      That    was    perfectly    regular, 


and  cannot  be  objected  to.  The  notice 
conformed  to  §  863  of  the  Revised  Stat- 
utes." Gormleyr.  Bunyan  138  U.  S. 
623,    632,    34   L.    Ed.    1086.  ' 

25.  What  must  be  shown  in  notice. — 
Where  the  magistrate,  in  his  notice  to  the 
opposite  party,  only  said  that  the  witness 
was  about  to  "depart  the  state,  and  in 
his  certificate  omitted  to  state  the  reason 
for  taking  the  deposition,  it  was  not  com- 
petent for  the  party,  at  the  trial,  to  supply 
the  defect  by  proving  that  the  witness 
was  about  to  go  out  of  the  United  States. 
Harris  v.  Wall,  7  How.  693,  12  L.  Ed. 
875. 

26.  A  deposition  should  not  be  received 
in  evidence  where  there  is  a  material  de- 
fect in  the  notice  given  to  the  opposite 
party  of  the  time  and  place  of  taking,  and 
which  is  not  waived  by  any  attendance 
before  the  commissioner.  Knode  v.  Wil- 
liamson,  17  Wall.   586,   589,  21   L.   Ed.   670. 

But  in  Grant  V.  Naylor,  4  Cranch  224,  2 
L.  Ed.  603,  the  remarkable  statement  is 
made,  in  the  syllabus,  that  it  is  not  neces- 
sprv  to  give  notice  to  the  opposite  party 
of  the  time  and  place  of  executing  the 
commission. 

27.  Certainty  and  definiteness. — Knode 
v.  Williamson,  17  Wall.  586,  5S9,  21  L. 
Ed.   670. 

A  notice  without  date,  given  to  a  partjr 
that  depositions  will  be  taken  "on  the 
12th  of  September"'  (no  year  mentioned), 
at  the  office  of  a  person  named,  "in  the 
city  of  Guilford,  State  of  Maine."  is  in- 
sufficient to  let  in  a  deposition  taken  on 
the  12th  of  September,  18G7,  "in  the  town 
of  Guilford;"  it  not  appearing  whether 
the  town  or  township  of  Guilford  was  the 
same  as  the  city  of  Guilford;  and  the  op- 
posite party  not  having  attended  at  the 
taking  of  the  depositions,  and  so  waived 
the  defect  in  the  notice.  Knode  v.  Wil- 
liamson.  17   Wall.   586,   21   L.   Ed.  670. 

28.  Notice  of  taking  from  day  to  day. — 
Where  a  notice  to  taken  depositions  at  a 
place  specified  informed  the  opposite 
party  that  they  would  be  taken  on  a  day 
named,  and  that  the  taking  would  be  ad- 
journed "from  day  to  day  until  com- 
pleted," and,  a  portion  of  the  witnesses,* 
having  been  examined  (at  whose  exami- 
nation  the   opposite  party  with   his  coun- 
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But  the  depositions  must  be  taken  agreeable  to  notice.23 

H.  Certification. — The  service  of  the  notice  upon  the  opposite  party  should 
be  certified  by  the  magistrate  as  well  as  the  marshal.30 

VII.    Taking  Depositions. 

A.  By  What  Law  Governed. — The  courts  of  the  United  States  are  not 
given  discretion  to  take  depositions  not  authorized  by  federal  law,  but,  in  re- 
spect of  depositions  thereby  authorized  to  be  taken,  they  may  follow  the  federal 
practice  in  the  manner  of  taking,  or  that  provided  by  the  state  law.31 

B.  To  What  Courts  Act  of  1789  Applies. — The  provision  in  the  judiciary 
act  of  1789,  §  30,  as  to  taking  depositions  de  bene  esse,  does  not  apply  to  cases 
pending  in  the  supreme  court,  but  only  to  cases  in  the  district  and  circuit 
courts.32 

C.  Discretion  of  Court — 1.  Allowing  Further  Time. — The  three  months 
allowed  by  the  69th  of  the  Rules  in  Equity,  for  the  taking  of  testimony,  has 
reference  to  the  taking  of  testimony  by  both  parties ;  defendants  as  much  as 
complainants.  It  is  for  the  court  to  decide  whether  further  time  shall  be  given 
or  refused.1''3 

2.  Act  of  1802. — The  act  of  1802  leaves  it  to  the  discretion  of  the  courts  in 
those  states  where  testimony  in  chancery  is  taken  by  depositions,  to  order,  on 
the  request  of  either  party,  the  testimony  of  the  witnesses  to  be  taken  by  (Repo- 
sitions.34 

D.  Refreshing  Memory. — It  is  not  necessary  to  the  admissibility  of  a  dep-# 
osition,  offered  to  prove  the  evidence  given  at  a  former  trial  by  a  witness  who 
is  now  dead,  that  the  deponent  shall  be  able  to  give  the  exact  language  of  such 


sel  attended),  the  taking  of  the  examina- 
tion of  the  others  was  adjourned  until  the 
next  day,  when  it  was  again  adjourned 
until  the  next  succeeding  day,  and  so  on, 
from  day  to  day  till  a  particular  day,  when 
the  taking  of  the  testimony  was  com- 
pleted in  the  absence  of  both  the  opposite 
party  and  his  counsel.  Held,  that  an  ex- 
clusion of  the  deposition  on  the  ground  of 
want  of  sufficient  notice  was  error.  Knode 
v.  Williamson,  17  Wall.  586,  21  L.  Ed. 
670. 

29.  If  notice  be  given  that  a  deposition 
will  be  taken  on  the  8th  of  August,  and 
that  if  not  taken  in  one  day,  the  com- 
missioners will  adjourn  from  day  to  day, 
until  it  shall  be  finished;  and  the  com- 
missioners meet  on  the  8th,  and  adjourn 
from  day  to  day  until  the  12th,  and  from 
the  12th  to  the  19th,  when  the  deposition 
is  taken,  such  deposition  is  not  taken 
agreeable  to  notice.  Buddicum  v.  Kirk, 
3  Cranch  293,  2  L.   Ed.  44  4. 

30.  Certification. — Harris  v.  Wall,  7 
How.  693,  12  L.   Ed.  875. 

31.  By  what  law  governed. — Hanks 
Dental  Ass'n  v.  International  Tooth 
Crown  Co.,  194  U.  S.  303,  309,  48  L,  Ed. 
984. 

"March  9,  1892,  the  following  act  was 
approved  (27  Stat.  7):  'Chap.  14.  An 
act  to  provide  an  additional  mode  of  tak- 
ing   depositions    of   witnesses     in      causes 

tiding  in  the  courts  of  the  United  States. 
Be  it  enacted,  etc.,  that  in  addition  to  the 
mode  of  taking  the  depositions  of  wit- 
nesses in  caus<  pending  at  law  or  equity 
in    the    district    and    circuit    courts    of    the 


United  States,  it  shall  be  lawful  to  take 
the  depositions  or  testimony  of  witnesses 
in  the  mode  prescribed  by  the  laws  of  the 
state  in  which  the  courts  are  held.'  Mode 
usually  means  the  manner  in  which  a 
thing  is  done,  and  this  act  relates  to  the 
manner  in  which  a  thing  is  done,  and  this 
act  relates  to  the  manner  of  taking  'dep- 
ositions and  testimony,'  which  the  title 
treats  as  equivalent  terms,  and  which  may 
be  so  regarded  so  far  as  the  question  be- 
fore us  is  concerned.  But  it  is  contended 
that  the  word  'mode'  as  used  in  the  act 
has  a  broader  significance  and  embraces 
the  production  of  evidence,  thereby  quali- 
fying §  861,  which  prescribes  the  mode 
of  proof.  We  cannot  concur  in  this  view. 
The  act  is  clear  upon  its  face  and  does  not 
call  for  construction,  or,  at  all  events,  is 
susceptible  of  but  one  construction.  It 
does  not  purport  to  repeal  in  any  part,  or 
to  modify,  §  861,  or  to  create  additional 
exceptions  to  those  specified  in  the  sub- 
sequent sections  by  enlarging  the  causes 
or  grounds  for  taking  depositions,  and  as 
it  is  applicable  alone  to  the  taking  of 
depositions  or  testimony  in  writing,  we 
cannot  attribute  to  it  any  such  effect,  nor 
hold,  this  being  so,  that  it  is  supplemen- 
tary to  §  914."  Hanks  Dental  Ass'n  v. 
International  Tooth  Crown-  Co.,  194  U. 
S.   303,  308,   48  L.    Ed.   984. 

32.  To  what  courts  act  of  1789  applies. 
—The  Argo,  2  Wheat.  287,  4  L.  Ed.  241. 

33.  Allowing    further     time. — Ingle     v. 
Jones,  9  Wall.  486,  19  L.  Ed.  621. 

34.  Act    of     1802. — Conn     v.      Penn,      5 
Wheat.  424,  5   L.   Ed.   125. 
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witness.    The  substance  is  all  that  the  law  requires,  and  the  deponent  may,  in 
order  to  refresh  his  memory,  recur  to  his  notes  taken  at  the  trial.35 

E.  By  Whom  Written. — It  is  immaterial  in  whose  handwriting  the  deposi- 
tions are.  All  that  a  commission  requires  is  that  after  the  commissioners  have 
reduced  the  depositions  to  writing;  they  should  send  them  to  the  judges  of  the 
court  out  of  which  the  commission  issued.36 

F.  Oath. — It  has  been  held  in  Pennsylvania  that  it  is  not  necessary  that  the 
commissioners  should  administer  the  oath  themselves;  if  the  witnesses  are  duly 
sworn  by  a  justice  of  the  peace,  it  will  be  presumed  to  have  been  administered 
in  their  presence.37 

VIII.     The  Return. 

A.  The  Certificate  of  the  Magistrate. — The  magistrate  is  required  to  de- 
liver to  the  court,  together  with  the  depositions  de  bene  esse,  a  certificate  of  the 
reasons  of  their  being  taken,  and  of  the  notice,  if  any,  given  to  the  opposite 
party.38  It  should  plainly  appear,  from  the  certificate  of  the  magistrate,  that 
all  the  requisites  of  the  statute  have  been  fully  complied  with ;  no  presumption 
will  be  admitted  to  supply  any  defects  in  the  taking  the  deposition.39  For  ex- 
ample :  In  the  case  of  a  deposition  taken  de  bene  esse  under  the  30th  section  of 
the  judiciary  act,  the  omission  of  the  magistrate  to  certify  that  he  reduced  the 
testimony  to  writing  himself,  or  that  it  was  done  by  the  witness  in  his  presence, 
is  fatal  to  the  deposition.40  But  the  certificate  of  the  magistrate  taking  the  dep- 
osition is  good  evidence  of  the  facts  stated  therein,  so  as  to  entitle  the  deposition 
to  be  read  to  the  jury,  if  all  the  necessary  facts  are  there  sufficiently  disclosed.41 

B.  The  Jurat. — The  jurat  is  not  a  certificate  to  a  deposition  in  the  ordinary 
sense  of  the  term,  but  a  certificate  of  the  fact  that  the  witness  appeared  before 


35.  Refreshing  memory. — Ruch  v.  Rock 
Island,  97   U.   S.   693,  24   L.   Ed.  1101. 

"There  was  no  error  in  admitting  the 
testimony.  The  precise  language  of  the 
deceased  witnesses  was  not  necessary  to 
be  proved.  To  hold  otherwise  would,  in 
most  instances,  exclude  this  class  of 
secondary  evidence,  and  in  so  far  defeat 
the  ends  of  justice.  Where  a  stenog- 
rapher has  not  been  employed,  it  can 
rarely  happen  that  any  one  can  testify 
to  more  than  the  substance  of  what  was 
testified  by  the  deceased,  especially  if  the 
examination  was  protracted,  embraced 
several  topics,  and  was  followed  by  a 
searching  cross-examination.  It  has  been 
well  said  that  if  a  witness  in  such  case, 
from  mere  memory,  professes  to  be  able 
to  give  the  exact  language,  it  is  a  reason 
for  doubting  his  good  faith  and  veracity. 
Usually  there  is  some  one  present  who 
can  give  clearly  the  substance,  and  that  is 
all  the  law  demands.  To  require  more 
would,  in  effect,  abrogate  the  rule  that 
lets  in  the  production  of  the  testimony  of 
a  deceased  witness.  The  uncertainty  of 
human  life  renders  the  rule,  as  we  have 
defined  it,  not  unfrequently  of  great  value 
in  the  administration  of  justice.  The  right 
to  cross-examine  the  witness  when  he 
testified  shuts  out  the  danger  of  any 
serious  evil,  and  those  whose  duty  it  is 
to  weigh  and  apply  the  evidence  will  al- 
ways have  due  regard  to  the  circum- 
stances under  which  it  comes  before  them, 
and  rarely  overestimate  its  probative 
force."  Ruch  v.  Rock  Island,  97  U.  S. 
€93,  694,  695,  24  L.   Ed.   1101. 


36.  By  whom  written. — Keene  v.  Meade, 
3  Pet.  1,  7  L.  Ed.  581. 

37.  Oath.— Vaughan  v.  Blanchard,  2 
Dall.  192,  1  L.  Ed.  344. 

38.  The  certificate  of  the  magistrate. — 
Harris  v.  Wall,  7  How.  693,  704,  12  L.  Ed. 
875. 

39.  Bell  v.  Morrison,  1  Pet.  351,  7  L.  Ed. 
174. 

A  certificate  of  the  person  before  whom 
the  deposition  was  taken,  that  neither  the 
adverse  party  nor  his  attorney  lived 
within  one  hundred  miles  of  such  place, 
and  that  therefore  no  notice  was  made 
out,  is  sufficient.  It  is  not  necessary  for 
him  to  state  that  they  were  not  actually 
within  one  hundred  miles.  If  they  had 
been  temporarily  within  that  distance,  and 
the  certifying  officer  did  not  know  it,  the 
certificate  would  still  have  been  good.  If 
either  of  the  two  facts,  viz,  that  the  party 
resided  within  one  hundred  miles,  or  that 
he  was  temporarily  within  that  distance, 
and  that  the  magistrate  knew  it,  were  es- 
tablished by  parol-  proof,  the  certificate 
would  then  be  irregular  and  void.  Dick 
v.  Runnels,  5  How.  7,  12  L.  Ed.  26. 

40.  Cook  v.  Burnley,  11  Wall.  659,  20  L. 
Ed.   29. 

41.  Bell  v.  Morrison,  1  Pet.  351,  7  L. 
Ed.  174. 

A  certificate  by  the  commissioners,  that 
A.  B.,  whom  they  were  going  to  employ 
as  a  clerk,  had  been  sworn,  admits  of  no 
other  reasonable  interpretation,  than  that 
■  A.  B.  was  the  person  appointed  by  them 
as  clerk.  Keene  v.  Meade,  3  Pet.  1,7  L 
Ed.  581. 
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the  commissioner,  and  was  sworn  to  the  truth  of  what  he  had  stated.42 

C.  Oath. — It  is  not  necessary  to  return  with  the  commission,  the  form  of 
the  oath  administered  by  the  commissioners  to  the  witnesses ;  when  the  com- 
missions certify,  the  witnesses  were  sworn,  and  the  interrogatories  annexed  to 
the  commission  were  all  put  to  them,  it  is  presumed,  that  they  were  sworn  and 
examined  as  to  all  their  knowledge  of  the  facts.43 

D.  Sealing. — If  the  return  of  the  commissioners  be  enclosed  in  an  envelope, 
which  is  sealed  by  the  commissioners,  no  other  sealing  by  the  commissioners  is 
necessary.44 

IX.    Admission  in  Evidence. 

A.  In  General. — The  authority  given  by  the  act  of  congress  of  24th  of  Sep- 
tember,  1789,  ch.  20,  to  take  depositions  of  witnesses  de  bene  esse,  in  the  ab- 

. sence  of  the  opposite  party,  is  in  derogation  of  the  rules  of  the  common  law,  and 
has  always  been  construed  strictly;  and  therefore,  it  is  necessary  to  establish, 
that  all  the  requisites  of  the  law  have  been  complied  with,  before  such  testimony 
is  admissible.4'"'  No  practice,  however  convenient,  can  give  validity  to  deposi- 
tions which  are  not  taken  according  to  law.  or  to  rules  of  the  court,  unless  the 
parties  expressly  waive  the  objection,  or,  by  previous  consent,  agree  to  have  them 
taken  and  made  evidence.46 

B.  Must  Be  Relevant  to  Issue. — A  deposition  is  inadmissible,  if  it  refers 
to  no  facts  relevant  to  the  issue.47 

C.  Grounds  of  Admissibility — 1.  In  General. — The  use  of  depositions  is 
what  is  termed  secondary  evidence.  In  order  to  make  them  substitues  for  the 
viva  voce  testimony  of  the  deponents,  it  is  essential  that  they  be  regularly  taken 
under  legal  proceedings  duly  pending,  on  an  occasion  sanctioned  by  law ;  and 
unless  the  case  be  provided  for  by  statute,  or  by  a  rule  of  court,  it  must  further 
appear  that  the  witness  cannot  be  personally  produced.48 


42.  The  jurat. — United  States  v.  Julian, 
162   U.    S.   324,   40    L.   Ed.   984. 

43.  Keene  v.  Meade,  3  Pet.  1,  7  L.  Ed. 
581. 

In  order  to  prove  certain  passengers, 
imported  by  the  defendant  into  Pennsyl- 
vania to  be  convict-,  and  to  have  under- 
gone punishment  in  the  Spiel-House  of 
Hamburg,  in  Germany,  a  commission  to 
examine  witnesses  in  that  city  had  been 
taken  (Hit.  This  was  returned  by  the  com- 
missioners, containing  a  written  report  of 
the  names  of  the  persons  confined  in  the 
Spiel-House,  in  1786,  and  of  the  offences 
for  which  they  had  been  convicted,  cer- 
tified by  a  clerk  of  the  chancery,  to  have 
been  signed  by  the  late  directors  of  the 
Spiel- 1  louse,  in  his  presence,  and  that  of 
the  commissioners.  The  return  was  ob- 
jected to,  and  it  was  held  not  to  be  a  good 
execution  of  the  commission  as  the  testi- 
mony was  not  taken  under  oath.  Jones 
v.   Ross,  2  Dall.  14:;,  1  L,  Ed.  324. 

44.  Grant  V.  Naylor.  4  Cranch  224,  2 
L.    Ed.    603. 

Where  a  deposition  was  taken  by  a  per- 
son who  was  both  commissioner  and 
clerk  of  the  court,  and  the  proctor  of  the 
opposing  party  knew  that  the  deposition 
had  been  taken,  it  cannot  be  ruled  out  on 
the  ground  that  it  was  not  sealed  up,  that 
the  preliminary  proof  of  materiality  was 
not  made,  or  that  notice  of  its  being  filed 
was  not  given.  Nelson  '  v.  Woodruff,  1 
Black   L56,  17  L.  Ed.  97. 


45.  In  general. — Bell  v.  Morrison,  1  Pet. 
351,    7    L.    Ed.    174. 

46.  Evans  v.  Eaton,  7  Wheat.  356,  426, 
5    L.    Ed.    472. 

47.  Must  be  revelant  to  issue. — Roberts 
V.  Cooper,  20  How.  467,  481,  15  L.  Ed. 
969. 

Under  the  15th  section  of  the  patent 
act  of  July,  1836,  requiring  thirty  days 
notice  to  be  given  to  opposite  party  of 
special  matter  to  be  put  in  evidence  at 
the  trial,  depositions  taken  before  the 
notice  is  served,  as  well  as  those  taken 
afterward,  are  equally  admissible,  pro- 
vided the  statements  of  the  deponents  are 
applicable  to  the  matters  put  in  issue  be- 
tween the  parties.  Teese  v.  Huntingdon, 
23  How.  2,  10,  16  L.   Ed.  479. 

48.  In  general. — Gaines  v.  Relf,  12  How. 
472,  575,  13  L-  Ed.  1071,  Wayne,  J.,  de- 
livering   dissenting    opinion. 

At  common  law,  the  right  existed  to 
read  a  deposition  upon  the  trial  of  the  de- 
fendant, if  such  deposition  had  been  taken 
when  the  defendant  was  present  and  when 
the  defendant's  counsel  had  had  an  op- 
portunity to  cross-examine,  upon  proof  be- 
ing made  to  the  satisfaction  of  the  court 
that  the  witness  was  at  the  time  of  the 
trial  dead,  insane,  too  ill  ever  to  be  ex- 
pected to  attend  the  trial,  or  kept  away 
by  the  connivance  of  the  defendant.  West 
v.  Louisiana,  194  U.  S.  258,  262,  48  L.  Ed. 
965. 

In   Pennsylvania   it   has  been   held,   that 
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2.  Under  the  Act  of  1789. — In  order  to  entitle  the  party  to  read  deposi- 
tions de  bene  esse  when  taken  and  certified  in  due  form  of  law,  he  must  show- 
under  the  act  of  1789  that,  at  the  time  of  the  trial — 1st,  either  the  witness  is 
dead ;  2d,  or  gone  out  of  the  United  States ;  3d,  or  to  a  greater  distance  than 
one  hundred  miles  from  the  place  where  the  court  is  sitting;  4th,  or  that,  by 
reason  of  age,  sickness,  or  bodily  infirmity,  he  is  unable  to  travel  and  appear  at 
court.40 

D.  Death  of  Witness — 1.  Witnesses  Who  Have  Died  Since  Former 
Trial. — The  provision  that  an  accused  person  shall  be  confronted  with  the 
witnesses  against  him  does  not  prevent  the  admission  of  the  depositions  of  wit- 
nesses who  have  died  since  the  former  trial.50 

2.  Depositions  Improperly  Taken. — If  a  deposition  be  not  properly  taken 
it  is  not  made  admissible  by  the  death  of  the  witness.51 

E.  Absence  of  Witness. — Where  Witness  Attainable. — It  appears  to 
have  been  established  at  a  very  early  date  that  depositions  taken  de  bene  esse 
could  not  be  used  in  any  case  at  the  trial  if  the  presence  of  the  witness  himself 
was  actually  attainable,  and  the  party  offering  the  deposition  knew  it,  or  ought 
to  have  known  it.52  If  the  witness  lives  more  than  one  hundred  miles  from  the 
place  of  trial,  no  subpoena  need  be  issued  to  secure  his  compulsory  attendance.53 
So,  too,  if  he  lived  more  than  one  hundred  miles  away  when  his  deposition  was 
taken,  it  will  be  presumed  that  he  continued  to  live  there  at  the  time  of  the 
trial,  and  no  further  proof  on  that  subject  need  be  furnished  by  the  party  of- 
fering the  deposition,54  unless  this  presumption  shall  be  overcome  by  proof  from 
the  other  side.55  But  if  it  be  overcome,  and  the  party  has  knowledge  of  his 
power  to  get  the  witness  in  time  to  enable  him  to  secure  an  attendance  at  the 
trial,  he  must  do  so  with  due  diligence,56  and  the  deposition  will  be  excluded.     As 


depositions  de  bene  esse  may  be  read  in 
evidence  upon  the  trial  in  case  of  death 
or  inability  to  attend,  but  not  in  cases 
where  the  witnesses  depart  from  the 
state.  Bowen  v.  Douglass,  2  Dall.  44,  1 
L.   Ed.  282. 

49.  Under  the  act  of  1789.— Harris  v. 
Wall,   7    How.    693,   704,   12   L.    Ed.   875. 

50.  Witnesses  who  have  died  since 
former  trial. — Robertson  v.  Baldwin,  163 
U.    S.   275,   282,   41    L.    Ed.   715. 

51.  Depositions  improperly  taken. — ■ 
Burton  v.  Driggs,  20  Wall.  125,  134,  22  L. 
Ed.    299. 

52.  Where  witness  attainable. — In 
Whitford  v.  Clark  County,  119  U.  S.  522, 
524,  30  L.  Ed.  500.  citing  The  Samuel,  1 
Wheat.  9,  15,  4  L.  Ed.  23,  it  was  held  that 
a  deposition  de  bene  esse  can  be  read 
only  when  the  witness  himself  is  unat- 
tainable.    Section  863,  Rev.  Stat._ 

Depositions  cannot  be  read  in  admi- 
ralty any  more  than  at  common  law,  with- 
out some  sufficient  reason  being  shown 
why  the  witness  was  not  produced  at  the 
hearing.  Rutherford  v.  Geddes,  4  Wall. 
220,   18   L.    Ed.    343. 

53.  Whitford  v.  Clark  County,  119  U. 
S.  522,  524,  30  L.   Ed.   500. 

In  Pennsylvania  it  has  been  held  neces- 
sary to  take  out  a  subpoena,  and,  if  pos- 
sible, serve  it  upon  a  witness  who  is  about 
to  leave;  failure  in  these  steps  will  ex- 
clude a  deposition  of  such  witness  from 
being  read  on  a  trial.  Mifflin  v.  Bingham, 
1  Dall.  272,  1   L,  Ed.  133. 

54.  Whitford  v.  Clark  County,  119  U. 
S.    522,    524,    30    L.    Ed.    500. 

In  all  cases  where,  under  the  authority 


of  the  act  of  congress,  a  deposition  of  a 
witness  is  taken  de  bene  esse,  except 
where  the  witness  lives  at  a  greater  dis- 
tance from  the  place  of  trial  than  one 
hundred  miles,  it  is  incumbent  on  the 
party  for  whom  the  deposition  is  taken 
to  show  that  the  disability  of  the  witness 
to  attend  continues;  the  disability  being 
supposed  temporary,  and  the  only  impedi- 
ment to  a  compulsory  attendance.  The 
act  declares  expressly  that  unless  this 
disability  shall  be  made  to  appear  on  the 
trial,  such  deposition  shall  not  be  ad- 
nr  i'«'-(l  on  the  trial;  this  inhibi- 
tion does  not  extend  to  the  deposition  of 
a  witness  living  at  a  greater  distance  from 
the  place  of  trial  than  one  hundred  miles; 
he  being  considered  beyond  a  compulsory 
attendance.  Patapsco  Ins.  Co.  v.  South- 
gate,  5  Pet.  604,  8  L.   Ed.  243. 

55.  Whitford  v.  Clark  County,  119  U. 
S.  522,  524,  30  L.  Ed.  500. 

56.  Whitford  v.  Clark  County,  119  U. 
S.   522,  524,  30  L.   Ed.  500. 

To  sustain  a  claim  to  the  admission  of 
the  deposition  of  a  witness  in  evidence, 
the  affidavit  of  a  person,  who  represented 
himself  to  be  the  agent  of  the  plaintiff, 
stated  that  the  witness  had  left  Louisiana 
before  the  commencement  of  the  suit,  and 
ascended  the  Mississippi  with  the  inten- 
tion of  going  to  Ohio;  and  that  since  then, 
the  person  who  made  the  affidavit  had 
not  heard  from  him,  although  he  had 
made  inquiries.  This  does  not  amount  to 
that  degree  of  diligence  which  the  law  re- 
quires to  introduce  secondary  evidence. 
Stien  v.  Bowman,  13  Pet.  209,  210,  10  L. 
Ed.   129. 
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to  depositions  taken  under  a  dedimus  potestam  in  accordance  with  §  860,  Rev. 
Stat.,  this  provision  does  not  apply,  for  it  is  expressly  so  enacted  in  that  sec- 
tion.57 

F.  Depositions  of  Party  in  Interest. — A  deposition  of  a  party  to  a  suit 
cannot  be  used  as  evidence  if  it  has  been  taken  without  permission  of  court.58 
And  where  one  is  a  party  in  interest,  his  deposition  will  not  be  admitted  in  evi- 
dence on  the  ground  that  he  is  insolvent,  or  that  his  deposition  was  taken  be- 
fore he  was  in  reality  made  a  party  in  the  service  of  a  subpoena.59 

G.  Lost  Depositions. — The  law  of  evidence  that  the  contents  of  any  written 
instrument  lost  or  destroyed  may  be  proved  by  competent  evidence,  has  been 
held  to  apply  to  depositions,  where  the  witness  lives  in  another  state  and  more 
than   one  hundred  miles   from  the  place  of  trial.60 

H.  Attaching  Former  Depositions  or  Other  Paper  to  Deposition — 1. 
Annexing  Former  Deposition. — A  deposition  of  a  witness  should  not  be  re- 
jected because  he  did  not  annex  a  former  deposition  which  he  had  used  to  re- 
fresh his  memory,  where  the  former  deposition  is  not  in  his  power,  but  in  the 
commissioner  or  opposite  party.61 

2.  Appended  Letter. — A  letter  to  a  third  person,  appended  to  a  deposition 
and  professing  to  give  an  account  of  a  particular  transaction,  but  not  sworn  in 
the  deposition  to  have  given  a  true  account  of  it,  is  not  admissible  as  part  of  the 
deposition  or  at  all.62 

1.  Purposes  for  Which  Admitted — 1.  Proving  Sending  of  Lost  Let- 
ters.— A  deposition  which,  stating  the  contents  of  a  particular  letter,  attempts 
to  prove  that  such  a  letter  was  sent  from  one  party  to  another — the  letter  itself 
not  being  produced,  and  no  proof  being  given  of  its  loss — is  inadmissible.63 

2.  Proving  "Demand,"  "Protest"  and  "Notice"  of  Bills. — By  the  laws 
of  Louisiana,  a  notary  is  required  to  record  in  a  book  kept  for  that  purpose,  all 
protests  of  bills  made  by  him  and  the  notices  given  to  the  drawers  or  indorsers, 
a  certified  copy  of  which  record  is  made  evidence.  Under  these  statutes,  a  dep- 
osition of  the  notary,  giving  a  copy  of  the  original  bill,  stating  a  demand  of  pay- 
ment ;  a  subsequent  protest  and  notice  to  the  drawers  and  indorsers  respectively, 
is  good  evidence.64 

J.  Deposition  Opened  Out  of  Court. — It  is  a  fatal  objection  to  a  deposition 
taken  under  the  judiciary  act  of  1789,  §  30,  that  it  was  opened  out  of  court.65 

K.  Irregularities  in  Taking. — Depositions,  taken  under  a  commission  is- 
sued at  the  instance  of  the  defendant,  may  be  read  in  evidence  by  the  plaintiff, 
although  the  plaintiff  had  not  notice  of  the  time  and  place  of  taking  the  same.66 

X.    Actions  or  Proceedings  in  Which  Used. 

A.  Other  Actions  between  Same  Parties — 1.  Deposition  of  a  Deceased 
Witness. — The  deposition  of  a  deceased  witness  taken  by  a  defendant  in  a  case, 
is  admissible  in  evidence  against  such  defendant  in  another  suit,  where  the  par- 
ties, though  not  identical,  are  practically  the  same.67 


57.  Whitford  v.  Clark  County,  119  U. 
S.    522.   524,  30  L.   Ed.   500. 

58.  Depositions  of  party  in  interest. — 
Hoyt  v.  Hammekin,  14  How.  346,  350,  14 
L.   Ed.  449. 

59.  DeWolf  v.  Johnson,  10  Wheat.  367, 
383,   6    L.   Ed.   343. 

60.  Lost  depositions. — Burton  v.  Driggs, 
20   Wall.   125,   134,  22   L.   Ed.   299. 

61.  Annexing  former  deposition. — 
Winans  v.  New  York,  etc.,  R.  Co.,  21  How. 
88,  100,  16  L.  Ed.  OS.  See  post,  "Non- 
annexation  of  Deposition  Used  to  Re- 
fresh  Memory,"  XI,  F,   1. 

62.  Appended  letter. — Dwyer  v.  Dun- 
bar, 5  Wall.  318,  18  L.  Ed.  489. 


63.  Proving   sending   of  lost     letter. — 
Dwyer  v.  Dunbar,  5  Wall.  318,  18  L.  Ed 
489. 

64.  Proving  "demand,"  "protest"  and 
"notice"  of  bills. — McAfee  v.  Doremus,  5 
How.    53,   12   L.   Ed.   46. 

65.  Deposition  opened  out  of  court. — 
P>eale  v.  Thompson,  8  Cranch  70,  3  L.  Ed. 
491. 

66.  Irregularities  in  taking. — Yeaton  v. 
Fry,  5  Cranch  335,  3  L.   Ed.    117. 

67.  Deposition  of  a  deceased  witness. — 
Philadelphia,  etc..  R.  Co.  v.  Howard,  13 
How.   307,   334.   335.   14   L.   Ed.    157. 

In  an  earlv  Pennsylvania  case  it  was  held 
that  depositions  were  inadmissible  in  evi- 
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2.  Where  Parties  Have  Agreed  to  Use  Depositions. — Where  no  rights  of 
third  parties  have  intervened,  the  reversal  of  the  original  decree  cannot  annul 
the  written  consent  of  parties  for  the  admission  of  certain  depositions.68 

3.  Where  Parties  Are  Competent  and  Can  Be  Procured. — Depositions 
taken  in  a  suit  are  not  admissible  in  another  suit,  where  the  witnesses  are  com- 
petent, and  can  be  procured  in  the  second  suit.69 

B.  Actions  between  Different  Parties. — The  right  and  the  opportunity 
in  a  person  to  cross-examine  are  essential  to  the  use  of  depositions  against  him. 
Therefore,  depositions  taken  in  a  former  suit  cannot  be  read  in  evidence  against 
a  party  who  has  neither  party  to  the  former  suit  nor  privy  to  a  party.70 

XL    Objections  and  Exceptions. 

A.  Discretion  of  Court. — The  court  may  exercise  a  proper  discretion  in 
overruling  a  motion  to  suppress  depositions.  For  example :  It  has  been  held 
that  it  is  discretionary  to  admit  depositions  taken  after  the  time  limited  for  tak- 
ing and  after  the  witness  had  refused  to  answer  certain  cross-interrogatories, 
and  to  allow  further  time  to  take  depositions  in  rebuttal  of  the  depositions  of  the 
opposite  party.71 

B.  Frivolous  Objections. — Objections  to  questions  and  answers,  made  in 
proceedings  where  depositions  are  being  taken,  are  frivolous;  where  the  form 
of  the  questions  are  unobjectionable,  the  answers  are  responsive  thereto,  and  are 
not  hearsay.72 

C.  Time  to  Object — 1.  General  Rule. — When  a  deposition  has  been  taken 
under  a  commission  the  general  rule  is,  that  all  objections  of  a  formal  character, 
and  such  as  might  have  been  urged  on  the  examination  of  the  witness,  must  be 
raised  at  such  examination,  or  upon  motion  to  suppress  the  deposition.73    It  is  too 


dence  which  had  been  taken  in  a  former 
cause  between  the  parties.  Weston  v. 
Stammers,  1  Dall.  2,  1  L.  Ed.  11. 

68.  Where  parties  have  agreed  to  use 
depositions. — Vattier  v.  Hinde,  7  Pet.  252, 
266,  8  L.   Ed.  675. 

Agreements  had  been  made,  under  which 
depositions  taken  in  other  cases  where 
the  same  questions  of  title  were  involved, 
should  be  read  in  evidence,  and  on  the 
hearing  in  the  circuit  court,  these  deposi- 
tions were  read;  afterwards,  on  an  appeal 
to  this  court,  the  decree  of  the  circuit 
court  was  reversed,  and  by  the  decree  of 
reversal,  the  parties  were  permitted  to 
proceed  de  novo;  when  the  case  was 
again  heard  in  the  circuit  court,  the  de- 
fendant objected  to  the  reading  of  the 
depositions,  asserting  that  the  decree  of 
reversal  annulled  the  written  certificate 
of  the  parties  for  the  admission  of  testi- 
mony. The  consent  to  the  depositions 
was  not  limited  to  the  first  hearing,  but 
was  coextensive  with  the  cause;  the 
words  in  the  decree  of  reversal  that  the 
parties  may  proceed  de  novo,  are  not 
equivalent  to  a  dismissal  of  the  bill,  with- 
out prejudice;  nor  could  the  court  have 
understood  them  as  affecting  the  testi- 
mony in  the  cause;  or  setting  side  the 
solemn  agreement  of  the  parties;  the 
testimony  is  still  admissible  to  the  extent 
of  the  agreement.  Vattier  v.  Hinde,  7 
Pet.  252,  8   L.   Ed.  675. 

69.  Where  parties  are  competent  and 
can  be  procured. — Tappan  v.  Beardslcy,  10 
Wall.  427,  19  L.  Ed.  947. 


70.  Actions  between  different  parties.— 
Tappan  v.  Beardsley,  10  Wall.  427,  19  L. 
Ed.   947. 

Depositions  cannot  be  used  on  the 
trial  of  a  suit  in  admiralty,  which  were 
taken  in  another  suit  concerning  the  same 
subject  matter,  where  the  party  against 
whom  they  are  offered  was  not  a  party 
to  the  suit  in  which  they  were  taken,  nor 
privy  to  any  such  party,  and  had  no  right 
to  cross-examine  the  witnesses.  Ruther- 
ford v.  Geddes,  4  Wall.  220,  18  L.  Ed. 
343. 

71.  Discretion  of  court. — Grant  v.  Phoe- 
nix Life  Ins.  Co.,  121  U.  S.  105,  115,  116, 
30   L.    Ed.   905. 

72.  Frivolous  objections.  —  Gregory 
Consol.  Min.  Co.  v.  Starr,  141  U.  S.  222, 
225,  35   L.   Ed.  715. 

73.  General  rule. — Shutte  v.  Thompson, 
15  Wall.  151,  160,  21  L.  Ed.  123;  York  Co. 
V.  Central  Railroad,  3  Wall.  107,  18  L.  Ed. 
170. 

A  motion  to  suppress  the  deposition  of 
a  witness  should  be  made  before  the  case 
is  called  for  trial,  so  as  to  afford  oppor- 
tunity to  retake  the  testimony  or  correct 
defects  in  the  taking  of  the  deposition. 
Bibb  v.  Allen,  149  U.  S.  481,  488.  37  L.  Ed. 
817. 

Where  objections  to  the  readincr  of  a 
deposition  made  while  a  trial  is  in  prog- 
ress do  not  go  to  the  testimony  of  the 
witness,  but  relate  to  defects  which  tnipht 
have  been  obviated  by  retaking  the  dep- 
the  objection  will  not  be  sus- 
tained;   no   notice   having   been   given   be- 
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late  to  raise  such  objections  for  the  first  time  at  the  trial.74  Thus,  where  a  copy 
of  a  bill  of  lading  was  annexed  to  the  answer  of  a  witness  examined  on  a  com- 
mission, and  no  objection  to  the  copy  was  taken  at  the  examination  or  by  mo- 
tion to  suppress  afterwards,  it  was  held  that  the  objection  that  the  original  was 
not  produced  or  its  loss  shown  came  too  late  at  the  trial.75 

2.  Exception  to  General  Rule. — There  may  be  cases  where  the  rule  should 
be  relaxed,  as  where  the  deposition  is  returned  at  so  brief  a  period  before  the 
trial  as  to  preclude  a  proper  examination,  and  prevent  a  motion  to  suppress.76 

3.  To  Copies  Annexed  to  or  Embodied  in  the  Deposition. — According 
to  the  rule  laid  down  by  the  supreme  court,  objections  to  copies  of  documents  or 
memoranda,  embodied  in  or  annexed  to  the  depositions,  might  perhaps  more 
properly  be  made  by  motion  to  suppress  them  before  the  trial,  so  as  to  afford 
opportunity  to  produce  the  originals,  when  those  would  be  competent  evi- 
dence.77 

4.  To  Competency  of  Witness.— Objections  to  the  competency  of  a  wit- 
ness must  be  made  at  the  time  of  taking  his  deposition,  if  the  party  objecting 
attended  and  the  objections  were  then  known  by  him,  in  order  that  his  opponent 
may  remove  them,  and  if  he  does  not  then  object  he  will  be  presumed  to  have 
waived  objection.78 

D.  Sufficiency. — Where  copies  of  depositions  destroyed  by  fire  are  admitted 
to  be  correct,  but  are  objected  to  on  the  grounds  that  the  death  of  the  wit- 
nesses was  not  shown,  that  it  was  not  proved  they  were  competent  to  testify, 
and  that  their  depositions  could  not  be  retaken;  the  objections  are  not  tenable,  as 
it  should  also  be  shown  that  the  witnesses  do  not  reside  in  another  state,  and 
more  than  one  hundred  miles  from  the  place  of  trial.79 

E.  Waiver  of  Objections. — 1.  What  Constitutes — a.  Provisions  of  the 
Act  of  T/8p. — Although  the  formalities  prescribed  by  the  30th  section  of  the 
act  of  congress  of  September  2d,  1789  (1  Stat,  at  Large,  88),  authorizing  the 
taking  of  depositions  de  bene  esse  in  certain  cases  and  stating  the  circumstances 
under  which,  and  the  mode  in  which  they  may  be  taken,  must  be  strictly  observed 
(the  act  itself  being  in  derogation  of  the  common  law),  yet  a  party  may  waive 
anv  provisions  intended  for  his  benefit.  And  in  regard  to  this  statute  he  will  be 
held  to  have  waived  them  if  he  refrained,  at  a  time  when  they  might  be  re- 
moved and  until  after  possibility  of  such  removal  had  ceased,  from  making  ob- 
jections that  provisions  intended  for  his  benefit  were  not  complied  with  or  in  fact 
consented  that  the  deposition  should  be  taken  and  returned  to  court  as  it  was.80 

b.    Supreme  Court  Rules. — It  is  the  settled  rule  of  the  supreme  court  that  the 


forehand  to  opposing  counsel  that  they 
would  be  made.  Such  objections,  if  meant 
to  be  insisted  on  at  the  trial,  should  be 
made  and  noted  when  the  deposition  is 
taken  or  be  presented  afterwards  by  a 
motion  to  suppress  it.  -Otherwise  they 
will  be  considered  as  waived.  Doane  v. 
Glenn,  21   Wall.   33,  22  L.   Ed.   476. 

74.  York  Co.  v.  Central  Railroad,  3 
Wall.    107,   18   L.   Ed.    170. 

An  objection  taken  to  a  foreign  deposi- 
tion on  the  ground  that  proof  of  the  con- 
tents  of  a  memorandum  was  received 
without  the  production  of  the  memoran- 
dum itself,  should,  although  it  could  not 
be  made  before  the  taking  officer,  be  made 
before  the  trial  by  motion  to  suppress;  it 
is  too  late  to  make  it  at  the  trial.  Black- 
burn V.  Crawfords.  3  Wall.  175,  191.  18  L. 
Ed.    180. 

75.  York  Co.  v.  Central  Railroad.  3 
Wall.  107,  18  L.  Ed.   170. 

76.  Exception  to  general  rule. — York 
Co.  v.  Central  Railroad,  3  Wall.  107,  114, 
18    L.   Ed.   170. 


77.  To  copies  annexed  to  or  embodied 
in  the  deposition. — Insurance  Co.  v.  Guar- 
diola,   129   U.  S.  642,  32  L.   Ed.   802. 

78.  To  competency  of  witness. — Shutte 
v.  Thompson,  15  Wall.  151,  160,  21  L.  Ed. 
123. 

79.  Sufficiency. — Stebbins  v.  Duncan, 
108  U.   S.  32,  46,  27  L.   Ed.  641. 

80.  Provisions  of  the  act  of  1789.— 
Shutte  v.  Thompson,  15  Wall.  151,  21  L. 
Ed.   123. 

If  it  appear  that  the  witness  examined 
was  an  aged  man  when  his  deposition  was 
taken;  that  he  had  died  before  the  trial; 
that  one  of  the  counsel  of  the  opposite 
party  had  accepted  notice  of  taking  the 
deposition;  that  he  had  attended  at  the 
taking,  and  cross-examined  the  witness; 
that  he  made  no  objection  either  to  the 
sufficiency  of  the  oath,  to  the  reasons  for 
taking  the  deposition,  or  to  the  compe- 
tency of  the  magistrate;  and  that,  though 
the  deposition  had  been  tiled  in  the  record 
of  the  cause  more  than  a  year  before  the 
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failure  to  note  objections  to  depositions,  based  solely  upon  the  form  of  the  com- 
mission and  the  manner  of  executing  it,  when  they  are  taken,  or  to  present 
them  by  a  motion  to  suppress,  or  by  some  other  notice  before  the  trial  is  begun, 
will  be  held   to  be  a   waiver  of  the  objections.81 

c.  Cross-Examination  of  Witness. — The  cross-examination  of  a  witness  by 
the  opposite  party  is  considered  as  a  waiver  of  exceptions  to  the  regularity  of 
the  deposition.82 

d.  Depositions  Read  without  Objection. — Where  a  deposition  has  once  been 
read  in  evidence,  without  opposition,  it  cannot  be  afterwards  objected  to,  as 
being  irreguarly  taken.83  Though  a  party  may  have  taken  exception  before  a 
trial  to  the  refusal  of  a  court  then  to  suppress  a  deposition,  yet  if  he  allow  the 
deposition  to  be  read  on  the  trial  without  opposition,  he  cannot  avail  himself, 
in  the  supreme  court,  of  his  previous  exception.84 

F.  Specific  Instances — 1.  Xoxaxxexation  of  Depositiox  Used  to  Re- 
fresh Memory. — When  a  party  has  had  full  time  and  opportunity,  on  the  trial 
of  a  cause,  to  remove  for  a  suppression  of  a  deposition,  he  cannot  object  to  the 
deposition  of  a  witness  on  the  ground  that  such  witness  did  not  annex  to  such 
deposition,  a  former  deposition  which  he  had  used  to  refresh  his  memory.85 

2.  Objection  That  All  Interrogatories  Xot  Axswered. — It  has  been 
held  in  Pennsylvania  that  where  the  plaintiffs  are  present  at  the  taking  of  the 
depositions,  and  also  the  commissioners  on  both  sides,  the  plaintiffs  cannot  ob- 
ject to  such  depositions,  on  the  ground  that  the  witnesses  did  not  answer  all  the 
interrogatories,   where   the   execution   of   the   commission   has   been   returned   by 


trial,  no  exception  had  been  taken  to  it 
in  all  that  time,  consent  to  the  manner  of 
taking  the  deposition  must  be  presumed; 
and  the  admission  of  the  deposition  in 
evidence  will  be  held  good  even  though  it 
may  not  have  been  taken  in  all  the  modes 
prescribed  by  the  act  of  congress,  to  give 
security  to  the  party  against  whom  it  is 
meant  to  be  used.  Shutte  v.  Thompson, 
15   Wall.   151,  21   L.    Ed.    123. 

An  agreement  that  a  deposition  might 
be  taken  whether  the  attorney  were  pres- 
ent or  absent,'  his  subsequent  examination 
of  the  deposition  without  objecting  to  the 
want  of  notice  and  the  death  of  the  wit- 
ness, are  sufficient  grounds  for  the  de- 
fendant to  believe  that  the  objection 
would  be  waived.  Buddicum  v.  Kirk,  3 
Cranch  293,  297,  2  L.   Ed.  444. 

81.  Supreme  court  rules. — Howard  v. 
Stillwell,  etc.,  Mfg.  Co.,  139  U.  S.  199,  205, 
35   L.    Ed.    147. 

By  the  rules  of  the  supreme  court,  in 
all  cases  of  equity  and  admiralty  jurisdic- 
tion, no  objection  shall  be  allowed  to  be 
taken  to  the  admissibility  of  any  deposi- 
tion found  in  the  record,  as  evidence;  un- 
less objection  was  taken  thereto  in  the 
court  below;  but  the  same  shall  other- 
wise be  deemed  to  have  been  taken  by 
consent.  Mechanics'  Bank  v.  Seton,  1 
Pet.   299,  307,   7   L.   Ed.   152. 

After  an  objection  to  a  deposition  has 
been  made  at  a  former  term  of  a  trial 
court  on  the  ground  that  it  was  irregu- 
larly taken,  and  such  objection  is  over- 
ruled, it  is  waived  by  failure  to  object  at 
the  trial,  and  cannot  afterward  be  ob- 
jected to  in  the  supreme  court.  Brown 
V.  Tarkington,  3  Wall.  377,  378,  18  L.  Ed. 
255. 


82.  Cross-examination  of  witness. — 
Mechanics'  Bank  v.  Seton,  1  Pet.  299,  307, 
7  L.  Ed.  152. 

In  Pennsylvania  it  has  been  held  that 
a  defendant  does  not  waive  objections  to 
the  competency  of  a  witness  by  cross- 
examining  him  on  a  deposition.  Mifflin  v. 
Bingham,  1  Dall.  272,  275,  1   L.   Ed.  133. 

\\  hen  counsel  have  signed  an  agree- 
ment that  a  deposition  may  be  read  in 
evidence  to  the  jury,  it  is  too  late,  after 
its  reading,  to  ask  the  court  to  exclude 
from  the  consideration  of  the  jury  a  part 
of  the  deposition.  Harris  v.  Wall,  7  How. 
693.    12  L.    Ed.   875. 

83.  Depositions  read  without  opposi- 
tion.— Evans  v.  Hettich,  7  Wheat.  453, 
5   L.   Ed.   496. 

The  deposition  of  one  John  Shetter  was 
read  in  evidence  by  the  defendant,  with- 
out opposition,  and  afterwards  the  plain- 
tiff moved  to  have  the  same  rejected,  be- 
cause not  taken  according  to  the  rules  of 
the  court;  but  the  court  refused  to  reject 
it.  Evans  v.  Hettich,  7  Wheat.  453,  470, 
5   L.   Ed.   496. 

84.  Ray  v.  Smith,  17  Wall.  411,  21  L. 
Ed.    666. 

Where  a  deposition,  after  a  motion  on 
grounds  set  forth  has  been  unsuccess- 
fully made  at  one  term  to  suppress  it,  as 
irregularly  taken,  is  at  another  read  on 
trial  without  objection  or  exception,  it 
cannot  be  objected  to  before  the  supreme 
court  on  the  grounds  that  were  made  for 
its  suppression,  or  at  all.  Brown  v.  Tark- 
ington,  3  Wall.   377,  18   L.   Ed.  255. 

85.  Nonannexation  of  deposition  used 
to  refresh  memory. — YVinans  v.  New 
York,  etc.,  R.  Co.,  21  How.  88,  100,  16  L. 
Ed.  68.  See  ante,  "Annexing  Former  Dep- 
osition," IX,  H,  1. 
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the  commissioners  of  both  parties ;  such  acts  constitute  a  waiver.S6 

3.  Objection  That  Deponent's  Signature  Is  Not  Proved. — An  objection 
to  a  deposition  taken  as  a  confession,  is  waived,  where  notice  had  been  given 
that  a  motion  would  be  made  to  suppress  such  deposition  on  the  ground  that  the 
signature  had  not  been  legally  proved,  but  at  the  trial  no  such  motion  was  made, 
although  the  maker  of  the  deposition  was  present  at  the  trial— as  evidenced  by 
the  record — and  could  have  been  called  upon  to  prove  the  signature.87 


DEPOT.— See  note  1. 

DEPRECIATED  CURRENCY.— See  the  title  Payment.  As  to  liability  of 
collecting  bank  for  depreciation,  see  the  title  Banks  and  Banking,  vol.  3,  p.  56. 

DEPRIVE.— See   note   2. 

DE  PROPRIIS. — As  to  judgment  de  propriis  against  personal  representative, 
see  the  title  Executors  and  Administrators. 

DEPUTIES. — See,  generally,  the  titles  Public  Officers;  United  States; 
United  States  Commissioners.  As  to  deputy  clerks,  see  the  title  Clerks  of 
Court,  vol.  3,  p.  863.  As  to  deputy  United  States  marshals,  see  the  title  United 
States  Marshals.  As  to  deputy  sheriffs,  see  the  title  Sheriffs  and  Con- 
stables. As  to  deputy  collector  of  customs,  see  the  title  Revenue  Laws.  As 
to  deputy  comptroller  of  currency,  see  the  title  Banks  and  Banking,  vol.  3, 
pp.  14,  15.  As  to  deputy  surveyor  and  surveyor  general,  see  the  title  Public 
Lands. 

DEPUTY  OF  CONGRESS.— See  note  3. 

DERELICT.— See  note  4. 


86.  Stewart  v.  Ross,  2  Dall.  157,  1  L. 
Ed.  330. 

87.  Gaines  v.  Relf,  12  How.  472,  529,  13 
L.   Ed.   1071. 

1.  Depot. — In  Humphreys  v.  McKis- 
sock,  140  U.  S.  304,  313,  35  L.  Ed.  473,  it 
is  said:  "The  term  depot  in  the  mort- 
gage is  not  necessarily  limited  to  a  place 
provided  for  the  convenience  of  passen- 
gers while  waiting  for  the  arrival  or  de- 
parture of  trains.  It  applies  also  to  build- 
ings used  for  the  receipt  and  storage  of 
freight,  which,  when  received,  is 
to  be  safely  kept  until  forwarded  by  the 
cars  of  the  company  or  delivered  to  the 
owner  or  consignee.  Such  a  building, 
whether  existing  at  the  time  of  the  mort- 
gage, or  constructed  afterwards  upon  the 
property  of  the  company  covered  by  it, 
may  pass  under  the  mortgage  as  one  of  its 
depots,  will  not  pass  as  an  appurte- 
nance to  the  property  previously  existing." 
See,  generally,  the  titles  CARRIERS, 
vol.  3,  p.  536;  RAILROADS;  UNION 
DEPOTS.  As  to  condemnation  for  depot, 
see  the  title  EMINENT  DOMAIN.  As 
to  dedication  for  depot,  see  the  title 
DEDICATION,  ante,  p.  235. 

Military  sense. — In  a  contract  made  for 
the  transportation  of  military  supplies  and 
stores  in  the  Western  country,  and  in  the 
presence  of  actual  war,  between  the  mili- 
tary department  of  the  government  and  a 
private  partv,  the  terms  "posts,  depots, 
and  stations"  are  to  be  taken  in  their 
military  sense  and  not  in  the  sense  of 
railway  posts,  depots,  and  stations.  The 
court  said:  "The  term  'post,'  in  this  in- 
strument, means  a  military  establishment 
where  a  body  of  troops  is  permanently 
fixed;   'station'    means   a   place    or  depart- 


ment where  a  military  duty  is  to  be  dis- 
charged, or  the  synonym  of  depot,  a  place 
where  military  stores  or  supplies  are  kept, 
or  troops  assembled."  Caldwell's  Case, 
19  Wall.  264,  268,  22  L.   Ed.   114. 

In  Black  v.  United  States,  91  U.  S. 
267,  269,  23  L-  Ed.  324.  it  is  said:  "In 
Caldwell's  Case,  19  Wall.  264,  22  L.  Ed. 
114,  we  decided  that  the  terms  'posts, 
depots,  or  stations,'  as  used  in  arts.  1  and 
2  of  his  contract,  'in  the  presence  of  ac- 
tual war  and  in  reference  to  military 
stores,'  included  military  posts  and  sta- 
tions alone."  * 

2.  Deprive. — The  constitution  ordains 
that  no  state  shall  deprive  any  person  of 
life,  liberty,  or  property  without  due  proc- 
ess of  law.  "The  constitution  contains 
no  definition  of  the  word  deprive,  as  used 
in  the  fourteenth  amendment.  To  de- 
termine its  signification,  therefore,  it  is 
necessary  to  ascertain  the  effect  which 
usage  has  given  it,  when  employed  in  the 
same  or  a  like  connection."  Munn  v.  Illi- 
nois, 94  U.  S.  113,  123,  24  L.  Ed.  77.  See, 
generally,  the  title  DUE  PROCESS  OF 
LAW. 

3.  Deputy  of  congress. — See  Cherokee 
Nation  v.  Georgia,  5  Pet.  1,  39,  8  L.  Ed.  25. 

4.  Derelict. — In  The  Barque  Island 
Citv,  1  Black  121,  128,  17  L.  Ed.  70,  it  is 
said:  "To  constitute  a  case  of  derelict, 
the  abandonment  must  have  been  final, 
without  hope  of  recovery,  or  intention  to 
return.  If  the  crew  have  left  the  ship 
temporarily,  with  intention  to  return  after 
obtaining  assistance,  it  is  no  abandonment, 
nor  will  the  libelant  be  entitled  to  the 
salvage  as  of  a  derelict."  See  the  title 
SALVAGE.  And  see,  also,  The  Laura, 
14  Wall.  336,  20  L.  Ed.  813. 
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I.   Definitions  and  General  Consideration,  336. 

A.  Words  and  Phrases,  336. 

1.  Descent,  336. 

2.  Distribution,  336. 

3.  Universal  Succession,  336. 

4.  Heir,  Heirs  and  the  Like,  336. 

5.  "Next  of  Kin,"  336. 

6.  Terms  of  Kindred  Used  in  a  Statute,  337. 

7.  "Of  the  Blood,"  337. 

8.  "Estates  of  a  Decedent,"  337. 

9.  Descent  from  a  Patent  to  a  Child,  337. 

B.  Comparison  between  Statutory  and  Common  Law,  337. 

C.  Power  of  States,  338. 

D.  Effect  of   Amendment   or  Repeal  before   Descent   Cast — When   Right 

of  Inheritance  Vests,   338. 

E.  Estates  Descendible,  339. 

F.  Liability  of  Estates  to  Payment  of  Debts,  339. 

G.  Rights  of  Purchaser  from  Heir,  339. 

II.   Order  of  Descent  and  Persons  Entitled,  339. 

A.  What  Rules  Govern,  339. 

B.  Common  Law,  339. 

C.  Under  French  Civil  Code,  340. 

D.  Inheritance  by  Children,  340. 

E.  Inheritance  by  Posthumous   Child,  340. 
•      F.  Inheritance  by  Bastards,  340. 

1.  At  Common  Law,  340. 

2.  Under  Statutes,   340. 

3.  Where  Marriage  Is  Bona  Fide,  341. 
G.  Inheritance  by  Forced  Heir,  342. 

H.  Descent  of  Estate  Derived  from  a  Patent  or  Other  Kindred,  342. 
I.  Inheritance  by  Indians,  342. 

III.  Distribution  of  Personal  Estate,  342. 

IV.  Doctrine  of  Shifting  Inheritances,  343. 
V.   Release  of  Right  to  Inherit,  343. 

VI.   Agreements  Made  between  Heirs  to  Settle  Estates,  343. 

CROSS    REFERENCES. 

See  the  titles  Actions,  vol.  1,  p.  96;  Aliens,  vol.  1,  p.  210;  Appeal  and  Er- 
ror, vol.  1,  p.  333;  Bastardy,  vol.  3,  p.  204;  Bigamy  and  Polygamy,  vol.  3.  p. 
225;  Common  Law,  vol.  3,  p.  958;  Conflict  of  Laws,  vol.  3,  p.  1020:  Con- 
tribution and  Exoneration,  vol.  4,  p.  595 ;  Divorce  and  Alimony  ;  Escheat  ; 
Executors  and  Administrators;  Heir,  Heirs  and  the  Like;  Limitation 
of  Actions  and  Adverse  Possession  ;  Marshaling  Assets  and  Securities  ; 
Partition;  Patents;  Presumptions  and  Burden  of  Proof;  Public  Lands; 
Remainders,  Reversions  and  Executory  Interests;  Succession  Taxes; 
United  States  ;  War  ;  Witnesses. 

As  to  the  inheritances  by  and  from  aliens,  see  the  title  Aliens,  vol.  1,  p.  96. 
As  to  what  law  governs  the  succession  to  the  estate  of  a  person,  see  the  title 
Conflict  of  Laws,  vol.  3,  p.  1020.    As  to  the  disposition  of  lands  of  an  intes- 
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tate  when  there  are  no  heirs,  see  the  title  Escheat.  As  to  contribution  between 
heirs,  see  the  title  Contribution  and  Exoneration,  vol.  4,  p.  595.  As  to  the 
binding  effect  of  the  construction  of  a  statute  made  by  the  highest  court  of  a 
state,  see  the  title  Courts,  vol.  4,  p.  861.  As  to  the  liability  of  a  distributee  for 
an  excessive  distribution  of  property,  see  the  title  Executors  and  Administra- 
tors. As  to  proving  heirship,  see  the  titles  Evidence  ;  Heir,  Heirs  and  the  Like. 
As  to  the  lien  of  a  judgment  obtained  against  a  decedent  upon  a  reversionary  in- 
terest, see  the  title  Liens.  As  to  marshaling  securities  of  a  decedent  between  cit- 
izen and  foreign  heirs,  see  the  titles  Aliens,  vol.  1,  p.  228;  Marshaling  As- 
sets and  Securities.  As  to  rights  of  inheritance  in  pensions,  see  the  title  Pen- 
sions. As  to  the  presumption  of  survivorship,  and  distribution  accordingly,  see 
the  title  Presumptions  and  Burden  of  Proof.  In  regard  to  the  effect  on  descent 
made  by  the  rule  in  Shelley's  case,  see  the  title  Shelley's  Case,  Rule  in.  As 
to  rights  of  heir  in  confiscated  property,  see  the  title  War.  As  to  rights  of  a  child 
not  mentioned  in  will,  see  the  title  Wills.  For  case  where  cestui  que  trust  fails 
to  make  an  election,  see  the  title  Wills. 

I.    Definitions  and  General  Consideration. 

A.  Words  and  Phrases — 1.  Descent. — Descent  is  the  devolution  of  real 
property  to  the  heir  or  heirs  of  one  who  dies  intestate ;  the  transmission  by  suc- 
cession or  inheritance.1 

Kinds  of  Descent. — Descents  are  of  two  sorts,  lineal,  as  from  father  to 
son,  or  grandfather  to  son  or  grandson ;  and  collateral,  as  from  brother  to 
brother,  and  cousin  to  cousin,  etc. ;  they  are  also  distinguished  into  mediate  and 
immediate.  A  descent  may  be  said  to  be  mediate  or  immediate,  in  regard  to  the 
mediate  or  immediate  descent  of  the  estate  or  right ;  or  it  may  be  said  to  be 
mediate  or  immediate,  in  regard  to  the  mediateness  or  immediateness  of  the  ped- 
igree or  degree  of  consanguinity.2 

2.  Distribution. — Distribution  is  the  division  by  order  of  the  court  or  legal 
representative  having  authority,  among  those  entitled  thereto,  of  the  residue  of 
the  personal  estate  of  an  intestate,  after  payment  of  the  debts  and  charges.3 
Distribution  neither  gives  a  new  title  to  property,  nor  transfers  a  distinct  right 
in  the  estate  of  the  deceased  owner,  but  is  simply  declaratory  as  to  the  persons 
upon  whom  the  law  casts  the  succession,  and  the  extent  of  their  respective  in- 
terests.4 

3.  Universal  Succession. — Universal  succession  is  the  artificial  continuance 
of  the  person  of  a  deceased,  by  an  executor,  heir,  or  the  like,  so  far  as  succes- 
sion to  rights  and  obligations  is  concerned;  it  is  a  fiction.5 

4.  Heir,  Heirs  and  the  Like. — See,  generally,  the  title  Heir,  Heirs  and 
the  Like. 

5.  "Next  of  Kin." — In  ascertaining  who  is  meant  by  next  of  kin  in  a  statute 
of  Illinois  regulating  descents  or  distribution,  the  computation  must  be  made 
according  to  the  rules  of  the  common  law.0 


1.  Descent. — Bouvier's  Law  Diet.,  vol. 
1,  p.  550. 

2.  Kinds  of  descent. — Levy  v.  McCar- 
tee,  G   Pet.   102,  8  L   Ed.  334. 

A  descent  from  the  grandfather,  who 
dies  in  possession,  to  the  grandchild,  the 
father  being  then  dead,  or  from  the  uncle 
to  the  nephew,  the  brother  being  dead, 
is,  in  law,  an  immediate  descent,  although 
the  one  is  collateral  and  the  other  lineal; 
for  the  heir  is  in  the  per,  and  not  in  per 
and  cui.  On  the  other  hand,  with  refer- 
ence to  the  line  of  pedigree  or  consan- 
guinity, a  descent  is  often  said  to  be  im- 
mediate, when  the  ancestor  from  whom 
the  party  derives  his  blood  is  immediate, 


and  without  any  intervening  link  or  de- 
gree; and  mediate,  when  the  kindred  is 
derived  from  him,  mediante  altero,  an- 
other ancestor  intervening  between  them. 
Levy  v.  McCartee,  6  Pet.  102,  S  L  Ed. 
334. 

3.  Distribution. — Bouvier's  Law  Diet, 
vol.   1,  p.   550. 

4.  Robinson  v.  Fair,  128  U.  S.  53,  84. 
32  L.   Ed.   415. 

5.  Universal  succession. — Blackstone  v. 
Miller,  188  U.  S.  189,  204,  47  L.  Ed.  439. 

6.  Next  of  kin. — McCool  v.  Smith,  1 
Black  459.  17  L.  Ed.  218.  See,  generally, 
NEXT  OF  KIN. 
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6.  Terms  of  Kindred  Used  in  a  Statute. — By  the  rules  of  the  common 
law.  terms  of  kindred,  when  used  in  a  statute,  include  only  those  who  are  legit- 
imate, unless  a  different  intention  is  clearly  manifested." 

7.  "Of  the  Blood." — The  phrase  "of  the  blood,"  in  a  statute,  includes  the 
half  blood ;  this  is  the  natural  meaning  of  the  word  "blood,"  standing  alone,  and 
unexplained  by  any  context:  a  half  brother  or  sister  is  of  the  blood  of  the  in- 
testate, for  each  of  them  has  some  of  the  blood  of  a  common  parent  in  his  or 
her  veins ;  a  person  is.  with  the  most  strict  propriety  of  language,  affirmed  to  be 
of  the  blood  of  another,  who  has  any,  however  small,  portion  of  the  same 
blood,  derived  from  a  common  ancestor.  In  the  common  law,  the  word  "blood" 
is  used  in  the  same  sense :  whenever  it  is  intended  to  express  any  qualification, 
the  word  whole  or  half  blood  is  generally  used  to  designate  it.  or  the  qualifica- 
tion is  implied  from  the  context,  or  known  principles  of  law.8 

8.  "Estates  of  a  Decedent." — The  estate  of  a  decedent  is  neither  a  person 
nor  a  corporation.  It  can  neither  sue  nor  be  sued.  It  consists  of  property,  or 
rights  to  property,  the  title  of  which  passes  on  his  death,  with  right  of  posses- 
sion, according  to  the  varying  laws  of  the  states,  to  executors  of  a  will,  admin- 
istrator of  estates,  heirs  or  devisees,  as  the  case  may  be.  These  parties  represent 
in  their  respective  characters  the  rights  which  have  devolved  on  them  in  any 
controversy,  legal  or  equitable,  which  may  become  a  matter  of  judicial  contest 
with  other  parties  having  conflicting  interests.9 

9.  Descent  from  a  Parent  to  a  Child. — See  post,  "Descent  of  Estate  De- 
rived from  a  Parent  or  Other  Kindred,"  II,  H. 

B.  Comparison  between  Statutory  and  Common  Law. — In  the  United 
States  the  English  common  law  of  descents,  in  its  most  essential  features,  has 
been  universally  rejected,  and  each  state  has  established  a  law  of  descents  for 
itself.10  The  spirit  and  aims  of  the  two  systems  are  wholly  different.  One  seeks 
to  promote  accumulation;11  the  other,  diffusion.    One  recognizes  and  cherishes  the 


7.  Terms  of  kindred  used  in  a  statute. 
— McCool  v.  Smith,  1  Black  459,  470,  17 
L.    Ed.   218. 

8.  "Of  the  blood."— Gardner  v.  Collins, 
2  Pet.  58.  7  L.  Ed.  347.  See.  also,  Saun- 
ders v.  Gould,  4  Pet.  392,  7  L.  Ed.  897. 
See  post.  "Descent  of  Estate  Derived 
from  a   Parent  or  Other  Kindred,'*   11,   H. 

At  the  common  law,  a  man  might  some- 
times inherit,  who  was  of  the  whole  blood 
of  the  intestate,  who  could  not  have  in- 
herited from  the  first  purchaser;  as,  in 
*he  case  of  a  purchase  by  a  son,  who  dies 
without  issue,  and  hi?  uncle  inherits  the 
?ame.  and  dies  without  iccne,  the  father 
nay  inherit  the  same  fro  the  uncle,  al- 
i hough  he  could  not  inherit  from,  hi-  own 
son.  Gardner  v.  Collins,  2  Pet.  58,  7  L. 
Ed.  347 

9.  "Es+ates  of  a  decedent." — Hess  v. 
Reynold?.   113   U.   S.   73    76.   28   L.   Ed.   927 

10.  Comparison  bet v/een  statutory  and 
common  law. — Bates  v.  Brown,  5  Wall. 
710,  716,  18  L.  Ed.  535.  citing  4  Kent's 
Commentaries,  412  See  post.  "Common 
Law."  II,  B.  See,  genera'lv,  the  title 
COMMON'  LAW.  vol    3,  p.  958. 

ore  the  Revolution,  some  of  the 
colonie-  had  passed  laws  regulating  the 
de-cent  of  real  property  upon  principles 
essentially  different  from  those  of  the 
common  law  In  most  of  them  the  com- 
mon law  subsisted  until  after  the  close  of 
the  Revolution  and  the  return  of  peace. 
It   prevailed   in   Virginia   until    the   act    of 

5  U  S  Enc-22 


her  legislature  of  1785  took  effect,  and  it 
was,  perhaps,  the  law  upon  this  subject 
in  "the  Northwestern  Territory,"  at  the 
time  of  its  cession  in  1784  by  Virginia  to 
the  United  States.  With  the  close  of  the 
Revolution  came  a  new  state  of  things. 
There  was  no  monarch,  and  no  privi- 
leged class.  The  equality  of  the  legal 
rights  of  every  citizen  was  a  maxim  uni- 
versall>r  recognized  and  acted  ur>on  as 
fundamental.  The  spirit  from  which  it 
proceeded  has  founded  and  shaped  our  in- 
stitutions, state  and  national,  and  has  ;m- 
pressed  itself  upon  the  entire  jurispru- 
dence of  the  countrv.  Bates  v.  Brown, 
5  Wall.  710,  716,  18  L.   Ed.   535. 

11.  Bates  z:  Brown.  5  Wall.  710.  717.  18 
L.    Ed.   535. 

These  principles  sprang  from  the  mar- 
tial genius  of  the  feudal  system.  When 
that  system  lost  its  vigor,  and  in  effect 
na?sed  away,  they  were  sustained  and 
cherished  by  the  spirit  which  controlled 
the  civil  polity  of  ^he  kingdom.  The 
celebrated  statute  of  12  Charles  II,  ch. 
24.  which  Blackstone  pronounces  a 
greater  acquisition  to  private  property 
than  magna  charta  was  followed  by  no 
change  in  the  canons  of  descent.  The 
dominant  principles  in  the  British  con- 
stitution have  always  been  monarchical 
and  aristocratic.  These  canons  tend  to 
prevent  the  diffusion  of  landed  property, 
and  to  promote  its  accumulation  in  the 
hands    of    the    few.      They    thus    conserve 
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exclusive  claim  of  the  eldest  son ;  the  other,  the  equal  rights  of  all  his  brothers 
and  sisters.  The  latter  makes  no  distinction  on  account  of  age,  sex,  or  half 
blood.12 

C.  Power  of  States. — The  power  of  the  states  of  the  Union  to  regulate  the 
rule  of  descent  to  real  property  within  their  limits  is  undoubted.13  The  power 
of  the  state  in  this  respect  follows  from  her  sovereignty  within  her  limits,  as 
to  all  matters  over  which  jurisdiction  has  not  been  expressly  or  by  necessary  im- 
plication transferred  to  the  federal  government.  The  title  and  modes  of  disposi- 
tion of  real  property  within  the  state  are  not  matters  placed  under  the  control 
of  federal  authority.  Such  control  would  be  foreign  to  the  purposes  for  which 
the  federal  government  was  created,  and  would  seriously  embarrass  the  landed 
interests  of  the  state.14 

D.  Effect  of  Amendment  or  Repeal  before  Descent  Cast — When  Right 
of  Inheritance  Vests. — It  is  a  familiar  principle,  that,  before  rights  derived 
under  public  laws  have  become  vested  in  particular  individuals,  the  state,  for  its 
own  convenience  and  the  public  good,  may  amend  or  repeal  the  law  without  just 
cause  of  complaint.  Accordingly  the  heir  apparent  loses  no  legal  right  if,  before 
descent  cast,15  the  law  of  descents  is  changed  so  as  to  shift  the  inheritance  to 
another,  however  his   expectations   may  be  disappointed.16 

When  Right  of  Inheritance  Vest. — Until  the  death  of  the  ancestor 
occurs,  the  law  of  descent  and  distribution  may  be  moulded  according  to  the 
will  of  the  legislature.17  Laws  upon  those  subjects  in  such  cases  take  effect  at 
once,  in  all  respects  as  if  they  had  preceded  the  birth  of  such  persons  then  liv- 
ing. Upon  the  death  of  the  husband  and  the  ancestor,  the  rights  of  the  widow 
and  the  heirs  become  fixed  and  vested.18    Thereafter  their  titles  respectively  rest 


the  splendor  of  the  nobility  and  the  in- 
fluence of  the  leading-  families,  and  rank 
and  wealth  are  .the  bulwarks  of  the  throne. 
The  monarch  and  the  aristocracy  give  to 
each  other  reciprocal  support.  Power  is 
ever  eager  to  enlarge  and  perpetuate  it- 
self, and  the  privileged  classes  cling  to 
these  rules  of  descent  with  a  tenacity 
characteristic  of  their  importance — as 
means  to  the  end  they  are  intended  to 
help  to  subserve.  Bates  v.  Brown,  5 
Wall.    710,   715,  716,   18   L.   Ed.    535. 

12.  Bates  v.  Brown,  5  Wall.  710,  717,  18 
L.   Ed.   535. 

13.  Power  of  states. — United  States  v. 
Fox,  94  U.  S.  315,  320,  24  L.  Ed.  192: 
Magoun  v.  Illinois  Trust,  etc.,  Bank,  170 
U.  S.  283,  289,  42  L.  Ed.  1037;  Cope  V. 
Cope,  137  U.  S.  682.  684,  34  L.  Ed.  832; 
Green  v.  Biddle.  8  Wheat.  1,  11,  5  L.  Ed. 
547,  Hess  v.  Reynolds.  113  U.  S.  73,  76, 
28    L.    Ed.   927;    Bates   v.    Brown,    5    Wall. 

710,  716,   18   L.   Ed.   535. 

14.  United  States  v.  Fox,  94  U  S.  315, 
320,  24  L.   Ed.   192. 

15.  Effect  of  amendment  or  repeal  be- 
.fore  descent  cast. — Kring  7'.  Missouri.  107 

U.    S.   221,   250,   27   L.    Ed.    506.      See,  gen- 
erally, the  title  STATUTES. 

If  a  statute  of  descents  be  repealed,  it 
has  never  been  supposed  that  rights  of 
property  already  vested  during  its  exist- 
ence, were  gone  by  such  reoeal.  Society 
for  the  Propagation  of  the  Gospel  v.  New 
Haven.  8  Wheat.  464.  493.  5  L.   Ed.  662. 

16.  Kring  v.  Missouri,  107  U.  S.  221,  250, 
27   L.   Ed.  r,0(S. 

17.  Randall  v.  Kreiger,  23  Wall.  137,  148, 
23   L.    Ed.    124;   Pike  v.   Wassell,  94  U     S 

711,  714,   24  L.   Ed.   30T. 


The  heir,  during  the  lifetime  of  his  an- 
cestor, has  no  right,  claim,  title  or  in- 
terest, in  the  ancestral  estate.  It  is  a 
mere  naked  expectancy,  liable  to  be  de- 
feated at  the  will  of  the  ancestor,  at  all 
times,  and  in  no  just  sense,  a  possibility 
of  interest,  a  right  in  the  thing  itself. 
Comegys  v.  Vasse,  1  Pet.  193,  220,  7  L. 
Ed.   108. 

"Next  of  kin  or  legatees  have  no  rights 
in  the  estate  of  a  living  person.  His  cred- 
itors indeed,  may,  upon  proper  proceed- 
ings, and  due  notice  to  him,  in  a  court 
of  law  or  of  equity,  have  specific  portions 
of  his  property  applied  in  satisfaction  of 
their  debts.  But  neither  creditors  nor 
purchasers  can  acquire  any  rights  in  his 
property  through  the  action  of  a  court  of 
probate,  or  of  an  administrator  appointed 
by  that  court,  dealing,  without  any  notice 
to  him.  with  his  whole  estate  as  if  he 
were  dead."  Scott  v.  McNeal,  154  U.  S. 
34.  49,  38  L.  Ed.  896.  See,  generally,  the 
title  EXECUTORS  AND  ADMINIS- 
TRATORS. 

18.  Randall  v.  Kreiger,  23  Wall.  137, 
148.  23   L.   Ed.   124. 

But  in  Maryland  the  death  of  the  dev- 
isee of  a  contingent  executory  devise, 
where  the  devisee  died  before  the  con- 
tingency, was  not  made  the  point  of  time 
from  which  the  descent  and  heirship  were 
to  be  traced  by  her  statute  of  descents 
which  enacted  as  follows:  "That  no  right 
in  the  inheritance  shall  accrue  to  or  vest 
in  any  person,  other  than  to  children  of 
the  intestate  and  their  descendants,  un- 
less such  person  is  in  being,  and  capable 
in  law  to  take  as  heir,  at  the  time  of  the 
intestate's  death;  but  any  child  or  descent 
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upon   the   same   foundation,   and   are   protected   by   the   same   sanctions  as  other 
rights  of  property.1* 

E.  Estates  Descendible. — Although  the  title  to  a  leasehold  term  would 
pass  to  the  personal  representatives  as  personalty,  the  covenant  to  convey  con- 
tained in  such  lease  will  pass  by  descent  to  the  heir  at  law  as  if  it  had  been 
contained  in  a  separate  instrument.20 

F.  Liability  of  Estates  to  Payment  of  Debts.— See  the  title  Executors 
and  Administrators. 

G.  Rights  of  Purchaser  from  Heir.— In  Louisiana,  purchasers  from  a  sole 
instituted  heir  could  not  defend  against  the  claim  of  the  legal  and  actual  heir.21 

II.  Order  of  Descent  and  Persons  Entitled. 

A.  What  Rules  Govern. — The  state  statutes  prescribe  the  scheme  of  de- 
scent,22 but  where  a  statute  makes  no  provision  as  to  how  the  estate  of  an  in- 
testate shall  descend,  the  rules  of  the  common  law  will  prevail.23 

B.  Common  Law. — By  the  common  law,  actual  seizin,  or  seizin  in  deed,  is 
indispensable  to  the  inheritable  quality  of  estates.  If  the  ancestor  were  not 
seized,  however  clear  his  right  of  property,  the  heir  cannot  inherit.  According 
to  the  canons  of  descent,  hereditaments  descend  lineally,  but  can  never  ascend. 
This  rule  is  applied  so  rigidly  that  it  is  said  "the  estate  shall  rather  escheat  than 
violate  the  laws  of  gravitation."  The  male  issue  is  admitted  before  the  female. 
When  there  are  two  or  more  males,  the  eldest  only  shall  inherit,  but  females 
altogether.  Lineal  descendants,  in  infinitum,  represent  their  ancestors,  standing 
in  the  same  place  the  ancestor  would  have  stood,  if  living.  On  failure  of  lineal 
descendants  of  the  ancestor,  the  inheritance  descends  to  his  collateral  relations — 
being  of  the  blood  of  the  first  purchaser — subject  to  the  three  preceding  rules. 


of  the  intestate,  born  after  the  death  of 
the  intestate,  shall  have  the  same  right  of 
inheritance,  as  if  born  before  the  death 
of  the  intestate."  Barnitz  v.  Casey,  7 
Cranch  456,  470,  3   L.   Ed.  403. 

19.  Randall  v.  Kreiger,  23  Wall.  137, 
148,   23   L.    Ed.   124. 

20.  Estates  descendible. — Prout  v. 
Roby,  15  Wall.  471.  476.  21  L.  Ed.  58.  See 
the  titles  COVEXAXTS.  ante,  p.  5;  EX- 
ECUTORS AXD  ADMIXISTRATORS; 
LAXDLORD  AXD  TEXANT. 

21.  Rights  of  purchaser  from  heir. — 
Gaines  v.  Xew  Orleans,  6  Wall.  642,  713, 
18  L-  Ed.  950  See.  also,  Gaines  v.  Liz- 
ardi,  154  U.  S..  appx.,  555,  18  L.  Ed.  967. 
See.  generally,  the  title  VEXDOR  AXD 
PURCHASER. 

On  suit  brought  by  the  real  and  para- 
mount heir  claiming  under  a  will  of  one 
date  to  recover  possession,  it  is  no  de- 
fense by  a  party  in  possession  under 
sales  made  by  the  executors  or  alleged  in- 
stituted heir  under  an  earlier  and  now 
annulled  will,  that  the  estate  of  the  tes- 
tator was  insolvent.  Gaines  v.  Xew  Or- 
leans,  6  Wall.   642,   18   L.    Ed.  950. 

22.  What  rules  govern. — See  ante, 
"Comparison  between  Statutory  and  Com- 
mon Law,"  I,  B;  "Power  of  State,"  I,  C; 
post,    "Inheritance    by    Indians,"    II,    I. 

In  Pennsylvania  it  has  been  held  that 
the  vested  estate  of  an  infant  devisee,  who 
dies  under  age,  unmarried  and  without  is- 
sue, should  be  divided  according  to  the 
intestate  laws,  which  give  an  equal  di- 
vision to  the  remaining  brothers  and  sis- 


ters. Anonymous.  1  Dall.  1,  1  L.  Ed.  11; 
Kerlin  v.  Bull,  1  Dall.  175,  1  L.  Ed.  88. 

By  the  law  of  descent  of  Maryland,  a 
person  claiming  as  heir  must  prove  him- 
self heir  of  the  person  last  seised  of  the 
estate;  and  if  an  intestate  leaves  a  brother 
of  the  whole  blood,  who  survived  him, 
and  died  without  issue,  and  without  hav- 
ing ever  been  actually  seised  of  the  es- 
tate, it  will  descend  to  the  half  blood  of 
the  person  so  last  actually  seised.  Chirac 
V.   Reinecker.  2   Pet.   613,  7   L.   Ed.   538. 

The  Pennsylvania  court  held  that  un- 
der the  legislative  act  of  1764.  the  eldest 
son  of  the  eldest  son  of  an  intestate,  is 
entitled  to  an  estate,  which  cannot  be  di- 
vided, at  the  valuation,  in  the  same  man- 
ner as  his  father.  Walton  v.  Willis,  1 
Dall.   351,   353,   1    L.    Ed.   171. 

23.  Barnitz  v.  Casey,  7  Cranch  456.  3 
L.  Ed.  403;  Johnson  v.  Haines.  4  Dall. 
64,   1   L.   Ed.  743. 

The  statute  of  descents,  in  Maryland, 
has  not  declared  how  an  intestate  estate 
shall  descend,  which  was  derived  to  the 
intestate  from  his  half-brother,  or  from 
his  brother  of  the  whole  blood,  or  from 
his  son  or  daughter,  or  from  his  wife;  but 
such  estates  are  left  to  descend  as  at 
common  law.  Barnitz  v.  Casey,  7  Cranch 
456,  3  L.   Ed.   403. 

In  Pennsylvania  it  has  been  held  that 
where  a  person  dies  intestate  leaving  no 
widow,  issue,  father,  mother,  brothers  or 
sisters,  his  common-law  heirs  are  entitled 
to  his  real  estate,  as  the  act  of  1794  did 
not  provide  for  such  case.  Johnson  v. 
Haines,   4   Dall.   64,   1   L.   Ed.   743. 
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The  collateral  heir  of  the  intestate  must  be  his  collateral  kinsman  of  the  whole 
blood.  In  collateral  inheritances,  the  male  stock  is  preferred  to  the  female. 
Kindred  of  the  blood  of  the  male  ancestor,  however  remote,  are  admitted  be- 
fore those  of  the  blood  of  the  female,  however  near,  unless  where  the  lands  have, 
in  fact,  descended  from  a  female.24 

C.  Under  French  Civil  Code. — The  750th  article  of  the  French  civil  code 
provides  that  in  case  of  the  previous  decease  of  the  father  and  mother  of  a  per- 
son dead  without  issue,  his  brother  and  sister,  or  their  descendants,  are  called 
to  the  succession,  to  the  exclusion  of  ancestors  and  other  collaterals.2"' 

D.  Inheritance  by  Children. — The  general  consent  of  the  most  enlightened 
nations  has,  from  the  earliest  historical  period,  recognized  a  natural  right  in 
children  to  inherit  the  property  of  their  parents.26 

E.  Inheritance  by  Posthumous  Child. — A  posthumous  child  does  not  pos- 
sess, until  born,  any  estate  in  the  real  property  of  which  his  father  died  seized 
which  can  affect  the  power  of  the  court  to  convert  the  property  into  a  personal 
fund,  if  the  interest  of  the  children  then  in  being,  or  the  enjoyment  of  the  dower 
right  of  the  widow,  requires  such  conversion.  Whatever  estate  devolves  upon 
him  at  his  birth  is  an  estate  in  the  property  in  its  then  condition.27  Where  one 
class  of  posthumous  children  are  provided  for  in  a  state  statute,  there  is  no 
reason  to  believe  that  another  was  intended  to  be  included.28 

F.  Inheritance  by  Bastards — 1.  At  Common  Law. — At  common  law 
bastards  were  nullius  filius,  and  incapable  of  inheriting  as  heirs,  either  to  their 
putative  father  or  mother,  or  to  any  one  else.29 

2.  Under  Statutes. — By  the  laws  of  many  states  natural  children  are  per- 
mitted to  inherit30  from  the  mother31  and  also  from  the  father  in  case  of  the 
after  marriage  of  their  parents,32  or  where  there  are  no  lawful  children,33   or 


24.  Common  law. — Bates  v.  Brown,  5 
Wall.  710.  714,  18  L.  Ed.  535,  citing  Wat- 
kins  on  Descents.  95.  See  ante,  "Com- 
parison between  Statutory  and  Common 
Law."  I,  B.  See,  generally,  the  title 
COMMON  LAW,  vol.  3,  p.  958. 

25.  Under  French  civil  code. — Ennis  v. 
Smith,   14  How.  399.  430,  14   L.   Ed.  47'?. 

26.  Inheritance  by  children. — United 
States  v.  Perkins,  163  U.  S.  625,  628,  41 
L.  Ed.  287;  Magoun  v.  Illinois  Trust,  etc., 
Bank,  170  U.  S.  283,  288,  291,  42  L.  Ed. 
1037. 

27.  Inheritance  by  posthumous  child. 
— Knotts  v.  Stearns,  91  U.  S.  638,  640,  23 
L.    Ed.    252. 

28.  Bates  v.  Brown,  5  Wall.  710,  718, 
18  L.  Ed.  535,  construing  statute  of  Illi- 
nois. 

29.  At  common  law. — Brewer  v. 
Blougher,  14  Pet.  178,  181,  10  L.  Ed.  408. 
See,  generally,  the  titles  BASTARDY,  vol. 
3.  p.  204;  COMMON  LAW,  vol.  3,  p. 
958. 

30.  Under  statutes. — Cope  v.  Cope,  137 
U  S.  682,  684,  34  L.  Ed.  832.  See,  gen- 
erally, the  titles  BASTARDS,  vol.  3,  p. 
204;  BIGAMY  .VXD  POLYGAMY,  vol. 
3    p.   225. 

The  first  law  of  Illinois,  making  the 
blood  of  bastards  heritable,  was  passed 
in  1829;  this  was  wholly  prospective.  Mc- 
Cool  v.  Smith,  1  Black  459,  466,  17  L.   Ed. 

Where  a  mother,  while  the  children 
were  minors,  receipted  and  relinquished 
in  her  own  right  and  for  the  minors,  all 
claims  again-t  the  father,  it  was  held  that 


the  release  for  the  minors  was  void,  as 
a  natural  guardian  has  no  power  to  re- 
lease the  claim  of  a  ward  to  an  inheritance 
without  the  sanction  of  some  tribunal. 
Naeglin  v.  De  Cordoba,  171  U.  S.  638,  C41. 
43  L.  Ed.  315.  See  post,  "Release  of 
Richt    to    Inherit,"   V. 

31.  Cope  v.  Cope,  137  U.  S.  6S2,  684,  34 
L.   Ed.  832. 

The  expression  in  the  clause  of  a  statute 
which  declares  that  the  illegitimate  chil- 
dren spoken  of  shall  be  capable  of  in- 
heriting from  their  mother  and  from  each 
other,  "in  like  manner  as  if  born  in  law- 
ful wedlock,"  does  not  imply,  that  those 
children  only  were  intended  to  be  pro- 
vided for,  whose  parents  were  capable  of 
contracting  a  lawful  marriage  with  each 
other.  Brewer  v.  Blougher,  14  Pet.  178, 
199,   10    L.    Ed.    408. 

32.  Cope  v.  Cope,  137  U.  S.  682,  684,  34 
L.    Ed.    832. 

Strict  construction. — Legislation  ad- 
mitting illegitimate  children  to  the  right 
of  succession  is  undoubtedly  in  deroga- 
tion of  the  common  law,  and  should  be 
strictly  construed,  and  hence  it  has  gen- 
erally been  held  that  laws  permitting 
such  children,  whose  parents  have  since 
married,  to  inherit,  do  not  apply  to  the 
fruits  of  an  adulterous  intercourse.  Cope 
V.  Cope,  137  U.  S.  682,  685,  34  L.  Ed. 
B32 

33.  Cope  v.  Cope,  137  U.  S.  6S2,  684,  34 
L.    Ed.    832. 

While  under  the  common  law  illegiti- 
mate children  did  not  inherit  from  their 
father,    the    statutes    of    New    Mexico    in- 
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where  an  adoption  or  recognition  is  made  in  due  form.-4  or  where  recognition 
is  made  by  will.35  And  if  the  question  of  paternity  be  satisfactorily  settled 
there  would  seem  to  be  power  in  the  legislature  to  endow  even  the  children  of 
an  adulterous  intercourse  with  inheritable  blood  from  the  father.36  Provisions 
have  also  been  made  permitting  bastards  to  inherit  from  others  than  the  father 
and  mother.37 

3.    Where   Marriage   Is   Bona   Fide.— By   the   law   of   Louisiana,  if   a  man 
bona  fide  believed  a  woman  free  to  marry  him  on  account  of  the  invalidity  of 


troduced  a  new  rule  of  inheritance  (Comp. 
Laws,  New  Mexico,  1884,  tit.  20,  <s>\.  4, 
§  1435,  p.  680):  "Natural  children,  in  the 
absence  of  legitimate,  are  heirs  to.  their 
father's  estate,  in  preference  to  the  as- 
cendants, and  are  direct  heirs  to  the 
mother  if  she  die  intestate."  In  other 
words,  under  this  statute,  there  being  no 
legitimate  children,  illegitimate  children 
inherit.  Naeglin  v.  De  Cordoba,  171  U. 
S.   63S,   640,  43   L.   Ed.   315. 

34.  Cope  v.  Cope,  137  U.  S.  682,  684,  34 
L.   Ed.   832. 

Recognition. — By  the  statutes  of  Kan- 
sas illegitimate  children  could  inherit  from 
their  father  when  they  had  been  recog- 
nized by  him,  provided  such  recognition 
was  general  and  notorious,  or  in  writing. 
Hutchinson  Invest.  Co.  v.  Caldwell,  152 
U.  S.  65,  67.  38  L.  Ed.  356,  citing  Gen.  Stat. 
Kansas,  786,  c.   33,  §§  22,   23. 

35.  Cope  v.  Cope,  137  U.  S.  682,  684,  34 
L.    Ed.    832. 

Under  art.  27  of  the  Louisiana  Code,  an 
illegitimate  child  may  inherit  from  the 
father  upon  the  father's  acknowledgment 
in  his  will  that  such  child  is  his;  and  even 
though  the  lands  were  sold  under  a  former 
will,  the  child  may  recover  them  from 
the  purchasers.  Gaines  v.  Hennen,  24 
How.  553.  16  L.  Ed.  770.  See.  also, 
Gaines  v.  New  Orleans,  6  Wall.  642,  697, 
18   L.   Ed.  950. 

38.  Cope  v.  Cope,  137  U.  S.  682,  685,  34 
L.  Ed.  832. 

The  territorial  statute  of  Utah,  enacted 
in  1852  (Comp.  Laws  of  Utah.  1876,  § 
.  which  provides  as  follows:  "Illegit- 
imate children  and  their  mothers  inherit 
in  like  manner"'  (as  legitimate)  "from 
the  father,  whether  acknowledged  by  him 
or  not,  provided  it  shall  be  made  to  ap- 
pear to  the  satisfaction  of  the  court  that 
he  was  the  father  of  such  illegitimate 
child  or  children."  was  valid,  and  was  not 
abrogated  and  annulled  by  the  antipolyg- 
amy  act  of  congress  of  July  1,  1862,  12 
Stat.  501,  ch.  126.  Cope  v.  Cope,  137  U. 
S.   682,  684,   686,   34   L.    Ed.   832. 

The  act  of  congress  of  March  22,  1882, 
commonly  known  as  the  Edmunds  law, 
22  Stat.  30,  ch.  47,  which,  while  providing 
for  further  punishment  for  polygamy  and 
its  accompanying  evils,  in  §  7  expressly 
legitimates  the  issue  of  polygamous  or 
Mormon  marriages  born  prior  to  Jan- 
uary 1.  1SS3.  The  law  remained  substan- 
tially in  this  condition  until  March  3, 
1887,  when  the  act  of  congress  known  as 
the    Edmunds-Tucker    law,    24    Stat..  635, 


ch  397,  was  passed,  the  11th  section  of 
which  provides  that  "the  laws  enacted  by 
the  legislative  assembly  of  the  territory 
of  Utah  which  provide  for  or  recognize 
the  capacity  of  illegitimate  children  to  in- 
herit, or  to  be  entitled  to  any  distributive 
share  in,  the  estate  of  the  father  of  any 
such  illegitimate  child,  are  hereby  disap- 
proved and  annulled  and  no  illegitimate 
child  shall  hereafter  be  entitled  to  in- 
herit from  his  or  her  father,  or  to  receive 
any  distributive  share  in  the  estate  of  his 
or  her  father:  Provided,  that  this  section 
shall  not  apply  to  any  illegitimate  child, 
born  within  twelve  months  after  the  pas- 
sage of  this  act,  nor  to  any  child  made 
legitimate  by  the  7th  section  of  the  act" 
of  1882.  Here,  then,  is  the  first  clear  and 
unqualified  declaration  of  congress  of  its 
disapproval  of  the  legislation  of  Utah 
recognizing  the  inheritable  capacity  of  the 
issue  of  polygamous  marriages;  and  so 
careful  is  congress  of  rights  acquired  or 
existing  under  these  laws  that  it  accepts 
by  special  proviso  all  children  declared 
to  be  legitimate  by  the  7th  section  of  the 
act  of  1882.  as  well  as  all  illegitimate 
children  born  within  twelve  months  after 
the  passage  of  this  act.  Cope  v.  Cope, 
137   U.    S.   682,   68S,   34   L.    Ed.    832. 

37.  The  act  of  the  legislature  of  Mary- 
land, passed  December  session.  L825,  en- 
titled "an  act  relating  to  illegitimate  chil- 
dren," provides,  that  "the  illegitimate 
child  or  children  of  any  female,  and  the 
issue  of  any  such  child  or  children,"  are 
declared  capable  in  law  "to  take  and  in- 
herit both  real  and  personal  estate  from 
their  mother  and  from  each  other,  and 
from  the  descendants  of  each  other,  as 
the  case  may  be,  in  like  manner  as  if 
born  in  lawful  wedlock."  J.  S.,  who  had 
several  children  who  were  the  children  of 
an  incestuous  connection,  conveyed  a 
tract  of  land  in  the  state  of  Maryland  to 
one  of  those  children;  the  grantee  died  in- 
testate and  without  issue,  seised  in  fee  of 
the  land;  two  brothers  and  one  sister  of 
thi^  incestuous  intercourse  survived  him. 
Held,  that  under  this  act  they  inherited 
the  estate  of  their  deceased  brother. 
Brewer  v.  Blougher,  14  Pet.  178,  10  L.  Ed. 
408. 

Bastards  could  not  inherit  from  a  legit- 
imate   brother   under    the    Virginia    act    of 

i  ents  of  1789,  which  provided  that 
"bastards  also  shall  be  capable  of  in- 
heritance, on  the  part  of  thrir  mother  in 
like   manner   as   if   they   had    been   lawfully 

"tten  of  such  mother."  Stevenson  v. 
Sullivant,   5   Wheat.   207,   5   L.   Ed.   70. 
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a  former  marriage ;  and  with  such  a  belief  of  this,  does  marry  her,  such  mar- 
riage has  its  civil  effects;  and  the  child  born  of  it  is  legitimate,  and  can  inherit 
its  father's  estate.38 

G.  Inheritance  by  Forced  Heir. — A  forced  heir  is  entitled  by  the  law 
of  Louisiana  to  such  a  portion  of  her  father's  estate  as  he  could  not  deprive  her 
of,  either  by  donations  inter  vivos  or  mortis  causa.39 

H.  Descent  of  Estate  Derived  from  a  Parent  or  Other  Kindred. — 
Rhode  Island. — The  statute  of  descents  of  Rhode  Island,  of  1822,  enacts,  that 
"when  the  title  to  any  estate  of  inheritance,  as  to  which  the  person  having  such 
title  shall  die  intestate,  came  by  descent,  gift  or  devise  from  the  parent  or  other 
kindred  of  the  intestate,  and  such  intestate  die  without  children ;  such  estate  shall 
go  to  the  kin  next  to  the  intestate,  of  the  blood  of  the  person  from  whom  such 
estate  came  or  descended,  if  any  there  be."40 

I.  Inheritance  by  Indians. — The  right  of  inheritance  in  the  land  granted 
by  the  United  States,  by  a  treaty,  to  a  member  of  an  Indian  tribe  whose  tribal 
organization  is  still  recognized  by  the  government  of  the  United  States,  is  con- 
trolled by  the  laws,  usages  and  customs  of  the  tribe,  and  not  by  the  laws  of  the 
state  within  which  the  land  lies,  nor  by  any  action  of  the  secretary  of  the  inte- 
rior.41 

III.    Distribution  of  Personal  Estate. 

In   General. — The   state   statutes   prescribe   the   scheme   of   distribution.42 


38.  Where   marriage     is     bona     fide. — 

Gaines  v.  New  Orleans.  6  Wall.  642,  18  L. 
Ed.   950. 

39.  Inheritance  by  forced  heir. — Patter- 
son v.  Gaines,  6  How.  550,  602,  12  L.  Ed. 
553. 

40.  Descent  of  estate  derived  from  a 
parent  or  other  kindred. — Gardner  v.  Col- 
lins, 2  Pet.  58.  7  L.  Ed.  347.  See  ante, 
"Of  the  Blood,"  I,  A,  7. 

A  descent  from  a  parent  to  a  child  can- 
not be  construed  to  mean  a  descent 
through,  and  not  from,  a  parent.  Gard- 
ner v.  Collins,  2  Pet    58,  7  L.  Ed.  347. 

It  is  true,  that  in  a  sense,  an  estate  may- 
be said  to  come  by  descent  from  a  re- 
mote ancestor  to  a  person  upon  whom  it 
has  devolved,  through  many  intermediate 
descents;  but  this,  if  not  loose  language, 
is  not  that  sense  which  is  ordinarily  an- 
nexed to  the  terms.  When  an  estate  is 
said  to  have  descended  from  A  to  B,  the 
natural  and  obvious  meaning  of  the 
words  is,  that  it  is  an  immediate  descent 
from  A  to  B.  Gardner  v.  Collins,  2  Pet. 
58,  7   L.   Ed.  347. 

Those  who  succeed  by  inheritance  to 
the  estate  and  interest  of  their  mother, 
occupy  the  same  position  as  she  would 
have  done  had  she  lived.  Cross  v.  Allen, 
141  U.  S.  528,  534,  35  L.  Ed.  843. 

An  estate,  situate  in  Rhode  Island,  was 
devised  by  John  Collins  to  his  daughter, 
Mary  Collins,  in  fee;  Mary  Collins  inter- 
married with  Caleb  Gardner,  and  upon 
her  death,  in  1806,  the  estate  descended 
to  her  three  children.  John,  George  and 
Marv  C.  Gardner;  John  and  George 
Gardner  died  intestate  and  without  issue, 
and  Mary  C.  Gardner,  as  heir  to  her 
brothers,  became  seised  of  the  whole  es- 
tate, and  died  in  1822.  Held,  that  under 
the  provisions  of  the  law  of  descents  of 
Rhode  Island,  two-thirds  of  the  estate  of 


Mary  C.  Gardner  descended  to  Samuel 
F.  Gardner,  Eliza  Phillips,  formerly 
Eliza  Gardner,  and  Mary  Clark,  formerly 
Mary  Gardner,  children  of  Caleb  Gardner 
by  a  former  marrage;  they  being  broth- 
ers and  sisters  of  the  half  blood  of  Mary 
C.  Gardner;  it  being  admitted,  that  the 
remaining  one-third,  which  Mary  C.  Gard- 
ner took  by  immediate  descent  from  her 
mother,  belonged  to  the  heirs  of  the 
whole  blood  of  John  Collins.  Gardner  v. 
Collins,  2   Pet.   58,  7   L-    Ed.   347. 

41.  Inheritance  by  Indians. — Jones  v. 
Meehan,  175  U.  S.  1,  29,  44  L.  Ed.  49. 
See,  generally,  the  title  INDIANS. 

42.  Distribution  of  personal  estate. — 
Byers  v.  McAuley,  149  U.  S.  608,  621,  37 
L.  Ed.  867. 

Under  the  statute  of  distribution  of 
Maryland,  where  the  rent  of  a  house  was 
bequeathed  to  a  daughter  for  life  and  at 
her  death  it  was  directed  that  the  house 
be  sold  and  "the  avails  thereof  become 
the  property  of  her  children  or  child 
when  she  or  they  have  arrived  at  the  age 
of  twenty-one  years,"  and  a  child  was 
born  who  lived  twenty-eight  years,  the 
house  in  the  meantime  not  being  sold,  the 
daughter  of  the  testator  was  entitled  to  a 
vested  estate  in  fee  at  the  death  of  the 
child.  Cropley  v.  Cooper,  19  Wall.  167, 
168,  22  L.  Ed.  109. 

Whore  a  husband  and  wife,  in  order  to 
carry  out  an  antenuptial  agreement,  con- 
veyed personal  property  to  a  trustee,  with 
directions  to  hold  a  part  of  it  for  the  sole 
and  separate  use  of  the  wife,  with  a 
power  to  the  wife  to  alien  or  devise  it, 
such  part  goes,  if  she  dies  intestate,  to 
1ier  next  of  kin,  free  of  all  rlaim  on  the 
part  of  the  husband.  Marshall  v.  Bea'!, 
6  How.   70,  12  L.  Ed.  347. 

But  where  a  legacy  was  left  to  a  trustee 
for  the  benefit  of  the  wife,  and  the  trustee 


DESCENT  AXD  DISTRIBUTION. 


343 


Common  Law. — By  the  common  law,  as  it  stood  in  the  reign  of  Henry  II, 
a  man's  goods  were  to  be  divided  into  three  equal  parts ;  of  which  one  went  to 
his  heirs  or  lineal  descendants,  another  to  his  wife,  and  a  third  was  at  his  own 
disposal;  or  if  he  died  without  a  wife,  he  might  then  dispose  of  one  moiety,  and 
the  other  went  to  his  children:  and  so,  e  converso,  if  he  had  no  children,  the  wife 
was  entitled  to  one  moiety,  and  he  might  bequeath  the  other;  but  if  he  died 
without  either  wife  or  issue,  the  whole  was  at  his  own  disposal.43 

IV.   Doctrine   of   Shifting  Inheritances. 

Common  Law. — If  lands  are  given  to  a  son,  who  dies,  leaving  a  sister  his 
heir,  if  the  parents  have,  at  any  distance  of  time  afterwards,  another  son,  the 
common  law  d wests  the  descent  upon  the  sister,  in  favor  of  such  son,  and  he  is 
entitled  to  take  the  estate  as  heir  to  his  brother.44 

V.    Release  of  Right  to  Inherit, 

Power  of  Natural  Guardian  to  Release. — A  natural  guardian  has  no  power 
to  release  the  claim  of  a  ward  to  an  inheritance  without  the  sanction  of  some 
tribunal.45 

Heir  Just  Come  of  Age. — Releases  are  void  that  have  been  obtained  from 
heirs  who  had  just  come  of  age  and  were  ignorant  of  the  nature  or  value  of  their 
title.46 

VI.    Agreements  Made  between  Heirs  to  Settle  Estates. 
Where    heirs   have    made    agreements   in    regard    to    dividing   their   ancestor's 


was  directed  "to  let  the  wife,  have  some 
part  or  parcel  of  the  money,  occasion- 
ally, as  she  may  stand  in  need,  to  be  paid 
out  to  her  at  the  discretion  of  the  trus- 
tee." this  fund  goes  to  the  husband  at  the 
wife's  death,  by  the  laws  of  Maryland. 
Marshall  v.  Beall,  6  How.  70,  12  L.  Ed 
347 

43.  Common  law. — Magoun  v.  Illinois 
Trust,  etc.,  Bank,  170  U.  S.  283,  290,  42  L. 
Ed.  1037.  See  ante,  "Comparison  between 
Statutory  and  Common  Law."  I,  B.  See, 
generally,  the  title  COMMON  LAW.  vol. 
3,  p.   958. 

44.  Doctrine  of  shifting  inheritances. — 
McCreery  v.  Somerville,  9  Wheat.  354,  360, 
6   L.    Ed.   109. 

The  operation  of  this  rule  is  thus  tersely 
illustrated  in  a  note  by  Chitty,  in  his 
Blackstone:  "As  if  an  estate  is  given  to 
an  only  child,  who  dies,  it  may  descend 
to  an  aunt,  who  may  be  stripped  of  it  by 
an  afterborn  uncle,  on  whom  a  subse- 
quent sister  of  the  deceased  may  enter, 
and  who  will  again  be  deprived  of  the  es- 
tate by  the  birth  of  a  brother  It  seems 
to  be  determined  that  every  one  has  a 
right  to  retain  the  rents  and  profits  which 
accrued  while  he  was  thus  legally  pos- 
sessed of  the  inheritance.  Hargrave's  Co. 
Litt.  11;  3  Wilson  526."  Bates  v.  Brown, 
5    Wall.   710.   714.   18    L.    Ed.    535. 

The  rule  of  the  common  law.  commonly 
called  "the  rule  of  shifting:  inheritance." 
is  not  in  force  in  Illinois.  Bates  v.  Brown, 
5  Wall.  710.  18  L.   Ed.   535. 

45.  Power  of  natural  guardian  to  re- 
lease.— Naeelin  v.  De  Cordoba.  171  U.  S. 
638.  641,  43  L.  Ed.  315.  See,  also,  South- 
ern Pac.  Co.  v.  Tomlinson,  163  U.   S.  369, 


41  L.  Ed.  193.  See,  generally,  the  title 
GUARDIAN  AND  WARD.  See  ante, 
"Under    Statutes,"    II,    F,    2. 

"While  under  the  common  law  illegit- 
imate children  did  not  inherit  from  their 
father,  the  statutes  of  New  Mexico  intro- 
duced a  new  rule  of  inheritance  (Comp. 
Laws,  New  Mexico,  1884.  tit.  20,  ch.  4.  § 
1435,  p.  680):  'Natural  children,  in  the 
absence  of  legitimate,  are  heirs  to  their 
father's  estate,  in  preference  to  the  as- 
cendants, and  are  direct  heirs  to  the 
mother  if  she  die  intestate.'  In  other 
words,  under  this  statute,  there  bein<?  no 
legitimate  children,  illegitimate  children 
inherit.  It  appears  that  on  March  19, 
L875,  and  while  Metzger  was  living,  the 
mother  of  these  plaintiffs,  then  minors,  in 
her  own  right  and  for  the  minors,  re- 
ceipted and  relinquished  all  claims  against 
him.  Without  stopping  to  consider  what 
was  meant  by  that  release,  and  giving  to 
it  all  the  scope  which  its  language  may 
suggest,  we  remark  that  a  natural  guard- 
ian has  no  power  to  release  the  claim  of 
a  ward  to  an  inheritance  without  the  sanc- 
tion of  some  tribunal.  Woerner's  Ameri- 
can Law  of  Guardianship,  p.  185."  Xaesrlin 
v.  De  Cordoba,  171  U.  S.  638.  640,  43^  L. 
Ed.   315. 

46.  Heir  just  come  of  age. — Hallett  v. 
Collins,  10  How.  174.  185,  13  L.  Ed  376. 
See,   generally,   the    title    [NFANTS. 

A  bequest  for  charitable  uses  was  void 
for  indefiniteness  and  uncertainty.  The 
heir  at  law,  who  was  young,  needy,  and 
hurried,  executed  a  release,  in  considera- 
tion of  a  sum  of  money,  to  the  executors, 
who  were  men  of  ln'idi  character,  and 
who  assured  the  heir  that  the  bequest  was 
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estate,  and  the  agreements  when  made  were  fair  to  all  interested,  and  have  been 
acted  upon  and  acquiesced  in  by  every  one  concerned  for  a  long  period,  such 
agreements  ought  to  be  taken  as  a  basis  of  the  final  settlement.47 

DESCENT  CAST.— See  the  title  Aliens,  vol.  1,  p.  224,  et  seq. 

DESCRIBE.— See  note  1. 

DESERTION. — See  the  titles  Divorce  and  Alimony;    Husband  and  Wife. 

DESERTION  FROM  SERVICE.— See  the  titles  Army  and  Navy,  vol.  2,  p. 
540;    Seamen. 

DESERT  LANDS. — See  the  titles  Irrigation;    Public  Lands. 

DESIGN.— See  note   2. 

DESIGNATE.— See  note  3. 

DES  MOINES  RIVER  GRANTS.— See  the  title  Public  Lands. 

DE  SON  TORT. — As  to  administrator  de  son  tort,  see  the  title  Executors 
and  Administrators. 

DESTINED. — See  Appropriate,  vol.  2,  p.  461. 

DESTROY.— See  Cast  Away,  vol.  3,  p.  645. 

DESTRUCTION. — Under  police  power,  see  the  title  Police  Power. 

DETAINMENT.— See  the  titles  Blockade,  vol.  3,  p.  365;  Embargo  and 
Nonintercourse  Laws;    Marine  Insurance. 

DETECTIVES.— See  the  title  Postal  Laws. 

DETENTION.— See  note  4. 

DETINET. — As  to  plea  of  non  detinet,  see  the  title  Detinue. 


considered  to  be  good.  Such  release  was 
held  to  be  invalid.  Wheeler  v.  Smith,  9 
How.   55,    13   L.    Ed.   44. 

47.  Agreements  made  between  heirs  to 
settle  estates. — Albright  v.  Oyster,  140  U. 
S.   493,   514,   35   L.   Ed.   534. 

1.  Describe. — An  act  of  congress  pro- 
vided that  any  person  who  had  invented 
any  new  and  useful  art,  machine,  manu- 
facture, or  composition  of  matter  not 
known  or  used  by  others  in  this  country, 
"and  not  patented  or  described  in  any 
printed  publication  in  this  or  any  foreign 
country  before  his  invention  or  discovery 
thereof,"  might  obtain  a  patent  therefor. 
Upon  the  construction  of  the  word 
describe  in  any  printed  publication,  see 
Seymour  v.  Osborn,  11  Wall.  516,  20  L. 
Ed.  33;  Cohn  v.  United  States  Corset  Co., 
93  U.  S.  366.  23  L.  Ed.  907;  Downton  v. 
Yeager  Milling  Co.,  108  U.  S.  466,  471, 
27  L.  Ed.  789.  See,  generally,  the  title 
PATENTS. 

2.  Design — Patents. — See  Smith  v. 
Whitman  Saddle  Co.,  148  U  S.  674,  37  L. 
Ed.  606;  Gorham  Co.  v.  White,  14  Wall. 
511,  527.  20  L.  Ed.  731.  And  see  the  title 
PATENTS. 

3.  Designate. — A  Mexican  statute  pro- 
viding that  where  a  person  offered  to  bring 


one  hundred  or  more  families  for  coloni- 
zation the  g'overnment  should  designate 
the  land  where  the  colony  might  establish 
itself.  Upon  the  meaning  of  designate 
in  this  connection,  the  court  said:  "If 
found  conformable  with  this  law,  the 
government  will  immediately  designate  to 
the  contractors  land  whereon  to  establish 
themselves.  This,  of  course,  does  not 
mean  that  the  government  will  grant  them 
the  land,  but  simply  that  it  will  select  and 
designate  the  place  where  a  colony  may 
be  settled."  Interstate  Land  Co.  v.  Max- 
well Land  Grant  Co.,  139  U.  S.  569,  585, 
35  L.  Ed.  278.  See,  generally,  the  title 
PUBLIC  LANDS. 

4.  Detention. — Supreme  court  rule  29 
required  an  appeal  bond  in  an  amount 
sufficient  to  secure  the  sum  recovered  for 
the  use  and  detention  It  was  held  that 
the  words  use  and  detention,  as  thus  used, 
refused  to  the  recovery  in  the  orig- 
inal judgment  or  decree,  and  did  not 
refer  to  the  detentio'n  of  the  subject  mat- 
ter of  the  proceedings  pending  appeal. 
Kountze  v.  Omaha  Hotel  Co.,  107  U.  S. 
378.  27  L.  Ed.  609.  See,  also,  the  title 
APPEAL  AND  ERROR,  vol.  2,  p.  187. 
As  to  detention  of  landed  property,  see  the 
title  FORCIBLE  ENTRY  AND  DE- 
TAINER. 
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BY    FRANK    MOORE. 

I.   Nature  and  Object,  345. 
II.    For  What  Detinue  Lies,  345. 

III.  Right  to  Maintain  Action,  345. 

A.  Parties   Plaintiff,   345. 

B.  Parties   Defendant,   346. 

IV.  The  Pleadings,  346. 

A.  The  Declaration,  346. 

B.  The  Plea,  346. 

V.   The  Judgment,  346. 

A.  Form  of  Judgment,  346. 

B.  Rendition  and  Entry  of  Judgment,  346. 

VI.   Alabama  Practice,  346. 

CROSS    REFERENCES. 

See  the  title  Actions,  vol.  1,  p.  96. 

For  kindred  actions,  see  the  titles  Replevin;  Trespass;  Trover  and  Con- 
version. 

I.  Nature  and  Object. 

The  action  of  detinue  itself  is  purely  defensive.  Its  object  is  merely  to  resist 
an  attempted  wrong  and  to  restore  the  status  in  quo  as  it  was  when  the  right 
to  be  vindicated  was  invaded.  In  this  respect,  it  is  upon  the  same  footing  with 
the  preventive  remedy  of  injunction  in  equity,  when  that  jurisdiction  is  in- 
voked.1 

II.  For  What  Detinue  Lies. 

The  action  of  detinue  lies  for  the  recovery  of  specific  personal  property,2  as, 
for  example,  for  the  recovery  of  personal  property  unlawfully  seized  by  a  tax 
collector.3  Therefore,  detinue  does  not  lie  for  the  recovery  of  fixtures  which 
are  attached  to  and  a  part  of  the  realty.4 

III.   Right  to  Maintain  Action. 

A.  Parties  Plaintiff. — While  title  in  the  plaintiff  is  usually  necessary  to  the 
maintenance  of  an  action  of  detinue,5  still  it  is  equally  well  settled  that'  a  right 
to  recovery  may  be  founded  in  a  possession  merely,  without  the  direct  allega- 
tion of  property.6 

Thus,  a  bailee,  or  common  carrier,  or  sheriff,  may  maintain  this  action, 


1.  Nature  and  object  of  detinue. — Poin- 
dexter  v.  Greenhow,  114  U.  S.  270,  295, 
29  L.  Ed.  185. 

2.  For  what  detinue  lies. — Poindexter 
v.  Greenhow,  114  U.  S.  270,  29  L.  Ed.  185; 
Van  Winkle  v.  Crowell,  146  U.  S.  42,  50, 
36  L.  Ed.  880. 

3.  Action  lies  to  recover  property 
seized  by  tax  collector. — Poindexter  v. 
Greenhow,  114  U.  S.  270,  282,  29  L.  Ed. 
185. 

4.  Detinue    to    recover     fixtures. — Van 

Winkle    v.    Crowell,    146    U.    S.    42,    36    L. 
Ed.   880. 


5.  Plaintiff  in   detinue  must  have  title. 

—  Van  Winkle  v.  Crowell,  146  U.  S.  42,  36 
L.    Ed.    88Q. 

Estoppel  to  allege  title. — The  com- 
mencement of  an  action  to  enforce  a  chat- 
tel mortgage  lien,  although  the  action  was 
dismissed  by  the  plaintiffs  without  a  trial 
on  the  merits,  is  inconsistent  with  their 
ownership  of  the  property,  and  is  an  elec- 
tion to  treat  the  title  as  not  in  them.  Van 
Winkle  v.  Crowell,  146  U.  S.  42,  36  L. 
Ed.    880. 

6.  Right  to  possession  is  sufficient. — 
Shelby  v.  Guy,  11  Wheat.  361,  365,  6  L. 
Ed.   495. 
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and  expressly  against  one  who  has  the  chattel  by  delivery  or  finding.7 

Title  under  Statute  of  Limitations. — Where  possession  of  specific  per- 
sonal property  for  the  statutory  period  has  ripened  into  a  title,  this  is  sufficient 
to  maintain  the  action.8 

B.  Parties  Defendant. — Since  the  gist  of  the  action  is  the  wrongful  de- 
tention of  the  property  by  the  defendant  at  the  time  the  action  is  brought,  no 
recovery  can  be  had  against  a  defendant  who  has  a  better  title  than  that  of  the 
plaintiffs.9  Hence,  where  a  bailee  of  specific  personal  property  has  a  better 
title  to  it  than  the  plaintiffs  in  an  action  of  detinue,  the  action  must  fail.10 

IV.    The  Pleadings. 

A.  The  Declaration. — It  is  no  objection  to  a  count  in  a  declaration  filed  in 
an  action  of  detinue  that  it  states  a  right  of  recovery  founded  in  a  possession 
merely,  without  the  direct  allegation  of  property,  since  a  tortious  detention  may 
well  be  of  that  which  another  has  no  interest  in,  but  to  the  temporary  use  or 
custody.11 

B.  The  Plea. — The  plea  non  detinet  is  the  general  issue  in  an  action  of  det- 
inue.12 

V.    The  Judgment. 

A.  Form  of  Judgment. — The  judgment  in  detinue  is  usually  in  the  alterna- 
tive ;  for  the  recovery  of  the  property  sued  for  if  to  be  had,  or  the  value  thereof, 
in  case  delivery  cannot  be  had,  and  damages  for  its  detention.13  And  where  the 
judgment  is  for  the  value  of  the  property,  the  presumption,  in  the  absence  of 
anything  in  the  record  to  the  contrary,  is  that  before  it  was  rendered  the  court 
had  become  judicially  satisfied  that  the  property  could  not  be  returned.14 

B.  Rendition  and  Entry  of  Judgment. — Where,  in  detinet  for  Connecti- 
cut money,  judgment  is  rendered  for  Connecticut  money,  it  is  error  to  enter 
judgment  for  the  value  in  Pennsylvania  money.15 

VI.  Alabama  Practice. 
By  statute  in  Alabama  the  plaintiff  by  making  an  affidavit  of  ownership,  and 

7.  Bailees  and  public  officers. — Shelby  vides  that  the  judgment  in  such  an  action 
v.   Guy.   11  Wheat.  361,  366,   6  L.   Ed.   495.       may  be  for  the  possession  of  the  property, 

8.  Title  acquired  by  adverse  possession.  or  the  value  thereof  in  case  a  delivery  can- 
—Five  years'  bona  fide  possession  of  a  not  be  had,  and  damages  for  the  detention 
slave  constitutes  a  title,  by  the  laws  of  —while  it  is  true  that  there  can  be  no 
Virginia,  upon  which  the  possessor  may  judgment  for  the  value  if  there  can  be  a 
recover  in  detinue;  and  this  title  may  be  delivery  of  the  property,  yet  it  is  not  true 
set  up  by  the  vendee  of  such  possessor,  that  a  judgment  is  necessarily  erroneous 
in  the  courts  of  Tennessee,  as  a  defense  "  the  alternative  is  not  expressed  upon  its 
to  a  suit  brought  bv  a  third  party  in  those  face.  The  court  must  be  satisfied  that  the 
courts      Shelby  v.  "Guy,   11   Wheat.  361,  6  delivery  cannot  be  made  before  it  can  ad- 

£^    4g5  judge   absolutely   the   payment   of   money. 

_,  ,  r      ,         .       j,.*-   „„      -ir„„       But,  if  so  satisfied,  it  may  be  so  adjudged. 

°\FartlJ?  dGf  n"^  t  % d  TT5  A  special  finding  that  a  delivery  cannot 
Winkle  v.  Crowell,  146  U.  S.  42,  36  L.  Ed        be    £ade    ...    notsnecessarv       An    absolute 

10  Bailees  as  parties  defendant.-Van  Judgment  for  the  money  is  equivalent  to 
wr- \i         >?  ii  \tr  it    c    io    or  t     Pri         sucn    a    finding.      Boley    v.    Griswold,    20 

Winkle  v.  Crowell,  146  U.  S.  42,  36  L.  bd.       Wa]j   48g   22  j°  gd    3J5J 

8?\    „,,,,.              j  ..             cu  iu  ,  14-    Presumptions    on    appeal. — Boley  v. 

\  '  ^   w?3?^    V\      lT!o~   irn~  Griswold,    20    Wall.    486,    22    L.    Ed.    375. 

2  GV?'  11o}yh?,atii3A1K  6ikE            '           g  See.    generally,    the    title    APPEAL   AND 

Co.  Litt  286;  Roll  Abr.  575.  ERROR,  vol    2,  p.  320. 

12.  Non  detinet  is  general  issue.—  15  Rendition  and  entry  of  judgment  in 
Shelby  v.  Guy,  11  Wheat.  361,  6  L.  Ed.  495.  detinet.— Stewart  v.   Biddock,  2  Dall.   158, 

13.  Alternative  judgment  in  detinue. —  1  L.  Ed.  330  was  detinet  for  Connecticut 
Boley  v.  Griswold,  20  Wall.  486,  22  L.  Ed.  money.  On  report  of  referees,  finding  a 
375.     See,   also,   the   title   REPLEVIN.  certain  sum  in  Connecticut  money  due  to 

In  an  action  in  the  courts  of  the  terri-  the  plaintiff,  judgment  was  entered  for  the 

tory  of  Montana  for  the  recovery  of  the  value    in    Pennsylvania    money.      But    the 

possession  of  personal  property — the  code  judgment   was    reversed   bv   consent.      See 

of  civil  procedure  in  which  territory  pro-  the  title  JUDGMENTS  AND  DECREES. 


DIE   WITHOUT  ISSUE. 
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executing  a  statutory  bond  for  the  payment  of  such  costs  and  damages  as  the 
defendant  may  sustain  by  reason  of  wrongful  action,  may  maintain  an  order 
directing  the  officers  executing  the  summons  to  seize  the  property.16 

DEVASTAVIT. — See  the  title  Executors  and  Administrators. 

DE  VENTRE  INSPICIENDO.— As  to  writ  of,  see  the  title  Inspection  and 
Physical  Examination. 

DEVIATION  — See  the  title  Marine  Insurance.  As  to  deviation  by  carrier, 
see  the  titles  Carriers,  vol.  3,  p.  596;   Ships  and  Shipping. 

DEVICE.— See  the  title  Patents. 

DEVISAVIT  VEL  NON.— See  the  title  Wills. 

DEVISE.— See  the  title  Wills. 

DEVISEE.— See  note   1. 

DIABETES.— See  note  2. 

DIAGRAMS. — See  references  under  Maps. 

DIAMONDS.— See  the  title  Revenue  Laws. 

DICTIONARY.— See  the  title  Documentary  Evidence. 

DICTUM.— See,  also,  the  titles  Courts,  vol.  4,  pp.  1052,  1053;  Stare  De- 
cisis.    See  note  3. 

DIE. — A  die  is  a  piece  of  metal  on  which  is  cut  a  device  which  by  pressure 
is  to  be  placed  upon  some  softer  bodv.4 

DIE  BY  HIS  OWN  HAND.— See  the  titles  Accident  Insurance,  vol.  1,  p. 
59 :    Insurance. 

DIE  WITHOUT  ISSUE.—  See  note  5. 


16.  Practice  in  Alabama. — Under  §§ 
2942  and  2943  of  the  Code  of  Alabama,  of 
1876,  which  provide  for  the  bringing  of  a 
suit  for  the  recovery  of  personal  chattels 
in  specie,  and  for  the  making  of  an  affida- 
vit by  "the  plaintiff,  his  agent  or  attorney," 
that  the  property  sued  for  belongs  to  the 
plaintiff,  and  for  the  giving  by  the  plain- 
tiff of  a  bond  for  costs  and  damages,  as 
prerequisites  to  the  making  of  an  order 
for  the  seizure  of  the  property,  an  affida- 
vit, in  such  a  suit  by  the  United  States,  in 
the  circuit  court  of  the  United  States, 
made  by  a  special  agent  of  the  general 
land  office,  in  which  he  swears,  "to  the 
best  of  his  knowledge,  information  and 
belief,"  that  the  property  sued  for  belongs 
to  the  United  States,  is  sufficient.  United 
States  v.  Bryant,  111  U.  S.  499,  28  L.  Ed. 
496. 

Under  §  1001  of  the  Revised  Statutes  of 
the  United  States,  the  United  States  are 
not  required  to  give  the  bonds  provided 
for  by  the  code  of  Alabama,  as  a  condi- 
tion precedent  to  the  right  to  avail  them- 
selves of  said  provisions  of  that  code. 
United  States  v.  Bryant,  111  U.  S.  499,  500, 
28  L.  Ed.  496. 

Where,  in  such  a  suit,  the  circuit  court, 
after  the  seizure  of  the  property,  vacated 
the  order  for  its  seizure,  on  the  ground  of 
the  insufficiency  of  the  affidavit  and  for 
the  want  of  a  bond,  but  the  United  States 
had  a  judgment,  and  brought  a  writ  of 
error,  this  court  reversed  the  order  of  the 
circuit  court  vacating  the  order  of  seizure. 
United  States  v.  Bryant,  111  U.  S.  499,  500, 
28  L.  Ed.  496. 

1.  Devisee. — Where  it  appears,  from  the 
context  of  a  will,  that  a  testator  intended 


to  dispose  of  his  whole  estate,  and  to  give 
his  residuary  legatee  a  substantial, 
beneficial  interest,  such  legatee  will 
take  real  as  well  as  personal  estate, 
although  the  word  devisee  be  not  used. 
Burwell  v.  Cawood,  2  How.  560  11  L 
Ed.    378.     See,   also,    the   title   WILLS. 

2.  Diabetes.— In  New  York  Life  Ins. 
Co.  v.  Fletcher,  117  U.  S.  519,  523,  29  L. 
Ed.  934,  it  is  said:  "It  was  also  proved 
that  diabetes  is  commonly  known  as  a 
disease  of  the  kidneys,  though  primarily 
a  disease  of  nutrition,  and  not  necessarily 
affecting  their  structure  in  its  early  stages; 
that  it  is  a  very  serious  disease  and  of 
doubtful  curabilitv."  See,  generally,  the 
title  INSURANCE. 

3.  Dictum. — In  Railroad  Companies  v. 
Schutte.  103  U.  S.  118,  143,  26  L.  Ed.  327, 
it  is  said:  "As  to  the  first  question,  we 
deem  it  sufficient  to  say  that  the  supreme 
court  of  Florida  has  distinctly  decided 
that  in  the  case  of  this  company,  as  well 
as  the  other,  the  statutory  authority  was 
complete.  The  point  was  directly  made 
by  the  pleadings  and  as  directly  passed 
on  by  the  court.  Although  the  bill  in  the 
case  was  finally  dismissed  because  it  was 
not  proved  that  any  of  the  state  bonds 
had  been  sold,  the  decision  was  in  no  just 
sense  dictum." 

4.  Die. — Rubber-Coated,  etc.,  Co.  v. 
Welline.  97  U.  S.  7,  10.  24  L.  Ed.  942.  See, 
generally,  the  title   PATENTS. 

5.  Dying  without  issue. — In  Abbott  v. 
Essex  Co.,  18  How.  202.  216.  15  L.  Ed. 
352,  it  is  said:  "Tt  is  said  to  be  a  rule  of 
construction,  that  the  words  dying  with- 
out issue,   will   be  construed  to  mean  'an 
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DIRECT  LOSS  OR  DAMAGE  BY  FIRE. 


DILATORY  PLEAS. — See  the  title  Abatement,  Revival  and  Survival, 
vol.  1,  p.  12. 

DILIGENCE. — See,  generally,  the  title  Negligence. 

DILIGENTLY  INQUIRE.— See  note  1. 

DIMINUTION  OF  RECORD.— See  the  title  Certiorari,  vol.  3,  pp.  651,  655. 

DIP. — See  the  title  Mines  and  Minerals. 

DIPLOMATIC  AND  CONSULAR  OFFICERS.— See  the  title  Ambassadors 
and  Consuls,  vol.  1,  p.  274. 

DIRECTED.— See  note  2. 

DIRECTING  VERDICT.— See  the  title  Verdict  and  references  there  given. 

DIRECTION.— See  note  3. 

DIRECT  LOSS  OR  DAMAGE  BY  FIRE.— See  note  4. 


indefinite  failure  of  issue'  as  to  real  es- 
tate; but  with  regard  to  personalty,  it 
shall  be  taken  to  mean  'a  failure  at  the 
death.'  There  are  several  cases  to  this 
effect." 

It  has  been  held  in  Pennsylvania  that 
"it  is  firmly  established  by  an  unbroken 
line  of  authorities,  that  a  devise  over  to 
named  living  persons,  upon  the  failure  of 
the  issue  of  the  first  taker,  does  not  im- 
port a  definite  failure  of  issue;"  and  that 
"to  hold  at  this  late  day  that  such  a  devise 
over  imports  a  definite  failure  of  issue 
would  shake  a  multitude  of  titles." 
Barber  v.  Pittsburg,  etc.,  R.  Co.,  166  U. 
S.  83,  106,  41  L.  Ed.  925.  See,  generally, 
the  titles  REMAINDERS.  REVER- 
SIONS AND  EXECUTORY  INTER- 
ESTS; WILLS.     And  see  ISSUE. 

1.  Diligently  inquire. — In  Respublica  v. 
Shaffer,  1  Dall.  236,  237,  1  L.  Ed.  116. 
it  is  said:  "One  of  the  grand  inquest  then 
observed  to  the  court,  that  'there  was  a 
clause  in  the  qualification  of  the  jurors, 
upon  which  he,  and  some  of  his  brethren, 
wished  to  hear  the  interpretation  of  the 
judges,  t"  wit,  what  is  the   legal  accepta- 

n  of  the  words  diligently  inquire?  To 
thi-.  tin  chief  justice  replied,  that  'the 
-ion  meant,  diligently  to  inquire 
into  the  circumstances  of  the  charge,  the 
credibility  of  the  witnesses  who  support  it, 
and  from  the  whole,  to  judge  whether  the 
person  accused  ought  to  be  put  upon  his 
trial  For  (he  added),  though  it  would 
be  improper  to  determine  the  merits  of 
the  cause,  it  is  incumbent  upon  the  grand 
jury  to  satisfy  their  minds,  by  a  diligent 
inquiry,  that  there  is  a  probable  ground 
the  accusation,  before  they  give  it 
their  authority,  and  call  upon  the  de- 
fendant to  make  a  public  del",  use.'  '  See, 
generally,  the  titles  GRAND  TURY;  IX 
DICTMENTS,  INFORMATIONS,  PRE- 
SENTMENTS  AND  COMPLAINTS. 

2.  Directed. — In  Binney  v.  Chesapeake, 
etc.,  Canal  Co.,  8  Pet.  201,  212,  8  L.  Ed. 
917,  i'.  is  said:  "Much  stress  has  been 
laid  on  the  word  directed,  as  used  in  the 
-tatute.      'The    company    are    hereby    em- 

.1  ami  directed,  etc'  The  word, 
if  standing  alum-,  might  imply  something 
mandatory  to  the  company;  but  it  must 
I.,  taken  with  the  context,  and  the  general 
scope  and  object  of  the  provision,  in  order 


to      ascertain      the      intention      of      the 
legislature." 

3.  Direction. — Section  2478  provides: 
"The  commissioner  of  the  general  land 
office,  under  the  direction  of  the  secretary 
of  the  interior,  is  authorized  to  enforce 
and  carry  into  execution  by  appropriate 
regulations,  every  part  of  the  provisions 
of  this  title  (The  Public  Lands)  not  other- 
wise specially  provided  for."  In  Knight  v. 
United  States  Land  Ass'n,  142  U.  S.  161, 
177.  35  L.  Ed.  974,  the  court,  in  construing 
this  provision,  said:  "The  phrase,  'under 
the  direction  of  the  secretary  of  the 
interior,'  as  used  in  these  sections  of  the 
statutes,  is  not  meaningless,  but  was 
intended  as  an  expression  in  general  terms 
of  the  power  of  the  secretary  to  supervise 
and  control  the  extensive  operations  of  the 
land  department  of  which  he  is  the  head. 
It  means  that,  in  the  important  matters 
relating  to  the  sale  and  disposition  of  the 
public  domain,  the  surveying  of  private 
land  claims  and  the  issuing  of  patents 
thereon,  and  the  administration  of  the 
trusts  devolving  upon  the  government,  by 
reason  of  the  laws  of  congress  or  under 
treaty    stipulations,    respecting    the    public 

.  domain,  the  secretary  of  the  interior  is  the 
supervising  agent  of  the  government  to  do 
justice  to  all  claimants  and  preserve  the 
rights  of  the  people  of  the  United  States." 
Approved  in  Orchard  v.  Alexander,  157 
U.  S.  372,  39  L.  Ed.  737:  Warner  Vallev 
Stock  Co.  V.  Smith.  165  U.  S.  28,  41  L.  Ed. 
621.  See,  generally,  the  title  PUBLIC 
LANDS. 

4.  Direct  loss  or  damage  by  fire. — 
These  words  in  a  policy  of  insurance 
"mean  loss  or  damage  occurring  directly 
from  fire  as  the  destroying  agency,  in 
contradistinction  to  the  remoteness  of  fire 
as  such  agency.  The  books  are  full  of 
cases  on  that  subject,  and  the  meaning  of 
the  policy  is  not  doubtful.  Remoteness 
of  agency  is  the  explosion  of  gunpowder, 
gases  or  chemicals,  caused  by  fire;  the 
explosion  of  steam  boilers;  the  destruction 
of  buildings  to  prevent  the  spread  of  fire, 
or  their  destruction  through  the  falling 
of  burning  walls;  and  so  forth.  In  the 
pi.  -.nt  case,  the  bales  of  cotton  were 
physically  burned  by  the  direct  action  of 
fire."  California  Ins.  Co.  v.  Union 
Compress  Co..  133  U.  S.  387.  415,  33  L. 
Ed.  730.    See,  also,  the  title  INSURANCE. 
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DIRECTORS. — See.  generally,  the  title  Officers  and  Agents  of  Private 
Corporations.     See,  also,  the  title  Banks  and  Banking,  vol.  3,  pp   83,  95. 

DIRECT  TAX.— See  the  titles  Revenue  Laws;    Taxation. 

DISALLOWED.— See  note   1. 

DISBARMENT  OF  ATTORNEYS.— See  the  title  Attorney  and  Client, 
vol.  2,  p.  732. 

DISBURSING  AGENTS.— See  the  titles  Army  and  Navy,  vol.  2,  p.  531; 
United  States. 

DISBURSING  OFF.  CJER.— See  note  2. 

DISCHARGE.— See,  also,  the  titles  Bankruptcy,  vol.  2,  p.  855;  Guaranty; 
Habeas  Corpus:  Insolvency;  Judgments  and  Decrres;  Mortgages  and 
Deeds  of  Trust;  Payment;  Principal  and  Surety.     See  note  3. 

DISCLAIMER. — See  the  titles  Ejectment;  Landlord  and  Tenant; 
Patents. 

DISCONTINUE. — See.  generally,  the  title  Dismissal,  Discontinuance  and 
Nonsuit.  As  to  discontinuance  of  appeal,  see  the  title  Appeal  and  Error,  vol. 
2,  p.  361.     See  note  4. 

DISCOUNT.— See  the  titles  Banks  and  Banking,  vol.  2,  p.  58;  Usury. 


1.  Disallowed. — In  Brown  v.  District  of 
Columbia,  127  U.  S.  579,  589,  32  L.  Ed 
262.  it  is  said:  "The  suggestion  that  the 
claim  was  not  rejected  by  the  board  of 
audit  within  the  meaning  of  §  8  of  the 
act  of  June  16.  1880,  supra,  but  was  only 
disallowed,  may  be  dismissed  with  the 
remark  that  the  two  words  when  used 
with  reference  to  the  disposition  of  claims 
are  synonymous." 

2.  Disbursing  officer. — Surveyors  of  the 
public  lands  are  disbursing  officers,  under 
the  provisions  of  the  act  of  congress  of 
May  7,  1822,  requiring  such  officers  to 
give  security.  Farrar  v.  United  States, 
5  Pet.  373,  388.  S '  L.  Ed.  159.  See.  also, 
the  titles  PUBLIC  LANDS;  PUBLIC 
OFFICERS. 

3.  Discharge— Ship.— In  The  Bird  of 
Paradise,  5  Wall.  545,  557,  18  L.  Ed.  662, 
it  is  said:  "Terms  of  the  stipulation  in 
that  case  were,  that  the  freight  should  be 
paid  'in  five  days  after  the  vessel's  return 
to,  and  discharge  in,  the  return  port  of  the 
voyage.'  Argument  of  the  respondent 
was,  that  the  word  discharge,  as  used  in 
■he  clause,  meant  not  merely  the  unloading 
of  the  brig,  but  the  delivery  of  the  cargo 
t"  the  charterer  or  owner  of  the  goods. 
Aided,  however,  by  the  terms  of  the  bill 
of  lading,  which  referred  to  the  charter 
party,  the  court  came  to  the  opposite 
conclusion,  and  held  that  the  word  dis- 
charge, as  there  used,  meant  merely  the 
unlading  of  the  cargo  from  the  ship, 
without  any  reference  to  a  delivery  to  the 
owner  or  consignee.  Exactly  the  sam 
rule  was  adopted  and  applied  by  this 
court  in  the  construction  of  a  similar 
clause  of  a  charter  party  in  a  case  heard 
and   decided    at    the    last   term." 


Army.— See  the  title  ARMY  AND 
NAVY,  vol.  2,  p.  494. 

In  Williams  v.  United  States,  137  U.  S. 
113,  127,  34  L.  Ed.  590.  it  is  said: 
"During  the  period  of  the  Revolution,  the 
term  "muster  out'  was  not  used,  and 
troops,  either  individually  or  as  organiza- 
tions, are  spoken  of  as  discharged  when 
dismissed    from    the    continental    service." 

In  United  States  v.  Sweet,  189  U.  S. 
471,  473,  47  L.  Ed.  907,  it  is  said:  "In  the 
military  service  the  word  discharge  is  the 
word  applied  to  an  order  ending  the 
service  of  an  officer  at  his  own  request. 
But  in  other  connections  it  conveys  the 
notion  of  a  movement  beginning  with  the 
superior  and  more  or  less  adverse  to  the 
object,  as,  for  instance,  when  we  speak  of 
discharging  a  servant.  Usually  it  is  a 
slightly   discrediting   verb." 

4.  Discontinue. — Under  the  act  of 
February  28th,  1861,  which  authorizes  the 
postmaster  general  to  discontinue,  under 
certain  circumstances  specified,  the  postal 
service  on  any  route,  a  "suspension"  dur- 
ing the  late  rebellion  at  the  postmaster 
general's  discretion,  of  a  route  in  certain 
rebellious  states,  with  a  notice  to  the 
contractor  that  he  wouid  be  held  re- 
sponsible for  a  renewal  when  the  post- 
master general  should  deem  it  safe  to 
renew  the  service  there,  was  held  to  be  a 
discontinuance;  and  the  mail  carrier's 
contract  with  the  government  calling  for 
a  month's  pay  if  the  postmaster  dis- 
continued the  service,  it  was  adjudged 
that  he  wa^  entitled  to  a  month's  pay 
accordingly.  Ree-ide  v.  United  States,  8 
Wall.  38,  19  L.  Ed.  318. 
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CROSS    REFERENCES. 

See  the  titles  Equity;  Limitation  of  Actions  and  Adverse  Possession ; 
Pleading;   Rescission,    Cancellation   and   Reformation;    Witnesses. 

As  to  revival  of  suit  brought  merely  for  discovery,  see  the  title  Abate- 
mknt,  Revival  and  Survival,  vol.  1,  p.  12.  As  to  physical  examination  of  a 
person,  see  the  title  Inspection  and  Physical  Examination.  As  to  produc- 
tion of  documents,  see  the  title  Production  of  Documents. 

I.     Definition   and  Distinction. 

A.  Definition. — Discovery  is  the  disclosure  by  the  defendant  of  facts,  titles, 
documents,  or  other  things  which  are  in  his  exclusive  knowledge  or  possession, 
and  which  are  necessary  to  the  party  seeking  the  discovery  as  a  part  of  a  cause 
or  action  pending  or  to  be  brought  in  another  court,  or  as  evidence  of  his  rights 
or  title  in  such  proceeding.1 

B.  Distinction. — Discovery,  or  evidence  obtained  from  a  party  or  witness 
by  means  of  a  judicial  proceeding,  includes  only  facts  or  papers  which  the  party 
or  witness  is  compelled  by  subpcena,  interrogatory  or  other  judicial  process  to 

1.  Definition. — Black's    Law    Diet. 

(350) 
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disclose,   whether  he  will   or   not ;    and   is   inapplicable  to  testimony  voluntarily 
given,  or  to  documents  voluntarily  produced.2 

II.    Bill  of  Discovery.  * 

A.  Definition. — A  bill  of  discovery  is  a  bill  for  the  discovery  of  facts  rest- 
ing in  the  knowledge  of  the  defendant,  or  of  deeds  or  writings,  or  other  things 
in  his  custody  or  power;  but  seeking  no  relief  in  consequence  of  the  discovery, 
though  it  may  pray  for  a  stay  of  proceedings  at  law  till  the  discovery  is  made.8 

B.  Jurisdiction  and  Right  to  Maintain— 1.  Jurisdiction — a.  Adequate 
Remedy  at  Lazv. — The  jurisdiction  of  a  court  of  equity,  to  compel  a  discovery, 
rests  upon  the  inability  of  the  courts  of  the  common  law  to  obtain,  or  to  compel 
such  testimony  to  be  given ;  it  has  no  other  foundation.4  And  whenever  a  dis- 
covery of  this  kind  is  sought  in  equity,  if  it  shall  appear,  that  the  same  facts 
could  be  obtained  by  the  process  of  the  courts  of  common  law,  it  is  an  abuse  of 
the  powers  of  chancery  to  interfere.5  The  courts  of  common  law  having  full 
power  to  compel  the  attendance  of  witnesses,6  it  follows,  that  the  aid  of  equity 
can  alone  be  wanted  for  a  discovery,  in  those  cases  where  there  is  no  witness  to 
prove  what  is  sought  from  the  conscience  of  an  interested  party.  Courts  of 
chancery  have  established  rules  for  the  exercise  of  this  jurisdiction,  to  keep  it 
within  its  proper  limits,  and  to  prevent  it  from  encroaching  upon  the  jurisdiction 
of  the  courts  of  common  law.7 


2.  Distinction. — Tucker  v.  United  States, 
151  U.  S.  164.  168.  38  L.  Ed.  112. 

3.  Definition. — Black's  Law  Diet.,  citing 
Story,  Eq.  PI.  §§  311,  312,  and  notes;  Mitf. 
Eq.  PI.  53. 

A  bill  is  not  a  bill  of  discovery  where 
the  answer  under  oath  of  the  defendant  is 
expressly  waived,  and  no  interrogatories 
are  propounded  to  the  defendant,  nor  any 
effort  made  to  obtain  from  him  anything 
which  could  be  used  as  evidence  in  the 
case.  An  issue  of  a  general  denial  of  the 
truth  of  the  bill  would  leave  nothing  on 
which  evidence  could  be  introduced.  It  is 
in  fact  what  is  familiarly  known  as  a  fish- 
ing bill.  Huntington  v.  Saunders,  120  U. 
S.  78,  80,  30  L.  Ed.  5S0. 

4.  Adequate  remedy  at  law. — Brown  v. 
Swann,  10  Pet.  497,  502,  9  L.  Ed.  508. 

It  is  of  the  essence  of  the  jurisdiction  of 
courts  of  equity,  in  bills  of  discovery 
merely,  that  it  is  in  aid  of  the  legal  right. 
Ex  parte  Boyd,  105  U.  S.  647,  657,  26  L. 
Ed.  1200. 

While  discovery  is  now  seldom  the  ob- 
ject of  a  suit  in  equity,  and  doubtless 
would  not  uphold  such  a  suit  when  the 
full  information  was  obtainable  by  pro- 
ceedings at  law,  yet  it  was  a  well  recog- 
nized ground  of  equity  jurisdiction.  South- 
ern Pac.  R.  Co.  v.  United  States,  200  U.  S. 
341.  351,  50  L.  Ed.  507. 

Virginia. — The  bill  of  discovery  pro- 
vided by  the  legislature  of  Virginia  is  a 
bill  to  discover  facts,  which  cannot  be 
proved,  according  to  the  existing  forms  of 
procedure  at  law.  Brown  v.  Swann,  10 
Pet.  497,  9  L.  Ed.  508. 

5.  Brown  v.  Swann,  10  Pet.  497,  502,  9 
L.  Ed.  508. 

Where  the  inadequacy  of  the  legal  rem- 
edy consists  only  of  the  trouble  and  diffi- 
culty of  unraveling  before  a  jury  the 
methods    adopted    by    the    defendant    in 


creating  corporations,  transferring  their 
property  from  one  to  the  other,  and  in 
various  other  ways  seeking  to  cover  up 
their  tracks;  and  that  these  devices  could 
only  be  brought  to  light  through  an  in- 
spection of  the  books  and  records  of  the 
corporation;  there  is  nothing  in  the  alle- 
gations, which  shows  any  necessity  for  a 
discovery  in  equity,  for  §  724  of  the  Re- 
vised Statutes  provides  for  the  production 
of  books  and  writings  in  actions  at  law, 
under  the  same  circumstances  that  defend- 
ants might  be  compelled  to  produce  them 
under  the  ordinary  rules  of  proceedings 
in  chancery.  United  States  v.  Bitter  Root 
Devel.  Co.,  200  U.  S.  451,  475,  50  L.  Ed. 
550. 

Where  a  bill  avers  that  the  assignor  of 
certain  judgments  has  wrongfully  col- 
lected the  judgments  and  holds  the  money 
for  the  use  of  the  complainant,  there  is  a 
complete  remedy  at  law,  and  is  not  a  case 
calling  for  the  aid  of  equity  to  compel  a 
discovery.  French  v.  Hay,  22  Wall.  231, 
237,  22  L.   Ed.  799. 

Where  a  bill  showing  no  ground  for 
equitable  relief,  prays  for  discovery  as  in- 
cidental only  to  the  relief  sought,  and  the 
answer  of  the  defendant  discloses  noth- 
ing, and  the  plaintiff  supports  his  claim 
by  evidence  in  his  own  possession,  un- 
aided by  the  confessions  of  the  defendant, 
the  established  rules,  limiting  the  jurisdic- 
tion of  courts,  require  that  he  should  be 
dismissed  from  the  court  of  chancery,  and 
permitted  to  assert  his  rights  in  a  court 
of  law.  Buzard  v.  Houston,  119  U.  S.  347, 
354,  30  L.  Ed.  451. 

6.  Brown  v.  Swann,  10  Pet.  497,  502,  9  L. 
Ed.  508.  See  post,  "Disclosure  of  Matter 
within  Knowledge  of  Party,"  II,  B,  2, 
a,   (1). 

7.  Brown  v.  Swann,  10  Pet.  497,  502,  9  L. 
Ed.  508. 
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b.  To  Assist  a  Suit  in  Another  Court. — Courts  of  equity  will  not  entertain  a 
bill  for  discovery  to  assist  a  suit  in  another  court,  if  the  latter  is,  of  itself,  com- 
petent to  grant  the  same  relief:  for  in  such  a  case  the  proper  exercise  of  the 
jurisdiction  should  be  le'ft  to  the  functionaries  of  the  court  where  the  suit  is 
depending.8 

2.  Right  to  Maintain — a.  Specific  Instances — (1)  Disclosure  of  Matter 
within  Knowledge  of  Party. — A  bill  in  equity  to  compel  disclosures  from  a  plain- 
tiff or  a  defendant,  of  matters  of  fact  peculiarly  within  his  knowledge  essentia! 
to  the  maintenance  of  the  legal  rights  of  either  in  a  pending  suit  at  law,  would 
scarcely  be  resorted  to.  unless  under  special  circumstances,9  now,  when  parties 
are  competent  witnesses,  and  can  be  compelled  to  answer,  under  oath,  a!!  rele- 
vant interrogatories  properly  exhibited ;  nor  to  compel  the  production  ot  books, 
deeds,  or  other  documents,  important  as  instruments  of  evidence,  when  he  court 
of  law,  in  which  the  suit  is  pending,  is  authorized  by  summary  proceedings  to 
enforce  the  same  right.10 

(2)  In  Aid  of  Executions  at  Lazv. — Although  at  one  time  courts  of  equity 
would  entertain  bills  of  discovery,  in  aid  of  executions  at  law,  because  courts  of 
law  were  not  armed  with  adequate  powers  to  execute  their  own  process,  yet  the 
moment  those  powers  were  sufficiently  enlarged,  by  competent  authority,  to  ac- 
complish the  same  beneficial  result,  the  jurisdiction  in  equity,  if  it  did  not  cease 
as  unwarranted,   would,  at  least,  become  inoperative  and  obsolete.11 

(3)  Disclosure  of  Assets. — Although  at  law  a  creditor  cannot  sue  the  surety 
upon  an  administration  bond  until  he  has  obtained  a  judgment  against  the  ad- 
ministrator, yet  it  is  not  so  in  equity ;  and  where  the  original  debtor  and  his 
suretv  are  both  dead,  insolvent,  and  a  portion  of  the  assets  of  the  estate  of  the 
latter  can  be  traced  to  the  possession  of  his  administrator  and  his  surety,  the 
power  of  a  court  of  equity  is  required  to  call  for  a  discovery  of  the  amount  and 
nature  of  the  assets  in  hand.12 

(4)  Accounts  and  Accounting — An  assignee  of  an  assignee  of  a  copartner  in 
a  joint  purchase  and  sale  of  lands,  may  sustain  a  bill  in  equity  against  the  other 
copartners  and  the  agent  of  the  concern,  to  compel  a  discovery  of  the  quantity 
purchased  and  sold,  and  for  an  account  and  distribution  of  the  proceeds.13 

(5)  In  Regard  to  Notice  of  Deed. — If  a  deed  has  not  been  proved,  acknowl- 
edged and  recorded,  and  would,  therefore,  be  insufficient  against  subsequent  pur- 
chasers, without  notice,  parties  who  claim  under  such  deed,  have  a  right  to 
come  into  a  court  of  equity,  for  a  discovery,  upon  the  ground  of  notice;  and  if 
notice  be  brought  home  to  subsequent  purchasers,  the  complainants  have  a  right 
to  relief,  by  a  decree  quieting  the  title.14 

(6)  Fraudulent  Transfer  of  Stock. — A  court  of  equity  has  jurisdiction  where 
a  bill  for  discovery  as  well  as  relief  i^  brought  to  establish  the  liability  of  a  per- 


8.  To  assist  a  suit  in  another  court. — Ex 
parte  Boyd,  105  U.  S.  647,  G57,  26  L.  Ed. 
1200. 

9.  Disclosure  of  matter  within  knowl- 
edge of  par;y. — Ex  parte  Boyd,  105  U.  S. 
<i!7.  657,  26  L.  Ed.  1200.  See  post,  "Privi- 
lege from  I  iscovery,"  IT,  E. 

If   certain   facts   essential    to   the   merits 
of    a    claim    purely    legal,    be    exclusively 
within  the  knowledge  of  the  party  against 
whom   that   claim   is   asserted,   he   may  be 
uired,   in   a   court   of   chancery,   to   dis- 
facts,  but  if  the  answer   of  the 
endant  disc  othing,  and  the  plain- 

tiff supports  his  claim  by  evidence  in  his 
on,  unaided  by  the  confes- 
[  the  defendant,  he  should  be  dis- 
missed from  the  court  of  chancery  and 
permitted  to  assert  his  rights  in  a  court  of 
law.  Russell  v.  Clarke,  7  Cranch  69,  00,  3 
L.  Ed.  27  1. 


10.  Ex  parte  Boyd,  105  U.  S.  647,  657,  26 
L.   Ed.  1200. 

11.  In  aid  of  executions  at  law. — Ex 
parte  Boyd,  105  U.  S.  647,  657,  26  L.  Ed. 
1200.  See,  generally,  the  title  CREDIT- 
ORS' SUITS,  ante,  p.  22;  EXECU- 
TIONS. 

12.  Disclosure  of  assets. — Green  v. 
Cn'ighton.  23   How.  90,   16  L.  Ed.  419. 

A  creditor  of  a  deceased  person  has  a 
right  to  go  into  a  court  of  equity  for  a 
discovery  of  assets,  and  such  right  is  not 
lost  by  the  admission  of  the  executor  that 
he  has  sufficient  assets.  Kennedy  V.  Cres- 
well,   101    U.   S.   641,  646.  25   L.   Ed.   1075. 

13.  Accounts  and  accounting. — Pendle- 
ton v.  Wambersie.  4  Cranch  73,  2  L.  Ed. 
554. 

14.  In  regard  to  notice  of  deed. — Find- 
lay  v.  Hinde,  1  Pet.  241,  7  L.  Ed.  128. 
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son  for  a  fraudulent  transfer  of  stock  which  is  good  between  the  parties,  and 
only  voidable  at  the  election  of  the  plaintiff.15 

(7)  In  Accordance  with  a  Decree  in  Admiralty. — One  who  levies  upon  land 
in  accordance  with  a  decree  for  the  payment  of  money  obtained  in  an  admiralty 
suit  in  personam,  has  an  interest  in  the  land  such  as  will  entitle  him  to  a  dis- 
covery and  to  have  a  cloud  removed  from  the  title,  but  equity  will  not  sell  the 
land  to  satisfy  the  decree.16 

b.  After  Verdict. — The  general  rule  is,  that  after  a  verdict  at  law,  a  party 
-comes  too  late  with  a  bill  of  discovery.  There  must  be  a  clear  case  of  accident, 
surprise   or    fraud,   before   equity   will   interfere.1" 

C.  Form  and  Sufficiency  of  the  Pleadings— 1.  The  Bill— a.  Allegations. 
— The  rule  to  be  applied  to  a  bill  seeking  a  discovery  from  an  interested  party  is 
that  the  complainant  shall  charge  in  his  bill,  that  the  facts  are  known  to  the  de- 
fendant, and  ought  to  be  disclosed  by  him,  and  that  the  complainant  is  unable 
to  prove  them  by  other  testimony;  and  when  the  facts  are  desired  to  assist  a 
court  of  law  in  the  progress  of  a  cause,  it  should  be  affirmatively  stated  in  the 
bill,  that  they  are  wanted  for  such  purpose.18  * 

b.  Affidavit  of  Loss  of  Instrument  Made  Ground  for  Disclosure. — If,  in  case 
where  the  loss  of  a  deed,  or  other  instrument,  is  made  the  ground  for  coming 
into  a  court  of  equity,  for  discovery  and  relief,  an  affidavit  of  its  loss  must  be 
made  and  annexed  to  the  bill,  and  the  absence  of  such  affidavit  is  good  cause  of 
demurrer,  yet,  if  the  party  charged  by  the  bill  fail  to  demur  for  that  cause,  but 
answer  over,  or  permit  the  bill  to  be  taken  for  confessed,  by  default,  against 
him,  it  seems,  that  the  absence  of  the  affidavit  is  not  a  sufficient  cause  for  the 
reversal  of  the  decree.19 

2.  Demurrer. — It  is  an  established  and  universal  rule  of  pleading  in  chan- 
cery, that  a  defendant  may  meet  a  complainant's  bill  by  several  modes  of  de- 
fense; he  may  demur,  answer  and  plead  to  different  parts  of  the  bill;  so  that 
if  a  bill    for  a   discovery   contain   prcper  matter   for   the  one,   and  not   for  the 


15.  Fraudulent  transfer  of  stock. — 
Bowden  v.  Johnson,  107  U.  S.  251,  263,  27 
L.  Ed.  386. 

16.  Ward  v.  Chamberlain,  2  Black  430, 
445.  17  L.  Ed.  319. 

17.  After  verdict. — Brown  v.  Swann,  10 
Pet.  497,  505.  9  L.  Ed.  508. 

The  doctrine,  as  applied  to  a  case  for 
relief  from  usury,  is  that  a  defendant  sued 
at  law,  on  a  contract  alleged  to  be  usu- 
rious, will  not  be  entitled  to  a  bill  of  dis- 
covery, if  he  suffers  a.  verdict  and  judg- 
ment to  be  taken  against  him  and 
especially,  when  he  does  so,  without  mak- 
ing a  defense  at  law;  the  reason  of  the 
rule  is  that  the  proof  of  usury  is  a  good 
defense  at  law;  and  when  it  is  in  the  knowl- 
edge of  the  defendant,  no  satisfactory 
reason  can  be  given  why  the  discovery 
was  not  sought  while  the  suit  was  pend- 
ing. Brown  v.  Swann,  10  Pet.  497,  505,  9 
L.  Ed.  508. 

18.  Allegations. — Brown  v.  Swann,  10 
Pet.  497.  502,  9  L.  Ed.  508.  See  the  title 
EQUITY. 

"Unle?s  such  averments  are  required,  is 
it  not  obvious,  that  the  boundaries  be- 
tween the  chancery  and  common-law 
courts  would  be  broken  down;  and  that 
chancellors  would  find  themselves,  under 
bills  for  a  discovery  from  an  interested 
party,  engaged  in  the  settlement  of  con- 
troversies, by  evidence  aliunde,  which  the 

5  U  S  Enc— 23 


common-law  courts  could  have  procured, 
under  the  process  of  a  subpoena;  in  de- 
laying proceedings  at  law,  by  pretenses 
that  a  discovery  is  wanted,  for  the  sake 
of  justice:  and  in  enjoining  judgments, 
upon  indefinite  allegations  of  the  plaintiff 
having  a  knowledge  of  facts  which  give  to 
a  defendant  an  equity  to  be  released; 
though  the  defendant  might  have  availed 
himself  of  the  evidence  of  third  persons, 
to  establish  the  same  facts,  in  the  progress 
of  the  cause,  or  of  the  powers  of  chan- 
cery to  procure  them,  by  a  discovery,  to 
assist  the  court  in  deciding  it?"  Brown 
V.  Swann,  10  Pet.  497,  502,  9  L.  Ed.  508. 
The  complainants  in  the  circuit  court 
of  the  county  of  Alexandria,  in  the  Dis- 
trict of  Columbia,  filed  a  bill  to  obtain  re- 
lief under  the  statute,  against  an  alleged 
usurious  loan;  and  made  a  contingent  and 
prospective  offer  to  pay  the  principal, 
when  the  affairs  of  the  intestate  (the  bor- 
rower) "would  admit  it;"  and  there  was 
no  averment  that  the  complainants  were 
unable  to  prove  the  facts  sought  from  the 
conscience  of  the  defendants  by  other  tes- 
timony. Held,  that  the  bill  was  deficient 
in  material  averments,  essential  to  all  such 
bills  of  discovery.  Brown  v.  Swann,  10 
Pet.  497,  9  L.  Ed.  508. 

19.  Affidavit  of  loss  of  instrument  made 
ground  for  disclosure. — Findlay  v.  Hinde, 
1  Pet.  241,  7  L.  Ed.  128. 
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other,  the  defendant  should  answer  the  proper,  and  demur  to  the  improper  mat- 
ter;  and  if  he  demurs  to  the  whole  bill,  the  demurrer  must  be  overruled.20 

Effect  of  Admitting  by  Demurrer. — Charges  of  fraud  in  a  bill  which  are 
admitted  by  demurrers  are  sufficient  to  warrant  the  discovery  and  relief  based 
on  such  charges.21 

3.  The  Plea. — If  a  discovery  is  necessary  to  enable  the  complainant  to  ob- 
tain the  relief  sought  for  by'  his  bill,  the  defendant  cannot  evade  answering  by 
putting  in  a  plea  which  turns  out  to  be  false.  In  such  a  case,  after  the  plea  is 
overruled  as  false,  the  complainant  may  have  an  order  that  the  defendant  be 
examined  as  to  the  several  matters  in  relation  to  which  a  discovery  was  sought 
by  the  bill.22 

4.  Answer. — The  bill  of  discovery  must  be  dismissed  if  the  answer  denies 
the  matter  sought.23 

D.  Parties. — Where,  in  a  bill  filed  for  discovery  and  relief,  the  party  relied 
upon  a  deed  said  to  have  been  lost,  but  which  had  never  been  formally  executed 
to  convey  the  estate,  and  upon  a  receipt  of  the  purchase  money,  binding  the  party 
to  convey  the  same,  the  person  alleged  to  have  executed  the  lost  deed,  and  who 
gave  the  receipt,  should  have  been  made  a  party  to  the  proceeding;  although  he 
had,  subsequently,  by  a  legal  and  formal  conveyance,  duly  executed,  conveyed 
the  estate  to  others,  and  thus,  so  far  as  he  could,  divested  himself  of  all  title  in 
the  same.24 

E.  Privilege  from  Discovery. — One  cardinal  rule  of  the  court  of  chancery 
is  never  to  decree  a  discovery  which  might  tend  to  convict  the  party  of  a  crime, 
or  to  forfeit  his  property.25 


DISCRETION. — Discretion    means    the   liberty    or    power    of   acting   without 
other  control  than  one's  own  judgment.1 


20.  Demurrer. — Livingston  v.  Story,  9 
Pet.  632.  9  Iy.  Ed.  255.  See,  generally,  the 
title    DEMURRERS,    ante,    p.    293. 

21.  Effect  of  admitting  by  demurrer. — 
Pacific  Railroad  v.  Missouri  Pac.  R.  Co., 
Ill  U.  S.  505,  520,  28  L.  Ed.  498. 

22.  The  plea. — Kennedy  v.  Creswell,  101 
U.  S.  641,  644,  25  L.  Ed.  1075.  See  ante, 
"Demurrer,"  IT.  C,  2.  See,  generally,  the 
title  PLEADING. 

23.  Answer. — Brown  v.  Swann,  10  Pet. 
497,  503.  9  L.  Ed.  508.  See  ante,  "Demur- 
rer," II,  C,  2.  See,  generally,  the  title 
PLEADING. 

24.  Parties. — Findlay  v.  Hinde,  1  Pet. 
241,  7  L.  Ed.  128.  See  ante,  "Disclosure 
of  Assets,"  II,  B,  2,  a,  (3);  "Accounts  and 
Accounting,"  II,  B,  2,  a,  (4);  "In  Accord- 
ance with  a  Decree  in  Admiralty,"  II,  B, 
2,  a,  (7).  See,  generally,  the  title  PAR- 
TIES. 

25.  Privilege  from  discovery. — Boyd  v. 
United  States,  116  U.  S.  616,  631,  29  L- 
Ed.  746.  See,  generally,  the  title  WIT- 
NESSES. 

"Any  compulsory  discovery  by  extort- 
ing the  party's  oath,  or  compelling  the 
production  of  his  private  books  and  pa- 
pers, to  convict  him  of  crime,  or  to  for- 
feit his  property,  is  contrary  to  the  princi- 
ples of  a  free  government.  It  is  abhor- 
rent to  the  instincts  of  an  Englishman;  it 
is  abhorrent  to  the  instincts  of  an  Ameri- 
can. It  may  suit  the  purposes  of  despotic 
power,    hut    it    cannot    abide    the    pure   at- 


mosphere of  political  liberty  and  personal 
freedom."  Boyd  v.  United  States,  116  U. 
S.  616,  631,  29  L.  Ed.  746. 

The  plaintiffs,  as  creditors  of  an  unin- 
corporated bank,  filed  a  bill  against  the 
cashier,  and  a  number  of  persons,  stock- 
holders of  the  bank,  for  a  discovery  and 
relief;  who,  in  reply  to  the  bill,  stated 
that  their  answers  to  the  bill  would  sub- 
ject them  to  penalties,  under  the  laws  of 
Virginia,  prohibiting  unincorporated 
banks.  Held,  that  the  defendants  were 
not  bound  to  make  any  discovery,  which 
would  expose  them  to  penalties.  United 
States  v.  Saline  Bank,  1  Pet.  100,  7  L. 
Ed.  69. 

1.  Discretion. — The  Styria  v.  Morgan, 
186  U.   S.   1.  9,  46  L.   Ed.  1027. 

In  The  Styria  v.  Morgan,  186  U.  S.  1, 
9,  46  L.  Ed.  1027,  it  is  said:  "The  term 
discretion  implies  the  absence  of  a  hard- 
and-fast  rule.  The  establishment  of  a 
clearly  defined  rule  of  action  would  be 
the  end  of  discretion,  and  yet  discretion 
should  not  be  a  word  for  arbitrary  will 
or  inconsiderate  action.  'Discretion 
means  a  decision  of  what  is  just  and 
proper  in  the  circumstances.'  Bouvier's 
Law  Diet." 

In  Orborn  v.  Bank.  9  Wheat.  737,  866, 
6  L.  Ed.  204,  it  is  said:  "Courts  are  the 
mere  instruments  of  the  law.  and  can  will 
nothing.  When  they  are  said  to  exercise 
a  discretion,  it  is  a  mere  legal  discretion, 
a  discretion  to  be  exercised  in  discerning 
the   course   prescribed   by  law;   and,   when 
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DISCRIMINATION.— See  the  title  Civil  Rights,  vol.  3,  p.  814.  As  to  dis- 
crimination by  carriers  in  charges  and  facilities,  see  the  title  Carriers,  vol.  3, 
p.  638.  As  to  discrimination  against  foreign  corporations,  see  the  title  Foreign 
Corporations. 

DISEASE. — See  the  titles  Accident  Insurance,  vol.  1,  p.  60;  Animals, 
vol.  1,  p.  324;  Health;  Insurance. 

DISFRANCHISEMENT.— See  the  title  Civil  Rights,  vol.  3,  p.  814. 

DISHONOR.— See  the  title  Bills,  Notes  and  Checks,  vol.  3,  p.  326. 

that  is  discerned,  it  is  the  duty  of  the  court  2,  pp.  33,  318,  COURTS  vol  4  p  861* 
to  follow  it."  See,  also,  the  titles  AP-  MAND  \MUS;  SPECIFIC  PERFORM- 
PEAL,  AND  ERROR,  vol.  1,  p.  983;  vol.       ANCE. 


DISMISSAL,  DISCONTINUANCE  AND  NONSUIT. 

BY  JAMES  F.   MINOR. 

I.    Definitions  and  Distinctions,  358. 

II.    Dismissal  and  Nonsuit,  359. 

A.  Voluntary,  359. 

1.  Right  of   Plaintiff  to  Dismiss,  359. 

a.  In  General.  359. 

(1)  In  Equity,  359. 

(2)  At  Law.  359. 

(3)  In   Admiralty,   360. 

b.  As  Dependent  upon   the  Rights  of   Other  Parties,  360. 

(1)  In  General,  360. 

(2)  As  to  One  or  More  of  Several  Defendants,  361. 

(a)  In  Actions  Ex  Contractu,  361. 

(b)  In  Tort  Actions,  363. 

(3)  After    Decree,    Judgment    or    Verdict,    363. 

(a)  As   to   Single  Defendant,  363. 

(b)  As   to   One   or   More   Codefendants,   364. 

c.  As  Affected  by  Cross  Bill  Filed,  364. 

d.  As  Affected  by  Set-Off  Claimed,  365. 

2.  Right   of   Defendant   with   Plaintiff's   Consent,   365. 

3.  Nature  and  Effect  of  Dismissal,  365. 

a.  In  General,  365. 

b.  Effect  on  Cross   Bill,  365. 

c.  Effect  as  Bar  to  Commencement  of  x\nother  Action,  365. 

4.  Judgment  or  Decree,  365. 

5.  Reinstatement  of  Cause,  366. 

6.  Appeal  and  Error,  366. 

B.  Involuntary,  366. 

1.  Dismissal,  366. 

a.  When  Proper,  366. 

(1)  In  General,   366. 

(2)  Nonappearence    of    Plaintiff,   or    Failure    to    Prosecute, 

368. 

(a)  Failure  to  Appear.   368. 

(b)  Want   of   Replication,    368. 

(c)  Rule   for  Trial  or   Non   Pros.,   369. 

(3)  Failure    to    Serve    Process,    or    Service    Procured    by 

Fraud,  370. 

(4)  Misjoinder  of  Parties  or  Incapacity  to   Sue,  370. 

(5)  Want  of  Jurisdiction,  371. 

(a)  In  General,  371. 

(b)  Since  Act  of  1875.  373. 

aa.  Terms   and  Object  of  Statute,  373. 
bb.   Mode     of     Raising    Objection     and     Necessity 
Therefor,    374. 
(aa)    Motion    to    Dismiss,    374. 
(bb)   Answer,  375. 
(cc)   Demurrer,  375. 
i  dd  I    Petition,  37?. 

(ee)   Dismissal    by    Court   of    Its   Own     Mo- 
tion,  37?. 

(356) 
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aaa.  General  Statement  of  Rule,  375. 
bbb.  Legal    Certainty    of    Conclusion    and 

Facts    Supporting    It,    377. 
ccc.  Amount    in    Controversy   Insufficient, 

378. 
ddd.  Parties    Collusivelv    Made    or  Joined, 

378. 
eee.  Collusive    Transfer    to    Confer    Ju- 
risdiction, 378. 
cc.  Abstract  or   Moot  Question,  379. 
dd.  Assignment  of  Interest,  379. 
ee.  Development  of  Facts  Taking  Away  Cause  of 

Action,  380. 
ff.  Resort  to  Wrong  Forum  or  Remedy,  380. 

(6)  Conflict  of  Jurisdiction,  381. 

(7)  For  Failure  of  Proof,  381. 

(8)  Irregularity  in  Proceedings,  382. 

(9)  Settlement  or  Disposition  of  Controversv,  382. 

(10)  Plea  of   Another   Suit   Pending,  383. 

(11)  Laches  and  Limitations,  383. 

(12)  Want  ot  Necessary  Parties,  383. 

(a)  Essential   Parties,   383. 

(b)  Nonessential  Parties.  384. 

(13)  Champerty   and    Maintenance,   384. 

(14)  Mistaken  Venue,  385. 

b.  Dismissal  as  to  Portion  of  Defendants,  385 

c.  Motion  to  Dismiss.  385. 

d.  Decree  or  Order  of  Dismissal,  385. 

(1)  For  Lack  of  Jurisdiction,  385. 

(2)  Presumptions,  386. 

(3)  Partial  Dismissal,  386. 

(4)  Reversal  and  Dismissal  by  Appellate  Court.  387. 

(5)  Affirmance  and  Dismissal  bv  Appellate  Court,  387. 

(6)  On  Demurrer.  387. 

(7)  Rule  for  Trial  or  Non  Pros,  387. 

e.  Dismissal  as  Bar  to  Future  Action  cr  Defense,  387. 

f.  Reinstatement,  387. 
2.  Nonsuit,  389. 

a.  Right  of  Court  to  Order,  389. 

(1)  General   Rule,  389. 

(2)  For  Nonproduction  of  Documents,  391. 

(3)  Against  One  of  Several  Defendants,  391. 

(4)  Directing  Verdict  and  Waiver  of  Error,  391. 

(5)  Rule  for  Trial  or  Non  Pros.,  392. 

b.  Effect  of  Judgment.  392. 

c.  Setting  Aside  Nonsuit,  392. 

III.  Discontinuance,  392. 

IV.  Retraxit,  393. 

V.    Nolle  Prosequi,   393. 

A.  When  Entered,  393. 

B.  Effect.  393. 

CROSS    REFERENCES. 

See  the  titles  Abatement,  Revival  and  Survival,  vol.  1.  p.  12:  Actions, 
vol.  1.  p.  96;  Agreed  Cask.  vol.  1.  p.  204;  Amendments,  vol.  1,  p.  28*;  Aitkal 
and  Error,  vol.  1,  p.  333,  vol.  2,  p.  1;  Appearances,  vol.  2,  p.  4i!»;  Arbitra- 
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tion  and  Award,  vol.  2,  p.  464;  Attachment  and  Garnishment,  vol.  2,  p. 
6o0;  Autrefois,  Acquit  and  Convict,  vol.  2,  p.  751;  Biee  of  Review,  vol.  3, 
p.  244;  Certiorari,  vol.  3,  p.  651 ;  Compromise  and  Settlement,  vol.  3,  p.  980; 
Consolidation  of  Actions,  vol.  3,  p.  1096;  Continuances,  vol.  4,  p.  543; 
Courts,  vol.  4,  p.  861;  Cross  Bills,  vol.  5,  p.  133;  Equity;  Indictments,  In- 
formations, Presentments  and  Complaints;  Justice  of  the  Peace;  Plead- 
ing; Set-Off,  Recoupment  and  Counterclaim;  Summons  and  Process; 
Supplemental  Pleadings;  Trial;  Variance;  Verdict. 

In  particular  actions  or  proceedings,  see  the  specific  titles  where  same  are 
treated.  Of  action  for  infringement  of  patent,  see  the  title  Patents.  Of  mo- 
tion, see  the  title  Motions.  As  to  dismissal  of  juror,  see  the  title  Jury.  As 
to  costs  on  dismissal,  etc.,  see  the  title  Costs,  vol.  4,  p.  802.  As  to  dismissal  for 
lack  of  jurisdictional  amount  in  controversy,  see  the  titles  Appeal  and  Error, 
vol.  1,  p.  333;  Courts,  vol.  4,  p.  861;  Jurisdiction.  As  to  dismissal,  etc.,  as 
consideration  for  bill  or  note,  or  contract,  see  the  titles  Bills,  Notes  and 
Checks,  vol.  3,  p.  257;  Contracts,  vol.  4,  p.  552.  As  to  dismissal  and  rein- 
statement of  appeal  or  writ  of  error,  see  the  title  Appeal  and  Error,  vol.  2, 
pp.  289-320.  As  to  discontinuance  of  appeal  or  writ  of  error,  see  the  title 
Appeal  and  Error,  vol.  2,  p.  361.  As  to  dismissal  on  demurrer,  see  the  title 
Demurrers,  ante,  p.  293.  As  to  dismissal  of  bill  of  review,  see  the  title  Bill 
OF  Review,  vol.  3,  p.  244.  As  to  dismissal  of  injunction  or  proceedings  there- 
for, see  the  title  Injunctions.  As  to  dismissal  of  mandamus  petition,  see  the 
title  Mandamus.  As  to  disposition  of  suit  improvidently  removed  to  federal 
court,  see  the  title  Removal  of  Causes.  As  to  discontinuance  by  party  remov- 
ing cause,  and  effect,  see  the  title  Removal  of  Causes.  As  to  removal  of  causes, 
and  remand  of  same,  see  the  title  Removal  OF  Causes.  As  to  effect  of  dis- 
missal, etc..  on  statute  of  limitations,  see  the  title  Limitation  of  Actions  and 
Adverse  Possession.  As  to  exception  to  order  of  nonsuit,  see  the  title  Ex- 
ceptions, Bill  of,  and  Statement  of  Facts  on  Appeal.  As  to  appealability 
of  judgment  or  decree,  see  the  title  Appeal  and  Error,  vol.  1.  pp.  945,  946. 
As  to  review  of  order  of  dismissal  in  appellate  court,  see  the  title  Appeal  and 
Error,  vol.  1,  p.  333. 

I.   Definitions   and  Distinctions. 

Voluntary  Dismissal  or  Nonsuit. — "Nonsuits  are  frequently  taken,  on  pay- 
ment of  costs  by  the  adverse  party,  in  order  that  the  controversy  may  be  ar- 
ranged out  of  court."1 

Retraxit  Distinguished. — A  dismissal  of  a  suit  by  agreement  of  parties  is 
not  a  retraxit.  The  former  does  not  prevent  a  subsequent  proceeding  upon  the 
same  cause  of  action  ;  the  latter,  if  fairly  procured,  does.2 

And  a  nolle  prosequi  is  distinguishable  from  a  retraxit  on  the  same  grounds, 
although  there  was  some  confusion  in  the  early  cases.3 


1.  Voluntary  nonsuits. — Haldeman  v. 
United  States,  91  U.  S.  584,  585,  23  L.  Ed. 
433;  Jacobs  v.  Marks,  182  U.  S.  583,  592, 
45  L.  Ed.  1241.  See  post,  "Voluntary," 
II.  A. 

2.  Dismissal  by  agreement  and  retraxit 
contrasted. — 1  Tableman  v.  United  States, 
91  U.  S.  584.  23  L.  Ed.  433;  Jacobs  V. 
Marks.  182  U.  S.  583,  592,  45  L.  Ed.  1241. 
Sec  Welch  v.  Mandeville,  1  Wheat.  233,  4 
L.  Ed.  79. 

"The  general  entry  of  the  dismissal  of 
a  srit  by  agreement  is  evidence  of  an  in- 
tention.  not  to  abandon  the  claim  on 
which  it  is  founded,  but  to  preserve  the 
righl  to  bring  a  new  suit  thereon,  if  it 
becomes  necessary.  Ft  is  a  withdrawal  of 
a   suit   on   terms,   which   may   be   more   or 


less  important."  Jacobs  v.  Marks,  182  U. 
S.  583.  592,  45  L.  Ed.  1241. 

Nonsuit  and  retraxit. — "A  nonsuit  is  to 
be  distinguished  from  a  retraxit.  Minor 
v.  Mechanics'  Bank,  1  Pet.  4G,  7  h.  Ed.  47. 
Blackstone  defines  the  difference  as  fol- 
lows: 'A  retraxit  differs  from  a  nonsuit  in 
this;  one  is  negative  and  the  other  posi- 
tive. The  nonsuit  is  a  mere  default  or 
neglect  of  the  plaintiff,  and  therefore  he 
is  allowed  tc  begin  bis  suit  again  upon 
payment  of  costs;  but  a  retraxit  is  an 
open,  voluntary  renunciation  of  his  claim 
in  court,  and  bv  this  he  forever  loses  bis 
action.'  3  Rlackstone  Com.  296."  United 
States  v.  Parker,  120  U.  S.  89,  95,  30  L.  Ed. 
G01. 

3.    Nolle   prosequi   and   retraxit. — Minor 
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II.   Dismissal  and  Nonsuit. 

A.  Voluntary — 1.  Right  of  Plaintiff  to  Dismiss — a.  In  General — (1)  In 
Equity. — The  general  proposition  is  true  that  a  complainant  in  an  equity  suit 
may  dismiss  his  bill  at  any  time  before  the  hearing,  but  to  this  general  propo- 
sition there  are  some  well-recognized  exceptions.4  And  surprise  or  mistake  may 
be  ground  for  allowing  a  plaintiff  to  discontinue  his  suit  at  a  proper  stage 
thereof.5 

(2)  At  Lore. — Under  the  rules  of  the  common  law  it  must  be  conceded  that 
the  prosecuting  party  may  relinquish  his  suit  at  any  stage  of  it,  and  withdraw 
from  court  at  his  option,  and  without  other  liability  to  his  adversary  than  the 
payment  of  taxable  costs  which  have  accrued  up  to  the  time  when  he  withdraws 
his  suit.0 

Control  of  Prosecution  by  District  Attorney. — It  would  seem  that  in 
virtue  of  his  powder  to  control  the  prosecution  of  civil  cases  for  the  United  States, 
that  a  district  attorney,  in  the  absence  of  any  directions  from  the  attorney  gen- 
eral, may,  if  he  sees  fit,  allow  a  suit  prosecuted  for  the  benefit  of  the  United 
States,  to  become  nonsuit,  or  consent  to  a  discontinuance." 

Procedure,  and  Withdrawal  of  Discontinuance. — The  practice,  as  to 
when  the  discontinuance  or  dismissal  takes  effect,  in  term  or  vacation,  and  the 
need  for  the  court's  action  thereon,  varies  in  the  different  states,  and  is  followed 
by  the  federal  courts  sitting  therein.8 


v.  Mechanics'  Bank,  1  Pet.  46,  74.  7  L.  Ed. 
47;  Amis  v.  Smith,  16  Pet.  303,  10  L.  Ed. 
973. 

According  to  modern  decisions,  a  nolle 
prosequi  does  not  amount  to  a  retraxit, 
hut  simply  to  an  agreement  not  to  proceed 
further  in  that  suit,  as  to  the  particular 
person  or  cause  of  action  to  which  it  was 
applied.  Minor  v.  Mechanics'  Bank,  1  Pet. 
46,  7  L.  Ed.  47. 

If  the  contract  sued  on  be  joint  and  sev- 
eral, and  the  defendants  sever  in  their 
pleas,  whatever  may  have  been  the  doubts 
and  conflicting  opinions  of  former  times, 
as  to  the  effect  of  a  nolle  prosequi  in  such 
a  case,  it  has  never  been  held,  that  a  sim- 
ple discontinuance  of  a  suit  amounts  to  a 
retraxit;  or  that  it  in  any  manner  worked 
a  bar  to  the  repetition  of  the  plaintiff's  ac- 
tion. Amis  v.  Smith,  16  L.  Ed.  303,  10  L. 
Ed.  973.  See  the  title  RES  ADJUDI- 
CATA. 

4.  Bill  in  equity. — Pullman's  Pallace  Car 
Co.  v.  Transportation  Co.,  171  U.  S.  138, 
145,  43  L.  Ed.  108. 

It  may  be  conceded  that,  as  a  general 
rule,  a  complainant  in  an  original  bill  has 
the  right  at  any  time,  upon  payment  of 
costs,  to  dismiss  his  bill.  Chicago,  etc.,  R. 
Co.  v.  Union  Rolling  Mill.  Co.,  109  U.  S. 
702,  713,  27  L.  Ed.  1081;  St.  Romes  v. 
Levee  Steam  Cotton  Press  Co.,  127  U.  S. 
«14,  618,  32  L.   Ed.  289. 

In  the  last  case  under  art.  901  of  the 
code  of  practice  of  Louisiana,  the  court 
refused  to  dismiss  the  bill  at  the  instance 
of  the  plaintiff,  her  interest  having  been 
parted  with.  St.  Romes  v.  Levee  Steam 
Cotton  Press  Co.,  127  U  S.  614,  618,  32  L. 
Ed.  289.  See  the  titles  EQUITY; 
PLEADING.  See,  also,  post,  "In  Gen- 
eral." II,  A,  1,  b.  (1).  And  as  to  involun- 
tary  dismissal  after   interest   parted   with, 


see  post,  "Assignment  of  Interest,"  II,  B, 
1,  a,  (5),  (b),  dd. 

5.  Surprise  or  mistake.— Pollock  v.  Hall, 
4  Dall.  222,  224,  1  L.  Ed.  809.  See  post, 
"In  General."  II,  A,  1,  b,  (l). 

6.  At  common  law. — Confiscation  Cases, 
7  Wall.  454,  457,  19  L.  Ed.  196.  See 
United  States  v.  Parker,  120  U.  S.  89,  95, 
30  L.  Ed.  601;  Welch  v.  Mandeville,  7 
Cranch  152,  3  L.  Ed.  299. 

"Before  trial,  then,  the  plaintiff  may,  in 
many  cases,  as  a  matter  of  right,  discon- 
tinue his  cause,  according  to  the  practice 
of  the  state  courts,  at  any  time  when  he 
is  demandable  in  court.  After  a  trial  or 
verdict,  he  can  do  so  only  by  leave  of  the 
court,  which  it  may  grant  or  refuse,  in  its 
discretion.  But,  under  ordinary  circum- 
stances, before  verdict,  it  is  almost  a  mat- 
ter of  course  to  grant  it,  upon  payment  of 
costs,  when  it  is  not  strictly  demandable 
of  right."  Veazie  v.  Wadleigh,  11  Pet.  55, 
61,  9  L.  Ed.  630.  See  the  titles  COSTS, 
vol.  4,  p.  802;  PLEADING. 

7.  Power  of  district  attorney. — Confis- 
cation Cases,  7  Wall.  454,  457,  19  L.  Ed. 
196.  See,  also,  the  title  DISTRICT  AND 
PROSECUTING  ATTORNEY.  See 
note  10. 

8.  Procedure. — "According  to  the  prac- 
tice of  some  of  the  courts  in  the  Union,  it 
i-  understood  to  be  the  right  of  the  plain- 
tiff to  enter  a  discontinuance  of  the  cause, 
at  any  time,  either  in  term  or  in  vacation, 
upon  the  payment  of  costs,  before  a  ver- 
dict is  given,  without  a  formal  assent  of, 
or  application  to,  the  court;  and  that, 
thereupon,  the  cause  is  deemed,  in  contem- 
plation of  law,  to  be  discontinued.  In 
Massachusetts  and  Maine,  a  different  prac- 
tice is  understood  to  prevail;  and  the  dis- 
continuance can  only  be  in  term,  and  is, 
generally,  upon  application  to  the  court. 
In   many  cases,  however,  in   these  states, 
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Discontinuance  of  Count. — A  plaintiff  may,  before  verdict,  discontinue  a 
count  in  his  declaration,  and  waive  the  issues  joined  thereon,  without  affecting 
the  issues  joined  on  the  others.9 

(3)  In  Admiralty. — Precisely  the  same  rule  prevails  in  the  admiralty  courts, 
and  consequently  the  libelant  has  the  right  at  any  stage  of  the  cause  volun- 
tarily to  discontinue  the  same,  and  the  only  penalty  to  which  he  can  legally  be 
subjected,  in  the  absence  of  any  statutory  regulation,  except,  perhaps,  in  prize 
cases,  is  the  payment  of  the  costs  of  the  proceedings.10 

b.  As  Dependent  upon  the  Rights  of  Other  Parties. — As  to  nonsuit  by  agree- 
ment, see  post,  "General  Rule,"  II.  B,  2,  a,  (1). 

(1)  In  General. — Leave  to  dismiss  a  bill  is  not  granted  where,  beyond  the 
incidental  annoyance  of  a  second  litigation  upon  the  subject  matter,  such  action 
would  be  manifestly  prejudicial  to  the  defendant.11 


it  is  a  matter  of  right."  Veazie  v.  Wad- 
leigh, 11   Pet.  55,  61,  9  L.  Ed.  630. 

On  the  trial  of  a  cause  in  the  circuit 
court  of  the  district  of  Maine,  upon  cer- 
tain questions  which  arose  in  the  progress 
of  the  trial,  the  judges  of  the  court  were 
divided  in  opinion,  and  the  questions  were, 
at  the  request  of  the  plaintiff,  certified  to 
the  supreme  court,  to  January  term,  1835; 
in  December,  1836,  the  plaintiff  filed  in  the 
office  of  the  clerk  of  the  circuit  court  of 
Maine,  a  notice  to  the  defendant,  that  he 
had  discontinued  the  suit  in  the  circuit 
court,  and  that  as  soon  as  the  supreme 
court  should  meet  at  Washington,  the 
same  disposition  would  be  made  of  it 
there,  and  that  the  costs  would  be  paid, 
when  made  up;  a  copy  of  this  notice  was 
given  to  the  counsel  of  the  defendants. 
Held,  that  the  filing  of  the  above  paper  in 
the  circuit  court,  in  vacation,  constitutes, 
per  se,  a  discontinuance  of  the  original 
cause,  without  any  action  of  the  circuit 
court  thereon.  Veazie  v.  Wadleigh,  11 
Pet.  55,  61,  9  L.  Ed.  630. 

Withdrawal  of  consent  by  plaintiff. — 
"Under  the  circumstances  of  the  present 
case,  we  have  no  doubt  that  the  plaintiff 
is  estopped,  hereafter,  to  withdraw  his  as- 
sent to  the  discontinuance  of  his  suit  in 
the  circuit  court;  and  that  that  court  pos- 
sesses full  authority  to  enter  such  discon- 
tinuance at  its  next  term,  upon  the  mere 
footing  of  the  paper  filed  in  the  clerk's  of- 
fice, without  anv  further  act  of  the  plain- 
tiff." Veazie  v.  Wadleigh,  11  Pet.  55,  61, 
9  L.  Ed.  630.  See  post,  "Judgment  or 
Decree."  II,  A,  4. 

9.  Discontinuing  count  in  declaration. 
—  Hughes  v.  Moore,  7  Cranch  176,  3  L. 
Ed.  307.  See,  also,  the  titles  PLEADING, 
and  the  titles  treating  of  the  particular  ac- 
tions. 

Effect  on  other  counts. — See  post,  "In 
•ral."  II,  A,  3,  a. 

10.  Rule  in  admiralty. — Confiscation 
Case..  7  Wall.  45  1,  457,  458,  19  L.  Ed.  196. 

"Although  the  name  of  the  informer  in 
these  (confiscation)  cases  is  mentioned  in 
the  libel  of  information,  still  it  is  never- 
theless true  that  the  suit  was  instituted 
by  the  district  attorney  in  the  name  and 
for  thr  benefit  of  the  United  States.  Con- 
trol   of   these    suits,   therefore,   while    they 


were  pending  in  the  circuit  court,  be- 
longed to  the  district  attorney  under  the 
general  superintendence  and  direction  of 
the  attorney  general,  and  he  might,  if  he 
had  seen  fit,  have  discontinued  them  at 
any  stage  of  the  proceedings  prior  to  the 
appeals.  Such  control  on  the  part  of  the 
district  attorney  ceases  whenever  such 
a  suit,  civil  or  criminal,  is  transferred  to 
this  court  by  writ  of  error,  appeal,  or 
certificate  of  division  of  opinion."  Con- 
fiscation Cases,  7  Wall.  454,  458,  19  L.  Ed. 
196. 

Whether  tested,  therefore,  by  the  re- 
quirements of  the  judiciary  act,  or  by  the 
usage  of  the  government,  or  by  the  deci- 
sions of  this  court,  it  is  clear  that  all  such 
suits,  so  far  as  the  interests  of  the  United 
States  are  concerned,  are  subject  to  the 
direction,  and  within  the  control  of,  the 
attorney  general,  and  the  informer  has  no 
vested  right  in  the  subject  matter  and  can- 
not object  to  their  voluntary  discontin- 
uance or  dismissal.  Confiscation  Cases, 
7  Wall.  454,  458,  19  L.  Ed.  196.  See,  gen- 
erally, the  title  ADMIRALTY,  vol.  1,  pp. 
167.  168. 

As  to  confiscation  generally,  see  the  ti- 
tles PRIZE;  STATES;  WAR. 

11.  Prejudice  to  defendant. — Pullman's 
Palace  Car  Co.  v.  Transportation  Co.,  171 
U.  S.  138,  146.  43  L.  Ed.  108;  Chicago,  etc.,. 
R.  Co.  v.  Union  Rolling  Mill  Co.,  109  U. 
S    702,  27  L.  Ed.  1081. 

"The  subject  is  treated  of  in  Detroit 
v.  Detroit  City  Railway  Co.,  in  an  opinion 
by  the  circuit  judge,  and  reported  in  55 
Fed.  Rep.  569,  where  many  of  the  au- 
thorities are  collected,  and  the  rule  is 
stated  substantially  as  above.  The  rule  is 
also  referred  to  in  Chicago,  etc.,  R.  Co. 
v.  Union  Rolling  Mill  Co..  109  U.  S.  702, 
27  L.  Ed.  10S1."  Pullman's  Palace  Car 
Co.  v.  Transportation  Co.,  171  U.  S.  138, 
145,  43  L.  Ed.  108.  See,  also,  dissenting 
opinion  of  Johnson,  J.,  in  Minor  v. 
Mechanics'  Bank,  1  Pet.  46,  87,  7  L. 
Ed.  47. 

"There  must  be  some  plain,  legal 
prejudice  to  defendant  to  authorize  a 
denial  of  the  motion  to  discontinue;  such 
prejudice  must  be  other  than  the  mere 
prospect  of  future  litigation  rendered  pos- 
sible   by   the    discontinuance.      If    the    de- 
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After  reference,  hearing  on  same,  and  opinion  expressed  or  intimated  by 
referees,  a  discontinuance  cannot  be  regarded  as  a  matter  of  right.12 

(2)  As  to  One  or  More  of  Several  Defendants — (a)  In  Actions  Ex  Con- 
tractu.— In  General. — Whether  a  discontinuance  of  the  suit  can  be  entered 
against  one  of  several  defendants,  in  a  case  arising  on  contract,  depends  upon 
the  character  of  the  contract,  and  the  state  of  the  pleadings  between  the  parties.13 

A  plaintiff,  who  has  declared  jointly  against  two  defendants,  as  being 
in  custody,  when  in  fact  only  one  of  the  defendants  was  taken  on  the  capias. 


fendants  have  acquired  some  rights  which 
might  be  lost  or  rendered  less  efficient 
by  the  discontinuance,  then  the  court,  in 
the  exercise  of  a  sound  discretion,  may 
deny  the  application."  Pullman's  Palace 
Car  Co.  v.  Transportation  Co.,  171  U.  S. 
138.  146.  43  L.  Ed.  108. 

Illustration. — Where  an  original  bill 
had  been  filed  for  an  injunction  against 
the  bringing  of  suits  for  rent  upon  a  lease 
by  the  complainant,  a  corporation,  the 
right  of  relief  being  founded  on  two 
grounds,  namely,  the  termination  of  the 
lease  under  one  of  its  clauses,  and  the  al- 
leged invalidity  thereof  as  being  ultra 
vires,  but  in  either  case  tendering  such 
relief  as  the  court  might  think  was  proper 
and  fair  under  the  circumstances,  it  was 
held  that  leave  was  rightly  refused  the 
complainant,  after  considerable  proof 
taken  and  a  decision  in  another  case 
that  the  lease  was  illegal  and  void,  to  dis- 
miss its  bill  at  its  own  cost  against  the 
opposition  of  the  defendant,  who,  on  the 
same  day,  moved  for  leave  to  file  a  cross 
bill,  which  was  granted.  Pullman's 
Palace  Car  Co.  v.  Transportation  Co., 
171  U.   S.   138,   43    L.    Ed.    108. 

"The  denial  of  the  motion  was  made  in 
connection  with  the  application  of  the 
Central  Company  (defendant)  to  file 
a  cross  bill  in  which  it  would  seek 
to  avail  itself  of  the  tenders  made  by  the 
Pullman  Company  (plaintiff)  in  the 
original  bill.  Such  an  application  for 
leave  to  file  a  cross  bill  seeking  affirmative 
relief,  while  at  the  same  time  availing 
itself  of  those  tenders  of  relief  made  by 
the  original  complainants,  would  furnish 
additional  ground  for  the  exercise  of  the 
discretion  of  the  court  in  refusing  to  grant 
the  application  for  leave  to  discontinue. 
We  think  there  was  no  error  committed 
by  the  court  below  in  refusing  the  leave 
asked  for."  Pullmans'  Palace  Car  Co.  v. 
Transportation  Co.,  171  U.  S.  138,  148,  43 
L.  Ed.  108. 

Rights  of  assignee  of  chose. — A  plain- 
tiff in  an  action  upon  a  debt,  which  he  has 
assigned  bona  fide  to  a  third  party,  cannot, 
against  the  objection  of  this  assignee, 
discontinue  the  action,  the  debtor  having 
in  this  case  accepted  the  assignment.  The 
court  said  they  would  not  allow  any 
collusive  settlement  between  the  original 
parties  to  affect  the  bona  fide  assignment. 
McCullum  v.  Coxe,  1  Dall.  139.  140,  1  L. 
Ed.  72.  See  St.  Rome-  v.  Levee  Steam 
Cotton  Press  Co.,  127  U.  S.  614,  618,  32 
L.  Ed.  289.  See.  also,  post,  "Assignment 
of  Interest,"  II,  B,  1,  a,  (5),  (b),  dd.    And 


see,  also,  the  title  ASSIGNMENTS,  vol. 
2,  p.  590. 

12.  After  reference  and  hearing. — While 
there  may  be  cases,  in  which  a  plaintiff, 
alleging  surprise  or  mistake,  would  be 
allowed  by  the  court  to  discontinue  his 
suit,  but  after  an  agreement  to  refer,  a 
disclosure  and  hearing  before  the  referees, 
and  an  opinion  expressed  or  intimated  by 
them,  upon  the  merits,  a  discontinuance 
cannot  be  regarded  as  a  matter  of  right, 
and  would  only  be  permitted  upon  very 
cogent  reasons,  such,  perhaps,  as  would 
invalidate  the  report  itself.  In  the  present 
case,  the  plaintiff  had  not  a  right  to  dis- 
continue the  suits,  and  no  sufficient  reason 
appears  for  allowing  a  discontinuance 
upon  the  authoritv  of  the  court.  Pollock 
v.  Hall.  4  Dall.  222,  224,  1  L.  Ed.  809. 

Informer's  right  to  object. — See  ante, 
"In  Admiralty."  II.  A.  1,  a,  (3). 

13.  Partial  dismissal. — Amis  v.  Smith,  16 
Pet.  303,  310,  10  L.  Ed.  973. 

In  actions  in  form  ex  contractu,  unless 
the  defence  be  merely  in  the  personal  dis- 
charge of  one  of  the  defendants,  a  nolle 
prosequi  cannot  be  entered  as  to  one  de- 
fendant without  discharging  the  other. 
United  States  v.  Linn,  1  How.  104,  11  L. 
Ed.   64. 

"The  reason  is,  because  the  plea,  being 
entire,  cannot  be  good  in  part  and  bad  in 
part,  an  entire  plea  not  being  divisible, 
and  consequently,  if  the  matter  jointly 
pleaded  be  insufficient  as  to  one  of  the 
parties,  it  is  so  in  toto."  United  States  v. 
Linn.   1   How.   104,   107.   11   L.   Ed.   64. 

It  has  been  suggested  that  this  objec- 
tion is  waived  by  the  following  entry  in 
the  bill  of  exceptions:  "A  judgment  hav- 
ing been  obtained  against  L.  for  the  full 
amount  of  his  defalcation,  a  judgment  on 
this  bond  was  not  asked  against  him  or 
any  of  the  defendants,  unless  the  jury 
shall  find  against  all  the  defendant- "  It 
is  not  perceived  how  this  can  be  considered 
a  waiver  of  any  error.  No  judgment 
could  have  been  given  against  L.  sepa- 
rately, the  plea  of  non  est  factum  being 
joint.  But  the  plaintiffs,  according  to  the 
express  terms  of  this  memorandum,  did 
ask  a  verdict  and  judgment  against  all  the 
defendants;  and  if  from  the  pleadings  and 
evidence  they  were  entitled  to  judgment 
against  all,  there  was  no  waiver  that  will 
justify  the  instructions  given  to  the  jury. 
United  States  v.  Linn,  1  How.  104,  108, 
11  L.  Ed.  64. 

After  judgment,  verdict  or  decree. — See 
post.  "After  Decree,  Judgment  or 
Verdict,"   II,   A,   1,  b,    (3). 
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cannot  abate  his  own  action  against  the  party  not  taken,  unless  authorized  so  to 
do  by  the  return  of  the  process  against  the  party.14 

As  Dependent  upon  Option  to  Join  or  Not. — Where  the  plaintiff  had  the 
right  to  join  as  defendants  any  or  all  of  the  parties  liable  to  him,  he  may  discon- 
tinue or  dismiss  his  action  as  to  one  or  more  of  those  he  has  made  defendants  to 
his  action,  without  affecting  his  rights  as  to  the  others.15  But  where,  by  stat- 
utory provisions,  the  rules  prescribed  under  the  common  law  with  respect  to  suits 
upon  joint  and  several  promises  have  been  essentially  changed,  the  same  license 
which  concedes  to  a  party  the  power  of  instituting  his  suit  against  one  or  more, 
or  all  the  parties  to  an  undertaking,  carries  with  it  by  necessary  implication  the 
rio-ht  to  prosecute  or  discontinue  it  in  the  same  sense  and  to  the  same  extent  and 
degree.  In  accordance  with  this  conclusion  is  the  interpretation  given  to  the 
statutes  of  Mississippi  by  the  supreme  court  of  that  state.16 


14.  Defendants  sued  jointly  as  being  in 
custody. — "Whatever  may  be  the  mode 
provided  by  law  for  forcing  an  appearance, 
the  plaintiff  cannot  proceed  to  obtain  a 
judgment  against  one  defendant,  in  a  joint 
action  against  two,  until  he  has  proceeded 
against  the  other  so  far  as  the  law  will 
authorize,  unless  the  law  dispenses  with 
the  necessity  of  proceeding  against  the 
other  defendant  beyond  a  certain  point  to 
force  an  appearance.  Thus  in  Pennsyl- 
vania (as  is  known  to  one  of  the  judges 
of  this  court),  if  the  sheriff  return  non 
est  as  to  one  defendant,  the  plaintiff  may 
proceed  against  the  other  on  whom  the 
writ  was  served,  stating,  in  his  declaration, 
the  return  of  the  writ  as  to  his  com- 
panion." Barton  v.  Petit,  7  Cranch  194, 
201,  3  L.  Ed.  313.  See  post,  "Failure  to 
Serve  Process,  or  Service  Procured  by 
Fraud,"  II,  B,  1,  a.  (3).  See,  generally, 
the  title  EXECUTIOXS  AGAINST  THE 
BODY  AXD  ARREST  IN  CIVIL 
CASES. 

15.  Right  to  discontinue  goes  with  right 
to  join  or  not  to  join. — Amis  v.  Smith,  1G 
Pet.  303,  311,  10  L.  Ed.  973;  Minor  v. 
Mechanics'  Bank,  1  Pet.  46,  75,  7  L.  Ed.  47. 

"In  the  case  of  Minor  v.  Mechanics' 
Bank  of  Alexandria,  a  suit  was  brought 
on  the  office  bond  of  the  cashier  of  the 
bank,  against  him  and  his  sureties.  The 
bond  was  joint  and  several,  and  the  de- 
fendants pleaded  jointly  to  the  action; 
and,  as  in  this  case,  the  cashier  after- 
wards pleaded  severally,  whereupon  judg- 
ment was  rendered  against  the  sureties; 
and  afterwards  the  plaintiff  entered  a 
nolle  prosequi  against  the  other  defendant. 
This  court  sustained  this  proceeding,  and 
held  that  it  did  not  affect  the  judgment 
against  the  sureties.  1  Pet.  46.  That  case, 
we  think,  is  decisive  of  the  first  point 
made  in  this.  On  a  joint  and  several  bond, 
suit  must  be  brought  against  all  the 
obligors  jointly,  or  against  each  one 
severally,  because  each  is  liable  for  the 
whole;  but  a  joint  suit  cannot  be  main- 
tained against  a  party,  ommiting  the  rest. 
There  is,  therefore,  no  analogy  between 
the  right  of  action  and  the  right  to  enter 
a  nolle  prosequi  against  one,  as  was  done 
in  that  In  this  case,  the  plaintiff  had 

a   legal    right    to    sue   any   number    of   the 
joint  and  several  promissors,  and  to  omit 


the  others;  and  therefore,  there  is  a 
perfect  analogy  between  the  right  of  ac- 
tion and  the  right  to  discontinue  the  action 
against  one,  after  judgment  against  the 
others.  Thus  far,  the  propriety  of  this 
judgment  is  undoubted."  Amis  v.  Smith, 
16   Pet.  303,  311,   10  L.   Ed.  973. 

16.  Where  suit  could  have  been  so 
brought  originally. — Coffee  v.  Planters' 
Bank,  13  How.  1S3,  189,  14  L.  Ed.  105; 
Smith  v.  Clapp,  15  Pet.  125,  10  L.  Ed.  684. 

"And  that  interpretation,  by  the  state 
court,  of  these  statutes,  has  been  re- 
peatedly sanctioned  as  a  rule  of  proceed- 
ing in  the  circuit  court  of  the  United 
States  for  the  district  of  Mississippi,  by 
the  decisions  of  this  court,  as  will  be  seen 
by  the  cases  of  McAfee  v.  Doremus,  5 
How.  53.  12  L.  Ed.  46  of  The  Bank  of  the 
United  States  v.  Moss,  6  How.  31,  12  L. 
Ed.  331;  and  of  The  United  States  v. 
Girault,  11  How.  22,  13  L.  Ed.  587.  It 
follows,  then,  from  the  foregoing  au- 
thorities, as  an  inevitable  conclusion,  that 
whether  the  undertakings  set  out  in  the 
special  counts  or  in  the  general  in- 
debitatus assumpsit  be  taken  as  joint  or 
as  joint  and  several,  it  would  have  con- 
stituted no  valid  objection  to  the  pro- 
ceedings in  the  circuit  court  by  which 
the  cause  was  discontinued,  as  to  all  the 
defendants  save  the  last  or  immediate 
indorser,  even  had  such  an  objection  been 
directly  and  expressly  presented  and  re- 
served by  the  pleadings.  That  discon- 
tinuance deprived  him  of  no  right, 
imposed  upon  him  no  burden  or  responsi- 
bility he  was  not  already  bound  to  sustain 
— it  merely  left  him  in  the  exact  position 
in  which  his  undertaking  with  the  plain- 
tiff below  could  be  regularly  and  properly 
adjudicated."  Coffee  v.  Planters'  Bank, 
13  How.  183,  189,  14  L.  Ed.  105. 

By  a  statute  of  Alabama,  it  is  enacted, 
that  every  joint  promissory  note  shall  be 
rleemed  and  construed  to  have  the  same 
effect  in  law  as  a  joint  and  several 
promissory  note;  and  whenever  a  writ 
shall  issue  against  any  two  or  more  joint 
and  several  drawers  of  a  promissory  note, 
it  shall  be  lawful,  at  any  time  after  the 
return  of  the  writ,  to  discontinue  such 
action  against  any  one  or  more  of  the 
defendants,  on  whom  the  writ  shall  not 
have    been    executed,    and    to    proceed    to 
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When  Defendants  Sever  in  Pleadings.— When  the  defendants  sever  in 
their  pleadings,  a  nolle  prosequi  ought  to  be  allowed  against  one  defendant;  it  is 
a  practice  which  violates  no  rules  of  pleading,  and  will  generally  subserve  the 
public  convenience.  In  the  administration  of  justice,  matters  of  form,  not  ab- 
solutely subjected  to  authority,  may  well  yield  to  the  substantial  purposes  of 
justice.17 

(b)  In  Tort  Actions.— See  post,  "As  to  One  or  More  Codefendants,"  II,  A, 
1,  b,  (3),  (b).  A  plaintiff  may,  in  an  action  in  form  ex  delicto  against  several 
defendants,  enter  a  nolle  prosequi  against  one  of  them.18 

(3)  After  Decree,  Judgment  or  Verdict — (a)  As  to  Single  Defendant. — In 
Equity. — But  the  rule  that  complainant  may  dismiss  his  bill  on  payment  of  costs 
is  subject  to  a  distinct  and  well-settled  exception,  namely,  that  after  a  decree, 
whether  final  or  interlocutory,  has  been  made,  by  which  the  rights  of  a  party 
defendant  have  been  adjudicated,  or  such  proceedings  have  been  taken  as  en- 
title the  defendant  to  a  decree,  the  complainant  will  not  be  allowed  to  dismiss 
his  bill  without  the  consent  of  the  defendant.19 

After  Verdict  or  Trial  at  Law.— After  a  trial  or  verdict,  the  plaintiff  can 
discontinue  his  cause  only  by  leave  of  court,  which  it  may  grant  or  refuse,  at  its 
discretion.20 


judgment  against  the  others.  This  statute 
converts  a  joint  into  a  several  promise; 
and  enables  the  holder  to  maintain  an  ac- 
tion against  any  one  of  the  makers,  and 
the  discontinuance  was  proper.  Smith 
V.  Clapp,  15  Pet.  125,  10  L.  Ed.  684. 

17.  Severance  by  defendants. — Minor  v. 
Mechanics'  Bank.  1  Pet.  46,  75,  7  L.  Ed. 
47;  McAffee  v.  Doremus,  5  How.  53,  64, 
12  L.  Ed.  46;  Amis  v.  Smith,  16  Pet.  303, 
10  L.  Ed.  973;  Griffin  v.  Reynolds,  17  How. 
609.  612,  15  L.  Ed.  229. 

"Where  the  defendants  sever  in  their 
pleas,  as,  where  one  pleads  some  plea 
which  goes  to  his  personal  discharge,  such 
as  bankruptcy,  ne  unques  executor,  and 
the  like,  and  not  to  the  action  of  the  writ, 
the  plaintiff  may  enter  a  nolle  prosequi 
against  him,  and  proceed  against  the 
others.  In  the  United  States,  the  princi- 
ple has  been  extended  further.  Thus,  in 
Xew  York,  in  the  case  of  Hartness  v. 
Thompson,  5  Johns.  160,  an  action  was 
brought  against  three,  upon  a  joint  and 
several  promissory  note,  and  there  was  a 
joint  plea  of  non  assumpsit,  and  the 
infancy  of  one  of  the  defendants  was  set 
up  at  the  trial;  it  was  held  no  ground  for 
a  nonsuit;  but  the  plaintiff,  upon  a  verdict 
found  in  his  favor  against  the  other  two 
defendants,  might  enter  a  nolle  prosequi 
as  to  the  infant,  and  take  judgment  upon 
the  verdict  against  the  others.  So,  in 
Massachusetts,  1  Pick.  500,  upon  a  joint 
contract,  and  suit  against  two  persons, 
one  of  whom  pleaded  infancy,  it  was  held, 
that  a  nolle  prosequi  might  be  entered 
against  the  infant,  and  the  suit  prosecuted 
against  the  other  defendant."  United 
States  v.  Lefiler,  11  Pet.  86,  96,  9  L.  Ed. 
642. 

Though  the  plaintiff  should  elect  to 
bring  a  joint  suit  against  all  the  obligors 
in  a  joint  contract,  if  they  sever  in  their 
pleas,  and  the  bond  be  joint  and  several, 
he  may  enter  a  nolle  prosequi  against  one 
of  them,  even  although  his  plea  go  to  the 


action  of  the  writ  (it  being  the  same  with 
that  of  the  other  defendants),  and  take 
judgment  against  the  other  defendants, 
which  cannot  be  reversed  on  error,  where 
no  objection  to  the  judgment  against  them 
was  made  by  those  defendants  at  the  time. 
United  States  v.  Leffler,  11  Pet.  86,  98,  9 
L.  Ed.  642. 

18.  In  tort  actions. — United  States  v. 
Linn,  1  How.  104,  11  L.  Ed.  64;  Minor  v. 
Mechanics'  Bank,  1  Pet.  46,  75,  7  L. 
Ed.  47. 

19.  After  decree  made. — Chicago,  etc.,  R. 
Co.  v.  Union  Rolling  Mill  Co.,  109  U.  S. 
702.  713,  27  E.   Ed.  1081. 

"The  rule  is  stated  as  follows  in 
Daniell's  Chancery  Practice,  p.  793,  5th 
Am.  Ed.:  'After  a  decree  or  decretal 
order  the  court  will  not  allow  a  plaintiff 
to  dismiss  his  own  bill,  unless  upon  con- 
sent, for  all  parties  are  interested  in  a 
decree,  and  any  party  may  take  such 
steps  as  he  may  be  advised  to  have  the 
effect  of  it.' "  Chicago,  etc.,  R.  Co.  v. 
Union  Rolling  Mill  Co.,  109  U.  S.  702,  713, 
27   L.    Ed.   1081. 

"The  same  writer,  p.  794,  says,  that, 
'After  a  decree  has  been  made,  of  such  a 
kind  that  other  persons  besides  the  parties 
on  record  are  interested  in  the  prosecution 
of  it,  neither  the  plaintiff  nor  defendant, 
on  the  consent  of  the  other,  can  obtain 
an  order  for  the  dismissal  of  the  bill.'  " 
Chicago,  etc.,  R.  Co.  v.  Union  Rolling 
Mill  Co.,  109  U.  S.  702.  713,  27  L.  Ed. 
1081.  See  post,  "As  Affected  by  Cross 
Bill  Filed,"  II,  A.  1,  c. 

20.  After  verdict  or  trial. — Veazie  v. 
Wadleigh,  11  Pet.  55.  61,  9  L.  Ed.  630. 

On  one  count. — The  court  below,  on 
motion,  arrested  a  judgment  for  the  plain- 
tiff, after  verdict,  but  without  entering 
also  that  he  took  nothing  by  his  writ. 
The  declaration  contained  two  counts;  in 
the  first,  the  plaintiff  sued  as  adminis- 
trator; and  in  the  second,  in  his  own  per- 
sonal     right.      A      general      verdict      was 
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(b)  As  to  One  or  More  Codefendants. — If  a  nolle  prosequi  may  be  entered, 
after  verdict,  and  before  judgment,  without  discharging  the  other  party,  there  is 
no  good  reason  why  it  may  not  be  done  after  judgment,  when  there  has  been  no 
proceeding  which  binds  the  plaintiff  to  consummate  a  judgment  against  the 
partv  whom  he  wishes  to  dismiss.  In  each  case,  the  judgment  upon  the  whole 
record  is  consistent  with  the  writ.21 

c.  As  Affected  by  Cross  Bill  Filed. — Before  Final  Hearing. — It  may  be  con- 
ceded that  when  an  original  bill  is  dismissed  before  final  hearing,  a  cross  bill 
filed  by  a  defendant  falls  with  it.22 

After  Decree,  or  Right  Thereto  Established. — But  where  the  issue  raised 
by  the  bill,  answer  and  cross  bill,  involving  the  rights  of  all  parties,  had  been 
decided  in  favor  of  the  defendant  filing  the  cross  bill,  whether  final  decree  had 
been  entered  or  not,  the  original  bill  could  not  be  dismissed  without  that  defend- 
ant's consent.23 


given,  and  the  judgment  arrested  on 
account  of  the  misjoinder  of  counts. 
Afterwards,  and  before  a  writ  of  error 
was  brought,  a  motion  was  made  by  the 
plaintiff  to  set  aside  the  order  arresting 
the  judgment,  and  for  leave  to  enter  a 
nolle  prosequi  upon  the  second  count. 
An  affidavit  was  filed  by  the  plaintiff's 
counsel,  stating  that  the  only  evidence 
offered  on  the  trial  was  given  on  the  part 
of  the  plaintiff,  and  that  the  defendant 
offered  no  evidence  whatever.  The  nature 
of  the  evidence  was  also  stated,  and  the 
facts  stated  in  the  affidavit  were  not  con- 
troverted. Held,  that  it  was  properly 
granted.  Matheson  v.  Grant,  2  How.  263, 
11   L.   Ed.  261. 

21.  As  to  one  or  more  of  several  de- 
fendants.—  Minor  v.  Mechanics'  Bank,  1 
Pet.  46,  80.  7  L.  Ed.  47;  United  States  v. 
Leffler,  11  Pet.  86,  96,  9  L.  Ed.  642. 

In  an  action  on  a  joint  and  several  bond, 
some  of  the  parties,  who  were  sureties, 
severed  in  their  pleadings  from  the  princi- 
pal, and  a  trial  and  verdict  were  had 
against  them;  afterwards,  the  principal 
was  called  upon  to  plead,  and  did  so; 
judgment  was  then  entered  against  the 
sureties;  and  a  nolle  prosequi  entered 
against  the  principal;  to  this  judgment,  or 
the  proceedings,  no  exception  was  taken 
in  the  court  below,  nor  was  a  new  trial 
a-ked  by  the  sureties.  The  court  held, 
that  there  is  no  decision  exactly  in  point 
to  the  case;  that  there  is  no  distinction 
between  the  entry  of  a  nolle  prosequi, 
before,  and  the  entry  after  judgment,  as 
applicable  to  this  case.  The  decisions  of 
the  courts  of  the  United  States,  upon  this 
proceeding,  have  been  on  the  ground,  that 
the  question  is  matter  of  practice  and 
ivenience.  Minor  v.  Mechanics'  Bank, 
i  Pet.  16,  7  E.  Ed,  17.  See,  also,  dissenting 
opinion  of  fohnson,  J.,  at  p.  86;  United 
(ler,  1 1  Pet.  86,  96,  9  L.  Ed. 
642;  Amis  v.  Smith,  16  Pet.  303,  311,  10  L. 
Ed.  973.  See  ante,  "As  to  One  or  More 
of   Several   Defendants,"   II,  A,    1,  b,    (2). 

"In  cases  of  tort  against  several  de- 
fendants, though  they  all  join  in  the  same 
plea,  and  are  found  jointly  guilty,  yet  the 
plaintiff  may,  after  verdict,  enter  a  nolle 
prosequi,   as   to   some    of   them,    and    take 


judgment  against  the  rest.  The  reason  is 
said  to  be,  that  the  action  is  in  its  nature 
joint  and  several;  and  as  the  plaintiff 
might  originally  have  commenced  his  suit 
against  one  only,  and  proceeded  to  judg- 
ment and  execution  against  him  alone,  so 
he  might,  after  the  verdict  against  several. 
elect  to  take  his  damages  against  either  of 
them,  a  fortiori,  the  same  doctrine  ap- 
plies where  the  defendants  sever  in  their 
pleas.  Indeed,  in  tort,  as  we  shall  here- 
after see,  it  does  not  seem  to  have  been 
denied,  that  cases  might  exist,  in  which, 
if  the  defendants  severed  in  their  pleas, 
the  plaintiff  might,  after  judgment  against 
one,  have  entered  a  nolle  prosequi  as  to 
the  others.  The  doubt  was,  whether  he 
could  do  so,  before  judgment,  which  was 
finally  settled  in  favor  of  the  right,  and 
in  such  cases,  where  several  damages  were 
assessed  against  the  different  defendants, 
the  difficulty  was  afterwards  cured  by 
entering  a  nolle'  prosequi  as  to  all  but  one 
defendant.  And  in  the  same  manner,  a 
misjoinder  of  improper  parties  is  some- 
times aided."     Minor  v.  Mechanics'   Bank, 

I  Pet.  46,  75,  7  L.  Ed.  47.  See,  also, 
United  States  v.  Linn,  1  How.  104,  11  L. 
Ed.   64. 

22.  Before  final  hearing. — Chicago,  etc., 
R.  Co.  v.  Union  Rolling  Mill  Co.,  109  U. 
S.    702,  713,  27  L.  Ed.  1081;  Dows  v.  Chicago, 

II  Wall.  108.  20  L.  Ed.  65;  Holgate  v. 
Eaton,  116  U.  S.  %33,  42,  29  L.  Ed.  538; 
Dewey  v.  West  Fairmont  Gas  Coal  Co., 
123  U.  S.  329,  31  L.  Ed.  179;  United  States 
V.  California,  etc..  Land  Co.,  192  U.  S.  355, 
360,  4S  L.  Ed.  476.  See  the  title  CROSS 
BILLS,  ante.  p.  133. 

23.  After  decision  of  issue  raised. — 
Chicago,  etc.,  R.  Co.  v.  Union  Rolling 
Mill   Co.,  109  U.  S.  702.  27  L.   Ed.   1081. 

Where  the  defendant  (a  corporation) 
in  the  only  really  contested  issue  in  the 
case  made  by  a  bill  against  several  de- 
fendants, filed  a  cross  bill,  as  well  as 
answer,  setting  up  its  claim  to  a  lien,  and 
after  full  argument,  the  court  rendered  an 
interlocutory  decree  in  both  the  original 
and  cross  cause,  establishing  the  lien  of 
this  defendant  as  claimed  in  its  answer 
to  the  original  bill  and  in  its  cross  bill, 
after  all  these  proceedings,  and  when  the 
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d.  As  Affected  by  Set-Off  Claimed. — See  the  title  Set-Off,  Recoupment  and 
Counterclaim.  After  a  cross  or  counterclaim  set  up  by  a  defendant,  the  plain- 
tiff is  not  permitted  to  dismiss  his  suit  without  the  consent  of  that  defendant,  or 
leave  of  court  granted  for  cause  shown.24 

2.  Right  of  Defendant  with  Plaintiff's  Consent. — See  ante,  "As  De- 
pendent upon  the  Rights  of  Other  Parties,''  II,  A,  1,  b;  post,  "General  Rule," 
II,  B,  2,  a,  (1). 

3.  Nature  and  Effect  of  Dismissal — a.  In  General. — See  ante,  "Definitions 
and  Distinctions,"  I. 

Effect  of  Discontinuance  of  One  Count  on  Others. — The  discontinuance 
of  one  count  of  a  declaration  by  the  plaintiff  does  not  affect  the  rights  of  the 
parties  under  the  issues  joined  on  the  remaining  counts.  The  plaintiff's  right  to 
recover  under  them  remains  unaffected.25 

b.  Effect  an  Cross  Bill. — See  the  title  Cross  Bills,  ante,  p.  133. 

c.  Effect  as  Bar  to  Commencement  of  Another  Action. — See  the  title  Res 
Adjudicata. 

4.  Judgment  or  Decree. — Form. — The  entry  of  a  judgment,  "that  the  suit  is 
not  prosecuted,  and  be  dismissed,"  is  nothing  more  than  the  record  of  a  nonsuit, 
although  the  customary  technical  language  is  not  used.26     Where  the  complain- 


controversy  between  the  parties  was 
practically  ended  by  the  interlocutory 
decree  of  the  court,  a  motion  to  dismiss 
his  original  bill  was  made  by  the  com- 
plainant therein.  This  defendant  insisted 
that  if  the  original  bill,  carrying  with  it 
the  cross  bill,  were  dismissed,  its  claim 
would  be  barred  by  the  statute  of  limita- 
tions. Held,  that  it  would  be  hard  to 
conceive  of  a  clearer  case  for  the  appli- 
cation of  the  rule  laid  down  by  the  au- 
thorities. If  the  court  under  these  cir- 
cumstances, had  allowed  the  original  bill 
to  be  dismissed  without  the  consent  of 
this  defendant,  it  would  have  inflicted  a 
palpable  wrong  on  that  company,  and 
trifled  with  the  administration  of  justice. 
Chicago,  etc.,  R.  Co.  v.  Union  Rolling 
Mill  Co.,  109  U.  S.  702,  716,  27  L.  Ed. 
1081. 

The  fact  that  this  defendant  had  been 
compelled  to  file  a  cross  bill  in  order  to 
secure  complete  relief,  only  strengthens 
the  case  against  the  dismissal  of  the 
original  bill.  Several  of  the  authorities 
cited  to  show  that  an  original  bill  cannot 
be  dismissed  after  decree,  apply  to  cases 
where  a  cross  bill  has  been  filed.  Chicago, 
etc.,  R.  Co.  v.  Union  Rolling  Mill  Co.,  109 
U.  S.  702,  716.  27  L.  Ed.   1081. 

It  cannot  be  claimed  that  there  is  a 
right  to  dismiss  the  original  bill,  because 
a  supplemental  bill  had  been  filed,  to 
which,  as  well  as  to  the  original  bill, 
another  defendant  had  filed  a  plea  denying 
the  jurisdiction  of  the  court;  that  the 
truth  and  sufficiency  of  this  plea  were 
admitted  by  the  complainant,  because  he 
failed  to  reply  thereto,  or  set  it  down  for 
argument  by  the  next  succeeding  rule 
day,  or  to  obtain  further  time  for  that 
purpose  from  the  court;  and  that  there- 
fore, under  the  38th  equity  rule,  the  bill 
should  have  been  dismissed  "as  of  course" 
by  the  court.  Chicago,  etc.,  R.  Co.  v. 
Union  Rolling  Mill  Co.,  109  U.  S.  702,  716, 
717,  27  L.   Ed.   1081. 


The  plea  referred  to  was  filed  by  a  de- 
fendant, which  was  not  a  party  to  this  ap- 
peal, and  which  never  asked  the  dis- 
missal of  the  original  bill,  because  its  plea 
had  not  been  put  at  issue  or  set  down  for 
argument.  This  defendant  alone  could 
assign  such  refusal  to  dismiss  as  error. 
Under  these  circumstances  it  would  be  a 
strange  application  of  the  38th  rule  to 
hold  that  the  complainant  had  the  right 
to  dismiss  his  bill  after  the  cause  had  been 
decided  against  him.  Chicago,  etc.,  R. 
Co.  v.  Union  Rolling  Mill  Co.,  109  U.  S. 
702,  717,  27  L.  Ed.  1081  See,  also,  post, 
"In  General,"  II,  B.  1,  a,  (l). 

Right  of  defendant  to  retention  and 
relief.— See  the  title  CROSS  BILLS. 

24.  Effect  of  cross  claim. — Merchants, 
etc.,  Co.  v.  Clow,  204  U.  S.  286,  290,  51 
L.  Ed.  488. 

25.  Effect  on  remaining  counts. — -"After 
this  discontinuance,  the  parties  are  in 
precisely  the  same  situation  as  if  all  the 
issues,  both  of  law  and  fact,  which  were 
joined  upon  that  count,  had  been  de- 
cided in  favor  of  the  defendant  below. 
Such  decision  could  not,  in  point  of  law, 
have  affected  the  rights  of  the  parties, 
under  the  issues  joined  on  the  remaining 
counts,  and  consequently,  the  discontinu- 
ance upon  that  count  must  leave  those 
rights  unimpaired.  Whether  this  count 
remain  in  the  declaration,  or  be  stricken 
out  of  it.  the  right  of  the  plaintiff,  in 
the  circuit  court,  to  recover  on  the  other 
counts,  will  be  precisely  the  same.  The 
examination  of  this  right  must  be  con- 
ducted on  the  same  principles  as  if  the 
declaration  had  never  contained  the  first 
count."  Hughes  v.  Moore,  7  Cranch  176, 
1<)0.  3  L.  Ed.  307. 

As  affecting  right  to  remove  cause. — 
See  the  title  REMOVAL  OF  CAUSES. 

Costs  on  dismissal  and  necessity  for 
payment.— See  the  title  COSTS,  vol.  4,  p. 
802. 

26.  Form    of    judgment    entry. — Ilalde- 
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ant  in  a  bill  dismisses  same  as  to  "the  defendant,  executrix"  of  W.,  the  original 
defendant,  it  was  held  that,  although  there  was  another  executor,  the  bill  was 
effectually  dismissed  as  against  the  estate  of  W.  There  could  be  no  doubt  that 
it  was  the  intention  of  plaintiff  by  the  order  to  dismiss  the  bill  as  to  the  repre- 
sentatives of  W.'s  estate,  and  it  was  supposed  at  the  time  to  have  been  effectually 

done.27 

5.  Reinstatement  oe  Cause. — Where  it  does  not  appear  by  the  record  when 
a  motion  to  set  aside  a  nonsuit  and  reinstate  a  cause  was  made,  it  will  be  pre- 
sumed that  it  was  made  in  due  time,  although,  if  it  was  made  at  the  time  it  was 
granted,  the  power  of  the  court  to  consider  it  may  be  doubtful.  The  presumption 
is  in  favor  of  the  regular  action  of  the  court.28 

For  Surprise  or  Mistake. — After  a  voluntary  dismissal  of  the  bill  by  plain- 
tiff he  would  not  be  allowed  to  reinstate  it  unless  it  was  shown  that  there  was 
surprise  or  mistake.29 

For  Fraud. — Or  that  the  consent  of  the  complainants  to  such  dismissal  was 
obtained  by  fraud.30 

Mandamus  to  Reinstate. — See  the  title  Mandamus.31 

6.  Appeal  and  Error. — Unless  there  is  an  obvious  violation  of  a  fundamental 
rule  of  a  court  of  equity  or  an  abuse  of  the  discretion  of  the  court,  the  decision 
of  a  motion  for  leave  to  discontinue  will  not  be  reviewed  in  the  supreme  court.3 la 

B.  Involuntary — 1.  Dismissal — a.  When  Proper — (1)  In  General.32 — 
Amendment  Instead  of  Dismissal. — As  the  bill   in  this  case,  before  it  was 


man  v.  United  States,  91  U.  S.  584,  23  L. 
Ed.  433.  See  post,  "Decree  or  Order  of 
Dismissal."  II.  B,  1,  d. 

27.  Entry  of  order  and  effect. — Though 
the  order  of  dismissal  referred  alone  to 
the  executrix,  she  was  the  only  active 
representative  of  the  estate,  and  the  fair 
construction  of  the  order  of  dismissal 
would  not  permit  of  the  contention  that 
the  bill  was  still  intentionally  retained  as 
against  the  coexecutor,  the  son;  and  in- 
deed, being  dismissed  voluntarily  as 
against  the  active  representative,  it  was 
left  fatally  defective,  even  though  technic- 
ally still  pending  against  the  son.  Wil- 
lard  v.  Wood,  164  U.  S.  502,  521,  41  L.  Ed. 
531. 

As  to  withdrawal,  see  ante,  "In  Gen- 
eral,"  II.  A,  1,  a. 

28.  Reinstatement  of  cause. — It  is  not 
inconsistent  with  anything  in  this  record 
that  at  the  term  when  the  nonsuit 
was  granted  the  motion  to  set  it 
aside  was  made,  and  then  continued  by- 
regular  orders  from  term  to  term  until 
it  was  decided.  In  such  case  there  can  be 
no  question  of  the  power  of  the  court  to 
make  the  order.  So  it  may  have  been 
stipulated  that,  until  the  chancery  suit  be- 
tween the  same  parties  which  is  found  in 
the  record  should  be  decided,  the  action 
was  to  remain  in  court,  and  then  come 
upon  the  motion  to  set  aside  the  nonsuit. 
Thi>  also  would  have  given  the  court  the 
ri^ht  to  set  it  aside.  These  presumptions 
not  being  negatived  in  any  way,  it  must 
be  presumed  that  the  action  of  the  court 
was  according  to  law.  Loring  v.  Fruc, 
104   U.    S.  1.  26   L.    Ed.   713. 

Qua-rf.  whether  a  United  States  cir- 
cuit court  has  the  power  to  set  aside  a 
nonsuit  more  than  two  years  after  the 
judgment  had  been  rendered  Loring  v. 
Frue,   104  U.   S.   223,  224,  26   L.   Ed.  713. 


The  question  of  the  validity  of  an  order 
setting  aside  a  nonsuit  cannot  be  raised 
by  way  of  a  prayer  for  instructions  to  the 
jury  on  the  trial  of  the  case.  It  is  quite 
obvious  that  no  such  question  could  be 
submitted  to  the  jury,  and  that  a  prayer 
for  instructions  thereon  was  properly 
overruled.  Loring  v.  Frue,  104  U.  S.  223, 
224,  26  L.  Ed.  713. 

29.  Suprise  or  mistake  necessary  to  be 
shown.— Willard  v.  Wood,  164  U.  S.  502, 
521,  41  L.   Ed.  531. 

30.  Fraud.— Doss  v.  Tyack,  14  How.  297, 
14   L.   Ed.   428. 

"It  did  not  require  an  original  bill,  to 
authorize  the  court  to  vacate  an  order  or 
decree,  at  the  same  term  in  which  it  was 
made,  on  discovering  that  they  have  com- 
mitted an  error,  or  that  the  consent  of  the 
complainants  to  such  dismissal  was  ob- 
tained by  the  fraud  of  the  respondents,  or 
their  agents.  In  fact,  under  such  circum- 
stances, it  cannot  be  said  that  the  act  was 
done  by  the  consent  or  will  of  the  com- 
plainants, at  all.  The  court,  in  vacating 
the  decree,  were  correcting  an  error  both 
of  fact  and  of  law;  and,  during  the  term 
at  which  it  was  rendered,  they  had  full 
power  to  amend,  correct,  or  vacate  it,  for 
either  of  these  reasons."  Doss  v.  Tyack, 
1  t    How.  297.  312,  14  L.  Ed.  428. 

31.  Withdrawal  of  discontinuance. — See 
ante,  "At  Law,"  II.  A,  1,  a,  (2);  "Judg- 
ment  or   Decree,"  II,  A,  4. 

31a.  Right  to  review. — Pullman's  Palace 
Car  Co.  v.  Transportation  Co.,  171  U.  S. 
138,  146.  43  L.  Ed.  108.  See  the  title  AP- 
PEAL  AND  ERROR,  vol.  1,  p.  333,  and 
especially  pp.  945,  946.  989;  vol.  2,  pp.  91, 
L19,    1 :.'().   351,   352. 

32.  After  reference  and  hearing,  see 
ante,  "Tn   General."   IT.   A,   1,   b,   (l). 

Pipn-irr?1  on  demurrer — See  the  title 
DEMURRERS,   ante,   p.    293. 
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by  amendment  converted  into  a  bill  of  review,  approximated  to  the  character  of 
a  bill  to  carry  the  original  decree  more  effectually  into  execution,  which  was  the 
appropriate  remedy  of  the  complainants,  the  court,  while  reversing  the  decree, 
does  not  direct  that  the  bill  be  absolutely  dismissed,  but  that  the  complainants  be 
allowed  to  amend  it,  with  leave  to  defendants  to  answer  any  new  matter  therein 
introduced,  and  that  the  proofs  taken  in  the  cause  shall  stand  as  proofs  at  any 
future  hearing  thereof,  with  liberty  to  either  party  to  take  additional  proof  upon 
any  new  matter  that  may  be  put  in  issue  by  the  amended  pleadings.;:; 

Dismissal  Rendering  Decree  Ineffectual. — A  decree  of  a  court  of  chancery 
is  erroneous,  which,  after  ordering  certain  acts  to  be  done,  to  enable  a  party  to 
execute  certain  duties  assigned  to  him,  dismisses  the  bill ;  as  it  puts  the  cause  out 
of  the  court,  and  renders  the  decree  ineffectual ;  and  it  is  no  answer  to  this  ob- 
jection, that  it  appears,  by  the  record  in  the  case,  that  the  acts  ordered  to  be  done 
have  been  performed;  since  the  error  is  in  the  decree  itself,  and  not  in  its  ex- 
ecution.34 

Replication  to  Plea  and  Issue  Decided  for  Defendant. — In  chancery  pro- 
ceedings a  plea  in  bar  may  be  set  down  for  hearing  by  the  complainant  upon  its 
sufficiency,  or  it  may  be  replied  to  and  put  in  issue.35  If  the  latter  course  is 
pursued,  and  the  plea  is  sustained,  then,  according  to  the  English  chancery  prac- 
tice, which  formerly  prevailed  in  this  court,  the  bill  must  be  dismissed,  without 
reference  to  the  equity  arising  from  any  other  facts  stated  in  the  bill.36  And 
even  under  Equity  Rule  33,  modifying  this  doctrine,  when  the  plea  is  responsive 
to  the  bill,  satisfying  all  its  claims,  there  should  be  a  dismissal  of  the  bill.37 


Erroneous  dismissal  for  conformity  to 
state  practice. — Sears  v.  Eastburn,  10  How. 
187,  13  L.  Ed.  381.  See  the  title  COURTS, 
vol.  4,  p.   861. 

As  to  injunction  suits,  see  the  title  IN- 
JUNCTIONS. 

It  should  be  noted  that  the  terms  "dis- 
missal," "discontinuance,"  "nonsuit,"  "non 
pros.,"  and  "nolle  prosequi,"  etc.,  are  used 
very  indiscriminatingly  in  the  various 
opinions,  so  that  it  has  been  impossible  to 
observe  full)''  the  proper  distinctions  in 
analyzing  the  cases.  The  endeavor  has 
been  to  place  them  where  they  belong  ac- 
cording to  the  true  nature  of  the  case  and 
the  decision,  and  not  always  the  termi- 
nology employed.  The  cross  references 
should  be  carefully  noted,  and  seeming 
dislocation  of  points  and  cases  considered 
in  the  light  of  this  explanation.  As  to 
involuntary  nonsuit,  see  post,  "Nonsuit," 
II,  B,  2. 

33.  Amendment. — Thompson  v.  Max- 
well, 95  U.  S.  391.  24  L.  Ed.  481.  See  the 
title  AMENDMENTS,  vol.  1,  pp.  290, 
et  seq. 

34.  Decree  rendered  ineffectual. — Green- 
leaf  v.  Queen,  1   Pet.   138,  7  L.   Ed.  85. 

35.  Setting  plea  down  for  hearing  or 
taking  issue  thereon. — Horn  v.  Detroit 
Dry  Dock  Co.,  150  U.  S.  G10,  625,  37  L. 
Ed.    1199.      See    the    title    EQUITY. 

36.  Plea,  replication,  and  issue  found 
for  defendant. — Horn  V.  Detroit  Dry  Dock 
Co.,  150  U.  S.  610,  625,  37  L.  Ed.  1199, 
citing  Hughes  v.  Blake,  6  Wheat.  453.  472, 
5  L.  Ed.  303;  Rhode  Island  v.  Massa- 
chusetts, 14  Pet.  210,  257,  10  L.  Ed.  423; 
Pearce  v.  Rice,  142  U.  S.  28,  41,  35  L.  Ed. 
925;  Farley  V.  Kitson,  120  U.  S.  303,  314, 
28  L.  Ed.  684;  Green  V.  Bogue,  158  U.  S. 
478,   499,   39   L.    Ed.    1061. 


37.  Equity  rule  33.— "This  practice  has 
now  been  modified  by  Equity  Rule  33  of 
this  court,  which  is  as  follows:  'The  plain- 
tiff may  set  down  the  demurrer  or  plea  to 
be  argued,  or  he  may  take  issue  on  the 
plea.  If,  upon  an  issue,  the  facts  stated 
in  the  plea  be  determined  for  the  defend- 
ant, they  shall  avail  him  as  far  as  in  law 
and  equity  they  ought  to  avail  him.'  See 
Farley  v.  Kitson,  120  U.  S.  303,  314,  315, 
28  L.  Ed.  684;  Pearce  v.  Rice,  142  U.  S. 
28,  41,  42,  35  L.  Ed.  925.  But  even  under 
this  rule,  when  the  plea  meets  and  satis- 
fies all  the  claims  of  the  bill,  it  ought,  in 
law  and  equity,  to  avail  the  defendant  so 
far  as  to  require  a  final  decree  in  his 
favor."  Horn  v.  Detroit  Dry  Dock  Co., 
150  U.  S.  610,  625,  37  L.  Ed.  1199.  See 
Pearce  v.  Rice,  142  U.  S.  28,  42,  35  L.  Ed. 
925;  Green  v.  Bosue.  1.'.8  U.  S.  478,  500, 
39  L.  Ed.  1061.  See  ante,  "As  Affected 
by  Cross  Bill  Filed."  II,  A,  1,  c;  post, 
"Want  of  Replication,"  II,  B,  1,  a,  (2), 
(b).  And  see,  generally,  the  title 
EQUITY. 

Although  it  was  held  in  Green  v'. 
Bogue,  158  U.  S.  478,  500,  39  L.  Ed.  10H1. 
the  plaintiffs  might  properly  ask  the  su- 
preme court  to  review  the  decree  of  the 
court  below  in  respect  to  the  sufficiency 
of  the  plea. 

"In  Pearce  v.  Rice,  142  U.  S.  28,  35  L. 
Ed.  925,  the  effect  of  the  rule  was  con- 
sidered, and  it  was  held  that  under  it  the 
court  may,  upon  final  hearing,  do,  at  least, 
what,  under  the  old  rule,  might  have  been 
done  when  the  benefit  was  saved  to  the 
hearing — citintj  Cooper's  Eq.  PI.  233,  and 
Story's  Eq.  PL,  §  698,  to  the  effect  that 
if,  upon  argument,  the  benefit  of  a  plea 
i-  saved  to  the  hearing,  it  is  considered, 
that,"  so  far  as  appears  to  the  court,  it  may 
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Reversal  of  Previous  Interlocutory  Order. — Where  a  case  in  equity  was 
referred  to  a  master,  which  came  again  before  the  court  upon  exceptions  to  the 
master's  report,  the  court  had  a  right  to  change  its  opinion  from  that  which  it 
had  expressed  upon  the  interlocutory  order,  and  to  dismiss  the  bill.  All  previous 
interlocutory  orders  were  open  for  revision.38 

Defective  Pleadings. — As  to  defective  process,  pleading  and  variance,  see 
the  titles  Abatement.,  Revival  and  Survival,  vol.  1,  p.  32;  Pleading;  Sum- 
mons axd  Process;   Variance.33 

(2)  Nonappearance  of  Plaintiff,  or  Failure  to  Prosecute. — See  post,  ''Discon- 
tinuance," III. 

(a)  failure  to  Appear. — The  failure  of  the  plaintiff  to  appear  and  prosecute 
his  action  is  ground  for  its  dismissal.40 

(b)  Want  of  Replication. — Before  a  case  can  be  dismissed  under  the  21st  rule, 
regulating  equity  practice,  there  must  exist,  in  the  technical  sense,  a  plea  or  de- 
murrer on  the  part  of  the  defendant,  which  the  plaintiff  shall  not  have  replied  to 
or  set  down  for  hearing  before  the  second  term  of  the  court  after  filing  the  same. 
The  complainant,  if  he  chooses,  may  go  to  the  hearing,  on  bill  and  answer.41 

The  66th  equity  rule  places  it  in  the  defendant's  power  to  compel  the  com- 
plainant to  put  the  cause  at  issue  or  to  go  out  of  court.  The  complainant  always 
has  the  option  of  setting  the  case  down  for  hearing  on  bill  and  answer  instead  of 
riling  a  replication,  and  if  the  defendant  neglects  to  enter  the  order  for  the  dis- 
missal of  the  suit  for  want  of  replication  until  after  the  cause  has  been  set  down  for 
hearing  on  bill  and  answer,  a  motion  by  the  defendant  to  dismiss  the  suit  for 
want  of  replication  is  incongruous  and  untimely.42 


be  a  defense;  but  that  there  may  be  mat- 
ter disclosed  in  evidence  which  would 
avoid  it,  supposing  the  matter  pleaded  to 
be  strictly  true;  and  the  court,  therefore, 
will  not  preclude  the  question."  Green 
V.  Bogue,  138  U.  S.  478,  500,  39  L.  Ed.  1061. 

38.  Reversal  of  interlocutory  decree. — 
Fourniquet  v.  Perkins,  16  How.  82,  14  L. 
E(\.   854. 

The  decree  of  dismissal  was  right  in 
itself,  because  it  conformed  to  a  decision 
of  this  court  in  a  branch  of  the  same  case, 
which  decision  was  given  in  the  interval 
between  the  interlocutory  order  and  final 
decree  of  the  circuit  court.  Fourniquet  v. 
Perkins,  16  How.  82,  14  L.  Ed.  854.  See 
the    title    REFERENCE. 

39.  Defective  pleadings. — Semble,  that 
defect  of  pleadings,  or  a  misconception  of 
the  form  of  proceeding,  is  ground  for  dis- 
missal. Hughes  v.  United  States,  4  Wall. 
232,  :.':;:,  18  L  Ed.  303;  Smith  v.  McNeal, 
109  U    S    426,  430,  27  L.   Ed.  986 

As  to  failure  to  amend  under  afterim- 
posed  conditions. — See  the  title  AMEND- 
MKXTS.  vol.  1,  p.  304. 

As  to  misnomer. — See  the  title  ABATE- 
MENT,    REVIVAL    AND    SURVIVAL, 

vol.    1,   p.   32. 

As  to  multifariousness. — See  the  title 
MULTIFARIOUSNESS 

40.  Nonappearance. — United  States  v. 
Parker.   120   I'    S.  8'.),  95,  30  L.   Ed.  601. 

"A  judgment  of  nonsuit  is  only  given 
after  the  appearance  of  the  defendant, 
when,  from  any  delay  or  other  fault  of 
the  plaintiff  against  the  rules  of  law  in 
any  subsequent  stage  of  the  case,  he  lias 
not    followed    the    remedy    which    he    has 


chosen  to  assert  his  claim  as  he  ought  to 
do.  For  such  delinquency  or  mistake  he 
may  be  nonpros'd,  and  is  liable  to  pay  the 
cost."  Homer  v.  Brown,  16  How.  354,  364, 
14  L.   Ed.  970. 

41.  Want  of  replication. — -Poultney  v. 
Lafayette,  3  How.  81,  11  L  Ed.  503. 

"The  rule  referred  to  is,  'if  the  plain- 
tiff shall  not  reply  to,  or  set  for  hearing 
any  plea  or  demurrer  before  the  second 
term  of  the  court  after  filing  the  same, 
the  bill  may  be  dismissed,  with  costs.' 
No  plea  had  been  filed  in  the  case,  and  the 
demurrer  filed  had  been  overruled,  so  that 
the  rule  did  not  apply  to  the  case  as  it 
stood  at  the  time  of  the  dismissal.  The 
rule  can  only  apply  to  demurrers  and 
pleas  technically  so  called.  And  there  is 
no  other  rule  of  proceeding  which  au- 
thorized the  decree  of  the  court.  The 
complainant  may,  if  he  choose,  go  to  the 
hearing  on  the  bill  and  answer. "  Poult- 
ney v.  Lafayette,  3  How.  81,  87,  11  L.  Ed. 
503. 

42.  Same. — Reynolds  v.  Crawfordsville 
First  Nat.  Bank,  112  U.  S.  405,  409,  28  L 
Ed.   733. 

"The  setting  the  case  down  for  hearing 
on  bill  and  answer  is  in  effect  a  submis- 
sion of  the  cause  to  the  court  by  the  com- 
plainant, on  the  contention  that  he  is  en- 
titled to  the  decree  prayed  for  in  his  bill 
upon  the  admissions  and  notwithstanding 
the  denials  of  the  answer.  It  is  plain, 
therefore,  that  after  the  cause  had  been 
so  set  down,  the  motion  of  defendant  to 
dismiss  the  suit  for  want  of  the  timely 
filing  of  the  replication  came  too  late  and 
was  rightly  overruled."  Reynolds  v.  Craw- 
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(c)  Rule  for  Trial  or  Non  Pros. — See  the  title  Continuances,  vol.  4,  p.  543. 
Where  a  rule  for  trial  or  non  pros,  is  entered  by  defendant,  a  subsequent  plea  and 
reference  vacate  the  rule,  and  make  a  continuance  under  a  new  rule  necessary.43 
And  a  general  continuance  of  the  rule,  without  notice,  is  sufficient  to  preserve 
its  efficacy  and  entitle  the  defendant  to  a  non  pros,  when  the  plaintiff  does  not  go 
to  trial  when  required.44  But  the  non  pros,  must  be  moved  for  in  court,  other- 
wise it  may  be  subsequently  set  aside  on  motion  of  plaintiff.45  It  was  he'd  in  an 
early  case,  under  the  act  of  1766,  that  the  fact  that  no  declaration  had  ever  been 
filed  did  not  prevent  the  rule  from  being  made  absolute  at  defendant's  instance.46 
The  entry  of  a  non  pros,  by  consent,  on  the  mistaken  supposition  that  a  rule 
therefor  had  been  obtained,  has  been  corrected  by  making  an  entry  of  the  idle 
nunc  pro  tunc,  according  to  the  facts.47 

Absence  of  Evidence. — And  where  the  absence  of  important  documentary 
evidence,  without  which  trial  could  not  be  had,  was  due  to  the  negligence  of  the 
plaintiff,  a  rule  for  trial  or  non  pros,  should  be  granted ;  quaere  whether  it  should 
not  be  granted  if  it  were  misfortune  and  not  negligence  that  caused  the  delay.48 


fordsville  First  Nat.  Bank,  112  U.  S.  405, 
409,  28  E.  Ed.  733.  See  ante,  "In  Gen- 
eral," II,  B,  I.  a,  (1);  post,  "Rule  ior 
Trial  or  Non  Pros,"  II,  B,  1,  a,  (2),  (c). 
See  the  title  EQUITY. 

43.  Rule  for  trial  or  non  pros.,  and 
vacation  by  plea. — Defendant's  attorney- 
had  entered  a  rule  for  trial  at  the  last 
term  or  non  pros.  The  rule  being  con- 
tinued until  this  term,  a  plea  was  added, 
and  particular  facts  referred;  and  upon 
these,  a  report  had  been  made  a  few  days 
before  the  day  appointed  for  the  trial  of 
the  cause.  Attorney  for  the  plaintiff  now 
objected  to  the  trial's  coming  on;  and 
defendant's  attorney  insisted  that  he  was 
entitled  to  a  non  pros.  But  it  was  held 
that  the  subsequent  plea  and  reference 
virtually  vacate  the  previous  rule  for  trial 
or  non  pros.  The  cause  must,  therefore, 
be  continued,  under  a  new  rule.  Halhead 
V.  Ross,   1   Dall.  405,  1  L.   Ed.   197. 

44.  Continuance  of  rule  without  notice. 
— "A  rule  for  trial,  or  non  pros,  was  taken 
in  September  term,  1787,  and  notice  at  bar 
was  entered  on  the  docket.  The  cause 
was  afterwards  continued,  generally,  un- 
til January  term,  1789,  and  no  notice 
given.  The  cause  being  now  marked  for 
trial,  the  plaintiff  moved  to  put  it  off.  But 
the  court  held,  that  the  rule  for  trial,  or 
non  pros.,  was  continued;  and  that  no 
new  notice  was  necessary.  If,  therefore, 
the  plaintiff  does  not  go  on  to  trial,  the 
defendant  is  entitled  to  a  non  pros." 
Smith  v.  Davids,  1  Dall.  410,  1  L.  Ed.  199. 

45.  Entry  in  prothonotary's  office  and 
vacation  on  motion. — In  this  cause,  there 
was  a  rule  to  try  next  term,  or  non  pros.; 
the  term  being  elapsed,  plaintiff's  at- 
torney, at  the  settlement  of  the  docket, 
signed  the  non  pros,  in  the  prothonotary's 
office;  and  now  there  is  a  motion  to  set 
it  aside.  This  is  not  like  a  rule  to  plead 
or  declare;  for  a  trial  is  a  thing  that  must 
be  in  the  face  of  the  country.  A  non 
pros,  of  this  kind  ought,  therefore,  to  be 
moved  for  in  court,  when  the  plaintiff 
may  assign  reasons  for  the  delay  of  trial. 
The  court  seemed  satisfied  that  the  non 
pros,  ought  to  be  set  aside,  but  at  the  re- 
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quest  of  plaintiff's  attorney,  who  thought 
he  could  produce  some  authorities  on  the 
subject,  they  only  granted  a  rule  to  show 
cause,  etc.  The  rule,  however,  was  after- 
wards made  absolute.  McKegg  v.  Craw- 
ford,  1    Dall.   347,   1    L.    Ed.   169. 

46.  Filing  declaration. — The  defendant 
at  a  former  term  having  obtained  a  rule 
for  trial  or  non  pros.,  with  notice  at  bar, 
and  it  being  moved  that  the  rule  be  made 
absolute,  it  was  urged  for  plaintiff  that, 
as  no  declaration  had  been  filed,  the 
cause  was  not  at  issue,  according  to  the 
directions  of  the  act  of  1766.  But  it  was 
held  that  the  declaration  must  certainly 
be  filed  before  trial.  And  when  the  plain- 
tiff accepts  a  plea,  it  is  an  engagement 
that  this  shall  be  done;  and  a  waiver  by 
the  defendant  of  any  advantage  from  the 
omission.  If  the  objection  had  any 
weight,  it  ought  to  have  been  made  when 
the  rule  was  obtained  at  the  last  term;  as 
the  plaintiff  then  submitted  to  the  rule, 
he  shall  not  now  elude  its  operation. 
There  was  judgment  of  nonsuit.  Wenn 
v.  Adams,  2  Dall.  156,  1  L.  Ed.  329. 

47.  Entry  by  mistake,  without  rule 
therefor,  corrected. — At  the  previous  term, 
a  non  pros,  had  been  entered  by  consent, 
on  a  presumption,  that,  at  the  preceding 
term,  a  rule  to  try  or  non  pros,  had  been 
obtained.  On  examining  the  record,  how- 
ever, no  such  rule  was  entered;  and  now 
defendant  objected  to  take  off  the  non 
pros,  notwithstanding  the  mistake,  un- 
less the  plaintiff  was  put  on  the  same 
footing,  as  if  the  mistake  had  not  hap- 
pened, by  entering  a  rule  to  try  or  non 
pros,  as  of  the  last  term,  so  that  it  might 
operate  at  the  present  term,  should  the 
trial  be  postponed  by  the  plaintiff's  laches. 
The  plaintiff  admitting  the  proposition  to 
be  reasonable,  the  rule  was  entered  ac- 
cordingly, by  order  of  the  court.  Ger- 
man v.  Wainwright,  2  Dall.  266,  1  L.  Ed. 
375. 

Entry  of  continuance  by  mistake. — See 
the  title  CONTINUANCES,  vol.  4,  p. 
543. 

48.  Same-  Todd  v.  Thompson,  :.'  Dall. 
105,    1    L.    Ed.    309.     See,    also,    the    titles 


370 


DISMISSAL,  DISCONTINUANCE  AND  NONSUIT. 


(3)  Failure  to  Serve  Process,  or  Service  Procured  by  Fraud. — Failure  of 
Service  as  to  Certain  Defendants. — See  post,  "Dismissal  as  to  Portion  of 
Defendants."  II.  B,  1,  b. 

Service  Procured  by  Fraud. — While  service  of  process  procured  by  fraud 
inducing  a  defendant  to  come  within  the  jurisdiction,  is  ground  for  setting  the 
process  aside  on  motion,  it  cannot  be  availed  of  by  a  motion  for  a  nonsuit  or 
motion  to  dismiss  after  appearance,  or  a  request  to  direct  a  verdict.49 

i  4  i  Misjoinder  of  Parties  or  Incapacity  to  Sue. — Where  a  misjoinder  of  de- 
fendants is  apparent  upon  the  face  of  the  bill,  it  must  be  dismissed.50  Unless  the 
interests  of  the  misjoined  defendants  are  severable,  and  a  decree  can  be  made 
without  prejudice  to  them,  in  which  case  jurisdiction  should  be  retained  and  the 
suit  dismissed  as  to  them.51 

Incapacity  to  Sue. — A  distinction  seems  to  be  taken  between  an  action 
brought  by  a  person  who  has  no  right  to  sue,  and  an  action  brought  by  a  person 
capable  of  suing  at  the  time,  but  who  becomes  incapable,  while  it  is  depending; 
in  the  first  case,  the  plaintiff  may  be  nonsuited  at  the  trial ;  in  the  last,  the  dis- 
ability must  be  pleaded.52 


LACHES;  LIMITATION  OF  ACTIONS 
AND    ADVERSE    POSSESSION. 

A  cause  being  marked  for  trial,  but  con- 
tinued by  the  plaintiff;  a  motion  by  the 
defendant's  counsel  for  a  rule  to  try  at 
the  next  term,  or  non  pros,  was  granted. 
The  plaintiff's  counsel  alleged  that  there 
was  no  default  on  his  part,  as  the  pro- 
crastination arose,  in  fact,  from  the  ab- 
sence of  a  material  witness,  and  the  late 
arrival  of  a  record  from  New  Jersey, 
which  was  so  imperfectly  exemplified  that 
it  could  not  be  ottered  in  evidence.  To  this 
it  was  answered,  that  there  had  been  no 
subpoena  taken  out  ior  tne  absent  wmie&s: 
and  that  as  the  action  had  been  depending 
for  more  than  two  years,  there  was  evi- 
dently a  laches  in  not  obtaining  the  ex- 
emplification sooner.  Quaere,  whether,  if 
it  was  a  misfortune,  and  not  negligence, 
that  had  prevented  the  seasonable  ar- 
rival of  the  record,  the  rule  could  have 
been  refused.  Todd  v.  Thompson,  2  Dall. 
105,  106,  1  L  Ed.  309.  See,  also,  post, 
"Laches  and  Limitations,"  II,  B,  1,  a,  (ll). 

Trial  by  proviso. — In  an  action  on  an 
official  bond  executed  by  the  defendant, 
the  real  plaintiff  having  neglected  to 
strike  a  jury,  the  defendant's  counsel 
moved  for  a  rule  for  trial  by  proviso;  but 
on  a  suggestion  from  the  attorney  gen- 
eral, approved  by  the  court,  that  such  a 
rule  could  not  be  granted  against  the 
commonwealth,  the  motion  was  made  for 
a  peremptory  rule  to  try  at  the  nexl 
term;  under  which,  the  court  said,  they 
would  order  the  jury  to  be  qualified. 
Respublica  v.  Coates,  2  Dall.  109,  1  L.  Ed. 
310. 

49.  Service  obtained  by  fraud. —  Fitz- 
gerald, etc.,  Const.  Co.  v.  Fitzgerald,  137 
18,    104,  34   L.   Ed.   608. 

The  appearance  of  the  defendant  con- 
verted into  a  personal  suit  that  which  was 
before  a  proceeding  in  rem.  By  its  de- 
murrer, petition  for  removal,  answer  and 
amended  answer,  and  participation  in  the 
trial,  the  defendant  waived  all  question  of 
the  service  of  ill-ores';,  and  these  motions 
\v<rc  rightly  overruled  and  denied,  That 
jurisdiction    over   the   person    resulted   un- 


der the  circumstances,  admits  of  no  doubt, 
and  the  rule  to  that  effect  seems  well  set- 
tled in  Nebraska,  Kansas  and  Ohio,  which 
all  have  similar  codes.  Fitzgerald,  etc., 
Const.  Co.  v.  Fitzgerald,  137  U.  S.  98,  104, 
106,  34  L.  Ed.  608.  See  the  titles  ABATE- 
MENT, REVIVAL  AND  SURVIVAL, 
vol.  1,  p.  42;  APPEARANCES,  vol.  2,  p. 
451;   SUMMONS  AND   PROCESS. 

50.  Misjoinder. — Bank  v.  Carrollton 
Railroad,  11  Wall.  624,  20  L.  Ed.  82; 
House  v.  Mullen,  22  Wall.  42,  46,  22  L 
Ed.  838.  See  post,  ''Want  of  Necessary 
Parties,"   II,   B,   1,  a,   (12). 

51.  Partial  dismissal. — When  objection 
is  taken  to  the  jurisdiction  of  the  circuit 
court  of  the  United  States  by  reason  of 
the  citizenship  of  some  of  the  parties  to 
a  suit,  the  question  is  whether  to  a  de- 
cree authorized  by  the  case  presented 
they  are  indispensable  parties.  If  their 
interests  are  severable  from  those  of 
other  parties,  and  a  decree  without  preju- 
dice to  their  rights  can  be  made,  the  ju- 
risdiction of  the  court  should  be  retained 
and  the  suit  dismissed  as  to  them.  Horn 
v.  Lockhart.  17  Wall.  570,  21  L.  Ed.  657. 
See,  also,  Seymour  v.  Freer,  8  Wall.  202, 
218,    19   L.    Ed.   306. 

The  objection  to  the  jurisdiction  of  the 
court,  that  two  of  the  defendants  were 
residents  of  Texas,  the  same  state  with 
the  complainants,  may  be  met  nud  ob- 
viated by  the  dismissal  of  the  suit  as  to 
them  where  they  were  not  indispensable 
parties,  that  is,  their  interests  were  not  so 
interwoven  and  bound  up  with  those  of  the 
complainants,  or  other  parties,  that  no  de- 
cree could  be  made  without  necessarily 
affecting  them.  And  it  was  only  the 
presence  of  parties  thus  situated  which 
was  essential  to  the  jurisdiction  of  the 
court.  Horn  v.  Lockhart.  17  Wall.  570, 
579,   21    L.    Ed.    657. 

Collusive  joinder. — See  post,  "Want  of 
Jurisdiction,"  II,   B,  1,  a,   (5). 

52.  Incapacity. — Yeaton  v.  Lynn.  5  Pet. 
224.  8  L.  Ed.  105.  See  the  title  ABATK- 
MKXT,  REVIVAL  AND  SURVIVAL. 
vol.  1,  p.  40. 
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O)  Want  of  Jurisdiction— (a)  In.  General.— Where  there  is  want  of  jurisdic- 
tion in  the  forum  over  the  subject  matter,  cr  of  a  necessary  party  cr  pa. ties  the 
action  or  suit  should  be  dismissed.53  So  where  there  is  a  misjoinder  of  le^al'and 
equitable  claims.54 


53.    Langford  v.  Monteith,  102  U.  S.  145, 
14S.   26   L-    Ed.    53;    Russell   V.     Clarke,      7 
Cranch   69,  3  L.   Ed.   271;   Sullivan  v.   Ful- 
ton, etc.,  Co.,  6  Wheat.  450,  5  L.  Ed.  302; 
Horsburg  v.    Baker,   1    Pet.   232,   7    L.    Ed. 
125;   Jackson   v.   Ashton.   8   Pet.   148,   8    L. 
Ed.  89S;  Carneal  v.  Banks,  10  Wheat.  182, 
6    L.    Ed.    297;    Rhode    Island    v.    Massa- 
chusetts, 12  Pet.  657,  9  L.  Ed.  1233;  Wal- 
den  v.  Bodley,  14  Pet.  156,  160,  10  L.  Ed. 
398;    Norton   v.   Boyd,   3    How.   426,   11    L. 
Ed.   664;  Jones  v.  League,  18  How.   76,  15 
L.    Ed.    263;    Scott   v.    Sandford,    19    How. 
393,    15    L.    Ed.    691;    Eberlv   v.    Moore,   24 
How.  147,  16  L.  Ed.  612;  Gavlords  v.  Kel- 
shaw,     1     Wall.     81.     83,     17     L.     Ed.     612; 
Hughes  v.  United  States,  4  Wall.  232,  237, 
18   L-   Ed.   303;   Semple  v.   Hagar,   4  Wall. 
431.   18    L.    Ed.   402;   Barney  v.    Baltimore, 
6    Wall.     280,     18     L.     Ed.     825;     Mail     Co. 
V.   Flanders,   12  Wall.   130,   20   L.    Ed.   249; 
Edwards  v.  Tanneret,  12  Wall.  446,  20  L. 
Ed.    415;   Morgan  v.    Gay,   19  Wall.   81,   22 
L.  Ed.  100;  Kendig  v.  Dean,  97  U.   S.  423, 
24   L.   Ed.   1061;   Rogers  v.   Durant.  106  U. 
S.  644.  27  L.  Ed.  303;  Hilton  v.  Dickinson, 
108    U.    S.    165,    27    L.    Ed.    6S8;    Grace    v. 
American  Cent.  Ins.  Co.,  109  U.  S.  278,  27 
L.    Ed.   932;    Smith   v.    McNeal,   109   U.    S. 
426,    430.    27    L.    Ed.    986;    Mansfield,    etc., 
R.    Co.  v.    Swan.   Ill   U.   S.   379,   28   L.    Ed. 
462;  Hartog  v.  Memory,  116  U.  S.   588,  29 
L.    Ed.     725;      Continental      Ins.      Co.      v. 
Rhoads,      119     U.    S.    237,    30    L.    Ed.    380; 
Clark   v.    Wooster,    119    U.    S.    322.    323,   30 
L.    Ed.    392;    Buzard    v.    Houston,    119    U. 
S.  347.  354,  30  L.  Ed.  451;  Peninstdar  Iron 
Co.    v.    Stone,    121    U.    S.    631,    30    L.    Ed. 
1020;  Dewey  v.  West  Fairmont  Gas  Coal 
Co..    123    U.    S.    329.    334,    31    L.    Ed.    179; 
Cameron  v.   Hodges,   127  U.  S.   322,  32  L. 
Ed.   132;   Morris  v.   Gilmer,  129  U.   S-   315, 
32  L.  Ed.  690;  Chapman  v.  Barney,  129  U. 
S.  6~7,  681.  32  L.  Ed.  800;  Nashua,  etc.,  R. 
Corp.  v.  Boston,  etc.,  R.   Corp.,  136  U.  S. 
356,   34   L.   Ed.   363;   White  v.   Rankin.   144 
U.    S.   628,   36   L.   Ed.    569;    Colvin  V.   Jack- 
sonville,   158    U.    S.    456,    39    L.    Ed.    1053; 
Citizens'   Bank  v.   Cannon,   164   U.    S.   319, 
41  L.  Ed.  451:  Powers  v.  Chesapeake,  etc., 
R.    Co.,    169    U.    S.    92.    98,    42    L.    Ed.    673; 
Barnev   v.    City   of    New    York.    193    U.    S. 
430.  4s  L.   Ed.   737.    See.  also,   Huntington 
v.   Laidley,   176  U.   S.   668.  44  L.   Ed.   630, 
where    it    was   held   that   the   circuit   court 
imnroperly   dismissed   the    suit. 

When  a  court  has  no  jurisdiction,  it  is 
in  general  irregular  to  make  any  order 
except  to  dismiss  the  suit,  or  to  set  aside 
such  orders  as  had  been  improperly  made 
before  the  want  of  jurisdiction  wa^  dis- 
covered. Mail  Co.  v.  Flanders,  12  Wall. 
130.  20  L.  Ed.   249. 

"Where  a  cause  of  action  cognizable  at 
law  is  entertained  in  equity  on  the  ground 
of    some    equitable    relief    sought    by    the 


bill,  which  it  turns  out  cannot,  for  de- 
tect of  proof  or  other  reason,  be  granted, 
the  court  is  without  jurisdiction  to  pro- 
ceed further,  and  should  dismiss  the  bill 
without  prejudice."  Dowell  v.  Mitchell 
105  U.S.  430  432,  26  L.  Ed.  1142;  Russell 
V-  ,£Iarke'  7  Cranch  69,  3  L.  Ed.  271. 

"The  established  and  universal  prac- 
t!"  of  courts  of  equity  is  to  dismiss  the 
plaintiffs  bill,  if  it  appears  to  be  grounded 

°nu,a  tltle  merely  legal.  and  not  cogni- 
zable by  them,  notwithstanding  the  de- 
fendant has  answered  the  bill,  and  in- 
sisted on  matter  of  title."  Hipp  v.  Babin, 
19  How.  271,  278,  15  L.  Ed.  633. 

Where  there  is  no  equity  in  a  com- 
plainant's bill,  it  may  be  dismissed  "for 
want  of  equity  with  full  reservation  of 
complainant's  right  to  sue  and  proceed  at 
law.  '  New  Orleans  v.  Emsheimer,  181 
U.  S.  153,  154,  45  L.  Ed.  794.  See  post, 
"Decree  or  Order  of  Dismissal,"  II,  B, 
1,   d. 

Where  a  justice  of  the  peace  has  taken 
jurisdiction  to  try  a  case  where  he  had 
no  such  jurisdiction,  it  being  his  duty  to 
certify  it  for  primary  trial  to  the  district 
court,  when  removed  there  on  appeal,  it 
should  have  been  dismissed,  because  there 
could  have  been  no  lawful  trial  before 
the  justice.  Langford  v.  Monteith,  102  U. 
S.  145.  148,  26  L.  Ed.  53.  See  the  title 
JUSTICE  OF  THE  PEACE. 

Under  prayer  for  general  relief.— The 
court,  under  the  prayer  in  a  bill  in  chan- 
cery for  general  relief,  will  grant  such 
relief  only  as  the  case  stated  in  the  bill, 
and  sustained  by  the  proof,  will  justify, 
and  where  that  does  not  warrant  any  re- 
lief, the  bill  should  be  dismissed.  Hob- 
son  v.  McArthur,  16  Pet.  182,  10  L.  Ed. 
930. 

Suit  against  United  States.— Where  the 
only  substantial  relief  asked  by  the  bill 
is  against  the  United  States,  and  the  mani- 
fest purpose  to  subject  that  government 
to  a  tribunal  without  jurisdiction  over  it, 
there  must  be  a  dismissal.  Case  v.  Ter- 
rell. 11  Wall.  199.  20  L.  Ed.  134;  Carr  v. 
United  States,  98  U.  S.  433,  25  L.  Ed.  209. 
See  Cotting  v.  Kansas  City  Stock  Yards 
Co.,  183  U.  S.  79,  114.  46  L.  Ed.  92.  See 
the  title  United  States. 

54.  Misjoinder  of  claims. — A  district 
court  cannot  take  jurisdiction  of  a  suit,  in 
which  a  claim  properly  cognizable  only 
at  law  is  united  in  the  same  pleadings  with 
a  claim  for  equitable  relief.  Its  decree 
must  therefore  be  reversed  and  the  cause 
remanded  with  directions  to  dismiss  the 
bill,  without  prejudice  to  an  action  at  law 
for  the  demand  claimed,  and  it  is  so  or- 
dered. Scott  v.  Neely,  140  U.  S.  lor,  117 
35  L.  Ed.  358.  See  the  titles  ACTIONS 
vol.  1.  pp.  in,  112;  MULTIFARIOUS- 
NESS. 
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But  before  the  act  of  1875,  whore,  on  the  face  of  the  record,  the  jurisdic- 
tion appeared  to  exist,  the  want  of  it  could  only  be  shown  under  a  plea  in  abate- 
ment in  the  nature  of  a  plea  to  the  jurisdiction.55  If  jurisdiction  did  not  so  ap- 
pear on  the  face  of  the  record  the  proceeding  should  be  dismissed.56  Although 
even  before  the  act  of  1875,  where  a  collusive  transfer  of  property  had  been 
made  to  confer  jurisdiction  on  a  federal  court  which  it  did  not  have,  the  case 
would  be  dismissed  for  lack  of  jurisdiction,  where  the  objection  was  properly 
raised.57 


55.  Eefore  act  of  1875. — "It  was  well  set- 
tled before  the  act  of  1875  that  when  the 
citizenship  necessary  for  the  jurisdiction 
of  the  courts  of  the  United  States  ap- 
peared on  the  face  of  the  record,  evidence 
to  contradict  the  record  was  not  admis- 
sible, except  under  a  plea  in  abatement 
in  the  nature  of  a  plea  to  the  jurisdiction, 
and  that  a  plea  to  the  merits  was  a  waiver 
of  such  a  plea  to  the  jurisdiction."  Hartog 
V.  Memory,  116  U.  S.  588,  590,  29  L.  Ed. 
725.  See,  also,  Farmington  v.  Pillsbury,  114 
U.  S.  138,  143,  29  L.  Ed.  114;  De  Wolf  v. 
Rabaud,  1  Pet.  476,  498,  7  L.  Ed.  227; 
Evans  v.  Gee,  11  Pet.  80,  83,  9  L.  Ed. 
639;  Sims  v.  Hundley,  6  How.  1,  5,  12  L. 
Ed.  319;  Smith  v.  Kernochen,  7  How.  198, 
216,  12  L.  Ed.  660;  Shcppard  v.  Graves,  14 
How.  505,  14  L.  Ed.  518;  Wickliffe  V. 
Owings,  17  How.  47,  15  L.  Ed.  44;  Jones 
v.  League,  18  How.  76,  81,  15  L.  Ed.  263; 
De  Sobry  v.  Nicholson,  3  Wall.  420,  423, 
18  L.  Ed.  263;  Morris  v.  Gilmer,  129  U. 
S  315.  326.  32  L-  Ed.  690.  See  the  title 
ABATEMKXT,  REVIVAL  AND  SUR- 
VIVAL, vol.  1,  pp.  35,  36,  39,  42. 

Prior  to  the  passage  of  the  act  of  1875, 
the  question  of  a  collusive  transfer  to 
plaintiff  to  confer  jurisdiction  could  only 
be  raised  by  a  plea  in  abatement  in  the 
nature  of  a  plea  to  the  jurisdiction. 
Deputron  V.  Young,  134  U.  S.  241,  251, 
33    L.    Ed.    923. 

The  subject  of  colorable  transfers  to 
create  a  case  for  the  jurisdiction  of  the 
courts  of  the  United  States  was  pre- 
sented for  the  most  part  in  suits  for  the 
recovery  of  real  property,  when  a  con- 
veyance had  been  made  by  a  citizen  of 
the  state  in  which  the  suit  must  be  brought 
to  a  citizen  of  another  state.  At  a  very 
early  day  it  was  held  in  this  class  of  cases 
that  the  citizenship  of  the  parties  could 
not  be  put  in  issue  on  the  merits,  but  that 
it  must  be  brought  forward  at  an  earlier 
stage  in  the  proceedings  by  a  plea  in 
abatement,  in  the  nature  of  a  plea  to  the 
jurisdiction,  and  that  a  plea  to  the  merits 
was  a  waiver  of  such  a  plea  to  the  juris- 
diction. Farmington  v.  Pillsbury,  114  U. 
S.  138,  143,  29  L.  Ed.  114;  De  Wolf  v.  Ra- 
baud. 1  Pet.  476,  498.  7  L.  Ed.  227;  Evans 
V.  Gee,  11  Pet.  SO,  83.  9  L.  Ed.  639;  Sims 
v  Hundley,  6  How.  l.  5,  12  L.  Ed.  319; 
Smith  nochen,  7   How.   198,  216,  12 

L.   Ed.   6G0;  Jones  v.  League,  18  How.  76, 
81,  l"   1..   Ed.  263;  De  Sobry  v.  Nicholson, 

3    Wall.    420.    423,    18    L    Ed.    263. 

In  its  general  scope  this  rule  has  not 
bef  red  by  the  act  of  1875,  but  before 

that  act  was  passed  it  had  been  held  that 


the  rule  prevented  the  courts  from  tak- 
ing notice  of  colorable  assignments  or 
transfers  to  create  cases  for  the  jurisdic- 
tion of  the  courts  of  the  United  States  in 
the  absence  of  a  plea  in  abatement  or  to 
the  jurisdiction,  and,  as  that  act  "opened 
wide  the  door  for  frauds  upon  the  juris- 
diction of  the  court  by  collusive  transfers 
so  as  to  make  colorable  parties  and  create 
cases  cognizable  by  the  courts  of  the 
United  States,"  it  was  held,  in  Williams 
v.  Nottawa,  104  U.  S.  209,  211,  26  L.  Ed. 
719,  that  the  statute  changed  the  rule  so 
far  as  to  allow  the  court  at  any  time,  with- 
out plea  and  without  motion,  to  "stop  all 
further  proceedings  and  dismiss  the  suit 
the  moment  a  fraud  on  its  jurisdiction  was 
discovered."  Hartog  v.  Memory,  116  U. 
S.  588,  590,  29  L.  Ed.  725.  See  post,  "Dis- 
missal by  Court  of  Its  Own  Motion,"  II, 
B,  1,  a,  (5),  (b),  bb,  (ee). 

Motion  to  dismiss  at  trial. — A  motion 
to  dismiss  a  case,  for  want  of  proper 
citizenship  in  the  parties,  cannot  be  made 
at  the  trial  and  after  pleading  the  gen- 
eral issue  and  special  defenses.  De  So- 
bry v.  Nicholson,  3  Wall.  420,  18  L.  Ed. 
263.  See  the  title  ABATEMENT,  RE- 
VIVAL AND  SURVIVAL,  vol.  1,  pp. 
30,  39. 

As  to  motion  to  dismiss  generally,  see 
post,  "Motion  to  Dismiss,"  II,  B,  1,  a, 
(5),    (b),  bb,    (aa). 

56.  Jurisdiction  must  appear  on  face  of 
proceedings. — Gaylords  v.  Kelshaw,  1 
Wall.  81,  17  L.  Ed.  612.  See  the  title 
COURTS,  vol.  4,  p.  861. 

"Arid  whether  the  want  or  excess  of 
power  is  objected  by  a  party,  or  is  ap- 
parent to  the  court,  it  must  surcease  its 
action  or  proceed  extrajudicially."  Rhode 
Island  v.  Massachusetts,  12  Pet.  657,  719, 
9  L.  Ed.  1233;  Scott  v.  Sandford,  19  How. 
393.  474,   15   L.    Ed.   691. 

57.  Collusive  transfer. — Prior  to  the 
passage  of  the  act  of  1875  it  has  been 
often  adjudged  that  if  title  to  real  or  per- 
sonal property  was  put  in  the  name  of  a 
person  for  the  purpose  only  of  enabling 
him  upon  the  basis  of  the  diverse  citi- 
zenship of  himself  and  the  defendant,  to 
invoke  the  jurisdiction  of  a  circuit  court 
of  the  United  States  for  the  benefit  of  the 
real  owner  of  the  property  who  could  not 
have  sued  in  that  court,  the  transaction 
would  be  regarded  in  its  true  light, 
namely,  as  one  designed  to  give  the  cir- 
cuit court  cognizance  of  a  case  in  viola- 
tion of  the  acts  of  congress  defining  its 
jurisdiction;  and  the  case  would  be  dis- 
missed   for    want    of    jurisdiction.        Lake 
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Sufficiency  of  Grounds  and  Expiration  Thereof. — Very  slight  grounds  of 
equitable  jurisdiction  will  suffice  to  authorize  the  retention  of  the  bill,  if,  in  the 
discretion  of  the  court,  it  sees  fit  to  retain  it,  and  this  discretion  will  not  be  in- 
terfered with.58  And  the  expiration  of  the  ground  for  equitable  relief,  since  the 
institution  of  the  suit,  will  not  prevent  the  court  from  granting  the  incidental  re- 
lief proper  to  such  cases,  and  compel  the  dismissal  of  the  suit.59 

(b)  Since  Act  of  18/ 5 — aa.  Terms  and  Object  of  Statute. — "If,  in  any  suit 
commenced  in  a  circuit  court,  or  removed  from  a  state  court  to  a  circuit  court 
of  the  United  States,  it  shall  appear  to  the  satisfaction  of  said  circuit  court,  at 
any  time  after  such  suit  has  been  brought  or  removed  thereto,  that  such  suit 
does  not  really  and  substantially  involve  a  dispute  or  controversy  properly 
within  the  jurisdiction  of  said  circuit  court,  or  that  the  parties  to  said  suit  have 
been  improperly  or  collusively  made  or  joined,  either  as  plaintiff's  or  defendants, 
for  the  purpose  of  creating  a  case  cognizable  or  removable  under  this  act,  the 
said  circuit  court  shall  proceed  no  further  therein,  but  shall  dismiss  the  suit  or 
remand  it  to  the  court  from  which  it  was  removed,  as  justice  may  require,  and 
shall  make  such  order  as  to  costs  as  shall  be  just."60 


County  Comm'rs  v.  Dudley,  173  U.  S.  243, 
251,  43  L.  Ed.  684.  citing  Maxwell  V.  Levy,  2 
Dall.  381,  1  L.  Ed.  424;  Hurst  v.  McNeil,  1 
Wash.  C.  C.  70,  80;  McDonald  v.  Smalley, 
1  Pet.  620,  624,  7  L-  Ed.  287;  Smith  V. 
Kernochen,  7  How.  198,  216,  12  L.  Ed. 
660;  Jones  v.  League,  18  How.  76,  81,  13 
L.  Ed.  263:  Barney  v.  Baltimore  City,  6 
Wall.  280,  288,  18  L.  Ed.  825. 

"Under  the  act  of  1789,  it  was  held  in 
Smith  v.  Kernochen  (7  How.  198,  12  L. 
Ed.  660),  that  this  objection  was  one 
which  could  only  be  taken  by  plea  in 
abatement;  but  in  Barney  v.  Baltimore  (6 
Wall.  280,  18  L.  Ed.  835),  there  was  no 
such  plea,  and  the  bill  was  dismissed  in 
this  court  without  prejudice,  because  it 
appeared  in  evidence  that  certain  convey- 
ances, by  means  of  which  the  citizenship 
of  the  parties  was  changed  so  as  to  give 
the  courts  of  the  United  States  jurisdic- 
tion, did  not  transfer  the  real  interest  of 
the  grantors."  Williams  v.  Xottawa,  104 
U.   S.  209,  211,   26   L.   Ed.   719. 

Even  if  brought  before  the  passage  of 
the  act  of  1875,  actions  are  "subject,  un- 
der the  adjudication  in  Williams  v. 
Xottawa,  to  be  dismissed,  in  whole  or  in 
part,  as  the  facts  may  require,  in  the  court 
in  which  they  are  pending,"  after  such 
passage.  Bernards  Tp.  v.  Stebbins,  109  U. 
S.  341,  356.  27   L.    Ed.   956. 

As  to  rule  since  the  act  of  1875,  see 
post,  "Collusive  Transfer  to  Confer  Juris- 
diction," II,  B.  1,  a,  (5),  (b),  bb,  (ee), 
eee. 

Form  of  decree. — See  post,  "Decree  or 
Order  of  Dismissal,"  II,  B,  1,  d. 

Raising  question  by  answer. — See  post, 
"Answer."   II.   B.   1.   a,    (5),    (b),  bb.    (bb). 

Raising  question  by  demurrer. — See  the 
title  DEMURRERS,  ante,  p.  293. 

58.  Narrowness  of  ground  of  relief. — 
Even  if  the  ground  of  equitable  jurisdic- 
tion is  very  slight,  as  where  an  injunction 
is  sought,  but  the  time  for  which  it  may 
be  granted  has  almost  expired,  where  the 
court  has  jurisdiction  of  the  case,  it  may 
retain  the  bill,  if,  in  its  discretion,  it  • 
fit  to  do  so,  which  it  did.     It  might  have 


dismissed  the  bill,  if  it  had  deemed  it  in- 
expedient to  grant  an  injunction;  but  that 
was  a  matter  in  its  own  sound  discretion, 
and  with  that  discretion  it  is  not  the  prov- 
ince of  an  appellate  court  to  interfere, 
unless  it  was  exercised  in  a  manner 
clearly  illegal.  Clark  v.  Wooster,  119  U. 
S.    322,    325.    30    L.    Ed.    392. 

59.  Expiration  of  grounds. — If  the  case 
was  one  for  equitable  relief  when  the  suit 
was  instituted,  the  mere  fact  that  the 
ground  for  such  relief  had  expired,  would 
not  take  away  the  jurisdiction,  and  pre- 
clude the  court  from  proceeding  to  grant 
the  incidental  relief  which  belongs  to 
cases  of  that  sort.  This  has  often  been 
done  in  patent  causes,  and  a  large  num- 
ber of  cases  may  be  cited  to  that  effect; 
and  there  is  nothing  in  the  decision  in 
Root  v.  Railway  Co.,  105  U.  S.  189,  26  L. 
Ed.  975,  to  the  contrary.  Clark  v. 
Wooster,  119  U.  S.  322,  325,  30  L.  Ed.  392, 
citing  Cotton  Tie  Co.  v.  Simmons,  106  U. 
S.  89,  27  L-  Ed.  79;  Lake  Shore,  etc.,  R. 
Co.  v.  Nat.  Car-Brake  Shoe  Co.,  110  U. 
S.  229,  28  L.  Ed.  129;  Consolidated  Safety- 
Valve  Co.  v.  Crosby  Steam  Gauge,  etc., 
Co.,  113  U.  S.  157,  28  L.  Ed.  939;  Thom- 
son v.  Wooster,  114  U.  S.  104,  29  L.  Ed. 
105.     See   the  title   PATENTS. 

Where  the  court  had  jurisdiction  at  the 
inception  of  the  suit,  even  though  upon  a 
narrow  ground,  yet.  as  the  defendants  did 
not  ask  the  dismissal  of  the  bill  on  the 
ground  of  want  of  jurisdiction,  an  appel- 
c>r.rt  should  be  very  reluctant,  if  it 
had  the  power,  on  an  appeal,  after  the 
case  has  been  tried  and  determined,  to 
reverse  the  decree.  Clark  v.  Wooster,  119 
U.   S.   322.  326.  30  L.   Ed.   392. 

60.  Act  of  March  3,  1875.— 18  Stat.  470, 
472,  ch.  137.  §  .".  Lake  County  Comm'rs 
v.  Dudley,  1::;  V.  S.  243,  251,  43  L.  Ed. 
684;  Bernards  Tp.  V.  Stebbins,  109  U.  S. 
341,  i   1..  Ed.  956;  Quincy  v.  Steel.  12*) 

M.  245,  30  !..   Ed.  624;  Morris  v.  Gil- 
mer,   129   U.    ?.    315,  I    L.    Ed.    6'.ir>: 
Deputron    v.    Young,    1::!    U  H,   251, 
33    L.    Ed.   923;    Nashua,   etc.,    R.    Corp 
Boston,  etc.,   R.   Corp.,   136  U.   S.   356,  376, 
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bb.  Mode  of  Raising  Objection  and  Necessity  Therefor.01 — (aa)  Motion  to 
Dismiss. — A  motion  to  dismiss  is  an  appropriate  mode  of  raising  the  question  of 

jurisdiction.62 

Time  for  Motion. — However  late  the  objection  to  the  jurisdiction  is  made  by 
motion  to  dismiss,  in  any  cause  in  an  inferior  or  appellate  court  of  the  United 
States,  it  must  be  considered  and  decided  before  the  court  can  move  a  step  far- 
ther in  the  cause.63  But  undue  delay  must  be  taken  into  consideration  in  grant- 
ins:  or  refusing  the  motion.04 


34  L.  Ed.  363;  Waite  v.  Santa  Cruz,  184 
U.  S.  30:?,  325,  46  L.  Ed.  552;  Barney  V. 
New  York  City,  193  U.  S.  430,  441,  48 
L.  Ed.  737;  Huntington  v.  New  York 
City,    193   U.    S.    441,   48    L.    Ed.    741. 

"This  provision  of  the  act  of  1875  was 
not  superseded  by  the  judiciary  act  of 
1887-1888,  and  is  still  in  force."  Steig- 
leder  v.  McQuesten,  198  U.  S.  141,  142,  49 
L.  Ed.  986.  See,  also,  Lehigh  Min.,  etc., 
Co.  v.  Kelly,  160  U.  S.  327,  40  L.  Ed.  444; 
Lake  County  Comnrrs  v.  Dudley,  173  U. 
S.  243,  43  L.  Ed.  684;  Defiance  Water  Co. 
V.  Defiance,  191  U.  S.  184,  48  L.  Ed.  140; 
Minnesota  v.  Northern  Securities  Co., 
194  U.  S.  48.  48  L.  Ed.  870;  Waite  v. 
Santa  Cruz,  184  U.  S.  302,  325,  46  L.  Ed. 
552. 

The  last  paragraph  of  §  5  was  in  terms 
repealed  by  act  of  March  3,  1887,  24  Stat. 
552,  c.  373,  re-enacted  August  13,  1888, 
25  Stat.  433,  c.  866,  but  otherwise  the 
section  is  in  full  force.  Barney  v.  New 
York  City,  193  U.  S.  430,  441,  48  L.  Ed. 
737. 

The  principal  object  of  the  statute  was 
to  relieve  the  national  courts  from  the 
necessity  of  passing  upon  cases  where  it 
was  plain  that  no  question  was  involved 
within  their  jurisdiction,  and  thus  free 
them  from  a  consideration  of  contro- 
versies of  a  frivolous  and  questionable 
character,  and  to  prevent  fraudulent  and 
collusive  attempts  to  invoke  the  jurisdic- 
tion of  those  courts,  as  had  frequently 
been  the  practice,  by  colorable  transfers 
of  property  or  choses  in  action  from  a 
citizen  of  one  state  to  a  citizen  of  an- 
other, to  enable  the  latter  to  go  into 
those  courts,  the  original  owner  still  re- 
taining an  interest  in  the  property  or 
choses  in  action  transferred,  or  taking  a 
contract  for  a  retransfcr  of  the  same  to 
himself  after  the  termination  of  the  liti- 
gation. Nashua,  etc.,  R.  Corp.  v.  Bos- 
ton, etc.,  R.  Corp.,  136  U.  S.  356, -374,  34 
L.  Ed.  363.  See  Quincy  v.  Steel,  120  U. 
S.    241,   245,   30    L.    Ed.    624. 

In  the  act  of  1875  (18  Stat.  472)  the 
words  "really"  and  "substantially,"  and 
the  expression  "improperly  or  collusively 
made  or  joined,  cither  as  plaintiffs  or  de- 
fendants, for  the  purpose  of  creating  a 
case  cognizable  or  removable,"  are  very 
suggestive,  and  show  that,  by  giving  the 
circuit  courts  authority  to  dismiss  or  re- 
mand the  cause  at  once,  if  these  things 
arc  made  to  appear,  it  was  the  intent  of 
»gress  to  prevent  and  put  an  end  to  all 
collusive  arrangements  made  to  give  ju- 
risdiction,   where    the    parties    really    in- 


terested are  citizens  of  the  same  state. 
Little  v.  Giles,  118  U.  S.  596,  603,  30  L. 
Ed.    269. 

61.  Before  act  of  1875.— See  ante,  "In 
General,"   II,   B,   1,  a,   (5),    (a). 

Consent  as  not  conferring  jurisdiction. 
—See  the  title  COURTS,  vol.  4,  p.  861. 

On  appeal  or  error. — See  the  title  AP- 
PEAL AND  ERROR,  vol.  2,  pp.  83-87, 
105-107. 

62.  Motion  to  dismiss. — -"The  motion 
to  dismiss  the  cause,  based  upon  the 
proofs  taken  by  the  master,  was,  there- 
fore, an  appropriate  mode  in  which  to 
raise  the  question  of  the  jurisdiction  of 
the  circuit  court."  Steigleder  v.  Mc- 
Questen, 198  U.  S.  141,  143,  49  L.  Ed. 
980. 

63.  Time  for  motion. — Rhode  Island 
v.  Massachusetts,  12  Pet.  657,  718,  9  L. 
Ed.    1233. 

•  "A  motion  to  dismiss  a  cause  pending  in 
the  courts  of  the  United  States,  is  not 
analogous  to  a  plea  to  the  jurisdiction  of 
a  court  of  common  law  or  equity  in  Eng- 
land; there  the  superior  courts  have  a 
general  jurisdiction  over  all  persons 
within  the  realm,  and  all  causes  of  action 
between  them."  Rhode  Island  v.  Massa- 
chusetts, 12  Pet.  657,  718,  9  L.  Ed.  1233. 
See,  also,  Scott  v.  Sandford,  19  How.  393, 
473,    15    L.    Ed.   691. 

A  motion  to  dismiss  there  could  not 
be  entertained,  as  it  does  not  and  cannot 
disclose  a  case  of  exception;  and  if  a 
plea  in  abatement  was  put  in,  it  must  not 
only  make  out  the  exception,  but  point 
to  the  particular  court  to  which  the  case 
belongs.  Rhode  Island  v.  Massachusetts, 
12  Pet.  657,  719,  9  L-  Ed.  1233.  See  the 
title  ABATEMENT,  REVIVAL  AND 
SURVIVAL,  vol.   1,  p.  12. 

Appearance  and  motion  to  dismiss  as 
demurrer.— See  the  title  APPEAR- 
ANCES, vol.  2,  p.  440. 

Plea  in  abatement  and  waiver  of  objec- 
tion.—See  the  title  ABATEMENT,  RE- 
VIVAL AND  SURVIVAL,  vol.  1,  pp. 
35,   40,  41. 

64.  Effect  of  delay. — Deputron  v. 
Young.   134   U.   S.   :M1,   251,   33   L.   Ed.   923. 

Bui  where,  after  the  case  had  been  twice 
tried  upon  its  merits,  and  stood  on  a 
special  verdict  upon  motions  bv  the  par- 
tits  for  judgment  in  their  favor  respec- 
tively, the  defendant  assailed  the  jurisdic- 
tion of  the  court  by  petition,  on  the 
ground  of  collusive  transfer  of  title  to 
confer  jurisdiction,  and  the  application 
here  was  made  more  than  a  year  and  a 
half   after   the   second   trial,   and   although 
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After  Answer  and  before  Hearing. — According  to  the  practice  prescribed 
for  the  circuit  courts,  by  this  court,  in  equity  causes,  a  bill  cannot  be  dismissed, 
on  motion  of  the  respondents,  for  want  of  equity,  after  answer  and  before  the 
hearing.05 

Legal  Certainty  of  Want  of  Jurisdiction. — Upon  a  motion,  as  upon  a  de- 
murrer, a  court  will  not  incline  to  dismiss  for  want  of  jurisdiction  unless  the 
facts  appearing  of  record  create  a  legal  certainty  of  that  conclusion.00 

(bb)  Answer. — Formerly  the  objection  to  the  jurisdiction,  from  a  denial  of 
the  complainant's  averment  of  citizenship,  could  only  be  raised  by  a  plea  in 
abatement  or  by  demurrer,  and  not  by  answer.67  But  now,  under  the  act  of  1875, 
it  may  be  so  raised.68 

(cc)   Demurrer. — See  the  title  Demurrers,  ante,  p.  293. 

(dd)  Petition. — The  objection  may  be  raised,  since  the  act  of  1875,  by  pe- 
tition, even  after  verdict,  though  such  delay  should  be  considered  in  passing 
thereon.00 

(ee)  Dismissal  by  Court  of  Its  Ozcn  Motion — aaa.  General  Statement  of 
Rule. — By  the  act  of  1875,  to  protect  the  courts  as  well  as  parties  against  frauds 
upon  their  jurisdiction,  it  was  made  the  duty  of  a  circuit  court,  at  any  time  when 
it  satisfactorily  appeared  that  a  suit  did  not  "really  and  substantially  involve  a 
dispute  or  controversy"  properly  within  its  jurisdiction,  or  that  the  parties  "had 
been  improperly  or  collnsively  made  or  joined  *  *  *  for  the  purpose  of 
creating  a  case  cognizable  or  removable"  under  that  act,  "to  proceed  no  further 
therein,"  but  to  dismiss  the  suit  or  remand  it  to  the  state  court  from  which  it  had 
been  removed.70     And  this  is  true  although  there  is  no  plea  or  motion  to  dis- 


the  petitioner  avers  that  he  "did  not  have 
knowledge  of  the  above  facts  before  the 
trial  of  this  cause,"  the  court  said  in 
passing  that  such  an  objection  ought  to 
be  raised  at  the  first  opportunity,  and 
delay  in  its  presentation  should  be  con- 
sidered in  examining  into  the  grounds 
upon  which  it  is  alleged  to  rest.  Deputron 
v.  Young.  134  U.  S.  241,  251,  33  L.  Ed. 
923.  See,  also,  ante,  "In  General,"  II,  B, 
1,  a,  (5),  (a). 

65.  While  pleadings  are  being  per- 
fected.—Betts  v.  Lewis,  19  How.  72,  15  L. 
Ed.  576. 

"The  equitv  practice  of  the  courts  of  the 
United  States  is  governed  by  the  rules 
prescribed  by  this  court,  under  the  author- 
ity conferred  upon  it  by  the  act  of  con- 
gress (McDonald  v.  Smalley,  1  Pet.  620,  7 
L.  Ed.  287),  and  is  the  same  in  all  the 
states.  And  this  practice  does  not  sanc- 
tion the  dismissal  of  the  bill  on  a  motion 
made  while  the  parties  are  perfecting  the 
pleadings.  The  question  whether  the  bill 
contains  any*  equity,  may  be  raised  by  a 
demurrer.  It  the  defendant  answer,  this 
question  cannot  be  raised  until  the  hear- 
ing. Non  constat  that  a  defect  may  not 
be  removed  before  the  hearing."  Betts  v. 
Lewis,  19  How.  72,  73,  15  L.  Ed.  576. 

66.  Legal  certainty  necessary. — Black- 
burn v.  Portland  Gold  Min.  Co.,  175  U.  S. 
571,  574,  44  L.  Ed.  276;  Barry  V.  Edmunds, 
116  U.  S.  550,  29  L.  Ed.  729;  Wetmore  v. 
Rymer.  169  U.  S.  115,  42  L.  Ed.  682.  See 
post,  "Legal  Certainty  of  Conclusion  and 
Facts  Supporting  It,"  II,  B,  1,  a,  (5),  (b), 
bb.  (ee),  bbb. 

67.  Answer. — Nashua,  etc.,  R.  Corp.  v. 
Boston,  etc..  R.  Corp..  136  U.  S.  356,  373, 
34  L.  Ed.  363,  citing  De  Sobry  v.  Nichol- 


son, 3  Wall.  420,  18  L.  Ed.  263;  Sheppard 
v.  Graves,  14  How.  505,  14  L.  Ed.  518; 
Wickliffe  v.  Owings,  17  How.  47,  15  L. 
Ed.  44. 

68.  Under  the  act  of  March  3,  1875,  de- 
termining the  jurisdiction  of  circuit  courts 
of  the  United  States  (18  Stat.  470,  472),  the 
objection  to  the  jurisdiction  upon  a  de- 
nial of  the  averment  of  citizenship  is  not 
confined  to  a  plea  in  abatement  or  a  de- 
murrer, but  may  be  taken  in  the  answer, 
and  the  time  at  which  it  may  be  raised  is 
not  restricted.  Although  the  averment  as 
to  citizenship  may  be  sufficient,  yet,  if  it 
appear  that  that  averment  is  untrue,  it  is 
the  duty  of  the  circuit  court  to  dismiss  the 
suit;  and  this  court,  on  appeal  or  writ  of 
error,  must  see  to  it  that  the  jurisdiction 
of  the  circuit  court  has  in  no  respect  been 
imposed  upon.  Anderson  v.  Watt,  138  U. 
S.  694,  701,  34  L.  Ed.  1078;  Morris  v.  Gil- 
mer, 129  U.  S.  315,  32  L.  Ed.  690;  Nashua, 
etc.,  R.  Corp.  v.  Boston,  etc.,  R.  Corp.,  136 
U.  S.  356.  34  L  Ed.  363;  Cameron  v.  Hod- 
ges. 127  U.  S.  322,  32  L.  Ed.  132. 

69.  By  petition. — Deputron  v.  Young, 
134  U.  S.  241.  251,  33  L  Ed.  923.  See  ante, 
"Motion  to  Dismiss,"  II,  B,  1,  a,  (5),  (b), 
bb,  (aa). 

70.  Rule  stated. — See  act  of  March  3, 
1875,  18  Stat.  470,  472,  ch.  137;  Sheppard 
v.  Graves,  14  How.  505,  14  L.  Ed.  518; 
Williams  v.  Nottawa,  104  U.  S.  209,  211,  26 
L.  Ed.  719;  Farmington  v.  Pillsburv.  114 
U.  S.  138,  143.  29  L.  Ed.  114;  Little  V. 
Giles.  118  U.  S.  596.  602,  30  L.  Ed.  269; 
Morris  v.  Gilmer.  129  U.  S.  315,  326.  32  L. 
Ed.  690;  Steigleder  v.  McQuesten,  198  U. 
S.  141,  14'.',  49  L.  Ed.  986.  See,  also,  Hav- 
den  7'.  Manning,  106  U.  S.  586,  589,  27  L. 
Ed.    306;    Turner   v.    Farmers'    Loan,    etc., 
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miss.71     And  the  rule  at  law  and  in  equity  is  the  same.72     Although  auxiliary  to 
actions  at  law  begun  before  1875,  the  act  applied  to  pending  suits  or  actions.73 

Want  of  Jurisdiction  Disclosed  by  Record. — If  the  record  discloses  a 
controversy  of  which  the  court  cannot  properly  take  cognizance,  its  duty  is  to 
proceed  no  further  and  to  dismiss  the  suit.74 


Co.,  106  U.  S.  552,  555,  27  L.  Ed.  273;  Man- 
hattan Life  Ins.  Co.  v.  Broughton,  109  U. 
S.  121,  125,  27  L.  Ed.  878;  Mansfield,  etc., 
R.  Co.  v.  Swan,  111  U.  S.  379,  386,  28  L. 
Ed.  462;  Shreveport  v.  Cole,  129  U.  S.  36, 
32  L.  Ed.  589;  Graves  v.  Corbin,  132  U.  S. 
571.  590,  33  L.  Ed.  462;  Lehigh  Min.,  etc., 
Co.  V.  Kelly,  160  U.  S.  327,  353,  40  L.  Ed. 
444  (dissenting  opinion);  Huntington  v. 
Laidlcy.  176  U.  S.  668,  677,  44  L.  Ed.  630; 
Excelsior  Wooden  Pipe  Co.  v.  Pacific 
Bridge  Co.,  185  U.  S.  282,  46  L.  Ed.  910. 
See  ante,  "Terms  and  Object  of  Statute," 
II,  B,  1,  a,  (5),  (b),  aa. 

This,  as  was  said  in  Williams  v.  Not- 
tawa.  104  U.  S.  209,  211,  26  L.  Ed.  719, 
"imposed  the  duty  on  the  court,  on  its 
own  motion,  without  waiting  for  the  par- 
ties, to  stop  all  further  proceedings  and 
dismiss  the  suit  the  moment  a  fraud  on  its 
jurisdiction  was  discovered."  The  old 
rule  established  by  the  decisions,  which 
required  all  objections  to  the  citizenship 
of  the  parties,  unless  shown  on  the  face  of 
the  record  to  be  taken  by  plea  in  abate- 
ment before  pleading  to  the  merits,  was 
changed,  and  the  courts  were  given  full 
authority  to  protect  themselves  against 
the  false  pretenses  of  apparent  parties. 
Farmington  v.  Pillsbury,  114  U.  S.  138, 
144,  29  L.  Ed.  114.  See,  also,  Bernards 
Tp.  V.  Stebbins,  109  U.  S.  341,  355,  27  L. 
Ed.  956;  Mansfield,  etc.,  R.  Co.  v.  Swan, 
111  U.  S.  379,  386,  28  L.  Ed.  462; 
Morris  v.  Gilmer,  129  U.  S.  315,  32  L. 
Ed.  690;  Nashua,  etc.,  R.  Corp.  v.  Boston, 
etc.,  R.  Corp.,  136  U.  S.  356,  374,  34  L.  Ed. 
363;  Powers  v.  Chesapeake,  etc.,  R.  Co., 
169  U.  S.  92.  98,  42  L.  Ed.  67:',;  Wetmore 
V.  Rvmer,  169  U.  S.  115,  42  L.  Ed.  682; 
Lake  County  Comm'rs  v.  Dudley,  173  U. 
S.  243,  4:;  L  Ed.  684;  Excelsior  Wooden 
Pipe  Co.  v.  Pacific  Bridge  Co.,  185  U.  S. 
282.  288,  46  L.  Ed.  910. 

71.  Without   plea   or  motion. — Williams 
v.   Nottawa,  104  U.  S.  209.  211,  26  L.  Ed. 
719;  Hartog  v.  Memory,  116  U.  S.  588,  590, 
I     Ed.  725. 
In  Williams  v.  Nottawa,  104  U.  S.  209, 
26   L    Ed.   719,  it  was  held   to  be   equally 
the    duty    of    the    United    States    supreme 
court,    when,    on    error    or    appeal,    it    ap- 
red  that  the  circuit  court  had  failed  to 
do    so,    in    a    proper    case,    to    reverse    its 
judgment   or   decree   for  that  reason,  and 
\i<  remand  the  cause  with  direction  to  dis- 
miss   the    suit.      Mansfield,    etc.,    R.    Co.   V. 
Swan,    111    l\    S.    379.    386,    28    L.    Ed.    462. 
-     the    title     VPPEAL     WD    KRROR. 
vol.    2.    pp.    375,    ::77;    MANDATE    AND 
PR<  ICEEDINGS  THERE<  >N. 

"In  the  case  of  Huntington  v.  Laidley, 
17'-,  l".  S.  668,  ti  L  Ed.  630,  finding  that 
jurisdiction  obtained  in  a  circuit  court, 
this  court  held  that  it  was  error  to  dismiss 


the  action  for  want  of  jurisdiction  because 
it  was  deemed  that  the  record  established 
that  the  cause  of  action  asserted  was  not 
well  founded."  Swafford  v.  Templeton, 
185  U.  S.  487,  494,  46  L.  Ed.  1005.  See, 
also,  Illinois  Cent.  R.  Co.  v.  Adams,  180 
U.  S.  28,  31,  45  L.  Ed.  410;  Giles  v.  Har- 
ris, 189  U.  S.  475,  490,  47  L.  Ed.  909. 

If,  notwithstanding  an  allegation  of  the 
bill,  the  count  finds,  at  any  time,  that  the 
case  does  not  really  and  substantially  in- 
volve a  dispute  or  controversy  within  its 
jurisdiction,  then,  by  the  express  command 
of  the  act  of  1875,  its  duty  is  to  proceed 
no  further.  Minnesota  v.  Northern  Secu- 
rities Co.,  194  U.  S.  48,  65,  48  L.  Ed.  870. 

Where  the  circuit  court  of  the  United 
States,  sitting  in  Ohio,  had  no  jurisdiction 
of  the  cause  of  action,  for  this  reason,  if 
for  no  other,  it  rightly  ordered  the  case 
to  be  stricken  from  its  docket,  although  no 
question  of  jurisdiction  had  been  made  by 
demurrer  or  plea.  Ellenwood  v.  Marietta 
Chair  Co.,  158  U.  S.  105,  108,  39  L.  Ed.  913. 

See  Manhattan  Life  Ins.  Co.  v.  Brough- 
ton, 109  U.  S.  121,  125,  27  L.  Ed.  878,  which 
was   held   not   a   case   for   dismissal   under    • 
this  statute. 

As  to  when  a  cognizable  dispute  or  con- 
troversy is  involved,  see  the  title 
COURTS,  vol.  4,  p.  861. 

72.  Same  rule  in  equity. — The  decision  in 
Williams  v.  Nottawa,  104  U.  S.  209,  26  L. 
Ed.  719,  establishes  that  the  circuit  court 
of  the  United  States  must,  since  the  act  of 
1875,  dismiss  a  suit  for  the  benefit  of  par- 
ties, who  could  not  have  sued  there  in 
their  own  names,  either  by  reason  of  their 
being  citizens  of  the  same,  state  as  the  de- 
fendant, or  by  reason  of  the  insufficient 
value  of  their  claims.  The  principle  of 
that  decision  is  equally  applicable  to  suits 
in  equity  to  assert  equitable  rights.  Ber- 
nards Tp.  v.  Stebbins.  109  U.  S.  341,  355, 
27   L.   Ed.  956. 

73.  Same — Pending  suits  or  actions. — Al- 
though it  was  argued  that  these  bills  in 
equity  were  only  auxiliary  to  actions  at 
law,  which  were  brought  before  the  pas- 
sage of  the  act  of  1875,  and  therefore  that 
act  had  no  application,  the  answer  to  this 
is  twofold:  First,  the  bills  in  equity,  filed 
since  the  passage  of  the  act,  are  independ- 
ent suits,  of  broader  aim  than  the  actions 
at  law.  Second,  even  the  actions  at  law, 
broughl  before  the  passage  of  the  act  of 
L875,  are  subject,  under  the  adjudication  in 
Williams  v.  Nottawa.  104  U.  S.  209,  26  L. 
Ed.  719.  to  be  dismissed,  in  whole  or  in 
part,  as  the  facts  may  require,  in  the  court 
in  which  they  are  pending.  Bernards  Tp 
.-.  Stebbins,  109  U.  S.  341,  356,  27  L.  Ed. 
956, 

74.  Want  of  jurisdiction  disclosed  by 
record.— Morris   v.   Gilmer,   129   U.   S.   315, 
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bbb.    Legal  Certainty  of  Conclusion  and  Facts  Supporting  It. — In  General. 

Where  the  ground  on  which  a  suit  was  dismissed  was,  that  within  the  meaning 
of  §  5  of  the  act  of  March  3,  1875.  it  did  not  "really  and  substantially  involve  a 
dispute  or  controversy  properly  within  the  jurisdiction  "of  the  circuit  court,  that 
conclusion  must  be  founded  on  the  facts  made  distinctly  to  appear  on  the  record, 
and  creating  a  legal  certainty  of  the  conclusion  based  on  them.  Nothing  less  than 
this  is  meant  by  the  statute  when  it  provides  that  the  failure  of  its  jurisdiction, 
on  this  account,  ''shall  appear  to  the  satisfaction  of  said  circuit  court.'"7"1 

Court's  Discretion. — In  making  such  an  order  dismissing  a  cause,  the  cir- 
cuit court  exercises  a  legal  and  not  a  personal  discretion,  which  must  be  exerted 
in  view  of  the  facts  sufficiently  proven,  and  controlled  by  fixed  rules  of  law.76 

Evidence  upon  Which  Such  Action  May  Be  Based. — If.  jn  the  course  of 
a  trial,  it  appears  by  evidence,  which  is  admissible  under  the  pleadings,  and  per- 
tinent to  the  issues  joined,  that  the  suit  does  not  really  and  substantially  involve 
a  dispute  of  which  the  court  has  cognizance,  or  that  the  parties  have  been  im- 
properly or  collusively  made  or  joined  for  the  purpose  of  creating  a  cognizable 
case,  the  court  may  stop  all  further  proceedings  and  dismiss  the  suit.77  But  the 
evidence  on  which  the  circuit  court  acts  in  dismissing  the  suit  must  be  pertinent 
either  to  the  issue  made  by  the  parties,  or  to  the  inquiry  instituted  by  the  court ;  and 
must  appear  of  record  if  either  party  desires  to  invoke  the  exercise  of  the  ap- 
pellate jurisdiction  of  this  court  for  the  review  of  the  order  of  dismissal.78 


325,  32  L.  Ed.  690;  Grace  v.  American 
Cent.  Ins.  Co.,  109  U.  S.  278,  283,  27  L. 
Ed.  932;  King  Bridge  Co.  v.  Otoe  County, 
120  U.  S.  225.  30  L.  Ed.  623;  Blacklock  V. 
Small.  127  U.  S.  96,  105,  32  L.  Ed.  70. 

In  Robinson  v.  Anderson,  121  U.  S.  522, 
30  L.  Ed.  1021,  it  was  held  that  when  it 
appeared,  after  all  the  pleadings  were 
filed,  that  the  averments  in  the  declaration 
which  alone  gave  the  court  jurisdiction 
were  immaterial  and  made  for  the  purpose 
of  creating  a  case  cognizable  by  the  court, 
it  was  the  duty  of  the  circuit  court  to  dis- 
miss the  bill  for  want  of  jurisdiction.  Said 
the  chief  justice:  "Even  if  the  complaint, 
standing  by  itself,  made  out  a  case  of  ju- 
risdiction, which  we  do  not  decide,  it  was 
taken  away  as  soon  as  the  answers  were 
in,  because  if  there  was" jurisdiction  at  all 
it  was  by  reason  of  the  averments  in  the 
complaint  as  to  what  the  defenses  against 
the  title  of  the  plaintiffs  would  be,  and 
these  were  of  no  avail  as  soon  as  the  an- 
swers were  filed  and  it  was  made  to  ap- 
pear that  no  such  defenses  were  relied 
on."  Excelsior  Wooden  Pipe  Co.  v.  Pa- 
cific Bridge  Co.,  185  U.  S.  282.  287,  46  L. 
Ed.  910. 

For  want  of  necessary  allegations  as  to 
citizenship. — See   the   title    COURTS,  vol. 

4,  p.  861. 

75.  Certainty  as  to  facts  and  conclusion. 
— Barrv  v.  Edmunds,  116  U.  S.  550.  559, 
29  L.  Ed.  729;  Denutron  v.  Young.  134  U. 

5.  241.  252.  33  L.  Ed.  923;  YVetmore  V.  Ry- 
mer.  169  U.   S.   115.  42   L.   Ed.  682. 

76.  Discretion. — Barrv  v.  Edmund*.  116 
U.  S.  550.  550.  29  L.  Ed.  729:  Lehitrh  Min., 
etc.,  Co.  v.  Kelly,  160  U.  S.  327,  353,  40  L. 
Ed.  444  (dissenting  opinion). 

Tt  i-  a  judicial  discretion,  hnsed  on  the 
ascertainment  of  facts  according  to  rules 
of  law,  and  subject  to  review  for  apoarent 
error.     Barry  v.   Edmunds,   116  U.   S.  550, 


566,    29    L.      Ed.    729;      Hartog     v.    Mem- 
ory. 116  U.  S.  588.  591.  29  L.  Ed.  725. 

77.  Evidence  supporting  action. — Har- 
tog v.  Memory,  116  U.  S.  588,  591,  29  L. 
Ed.  725. 

78.  Evidence  must  be  pertinent  to  is- 
sues or  to  inquiry. — Barry  v.  Edmunds, 
116  U.  S.  550,  29  L.  Ed.  729;  Hartog  V. 
Memory,  116  U.  S.  588,  591,  29  L.   Ed.  725. 

And  when  the  defendant  has  not  so 
pleaded  as  to  entitle  him  to  object  to  the 
jurisdiction,  and  the  objection  is  taken  by 
the  court  of  its  own  motion,  justice  re- 
quires that  the  plaintiff  should  have  an  op- 
portunity to  be  heard  upon  the  motion, 
and  to  meet  it  by  appropriate  evidence. 
TTprtog  v.  Memory,  116  U.  S.  588,  591,  29 
L.  Ed.  725. 

YV^ere  the  case  appears  to  have  been 
diii-u'ssed  by  the  court  solely  upon  the  de- 
fendant's motion  and  the  irrelevant  testi- 
mony given  at  the  trial,  and  without  af- 
fording the  plaintiff  an  opportunity  to  re- 
but or  control  that  testimony,  under  these 
circumstances,  as  there  is  nothing  else  in 
the  case  to  justify  the  dismissal  of  the 
suit,  the  order  dismissing  the  suit  is  er- 
roneous, and  must  be  reversed.  Hartog 
V.  Memory,  116  U.  S.  588,  592,  29  L.  Ed. 
725. 

"Xeither  party  has  the  right,  however, 
without  pleading  at  the  proper  time 
and  in  the  proper  way.  to  introduce 
evidence,  the  only  purpose  of  which  is 
to  make  out  a  case  for  dismissal. 
The  parties  cannot  call  on  the  court  to  e:o 
behind  the  averments  of  citizenship  in  the 
r  ord,  except  bv  a  plea  to  the  jurisdic- 
tion or  some  other  appropriate  form  of 
proceeding.  The  ca^c  i*  not  to.  be  tried 
bv  thf  u'lrtie*  as  if  there  was  a  plea  to  the 
jurisdiction,  when  no  such  plea  has  been 
filed.  The  evidence  must  1><'  directed  to 
the   issues,  and   it   is   only  when   facts   ma- 
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Inquiry  at  Court's  Instance. — No  doubt,  if,  from  any  source,  the  court  is 
led  to  suspect  that  its  jurisdiction  has  been  imposed  upon  by  the  collusion  of  the 
parties  or  in  any  other  way,  it  may  at  once  of  its  own  motion  cause  the  necessary 
inquiry  to  be  made,  either  by  having  the  proper  issue  joined  and  tried,  or  by 
some  other  appropriate  form  of  proceeding,  and  act  as  justice  may  require  for 
its  own  protection  against  fraud  or  imposition.79 

ccc.  Amount  in  Controversy  Insufficient. — Where  the  amount  necessary  to 
confer  jurisdiction  is  not  involved,  the  court  on  motion  or  demurrer,  or  of  its 
own  motion,  may  dismiss  the  suit.80 

ddd.  Parties  Collusively  Made  or  Joined. — Where  parties  have  been  improp- 
erly or  collusively  made  or  joined  for  the  purpose  of  creating  a  case  cognizable 
under  the  federal  judiciary  act,  and  this  satisfactorily  appears  at  any  time,  it 
is  the  duty  of  a'  federal  circuit  court  to  proceed  no  further,  but  to  dismiss  or 
remand   the   suit.sl 

eee.  Collusive  Transfer  to  Confer  Jurisdiction. — Whatever  may  have  been  the 
practice  in  this  particular  under  the  act  of  1789,  there  can  be  no  doubt  what  it 


terial  to  the  issues  show  there  is  no  ju- 
risdiction that  the  court  can  dismiss  the 
case  upon  the  motion  of  either  party." 
Hartog  v.  Memory,  116  U.  S.  558,  590,  29 
L.  Ed.  725. 

In  Williams  v.  Nottawa,  104  U.  S.  209, 
•211,  26  L.  Ed.  719,  the  record  showed  that 
one  of  the  issues  to  be  tried  was  whether 
"Williams,  the  plaintiff,  was  the  real  holder 
and  owner  of  the  bonds  sued  on,  and  the 
evidence  showing  the  collusion,  for  which 
the  suit  was  ordered  to  be  dismissed,  was 
all  material  and  pertinent  to  that  issue. 
Here  the  citizenship  of  both  the  plaintiff 
and  the  defendant,  as  it  was  in  good  faith 
understood  by  the  plaintiff  to  be,  was 
stated  in  the  declaration,  and  it  was  such 
as,  if  truly  stated,  gave  the  court  jurisdic- 
tion. The  defendant  pleaded  to  the 
merits.  He  alone  knew  of  the  mistake  as 
to  his  citizenship,  and  purposely  omitted 
to  make  it  known  at  the  time,  tinder  the 
issues  joined  the  question  of  citizenship 
did  not  and  could  not  arise.  The  testi- 
mony about  his  citizenship  was  irrelevant 
and  wholly  immaterial,  and  did  not  in  any 
manner  relate  to  the  merits  of  the  case, 
but  came  out  incidentally.  Hartog  v.  Mem- 
ory, 116  U.  S.  588,  592,  29  L.  Ed.  725.  See 
Farmington  v.  Pillsbury,  114  U.  S.  138, 
143,  29  L.  Ed.  114. 

79.  Inquiry  at  court's  instance. — Hartog 
v.  Memory,  116  U.  S.  588,  591,  29  L.  Ed. 
725;  Morris  v.  Gilmer,  129  U.  S.  315,  327, 
32   L.   Ed.  G90. 

And  the  statute  does  not  prescribe  any 
particular  mode,  in  which  such  fact  may 
be  brought  to  the  attention  of  the  court. 
It  may  be  done  by  affidavits,  or  the  dep- 
ositions taken  in  the  cause  may  be  used 
for  that  purpose.  However  done,  it 
should  be  upon  due  notice  to  the  parties 
be  affected  by  the  dismissal.  Morris  v. 
Gilmer,  129  (J.  S.  315,  326,  32  L.  Ed.  690. 

80.  Insufficient  amount  involved. — 
North  American  Transp.,  etc.,  Co.  v.  Mor- 
n-on,    178    U.    S.    262,    207,    44    L.    Ed.    1061; 

Bernards  Tp.  v.  Stebbins,  109  U.  S.  341, 
355,  27  L.  Ed.  956.  See  the  title  COURTS, 
vol.  4,  p.   861. 


81.    Parties  collusively  made   or  joined. 

—Act  of  March  3,  1875,  18  Stat.  472,  c. 
137,  §  5.  Merritt  v.  Bowdoin  College, 
169  U.  S.  551,  42  L.  Ed.  850;  Williams  V. 
Nottawa,  104  U.  S.  209,  26  L.  Ed.  719; 
Hawes  v.  Oakland,  104  U.  S.  450,  26  L.  Ed. 
827;  Hayden  v.  Manning,  106  U.  S.  586, 
589,  27  L.  Ed.  306;  Manhattan  Life  Ins. 
Co.  v.  Broughton,  109  U.  S.  121,  125,  27 
L.  Ed.  878;  Bernards  Tp.  v.  Stebbins,  109 
U.  S.  341,  355,  27  L.  Ed.  956;  Farmington 
V.  Pillsbury,  114  U.  S.  138,  144,  29  L.  Ed. 
114;  New  Providence  v.  Halsey,  117  U.  S. 
336,  29  L-  Ed.  904;  Chicago  v.  Mills,  204 
U.  S.  321,  322.  51  L.  Ed.  504;  Lehigh  Min., 
etc.,  Co.  v.  Kelly,  160  U.  S.  327,  343,  40 
L  Ed.  444;  Riverdale  Cotton  Mills  v.  Ala- 
bama, etc.,  Mfg.  Co.,  198  U.  S.  188,  200,  49 
L.  Ed.  1008.  See  Lake  County  Comm'rs 
V.  Dudley,  173  U.  S.  243,  43  L  Ed.  684  for 
review  of  cases  on  dismissal  for  parties 
collusively    made    or   joined. 

When  the  arrangement  of  the  parties  is 
merely  a  contrivance  between  friends  for 
the  purpose  of  founding  a  jurisdiction 
which  otherwise  would  not  exist,  the  de- 
vice cannot  be  allowed  to  succeed.  Daw- 
son v.  Columbia  Ave.  Sav.  Fund  Trust  Co., 
197  U.  S.  178,  181,  49  L  Ed.  713;  Removal 
Cases,  100  U.  S.  457,  25  L  Ed.  593;  Hawes 
v.  Oakland.  104  U.  S.  450,  26  L  Ed.  827; 
Detroit  v.  Dean,  106  U.  S.  537,  27  L.  Ed. 
300;  Doctor  v.  Harrington,  196  U.  S.  579, 
49  L  Ed.  606.  See  ante,  "Terms  and  Ob- 
ject of  Statute,"  II,  B,  1,  a,  (5),  (b),  aa; 
"General  Statement  of  Rule,"  II,  B,  1,  a, 
(5),  (b),  bb,  (ee),  aaa;  "Misjoinder  of  Par- 
ties or  Incapacity  to  Sue,"  II,  B,  1,  a,  (4). 

A  mere  admission  by  complainant  that 
he  expected  his  action  to  be  brought  in 
the  United  States  court  does  not  neces- 
sarily show  that  the  jurisdiction  was  col- 
lusively and  fraudulently  invoked.  Chi- 
cago v.  Mills.  204  U.  S.  321,  322,  51  L.  Ed. 
504. 

Collusive  suit  by  stockholder  for  cor- 
porate cause  of  action — 94th  equity  rule. — 
Poo  the  title  STOCK  AND  STOCK- 
HOLDERS. 
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should  be  under  that  of  1875.  In  extending  a  long  way  the  jurisdiction  of  the 
courts  of  the  United  States,  congress  was  specially  careful  to  guard  against  the 
consequences  of  collusive  transfers  to  make  parties,  and  impose  the  duty  on  the 
court,  on  its  own  motion,  without  waiting  for  the  parties,  to  stop  all  further 
proceedings  and  dismiss  the  suit  the  moment  anything  of  the  kind  appeared.82 

The  object  of  the  transfer  must  have  been  to  create  a  case  cognizable  by 
the   federal  courts. S3 

Certainty  Required. — But  to  justify  such  dismissal,  it  must  clearly  appear 
that  the  transfer  was  fictitious.84 

cc.  Abstract  or  Moot  Question.. — Where  the  question  presented  to  the  court  is 
merely  an  abstract  one ;  such  a  one  as  no  court  can  be  called  upon  to  decide,  and 
the  bill  shows  no  equity  in  the  complainant,  it  was  properly  dismissed,  but  with- 
out prejudice  to  the  complainant's  right  to  bring  and  prosecute  another  suit,  when 
ne  should  be  in  a  condition  to  exhibit  any  equity  in  himself.85 

dd.    Assignment  of  Interest. — A  motion   to  dismiss  the  complainant's  bill,  for 
infringement  of  a  patent,  upon  the  ground  that  he  had  parted  with  his  interest 
was  properly  overruled,  because  such  assignment  was  not  made  until  after  the 
time  when  the  computation  of  profits  ended.86 


82.  Collusive  transfer  to  confer  juris- 
diction.— Williams  v.  Nottawa,  104  U.  S. 
209,  211,  26  L.  Ed.  719;  Barney  v.  Balti- 
more, 6  Wall.  280,  18  L.  Ed.  825;  Hawes 
V.  Oakland,  104  U.  S.  450,  26  L.  Ed.  827; 
Detroit  v.  Dean,  106  U.  S.  537,  27  L.  Ed. 
300;  Hayden  v.  Manning,  106  U.  S.  586, 
589,  27  L.  Ed.  306. 

See  Cross  v.  Allen,  141  U.  S.  528,  533, 
35  L-  Ed.  843,  where  it  was  held,  citing 
Farmington  v.  Pillsbury.  114  U.  S.  13S,  29 
L.  Ed.  114;  Lanier  v.  Nash,  121  U.  S.  404, 
30  L.  Ed.  947,  that  under  the  facts  and 
circumstances  the  transfer  was  not  col- 
lusive so  as  to  require  the  dismissal  of  the 
suit. 

As  to  what  constitutes  such  a  col- 
lusive transfer  generally,  see  the  title 
COURTS,  vol.  4,  p.   861. 

As  to  practice  before  the  act  of  1875, 
see  ante,  "In  General,"  II,  B,  1,  a,  (5),  (a). 

"In  Williams  v.  Nottawa,  104  U.  S.  209, 
26  U.  S.  719  this  (supreme)  court  went  so 
far  as  to  dismiss  a  case  in  which  judgment 
had  been  rendered  for  the  plaintiff  in  the 
circuit  court,  because  it  appeared  from 
the  testimony  of  the  plaintiff  that  certain 
bonds  were  put  in  his  hands  for  collection 
in  which  he  had  no  real  interest.  It  was 
held  that  it  was  the  duty  of  the  circuit 
court  on  its  own  motion,  as  soon  as  the 
evidence  was  in  and  the  collusive  char- 
acter of  the  case  shown,  to  stop  all  further 
proceedings  and  dismiss  the  suit,  the  chief 
justice  further  remarking  that  this  pro- 
viso of  the  act  of  1875  was  a  salutary  one, 
and  that  it  was  the  duty  of  the  circuit 
courts  to  exercise  their  power  under  it  in 
proper  cases.  See,  also,  Wetmore  v. 
Rymer,  169  U.  S.  115,  42  L.  Ed.  682;  Mor- 
ris v.  Gilmer,  129  U.  S.  315,  32  L.  Ed.  690; 
Lake  County  Comm'rs  v.  Dudley,  173  U. 
S.  243,  43  L.  Ed.  684."  The  cause  was 
remanded  with  instructions  to  dismiss  at 
plaintiff's  costs.  Excelsior  Wooden  Pipe 
Co.  t'.  Pacific  Bridge  Co.,  1S5  U.  S.  282, 
288,  46  L-  Ed.  910;  Bernards  Tp.  v.  Steb- 
bins,  109  U.  S.  341,  355,  27  L.  Ed.  956. 


83.  Object  of  transfer  to  confer  juris- 
diction.—Lanier  v.  Nash,  121  U.  S  404, 
410,  30  L   Ed.  947. 

84.  Must  clearly  appear.— To  justify  a 
circuit  court  in  dismissing  a  bill  for  lack 
of  jurisdiction  because  the  diversity  of 
citizenship  on  which  it  was  founded  was 
the  result  of  a  fictitious  transfer,  it  must 
clearly  appear  that  it  was  fictitious  and 
that  the  transferror  still  was  the  real 
owner  of  the  res.  McDonald  v.  Smalley,  1 
Pet.  620,  7  L  Ed.  287;  Barney  v.  Balti- 
more, 6  Wall.  280,  18  L.  Ed.  825.  See 
ante,  "Legal  Certainty  of  Conclusion  and 
Facts  Supporthfg  It,"  II,  B,  1,  a,  (5),  (b), 
bb,    (ee),   bbb. 

See  Cross  v.  Allen,  141  U.  S.  528,  533, 
35  L.  Ed.  843  and  Manhattan  Life  Ins.  Co. 
v.  Broughton,  109  U.  S.  121,  125.  27  L  Ed. 
878,  which  were  held  not  to  fall  within 
the  class  of  collusive  transfers  calling  for 
dismissal. 

Wdiere,  from  the  evidence  in  the  cause 
of  plaintiff  himself,  it  is  certain  that  his 
name,  with  his  consent,  is  used  in  order 
that  the  circuit  court  of  the  United  States 
may  acquire  jurisdiction  and  for  the  col- 
lusive purpose  of  making  "a  case"  cogni- 
zable by  the  federal  court  as  to  every  issue 
made  in  it,  then  the  act  of  1875  must  be 
held  to  apply,  and  the  trial  court  on  its 
own  motion  should  have  dismissed  the 
case  without  considering  the  merits.  Lake 
County  Comm'rs  v.  Dudley,  173  U.  S.  243, 
252,   43    L.    Ed.    684. 

85.  Abstract  question. — Williams  v.  Ha- 
good,  98  U.  S.  72,  75,  25  L.  Ed.  51;  Ha- 
good  v.  Southern,  117  U.  S.  52,  64,  29  L. 
Ed.  805.  See  the  titles  APPEAL  AND 
ERROR,  vol.  1,  p.  789,  vol.  2,  p.  289; 
COURTS,  vol.  4,  p.  861. 

86.  Assignment  of  interest. — Dean  v. 
Mason,  20  How.  198.  15  L.  Ed.  876;  Moore 
v.  Marsh,  7  Wall.  51S,  522.  19  L  Ed.  37. 
See  ante.  "In  Equity,"  IT,  A,  1,  a,  (])■  "In 
General,"  TT.  A,  1,  b,  (1).  Sec.  also,  the 
titles  ACTION,  vol.  1,  p.  96;  ASSIGN- 
MENTS, vol.  2,  p.  549;   PATENTS 
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ee.  Development  of  Facts  Taking  Away  Cause  of  Action. — If,  in  the  progress 
of  a  trial,  either  by  admission  of  counsel  or  proof,  a  fact  is  developed  which  must 
necessarily  put  an"  end  to  the  action,  the  court  may,  upon  its  own  motion,  or  that 
of  counsel,  act  upon  it  and  close  the  case.87 

f  f.  Resort  to  Wrong  forum  or  Remedy.— Adequacy  of  Remedy  at  Law. — 
The  existence  of  a  plain,  adequate  and  complete  remedy  at  law  is  good  ground 
for  dismissing  a  bill  in  equity. s8 


87.  Removal  of  cause  of  action. — Oscan- 
yan  v.  Arms  Co.,  103  U.  S.  261,  263,  26  L. 
Ed.   539. 

Had  the  case  been  pending  in  a  court  of 
some  of  the  states,  or  in  an  English  court, 
a  nonsuit  would  have  been  ordered,  if 
the  facts  stated  by  counsel  had  been 
deemed  fatal  to  the  action.  Involuntary 
nonsuits  not  being  allowed  in  the  federal 
courts,  the  course  adopted  (directing  a 
verdict)  was  the  proper  proceeding.  The 
difference  in  the  two  modes  is  rather  a 
matter  of  form  than  of  substance,  except 
that  in  the  case  of  a  nonsuit  a  new  action 
may  be  brought,  whereas  in  the  case  of  a 
verdict  the  action  is  ended,  unless  a  new 
trial  be  granted  either  upon  motion  or 
upon  appeal.  Oscanyan  v.  Arms  Co.,  103 
U.   S.  261,  264,  26  L.   Ed.   539. 

"It  cannot  make  any  difference  as  to 
the  power  of  the  court,  whether  the  facts 
be  developed  by  the  evidence  or  be  ad- 
mitted bv  counsel."  Oscanvan  v.  Arms 
Co.,  103  U.  S.  261,  265,  26  L.  Ed.  539. 

"If  in  any  case  it  appears  from  the  evi- 
dence that  the  claim  of  the  complaining 
or  moving  party  is  against  public  policy 
or  the  law,  so  that  in  no  ^event  could  he 
recover  a  final  judgment'  or  decision, 
whatever  be  the  nature  or  extent  of  the 
testimony  upon  the  point  at  issue,  the 
tribunal  should  not  hesitate  to  dismiss  the 
suit  or  the  proceeding.  An  illustration  of 
this  rule  is  found  in  Oscanyan  v.  Arms 
Co.,  103  U.  S.  261,  268,  26  L.  Ed.  539. 
There  a  large  sum  was  claimed  from  the 
vendor  of  firearms  as  commissions  on 
sales  that,  through  the  influence  of  the 
plaintiff,  had  been  made  to  the  Turkish 
government,  of  which  he  was  then  an  of- 
ficer. The  defendant  pleaded  the  general 
issue;  and  it  was  contended  that  the  ille- 
gality of  the  contract  could  not  be  no- 
ticed, because  not  affirmatively  pleaded. 
Rut  the  court  held  that,  assuming  the  con- 
tract to  be  a  corrupt  one,  forbidden  by 
morality  and  public  policy,  the  objection 
to  a  recovery  could  not  be  obviated  or 
waived  by  any  system  of  pleading,  or 
even  by  the  express  stipulation  of  the  par- 
ties; that  it  was  one  which  the  court 
itself  was  l><>und  to  raise  in  the  interest 
of  the  due  administration  of  justice."  Lee 
[ohnson,  1  16  U.  S.  48,  52,  29  L.  Ed.  570. 
See,  also,  the  title  APPEAL  AND  ER- 
ROR, vol.  2,  p.  86. 

Change  of  law  pending  appeal  from  or- 
der of  dismissal. — See  the  title  APPEAL 
AND    ERROR,  vol.  2,  pp    364-367. 

Settlement. — See    post,    "Settlement    or 
it imi   of    Controversy,"     II,      B,      1, 
a, 


88.  Adequate  remedy  at  law. — Ivinson 
V.  Hutton,  98  U.  S.  79,  25  L.  Ed.  66;  Hors- 
burg  v.  Baker,  1  Pet.  232,  7  L.  Ed.  125; 
Parker  v.  Winnipiseogee  Lake  Cotton, 
etc.,  Co.,  2  Black  545,  17  L.  Ed.  333; 
Wright  v.  Ellison,  1  Wall.  16,  17  L.  Ed. 
555;  Oelrichs  v.  Spain,  15  Wall.  211,  21 
L.  Ed.  43;  Sullivan  v.  Portland,  etc.,  R. 
Co.,  94  U.  S.  806,  24  L.  Ed.  324;  Dowell 
v.  Mitchell,  105  U.  S.  430,  26  L.  Ed.  1142. 
See  the  titles  COURTS,  vol.  4,  p.  861; 
CREDITORS'  SUITS,  ante,  p.  22; 
EQUITY;  JURISDICTION. 

A  bill  had  been  filed  originally  for  dis- 
covery, and  afterwards  became  a  bill  for 
relief;  the  relief  prayed  for,  was  a  for- 
feiture; which  might  be  enforced  at  law; 
under  such  circumstances,  it  was  proper 
to  dismiss  the  bill,  so  far  as  it  sought  for 
relief  against  the  forfeiture;  but  the  dis- 
missal should  have  been  without  preju- 
dice to  the  legal  rights  of  the  parties,  as 
absolute  dismissal  might  be  considered  as 
a  decree  against  the  title  the  plaintiff 
claimed,  and  which,  by  the  bill  and  the 
evidence  obtained  under  it,  he  sought  to 
establish.  Horsburg  v.  Baker,  1  Pet. 
232.  7  L.  Ed.  125.  See  the  title  DIS- 
COVERY, ante,  p.  350. 

The  objection  that  there  exists  a  plain 
and  adequate  remedy  at  law  need  not  al- 
ways be  raised  by  some  pleading,  but  may 
be  presented  on  the  hearing  even  in  the 
appellate  court,  and  if  not  suggested  by 
counsel  may  be  enforced  by  the  court  on 
its  own  motion.  See  Lewis  v.  Cocks,  23 
Wall.  466,  23  L.  Ed. '70;  Killian  v.  Ebbing- 
haus,  110  U.  S.  568,  28  L.  Ed.  246;  Litch- 
field v.  Ballon,  114  U  S.  190,  29  L.  Ed. 
132;  Allen  v.  Pullman's  Palace  Car  Co., 
139  U.  S.  658,  35  L.  Ed.  303.  But  on  the 
other  hand  it  is  equally  true  that  where 
the  objection  that  the  plaintiff  has  an  ade- 
quate remedy  at  law  is  not  made  until 
the  hearing,  and  the  subject  matter  is  of 
a  class  over  which  a  court  of  equity  has 
jurisdiction,  the  court  is  not  necessarily 
obliged  to  entertain  it,  even  though  if 
taken  in  limine  it  might  have  been  worthy 
of  attention.  Southern  Pac.  R.  Co.  v. 
United  States  (No.  1),  200  U.  S.  341.  349, 
50  L-  Ed.  507;  Wylie  v.  Coxe,  15  How. 
415,  420,  14  L.  Ed.  753;  Reynes  v.  Dumont, 
130  U.  S.  354,  395,  32  L.  Ed.  934;  Kil- 
bourne  v.  Sunderland.  130  U.  S.  505,  514, 
32  L.  Ed.  1005;  Brown  v.  Lake  Superior 
Iron  Co.,  134  U.  S.  530,  33  L.  Ed.  1021; 
Tnslev  v.  United  Stat.-.  L50  U.  S.  512,  515, 
37  L-  Ed.  1163;  Perego  v.  Dodge,  163  U. 
S.    100,   164,   41    L.    Ed.    113. 

"Clearly  the  case  here  presented  was 
within  the  jurisdiction  of  a  court  of  equity. 
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Failure  to  Seek  Remedy  in  Pending  Suit.— The  trustee  in  a  corporate 
mortgage  filed  a  bill  for  administration,  and  foreclosure  if  necessary,  of  the 
corporate  property,  against  the  corporation  and  certain  stockholders,  bondhold- 
ers and  creditors,  and  asked  that  all  creditors  be  permitted  to  come  in  as  parties. 
Afterwards  certain  simple  contract  creditors,  not  parties  to  the  first  suit,  brought 
another  suit  against  corporation  and  trustee,  atiaching  the  mortgage,  but  not 
seeking  to  intervene  in  the  first  suit.  That  suit  passed  to  decree  of  foreclosure, 
and  up  to  that  time  these  plaintiffs  had  acquired  no  specific  lien  upon  the  prop- 
erty. They  entered  no  appearance  in  that  suit ;  did  not  intervene  or  claim  any 
rights  in  the  property,  and  they  were  represented  in  that  suit  by  the  corporation, 
the  party  under  whom  both  they  and  the  trustee  claimed.  A  decree  of  dismissal 
of  the  second  suit  was,  therefore,  proper.  It  appears  in  the  record  as  a  decree 
upon  the  merits.  It  should  have  been  for  want  of  jurisdiction,  and  to  that  ex- 
tent the  decree  as  entered  will  be  modified.  The  appellants  will  be  charged  with 
all  the  costs  in  the  case.S9 

(6)  Conflict  of  Jurisdiction. — Where  there  is  a  conflict  of  concurrent  juris- 
dictions, the  court  first  acquiring  jurisdiction  should  retain  same,  and  the  other 
action  or  suit  should  be  dismissed.90 

(7)  For  Failure  of  Proof. — The  failure  of  the  evidence  to  sustain  the  case 
made  by  the  bill  makes  the  dismissal  of  the  suit  necessary.91    And  when  facts  al- 


and if  there  was  any  objection  to  that 
jurisdiction  it  should  have  been  made  in 
limine  and  not  after  pleadings  had  been 
perfected  and  proofs  taken."  Southern 
Pac.  R.  Co.  v.  United  States  (No.  1),  200 
U.  S.  341,  352,  50  L.   Ed.  507. 

89.  Adequate  remedy  in  pending  suit. 
— Hollins  v.  Brierfield,  etc..  Coal  Co.,  150 
U.  S.  371,  386,  37  L.  Ed.  1113.  See,  also, 
Gregory  v.  Boston  Safe  Deposit,  etc.,  Co., 
144  U.   S.   665,   668,  36   L.   Ed.   585. 

With  respect  to  the  propriety  of  the  de- 
cree of  dismissal  in  this  suit  after  the 
entry  of  the  decree  of  foreclosure  in  the 
trustee  suit,  the  case  of  Stout  v.  Lye,  103 
U.  S.  66,  26  L.  Ed.  428,  is  conclusive.  In- 
t'ved,  that  case  is  conclusive  of  every  ques- 
tion in  this,  except  such  as  arise  from  the 
fact  that  the  debtor  is  a  corporation 
rather  than  an  individual.  It  appeared 
that,  pending  a  foreclosure  suit,  J.  W. 
and  J.  O.  Stout  obtained  a  judgment 
against  the  mortgagor  on  an  unsecured 
claim.  They  thereupon  instituted  a  suit, 
making  both  mortgagee  and  mortgagor 
parties  defendant,  to  set  aside  the  mort- 
gage as  illegal;  or,  if  not  illegal,  to  have 
its  amount  reduced  by  certain  payments 
of  usurious  interest.  While  this  suit  was 
pending  the  foreclosure  suit  passed  into 
decree,  the  Stouts  having  never  been  made 
parties  or  entered  an  appearance  in  that 
suit.  Thereupon  their  suit  was  dismissed, 
and  such  dismissal  was  held  by  this  court 
proper,  on  the  ground  that  the  Stouts, 
being  simple  contract  creditors  at  the 
time  the  foreclosure  suit  was  commenced, 
were  not  only  unnecessary  but  improper 
parties.  And  on  the  further  ground  that 
the  mortgagor  represented  in  the  fore- 
closure suit  not  merely  himself,  but  all 
parties  who,  like  the  Stouts,  acquired  any 
interest  in  the  property  since  the  com- 
mencement of  that  suit.  Hollins  v.  Brier- 
field,  etc.,  Coal   Co.,  150  U.   S.  371,  386,  37 


L.  Ed.  1113.     See  the  title  CREDITORS' 
SUITS,  ante,  p.  22. 

As  to  plea  of  another  suit  pending,  see 
the  title  ABATEMENT,  REVIVAL  AND 
SURVIVAL,  vol.  1,  pp.   15,  19. 

90.  Conflict  of  concurrent  jurisdictions. 
—Stout  v.  Lye,  103  U.  S.  66,  70.  26  L.  Ed. 
428;  Peck  v.  Jenness,  7  How.  612,  624,  12 
L.  Ed.  841.  See  ante,  "Resort  to  Wrong 
Forum  or  Remedy,"  II,  B,  1,  a,  (5), 
(b),  ff. 

As  to  conflict  of  jurisdiction  generally, 
see  the  titles  COURTS,  vol.  4,  p.  861;  JU- 
RISDICTION. 

As  to  plea  of  another  suit  pending,  see 
the  title  ABATEMENT,  REVIVAL 
AND  SURVIVAL,  vol.  1,  pp.  15,  19. 

As  to  force  of  judgment  in  one  such 
court,  see  the  title  RES  ADJUDICATA. 

91.  Failure  of  proof. — Hobson  v.  Mc- 
Arthur,  16  Pet.  182,  10  L.  Ed.  930;  Gratz 
v.  Cohen,  11  How.  1,  13  L.  Ed.  579;  Liver- 
more  v.  Jenckes,  21  How.  126,  146,  16  L. 
Ed.  55;  Dowell  v.  Mitchell,  105  U.  S.  430, 
432,  26  L.  Ed.  1142;  Clark  v.  Wooster, 
119  U.  S.  322.  325,  30  L.  Ed.  392;  United 
States  v.  Parker,  120  U.  S.  89,  95,  30  L. 
Ed.  601;  Morrison  v.  Durr.  122  U.  S.  518, 
30  L.  Ed.  1225;  The  Watchful,  6  Wall.  91, 
18  L-  Ed.  763.  See  the  titles  treating  of 
the  various  remedies  and  substantive 
grounds  of  relief,  e.  g.,  ALTERATION 
OF  INSTRUMENTS,  vol.  l,  p.  261;  AT- 
TACHMENT AND  GARNISHMENT, 
vol.  2.  v.  660;  FRAUD  AN'D  DKCF.IT; 
FRAUDULENT  AND  VOHTXTARV 
CONVEYANCES;  REPLEVIN,  etc. 
And  see  the  title  VERDICT  for  direction 
of  verdict.  And  see  post.  "Nonsuit,"  II. 
B,  2.  See,  also,  ante.  "Failure  to  Serve 
Process,  or  Service  Procured  by  Fraud." 
II.   B.  1.  a,  (3). 

And  where  a  party  alleges  equitable 
ground  for  relict",  and  tin-  allegations  are 
not   sustained,  as   where   a   bill   is   founded 
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leged  in  a  bill  are  denied  by  the  answer,  the  bill  must  be  dismissed  pro  tanto,  un- 
less sustained  by  proof.92 

(8)  Irregularity  in  Proceedings. — Irregularity  in  the  proceedings  may  fre- 
quently justify  a  reversal  of  the  decree  and  a  remanding  of  the  case,  but  it  will 
seldom  or  never  present  just  cause  for  dismissing  the  bill  of  complaint.  By  a 
reversal  in  such  a  case,  the  right  of  the  complainant  is  not  barred,  and  when  the 
cause  goes  down,  he  may,  if  he  can,  correct  the  errors  and  preserve  his  rights. 
Even  if  the  alleged  errors  of  practice  were  material,  the  decree  could  not  be  jus- 
tified, as,  if  not  reversed,  it  would  forever  bar  the  right  of  the  complainant.93 

(9)  Settlement  or  Disposition  of  Controversy. — Settlement  Generally. — 
In  civil  cases  it  has  been  the  universal  practice  to  dismiss  the  case  whenever 
it  became  apparent  that  there  was  no  real  dispute  remaining  between  the  plaintiff 
and  the  defendant,  or  that  the  case  had  been  settled  or  otherwise  disposed  of  by 
agreement  of  the  parties,  and  there  was  no  actual  controversy  pending.94 

And  in  criminal  cases  there  seems  to  be  no  reason  why  the  same  course 
may  not  be  taken,  if  the  laws  of  the  state  or  the  practice  of  its  courts  authorize 
h.oh 

Debt  Not  Due  or  Paid  Pending  Suit. — Where  a  complainant  sought  to  re- 
cover bv  a  bill  in  chancery  the  proceeds  of  a  judgment  which  he  alleged  that  his 
debtor  had  against  a  third  person,  and  it  turned  out  that  his  debtor  had  only  an 
interest  of  one-fourth  in  this  judgment,  although  nominally  assignee  of  the  whole, 
which  fourth  was  collected  and  the  proceeds  paid  over  to  the  solicitor  of  the  com- 
plainant during  the  pendency  of  the  suit,  with  costs  up  to  that  time,  the  bill 
was  properly  dismissed  at  the  cost  of  the  complainant.06 

On  Plea  of  Res  Judicata. — Where  the  decree  in  a  prior  suit  is  a  bar,  under 
the  plea  of  res  judicata,  to  a  pending  suit,  the  parties,  the  subject  matter  and  the 


on  an  allegation  of  fraud,  which  is  not 
maintained  by  the  proofs,  the  bill  will  be 
dismissed  in  toto,  both  as  to  the  relief 
sought  against  the  alleged  fraud,  and  that 
which  is  sought  as  incidental  thereto. 
Clark  v.  Wooster,  119  U.  S.  322,  325,  30 
L.    Ed.    392. 

Where  there  is  a  serious  conflict  in  the 
testimony  of  witnesses,  the  court  might 
well  dismiss  the  bill  upon  the  sole  ground 
that  the  complainant  bad  failed  to  estab- 
lish the  facts  upon  which  he  based  his 
claim  for  relief,  and  which  must  have  been 
established  before  any  relief  could  be 
granted.  Hewitt  v.  Campbell,  109  U.  S. 
103,   27    L.    Ed.   871. 

92.  Dismissal  pro  tanto. — McCoy  v. 
Rhodes  11  How.  131,  13  L.  Ed.  634.  See 
the  title  EQUITY. 

As  to  portion  of  defendants,  see  post, 
"Idsmissal  as  to  Portion  of  Defendants," 
II.   B,  1,  b. 

93.  Irregularity  in  proceedings. — Tvinson 
V.   Mutton,  98   U.  S.   79,  84,  25   L.    Ed.  6G. 

The  fact  that  errors  in  matters  of  prac- 
tice were  committed  by  the  court  of  origi- 
nal jurisdiction,  cannot  afford  any  justi- 
ttion  for  the  appellate  court  in  dismiss- 
ing the  bill  of  complaint,  as  the  errors,  if 
any.  were  amendable,  and  might  have 
been  corrected  if  the  appellate  court  had 
reversed  the  decree  of  the  court  of  origi- 
nal jurisdiction  and  remanded  the  cause 
for  further  proceedings.  Instead  of  that, 
the  appellate  court  dismissed  the  bill  of 
complaint  without  qualification,  the  ef- 
fect of  which,  it"  not  corrected,  will  be 
that  the  complainant  will  be  barred  of  re- 


lief. Ivinson  V.  Hutton,  98  U.  S.  79,  84, 
25  L.  Ed.  66.  See  Gaylords  v.  Kelshaw, 
1  Wall.  81,  83,  17  L.  Ed.  612. 

"Nor  is  it  correct  to  suppose  that  the 
alleged  errors  of  practice  constituted  the 
cause  of  dismissal  in  this  case.  On  the 
contrary,  the  opinion  of  the  court  shows 
that  the  bill  was  dismissed  solely  upon 
the  ground  that  the  complainant  had  a 
plain,  adequate,  and  complete  remedy  at 
law,  which  is  a  manifest  error,  as  fully 
shown  by  the  authorities."  Ivinson  V. 
Hutton,  98  U.  S.  79,  84,  85,  25  L.  Ed.  66. 
See,  generally,  the  titles  AMEND- 
MENTS, vol.  1,  p.  288;  EQUITY; 
PLEADING. 

94.  Settlement. — Allen  v.  Georgia,  166  U. 
S.  138,  140,  41  L.  Ed.  949;  Lord  V.  Veazie, 
8  How.  251,  12  L.  Ed.  1067;  Gaines  v. 
Hennen,  24  How.  553,  628,  16  L.  Ed.  770; 
Cleveland  v.  Chamberlain,  1  Black  -119, 
17  L.  Ed.  93;  Wood-Paper  Co.  v.  Heft,  8 
Wall.  333,  19  L.  Ed.  37S;  Dakota  Countv 
V.  Glidden.  113  U.  S.  222.  28  L.  Ed.  981; 
Little  7'.  Bowers,  134  U.  S.  547,  33  L.  Ed. 
1016;  California  v.  San  Pablo,  etc.,  R. 
Co..   149   U.   S.   308,  37   L.   Ed.   747. 

95.  Criminal  cases. — Allen  v.  Georgia, 
166  U.  S.  138.  140,  41  L.  Ed.  949.  See 
ante,  "Development  of  Facts  Taking 
Away  Cause  of  Action,"  IT,  B,  1,  a, 
lb),  ee;  post.  Nolle  Prosequi,"  V.  See  the 
titles  COMPROMISE  AND  SETTLE- 
MENT, vol.  3,  p.  9S0;  PAYMENT. 

96.  Debt  not  due. — Rhodes  v.  Farmer, 
17  How.  464,  15  L.  Ed.  152.  See  the  title 
PAYMENT. 
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relief  sought  all  being  the  same,  a  decree  of  dismissal  is  proper.97 

(10)  Pica  of  Another  Suit  Pending. — See  the  title  Abatement,  Revival  and 
Survival,  vol.  1,  pp.  15,  19.  See,  also,  ante,  "Resort  to  Wrong  Forum  or  Rem- 
edy," II,  B,  l,a,  (5),  (b),  ff. 

(11)  Laches  and  Limitations. — Laches  and  delay  in  prosecuting  a  suit,  if  long 
enough   continued,   is   ground   for  its  dismissal  upon   the  court's   own   motion.98 

Statutes  of  Limitations. — If  the  complainant,  by  his  bill,  or  the  respondent,. 
by  his  plea,  sets  forth  facts  from  which  it  appears  that  the  complainant,  by  the 
statutes  of  the  state,  has  no  standing  in  court,  and  for  the  sake  of  repose  and  the 
common  good  of  society,  is  not  permitted  to  sue  his  adversary,  it  is  the  rule  of  the 
court  not  to  proceed  further,  and  dismiss  the  bill.99 

(  12)  Want  of  Necessary  Parties. — See  ante,  "Misjoinder  of  Parties  or  Inca- 
pacity to  Sue,"  II.  B.  1,  a,  (4).  See  the  titles  Abatement,  Revival  and  Sur- 
vival, vol.  1,  p.  31;  Payment. 

(a)  Essential  Parties. — Where  essential  parties  are  not  brought  in  as  defend- 
ants, either  by  service  of  process  or  voluntary  appearance,  the  "suit  must  be  dis- 
missed.1 But  the  bill  ought  not  to  have  been  dismissed,  for  want  of  proper  par- 
ties, unless  the  complainant  refused  to  make  such  as  were  really  necessarv;  and 
then  it  might  have  been  dismissed  without  prejudice.2    And  the  dismissal  may  be 


97.  Former  adjudication. — United  States 
V.  California,  etc.,  Land  Co.,  192  U.  S. 
355.  35S,  48  L,.  Ed.  476;  Miles  v.  Caldwell, 
2  Wall.  35.  39.  17  L.  Ed.  755.  See  the 
title  RES  ADJUDICATA. 

98.  Laches  and  delay  in  prosecution. — 
Redfield  v.  Ystalyfera  Iron  Co.,  110  U. 
S.  174.  176,  28  L.  Ed.  109.  See  De  Lane 
V.  Moore,  14  How.  253,  14  L.  Ed.  409; 
Richards  v.  Mackall,  124  U.  S.  183,  31  L. 
Ed.  396. 

Where  plaintiff,  after  obtaining  the  en- 
try of  a  verdict  by  consent,  subject  to  the 
opinion  of  the  court  upon  a  case  to  be 
made,  then  took  no  further  step  to  obtain 
judgment  for  nearly  thirty  years,  this  de- 
lay in  prosecution  would  certainly  have 
justified  the  court  in  dismissing  the  action 
on  its  own  motion.  So  far  as  the  rights 
of  third  parties  might  have  been  affected 
by  it,  as  a  lis  pendens,  it  had  lost  its 
force  without  such  a  dismissal,  for,  as  to 
innocent  strangers,  acquiring  interests  to 
be  affected  by  it,  it  would  have  been 
treated  as  abandoned  and  obsolete.  Red- 
field  v.  Ystalyfera  Iron  Co.,  110  U.  S.  174, 
176,  28  L.  Ed.  109.  See,  also,  ante,  "Non- 
appearance of  Plaintiff  or  Failure  to 
Prosecute."   II,   B,   1,   a,    (2). 

99.  Limitations. — Harpending  v.  Dutch 
Church,  16  Pet.  455,  10  L.  Ed.  1029.  See 
Norton  v.  Boyd,  3  How.  426,  439,  11  L. 
Ed.    664. 

A  bill  claiming  title  to,  and  praying  for 
possession  of,  lands  will  be  dismissed,  if 
the  complainant  and  those  through  whom 
he  claims  have  taken  no  steps  to  assert 
their  right  for  twenty  years;  the  land  be- 
in. y.  all  that  time,  in  the  adverse  posses- 
sion  of  the  defendants  and  their  ancestor. 
Pindell  v.  Mullikin,  1  Black  585,  17  L  Ed. 
162.  See  the  title  LIMITATION  OF  AC- 
TIONS AND  ADVERSE  POSSESSION. 

1.  Absence  of  essential  parties. — Hern- 
don  v.  Ridgway.  17  How.  424,  15  L.  Ed. 
100;  Hughes  v.  United  States,  4  Wall.  232, 
237,   18   L    Ed.   303;    Barney  v.    Baltimore, 


6  Wall.  280,  18  L.  Ed.  825;  Bank  v.  Car- 
rollton  Railroad,  11  Wall.  624,  20  L  Ed. 
82;  Ribon  v.  Railroad  Companies,  16 
Wall.  446,  21  L.  Ed.  367;  House  v.  Mul- 
len, 22  Wall.  42,  46,  22  L.  Ed.  838;  St. 
Romes  v.  Levee  Steam  Cotton  Press  Co, 
127   U    S.    614,   619,   32   L.    Ed.   289. 

But  where  a  bill  was  filed  in  the  district 
court  of  the  United  States  for  the  north- 
ern district  of  Mississippi,  against  four 
defendants,  who  all  resided  in  Alabama, 
two  of  whom  appeared  for  the  purpose 
of  moving  to  dismiss  the  bill,  and  the 
other  two  declined  to  appear  altogether, 
nor  was  process  served  upon  them,  the 
court  had  no  alternative  but  to  dismiss 
the  bill.  The  two  absentees  were  essen- 
tial parties.  Herndon  v.  Ridgway,  17 
How.   424,   15   L.    Ed.    100. 

Jurisdiction  over  parties  is  acquired  only 
by  a  service  of  process,  or  their  voluntarv 
appearance.  If  an  essential  portion  of 
the  defendants  resided  in  another  state,  so 
that  process  could  not  be  served  upon 
them,  and  they  would  not  voluntarily  ap- 
pear, the  bill  must  be  dismissed  for  want 
of  jurisdiction.  Herndon  v.  Ridgway,  17 
How.   424,   15    L    Ed.   100. 

Neither  the  act  of  congress  of  1839  (5 
Stat,  at  L.  321,  §  1),  nor  the  47th  rule  for 
the  equity  practice  of  the  circuit  courts, 
enables  a  circuit  court  to  make  a  decree 
in  equity,  in  the  absence  of  an  indispen- 
sable party,  whose  rights  must  neces- 
sarily be  affected  by  such  decree,  but  the 
bill  should  have  been  dismissed.  Shields 
v.  Barrow,  17  How.  130,  1"  L.  Ed.  158. 
See  the  titles  AMENDMENTS,  vol.  1. 
p.  28S;  CROSS  BILLS,  ante,  p.  133; 
PARTIES. 

2.    Same. — Dandridge  v.   Washington, 
Pet.    370,    378,    7   L.    Ed.    454;    Goodman    :. 
Niblack,    102    U.    S.    556,    563,    26    L.     Ed. 
229. 

It  was  held  in  Milligan  v.  Milledge.  3 
Cranch  220,  2  L  Ed.  417,  that  the  want 
of  proper  parties  is  not   sufficient  ground 
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upon  the  court's  own  motion,  without  the  point  being  raised  by  the  pleadings  or 
sugg  -ted  by  counsel,  where  essential  parties  to  the  relief  asked  are  not  or  can- 
not be  made.3 

Where  Necessary  Parties  Cannot  Be  Made. — Although  in  general  a  bill 
in  chancery  will  not  be  dismissed  for  want  of  proper  parties,  the  rule,  resting  as 
it  does  upon  the  supposition  that  the  fault  may  be  remedied,  and  the  necessary 
parties  supplied,  does  not  apply  when  this  is  impossible,  and  whenever  a  decree 
cannot  be  made  without  prejudice  to  one  not  a  party.  In  such  a  case  the  bill  must 
be  dismissed.4  • 

Want  of  Party  Plaintiff — Time  for  Objection. — See  the  title  Abatement, 
Rkv!\.\l  and  Survival,  vol.  1,  p.  33. 

(b)  Nonessential  Parties. — But  when  the  parties  whose  omission  is  objected 
to  are  not  necessary  parties  to  the  granting  of  the  relief  sought,  although  they 
may  be  proper  parties,  the  suit  should  not  be  dismissed.0 

(13)  Champerty  and  Maintenance. — The  English  statutes  on  the  subject  of 
champertv  and  maintenance,  which  were  adopted  in  Kentucky,  punished  the  of- 
fense, and  declared  the  contract  for  maintenance  void  between  the  parties,  but 


for  dismissing  the  bill,  as  the  bill  might 
have  stood  over  to  make  new  parties. 
See,  also,  Dandridge  v.  Washington,  2  Pet. 
370,   7    L.    Ed.   454. 

A  bill  may  be  dismissed,  where  the 
plaintiff,  when  called  upon  to  make 
proper  parties,  refuses,  or  is  guilty  of  un- 
reasonable delay,  in  doing  so;  but  this 
must  be  done  on  demurrer,  plea  or  an- 
swer, pointing  out  the  person  or  persons 
who,  the  defendant  insists,  ought  to  be 
made  parties.  To  dismiss  without  this 
would  be  unprecedented  and  undoubtedly 
erroneous.  Greenleaf  v.  Queen,  1  Pet.  138, 
7  L.  Ed.  85.  But  see  Minnesota  v. 
Northern  Securities  Co.,  184  U.  S.  199, 
235,  46  L.  Ed.  499.  See,  also,  Dandridge 
v.  Washington,  2  Pet.  370,  7  L.  Ed.  454. 

3.  Dismissal  by  court  sua  sponte. — "The 
established  practice  of  courts  of  equity 
to  dismiss  the  plaintiff's  bill  if  it  appears 
that  to  grant  the  relief  prayed  for  would 
injuriously  affect  persons  materially  in- 
terested in  the  subject  matter  who  are 
in  it  made  parties  to  the  suit,  is  founded 
upon  clear  reasons,  and  may  be  enforced 
by  the  court,  sua  sponte,  though  not 
raised  by  the  pleadings  or  suggested  by 
the     counsel."       Minnesota      v.      Northern 

urities  Co.,  184  U.  S.  199,  235,  46  L. 
Ed.  499,  citing  Shields  v.  Barrow,  17  How. 
130,  15  L.  Ed.  158;  Hipp  v.  Babin,  19  How. 
271,  278,  15  L.  Ed.  633;  Parker  V.  Winnipi- 
seogee  Lake  Cotton,  etc.,  Co.,  2  Black  545, 
17  L.  Ed.  333.  See,  however,  Greenleaf  v. 
Queen,  1  Pet.  138,  7  L.  Ed.  85. 

4.  Where  necessary  parties  cannot  be 
joined,  bill  dismissed. —  Bank  v.  Carrollton 
Railroad,  11  Wall.  624,  20  L.  Ed.  82; 
Barney  v.  Baltimore,  6  Wall.  280,  18  L. 
Ed.  825. 

In  California  v.  Southern  Pac.  Co.,  157 
U  39   I..    Ed    683,  the  bill   was  dis- 

missed  for  want  of  parties  who  should  be 
joined,  but  could  not  be  without  ousting 
the  jurisdiction  of  the  supreme  court. 
Minnesota  v.  Northern  Securities  Co.,  184 


U.  S.  199,  238,  46  L.  Ed.  499.  See  Shields 
v.  Barrow,  17  How.  130,  15  L.  Ed.  158. 

Hence,  in  a  case  where,  if  all  the  par- 
ties were  made  parties  to  the  bill,  the 
court  in  which  the  bill  was  riled  would, 
from  the  character  of  its  jurisdiction 
(which  was  confined  to  persons  resident 
within  particular  districts,  which  one  of 
the  partners  here  was  not),  be  without 
any  jurisdiction  of  the  controversy,  the 
bill  must  be  dismissed.  Bank  v.  Carroll- 
ton   Railroad,   11   Wall.   624,  20   L.   Ed.   82. 

Again,  A,  a  citizen  of  Tennessee,  filed 
his  bill  in  the  circuit  court  of  the  United 
States,  sitting  in  that  state,  against  B,  a 
citizen  of  Ohio.  A  corporation  created 
by  the  laws  of  Tennessee  was  an  indis- 
pensable party  to  any  relief  to  A  which  a 
court  of  equity  could  give.  The  court,  on 
a  final  hearing  upon  the  pleadings  and 
proofs,  rightly  dismissed  the  bill,  but  the 
dismissal  should  have  been  without  preju- 
dice. Kending  v.  Dean,  97  U.  S.  423,  24  L. 
Ed.  1061.  See,  also,  the  title  COURTS, 
vol.   4,   p.   861. 

6.  Nonessential  parties. — Dandridge  v. 
Washington,  2  Pet.  370,  7  L.  Ed.  454; 
New  Orleans  v.  Gaines,  131  U.  S.  191,  33 
L.    Ed.   99. 

As  to  when  parties  are  essential  and 
when  nonessential,  see  the  title  PAR- 
TIES, and  the  references  there  made. 

Parties  only  nominally  interested. — ■ 
Where  other  parties  had  a  nominal  in- 
terest as  defendants,  and  resided  beyond 
the  jurisdiction  of  the  court,  it  was  error 
in  the  circuit  court  to  dismiss  the  bill 
because  they  were  not  made  parties.  Un- 
der the  act  of  congress  of  1839,  the  court 
should  have  gone  on  to  decree  against 
the  actual  defendants;  and  in  this  case  all 
who  have  a  beneficial  interest  are  in 
court.  Union  Bank  v.  Stafford,  12  How. 
327,  13  L.  Ed.  1008;  New  Orleans  Canal, 
etc.,  Co.  v.  Stafford,  12  How.  343.  13  L. 
Ed.  1015.  See  post,  "Dismissal  as  to 
Portion  of  Defendants,"  II,  B,  1,  b;  "Par- 
tial   Dismissal,"    II,    B,   1,   d,    (3). 


DISMISSAL,  DISCONTINUANCE,  AXD  NONSUIT. 


385 


did  not  direct  or  authorize  the  dismissal  of  the  suit  instituted  between  other  par- 
ties in  furtherance  of  such  contract.7 

(14)    Mistaken  Vcnie. — See  the  title  Venue. 

b.  Dismissal  as  to  Portion  of  Defendants. — If  one  of  several  defendants  to  a 
bill  making  a  joint  charge,  make  default,  his  default  and  a  formal  decree  pro 
confesso  may  be  entered,  but  no  final  decree  on  the  merits  until  the  case  is  dis- 
posed of  with  regard  to  the  other  defendants.  The  defaulting  defendant  is 
simply  out  of  court  and  can  take  no  further  part  in  the  cause.  If  the  bill  in  such 
case  be  dismissed  on  the  merits,  it  will  be  dismissed  as  to  the  defendant  in  de- 
fault, as  well  as  the  others.8 

As  to  Defendants  Not  Served  or  Charged  by  Evidence. — Where  a  bill 
asserts  a  joint  liability  against  numerous  defendants,  it  is  error,  merely  because 
they  were  net  charged  by  any  evidence  on  the  part  of  the  plaintiff,  to  dismiss 
the  bill  as  to  the  defendants  who  were  before  the  court,  and  who  were  liable  to 
a  decree.  It  is  a  positive  injury  to  the  defendants,  who  are  charged  by  the  decree, 
not  only  as  to  their  immediate  responsibility,  but  as  to  the  means  and  proof  of 
contribution.  The  decree  of  dismissal,  so  far  from  aiding  the  other  defendants, 
puts  them  to  the  absolute  necessity  of  instituting  a  new  suit  for  contribution,  and 
to  establish  every  step  in  its  progress,  by  plenary  evidence.9  So  also  as  to  defend- 
ants upon  whom  process  was  not  served,  subject  to  the  same  joint  liability  unless 
entitled  to  discharge  on  proof,  if,  by  any  proceedings,  they  could  have  been 
brought  before  the  court,  before  final  decree.10 

c.  Motion  to  Dis)niss. — See  ante,  "Motion  to  Dismiss,"  II,  B,  1,  a,  (5),  (b), 
bb,  (aa). 

d.  Decree  or  Order  of  Dismissal. — On  voluntary  dismissal,  see  ante,  "Judg- 
ment or  Decree,"  II,  A,  4. 

(1)    For  Lack  of  Jurisdiction. — The  dismissal  of  a  suit  for  lack  of  jurisdiction 


7.  For    champerty    and    maintenance. — 


Boone  v.  Chiles,  10  Pet.  1" 


!19.  9  L.  Ed. 


See      the       title       CHAMPERTY 
AXD   MAINTENANCE,  vol.  3,  p.   668. 

8.  Dismissal  as  to  part  of  defendants. 
— Frow  v.  De  La  Vega,  15  Wall.  552,  21 
L.  Ed.  60.  See  ante,  "Misjoinder  of  Par- 
ties or  Incapacity  to  Sue,"  II,  B,  1,  a, 
(4):  '-Nonessential  Parties,"  II,  B,  1,  a, 
(12).  (b);  post,  "Partial  Dismissal,"  II,  B, 
1.   d,   (3). 

9.  Defendants  not  charged  by  evidence. 
— Mandeville  v.  Riggs,  2  Pet.  4S2,  488,  7 
L.    Ed.   493. 

An  erroneous  dismissal  of  a  bill  as  to  a 
portion  of  the  defendants  upon  a  joint 
liability,  upon  the  court's  own  motion,  is 
not  only  prejudicial  to  the  plaintiff,  but 
to  the  other  defendants  as  well,  against 
whom  a  decree  is  made.  Mandeville  v. 
Riggs,  2  Pet.  482,  489.  7  L.   Ed.  493. 

The  court  said:  "We  know  of  no  in- 
stance, where  a  joint  liability  has  been 
asserted  before  a  court  of  chancery,  in 
which  the  decree  has  not  been  made 
against  all  the  parties  before  it,  who  did 
not  establish  some  personal  discharge." 
If  the  bill  had  been  dismissed  against 
those  persons  only  who  appeared  and  an- 
swered, and  whose  liability  was  not 
proved  by  the  evidence,  there  would  have 
been  no  difficulty.  But  it  is  dismissed  as 
to  all  the  defendants  who  did  not  answer 
the  bill,  and  against  whom  the  bill  was 
taken  as  confessed,  and  set  for  a  decree. 

5  U  S  Enc— 25 


Now,  if  these  persons  were  duly  brought 
before  the  court,  and  if  due  proceedings 
were  afterwards  had  against  them,  they 
certainly  were  jointly  chargeable  with  the 
other  defendants,  upon  their  own  default, 
as  in  cases  of  confession.  Mandeville  v. 
Riggs,  2  Pet.  482,  488,  7  L.   Ed.   493. 

10.  Defendants  not  served. — Mande- 
ville v.  Riggs,  2  Pet.  482,  489,  7  L.  Ed. 
493. 

"Assuming  that  the  cause  might  be 
properly  brought  to  a  hearing  as  to  the 
parties  before  the  court,  the  decree  was 
erroneous,  in  dismissing  the  bill  as  to 
any  of  the  defendants  named  in  the  bill 
as  stockholders,  upon  whom  process  was 
not  served,  if,  by  any  proceedings,  they 
could  have  been  brought  before  the  court, 
before  a  final  decree.  They  were  known 
to  the  plaintiff,  when  he  brought  his  bill, 
and  were  named  therein;  and  the  other 
defendants,  in  proceeding  to  a  hearing, 
cannot  be  understood  to  waive  any  further 
proceedings  against  them.  If  they  were 
nonresident*,  still,  the  act  of  congress  of 
the  3d  of  May,  1802,  allows  proceedings 
to  be  had  against  nonresidents,  by  publi- 
cation in  the  newspapers  in  the  district; 
and  no  reason  is  assigned,  why  such  a 
proceeding  might  not  have  been  effectual 
to  bring  them  before  the  court  in  the 
present  case."  Mandeville  v.  Riggs,  2 
Pet.  482,  1*9,  7  L.  Ed.  493.  See  ante,  "In 
Actions  Ex  Contractu,"  II,  A,  1,  b, 
(2),  (a). 
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should  not  be  upon  the  merits,  but  must  be  "without  prejudice."11  Where  a 
bill  is  dismissed  because  the  case  is  not  one  for  a  suit  in  equity,  the  decree  should 
not  dismiss  it  absolutely,  and  if  it  does  so,  it  must  be  modified  so  as  to  declare 
that  it  is  without  prejudice  to  an  action  at  law,  and  then  affirmed  with  costs.12 

(2)  Presumptions. — Presumption  as  to  General  Dismissal. — A  general 
dismissal  of  a  bill  is  presumed  to  be  upon  the  merits,  unless  it  be  otherwise  stated 
in  the  decree  of  dismissal.13 

Presumption  as  to  Dismissal  with  Costs. — It  will  be  presumed  that  a 
judgment  of  the  circuit  court  of  the  United  States,  dismissing  an  action  with 
costs,  must  have  proceeded  upon  the  merits,  for,  if  the  dismissal  had  been  for 
want  of  jurisidiction,  no  costs  could  have  been  awarded.14 

(3)  Partial  Dismissal. — Where  a  bill  in  equity  cannot  be  sustained  on  equi- 
table grounds  against  one  party  defendant  thereto,  it  should  be  dismissed  as  to 


11.  Dismissal  for  want  of  jurisdiction. 
— Peninsular  Iron  Co.  v.  Stone,  121  U.  S. 
631,  30  L.  Ed.  1020;  Carneal  V.  Banks,  10 
Wheat.  182,  6  L.  Ed.  297;  Horsburg  v. 
Baker,  1  Pet.  232,  7  L.  Ed.  125;  Sullivan 
v.  Fulton,  etc.,  Co.,  6  Wheat.  450,  5  L. 
Ed.  302. 

12.  Same. — Lacassagne  v.  Chapuis,  144 
U.  S.  119,  126,  36  L.  Ed.  368;  Horsburg  v. 
Baker,  1  Pet.  232,  7  L.  Ed.  125;  Barney  v. 
Baltimore,  6  Wall.  280,  18  L.  Ed.  825; 
Kendig  v.  Dean,  97  U.  S.  423,  24  L.  Ed. 
1061;  Van  Norden  v.  Morton,  99  U.  S. 
378,  382,  25  L.  Ed.  453;  Goodman  v.  Nib- 
lack,  102  U.  S.  556,  563,  26  L.  Ed.  229; 
Rogers  v.  Durant,  106  U.  S.  644,  27  L. 
Ed.  303;  Smith  v.  Bourbon  County,  127 
U.  S.  105,  32  L.  Ed.  73;  Scott  v.  Neely, 
140  U.  S.  106,  117,  35  L.  Ed.  358;  Raton 
Waterworks  Co.  v.  Raton,  174  U.  S.  360, 
364,  43   L.   Ed.   1005. 

The  general  practice  in  this  country 
and  in  England,  when  a  bill  in  equity  is 
dismissed  without  a  consideration  of  the 
merits,  is  for  the  court  to  express  in  its 
decree  that  the  dismissal  is  without  preju- 
dice, and  the  omission  of  that  qualifica- 
tion in  a  proper  case  will  be  corrected  by 
the  supreme  court  on  appeal.  See  Durant 
v.  Essex  Co.,  7  Wall.  107,  113,  19  L.  Ed. 
154,  and  numerous  authorities  cited.  In 
Kendig  v.  Dean,  97  U.  S.  423,  426,  24  L. 
Ed.  1061,  the  same  practice  was  adopted. 
Swan  Land,  etc.,  Co.  v.  Frank,  148  U.  S. 
603,  612,  37  L.   Ed.   577. 

Where  the  jurisdiction  of  the  circuit 
court  did  not  affirmatively  appear  by 
proper  allegations  as  to  the  citizenship  of 
a  necessary  party  defendant,  instead  of  a 
decree  dismissing  the  bill  on  the  merits, 
it  should  have  been  dismissed  without 
prejudice  for  want  of  jurisdiction.  The 
case  will  be  remanded  to  the  court  below 
with  leave  to  plaintiffs  to  amend  their  bill 
generally,  and  if  they  shall  fail  to  do 
this  it  '-hall  be  dismissed  without  preju- 
dice. Gaylords  v.  Kelshaw,  1  Wall.  81, 
83,    17    L.    Ed.    612. 

A  decree  of  dismissal,  which  does  not 
go  into  the  merits  of  the  case,  on  the 
ground  merely  that  the  questions  at- 
tempted to  be  raised  by  the  present  suit 
should  have  been  presented,  and  can  be 
effectively  determined,  only   in  a  pending 


cause,  should  have  been  without  preju- 
dice to  any  right  he  or  they  may  have  to 
make  such  claim  in  that  suit,  if  they  be 
so  advised.  Gregory  v.  Boston  Safe  De- 
posit, etc.,  Co.,  144  U.  S.  665,  668,  36  L. 
Ed.   585. 

So,  where  the  defect  is  want  of  parties. 
Kendig  v.  Dean,  97  U.  S.  423,  24  L.  Ed. 
1061.  Or  misjoinder  of  legal  and  equi- 
table claims  in  suit  in  equity.  Scott  v. 
Neely,  140  U.  S.  106,  35  L.  Ed.  358.  See 
post,  "Reversal  and  Dismissal  by  Appel- 
late Court,"  II,  B,  1,  d,  (4).  See  the  titles 
APPEAL  AND  ERROR,  vol.  2,  pp.  303, 
304,  375,  et  seq.;  410;  MANDATE  AND 
PROCEEDINGS    THEREON. 

13.  Presumption. — Baker  v.  Cummings, 
181  U.  S.  117,  124,  45  L.  Ed.  776;  Walden 
v.  Bodley,  14  Pet.  156,  161,  10  L.  Ed.  398; 
Hughes  v.  United  States,  4  Wall.  232,  237, 
18  L.  Ed.  303;  Durant  v.  Essex  Co.,  7 
Wall.  107,  19  L.  Ed.  154;  Leary  v.  Long, 
131  U.  S.  appx.  ccxviii,  26  L.  Ed.  301; 
Hubbell  v.  United  States,  171  U.  S.  203, 
43  L-  Ed.  136.  See  the  title  PRESUMP- 
TIONS AND  BURDEN  OF  PROOF. 

When  a  bill  was  dismissed  absolutely, 
for  the  reason  that  a  plea  which  had  been 
filed,  and  not  denied,  presented  a  good 
defense,  the  presumption  is  that  it  went 
to  the  merits.  Leary  v.  Long,  131  U.  S. 
appx.    ccxviii,  26  L.  Ed.  301. 

Where  it  appears  that  a  petition  was 
dismissed  upon  an  opinion  filed  and  cer- 
tain findings  of  fact,  it  will  be  presumed 
to  have  been  dismissed  upon  the  merits, 
and  that  such  dismissal  covered  every 
question  put  in  issue  by  the  pleadings. 
Hubbell  v.  United  States,  171  U.  S.  203, 
207.   43   L.    Ed.    136. 

Where  words  of  qualification,  such  as 
"without  prejudice,"  or  other  terms  in- 
dicating a  right  or  privilege  to  take  further 
legal  proceedings  on  the  subject,  do  not 
accompany  the  decree,  it  is  presumed  to 
be  rendered  on  the  merits.  Durant  v. 
Essex  Co.,  7  Wall.  107,  19  L.  Ed.  154; 
Lyon  v.  Perin,  etc.,  Mfg.  Co.,  125  U.  S. 
698,  702,  31   L.    Ed.   839. 

14.  Presumption  as  to  dismissal  with 
costs.— Elk  v.   Wilkins,   112   U.   S.   94,   98, 

L.  Ed.  643;  Mansfield,  etc.,  R.  Co.  v. 
Swan.  111  U.  S  379,  28  L.  Ed.  462.  See 
the  title  COSTS,  vol.  4,  p.  802. 
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such  party,  but  without  prejudice  to  the  assertion  of  the  same  rights  in  an  action 
at  law  against  this  defendant.10 

Disclaimer  of  Title  to  Res. — Where  the  defendants  in  a  bill  for  discovery 
and  account  of  the  rents  and  profits  of  land,  had  disclaimed  in  their  answer  and 
plea  the  ownership  of  certain  lots  which  were  described  in  the  bill,  and  of  which 
they  were  charged  with  being  owners,  the  circuit  court  dismissed  the  bill  as  to 
these  lots,  and  it  was  held,  that  this  was  proper;  there  was  no  probable  cause 
for  retaining  this  part  of  the  bill,  to  obtain  an  account  from  the  respondents, 
and  obviously,  no  claim  exists  that  can  be  made  available  for  the  complainants, 
in  regard  to  this  portion  of  the  property.16 

Finality. — A  decree  dismissing  a  bill  as  to  one  of  several  defendants,  is  not 
a  final  decree.17 

(4)  Reversal  and  Dismissal  by  Appellate  Court. — Reversal  and  Dismissal. 
— Where  the  court  has  no  jurisdiction  of  the  bill,  it  should  be  dismissed,  but  as 
the  decree  of  the  circuit  court,  dismissing  the  bill  generally,  might  be  considered 
a  bar  to  an  action  at  law,  it  should  therefore  be  reversed,  and  the  cause  remanded 
with  directions  to  enter  a  decree  dismissing  the  bill  for  want  of  jurisdiction, 
without  prejudice  to  the  right  of  the  plaintiff  to  sue  at  law.18 

(5)  Affirmance  and  Dismissal  by  Appellate  Court. — Where  the  bill  was  dis- 
missed on  demurrer  for  want  of  jurisdiction,  though  the  court  below  may  have 
erred  in  dismissing  it  on  this  ground,  yet  if  it  can  be  seen  that  there  is  any  other 
ground  on  which  it  ought  to  be  dismissed,  for  example,  want  of  equity  on  the 
merits,  the  decree  must  be  affirmed.19 


15.  Partial  dismissal. — Smith  v.  Bourbon 
County.  127  U.  S.  105,  32  L.  Ed.  73.  See 
ante,  "Dismissal  as  to  Portion  of  Defend- 
ants,"  II,  B,  1,  b. 

As  to  nonessential  parties. — See  ante, 
"Nonessential  Parties,"  II,  B,  1,  a, 
(12),    (b). 

16.  Disclaimer  of  title. — Harpending  v. 
Dutch  Church,  16  Pet.  455,  10  L.  Ed. 
1029. 

17.  Finality. — Hohorst  v.  Hamburg 
American  Packet  Co.,  148  U.  S.  262,  37 
L.   Ed.  443. 

18.  Reversal  and  dismissal  on  appeal. — 
Rogers  V.  Durant,  106  U.  S.  644,  646, 
27  L.  Ed.  303;  Horsburg  v.  Baker,  1  Pet. 
232.  7  L.  Ed.  125;  Barney  v.  Baltimore,  6 
Wall.  280,  18  L.  Ed.  825;  Kendig  v.  Dean, 
97  U.  S.  423,  24  L.  Ed.  1061;  Niles  v,  Cald- 
well, 2  Wall.  35,  45,  17  L.  Ed.  755;  Defi- 
ance Water  Co.  v.  Defiance,  191  U.  S. 
184,  195,  48  L.  Ed.  140.  See,  also,  Gratz 
V.  Cohen,  11  How.  1,  20,  13  L.  Ed.  579, 
where  the  judgment  below  was  reversed 
and  the  case  sent  back  for  dismissal,  un- 
less the  bill  should  be  amended  as  di- 
rected. See  the  titles  APPEAL  AND 
ERROR,  vol.  2,  pp.  304,  375,  377,  410; 
MANDATE  AND  PROCEEDINGS 
THEREON. 

Where  the  defendants,  in  their  answer 
to  a  bill  for  a  perpetual  injunction,  and 
to  oblige  the  appellees  to  deliver  up  a 
deed  of  conveyance  of  lands,  which  deed, 
in  a  suit  between  the  parties,  had  been 
declared  by  the  court  void  on  its  face, 
insist  on  their  title,  both  at  law  and  in 
equity,  and  on  being  left  free  to  assert 
that  title,  if  they  shall  choose  so  to  do, 
a  general  dismissal  of  the  bill,  with  costs, 
the  court  assigning  no  reason  for  that 
dismissal,    may    be    considered    as    a    de- 


cree affirming  the  principles  asserted  in 
the  answer,  as  leaving  the  defendants  at 
full  liberty  to  assert  their  title  in  another 
ejectment,  and  as  giving  some  counte- 
nance to  that  title.  The  decree  of  the  cir- 
cuit court  dismissing  the  complainant's 
bill  ought  to  be  so  modified,  as  to  ex- 
press the  principles  on  which  the  bill  is 
dismissed,  so  as  not  to  prejudice  the  com- 
plainants. Peirsoll  v.  Elliott,  6  Pet.  95, 
8   L.   Ed.  332. 

In  addition  to  the  fact  shown  by  the 
bill  and  answer,  that  the  controversy  be- 
tween the  parties  as  to  the  title  to  the 
lands  was  not  abandoned  by  the  defend- 
ants; the  bill  prays  that  the  defendants 
might  be  enjoined  from  committing 
waste,  while  they  retained  possession  of 
the  premises;  that  a  receiver  might  be 
appointed,  and  that  an  account  of  rents 
be  taken;  these  are  proper  objects  of 
equity  jurisdiction;  if  they  had  been  ac- 
complished, when  the  decree  was  pro- 
nounced, the  bill  might  have  been  dis- 
missed. Peirsoll  v.  Elliott,  6  Pet.  95,  8  L. 
Ed.    332. 

Words  in  a  decree  of  reversal,  that  the 
parties  may  proceed  de  novo,  are  not 
equivalent  to  a  dismissal  of  the  bill  with- 
out prejudice.  Vattier  v.  Hinde,  7  Pet. 
252,  256,  8  L,  Ed.  675.  See.  also,  ante, 
"Irregularity  of  Proceedings,"  II,  B.  1,  a, 
(8);  "For  Lack  of  Jurisdiction,"  II,  B, 
1,  d.   (1). 

Mandate  and  construction  thereof. — 
See  the  title  MAND  \TE  AND  PRO- 
CKF.DTNGS  THKRKON. 

Waiver  of  exception  to  overruling  of 
motion.— See  the  title  APPEAL  AND 
ERROR,  vol.  2,  pp.  80,  119,  120,  351, 
.-..v. 

19.  Affirmance  and  dismissal. — Ridines 
V.  Johnson,   128  U.   S.   21:.'.   218,  32   L.   Ed. 
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(6)   On  Demurrer. — See  the  title  Demurrers,  ante,  p.  293. 
i  7  )    Rule  for  Trial  or  Non  Pros. — See  ante,  "Rule  for  Trial  or  Non  Pros.," 
II.  B,  1,  a,  (2),  (c). 

e.  Dismissal  as  Bar  to  Future  Action  or  Defense. — See  the  title  Res  Adjudi- 

cata. 

f.  Reinstatement. — After  Term  Ended. — A  court  has  no  absolute  power  to 
reinstate  a  cause  dismissed  by.  mistake,  after  the  term  at  which  it  was  dismissed 
is  ended.20  But  a  court  which  has  once  rendered  a  judgment  in  favor  of  a  de- 
fendant, dismissing  the  cause  and  discharging  him  from  further  attendance,  may 
not,  at  any  time  after  the  term,  and  at  a  subsequent  term,  no  matter  how  remote 
from  the  time  of  rendering  judgment,  without  motion  or  proceeding  to  vacate 
the  judgment,  and  without  notice,  set  aside  the  judgment  so  rendered  and  render 
a  new  judgment  against  the  defendant  for  the  recovery  of  a  sum  of  money  against 
him.21 


401.  See  the  titles  APPEAL  AND  ER- 
ROR, vol.  2,  pp.  3G4,  392,  et  seq.,  410; 
MANDATE  AND  PROCEEDINGS 
THEREON.  See,  also,  ante,  "For  Lack 
of  Jurisdiction,"  II,  B,  1,  d,   (1). 

20.  Power  to  reinstate  cause  dismissed 
by  mistake. — Wetmore  v.  Karrick,  205  U. 
S.   141,   158,  51   L.   Ed.    745. 

21.  Motion  or  proceeding,  after  due 
notice,  essential. — Wetmore  v.  Karrick, 
205   U.   S.   141,   149,  51   L.   Ed.  745. 

In  the  case  of  The  Palmyra,  12  Wheat. 
1,    6    L.    Ed.    531,    which    was    one    in    ad- 
miralty,   the    supreme    court    found    there 
was    no    final    decree   in    the    court    below, 
and,  therefore,  it  was  not  appealable.     At 
the    next    term    of    the   court    a    corrected 
transcript  was  adduced,  showing  there  had 
been     a     final     decree     which     the     clerk, 
through  mistake,  had  failed  to  include   in 
the    record,    and   the    court   permitted    the 
riling    of    a    new    transcript.      Mr.    Justice 
Story,  delivering  the  opinion  of  the  court, 
said:     "The  difference  between  a  new  ap- 
peal   and   a   reinstatement    of   the    old    ap- 
peal  after   a   dismissal,  from   a   misprision 
of  the  clerk,  is  not  admitted  by  this  court 
justly   to   involve    any   difference    of   right 
as   to   the   stipulators.      Every   court   must 
be  presumed  to  exercise  those  powers  be- 
longing to  it  which  are  necessary  for  the 
promotion    of    public    justice;    and    we    do 
not    doubt    that    this    court    possesses    the 
power    to    reinstate    any    cause    dismissed 
by    mistake.      The    reinstatement     of      the 
cause  was  founded,  in  the  opinion  of  this 
court,  upon  the  plain  principles  of  justice 
and    is    according   to    the    known    practice 
of   other   judicial   tribunals   in   like   cases." 
It  is  to  be  observed,  while  the  learned  jus- 
tice,  speaking  for  the   court   in   that  case, 
affirmed  the  "power  of  this  court  to  rein- 
state   any    cause    dismissed    by    mistake," 
the   case  had  been   dismissed   at  the   first 
hearing,    as    Mr.    Justice    Story    distinctly 
-ays,   from  a  "misprision  of  the  clerk,"  a 
recogni/nl   rxception   to  the   general   doc- 
trine   of   conclusiveness    of    the    judgment 
after    the    term,    and    there    is    no    indica- 
tion that  the  correction  made  in  that  case 
was   made   without  notice  to  the  party  in- 
terested.    The  adverse  party  was   present 
and  resisted  the  order,  so  there,  was  op- 


portunity to  be  heard.     Wetmore  v.  Kar- 
rick, 205  U.   S.   141,  154,  51   L.   Ed.  745. 

"The  Palmyra  case  has  been  cited  a 
number  of  times  since  in  the  course  of 
opinions  not  involving  the  precise  propo- 
sition, to  the  effect  that  the  court  'may 
reinstate  a  cause  at  a  subsequent  term,  dis- 
missed by  mistake.' '  Wetmore  v.  Kar- 
rick, 205  U.  S.  141,  154,  155,  51  L.  Ed.  745. 
See  Ex  parte  Sibbald,  12  Pet.  488,  9  L. 
Ed.  1167;  Phillips  v.  Negley,  117  U.  S. 
665,  29   L.   Ed.   1013. 

In  Rice  v.  Minnesota,  etc.,  R.  Co.,  21 
How.  82,  16  L.  Ed.  31,  the  Palmyra  case 
was  relied  upon  in  support  of  a  motion 
to  reinstate  a  case  on  error  at  a  term  sub- 
sequent to  that  at  which  it  had  been  dis- 
missed for  the  apparent  lack  of  a  final 
judgment  below,  but  the  court  declined 
to  follow  it  in  a  common-law  case  and 
limited  its  application  to  the  jurisdiction 
of  an  appellate  court  in  admiralty  cases, 
which  the  chief  justice  said  was  much 
wider  than  in  a  case  at  common  law. 
Wetmore  v.  Karrick,  205  U.  S.  141,  155, 
51  L.  Ed.  745.  See,  also,  Alviso  v.  United 
States,  6  Wall.  457,  18  L.  Ed.  721.  And 
see  the  title  APPEAL  AND  ERROR, 
vol.   2,   pp.    318,   319. 

"The  Palmyra,  like  every  other  case, 
must  be  read  in  the  light  of  the  point  de- 
cided in  the  case,  and  in  considering  the 
language  of  Mr.  justice  Story,  who  spoke 
of  the  general  power  of  the  court  to  re- 
instate a  case  dismissed  by  mistake,  it  is 
evident  that  he  had  in  mind,  for  he  says 
so,  that  the  first  dismissal  was  for  a  cler- 
ical mistake,  which  is  a  well-recognized 
ground  for  correcting  judgments  at  sub- 
sequent terms,  upon  notice  and  proper 
showing."  Wetmore  v.  Karrick,  205  U. 
S.  141,  155,  51  L.  Ed.  745. 

The  court  said,  in  Wetmore  v.  Karrick, 
205  U.  S.  141,  158,  51  L.  Ed.  745:  "We, 
therefore,  find  nothing  in  the  previous 
decisions  of  this  court  justifying  the  con- 
tention of  the  plaintiff  in  error  as  to  the 
right  to  correct  the  judgment  of  the  pre- 
vious term,  in  view  of  the  character  of 
the  error  sought  to  be  corrected,  and 
more  especially  in  the  attempt,  under  the 
circumstances  shown  in  this  record,  to 
set  aside  a  judgment  of  a  former  term  and 
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During  Same  Term.— But  before  the  term  has  ended,  it  may  be  done.22 

Reinstatement  of  Appeal  or  Error.— See  the  title  Appeal  and  Error  vol 
2,  pp.  318,  320. 

Review  of  Refusal  to  Reinstate. — See  the  title  Appeal  and  Error  vol 
2,  pp.  319,  351. 

2.  Nonsuit. — As  to  the  involuntary  dismissal  generally,  see  ante,  "Dismissal  " 
II,  B,  1. 

a.  Right  of  Court  to  Order. — As  to  dismissal  for  failure  of  proof  see  ante 
"For  Failure  of  Proof,"  II,  B,  1,  a,  (7). 

(1)  General  Rule. — It  has  been  repeatedly  decided  that  the  courts  of  the 
United  States  have  no  power  to  order  a  peremptory  nonsuit,  against  the  will  of 
the  plaintiff;23  unless  the  right  is  given  by  a  state  statute,  in  which  case  that 
practice  will  be  followed  in  that  state;24    or  unless  it  is  given  by  a  federal  stat- 


render  a  new  and  different  judgment  with- 
out notice  to  the  party  who  had  been  dis- 
missed by  a  former  judgment." 

"By  the  judgment  of  dismissal  the  court 
lost  jurisdiction  of  the  cause  and  of  the 
person  of  the  defendant.  A  new  judg- 
ment in  personam  could  not  be  rendered 
against  the  defendant  until  by  voluntary 
appearance  or  due  service  of  process  the 
court  had  again  acquired  jurisdiction  over 
him.  As  a  matter  of  common  right,  be- 
fore such  action  could  be  taken  he  should 
have  an  opportunity  to  be  heard  and  pre- 
sent objections  to  the  rendition  of  a  new 
judgment,  if  such  existed."  Wetmore  v. 
Karrick,  205  U.  S.  141,  160,  51  L.  Ed. 
745. 

22.  Before  term  ended. — A  court  has 
a  right,  without  the  filing  of  an  original 
bill,  to  set  aside  its  own  judgment  or  de- 
cree, dismissing  a  bill  in  chancery,  at  the 
same  term  in  which  the  judgment  or  de- 
cree was  rendered,  on  discovering  its  own 
error  in  the  law,  or  that  the  consent  of 
the  complainants  to  such  dismissal  was 
obtained  by  fraud.  Doss  v.  Tyack,  14 
How.   297,   14   L.    Ed.   428. 

Amended  pleadings. — See  the  title 
AMENDMENTS,  vol.   1,  p.  288. 

Mandamus  to  reinstate. — See  the  titles 
APPEAL  AND  ERROR,  vol.  2,  p.  320; 
MANDAMUS. 

Mandamus  to  vacate  reinstatement. — 
See  the  title   MANDAMUS. 

23.  Right  to  order  peremptory  nonsuit. 
— Silsby  v.  Foote,  14  How.  218,  222,  14 
L.  Ed.  394;  Elmore  v.  Grymes,  1  Pet. 
469,  7  L.  Ed.  224:  De  Wolfe  v.  Rabaud,  1 
Pet.  4  76,  7  L.  Ed.  227;  Crane  v.  Morris, 
6  Pet.  598,  8  L.  Ed.  514;  Schuchardt  v. 
Aliens,  1  Wall.  359,  369,  17  L.  Ed.  642; 
Union  Ins.  Co.  v.  Smith,  124  U.  S.  405, 
424,  31  L.  Ed.  497;  Oscanyan  v.  Arms  Co., 
103  U  S.  261,  264,  26  L.   Ed.  539. 

A  nonsuit  may  not  be  ordered  by  the 
court,  upon  the  application  of  the  defend- 
ant, and  cannot  be  ordered  in  any  case, 
without  the  consent  and  acquiescence  of 
the  plaintiff.  De  Wolf  v.  Rabaud,  1  Pet. 
476,  497,  7   L.   Ed.   227. 

Exception  being  taken  by  the  defend- 
ants to  the  refusal  of  the  court  to  decide 
that  the  evidence  introduced  by  the  plain- 
tiff in  the  opening  was  not  sufficient  to 
entitle  the  plaintiff  to  a  verdict,  held  that, 


supposing  the  motion  is  regarded  as  a 
motion  for  a  nonsuit,  it  was  clearly  one 
which  could  not  be  granted,  as  it  is  well- 
settled  law  that  the  circuit  court  does  not 
possess  the  power  to  order  a  peremptory 
nonsuit  against  the  will  of  the  plaintiff. 
Insurance  Co.  v.  Folsom,  18  Wall.  237, 
250,  21  L.  Ed.  827;  Elmore  v.  Grymes,  1 
Peters  469,  7  L.  Ed.  224;  Castle  v.  Bill- 
iard, 23  Howard  172,  16  L.  Ed.  424;  Cough- 
ran  v.  Bigelow,  164  U.  S.  301,  307,  41  L. 
Ed.    442. 

The  circuit  court  cannot  be  called  upon, 
when  a  case  is  before  a  jury,  to  decide 
on  the  nature  and  effect  of  the  whole 
evidence  introduced  in  support  of  the 
plaintiff's  case,  part  of  which  is  of  a  pre- 
sumptive nature,  and  capable  of  being 
urged  with  more  or  less  effect  to  the 
jury.  Crane  v.  Morris,  6  Pet.  598,  8  L. 
Ed.    514. 

Yet,  instead  of  overruling,  upon  that 
ground  alone,  exceptions  to  a  refusal  to 
order  a  nonsuit,  this  court,  more  than 
once,  has  considered  and  determined 
questions  of  law  upon  the  decision  of 
which  the  nonsuit  was  refused  in  the 
court  below.  It  did  so  in  Crane  v.  Mor- 
ris, 6  Pet.  598,  609,  8  L.  Ed.  514;  Castle 
v.  Bullard,  23  How.  172,  183,  16  L.  Ed. 
424.  Central  Transp.  Co.  v.  Pullman's 
Palace  Car  Co.,  139  U.  S.  24,  39,  35  L. 
Ed.   55. 

24.  Under  state  statute. — Coughran  v. 
Bigelow,  164  U.  S.  301,  30S,  41  L.  Jul. 
442;  Central  Transp.  Co.  v.  Pullman's 
Palace  Car  Co.,  139  U.  S.  24,  38,  35  L. 
Ed.  55;  Meehan  v.  Valentine,  145  U.  S. 
611,   618,   36  L.    Ed.  835. 

"Whether  a  defendant  in  an  action  at 
law  may  present  in  the  one  form  or  in 
the  other,  or  by  demurrer  to  the  evi- 
dence, the  defense  that  the  plaintiff,  upon 
his  own  case,  shows  no  cause  of  action, 
is  a  question  of  'practice,  pleadings,  and 
forms  and  modes  of  proceeding,'  as  to 
which  the  courts  of  the  United  States 
are  now  required  by  the  act  of  congress 
of  June  1,  1872,  ch.  255,  §  5  (17  Stat.  197), 
re-enacted  in  §  914  of  the  Revised  Stat- 
utes, to  conform,  as  near  as  may  be,  to 
those  existing  in  the  courts  of  the  state 
within  which  the  trial  is  had.''  Central 
Transp.  Co.  v.  Pullman's  Palace  Car  C"., 
139   U.   S.  24,   39,  40,   35   L.    Ed.   55;    Sawin 
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V.  Kenny,  93  U.  S.  289,  23  L.  Ed.  926;  Ex 
parte  Boyd,  105  U.  S.  647,  26  L.  Ed.  1200; 
Chateaugay  Ore,  etc.,  Co.,  Petitioner,  128 
U.  S.  544,  32  L.  Ed.  508;  Glenn  v.  Sum- 
ner, 132  U.  S.  152,  156,  33  L.  Ed.  301; 
Silsby  v.  Foote,  14  How.  218,  14  L.  Ed. 
394. 

As  to  conformity  to  state  practice,  see 
the   title    COURTS,    vol.    4,    p.   861. 

See  quaere,  in  Railroad  Co.  v.  Pollard, 
22  Wall.  341,  350,  22  L.  Ed.  877,  as  to 
whether  this  act  of  conformity  gives  the 
circuit  courts  the  power  to  order  a  non- 
suit against  the  will  of  the  plaintiff  in 
states  where  that  power  exists  in  the 
state  courts. 

Pennsylvania. — The  granting  of  a  non- 
suit by  t-he  circuit  court,  because  in  its 
opinion  the  plaintiff  had  given  no  evi- 
dence sufficient  to  maintain  his  action, 
was  in  accordance  with  the  law  and  prac- 
tice of  Pennsylvania  prevailing  in  the 
courts  of  the  United  States  held  within 
that  state.  Meehan  v.  Valentine,  145  U. 
S.  611,  618,  36  L.  Ed.  835;  Central  Transp. 
Co.  ?'.  Pullman's  Palace  Car  Co.,  139  U. 
S.  24,  38,  40,  35  L.  Ed.  55,  cited  in  Cough- 
ran  v.  Bigelow,  164  U.  S.  301,  308,  41  L. 
Ed.    442. 

"That  the  cases  above  cited,  which  held 
that  the  circuit  court  of  the  United  States 
had  no  authority  to  order  peremptory 
nonsuits,  were  based,  not  upon  a  consti- 
tutional right  of  a  plaintiff  to  have  the 
verdict  of  a  jury,  even  if  his  evidence  was 
insufficient  to  sustain  his  case,  but  upon 
the  absence  of  authority,  whether  statu- 
tory or  by  a  rule  promulgated  by  this 
court,  is  shown  by  the  recent  case  of  Cen- 
tral Transp.  Co.  v.  Pullman's  Palace  Car 
Co.,  139  U.  S.  24,  38,  35  L.  Ed.  55,  where 
it  was  held  that,  since  the  act  of  congress 
of  June  1,  1872,  c.  255,  §  5,  17  Stat.  197, 
re-enacted  in  §  914  of  the  Revised  Stat- 
utes, courts  of  the  United  States  are  re- 
quired to  conform,  as  near  as  may  be,  in 
questions  of  'practice,  pleadings  and  forms 
and  modes  of  proceeding'  to  those  exist- 
ing in  the  courts  of  the  state  within  which 
the  trial  is  had,  and  a  judgment  of  the  cir- 
cuit court  of  the  United  States  for  the 
eastern  district  of  Pennsylvania,  ordering 
a  peremptory  nonsuit,  in  pursuance  of  a 
state  statute,  was  upheld.  It  is  the  clear 
implication  of  this  case  that  granting  a 
nonsuit  for  want  of  sufficient  evidence  is 
not  an  infringement  of  the  constitutional 
right  of  trial  by  jury."  Coughran  v.  Bige- 
low,   164    U.    S.    301,    308,    41    L.    Ed.    442. 

Under  the  statute  of  Pennsylvania, 
which  provides  that  it  shall  be  lawful 
for  the  judge  presiding  at  the  trial  to  or- 
der a  judgment  of  nonsuit  to  be  entered, 
if  in  his  opinion  the  plaintiff  shall  have 
piven  no  such  evidence  as  in  law  is  suffi- 
cient to  maintain  the  action,  with  leave, 
nevertheless,  to  move  the  court  in  banc 
to  set  aside  such  judgment  of  nonsuit; 
and  in  case  the  said  court  in  banc  shall 
refuse  to  set  aside   the  nonsuit,  the  plain- 


tiff may  have  a  writ  of  error  as  expounded 
in  the  state  court,  the  judge  can  order  a 
nonsuit,  only  when  all  evidence  intro- 
duced, with  every  inference  of  fact  that 
a  jury  might  draw  from  it  in  favor  of  the 
plaintiff,  appears  to  be  insufficient  in  mat- 
ter of  law  to  sustain  a  verdict;  and  the 
defendant's  motion  for  a  nonsuit  is  equiv- 
alent to  a  demurrer  to  evidence,  differ- 
ing only  in  the  judgment  thereon  not  be- 
ing a  final  determination  of  the  rights  of 
the  parties,  for  if  it  is  in  favor  of  the 
plaintiff  the  case  must  be  submitted  to 
the  jury,  and  if  in  favor  of  the  defendant 
it  is  no  bar  to  a  new  action.  Central 
Transp.  Co.  v.  Pullman's  Palace  Car  Co., 
139   U.   S.  24,  38,  35   L-   Ed.   55. 

Utah. — "As  there  was  a  statute  of  the 
territory  of  Utah  authorizing  courts  to 
enter  judgments  of  peremptory  nonsuit, 
there  was  no  error  in  the  trial  court  in 
granting  the  motion  for  a  nonsuit  in  the 
present  case,  nor  in  the  judgment  of  the 
supreme  court  affirming  such  ruling;  if, 
indeed,  upon  the  entire  evidence  adduced 
by  the  plaintiffs,  enough  did  not  appear 
to  sustain  a  verdict."  Coughran  v.  Bige- 
low,  164   U.    S.   301,   308,  41   L.    Ed.   442. 

Montana. — "The  practice  in  Montana 
(Comp.  Stat.,  §  242)  permits  a  judgment 
of  nonsuit  to  be  entered  'by  the  court, 
upon  motion  of  the  defendant,  when, 
upon  the  trial,  the  plaintiff  fails  to  prove 
a  sufficient  case  for  the  jury.'  Without 
going  into  the  question  whether  the  mo- 
tion was  properly  made  in  this  case,  it  is 
sufficient  to  say  that  defendant  waived  it 
by  putting  in  his  testimony."  Bogk  v. 
Gassert.  149  U.  S.  17,  23,  37  L.  Ed.  631. 

25.  Under  federal  statute. — Thompson 
v.  Selden,  20  How.  194,  15  L.  Ed.  1001. 
See  post,  "For  Nonproduction  of  Docu- 
ments," II,  B,  2,  a,  (2). 

26.  By  agreement  of  parties. — Elmore 
v.  Grymes,  1  Pet.  469,  7  L,  Ed.  224;  De 
Wolf  v.  Rabaud,   1  Pet.  476,  7  L.   Ed.  227. 

"It  is  not,  however,  only  for  a  non- 
appearance, or  for  delays  or  defaults,  that 
a  nonsuit  may  be  entered.  The  plaintiff 
in  such  particulars  may  be  altogether 
regular,  and  the  pleadings  may  be  com- 
pleted to  an  issue  for  a  trial  by  the  jury; 
yet  the  parties  may  concur  to  take  it  from 
the  jury  with  the  view  to  submit  the  law 
of  the  case  to  the  court  upon  an  agreed 
statement  of  facts  with  an  agreement  that 
the  plaintiff  shall  be  nonpros'd,  if  the 
facts  stated  are  insufficient  to  maintain 
the  right  which  he  claims.  The  court  in 
such  a  case  will  order  a  nonsuit,  if  it  shall 
think  the  law  of  it  against  the  plaintiff, 
but  it  will  declare  it  to  be  done  in  con- 
formity with  the  agreement  of  the  parties, 
and  its  effect  upon  the  plaintiff  will  be 
precisely  the  same  and  no  more  than  if 
he  had  been  nonpros'd  for  a  nonappear- 
ance when  called  to  prosecute  his  suit,  or 
for  one  of  those  delays  from  which  it  may 
be  adjudged  that  he  is  indifferent." 
Homer  v.  Brown,   16  How.  354,  365,  14  L. 
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(2)  For  Nonproduction  of  Documents. — Under  the  fifteenth  section  of  the  ju- 
diciary act  of  1789,  which  authorizes  the  circuit  court,  upon  motion  and  the  notice 
thereof,  to  require  a  party  to  produce  books  or  writings,  etc.,  and  if  a  plaintiff 
shall  fail  to  comply  with  such  order,  it  shall  be  lawful  for  the  court,  on  motion, 
to  give  the  like  judgment  for  the  defendant  as  in  cases  of  nonsuit,  it  is  not  enough 
for  a  defendant  to  give  notice,  and  then  move  for  a  judgment  of  nonsuit.  There 
must  be  a  motion  for  an  order  to  produce  the  books  and  papers.27 

(3)  Against  One  of  Several  Defendants. — And  where  there  are  several  defend- 
ants, against  whom  the  charge  is  joint  and  several,  there  cannot  be,  at  common 
law,  a  nonsuit  as  to  one  and  verdict  against  the  others,  although  the  verdict  may 
be  against  one  and  in  favor  of  the  others. 2S 

(4)  Directing  Verdict  and  Waiver  of  Error. — Although  a  circuit  court  has 
no  authority  to  order  a  peremptory  nonsuit  against  the  will  of  the  plaintiff,  yet, 
where  there  is  no  dispute  about  facts,  and  the  law  arising  upon  them  is  con- 
clusive against  the  right  of  the  plaintiff  to  recover,  it  is  proper  for  the  court  so 
to  instruct  the  jury.  If  the  evidence  be  not  sufficient  to  warrant  a  recovery,  it 
is  the  duty  of  the  court  to  instruct  the  jury  accordingly.29 


Ed.  970.  See  ante,  '-Dismissal,"  II,  B,  1. 
See  the  title  AGREED  CASE,  vol.  1,  p. 
204.  See,  also,  ante,  "As  Dependent 
upon  the  Rights  of  Other  Parties,"  II, 
A,  1,  b. 

Nonsuit  and  direction  of  verdict  com- 
pared.— See  post,  "Directing  Verdict  and 
Waiver  of  Error,"  II,  B,  2,  a,   (4). 

27.  Disobedience  of  notice  to  produce 
documents. — Thompson  v.  Selden,  20 
How.   194,  15  L.   Ed.   1001. 

"But  the  court  is  not  authorized  by  the 
act  of  congress  to  enter  a  judgment  of 
nonsuit  upon  the  failure  of  the  party  to 
comply  with  the  notice.  The  notice  is 
merely  a  preliminary  proceeding,  to  en- 
able the  party  to  bring  before  the  court 
the  motion  for  the  order  to  produce;  and 
when  that  motion  is  made,  the  party 
called  on  has  a  right  to  be  heard,  and  he 
is  not  bound  to  produce  the  books  and 
papers  called  for,  until  the  court  shall  or- 
der him  to  produce  them,  and  is  in  no 
default  unless  he  refuses  or  neglects  to 
<"bey  the  order.  The  court  were  therefore 
right  in  refusing  to  enter  the  judgment, 
when  no  order  had  been  moved  for  or 
granted."  Thompson  v.  Selden,  20  How. 
194,  198,  15  L.  Ed.  1001  See  the  title 
PRODUCTION  OF  DOCUMENTS. 

28.  Against  one  of  several  defendants. 
— When  the  plaintiff  rested  his  case,  in 
the  opening,  the  counsel  of  the  defendants 
moved  the  court  to  order  a  nonsuit  as  to 
one  defendant,  upon  the  ground  that  the 
evidence  offered  by  the  plaintiff  did  not 
tend  to  charge  him  with  a  participation  in 
the  fraud  alleged  in  the  declaration.  At 
that  stage  of  the  cause,  there  was  no  evi- 
dence immediately  connecting  him  with 
the  transaction,  except  what  might  prop- 
erly arise  from  the  fact  of  his  being  one 
of  the  partners.  But  the  court  rightly 
overruled  the  motion  for  a  nonsuit.  Castle 
V.  Bullard,  23  How.  172,  182,  16  L.  Ed. 
424. 

There  being  evidence  in  the  case  tend- 
ing to  charge  this  defendant  which  ren- 
dered it   proper   that   the    question    of   his 


guilt  or  innocence  should  be  submitted  to 
the  jury,  in  view  of  all  the  circumstances 
as  disclosed  in  the  evidence,  it  would  be 
impossible  to  say,  as  matter  of  law,  that 
it  was  error  in  the  court  to  overrule  the 
motion,  even  if  the  authority  to  grant  it 
were  conceded.  Castle  v.  Bullard,  23 
How.   172,   183,   184,   16   L.   Ed.   424. 

29.  Directing  verdict. — Coughran  v. 
Bigelow,  164  U.  S.  301,  307,  41  L.  Ed. 
442. 

See  the  title  VERDICT,  for  treatment 
and  citation  of  cases.  It  will  be  noted 
that  the  word  "nonsuit,"  as  used  in  many 
cases,  evidently  means  taking  the  case 
from   the  jury  by  directing  a  verdict. 

Directing  verdict  on  failure  of  proof. — 
See  the  title  VERDICT.  See,  also,  the 
titles  where  the  various  actions  are 
treated,  and  those  titles  treating  of  sub- 
stantive law  and  the  remedies  involved,  e. 
g,  FRAUD  AND  DECEIT;  FRAUDU- 
LENT AND  VOLUNTARY  CONVEY- 
ANCES;  REPLEVIN. 

Instructions  to  jury. — See  the  title  IN- 
STRUCTIONS. 

Rule  for  trial  or  non  pros. — See  ante, 
"Rule  for  Trial  or  Non  Pros.,"  II,  B,  1, 
a,    (2),    (c). 

Nonsuit  and  direction  of  verdict  com- 
pared.— "The  foundation  for  those  rulings 
was  not  in  the  constitutional  right  of  a 
trial  by  jury,  for  it  has  long  been  the 
doctrine  of  this  court  that  in  every  case, 
before  the  evidence  is  left  to  the  jury, 
there  is  a  preliminary  question  for  the 
judge,  not  whether  there  is  literally  no 
evidence,  but  whether  there  is  any  upon 
which  a  jury  can  properly  proceed  to  find 
a  verdict  for  the  party  producing  it  upon 
whom  the  onus  of  proof  is  imposed,  and 
that,  if  the  evidence  be  not  sufficient  to 
warrant  a  recovery,  it  is  the  duty  of  the 
court  to  instruct  the  jury  accordingly, 
and,  if  the  jury  disregard  such  instruction, 
to  set  aside  the  verdict.  Parks  v.  Ross, 
11  How.  362.  13  L.  Ed.  730;  Schuchardt  v. 
Aliens,  1  Wall.  359,  17  L.  Ed.  642;  Pleas- 
ants v.   Fant,  22  Wall.  116,  120,  22  L.  Ed. 
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Waiver  of  Error. — The  motion  of  the  defendant  to  take  the  case  from  the 
jury  at  the  close  of  the  plaintiff's  testimony,  was  a  motion  for  a  peremptory  non- 
suit against  the  will  of  the  plaintiff ;  and  besides,  any  error  in  overruling  same 
was  waived  by  the  introduction  by  the  defendant  of  testimony  in  the  further 
progress  of  the  case.30 

(5)  Ride  for  Trial  or  Non  Pros. — See  ante,  "Rule  for  Trial  or  Non  Pros.," 
II,  B,  1.  a.  (2),  (c). 

b.  Effect  of  Judgment. — See  the  title  Res  Adjudicata.31 

c.  Setting  Aside  Nonsuit. — See  ante,  "Reinstatement,"  II,  B,   1,   f. 

III.    Discontinuance. 

Acts  Constituting  a  Discontinuance. — A  discontinuance  may  occur,  either 
in  consequence  of  a  mistake  in  the  nature  of  the  action,  or  of  an  attorney's  slip 
in  the  form  of  conducting  it.33  But  it  does  not  result  from  the  nonappearance 
of  the  defendant  after  plea  filed.34 

Effect. — After  a  discontinuance,  without  vexatious  design  or  effect,  there 
may  be  a  second  action  for  the  same  cause,  and  bail  may  be  ordered  therein  for 
the  same  cause.35 


780.  And,  in  the  case  of  Oscanyan  v. 
Arms  Co.,  103  U.  S.  261,  264,  26  L.  Ed. 
539,  it  was  said  by  Mr.  Justice  Field,  in 
delivering  the  opinion  of  the  court,  that 
the  difference  between  a  motion  to  order 
a  nonsuit  of  the  plaintiff  and  a  motion  to 
direct  a  verdict  for  the  defendant  is 
'rather  a  matter  of  form  than  of  sub- 
stance.' '  Coughran  v.  Bigelow,  164  U.  S. 
301.  307,  41  L.  Ed.  442.  See,  also,  Cen- 
tral Transp.  Co.  v.  Pullman's  Palace  Car 
Co.,  139   U.   S.   24,  39,  35  L.   Ed.  55. 

Except  that  in  the  case  of  a  nonsuit  a 
new  action  may  be  brought,  whereas  in 
the  case  of  a  verdict  the  action  is  ended, 
unless  a  new  trial  be  granted,  either  upon 
motion  or  upon  appeal.  Central  Transp. 
Co.  v.  Pullman's  Palace  Car  Co.,  139  U. 
S.  24,  39,  35  L.  Ed.  55,  citing  Oscanyan  v. 
Arms  Co.,  103  U.  S.  261,  264,  26  L.  Ed. 
539;  Coughran  v.  Bigelow,  164  U.  S.  301, 
307,  41  L.  Ed.  442.  See  ante,  "Develop- 
ment of  Facts  Taking  Away  Cause  of  Ac- 
tion."  IT.   B,  1.  a,   (5),   (b),  ee. 

30.  Distinction  and  waiver  of  error. — 
Union  Ins.  Co.  v.  Smith,  124  U.  S.  405,  424, 
31  L.  Ed.  497;  Castle  v.  Bullard,  23  How. 
IT'.'.  183,  16  L.  Ed.  424;  Schuchardt  v. 
Aliens.  1  Wall.  359,  369,  17  L.  Ed.  642; 
Grand  Trunk  R.  Co.  V.  Cummings,  106  U. 
S.  700,  27  L.  Ed.  206;  Accident  Ins.  Co. 
V.  Crandal,  120  U.  S.  527,  530,  30  L.  Ed. 
740.  See,  also,  Chicago,  etc.,  R.  Co.  v. 
Lowell,  151  U.  S.  209,  221,  38  L.  Ed.  131; 
Union  Pac.  R.  Co.  v.  Daniels,  152  U.  S. 
684,  688,  38  L.  Ed.  597;  Union  Pac.  R. 
Co.  v.  Callaghan,  161  U.  S.  91,  95,  40  L. 
Ed.  ■ 

"A  defendant  has  an  undoubted  right 
to  stand  upon  his  motion  for  a  nonsuit, 
and  have  his  writ  of  error  if  it  be  re- 
fused; but  he  has  no  right  to  insist  upon 
his  exception,  after  having  subsequently 
put  in  his  testimony  and  made  his  case 
upon  the  merits,  since  the  court  and  jury 
have  the  right  t<>  consider  the  whole  case 
as  made  by  the  testimony.  It  not  infre- 
quently happens   that  the  defendant  him- 


self, by  his  own  evidence,  supplies  the 
missing  link,  and,  if  not,  he  may  move  to 
take  the  case  from  the  jury  upon  the  con- 
clusion of  the  entire  testimony."  Bogk  v. 
Gassert.  149  U.  S.  17,  23,  37  L.  Ed.  631, 
citing  Grand  Trunk  R.  Co.  v.  Cummings. 
10B  U.  S.  700,  27  L.  Ed.  266;  Accident 
Ins.  Co.  v.  Crandal,  120  U.  S.  527.  30  L. 
Ed.  740;  Northern  Pac.  R.  Co.  v.  Mares, 
123  U.  S.  710,  31  L.  Ed.  296;  Union  Ins. 
Co.  v.  Smith,  124  U.  S.  405.  425,  31  L. 
Ed.  497;  Columbia,  etc.,  R.  Co.  v.  Haw- 
thorne, 144  U.  S.  202,  36  L.  Ed.  405.  See 
the  title  APPEAL  AND  ERROR,  vol.  2, 
pp.   91,   119,  120,  352. 

31.  As  to  effect  on  statute  of  limitations, 
see  the  title  LIMITATION  OF  AC- 
TIONS AND  ADVERSE  POSSESSION. 

33.  Acts  amounting  to  discontinuance. 
— Parasset  V.  Gautier,  2  Dall.  330,  331,  1 
L.    Ed.   402. 

As  by  neglect  to  appeal  in  due  time, 
see  Parasset  v.  Gautier,  2  Dall.  330,  331, 
1   L   Ed.   402. 

34.  Nonappearance  of  the  defendant. — 
Where  a  plea  has  been  pleaded,  and  on 
calling  over  the  docket,  the  plaintiff  ap- 
pears, and  the  defendant  does  not,  the 
judgment  is  entered  for  the  plaintiff, 
without  regarding  the  plea.  It  does  not 
operate  a  discontinuance.  Thus,  it  is 
plain,  that  the  nonattendance  of  the  de- 
fendant is  considered,  in  the  practice  of 
Rhode  Island,  as  an  abandonment  of  his 
plea.  Nor  is  the  practice  without  sanc- 
tion from  the  books  of  English  law;  which 
show  how  a  departure  of  a  part}-,  in  de- 
spite of  the  court,  will  be  recorded,  and 
how,  in  almost  any  stage  of  a  suit,  it  may 
be  a  ground  for  rendering  judgment 
against  him.  It  is  material,  too,  that  the 
judgment  is  expressly  rendered  upon  the 
defendants  making  default.  Brown  V. 
Bramm,  3  Dall.  344,  353,  1  L  Ed.  629.  See 
ante,  "Nonappearance  of  Plaintiff,  or  Fail- 
ure to   Prosecute,"   II,   B,  1,  a,   (2). 

35.  Effect.— Parasset  v.  Gautier,  2  Dall. 
330,  332,   1   L   Ed.   402,   where   it   was   said 
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IV.    Retraxit. 

See  ante,  ''Definitions  and  Distinctions,"  I. 

V.    Nolle  Prosequi. 

As  to  non  pros,  or  nolle  pros,  in  civil  cases,  see  ante,  "Dismissal  and  Non- 
suit," II. 

A.  When  Entered. — In  General. — Public  prosecutions,  even  after  they  are 
entered  in  court,  are  so  far  under  the  control  of  the  district  attorney  that  he 
may  enter  a  nolle  prosequi  at  any  time  before  the  jury  is  empaneled  for  the 
trial  of  the  case,  except  in  cases  where  it  is  otherwise  provided  in  some  act 
of  congress.30 

After  Submission  to  Jury. — A  nolle  prosequi  upon  certain  counts  of  an 
indictment  may  be  entered  by  the  prosecution,  after  the  submission  of  the  case 
lo  the  jury,  without  working  any  injury  to  the  defendants.37 

B.  Effect. — A  nolle  prosequi  works  no  acquittal,  and  leaves  the  prosecution 
just  as  though  no  such  count  had  ever  been  inserted  in  the  indictment.38 


DISMISSED  AGREED.— See  Agreed,  vol.  1,  p.  204. 

DISORDER.— See  the  title  Ambassadors  and  Consuls,  vol.  1.  p.  284. 

DISPOSE.— See,  also,  Bargain,  vol.  3.  p.  200.     See  note  1. 


that,  if  possible,  consistently  with  the  law, 
to  prevent  the  plaintiff's  suffering  in  con- 
sequence of  a  slip  of  his  attorney,  causing 
a  discontinuance,   it   should   be   done. 

36.  Entry  of  nolle  prosequi. — Con- 
fiscation Cases,  7  Wall.  454,  457,  19 
L.  Ed.  196.  See,  also,  the  titles  CRIM- 
INAL LAW,  ante.  p.  43;  DISTRICT 
AND  PROSECUTING  ATTORNEYS; 
INDICTMENTS,  INFORMATIONS. 
PRESENTMENTS  AND  COM- 
PLAINTS. 

37.  Nolle  pros,  of  particular  counts  after 
submission  to  jury. — When  the  jury  were 
brought  into  court,  the  fact  was  "disclosed 
by  polling  them,  that  they  were  agreed 
upon  a  verdict  of  guilty  under  the  first 
and  second  counts  of  the  indictment,  but 
could  not  agree  as  to  the  third  and 
fourth  counts.  Thereupon,  the  attorney 
for  the  state,  in  the  presence  of  the  jury, 
proposed  to  enter  a  nolle  prosequi  as  to 
the  third  and  fourth  counts.  The  jury 
having  been  sent  out,  the  court  permitted 
a  nolle  prosequi  upon  those  counts  to  be 
entered.  Of  this  fact  the  jury  were  in- 
formed, and  being  instructed  to  pass  only 
on  the  remaining  counts,  they  retired,  and 
returned  into  court  a  verdict  of  guilty,  in 
manner  and  form  as  charged  in  the  in- 
dictment. It  was  held  that  the  entry  of 
a  nolle  prosequi  as  to  the  third  and 
fourth  counts  was,  in  legal  effect,  a  con- 
sent to  the  acquittal  of  the  defendants  in 
respect  to  the  offenses  therein  named,  and, 
therefore,  did  not  work  any  injur}'  to 
them.  Cross  v.  North  Carolina,  132  U. 
S.    131,   140,   33    L    Ed.    287. 

"There  was  nothing  in  all  this  amount- 
ing to  a  deprivation  of  the  liberty  of  the 
defendants  without  due  process  of  law 
At  most  it  was  a  mere  error  in  procedure 
or  practice  that  did  not  affect  the  sub- 
stantial rights  of  the  accused.  What  was 
permitted   to   be    done   was    to     the     end 


simply  that  the  jury  might  return  a  ver- 
dict upon  those  counts  in  the  indictment 
upon  which  they  were  agreed."  Cross  v. 
North  Carolina,  132  U.  S.  131.  140,  33  L. 
Ed.  287. 

38.  Effect.— Dealy  v.  United  States,  152 
U.  S.  539.  542,  38  L  Ed.  545.  See  the 
titles  AUTREFOIS,  ACQUIT  AND 
CONVICT,  vol.  2,  p.  751;  CRIMINAL 
LAW,  ante,  p.  43;  INDICTMENTS.  IN- 
FORMATIONS.  PRESENTMENTS 
AND  COMPLAINTS. 

1.  Dispose  of. — In  a  grant  of  public 
lands  in  aid  of  a  railroad,  it  was  provided 
that  the  lands  granted  should  be  subject 
to  settlement  and  pre-emption,  if  not  sold 
or  disposed  of  by  the  company  before  the 
expiration  of  three  years.  In  construing 
this  provision,  the  court  said:  "The 
phrase  'or  disposed  of  must,  therefore, 
have  some  distinctive  meaning,  some 
meaning  beyond  the  word  'sold.'  *  *  * 
Some  of  the  lands  might  be  sold  as  the 
work  was  progressing,  and  others  could  be 
used  in  aid  of  the  construction  only  by 
pledging  them  to  persons  who  might  be 
willing  to  advance  money  on  the  faith  of 
their  prospective  value.  But  whether  sold 
or  used  as  a  security  for  money  loaned 
to  advance  the  construction  of  the  road, 
they  were  equally  employed  for  the  pur- 
pose for  which  they  were  granted.  The 
words  disposed  of  arc  undeniably  apt 
\vrds  to  indicate  a  transfer  by  mortgage." 
Piatt  v.  Union  Pac.  R.  Co.,  99  U.  S.  48.  59, 
61,    25    L    Ed.    424. 

In  Phelps  v.  Harris.  101  U.  ?.  :!70,  380, 
25  L.  Ed.  855,  it  is  said:  "The  expression 
'to  dispose  of  very  broad,  and  signifies 
more  than  'to  sell.'  Selling  is  but  one 
mode  of  disposing  of  property. 
Now,  whilst,  it  may  be  true  that  when  the 
words  'disposed  of  are  used  in  connection 
with  the  word  '-ell,'  in  the  phrase  'to  sell 
and   dispose   of,'   they  may   often   be   con- 
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DISTRIBUTEES. 


DISPOSITION.— See  Final. 

DISSEISIN. — See  the  title  Limitation  of  Actions  and  Adverse;  Posses- 
sion. As  to  conveyance  by  disseisee,  see  the  title  Champerty  and  Mainte- 
nance, vol.  3,  p.  670. 

DISSOLUTION. — As  to  dissolution  of  corporations  generally,  see  the  title 
Corporations,  vol.  4,  p.  789,  et  seq.  As  to  dissolution  of  banks,  ^ee  the  title 
Banks  and  Banking,  vol.  3,  p.  197.  As  to  dissolution  of  voluntary  association, 
see  the  title  Associations,  vol.  2,  p.  635.  As  to  dissolution  of  partnerships,  see 
the  title  Partnership.  As  to  dissolution  of  injunctions,  see  the  title  Injunc- 
tions. As  to  dissolution  of  attachments,  see  the  title  Attachment  and  Gar- 
nishment, vol.  2,  p.  684. 

DISTANCE. — As  to  weight  of  testimony  to  prove,  see  the  title  Evidence. 
As  to  courses  and  distances,  see  the  title  Boundaries,  vol.  3,  p.  465. 

DISTILLATION.— See  note  1. 

DISTILLED  SPIRITS.— See  note  2. 

DISTILLERY   WAREHOUSE.— See   Bonded   Warehouse,   vol.   3,   p.   381. 

DISTRESS.— See  the  titles  Constitutional  Law,  vol.  4,  p.  249;  Due 
Process  of  Law  ;  Sheriffs  and  Constables.  As  to  distress  for  rent,  see  the 
title  Landlord  and  Tenant.  As  to  distress  for  taxes,  see  the  titles  Revenue 
Laws;  Taxation.  As  to  distress  warrant  against  revenue  officer,  see  the  title 
Revenue  Laws.  As  to  warrant  as  evidence,  see  the  title  Documentary  Evi- 
dence. 

DISTRIBUTEES. — See  references  under  Heirs  and  Distributees. 


strued  to  mean  a  disposal  by  sale;  it  does 
not  necessarily  follow  that  when  power  is 
given  generally,  and  without  qualification 
by  associated  words,  to  dispose  of  prop- 
erty, leaving  the  mode  of  disposition  to 
the  discretion  of  the  agent,  that  the  power 
should  not  extend  to  a  disposal  by  barter 
or  exchange,  as  well  as  to  a  disposal  by 
sale.  The  word  is  nomen  generalissimum, 
and  standing  by  itself,  without  qualifica- 
tion,  has  no   technical   signification." 

"Sold  or  disposed  of"  means  a  disposi- 
tion final  and  irrevocable.  Ham  v. 
Missiuri,  18  How.  126,  15  L.  Ed.  334. 

To  lease  property,  is  to  dispose  of  it. 
"The  definition  of  the  words  dispose  of  or 
'sell,'  in  this  article,  must  be  considered 
with  reference  to  the  remainder  of 
the  contract,  to  ascertain  its  meaning. 
Obviously  the  word  dispose  must  have 
some  meaning  in  the  contract,  and  is  not 
synonymous  with  the  word  'sell.'  It 
would  be  useless,  if  such  were  its  con- 
struction. It  must  mean  something  more 
or  something  less  than  the  word  'sell.' 
In  the  circumstances  of  this  case,  it  would 
seem  to  mean  something  more.  The 
references  of  counsel  in  their  briefs  to 
decided  cases  attempting  to  define  that 
word  are  of  course  of  very  little  avail, 
as  in  each  instance  it  must  be  taken  in 
connection  with  the  circumstances  in 
which  it  is  used.  In  the  language  of  this 
<  ourt  in  the  case  of  Phelps  v.  Harris,  101 
U.  S.  370,  380,  25  L.  Ed.  855,  'the  ex- 
pression "to  dispose  of"  is  very  broad, 
and  signifies  more  than  "to  sell."  Selling 
i^  but  one  mode  of  disposing  of  prop- 
erty.'" Hill  v.  Sumner,  132  U.  S.  118,  123, 
33   L.   Ed.  284. 

The  words  dispose  of  the  public  lands, 


used  in  the  constitution  of  the  United 
States,  cannot,  under  the  decisions  of  the 
supreme  court,  receive  any  other  con- 
struction than  that  congress  has  the 
power,  in  its  discretion,  to  authorize  the 
leasing  of  the  lead  mines  on  the  public 
lands  in  the  territories  of  the  United 
States.  United  States  v.  Gratiot,  14  Pet. 
526,  10  L.  Ed.  573.  See,  generally,  the 
titles  MINES  AND  MINERALS;  PUB- 
LIC LANDS. 

1.  Distillation. — In  United  States  v. 
Tenbroek,  2  Wheat.  248,  258,  4  L  Ed. 
231,  it  is  said:  "The  rectification  or  purifi- 
cation of  spirits,  after  their  distillation  has 
been  complete,  in  order  to  fit  them  for 
certain  purposes  of  combination  with 
other  materials,  is  no  part  of  the  process 
of  distillation,  and  is  not  a  breach  of  the 
provisions  of  the  act  of  congress.  The 
distillation  of  spirits,  and  the  rectification 
of  them,  after  they  are  distilled,  appear  to 
be  distinct  and  separate  acts."  See,  gen- 
erally, the  titles  INDICTMENTS, 
INFORMATIONS,  PRESENTMENTS 
AND  COMPLAINTS;  INTOXICATING 
LIQUORS;    REVENUE   LAWS. 

2.  Distilled  spirits. — In  Sarlls  v.  United 
States,  152  U.  S.  570,  572,  38  L  Ed.  556, 
it  is  said:  "Looking  to  other  statutes  of 
the  United  States,  we  find  that  the  terms 
'spirituous  liquors'  or  distilled  spirits, 
and  'malt  liquors,'  are  not  used  as 
synonymous."  See,  also,  Thompson  v. 
United  States,  142  U.  S.  471,  474,  35  L.  Ed. 
1084.  See,  generally,  the  titles  INDICT- 
MENTS, INFORMATIONS.  PRESENT- 
M  f  NTS  AND  COMPLAINTS; 
1VPOXTCATING  LIQUORS;  REVE- 
NUE LAWS. 
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DISTRIBUTION.— See  note   1. 
DISTRICT.— See  note  2. 


1.  Distribution. — In  Robinson  v.  Fair, 
128  U.  S.  53,  84,  32  L.  Ed.  415,  it  is  said: 
"Distribution  neither  gives  a  new  title  to 
property,  nor  transfers  a  distinct  right  in 
the  estate  of  the  deceased  owner,  but  is 
-imply  declaratory  as  to  the  persons  upon 
whom  the  law  casts  the  succession,  and 
the  extent  of  their  respective  interests; 
while  partition  in  most,  if  not  in  all,  of 
its  aspects,  is  an  adversary  proceeding,  in 
which  a  remedial  right  to  the  transfer  of 
property  is  asserted,  and  resulting  in  a 
decree  which,  either  ex  proprio  vigore  or 
as  executed,  accomplishes  such  transfer." 
See  the  titles  BANKRUPTCY,  vol.  2,  p. 
913;  DESCENT  AND  DISTRIBUTION; 
EXECUTORS  AND  ADMINISTRA- 
TORS. 

2.  District. — The  sixth  section  of  the  act 
of  June  7,  1862,  to  which  the  act  of 
February  6,  1863,  was  a  supplement, 
enacted  that  the  board  of  tax  commis- 
sioners should  "enter  upon  the  discharge 
of  the  duties  of  their  office  whenever  the 
commanding  general  of  the  forces  of  the 
United  States,  entering  into  an  insurrec- 
tionary state  or  district,  should  have 
established  the  military  authority  through- 
out any  parish  or  district  or  county  of  the 
same."  In  holding  the  city  of  Memphis, 
Tennessee,  a  district  within  this  provision, 
that  city  having  territorial  limits  and  a 
municipal  organization,  with  taxing  power 
and  assessments  distinct  from  the  county 
of  which   it   was   a   part,   the    court    said: 


"It  was  in  a  very  proper  sense  a  district, 
and,  we  think,  a  district  within  the  mean- 
ing of  the  acts  of  congress.  Those  acts 
manifestly  had  in  view  not  merely  the 
larger  civil  divisions  of  a  state  or  terri- 
tory, but  'portions  of  a  state,'  'sections 
of  country,'  or  'conquered  territory.'" 
Keely  v.  Sanders,  99  U.  S.  441,  446,  448, 
25  L.  Ed.  327.  As  to  the  meaning  of  the 
phrase  "Colony  district  or  people,"  see  the 
title  NEUTRALITY.  And  see  PEOPLE. 
See,  also,  The  Three  Friends,  166  U.  S.  1, 
41  L.  Ed.  837. 

In  Union  Pac.  R.  Co.  v.  Cheyenne,  113 
U.  S.  516,  524,  28  L.  Ed.  1098,  it  is  said: 
"Note  the  following  passage:  'Said  board 
shall  not  assess  the  value  of  any  machine 
shop  or  repair  shop,  or  other  buildings  not 
situated  on  said  right  of  way  or  grounds, 
or  other  real  estate  of  any  corporation  or 
company  within  this  territory;  but  it  shall 
be  the  duty  of  the  assessor  of  the  county 
or  district  in  which  said  machine  or  repair 
shops,  or  other  buildings,  or  grounds,  or 
other  real  estate  is  situated,  to  assess  the 
same,  and  make  return  thereof  in  the  man- 
ner now  provided  for  the  assessment  and 
return  of  real  estate.'  In  using  the  words 
'county  or  district'  in  this  clause,  is  not  the 
latter  word  district  used  in  its  largest 
sense,  to  signify  any  subordinate  terri- 
torial division  whatever  less  than  a 
county?  It  seems  to  us  that  the  language 
used    is    intended    to    cover    every    case." 
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2,  pp.  739,  742;  Banks  and  Banking,  vol.  3,  p.  158;  Clerks  of  Court,  vol.  3, 
l>.  849;  Criminal  Law,  ante,  p.  43;  Dismissal,  Discontinuance  and  Non- 
suit, ante,  p.  350;    Fines;    Indictments,  Informations,  Presentments  and 

(396) 


DISTRICT  AND  PROSECUTING  ATTORNEYS. 


397 


Complaints;  Intervention;  Mandamus;  Mortgages  and  Deeds  of  Trust; 
Penalties  and  Forfeitures;  Postal  Laws;  Privileged  Communications; 
Revenue  Laws;  Sheriffs  and  Constables;  United  States  Marshals. 

As  to  the  presentation  of  a  petition  for  a  writ  of  mandamus  by  the  prosecuting 
attorney  of  a  state,  see  the  title  Mandamus.  As  to  a  statement  made  to  a  dis- 
trict attorney  as  being  a  privileged  communication,  see  the  title  Privileged  Com- 
munications. As  to  the  reimbursement  of  a  United  States  marshal  for  blanks 
furnished  to  the  LTnited  States  district  attorney  of  his  district,  see  the  title  United 
States  Marshals. 

I.  Appointment. 

A.  Of  District  Attorney. — The  statutes  provide  that  with  the  exception  of 
■certain  districts  therein  named,  there  shall  be  appointed  in  each  judicial  district 
of  the  LTnited  States  a  person  learned  in  the  law  to  act  as  attorney  for  the  United 
States  in  such  districts.1 

Power  of  President. — The  president  of  the  United  States  has  the  power  to 
appoint  a  district  attorney  of  the  United  States  with  the  advice  and  consent  of 
the  senate.2 

B.  Of  Assistant. — It  is  provided  by  statute  that  the  attorney  general  shall, 
whenever  in  his  opinion,  the  public  interest  requires  it,  employ  and  engage  in 
the  name  of  the  United  States,  such  attorneys  and  counselors  at  law  as  he  may 
think  necessary  to  assist  the  district  attorneys  in  the  discharge  of  iheir  duties.3 
A  person  who  receives  a  commission  as  special  assistant  to  a  district  attorney 
for  the  trial  of  particular  cases,  or  for  a  single  term  of  court  or  for  any  other 
limited  period  of  time,  is  not  an  assistant  district  attorney  within  the  meaning 
of  §  365,  Revised  Statute  of  the  United  States.4 

II.    Powers  and  Duties. 

A.  In  General. — District  attorneys  of  the  United  States  derive  their  author- 
ity from  the  acts  of  congress,  and  their  rights  and  duties  are  to  be  collected  from 
those  acts.5 

To  Represent  United  States  in  All  Litigation. — And  it  may  be  stated 
as  a  general  rule,  that  it  is  their  duty  to  represent  the  United  States  in  all  cases 
whether  of  a  civil  or  criminal  nature,  pending  in  the  district  courts  of  their 
districts.6 

Duties  Limited  to  His  Own  District. — The  duties  of  a  district  attorney 
are  limited  by  the  boundaries  of  his  district,  and  while  he  is  required  to  dis- 
charge all  his  official  duties  within  this  district,  he  is  not  required  to  go  be- 
yond them.7 


1.  Appointment. — Fed.  Stat.  Anno.,  vol. 

4,  p.  70,  §  767;  Rev.  Stat.,  United  States, 
§   767;    Parsons   v.    United    States,    167    U. 

5.  324,  328,  42  L.  Ed.  185;  Levy  Court  v. 
Ringgold,  5  Pet.  451,  454,  8  L.  Ed.  188; 
United  States  v.  Johnson,  173  U.  S.  363, 
365,  43  L.   Ed.  731. 

2.  Parsons  v.  United  States,  167  U.  S. 
324,   42   L.    Ed.    185. 

3.  Appointment  of  assistant. — Fed.  Stat. 
Anno.,  vol.  4,  p.  70,  §  363;  Rev.  Stat.,  § 
363;  United  States  v.  Crosthwaite,  168  U. 
S.   375,  378,  42   L.   Ed.   507. 

4.  Appointment  for  a  limited  time. — 
United  .States  v.  Crosthwaite,  168  U  S. 
375,   381,   42   L.    Ed.   507. 

5.  Derivation  of  authority. — Levy 
Court  v.  Ringgold,  5  Pet.  451,  453,  8  L. 
Ed.  188.  See,  generally,  the  title  PUB- 
LIC OFFICERS. 

6.  To  represent  government. — Levy 
Court   v.    Ringgold,   5    Pet.    451,   8    L.    Ed. 


188;  Benton  v.  Woolsey,  12  Pet.  27,  9  L. 
Ed.  987;  United  States  v.  Curry,  6  How. 
106,  111,  12  L.  Ed.  363;  Confiscation 
Cases,  7  Wall.  454,  457,  19  L.  Ed.  196;  Mc- 
Laughlin v.  United  States,  107  U.  S.  526,  27 
L.  Ed.  621;  United  States  v.  Smith,  158 
U.  S.  346,  353,  39  L.  Ed.  1011;  Hilborn  v. 
United  States,  163  U.  S.  342,  345,  41  L. 
Ed.    183. 

It  is  essential  to  the  interests  of  the 
government  that  in  all  suits,  criminal  and 
civil,  in  which  it  is  interested,  the  at- 
torney general  shall  be  at  liberty  to  call 
upon  the  district  attorney  to  represent  it. 
United  States  v.  Smith,  158  U.  S.  346,  356, 
39  L.  Ed.  1011. 

7.  Limited  to  boundaries  of  his  district. 
— United  States  v.  Winston,  170  U.  S.  522, 
525,  42  L  Ed.  1130;  United  States  v.  Gar- 
ter, 170  U.  S.  527,  42  L.  Ed.  1133;  United 
States  ?'.  Herron,  170  U.  S.  527,  42  L.  Ed. 
1132;  United  States  v.  Johnson,  173  U.  S. 
363,  374,  43  L.  Ed.  731. 
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B.  Civil  Actions — 1.  Commencement  of  Actions. — Civil  suits  in  the  name 
and  for  the  benefit  of  the  United  States  are  instituted  by  the  district  attorney.8 

2.  Authority  from  Attorney  General  to  Bring  Suit. — It  seems  to  have 
been  held,  that  a  duly  certified  copy  of  a  letter  from  the  attorney  general  to  a 
district  attorney  was  sufficient  evidence  of  his  authority  to  bring  a  suit  to  set 
aside  a  patent  of  land.9 

3.  Power  to  Direct  Prosecution. — The  district  attorney  of  the  United 
States,  in  the  absence  of  any  directions  from  the  attorney  general,  has  authority 
to  control  and  direct  the  prosecution  of  all  civil  actions  which  are  in  the  name 
of  or  for  the  benefit  of  the  United  States.10  And  this  is  true  in  cases  in  which 
the  United  States  is  defendant  as  well  as  those  in  which  it  is  plaintiff.11  But 
it  has  been  held,  that  the  control  of  the  district  attorney  over  cases  of  a  civil 
nature,  ceases  as  soon  as  it  is  transferred  to  the  supreme  court  of  the  United 
States  either  by  appeal,  writ  of  error  or  certificate  of  division  of  opinion.12 

4.  Foreclosure  of  Mortgage. — It  has  been  held,  that  under  the  practice  of 
the  district  court  for  the  northern  district  of  New  York,  the  district  attorney  of 
the  United  States  could  file  an  information  in  his  own  name  to  foreclose  a  mort- 
gage given  to  the  United  States.13 

5.  Actions  by  and  against  Receivers  of  National  Banks. — It  is  the  duty 
of  a  district  attorney  of  the  United  States  to  conduct  all  suits  and  proceedings 
arising  out  of  the  law  governing  national  banking  associations,  in  which  its  of- 
ficers and  agents  are  parties,  and  this  includes  receivers  as  well  as  other  of- 
ficers.14 


8.  Duty  to  institute  civil  actions. — Con- 
fiscation Cases,  7  Wall.  454.  457,  19  L.  Ed. 
196;  Hilborn  v.  United  States,  163  U.  S. 
342,   41   L.   Ed.    183. 

9.  Authority  to  commence  action. — 
McLaughlin  v.  United  States,  107  U.  S. 
526,  27  L.  Ed.  621.  See  the  title  PUBLIC 
LANDS. 

As  to  the  raising  of  objection  for  the 
first  time  in  an  appellate  court  that  the 
district  attorney  is  without  authority  to 
bring  suit,  see  the  title  APPEAL  AND 
ERROR,  vol.  2,  p.  112.  See,  also,  the 
title  ATTORNEY  GENERAL,  vol.  2,  p. 
739. 

10.  Direction  of  prosecution. — Confis- 
cation Cases,  7  Wall.  454,  457,  19  L.  Ed. 
196;  Hilborn  v.  United  States,  163  U.  S. 
342,  345,   41   L.   Ed.   183. 

The  settled  rule  is  that  those  courts 
will  not  recognize  any  suit,  civil  or  crim- 
inal, as  regularly  before  them,  if  prose- 
cuted in  the  name  and  for  the  benefit  of 
the  United  States,  unless  the  same  is 
represented  by  the  district  attorney,  or 
some  one  designated  by  him  to  attend  to 
such  business,  in  his  absence,  as  may  ap- 
pertain to  the  duties  of  his  office.  Con- 
fiscation Cases,  7  Wall.  454,  457,  19  L.  Ed. 
196. 

As  to  the  direction  of  criminal  prose- 
cutions, see  post,  "Direction  of  Prosecu- 
tions,"  II,  C,  2. 

11.  Where  government  is  defendant. — 
Confiscation  Cases.  7  Wall.  454,  458,  19 
L.  Ed.  196;  United  States  v.  Smith,  158 
U.  S.  346,  353,  39  L.  Ed.  1011;  Hilborn  V. 
United  States,  163  U.  S.  342,  345,  41  L. 
Ed.    183. 

The    words    "to    prosecute    all    civil    ac- 

tioi  nUl    not    be    interpreted    in    any 

hnical  but   should   be   construed 


as  covering  any  case  in  which  the  dis- 
trict attorneys  are  employed  to  prosecute 
the  interests  of  the  government  in  any 
civil  action,  whether  such  interest  be  the 
subject  of  attack  or  of  defense.  United 
States  v.  Smith,  158  U.  S.  346,  353,  39  L. 
Ed.  1011;  Hilborn  v.  United  States,  163 
U.    S.    342,    345,   41    L.    Ed.    183. 

12.  Control  of  district  attorney  ceases 
on  transfer  to  the  supreme  court. — Con- 
fiscation Cases,  7  Wall.  454,  458,  19  L.  Ed. 
196. 

13.  Foreclosure  of  mortgage. — Benton 
v.  Woolsey,  12  Pet.  27,  9  L.  Ed.  987.  See, 
also,  the  titles  MORTGAGES  AND 
DEEDS  OF  TRUST;  PARTIES; 
UNITED  STATES. 

The  district  attorney  of  the  United 
States  filed  an  information  in  his  own 
name,  in  behalf  of  the  United  States,  in 
the  district  court  for  the  northern  district 
of  New  York,  to  enforce  a  mortgage 
given  to  the  United  States,  by  Woolsey, 
one  of  the  defendants.  This  form  of  pro- 
ceeding had  been  for  a  long  time  used, 
without  objection,  in  the  courts  of  the 
United  States,  in  New  York;  and  was 
doubtless  borrowed  from  the  form  used  in 
analogous  cases,  in  the  courts  of  the 
state  of  New  York,  where  the  state  itself 
was  the  plaintiff  in  the  suit;  the  United 
States  may  be  considered  as  the  real  party, 
although,  in  form,  it  is  the  information 
and  complaint  of  the  district  attorney. 
Benton  v.  Woolsey,  12  Pet.  27,  9  L.  Ed. 
987. 

14.  Actions  concerning  receivers  of 
national  banks. — Gibson  v.  Peters,  150  U. 
S.  342,  37  L.  Ed.  1104:  Bank  v.  Pahquioque, 
i  )  Wall.  383.  400.  20  L.  Ed.  sin.  See.  also, 
th.  titles  BANKS  \ND  RANKING,  vol. 
3.  n.  188:  PUBLIC  OFFICERS;  RE- 
CEIVERS. 
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6.  Defending  Suits  against  Officers  of  Revenue  Service. — One  of  the 
duties  of  a  district  attorney  is  to  appear  in  behalf  of  the  defendants  in  all  suits 
or  proceedings  pending  in  his  district  against  collectors,  or  other  officers  of  the 
revenue,  for  any  act  done  by  them  or  for  the  recovery  .of  any  money  exacted 
by  or  paid  to  such  officers  and  by  them  paid  into  the  treasury.15 

7.  Appearance  in  Circuit  Court  of  Appeals. — But  a  district  attorney  is 
not  required  as  part  of  his  official  duties  to  prosecute  or  defend  proceedings 
pending  in  the  court  of  appeals.16 

8.  To  Prosecute  an  Appeal. — The  district  attorney  has  authority  to  take 
an  appeal  from  a  judgment  against  the  United  States,  and  if  it  should  appear 
that  the  attorney  general  has  not  directed  it  to  be  brought  it  will  not  vitiate  the 
appeal   where  he  afterwards  sanctions  the  action  of  district  attorney.17 

9.  Power  to  Compromise  a  Suit. — The  power  to  compromise  a  suit  in 
which  the  United  States  is  a  party  does  not  exist  with  the  district  attorney.18 

10.  Intervention. — A  district  attorney  of  the  United  States  may  intervene 
in  a  suit  to  which  the  United  States  while  not  technically  a  party,  yet  has  prop- 
erty rights  which  are  involved  in  the  determination  of  the  suit.19 

11.  Discontinuance  and  Nonsuit. — As  to  the  power  of  a  district  attorney 
to  consent  to  a  discontinuance  or  nonsuit,  see  the  title  Dismissal,  Discontinu- 
ance and  Nonsuit,  ante,  p.  356. 

C.  Criminal  Prosecutions — 1.  In  General. — The  district  attorney  is  spe- 
cially charged  with  the  prosecution  of  all  delinquents  for  crimes  and  offenses, 
cognizable  under  the  authority  of  the  United  States.20  And  these  duties  do  not 
end  with  the  judgment  or  order  of  the  court ;  but  he  is  bound  to  provide  the 
marshal  with  all  necessary  process  to  carry  into  execution  the  judgment  of  the 
court;  this  falls  within  his  general  superintending  authority  over  the  prosecu- 
tion.21 

2.  Direction  of  Prosecutions. — Public  prosecutions  of  criminal  offenses 
against  the  United  States,  until  they  come  before  the  court  to  which  they  are 
returnable,  are  within  the  exclusive  direction  of  the  district  attorney.22 


15.  Suits    involving    revenue    officer. — 

United  States  v.  Johnson,  173  U.  S.  363, 
365,  43  L.  Ed.  731;  Hilborn  v.  United 
States,  163  U.  S.  342,  345,  41  L.  Ed.  183.' 
See,  generally,  the  title  REVENUE 
LAWS. 

16.  Appearance  in  circuit  court  of  ap- 
peals.— United  States  v.  Garter,  170  U.  S. 
527,  529,  42  L-  Ed.  1133;  United  States  v. 
Winston,  170  U.  S.  522,  524,  42  L.  Ed. 
1130;  United  States  v.  Herron,  170  U.  S. 
527,  42  L.  Ed.  1132;  United  States  v. 
Johnson,  173  U.  S.  363,  374,  43  L.  Ed.  731. 

It  is  not  a  part  of  the  official  duties  of 
the  district  attorney  of  the  district  in 
which  at  the  time  a  session  of  the  court 
of  appeals  is  held  to  assume  the  manage- 
ment and  control  of  government  cases  in 
that  court.  United  States  v.  Garter,  170 
U.   S.   527,   529,  42    L.    Ed.   1133. 

17.  To  prosecute  an  appeal. — United 
States  v.  Curry,  6  How.  106,  12  L.  Ed.  363. 
See.  generally,  the  title  APPEAL  AND 
ERROR,  vol.  1,  p.  333. 

The  9th  section  of  the  act  of  May  26th, 
1824,  relative  to  the  action  of  the  attorney 
general  in  cases  of  appeal,  is  only  di- 
rectory, and  its  nonobservance  does  not 
vitiate  an  appeal,  provided  it  be  taken  by 
the  district  attorney  and  sanctioned  in 
this  court  by  the  attorney  general.  United 
States  v.  Curry,  6  How.  106,  12  L.  Ed. 
363. 


18.  To  compromise  suit. — United  States 
V.  Beebe,  180  U.  S.  343.  351,  45  L.  Ed.  563. 
See  the  title  ATTORNEY  AND 
CLIENT,  vol.  2,  p.  714. 

19.  Power  to  intervene. — Stanley  v. 
Schwalby,  147  U.  S.  508,  37  L.  Ed.  259. 
See,  also,  the  title  INTERVENTION. 

20.  Prosecution  of  offenses  against  the 
United  States.— Lew  Court  v.  Ringgold, 
5  Pet.  451,  8  L.  Ed.  188;  United  States  v. 
Smith,  158  U..  S.  346.  353,  39  L.  Ed.  1011; 
Hilborn  v.  United  States,  163  U.  S.  342, 
345,  41  L.  Ed.  183;  United  States  v. 
Johnson,  173  U.  S.  363,  365,  43  L.  Ed. 
731;  Confiscation  Cases,  7  Wall.  454,  457, 
19  L.  Ed.  196;  Vogel  v.  Gruaz,  110  U.  S. 
311,  28  L.  Ed.  158;  Tennessee  v.  Davis,  100 
U.  S.  257,  297,  25  L.  Ed.  648;  Whiskey 
Cases,  99  U.  S.  594,  25  L.  Ed.  399;  In  re 
Lane.  135  U.  S.  443,  449,  34  L  EH.  219; 
Florist  v.  Georgia.  17  How.  478,  500. 
15  L.  Ed.  181;  McLaughlin  v.  United 
States,  107  U.  S.  526,  528,  27  L.  Ed.  621. 
See.  generally,  the  title  CRIMINAL 
LAW,   ante,   p.   43. 

21.  Duty  t  o  provide  marshal  with 
process. — Levy  Court  v.  Ringgold,  5  Pet. 
451.  8  L.  Ed.  188.  See.  also,  the  title 
UNITED   STATES    MARSHALS. 

22.  Direction  of  proseem'on. — Confisca- 
tion Cases,  7  Wall.  454,  157,  to  I.  Ed.  196; 
Tennessee  v.  Davis.  100  I'.  S  257,  297,  25 
L.  I'M.  i'>1n  dissenting  opinion. 

As    to    the    direction    of   prosecution    of 
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3.  Necessity  for  Signing  Indictment. — As  to  whether  or  not  the  signa- 
ture of  a  district  attorney  is  necessary  to  the  validity  of  an  indictment,  see  the 
title  Indictments,  Informations,  Presentments  and  Complaints. 

4.  Power  to  Grant  Immunity  to  Witness. — The  district  attorney  has  no 
authority  to  contract  that  a  person  accused  of  an  offense  against  the  United 
States  shall  not  he  prosecuted  or  his  property  subjected  to  condemnation  there- 
for, if.  when  examined  as  a  witness  against  his  accomplices,  he  discloses  fully 
and  fairlv  his  and  their  guilt.23 

5.  Power  to  Enter  Nolle  Prosequi. — See  the  title  Dismissal,  Discontin- 
uance and  Nonsuit,  ante,  p.  356. 

III.  Tenure  and  Removal. 

A.  Duration  of  Term. — The  term  of  office  of  a  district  attorney  of  the 
United  States  is  fixed  by  statute  at  four  years.  When  this  four  years  comes 
round,  his  right  or  power  to  perform  the  duties  of  the  office  is  at  an  end,  as  com- 
pletely as  if  he  had  never  held  the  office.24  And  this  statute  has  been  construed 
to  mean,  that  where  not  sooner  removed  by  the  president,  his  term  shall  not  ex- 
tend over  four  years.25 

B.  Removal  and  Appointment  of  Successor. — Authority  to  Remove. 
— The  president  of  the  United  States  has  the  power  to  remove  a  district  at- 
torney at  pleasure  before  the  expiration  of  the  term  for  which  he  was  ap- 
pointed.26 

President's  Power  to  Appoint  Successor. — Where  a  district  attorney  is 
removed  before  the  expiration  of  his  term,  the  president  of  the  United  States 
may.  with  the  advice  and  consent  of  the  senate,  appoint  a  duly-qualified  per- 
son to  be  his  successor.27 

IV.    Compensation  and  Mileage. 

A.  Of  District  Attorney — 1.  Salary. — In  certain  districts  the  district  at- 
torney receives  a  stated  salary,  the  amount  of  which  is  definitely  fixed  by  stat- 
ute.28 

2.  Compensation  for  Particular  Services- — a.  Attendance  before  United 
States  Court  or  Commissioner. — A  district  attorney  was  allowed  a  fixed  sum  as 
compensation  for  each  day  of  his  attendance  before  a  United  States  court  or 
commissioner,29  and  while  he  was   prohibited   from  charging  double  compensa- 


civil   action-,   see   ante,   "Power   to   Direct 
Prosecution,"   II,  B,  3. 

Public  prosecutions  against  the  au- 
thority of  the  United  States  are  in  the 
circuit  courts  within  the  exclusive  direc- 
tion of  the  district  attorneys,  but  they 
have  nothing  to  do  with  prosecutions 
against  the  statutes,  peace,  and  dignity  of 
a  state.  Confiscation  Cases,  7  Wall.  454, 
19  L.  Ed.  196;  Tennessee  v.  Davis,  100  U. 
S.  257,  297,  25  L,.  Ed.  648,  dissenting 
opinion. 

23.  Whiskey  Cases,  99  U.  S.  594,  25  L. 
Ed.  399.  See,  generally,  the  titles  AC- 
COMPLICES AND  ACCESSORIES, 
vol.  1,  p.  67,  68;  CRIMINAL  LAW,  ante, 
p.  43;  WITNESSES. 

24.  Duration  of  term. — United  States 
Rev.  Stat.,  S  769;  Badger  v.  United  States, 
(i  :  I'.  S.  599,  601,  :-':;  L.  Ed.  991;  Parsons  v. 
United  Slates,  107  U.  S.  324,  327,  42  L. 
Ed.  185.  See,  generally,  the  title  PUBLIC 
OFFICERS. 

25.  Limited  to  four  years. — Parsons  v. 
United  States,  L67  U.  S  324,  42  L.  Ed. 
L85  See,  generally,  the  title  PUBLIC 
OFFICERS. 

26.  Removal. — Parsons  v.  United  States 


167   U.    S.   324,   42   L.    Ed.   185.      See,   gen- 
erally, the  title  PUBLIC  OFFICERS. 

27.  Appointment  of  successor. — Parsons 
v.  United  States,  167  U.  S.  324,  42  L.  Ed. 
185. 

28.  Salary. — See  Federal  Stat.  Anno., 
vol.  4,  p.  137,  §  7,  29  Stat.  L.  180.  United 
States  v.  Johnson,  173  U.  S.  363,  365,  43 
L.  Ed.  731. 

29.  Attendance  before  court  or  com- 
missioners.— United  States  v.  Erwin,  147 
U.  S.  685,  37  L.  Ed.  331;  United  States  r. 
Jones,  134  U.  S.  483,  33  L.  Ed.  1007;  United 
States  7'.  Smith,  158  U.  S.  346,  352,  39  L 
Ed.  1011;  Gibson  v.  Peters,  150  U.  S.  342, 
345,  37  L.  Ed.  1104.  But  see  Fed.  Stat. 
Anno.,  vol.  4,  p.  137,  §  7,  29  Stat.  L. 
180,  which  provides  a  salary  in  lieu  of 
other    compensation. 

A  United  States  district  attorney  is 
allowed  a  fee  of  five  dollars  for  each  day 
for  his  necessary  attendance  in  a  court 
of  the  United  States,  when  a  court  is  held 
at  his  place  of  abode;  and  for  his  at- 
tendance elsewhere,  five  dollars  for  each 
day  of  the  term.  United  States  v.  Erwin. 
147  U.  S.  685,  686,  37  L-  Ed.  331;  United 
States  v.   Smith,   158  U.   S.   346,  352.  39   L 
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tion  where  both  the  district  and  circuit  courts  are  in  session,30  yet  he  was  en- 
titled to  receive  a  separate  compensation  for  his  services  before  a  court  and  those 
before  a  commissioner,  although  he  appeared  in  both  places  upon  the  same  day.31 

b.  For  Securing  Conznction  in  Criminal  Cases. — The  court  before  which  a 
criminal  case  was  tried  could  allow  the  district  attorney  such  compensation  as  it 
deemed  proper  for  his  services  in  securing  a  conviction  as  long  as  the  maximum 
fee  allowed  by  statute  was  not  exceeded.32  And  the  allowance  so  made  was  not 
subject  to  revision  and  reduction  by  the  attorney  general,  or  officials  of  the 
United  States  treasury.33 

c.  Services  Outside  of  District. — Since  a  district  attorney  is  not  bound  to 
perform  any  official  duties  outside  of  the  district  for  which  he  is  appointed,  if 
he  is  directed  by  the  attorney  general  to  perform  any  services  for  the  govern- 
ment outside  of  its  limits,  he  may  be  allowed  a  reasonable  compensation  there- 
for, and  if  payment  is  refused  he  may  recover  the  same  in  a  proceeding  in  the 
court  of  claims.34 

d.  Condemnation  of  Private  Lands. — An  action  begun  by  a  district  attorney 
by  order  of  the  attorney  general  to  secure  the  condemnation  of  private  lands 
within  the  limits  of  his  district,  for  use  by  the  government  of  the  United  States, 
falls  within  the  scope  of  his  official  duties  and  he  cannot  obtain  extra  compensa- 
tion for  his  services  in  such  proceedings.35 

e.  Appearance  in  Circuit  Court  of  Appeals. — Where  a  district  attorney,  by 
the  direction  of  the  attorney  general  of  the  United  States,  appears  in  the  United 
States  court  of  appeals  and  prosecutes  a  suit  pending  in  that  court,  he  is  per- 
forming a  service  not  coming  within  the  scope  of  his  official  duties,  is  entitled 
to  extra  or  special  compensation   therefor.36 

f.  Appearance  in  Suit  Concerning  Revenue  Laws. — It  was  formerly  the  rule 


Ed.  1011;  Gibson  v.  Peters,  150  U.  S.  342, 
343,  345,  37   L.    Ed.   1104. 

A  district  attorney  is  allowed  a  fee  of 
five  dollars  for  the  time  necessarily  em- 
ployed while  attending  the  examination 
of  a  person  charged  with  crime,  before 
the  United  States  judge  or  commissioner. 
United  States  v.  Erwin,  147  U.  S.  685,  68G, 
37  L.  Ed.  331;  Gibson  v.  Peters,  150  U. 
S.  342.  343.  345.  37  L.   Ed.   1104. 

"The  fact  that  these  per  diems  are  al- 
lowed for  his  attendance  at  his  place  of 
abode  indicates  very  clearly  that  they 
are  not  intended  as  reimbursements  for 
personal  expenses  specially  incurred,  since 
every  man  must  live  somewhere  and  must 
incur  some  expense  in  so  doing.  Reim- 
bursement is  only  intended  in  cases  where 
an  expense  is  incurred  in  the  services  of 
the  government,  which  would  not  be  in- 
curred if  the  claimant  were  living  at  his 
usual  place  of  abode."  United  States  v. 
Smith,  158  U.  S.  346,  352,  39  L.  Ed. 
1011. 

30.  Cannot  charge  double  compensation. 
—United  States  v.  Erwin.  147  U.  S.  685, 
687,  37  L.  Ed.  331.  But  see  Fed.  Stat. 
Anno.,  vol.  4,  p.   137,  29  Stat.   L.   180. 

31.  Appearance  in  two  places  upon  the 
same  day. — United  States  v.  Erwin,  147 
U.  S.  685,  37  L.  Ed.  331.  But  see  Fed. 
Stat.  Anno.,  vol.  4,  p.  137. 

If  the  attendance  of  a  district  attorney 
before  a  court  is  necessary,  he  is  entitled 
to  his  per  diem,  though  it  may  only  be 
necessary  to  remain  a  few  minutes;  and 
if  he  attend  before  a  United  States  com- 
missioner, and  the  case  be  disposed  of 
S  U  S  Enc-26 


without  requiring  his  presence  the  entire 
day,  there  is  no  reason  why  he  is  not  as 
much  entitled  to  his  fees  as  the  commis- 
sioner. United  States  v.  Jones,  134  U. 
S.  483,  33  L.  Ed.  1007;  United  States  v. 
Erwin,  147  U.  S.  685,  686,  37  L.  Ed.  331. 
See,  also,  United  States  v.  King,  147  U. 
S.   676,   685,_  687,  37  L.   Ed.  328. 

32.  Conviction  in  criminal  case. — United 
States  v.  Waters,  133  U.  S.  208,  33  L.  Ed. 
594.  But  see  Fed.  Stat.  Anno.,  vol.  4, 
p.  137,  29  Stat.  L.   180. 

33.  Not  subject  to  reduction. — United 
States  v.  Waters,  133  U.  S.  208,  33  L.  Ed. 
594.  See,  also,  the  title  ATTORNEY 
GENERAL,  vol.  3,  p.  741. 

34.  Services  outside  of  district. — United 
States  v.  Winston,  170  U.  S.  522,  42  L. 
Ed.   1130. 

35.  Condemnation  of  private  lands. — 
United  States  v.  Johnson,  173  U.  S.  363, 
4?,  L.  Ed.  731.  See,  generally,  the  title 
EMINENT  DOMAIN. 

36.  Compensation  for  appearance  in 
circuit  court  of  appeals. — United  States  v. 
Winston,  170  U.  S.  522.  524,  42  L.  Ed. 
1130;  United  States  v.  Garter,  170  U.  S. 
527,  42  L.  Ed.  1133;  United  States  v. 
Herron,  170  U.  S.  527,  42  L.  Ed.  1132; 
United  States  v.  Johnson,  173  U.  S.  363, 
:;;  i,  13  L.  Ed.  731. 

As  to  the  necessity  of  a  district  at- 
torney having  a  certificate  from  the  at- 
torney general  as  a  prerequisite  to 
receiving  compensation  for  services  in  the 
court  of  appeals,  see  post,  "Of  Attorneys 
Appointed  to  Assist  the  District  At- 
torney,"  IV,  B. 
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that  where  a  district  attorney  prosecuted  a  suit  for  the  recovery  of  fines,  pen- 
alties and  forfeitures  for  violation  of  the  revenue  laws,  the  secretary  of  the 
treasury  should  determine  the  amount  of  compensation  he  should  be  allowed 
for  his  services  and  expenses,  and  until  so  allowed  the  district  attorney  could 
maintain  an  action  for  its  recovery.37  And  it  was  provided  by  statute  that  the 
district  attorney  should  be  paid  a  fee  of  two  per  cent  upon  all  moneys  collected 
or  realized,  in  any  suit  or  proceedings  under  the  revenue  laws.38  It  has  been 
held,  that  this  section  applied  only  where  the  money  was  actually  collected  and 
not  merely  where  the  judgment  was  rendered.39 

g.  Conducting  Suits  Arising  Out  of  National  Bank  Act. — The  services  of  a 
United  States  district  attorney  in  prosecuting  or  defending  suits  or  other  pro- 
ceeding, brought  by  or  against  a  receiver  of  a  national  bank  are  within  the  scope 
of  official  duties,'  and  he  is  not  entitled  to  receive  compensation  therefor  out  of 
the  assets  of  the  bank  in  the  hands  of  the  receiver.  He  must  depend  upon  his 
enumeration,  upon  his  salary  and  upon  such  other  fees  as  are  expressly  allowed 
by  statute  in  such  cases.40 

3.  Mileage. — For  traveling  from  the  place  of  his  abode  to  the  place  of  hold- 
ing the  United  States  court  in  his  district,  or  to  the  place  of  any  examination 
before  a  judge  or  commissioner  of  a  person  charged  with  crime,  a  district  at- 
torney of  the  United  States  is  allowed  a  fixed  sum  as  mileage.41  But  where 
a  district  attornev  lives  at  a  place  some  distance  from  the  place  where  the  court  is 
held,  he  is  not  entitled  to  mileage  for  his  traveling  expenses  in  going  to  his  home 
every  Saturday,  and  in  returning  to  the  place  where  court  is  held  the  following 
Mondav  morning,  where  the  session  of  the  court  continue  for  a  long  period.42 

B.  Of  Attorneys  Appointed  to  Assist  the  District  Attorney. — Certifi- 
cate of  Attorney  General  as  a  Prerequisite  to  Compensation. — It  is  pro- 
vided by  statute  that  no  compensation  shall  be  allowed  to  any  person  for 
services  as  attorney  or  counsel  at  law  to  the  United  States,  except  on  a  cer- 
tificate of  the  attorney  general  that  such  services  were  actually  rendered,  and 
no  person  can  receive  compensation  for  such  services  in  the  absence  of  this 
certificate.4-'5  And  where  he  does  not  obtain  such  certificate  either  because  of 
the  failure  or  refusal  of  the  attorney  general,  he  can  only  be  compensated  by 
an  act  of  congress.44    And  a  person  employed  to  aid  a  district  attorney  in  cer- 

37.  Discretion  of  secretary  of  treasury.  the  assets  of  the  bank  before  distribution. 
— United  States  v.  Bashaw.  152  U.  S.  436,  It  was  held  that  his  compensation  was 
38  L.  Ed.  505;  Gibson  v.  Peters,  150  U.  fully  prescribed  by  §§  823  to  827  of  the 
S.  342,  346,  37  L.  Ed.  1104.  But  see  Fed.  Revised  Statutes,  and  that  he  could  not 
Stat.  Anno.,  vol.  4,  p.  137,  §  7,  29  Stat.  recover  anything  in  addition  for  these 
L.  180.  services,  notwithstanding  the  general  lan- 

38.  Statutory  provision. — See  §  825,  Rev.  guage  of  §  5238."  Mullett  v.  United 
Stat.  Gibson  v.  Peters,  150  U.  S.  342,  States.  150  U.  S.  566.  571,  37  L.  Ed.  1184. 
346,  37  L.   Ed.  1104.  41.    Mileage. — See  Fed.  Stat.  Anno.,  vol. 

39.  Applied  to  money  collected  only. —  4.  p.  136,  28  Stat.  L.  416.  United  States 
King  v.  United  States,  99  U.  S.  229,  233,  v.  Shields,  153  U.  S.  88,  89,  38  L.  Ed.  645; 
25  L.  Ed.  United  States  v.  Smith,  158  U.  S.  346.  348, 

40.  Suits    under    national    bank   act. —       39   L.  Ed.  1011. 

Gibson  v.  Peters,  150  U.  S.  342,  ::r  L.    Ed.  Mileage  which   is  allowed- a  district  at- 

1104;   Mullett   v.    L'nited   States.    150   U.   S.  torney  is  intended  as  a  reimbursement  for 

;    1.    Ed.    L184.  his   traveling   expenses,   and    does   not   de- 

"A   still   later   case  is  that   of  Gibson  v.  pend  upon  the  amount  of  compensation  to 

Peters,  derided  at   the   present   term,  ante,  which  he  is  limited  by  law.     United  States 

US.:                        1   d      1104),    in  v.  Smith,  158  U.  S.  346,  348,  39  L.   Ed.   mil 

whirli     Gibson,    a     l'nited    States     district  42.    During  continuous  session  of  court. 

attorney,    claimed    that,    bavin-    the    right  — United    States   v.    Shields,   153   U.    S    88, 

to    represent    the    receiver    of    a    national  38  L.  Ed.  645. 

bank  in  a  suit  brought  by  such   receiver,  43.    Necessity  for  certificate  of  attorney 

he  had  rendered  or  offered  to  render  such  general. — See   Fed.    Stat.    Anno.,   vol.   4,   p. 

ser               and    was    therefore                  I     to  87,  §  365;  Rev.   Stat.,  §  365;  United  States 

payment  for  such  services  out  of  the  funds  v.   Crosthwaite,   168   U.   S.   375.   42   L.    Ed. 

in    the    hand    of    the    receiver,    and    this    by  507.       See,     also,     the     title     ATTORNEY 

reason    of    the    provision    in    the    Revised  GENERAL,  vol.   3.  p.   742. 

Statutes,  §   5238,  that  all  expenses  of  any  44.   Effect  of  failure  to  obtain  certificate, 

such    receivership    should   be   paid    out    of  — See    Fed     Stat.     Anno,    vol     4,    p     *7,    § 
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tain  cases  or  for  one  term  of  court  for  a  short  period  of  time,  is  not  an  assist- 
ant district  attorney  within  the  meaning  of  the  statute,  and  he  must  have  the 
necessary  certificate  from  the  attorney  general  before  he  can  obtain  compen- 
sation.45 

District  Attorney  Appearing  in  Court  of  Appeals. — And  a  district  at- 
torney who  prosecutes  an  appeal  in  the  circuit  court  of  appeals,  comes  within 
the  provision  of  this  statute,  and  must  obtain  the  certificate  before  he  can  re- 
ceive  compensation.46 

Attorney  Employed  by  Private  Parties. — Attorneys  employed  by  private 
parties  cannot  recover  compensation  from  the  United  States  for  services  so 
performed,  where  it  was  understood  at  the  time  they  were  employed  that  they 
were  to  look  to  private  persons  for  their  compensation,  although,  for  con- 
venience, they  were  allowed  to  prosecute  the  actions  in  the  name  of  the  United 
States.47 

V.    Accounts  of  District  Attorney. 

A.  Duty  to  Account  for  Fees  and  Emoluments  of  Office. — Every  dis- 
trict attorney  is  required  by  statute  to  make  a  semiannual  return  to  the  attorney 
general  of  all  the  fees  and  emoluments  of  his  office  of  every  name  and  character.48 
The  compensation  of  a  district  attorney  for  his  appearance  in  suits,  whether  of 
a  civil  or  criminal  nature,  in  which  the  government  was  interested,  is  clearly  a 
part  of  the  fees  and  emoluments  of  his  office.49 

B.  Power  of  Attorney  General  to  Supervise  Accounts. — See  the  title 
Attorney  General,  vol.  3,  p.  739. 

DISTRICT  COURTS.— See  the  titles  Admiralty,  vol.  1,  p.  151;  Appeal  and 
Error,  vol.  1,  p.  429;    Courts,  vol.  4,  p.  897,  et  seq. 


365;    Rev.    Stat.,    §    365;    United    States    v. 
Crosthwaite,  168  U.   S.  375,  42  L.   Ed.  507. 

45.  Person  employed  to  aid  district  at- 
torney.— See  Fed.  Stat.  Anno.,  vol.  4,  p. 
87,  §  365;  Rev.  Stat.,  §  365;  United  States 
V.  Crosthwaite,  168  U.  S.  375,  42  L.  Ed.  507. 

46.  District  attorney  appearing  in  cir- 
cuit court  of  appeals. — United  States  v. 
Winston,  170  U.  S.  522,  526,  42  L.  Ed.  1130; 
United  States  v.  Herron,  170  U.  S.  527, 
42  L.  Ed.  1132;  United  States  v.  Garter, 
170  U.  S.  527,  42  L.  Ed.  1133. 

As  to  the  compensation  of  a  district 
attorney  for  services  in  the  court  of  ap- 
peals, see  ante,  "Appearance  in  Circuit 
Court  of  Appeals,"  IV,  A,  2,  e. 

47.  Coleman  v.  United  States,  152  U.  S. 
96,  38  L.  Ed.  368. 

Several  attorneys  were  employed  by 
private  persons  to  prosecute  suits  to 
vacate  patents  of  land.  For  convenience 
the}'  were  allowed  to  prosecute  the  suits 
in  the  name  of  the  United  States,  although 
it  was  distinctly  understood  at  the  time 
that  they  were  not  employed  by  the 
United  States,  and  should  look  to  the 
parties  who  employed  them  for  their  com- 
pensation. After  the  commencement  of 
the  proceedings  they  were  notified  by  the 
private  parties  that  they  could  not  pay 
them  any  compensation  for  their  services, 
as  in  event  of  the  successful  termination 
of  the  suit,  the  land  would  revert  to  the 
government  of  the  United  States  and 
would  be  of  no  benefit  to  the  persons  em- 
ploying the  attorneys.  Thereupon  the  at- 
torneys notified  the  United  States  that  the 
private  parties  had  withdrawn  from  the 
cast,  and  they  requested  that  the  United 


States  bear  the  expense  of  the  proceed- 
ings. Upon  this  notification  the  govern- 
ment refused  to  employ  them,  and  ap- 
pointed other  attorneys  to  prosecute  the 
suits.  It  was  held,  they  could  recover  np 
compensation  from  the  United  States. 
Coleman  v.  United  States,  152  U.  S.  96, 
38  L.  Ed.  368.  See,  also,  the  title  PUB- 
LIC LANDS. 

48.  Return  to  attorney  general. — United 
States  v.  Smith,  158  U.  S.  346,  348,  39  L. 
Ed.  1011;  Hilborn  v.  United  States,  163 
U.  S.  342,  41  L  Ed.  183.  See,  also,  the 
title  ATTORNEY  GENERAL,  vol.  3,  p. 
739. 

49.  What  constitutes  fee  and  emolu- 
ments.—United  States  v.  Smith,  15S  U.  S. 
346,  356,  39  L.  Ed.  1011;  Hilborn  v.  United 
States,   163   U    S.   342,   345,   41   L.    Ed.    1S3. 

It  would  require  a  strong  case  to  show 
that  services,  for  which  the  district  at- 
torney is  entitled  to  charge  the  govern- 
ment a  fee,  are  not  also  services  for  the 
earnings  of  which  he  should  make  return 
to  the  government  in  his  emolument  ac- 
count. Hilborn  v.  United  States,  163  U. 
S.  342,  345,  41  L.  Ed.   183. 

The  fee  of  ten  dollars  allowed  by  a 
court  to  the  district  attorney  for  his 
services  in  defending  a  large  number  of 
habeas  corpus  cases,  brought  to  release 
from  the  custody  of  masters  of  vessels 
certain  Chinese  emigrants,  whom  the 
collector  of  the  port  had  ordered  de- 
tained, should  be  accounted  for  by  him  in 
the  returns  made  by  him  to  the  govern- 
ment, of  the  fees  and  emoluments  of  his 
office.  Hilborn  7'.  United  States,  163  U.  S. 
342,  344,  41  L.   Ed.   183. 
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See  the  titles  Acknowledgments,  vol.  1,  p.  76;  Charities,  vol.  3,  p.  675; 
Eminent  Domain;  Executors  and  Administrators;  Gas;  Habeas  Corpus; 
Interest  ;  Landlord  and  Tenant  ;  Limitation  oe  Actions  and  Adverse  Pos- 
session; Lotteries;  Mandamus;  Mechanics'  Liens;  Municipal,  County, 
State  and  Federal  Securities;  Navigable  Waters;  Parks  and  Public 
Squares;  Partition;  Public  Lands;  Railroads;  Revenue  Laws;  Special 
Assessments;  United  States;  Usury;  Waters  and  Watercourses; 
Wharves;  Witnesses;  Working  Contracts. 

As  to  the  right  of  aliens  to  inherit  property  within  the  district,  see  the  title 
Aliens,  vol.  1,  p.  224.  As  to  the  right  to  trial  by  jury  within  the  district,  see  the 
title  Constitutional  Law,  vol.  4,  p.  1.  As  to  suits  by  citizens  of  the  district 
against  citizens  of  a  state,  see  the  title  Courts,  vol.  4,  p.  861.  As  to  powers  of 
the  district  relative  to  hospitals  and  asylums,  see  the  title  Hospitals  and  Asy- 
lums. As  to  matters  relative  to  the  Washington  Market  Company,  see  the 
title  Markets.  As  to  police,  see  the  title  Municipal  Corporations.  As  to  pub- 
lic buildings,  see  the  titles  Municipal  Corporations;  United  States;  Work- 
ing Contracts.  As  to  matters  relative  to  the  city  of  Washington,  see  the  title 
Muncipal  Corporations.  As  to  public  officers,  see  the  general  title  Public 
Officers,  and  specific  references  there  given.  As  to  matters  relative  to  streets 
and  highways,  see  the  title  Streets  and  Highways.  As  to  taxation  and  tax 
sales  of  property  within  the  district,  see  the  title  Taxation.  See,  also,  the  title 
Special  Assessments. 

Establishment  and  Development. — Prior  to  1871,  the  local  government  of 
the  District  of  Columbia,  on  the  east  side  of  the  Potomac,  had  been  divided  be- 
tween the  corporations  of  Washington  and  Georgetown  and  the  Levy  Court  of 
the  county  of  Washington.  Georgetown  had  been  incorporated  by  the  legisla- 
ture of  Maryland  as  early  as  1789,  as  Alexandria  had  been  by  the  legisla- 
ture of  Virginia,  as  early  as  1748  and  1779;  and  those  towns  or  cities  were 
clearly  nothing  more  than  ordinary  municipal  corporations,  with  the  usual  pow- 
ers of  such  corporations.1  In  pursuance  of  the  constitution  of  the  United 
States,  Virginia,  by  an  act  of  her  legislature  of  December  3,  1789,  ceded  to  the 
United  States  that  part  of  her  territory  subsequently  known  as  the  county  of 
Alexandria.  Congress  passed  an  act  accepting  the  cession.  Maryland  ceded  to 
the  United  States  the  county  of  Washington,  and  congress  accepted  that  cession 
also.  The  two  counties  constituted  a  territory  ten  miles  square,  which  congress 
set  apart  as  the  seat  of  the  government  of  the  United  States,  and  organized  as 
the  District  of  Columbia.2  When  the  government  of  the  United  States  took 
possession  of  the  district  in  December,  1800,  it  was  divided  by  congress  into 
two  counties,  that  of  Alexandria  on  the  west  side  of  the  Potomac,  and  that  of 
Washington  on  the  east  side  ;3  but  the  corporate  rights  of  the  cities  of  Alex- 
andria and  Georgetown,  and  of  all  other  corporate  bodies,  were  expressly  left 


1.  Establishment  and  development  of 
district. — Metropolitan  R.  Co.  v.  District 
of  Columbia,  132  U.  S.  1,  33  L.  Ed.  231. 

2.  Rhodes  v.  Bell,  2  How.  396,  11  L.  Ed. 
314;  Phillips  v.  Payne,  92  U.  S.  130,  131, 
23  L.  Ed.  049. 

3.  Rhodes  .-.  Bell,  2  How.  396,  402,  11 
L.  Ed.  :n4;  Metropolitan  R.  Co.  v.  District 
of  Columbia,  132  U.  S.  1,  33  L.  Ed.  231. 

The  counties  of  Washington  and   Alex- 


andria together  constituted  the  territory 
of  Columbia,  and  were  united  under  one 
territorial  government;  they  were  formed 
by  the  acts  of  congress  into  one  separate 
political  community;  and  the  counties 
which  constituted  it  resemble  different 
counties  in  the  same  state;  and  did  not 
stand  towards  one  another  in  the  relations 
of  distinct  and  separate  governments. 
Bank  v.  Dyer,  14  Pet.  141,  10  L.  Ed.  391. 
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unimpaired,  except  as  related  to  judicial  powers.4  The  government  of  the  United 
States,  except  so  far  as  the  protection  of  its  own  public  buildings  and  property- 
was  concerned,  took  no  part  in  the  local  government,  any  more  than  any  state 
government  interferes  with  the  municipal  administration  of  its  cities.  The  of- 
ficers of  the  departments,  even  the  president  himself,  exercised  no  local  author- 
ity in  city  affairs.  In  1871  an  important  modification  was  made  in  the  form  of 
the  district  government;  a  legislature  was  established,  with  all  the  apparatus  of 
a  district  government.  By  the  act  of  February  21st,  of  that  year,  that  part 
of  the  territory  of  the  United  States  included  within  the  limits  of  the  District  of 
Columbia  was  created  into  a  government  by  the  name  of  the  District  of  Columbia, 
by  which  name  it  was  constituted  "a  body  corporate  for  municipal  purposes," 
with  power  to  make  contracts,  sue  and  be  sued,  and  "to  exercise  all  other  pow- 
ers of  a  municipal  corporation  not  inconsistent  with  the  constitution  and  laws  of 
the  United  States."  A  governor  and  legislature  were  created;  also  a  board  of 
public  works.5  This  constitution  lasted  until  June  20th,  1874,  when  an  act  was 
passed  by  which  the  government  established  under  the  act  of  1871  was  abolished, 
and  the  president,  by  and  with  the  advice  and  consent  of  the  senate,  was  au- 
thorized to  appoint  a  commission,  consisting  of  three  persons,  to  exercise  the 
power  and  authority  then  vested  in  the  governor  and  board  of  public  works, 
except  as  afterwards  limited  bv  the  act.6  By  a  subsequent  act.  approved  June 
11th,  1878,  20  Stat.  102,  c.  180,  it  was  enacted  that  the  District  of  Columbia 
should  "remain  and  continue  a  municipal  corporation,"  as  provided  in  §  2  of 
the  Revised  Statutes  relating  to  said  district,  and  the  appointment  of  commis- 
sioners was  provided  for,  to  have  and  to  exercise  similar  powers  given  to  the 
commissioners  appointed  under  the  act  of  1874.  All  rights  of  action  and  suits 
for  and  against  the  district  were  expressly  preserved  in  status  quo.  Under  these 
different  changes  the  administration  of  the  affairs  of  the  District  of  Columbia 
and  City  of  Washington  has  gone  on  in  much  the  same  way,  except  a  change  in 
the  depositaries  of  power,  and  in  the  extent  and  number  of  powers  conferred 
upon  them.  Legislative  powers  have  now  ceased,  and  the  municipal  government 
is  confined  to  mere  administration.  The  identity  of  corporate  existence  is  con- 
tinued, and  all  actions  and  suits  for  and  against  the  district  are  preserved  un- 
affected by  the  changes  that  have  occurred.7 

Effect  of  Cession. — As  a  mere  change  of  sovereignty  produces  no  change 
in  the  state  of  rights  existing  in  the  soil,  the  cession  of  the  District  of  Columbia 
to  the  national  government,  did  not  affect  property  rights  therein.8    By  the  act 


4.  Metropolitan  R.  Co.  v.  District  of 
Columbia,  132  U.   S.  1,  4,  33   L.  Ed.  231. 

5.  Metropolitan  R.  Co.  v.  District  of 
Columbia,  132  U.  S.  1,  4,  33  L.  Ed.  231; 
Eckloff  v.  District  of  Columbia,  135  U.  S. 
240,  241,  34  L.  Ed.  120;  District  of 
Columbia  v.  Camden  Iron  Works,  181  U. 
S.  453,  457,  45  L.  Ed.  948;  Barnes  v. 
District  of  Columbia,  91  U.  S.  540,  543, 
23  L.   Ed.  440. 

6.  Metropolitan  R.  Co.  v.  District  of 
Columbia,  132  U.  S.  1,  33  L.  Ed.  231; 
Eckloff  v.  District  of  Columbia,  135  U.  S. 
240,  34  L.  Ed.  120;  Gleason  v.  District  of 
Columbia,  127  U.  S.  133,  32  L.  Ed.  92; 
Laughlin  v.  District  of  Columbia,  116  U. 
S.   485,  29  L.   Ed.  701. 

7.  Metropolitan  R.  Co.  v.  District  of 
Columbia,  132  U.  S.  1,  4,  33  L.  Ed.  231; 
Eckloff  v.  District  of  Columbia,  135  U. 
S.  240,  34  L.  Ed.  120;  District  of  Columbia 
v.  Woodbury,  136  U.  S.  450,  34  L.  Ed.  472; 
District  of  Columbia  v.  Hutton,  143  U. 
S.  18,  36  L.  Ed.  60;  District  of  Columbian. 


Johnson,    165    U.    S.    330,    41     L.     Ed.     734. 

The  act  of  1878  was  not  one  act  in  a 
series  of  legislation,  and  to  be  made  to 
fit  into  the  provisions  of  the  prior  leg- 
islation, but  was  a  single  complete  act, 
the  outcome  of  previous  experiments,  and 
the  final  judgment  of  congress  as  to  the 
system  of  government  which  should  ob- 
tain. It  is  the  constitution  of  the  district, 
and  its  grants  of  power  were  to  be  taken 
as  new  and  independent  grants,  and  ex- 
pressing in  themselves  both  their  extent 
and  limitations.  Eckloff  v.  District  of  Co- 
lumbia, 135  U.  S.  240,  243,  34  L.  Ed.  130; 
District  of  Columbia  v.  Hutton,  143  U.  S. 
18,  36  E.  Ed.  60. 

8.  Effect  of  cession. — Mutual  Assur.  So- 
ciety v.  Watts,  1  Wheat.  279,    1  L.  Ed.  91. 

The  transfer  of  the  district  of  Alex- 
andria to  the  national  government  put 
an  end  to  the  operation  of  the  8th  section 
of  the  Virginia  acts  of  assembly  of  the 
22nd  of  December,  1794,  so  far  as  it  op- 
erated, by  mere  force  of  law,  independent 
of  his  own  consent,  to  fasten  on  the  pur- 
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creating  the  district  into  one  municipal  corporation,  the  new  corporation  suc- 
ceeded to  the  property  of  the  former  ones,  and  also  to  their  liabilities.0  The 
more  cession  of  the  District  of  Columbia  to  the  federal  government  relinquished 
the  authority  of  the  states,  but  it  did  not  take  it  out  of  the  United  States  or  from 
under  the  aegis  of  the  constitution.10  As  to  the  separation  of  the  District  of 
Columbia  from  the  states  of  Virginia  and  Maryland  as  affecting  citizenship,  see 
the  title  Citizenship,  vol.  3,  p.  796. 

Retrocession  to  Virginia. — On  the  9th  of  July,  1846,  congress,  in  viola- 
tion of  the  constitution,  passed  an  act  purporting  to  authorize  a  vote  to  be 
taken  by  the  people  of  Alexandria  County  to  determine  whether  the  county 
should  be  retroceded  to  the  state  of  Virginia,  and  declaring,  that,  in  case  a 
majority  of  the  votes  should  be  cast  in  favor  of  retrocession,  the  county  should 
be  retroceded  and  forever  relinquished  in  full  and  absolute  right  and  jurisdic- 
tion. A  majority  of  the  votes  were  cast  for  retrocession ;  whereupon,  without 
any  further  action  by  congress,  the  state  of  Virginia  passed  an  act  declaring 
that  the  county  was  reannexed,  and  formed  a  part  of  the  state.  Since  that  time 
the  state  has  assumed  to  exercise  full  jurisdiction  and  control  over  the  county. 
The  political  department  of  her  government  has,  since  that  date,  uniformly  as- 
serted, and  the  head  of  her  judicial  department  expressly  affirmed,  her  title 
thereto.  Congress  has,  by  more  than  one  act,  recognized  the  transfer  as  a  set- 
tled fact.11  A  resident  of  the  county  of  Alexandria,  in  a  suit  to  recover  the 
amount  by  him  paid  under  protest  for  taxes  upon  his  property  there  situate,  is, 
therefore,  estopped  from  raising  the  question  as  to  the  validity  of  the  retroces- 
sion.12 

Status. — While  the  district  is  a  general  body  politic  and  a  state  according  to 
the  definition  of  writers  of  general  law,  it  is  not  a  state  with  reference  to 
that  term  as  used  in  the  constitution  and  the  laws  of  congress;13  but  its  status 
is  essentially  that  of  a  municipal  corporation  and  it  may  contract  and  be  con- 


chaser  the  characteristics  of  a  member. 
Mutual  Assur.  Society  v.  Watts,  1  Wheat. 
279,  280,  4   L.   Ed.  91. 

An  insurance  upon  buildings  in  Alex- 
andria did  not  cease  by  the  separation, 
although  the  company  could  only  insure 
houses  in  Virginia.  Korn  v.  Mutual  Assur. 
Society,   6   Cranch    192.   3   L.    Ed.    195. 

9.  District  of  Columbia  v.  Cluss,  103  U. 
S.   705.    706,   26   L-    Ed.    455. 

10.  Neither  party  had  ever  consented  to 
that  construction  of  the  cession.  If,  be- 
fore the  district  was  set  off,  congress  had 
passed  an  unconstitutional  act,  affecting 
its  inhabitants,  it  would  have  been  void. 
If  done  after  the  district  was  created,  it 
would  have  been  equally  void;  in  other 
words,  congress  could  not  do  indirectly 
by  carving  out  the  district  what  it  could 
not  do  directly.  The  district  still  re- 
mained a  part  of  the  United  States,  pro- 
tected by  the  constitution.  Indeed,  it 
would  have  been  a  fanciful  construction 
to  hold  that  territory  which  had  been 
once  a  part  of  the  United  States  ceased 
to  be  such  by  being  ceded  directly  to  the 
federal  government.  Downes  v.  Bidwell, 
182  U.   S.  244,  260,  45  L.  Ed.  1088. 

11.  Retrocession  to  Virginia. — Phillips 
V.  F  92  U.  S.  L30,  23  L.  Ed.  649.  See, 
also,  Capital  Traction  Co.  v.  Hof,  174  U. 
S     l.  30,   13  L.   Ed.  873. 

12.  Phillips  v.  Payne,  92  U.  S.  130,  23  L. 
Ed.  649 

13.  The    district   as    a   state. — See    Hep- 


burn v.  Ellzey,  2  Cranch  445,  452,  2  L.  Ed. 
332;  New  Orleans  v.  Winter,  1  Wheat.  91, 
4  L.  Ed.  44;  Bank  v.  Dyer,  14  Pet.  141,  144, 
10  L.  Ed.  391;  Scott  v.  Jones,  5  How.  343, 
377,  12  L.  Ed.  181:  Barney  v.  Baltimore,  6 
Wall.  280,  18  L.  Ed.  825;  Metropolitan  R. 
Co.  v.  District  of  Columbia,  132  U.  S.  1, 
33  L.  Ed.  231;  Geofroy  v.  Riggs,  133  U.  S. 
258,  268,  33  L.  Ed.  642;  Hooe  v.  Jamieson, 
166  U.  S.  395,  41  L.  Ed.  1049;  Downes  v. 
Bidwell,  182  U.  S.  244,  259.  45  L.  Ed. 
1088.  See  the  titles  COURTS,  vol.  4,  p. 
861;  STATES. 

In  Talbott  v.  Silver  Bow  County,  139  U. 
S.  438,  444,  35  L.  Ed.  210,  the  court  said: 
"The  term  is  used  in  general  jurispru- 
dence and  by  writers  on  public  law  as  de- 
noting organized  political  societies  with 
an  established  government.  Within  this 
definition  the  District  of  Columbia,  under 
the  government  of  the  United  States,  is 
as  much  a  state  as  any  of  those  political 
communities  which  compose  the  United 
States." 

The  subordinate  legislative  powers  of  a 
municipal  character  which  have  been  or 
may  be  lodged  in  the  city  corporations,  or 
in  the  district  corporatid'n,  do  not  make 
those  bodies  sovereign.  Crimes  com- 
mitted in  the  District  of  Columbia  are  not 
crimes  against  the  district,  but  against  the 
United  States.  Therefore,  while  the  dis- 
trict mav,  in  a  sense,  be  called  a  state,  it 
i^  such  in  a  very  qualified  sense.  Metro- 
politan R.  Co.  v.  District  of  Columbia.  132 
U.  S.  1,  9,  33  L.  Ed.  231. 
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tracted  with,  sue  and  be  sued,  plead  and  be  impleaded,  have  a  seal,  and  exercise 
all  other  powers  of  a  municipal  corporation  not  inconsistent  with  the  constitu- 
tion and  laws  of  the   United  States.14 

Powers  of  Congress.— The  congress  of  the  United  States,  being  empowered 
by  the  constitution  "to  exercise  exclusive  legislation  in  all  cases  whatsoever" 
over  the  seat  of  the  national  government,  has  the  entire  control  over  the  District 
of  Columbia  for  every  purpose  of  government,  national  or  local.  It  may  exer- 
cise within  the  district  all  legislative  powers  that  the  legislature  of  a  state 
might  exercise  within  the  state ;  and  may  vest  and  distribute  the  judicial  author- 
ity in  and  among  courts  and  magistrates,  and  regulate  judicial  proceedings  be- 
fore them,  as  it  may  think  fit,  so  long  as  it  does  not  contravene  any  provision 
of  the  constitution  of  the  United  States.15 

What  Law  Governs. — By  the  act  of  congress  assuming  the  government  of 
the  District  of  Columbia,  in  virtue  of  the  cession  from  Maryland  and  Virginia, 


14.  The  district  as  a  municipal  corpora- 
tion.— Barnes  v.  District"  of  Columbia,  91 
U.  S.  540,  543,  23  L.  Ed.  440;  Stoutenburgh 
V.  Hennick,  129  U.  S.  141,  149,  32  L.  Ed. 
637;  Metropolitan  R.  Co.  v.  District  of  Co- 
lumbia, 132  U.  S.  1,  9,  33  L.  Ed.  231;  Dis- 
trict of  Columbia  v.  Woodbury,  13(5  U.  S. 
450,  456,  34  L.  Ed.  472;  District  of  Colum- 
bia v.  Bailey,  171  U.  S.  161,  176,  43  L.  Ed. 
118:  District  of  Columbia  v.  Camden  Iron 
Works,  181  U.  S.  453,  457,  45  L.  Ed.  948. 
See  the  title  MUNICIPAL  CORPORA- 
TIONS. 

15.  Powers  of  congress. — Loughbor- 
ough v.  Blake,  5  Wheat.  317,  5  L.  Ed.  98 
Cohens  v.  Virginia,  6  Wheat.  264,  424,  5  L 
Ed.  257;  Kendall  v.  United  States,  12  Pet 
524,  619.  9  L.  Ed.  1181;  United  States  v 
Dewitt,  9  Wall.  41.  45.  19  L.  Ed.  593;  Wil 
lard  v.  Presbury.  14  Wall.  678,  20  L  Ed 
719;  Phillips  v.  Payne,  92  U.  S.  130,  131,  23 
L.  Ed.  649;  Mattinglyz/.  District  of  Colum- 
bia. 97  U.  S.  692.  24  L  Ed.  109S;  Civil 
Rights  Cases,  109  U.  S.  3,  19,  27  L  Ed.  836; 
Fort  Leavenworth  R.  Co.  v.  Lowe,  114  U. 
S.  525,  528.  29  L.  Ed.  264;  Gibbons  v.  Dis- 
trict of  Columbia.  116  U.  S.  404,  407,  29  L. 
Ed.  680;  Stoutenburgh  v.  Hennick,  129  U. 
S.  141,  147.  32  L  Ed.  637;  Metropolitan  R. 
Co.  v.  District  of  Columbia,  132  U.  S.  1,  9, 
33  L  Ed.  231;  Shoemaker  v.  United  States, 
147  U.  S.  282.  298,  37  L.  Ed.  170;  Bauman 
v.  Ross,  167  U.  S.  548,  591,  42  L.  Ed.  270; 
Wilson  v.  Lambert,  168  U.  S.  611,  613,  42 
L.  Ed.  599;  Parsons  v.  District  of  Co- 
lumbia, 170  U.  S.  45,  52,  42  L.  Ed.  943; 
Capital  Traction  Co.  v.  Hof,  174  U.  S.  1, 
5,  43  L.  Ed.  873. 

When  they  ceded  to  congress  the  por- 
tions of  the  territory  embracing  the  Po- 
tomac river  within  their  limits,  whatever 
the  legislatures  of  Virginia  and  Maryland 
could  have  done  by  their  joint  will,  after 
that  cession,  could  be  done  by  congress, 
subject  only  to  the  limitations  imposed  by 
the  acts  of  cession.  Georgetown  v.  Alex- 
andria Canal  Co.,  12  Pet.  91.  9  L  Ed.  1012. 
There  is,  in  the  District  of  Columbia,  no 
division  of  powers  between  the  general 
and  state  governments;  congress  has  the 
entire  control  over  the  district,  for  every 
purpose  of  government;  and  it  is  reason- 
able to  suppose,  that  in  organizing  a  ju- 
dicial  department   in  this   district,   all   the 


judicial  power  necessary  for  the  purposes 
of  government  would  be  vested  in  the 
courts  of  justice.  Kendall  v.  United 
States,   12   Pet.   524,   526,   9   L.   Ed.   1181. 

"It  is  not  open  to  reasonable  doubt  that 
congress  had  power  to  invest,  and  did  in- 
vest, the  district  government  with  legis- 
lative authority,  or  that  the  act  of  the  leg- 
islative assembly  of  June  26,  1873,  was 
within  that  authority."  Welch  v.  Cook,  97 
U  S.  541,  542,  24  L.  Ed.  1112. 

"It  must  be  remembered  that  congress, 
in  the  government  of  the  territories  as 
well  as  of  the  District  of  Columbia,  has 
plenary  power,  save  as  controlled  by  the 
provisions  of  the  constitution,  that  the 
form  of  government  it  shall  establish  is 
not  prescribed,  and  may  not  necessarily 
be  the  same  in  all  the  territories.  We  are 
accustomed  to  that  generally  adopted  for 
the  territories,  of  a  quasi  state  govern- 
ment, with  executive,  legislative  and  ju- 
dicial officers,  and  a  legislature  endowed 
with  the  power  of  local  taxation  and  local 
expenditures,  but  congress  is  not  limited 
to  this  form.  In  the  District  of  Columbia 
it  has  adopted  a  different  mode  of  govern- 
ment, and  in  Alaska  still  another.  It  may 
legislate  directly  in  respect  to  the  local 
affairs  of  a  territory  or  transfer  the  power 
of  such  legislation  to  a  legislature  elected 
by  the  citizens  of  the  territory.  It  has 
provided  in  the  District  of  Columbia  for 
a  board  of  three  commissioners,  who  are 
the  controlling  officers  of  the  district.  It 
may  entrust  to  them  a  large  volume  of 
legislative  power,  or  it  may  by  direct  leg- 
islation create  the  whole  body  of  statutory 
law  applicable  thereto."  Binns  v.  United 
States,  194  U.  S.  486,  491,  48  L.  Ed.  1087. 

Congress,  in  exercising  legislation  over 
property  and  persons  within  the  District 
of  Columbia,  may,  provided  no  intervening 
rights  are  thereby  impaired,  confirm  the 
proceedings  of  an  officer  in  the  district, 
or  of  a  subordinate  municipality,  or  other 
authority  therein,  which,  without  such 
confirmation,  would  be  void.  Mattingly 
v.  District  of  Columbia,  97  U.  S.  692,  24  L. 
Ed.  1098,  citing  National  Bank  v.  Shoe- 
maker, note,  97  U.   S.  692,  24  L.   Ed.  1100. 

As  to  the  power  of  taxation,  see  the  ti- 
tle TAXATION. 
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the  laws  of  these  states,  and,  of  course,  the  proceedings  in  their  courts  as  parts 
of  these  laws,  were  expressly  recognized  within  such  portions  of  the  district, 
respectively,  as  originally  were  within  the  limits  of  the  ceding  states.16  Where 
congress  has  adopted  the  system  of  one  of  the  states  in  regard  to  a  certain 
court,  for  District  of  Columbia,  the  construction  to  be  placed  upon  the  statutory 
provisions  to  that  effect  should  be  the  law  of  the  state  from  which  they  were 
adopted  and  not  the  law  of  Maryland  or  District  of  Columbia.17  As  to  the 
adoption  of  the  common  law  for  the  District  of  Columbia,  see  the  title  Com- 
mon Law,  vol.  3,  p.  973.  As  to  the  effect  of  the  separation  on  the  insolvency 
laws  of  Maryland  as  applicable  to  residents  in  District  of  Columbia,  see  the 
title  Insolvency. 

Board  of  Public  Works. — The  board  of  public  works  was  a  body,  forming 
a  branch  of  the  district  government,  though  appointed  by  the  president  and 
not  subject  to  the  control  of  the  district  authority,18  whose  duties  and  powers 


16.  What  law  governs. — United  States 
v.  Simms,  1  Cranch  252,  258,  2  L.  Ed.  98; 
Young  v.  Bank.  4  Cranch  384,  2  L.  Ed.  655; 
Tayloe  v.  Thomson,  5  Pet.  357,  368,  8  L. 
Ed.  154;  Ex  parte  Watkins,  7  Pet.  568,  8 
L.  Ed.  786;  Deneale  v.  Archer,  8  Pet.  528, 
530,  8  L.  Ed.  1043;  Steele  v.  Carroll,  12 
Pet.  201,  9  L.  Ed.  1056;  Kendall  v.  United 
States.  12  Pet.  524,  526,  9  L.  Ed.  1181; 
Van  Ness  v.  Bank.  13  Pet.  17,  10  L.  Ed.  38; 
Van  Ness  v.  Hyatt,  13  Pet.  294,  29S,  10  L. 
Ed.  168;  Banks/.  Dyer,  14  Pet.  141,  10  L.  Ed. 
391;  United  States  v.  Elliason,  16  Pet.  291, 
301.  10  L.  Ed.  968;  Rhodes  v.  Bell,  2  How. 
396.  402.  11  L.  Ed.  314;  Miller  v.  Herbert,  5 
How.  72,  12  L.  Ed.  55;  Ingle  v.  Jones,  9 
Wall.  486.  19  L.  Ed.  621;  Morsell  v.  First 
Nat.  Bank,  91  U.  S.  357,  359,  23  L.  Ed.  436; 
Metropolitan  R.  Co.  v.  District  of  Colum- 
bia, 132  U.  S.  1,  33  L.  Ed.  231;  Geofroy  v. 
Riggs,  133  U.  S.  258,  265,  33  L.  Ed.  642; 
Washington,  etc.,  R.  Co.  v.  District  of  Co- 
lumbia, 136  U.  S.  653;  Thaw  v.  Ritchie,  136 
U.  S.  519.  540,  34  L.  Ed.  531;  De  Vaughn 
V.  Hutchinson,  165  U.  S.  566,  575.  41  L.  Ed. 
827;  Capita!  Traction  Co.  v.  Hof,  174  U. 
S.  1,  30,  43  L.  Ed.  873. 

"The  first  section  of  the  first  act,  de- 
claring that  the  laws  of  the  two  states, 
respectively,  should  remain  in  force  in 
the  parts  of  the  territory  ceded  by  each, 
was,  perhaps,  only  declaratory  of  a  prin- 
ciple which  would  have  been  in  full  oper- 
ation without  such  declaration;  yet  it 
manifested  very  clearly  an  intention  in 
congress  not  to  take  up  the  subject  of  a 
review  of  the  laws  of  the  district,  at  that 
time,  but  to  leave  things  as  they  then 
were,  only  adapting  the  existing  laws  to 
the  new  situation  of  the  people.  Every 
remaining  section  of  the  act,  to  the  16th, 
was  employed  on  subjects  where  the  mere 
i  li  in  c  of  government  required  the  inter- 
vention of  the  general  legislature.  The 
16th  section  continued  still  to  manifest  a 
solicitude  for  the  preservation  of  the  exist- 
state  of  things,  so  far  as  was  compati- 
ble with  the  change  of  government,  by  de- 
claring that  nothing  contained  in  the  act 
iuld  be  construed  to  affect  rights 
granted  by,  or  derived  from,  the  acts  of 
incorporation  of  Alexandria  and  Geoi 
town,  or  of  any  body  politic  or  corporate, 


within  the  said  district,  except  so  far  as 
related  to  their  judicial  powers."  United 
States  v.  Simms,  1  Cranch  252,  257,  2  L. 
Ed.  98. 

The  acts  of  congress  of  February  27th 
and  March  3d,  1801,  concerning  the  Dis- 
trict of  Columbia,  did  not  change  the  laws 
of  Maryland  and  Virginia,  adopted  by 
congress  as  the  laws  of  that  district,  any 
further  than  the  change  of  jurisdiction 
rendered  a  change  of  laws  necessary. 
Fines,  forfeitures  and  penalties,  arising 
from  a  breach  of  those  laws,  were  to  be 
sued  for  and  recovered  in  the  same  man- 
ner as  before  the  change  of  jurisdiction, 
mutatis  mutandis.  United  States  v. 
Simms,  1  Cranch  252,  2  L.  Ed.  98. 

The  state  of  Maryland,  and  the  United 
States,  both  intended  that  suits  pending  in 
the  courts  of  Maryland  should  be  pro- 
ceeded in,  until  the  rights  of  the  parties 
.should  be  definitively  decided;  and  that 
the  judgments  and  decrees  there  made 
should  be  as  valid  and  conclusive  as  if 
the  sovereignty  had  not  been  transferred. 
Van  Ness  v.  Bank,  13  Pet.  17.  10  L.  Ed.  38. 

Congress,  by  the  13th  section  of  the  act 
of  February  27th,  1801,  placed  judgments 
and  decrees  thereafter  to  be  obtained  in 
the  state  courts  of  the  state  of  which  the 
District  of  Columbia  had  formed  a  part, 
on  the  same  footing  with  judgments  and 
decrees  rendered  before.  Van  Ness  v. 
Bank,  13  Pet.  17,  10  L.  Ed.  38. 

In  Shepherd  v.  Thompson,  122  U.  S. 
231,  234,  30  L.  Ed.  1156,  the  court  said: 
"The  statute  of  limitations  in  force  in  the 
District  of  Columbia  is  the  statute  of 
Maryland,  which,  so  far  as  applicable  to 
this  case,  closely  follows  the  language  of 
the  English  St.  21  Jac.  I,  c.  16,  §  3,  but 
bars  an  action  on  a  promissory  note  or 
other  simple  contract  in  three  years  after 
the  cause  of  action  accrues.  Maryland 
Slat.  1715,  c.  23,  §  2,  1  Kilty's  Laws;  Dist. 
Col.  Laws,  1868,  p.  284."  Cited  in  Glover 
v.  Patten,  165  U.  S.  394,  405,  41  L.  Ed. 
760. 

17.  Metropolitan  R.  Co.  v.  Moore,  121 
U  S.  558,  572,  30  L.  Ed.  1022. 

18.  Status  of  board  of  public  works. — 
Barnes  v.  District  of  Columbia,  91  U.  S. 
540,   23    L.    Ed.   440;    Brown  v.   District   of 
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were  to  embrace  the  regulation  and  repair  of  the  streets  and  highways  of  the 
District  of  Columbia.19 

Board  of  Audit.— On  the  20th  of  June.  1874,  congress  passed  an  act,  18 
Stat.  116,  c.  337,  abolishing  the  board  of  public  works  and  creating  a  commis- 
sion to  exercise  all  the  power  and  authority  theretofore  lawfully  vested  in  the 
governor  or  board  of  public  works  of  the  district,  with  certain  limitations.  By 
the  6th  section  of  that  act  the  first  and  second  comptrollers  of  the  treasury  of 
the  United  States  were  constituted  a  board  of  audit  "to  examine  and  audit  for 
settlement,"  among  other  things,  "the  debt  purporting  to  be  evidenced  and  as- 
certained by  certificates  of  the  auditor  of  the  board  of  public  works."20  The 
board  of  audit  was  in  no  sense  the  board  of  public  works  or  its  successor.  It 
was  a  department  of  the  district  government  established  "to  examine  and  audit 
for  settlement"  certain  classes  of  the  debt  of  the  district.  It  was  invested  for 
this  purpose  with  quasi  judicial  powers.  The  commission,  which  was  the  gen- 
eral governing  body  of  the  district,  had  no  control  over  it.  No  claim  against  the 
district  of  either  of  the  classes  this  board  was  required  to  audit  could  be  paid 
except  upon  a  certificate  of  allowance  signed  by  each  of  the  members  of  the 
board  and  countersigned  by  the  comptroller  of  the  district.  The  board  could 
not  begin  its  work  until  public  notice  had  been  given  the  creditors  of  the  dis- 
trict to  appear  and  present  their  claims,  and  it  could  act  only  for  a  limited 
period.  This  notice  was  to  all  the  world  and  required  all  who  had  claims  to  ap- 
pear or  suffer  the  consequences  if  they  kept  away.21  The  disallowance  of  the 
claim  by  the  board  of  audit,  if  such  had  been  allowed  to  be  proved,  would  not 
have  concluded  a  plaintiff.  That  board  was  not  a  judicial  body,  whose  action 
was  final ;  it  exercised  little  more  than  the  functions  of  an  accountant.  A  claim 
allowed  by  it  was  not  necessarily  a  valid  one ;  a  claim  disallowed  was  not, 
therefore,  illegal.  Its  action  either  way  left  the  matter  opeu  to  contestation  in 
the  courts.22 

Establishment  and  General  Powers  of  Commission. — But  by  the  act  of 
June  ll,  1878,  20  Stat.  102,  c.  180,  a  permanent  form  of  government  for  the 
district  was  established.  It  provided  that  "the  District  of  Columbia  shall  remain 
and  continue  a  municipal  corporation,  as  provided  in  §  2  of  the  Revised  Stat- 
utes relating  to  said  district,"  and  that  the  commissioners  therein  provided  for 
should  "be  deemed  and  taken  as  officers  of  such  corporation."  Those  commis- 
sioners, consisting  of  two  persons,  to  be  appointed  by  the  president,  with  the 
consent  of  the  senate,  and  an  officer  of  the  engineering  corps,  detailed  for  that 


Columbia.  127  U.  S.  579,  586,  32  L.  Ed. 
262;  Metropolitan  R.  Co.  v.  District  of 
Columbia.  132  U.  S.  1.  33  L.  Ed.  231;  Dis- 
trict of  Columbia  v.  Woodbury,  136  U.  S. 
450,  452,  34  L.  Ed.  472.  See,  also,  Bar- 
nard v.  District  of  Columbia,  127  U.  S. 
409,  411,  32   L.   Ed.   267. 

19.  Duties  and  powers  of  board  of  pub- 
lic works. — Brown  v.  District  of  Colum- 
bia, 127  U.  S.  579.  586.  32  L.  Ed.  262.  See 
post,  "Contracts  by  Commission." 

The  board  of  public  works  was  "to  con- 
sist of  the  governor  as  its  president,  and 
four  other  persons,  to  be  appointed  by  the 
president  and  senate.  To  this  board  was 
given  the  control  and  repair  of  the  streets, 
avenues,  alleys  and  sewers  of  the  city  of 
Washington,  and  all  other-  works  which 
might  be  intrusted  to  their  charge  by  the 
legislative  assembly  or  congress.  They 
were  empowered  to  disburse  the  moneys 
raised  for  the  improvement  of  streets,  av- 
enues, alleys  and  sewers,  and  roads  and 
bridges,  and  to  assess  upon  adjoining  pn  'i1- 
erty,  specially  benefited  thereby,  a  reason- 


able proportion  of  the  cost,  not  exceeding 
one-third.  The  acts  of  this  board  were 
held  to  be  binding  on  the  municipality  of 
the  district  in  Barnes  v.  District  of  Colum- 
bia, 91  U.  S.  540,  23  L,  Ed.  440.  It  was  re- 
garded as  a  mere  branch  of  the  district 
government,  though  appointed  by  the 
president  and  not  subject  to  the  control 
of  the  district  authorities."  Metropolitan 
R.  Co.  v.  District  of  Columbia,  132  U.  S. 
1.  6,  33  L.  Ed.  231;  District  of  Columbia  V. 
Camden  Iron  Works,  181  U.  S.  453,  457, 
45  L.  Ed.  948. 

20.  Board  of  audit. — Gleason  v.  District 
of  Columbia,  127  U.  S.  133,  135,  32  L. 
Ed.  92. 

21.  Board  of  audit. — Laughlin  v.  District 
of  Columbia.  110  U.  S.  -1S:».  489,  29  I,.  Ed. 
701;  Gleason  v.  District  of  Columbia,  127 
U.  S.  133,  138,  32  L.  Ed.  92.  See  the  title 
MUNICIPAL,  COUNTY.  STATE  AND 
FEDERAL  SECURITIES. 

22.  District  of  Columbia  v.  Cluss,  103 
U.  S.  705,  706,  26  L,   Ed.  455. 
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purpose,  were  vested  with  all  the  powers,  rights,  duties  and  privileges,  and  all  the 
property,  estate  and  effects  then  lawfully  exercised  by  and  vested  in  the  com- 
missioners of  the  district,23  and  to  that  commission  was  given  control  also  over 
the  police  and  schools.24 

Contracts  by  Commission. — By  §  37  of  the  act  of  February  21,  1871, 
which  is  applicable  to  the  present  'commissioners,  it  was  provided  that  "all 
contracts  made  by  the  said  board  of  public  works  shall  be  in  writing,  and  shall 
be  signed  by  the  parties  making  the  same,  and  a  copy  thereof  shall  be  filed  in 
the  office  of  the  secretary  of  the  district;  and  said  board  of  public  works  shall 
have  no  power  to  make  contracts  to  bind  said  district  to  the  payment  of  any 
sums  of  money  except  in  pursuance  of  appropriations  made  by  law,  and  not 
until  such  appropriations  shall  have  been  made."  Section  5  of  the  act  of  June 
11,  1878,  provided:  "All  contracts  for  the  construction,  improvements,  altera- 
tion, or  repair  of  the  streets,  'avenues,  highways,  alleys,  gutters,  sewers,  and  all 
works  of  like  nature,  shall  be  made  and  entered  into  only  by  and  with  the  of- 
ficial unanimous  consent  of  the  commissioners  of  the  district,  and  all  contracts 
shall  be  copied  in  a  book  kept  for  that  purpose  and  be  signed  by  the  said  com- 
missioners, and  no  contract  involving  an  expenditure  of  more  than  one  hun- 
dred dollars  shall  be  valid  until  recorded  and  signed  as  aforesaid."25 

Power  of  Commission  to  Contract  Debts. — Recurring  to  the  statutes  re- 
lating to  the  commissioners  of  the  District  of  Columbia,  it  is  clear  from  their 
face  that  these  officers  are  without  general  power  to  contract  debts,  or  to  ad- 
just and  pay  the  same ;  that,  on  the  contrary,  the  statutes  expressly  deprive  them 
of  such  power,  and  limit  the  scope  of  their  authority  to  the  mere  execution  of 
contracts  previously  sanctioned  by  congress  or  which  they  are  authorized  to 
make  by  express  statutory  authority.  The  necessary  operation  of  these  provi- 
sions of  the  statutes  is  to  cause  the  district  commissioners  to  be  merely  admin- 
istrative officers  with  ministerial  powers  only.  The  sum  of  the  municipal  powers 
of  the  district  of  Columbia  is  neither  vested  in  nor  exercised  by  the  dis- 
trict commissioners.  They  are,  on  the  contrary,  vested  in  the  congress  of  the 
United  States,  acting  pro  hac  vice  as  the  legislative  body  of  the  district,  and  the 
commissioners  of  the  district  discharge  the  functions  of  administrative  offi- 
cials.26 

Power  of  Commission  to  Submit  Claims  to  Arbitration. — Nor  is  it  in 
reason  sound  to  say  that  because  the  district  commissioners  have  the  power 
to  sue  and  be  sued,  they  have  therefore  the  authority  to  enter  into  a  contract 
to  submit  a  claim  preferred  against  the  district  to  arbitration,  and  thus  to  oust 
the  courts  of  jurisdiction,  when  no  authority  is  conferred  upon  the  commission- 
ers to  contract  to  pay  a  claim  of  the  character  embraced  in  the  arbitration,  and 
no  appropriation  had  been  made  by  congress  for  the  payment  of  any  such 
claim.27 

Use  of  Seal  by  Commission. — The  commissioners  could  adopt  for  the  cor- 
poration any  seal  they  chose,  whether  intended  to  be  permanently  used,  or 
adopted   for  the  time  being,28   and  as  the  municipal  corporation   had   the  right 


23.  Establishment  and  general  powers 
of  commission. — Metropolitan  R.  Co.  v. 
District  of  Columbia,  132  U.  S.  1,  6,  33  L. 
Ed.  231;  Eckloff  v.  District  of  Columbia, 
135  U.  S.  240,  241,  34  L.  Ed.  120;  District 
of  Columbia  v.  Woodburv,  136  U.  S.  450, 
45.3.  34"L.  Ed.  472;  District  of  Columbia 
v.  Camden  Tron  Works,  181  U.  S.  453,  457, 
45  L    Ed.  94«. 

24.  Eckloff  v.  District  of  Columbia,  135 
U.  S.  240.  241.  34  L.  Ed.  120.  See  tbe  ti- 
tles MPNICIPAL  CORPORATIONS; 
SCHOOLS. 

25.  Contracts  by  commission.— District 
of  Columbia  v.  Camden  Tron  Works,  181 
U.  S.  453,  457,  45  L.  Ed.  948;  Metropolitan 


R.  Co.  v.  District  of  Columbia.  132  U.  S. 
1,  6.  33  L.  Ed.  231;  District  of  Columbia 
v.  Railey,  171  U.  S.  161,  175,  43  L.  Ed. 
118. 

26.  Power  of  commission  to  contract 
debts. — District  of  Columbia  v.  Railey,  171 
U.  S.  161,  176.  43  L.  Ed.  IIS;  District  of 
Columbia  v.  Woodbury,  136  U.  S.  450,  453, 
34   L.    Ed.   472. 

27.  Power  of  commission  to  submit 
claims  to  arbitration. — District  of  Colum- 
bia v.  Bailey,  171  U.  S.  161,  177,  43  L.  Ed. 
lis.  See  the  title  ARBITRATION  AND 
AWARD,  vol.  2,  p.  464. 

28.  Use  of  seal  by  commission. — Dis- 
trict of  Columbia  v.  Camden  Iron  Works, 
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to  have  a  seal,  which  could  be  changed  from  time  to  time,  it  had  the  right  to 
execute  contracts  under  the  seal.29  And  it  is  to  be  assumed  that  the  commis- 
sioners affixed  their  seals  as  the  seal  of  the  corporation.  It  was  for  them  to  de- 
termine whether  the  interests  of  the  district  required  the  contract  to  be  sealed.30 
When,  acting  officially,  they  signed  and  sealed  the  instrument  as  for  the  cor- 
poration, their  signatures  and  seals  bound  the  corporation  as  by  a  specialty.31 

Assessments  for  Expenses. — By  general  resolution,  approved  March  14, 
1876,  19  Stat.  211,  congress  abolished  the  board  of  audit,  and  forbade  the  fur- 
ther issue  of  bonds.  By  the  act,  approved  June  11,  1878,  c.  180,  20  Stat.  102, 
104,  105,  the  commissioners  were  required  to  annually  make  assessments  for  all 
expenses  of  the  district,  which,  upon  being  submitted  to  the  secretary  of  the 
treasury  and  approved  by  him,  were  to  be  laid  before  congress ;  and  it  was  then 
provided  that  ''to  the  extent  to  which  congress  shall  approve  of  said  assess- 
ments, congress  shall  appropriate  the  amount  of  50  per  centum  thereof,  and  the 
remaining  50  per  centum  of  such  approved  assessments  shall  be  levied  and  as- 
sessed upon  the  taxable  property  and  privileges  in  said  district  other  than  the 
property  of  the  United  States  and  of  the  District  of  Columbia."  In  this  man- 
ner congress  assumed  the  payment  of  a  portion  of  the  bonds  and  expenses  of  the 
district.32 

Board  of  School  Trustees. — As  to  all  matters  relative  to  public  schools, 
see  the  title  Schools. 

Courts. — Matters  relating  to  judicial  matters  within  the  district  will  be  found 
treated  in  Appeal  and  Error,  vol.  1,  p.  598;  Certiorari,  vol.  3,  p.  651 ;  Courts, 
vol.  4.  p.  861.  As  to  justices  of  the  peace  in  the  District  of  Columbia,  see  the 
title  Justice  OF  the  Peace.  As  to  criminal  jurisdiction  of  the  District  of  Colum- 
bia courts,  see  the  title  Criminal  Law,  ante,  p.  43. 

DISTRINGAS — As  to  distringas  against  sheriff  to  compel  sale  under  levy, 
see  the  title  Sheriffs'.  Constables'  and  Marshals'  Sales. 

DITCH. — See  the  titles  Drains  and  Sewers;  Irrigation;  Waters  and 
Watercourses. 

DIVERSE  CITIZENSHIP.— See  the  titles  Courts,  vol.  4,  pp.  936-973;  Re- 
moval of  Causes. 

DIVERSIONS  OF  WATERS.— See  the  title  Waters  and  Watercourses. 

DIVIDEND  IN  SCRIPT.— See  Script  Dividend.  And  see,  generally,  the 
titles  Corporations,  vol.  4,  p.  621  ;    Stock  and  Stockholders. 

DIVIDENDS.— See  the  titles  Banks  and  Banking,  vol.  3,  p.  164;  Stock 
and  Stockholders.  As  to  dividends  in  bankruptcy,  see  the  title  Bankruptcy, 
vol.  2,  p.  924,  et  seq. 

DIVISION  OF  OPINION.— See  the  title  Appeal  and  Error,  vol.  2.  p.  395 

DIVISION  OF  TERRITORY.— See  the  titles  Counties,  vol.  4,  p.  825;  Mu- 
nicipal Corporations. 

• 

181  U.  S.  453,  460,  45  L.  Ed.  948.    See  the  31.    District  of  Columbia  v.  Camden  Iron 

title    SEALS    AND    SEALED    INSTRU-  Works.  181  U.  S.  453,  460,  45  L.  Ed.  948. 
MENTS.  32.    Assessments  for  expenses. — District 

29.  District  of  Columbia  v.  Camden  Iron  of  Columbia  v.  Johnson,  165  U.  S.  330.  332, 
Works,  181   U.   S.   453,  459,  45  L.    Ed.  948.  41    L.    Ed.    734.     See    the    titles    SPECIAL 

30.  District  of  Columbia  v.  Camden  Iron       ASSESSMENTS;  TAXATION. 
Works,  181  U.  S.  453,  461,  45  L.  Ed.  948. 
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c.  District   Courts,  429. 

2.  Of  Territorial  Courts,  429. 

3.  Of  Courts  of  Equity,  429. 

C.  Decree    for   Alimony.   429. 

1.  Enforcement  of  Decree,  429. 

a.  In  General,  429. 

b.  By   Execution  or  Attachment,  430. 

2.  Effect  of  Decree,  430. 
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CROSS  REFERENCES. 

See  the  titles  Annuity,  vol.  1,  p.  329;  Appeal  and  Error,  vol.  1,  p.  333;  Ap- 
pearances, vol.  2,  p.  429;  Bankruptcy,  vol.  2,  p.  792;  Conflict  of  Laws,  vol. 
3.  p.  1020;  Constitutional  Law,  vol.  4,  p.  1 ;  Curtesy,  ante,  p.  155;  Domicile; 
Dower;  Evidence;  Husband  and  Wife;  Judgments  and  Decrees;  Land- 
lord and  Tenant;    Marriage;    Remittitur;    Summons  and   Process. 

As  to  deeds  of  separation,  see  the  title  Husband  and  Wife.  As  to  suits  for 
separate  maintenance,  see  the  title  Husband  and  Wife. 

I.  Definition. 

Divorce  is  the  legal  separation  of  man  and  wife,  effected,  for  cause,  by  the 
judgment  of  a  court,  and  either  totally  dissolving  the  marriage  relation,  or  sus- 
pending its  effects  so  far  as  concerns  the  cohabitation  of  the  parties.1 

II.    Power  to  Grant  Divorces. 

A.  In  General. — All  governments  possess  inherent  power  over  the  dissolu- 
tion of  marriages.2  But  in  the  United  States  the  authority  rests  with  the  states 
entirely,  and  not  with  the   federal  government.3 

B.  Legislative  Divorces— 1.  Power  of  Legislature  to  Grant  Divorces. 
— Until  a  recent  period  legislative  divorces  have  been  granted,  with  few  ex- 
ceptions, in  all  the  states,4  without  impairing  the  obligation  of  a  contract,5  and 


1.  Definition. — Black's     Law     Diet.,     p. 

Alimony. — See  post,  "Nature  of  Ali- 
mony," VIII,  A. 

2.  In  general. — Haddock  v.  Haddock, 
201  U.  S:  562,  569,  50  L.  Ed.  867.  See,  also, 
Maynard  v.  Hill,  125  U.  S.  190,  31  L.  Ed. 
654. 

"The  regulation  of  divorce  belongs  to 
the  legislature  of  the  domicile  of  the  par- 
ties." Atherton  v.  Atherton,  181  U.  S.  155, 
162,  45  L.  Ed.  794;  Andrews  v.  Andrews, 
188  U.  S.  14,  41,  47  L.  Ed.  366,  where  it  is 
said  that  the  consent  of  the  parties  can- 
not  change  the  rule.  See  post,  "Foreign 
Divorces  and  Conflict  of  Laws,"  VI,  D. 

3.  State  and  federal  government. — At 
the  time  the  constitution  was  adopted  the 
states  possessed  full  power  over  the  sub- 
ject of  divorce  and  no  authority  was  dele- 
gated to  the  central  government  in  regard 
to  this  subject  nor  does  the  full  faith  and 
credit  clause  of  the  constitution  destroy 
the  power  of  the  states  over  the  dissolu- 
tion of  marriages  as  to  their  own  citi- 
zens. Haddock  v.  Haddock,  201  U.  S.  562, 
50    L.    Ed.   867.      See    post,    "Jurisdiction," 

4.  Power  of  legislature  to  grant  di- 
vorces.— Mavnard  v.  Hill.  125  U.  S.  190, 
206.  31  L.  Ed.  654. 

Except   where   an   invalidity   in   such   di- 


vorces is  directly  or  indirectly  created  by 
a  written  constitution  binding  the  legis- 
lative power.  Mavnard  v.  Hill,  125  U.  S. 
190.  206.  31   L.   Ed."  654. 

Oregon  territory. — The  granting  of  di- 
vorces was  a  rightful  subject  of  legislation 
according  to  the  prevailing  judicial  opin- 
ion of  the  country,  and  the  understanding 
of  the  profession,  at  the  time  the  organic 
act  of  Oregon  was  passed  by  congress, 
when  either  of  the  parties  divorced  was  at 
the  time  a  resident  within  the  territorial 
jurisdiction  of  the  legislature.  If  within 
the  competency  of  the  legislative  assembly 
of  the  territory,  its  motives  in  passing  an 
act  granting  a  divorce  cannot  be  inquired 
into;  its  will  is  a  sufficient  reason  for  its 
action.  Maynard  v.  Hill.  125  U.  S.  190, 
209,  31   L.  Ed.   654. 

5.  Obligation  of  contract. — The  pro- 
vision of  the  constitution  prohibiting 
states  from  passing  laws  impairing  the 
obligation  of  contracts  has  never  been  un- 
derstood to  restrict  the  general  right  of 
the  legislature  to  legislate  upon  the  sub- 
ject of  divorces.  Those  acts  enable  some 
tribunals,  not  to  impair  a  marriage  con- 
tract, but  to  liberate  one  of  the  par; 
because  it  has  been  broken  by  the  other. 
Hunt  v.  Hunt.  L31  U.  S  appx.  clxv,  2 1 
L.  Ed.  1109;  Dartmouth  College  V.  Wood- 
ward, 4  Wheat.  517,  518,  629,  4  L  Ed. 
629. 
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without  being  obnoxious  to  the  due  process  clause  of  the  federal  constitution.* 
A\  hen  this  country  was  settled,  the  power  to  grant  a  divorce  from  the  bonds  of 
matrimony  was  exercised  by  the  parliament  of  England,7  and  the  legislative  as- 
semblies of  the  Colonies  treated  the  subject  of  divorce  as  one  within  their 
province.8 

2.  When  the  Legislature  Will  Grant  a  Divorce. — When  the  object  of 
the  marriage  relation  has  been  defeated  by  any  cause  physical,  moral  or  intel- 
lectual, and  no  jurisdiction  is  vested  in  the  judicial  tribunals  to  grant  a  divorce, 
the  legislature  itself  may  interfere  and  put  an  end  to  the  relation  in  the  interest 
of  the  parties  as  well  as  of  society.9 

III.    Jurisdiction. 

A.  Jurisdiction  of  the  Courts  of  the  United  States. — The  courts  of  the 
United  States  have  no  jurisdiction  upon  the  subject  of  divorce,  either  as  an  orig- 
inal proceeding  in  chancery,  or  an  incident  of  a  divorce  or  separation,10  ex- 
cept the  supreme  court  in  the  exercise  of  its  appellate  jurisdiction.11 

B.  Jurisdiction  of  the  Territorial  Courts. — The  territorial  courts  have 
original  jurisdiction  of  divorce  proceedings.12 

C.  Jurisdiction  of  the  State  Courts. — The  courts  of  the  state  of  domicile 
of  the  parties  doubtless  have  jurisdiction  to  decree  a  divorce,  in  accordance  with 
its  laws.13 


6.  Due  process  of  law. — Where  a  state 
in  conformity  with  its  laws,  has  acted 
through  its  legislative  department  con- 
cerning the  dissolution  of  the  marriage 
tie,  as  to  a  citizen  of  that  state,  such  ac- 
tion is  binding  in  that  state  as  to  such 
citizen,  and  the  validity  of  the  judgment 
may  not  therein  be  questioned  on  the 
ground  that  the  action  of  the  state  in  deal- 
ing with  its  own  citizen  concerning  the 
marriage  relation  was  repugnant  to  the 
due  process  clause  of  the  constitution. 
Haddock  v.  Haddock,  201  U.  S.  562,  569,  50 
L.  Ed.  867.  See,  also,  Maynard  v.  Hill, 
125  U.  S.  190,  31  L.  Ed.  654. 

Want  of  valid  ground  or  notice — Effect. 
— The  facts  alleged  in  a  bill  of  complaint, 
that  no  cause  existed  for  the  divorce  and 
that  it  was  obtained  without  the  knowl- 
edge of  the  wife,  cannot  affect  the  validity 
of  an  act  by  a  territorial  legislature.  May- 
nard v.  Hill,  125  U.  S.  190,  209,  31  L.  Ed. 
654.  Sec  Haddock  v.  Haddock,  201  U.  S. 
562,  569,   50  L.   Ed.  867. 

7.  Parliament.— Ma vnard  v.  Hill,  125  U. 
S.   190,  206,  31   L.   Ed.  654. 

8.  Colonial  legislatures. — Maynard  v. 
Hill,   125   U.    S.    190,   206,   31    L.    Ed.   654. 

Cooley  in  his  Treatise  on  Constitutional 
Limitations  says:  "The  granting  of  di- 
vorce from  the  bonds  of  matrimony  was 
not  confided  to  the  courts  in  England,  and 
from  the  earliest  days  the  colonial  and 
te  legislatures  in  this  country  have  as- 
ned  to  possess  the  same  power  over 
the  subject  which  was  possessed  by  the 
parHament,  and  from  time  to  time  they 
have  pi  '  pecial  laws  declaring  a  dis- 
solution of  the  bonds  of  matrimony  in 
special  cases."  See,  also.  Bishop  on  Mar- 
riage and  Divorce,  §  664.  Maynard  v. 
Hill,  125  U.  S.  190,  206,  31  L.   Ed.  654. 

9.  When  the  legislature  will  grant  a 
divorce.— Maynard  v.  Hill,  125  U.  S.  190, 
205,  31   L.    Ed.   654. 


10.  Jurisdiction  of  the  courts  of  the 
United  States. — De  La  Rama  v.  De  La 
Rama,  201  U.  S.  303,  307,  50  L.  Ed.  765; 
Simms  v.  Simms,  175  U.  S.  162,  167,  44  L. 
Ed.   115. 

This  has  been  a  long-established  rule, 
both  by  reason  of  fact  that  the  husband 
and  wife  cannot  usually  be  citizens  of  dif- 
ferent states,  so  long  as  the  marriage  re- 
lation continues  (a  rule  which  has  been 
somewhat  relaxed  in  recent  cases),  and 
for  the  further  reason  that  a  suit  for  di- 
vorce in  itself  involves  no  pecuniary  value. 
De  La  Rama  v.  De  La  Rama,  201  U.  S. 
303,  307,  50  L.  Ed.  765.  See.  also,  Barber 
V.  Barber,  21  How.  582,  16  L.  Ed.  226; 
and  the  analogous  cases  of  Kurtz  v.  Mof- 
fitt,  115  U.  S.  487,  29  L.  Ed.  458;  Durham 
v.  Seymour.  161  U.  S.  235,  40  L.  Ed.  682; 
Perrine  v.  Slack,  164  U.  S.  452,  41  L.  Ed. 
510. 

11.  Supreme  court. — The  general  rule 
that  the  courts  of  the  United  States  have 
no  jurisdiction  upon  the  subject  of  di- 
vorce either  as  an  original  proceeding  in 
chancery  or  as  an  incident  of  a  divorce 
or  separation,  has  no  application  to  the 
appellate  jurisdiction  of  the  supreme 
court  over  the  territorial  courts.  De  La 
Rama  v.  De  La  Rama,  201  U.  S.  303,  308, 
50  L.  Ed.  765.  See  the  title  APPEAL 
AND  ERROR,  vol    1,  p.  333. 

12.  Jurisdiction  of  the  territorial  courts. 
—Simms  v.  Simms,  175  U.  S.  162,  44  L.  Ed. 
115.  See  Maynard  v.  Hill,  125  U.  S.  190, 
31   L.    Ed.   654. 

The  general  rule  as  to  want  of  jurisdic- 
tion in  the  courts  of  the  United  States 
has  no  application  to  the  jurisdiction  of 
the  territorial  courts.  De  La  Rama  v.  De 
La  Rama,  201  U.  S.  303,  308,  50  L.  Ed. 
765. 

13.  Jurisdiction  of  the  state  courts. — 
Cheely  v.   Clayton,   110  U.   S.   701.  705.  28 
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IV.  Where  Proceedings   Should  Be  Commenced. 

The  proceeding  for  a  divorce  brought  by  a  wife  may  be  instituted  where  she 
has  her  domicile.  The  place  of  the  marriage,  of  the  offense,  and  the  domicile 
of  her  husband  are  of  no  consequence.14  Petitions  for  divorce  when  brought  by 
the  wife  must  be  brought  in  the  county  where  the  wife  usually  resides  if  she  has 
an  actual  residence  in  the  state;  if  not,  then  in  the  county  of  the  husband's 
residence.15 

V.    For  What  Causes  Divorce  May  Be  Granted. 

The  legislature  of  a  state  or  territory  has  power  to  prescribe  the  acts  which 
may  constitute  grounds  for  the  dissolution  of  marriages.16  It  has  been  provided 
that  adultery,   cruelty  and   abandonment  are  grounds   for  divorce.17 

VI.   Effects  of  Divorce  or  Annulment  of  Marriage. 

A.  Property  Rights— 1.  In  General.— A  decree  of  divorce  carries  with 
it  the  division  of  all  the  community  property  and  effects  between  the  parties 
to  the  marriage. 1S 

Rights  Not  Vested. — A  divorce  ends  all  rights  not  previously  vested.  In- 
terests which  might  vest  in  time,  upon  a  continuance  of  the  marriage  relation, 
are  gone.19 

2.  Effect  of  Void  Decree. — Where  a  decree  of  divorce  was  void  for  the 
insufficiency   of  the    service    of   process    it    was    held    that  the    widow,  upon  the 


L.  Ed.  298.     See,  also,  Cheever  v.  Wilson, 
9  Wall.  108,  19  L.  Ed.  C04. 

As  to  conflict  of  jurisdiction  and  ex- 
traterritorial force  of  decree,  see  post, 
"Foreign  Divorces  and  Conflict  of  Laws," 
VI,  D. 

14.  Where  proceedings  should  be  com- 
menced.— Cheever  v.  Wilson,  9  Wall.  108, 
124,   19   L.   Ed.   604. 

15.  Atherton  v.  Atherton,  181  U.  S.  155, 
160,  45  L.  Ed.  794.  See  post,  "Foreign 
Divorces  and  Conflict  of  Laws,"  VI,  D. 
And  see  the  title  VENUE. 

16.  For  what  causes  divorce  may  be 
granted.— Maynard  v.  Hill,  125  U.  S.  190, 
205,  31   L.   Ed.  654. 

17.  Adultery — Public  scandal — Philip- 
pines.— Where  the  husband  abandons  his 
wife,  excludes  her  from  his  house,  and 
openly  forms  illicit  relations  with  three 
other  women,  each  of  whom  bears  him  a 
child,  these  acts  are  sufficient  to  bring  the 
case  within  the  rule  of  the  Philippine  law 
that  the  adultery  of  the  husband,  to  en- 
title the  wife  to  divorce,  must  be  ac- 
companied by  public  scandal  and  disgrace 
to  the  wife.  De  La  Rama  v.  De  La  Rama, 
201  U.  S.  303,  50  L.  Ed.  765.  See,  also, 
the  title  ADULTERY,  FORNICATION 
AND  LEWDNESS,  vol.  1,  p.  195. 

Cruelty. — It  is  held  in  a  Pennsylvania 
case  that  where  a  wife  separates  from  her 
husband  and  sues  for  divorce  on  the 
ground  of  cruelty,  a  divorce  a  mensa  et 
thoro  may  be  granted  even  though  the 
husband  offers  to  receive  her  and  treat 
her  as  a  good  husband  should,  where  it 
appears  that  the  wife  would  not  be  safe 
with  him.  Thompson  v.  Thompson,  2 
Dall.   128,   1   L.   Ed.  317. 

Abandonment. — By  the  general  statutes 
of  Kentucky  of  1873,  c.  53,  art.  3,  courts 
of   equity  may   grant   a   divorce   for   aban- 


donment by  one  party  of  the  other  for  one 
year.  Atherton  v.  Atherton,  181  U.  S.  155, 
160,   45    L.    Ed.    794. 

18.  In  general.— Garrozi  v.  Dastas,  204 
U.  S.  64,  84,  51  L.  Ed.  369.  See  the  title 
HUSBAND   AND   WIFE. 

Unless  otherwise  provided  by  local  law, 
a  decree  of  divorce  by  a  court  having 
jurisdiction  of  the  cause  and  of  the  par- 
ties, dissolving  the  bond  of  matrimony, 
puts  an  end  to  all  obligations  of  either 
party  to  the  other,  and  to  any  right  which 
either  has  acquired  by  the  marriage  in  the 
other's  property,  except  so  far  as  the 
court  granting  the  divorce,  in  the  exercise 
of  an  authority  vested  in  it  by  the  legis- 
lature, orders  property  to  be  transferred 
or  alimony  to  be  paid  by  one  party  to 
the  other.  Barrett  v.  Failing,  111  U.  S. 
523,  524,  28  L.  Ed.  505.  See  post,  "Ali- 
mony,"   VIII. 

Property  was  settled  upon  a  wife  by 
purchase  in  her  name  with  money  which 
she  had  at  the  time  of  her  marriage,  not 
secured  to  her  by  a  settlement  or  contract, 
and  with  money  subsequently  earned  by 
her.  It  was  held  that  a  divorce  granted 
to  the  wife  for  cruel  treatment  by  her 
husband  was  not  of  itself  sufficient  rea- 
son for  awarding  to  him  any  portion  of 
the  property  thus  settled  upon  her.  Jack- 
son v.  Jackson.  <)1  U.  S.  12:.'.  L26,  .':;  L. 
Ed.  258.  See,  also,  post,  "Property  Rights," 

VI,     1).    5. 

19.  Rights  not  vested. — Maynard  v.  Hill, 
12.".    U.    S.    190.   216,   31    L    Ed.   654. 

When  a  wife  is  divorced  from  her  hus- 
band before  he  has  obtained  a  vested  in- 
terest in  donation  lands  in  Oregon,  by 
complying  with  the  statutory  require- 
ment for  residence  and  cultivation,  she 
has  no  interest  in  such  lands.  Maynard 
V.  Hill,  125  U.  S.   190,  216,  31  L.  Ed.  654. 
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death  of  her  husband,  was  entitled  to  her  portion  of  his  land  as  determined  by 
the  law  of  the  state  where  the  land  was  situated.20 

B.  Status  of  Parties. — A  decree  of  divorce  carries  with  it  a  complete  dis- 
solution of  all  the  marital  tics.-1  The  purpose  and  effect  of  a  decree  of  divorce 
from  the  bond  of  matrimony,  by  a  court  of  competent  jurisdiction,  are  to  change 
the  existing  status  or  domestic  relation  of  husband  and  wife,  and  to  free  them 
both  from  the  bond.  The  marriage  tie,  when  thus  severed  as  to  one  party, 
ceases  to  bind  either.22  But  where  a  decree  of  divorce  was  void  for  the  insuf- 
ficiency of  the  service  of  process,  the  status  of  the  parties  as  husband  and  wife 
was  not  changed.23 

C.  Effect  of  Annulment  of  Marriage  on  Status  of  Parties. — A  judicial 
invalidation  of  marriage  at  any  time  for  the  bigamy  of  a  party  to  it  relates  back 
to  the  time  of  the  marriage,  and  places  the  deceived  party  in  a  free  condition  to 
marry  again,  or  to  do  any  other  act  as  an  unmarried  person,  without  any  sentence 
of  the  nullity  of  the  marriage.24 

D.  Foreign  Divorces  and  Conflict  of  Laws — 1.  General  Considera- 
tion.— General  Rule  as  to  Effect  Abroad. — Divorces  made  in  one  country 
are  generally  received  in  all  countries.25  And,  if  valid,  a  decree  of  divorce 
rendered  in  one  state  binds  personally  those  who  were  parties  in  the  case,  and 
may  be  enforced  in  the  situs  rei,  by  the  proper  proceedings  conducted  there  for 
that  purpose.26 


20.  Effect  of  void  decree. — Cheely  v. 
Clayton,  110  U.  S.  701,  708,  28  L.  Ed.  298. 
See  post,  "Dower  and  Curtesy,"  VI,  D, 
-,.  b. 

21.  Status  of  parties. — Garrozi  v.  Das- 
tas.  204  U.  S.  64,  84,  51  L.  Ed.  369. 

22.  Atherton  v.  Atherton,  181  U.  S. 
155,  162,  45  L.  Ed.  794. 

Right  to  remarry. — A  husband  without 
a  wife,  or  a  wife  without  a  husband,  is 
unknown  to  the  law.  When  the  law  pro- 
vides, in  the  nature  of  a  penalty,  that  in 
a  suit  for  divorce  the  guilty  party  shall 
not  marry  again,  that  party,  as  well  as 
the  other,  is  st,ill  absolutely  freed  from 
the  bond  of  the  former  marriage.  Ather- 
ton v.  Atherton,  181  U.  S.  155,  162,  45  L. 
Ed.    794. 

23.  Under  void  decree. — Cheely  v.  Clay- 
ton, 110  U.  S.  701,  708,  709,  28  L.  Ed.  298. 
See  ante,  "Effect  of  Void  Decree."  VI, 
A,   2. 

24.  Effect  of  annulment  of  marriage 
on  status  of  parties. — Gaines  v.  Hennen, 
24  How.  553,  16  L.  Ed.  770. 

25.  Effect  abroad.— Miller  v.  Hall,  1 
Dall.  229.  1  L.  Ed.  113;  Cheever  v.  Wilson, 
9  Wall.  10S,  19  L.  Ed.  604;  Hilton  v.  Guyot, 
L59  U.  S.  113,  167,  40  L.  Ed.  95,  where 
they  are  said  to  be  recognized  as  valid  un- 
less contrary  to  the  policy  of  such  coun- 
try's own  law.  See,  also,  Harding  v. 
Harding,  198  U.  S.  317,  338,  49  L.  Ed. 
1 066. 

26.  Same.— Cheever  v.  Wilson,  9   Wall. 
-.   1:21.   19  L.   Ed.  604. 

\  decree  of  divorce,  valid  and  effectual 
by  the  laws  of  the  state  in  which  it  was 
<  btained,  i->  valid  and  effectual  in  all  other 
Whether  the  finding  by  the  court, 
of  the  domicile  on  which  the  decree  is 
founded,  is  conclusive  or  only  prima  facie 
i  i'  nt,  i-  not  decided.  It  is  certainly 
the    latter.      Cheever   v.    Wilson,    9    Wall. 


108,  109,  19  L,  Ed.  604.  See  post,  "Resi- 
dence or  Domicile  of  Parties,"  VI,  D,  2,  a. 

As  to  necessity  for  jurisdiction  of  per- 
son, see  post,  "Jurisdiction  of  Person," 
VI,  D,  2,  b. 

Illustration. — Where  the  petition  for  di- 
vorce laid  the  proper  foundation  for  the 
subsequent  proceedings,  warranted  the 
exercise  of  the  authority  which  was  in- 
voked, contained  all  the  requisite  aver- 
ments, and  the  court  was  the  proper  one 
before  which  to  bring  the  case,  and  it 
had  jurisdiction  of  the  parties  and  the 
subject  matter,  the  decree  was  valid  and 
effectual,  according  to  the  law  and  ad- 
judications in  Indiana.  The  constitution 
and  laws  of  the  United  States  give  the 
decree  the  same  effect  elsewhere  which 
it  had  in  Indiana.  Constitution,  Art.  4,  § 
1;  1  Stat,  at  Large,  122.  Cheever  v.  Wil- 
son, 9  Wall.  108,  123.  19   L.  Ed.  604. 

In  Maynard  v.  Hill,  125  U.  S.  190,  31 
L.  Ed.  654,  the  sole  question  was  the  ef- 
fect within  the  territory  of  Washington  of 
a  legislative  divorce  granted  in  the  ter- 
ritory to  a  citizen  thereof.  The  uphold- 
ing of  the  divorce  within  the  territory 
was,  therefore,  but  a  recognition  of  the 
power  of  the  territorial  government,  in 
virtue  of  its  authority  over  marriage,  to 
deal  with  a  person  domiciled  within  its 
jurisdiction.  The  case,  therefore,  did  not 
concern  the  extraterritorial  efficacy  of  the 
legislative  divorce.  In  other  words, 
whilst  the  ruling  recognized  the  ample 
powers  which  government  possesses  over 
marriage  as  to  one  within  its  jurisdiction, 
it  did  not  purport  to  hold  that  such  ample 
powers  might  be  exercised  and  enforced 
by  virtue  of  the  constitution  of  the  United 
States  in  another  jurisdiction  as  to  citi- 
zens of  other  states  to  whom  the  juris- 
diction of  the  territory  did  not  extend. 
Haddock  v.   Haddock,  201    U.   S.   562,  575, 
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Prior  to  Adoption  of  Constitution. — Prior  to  the  adoption  of  the  consti- 
tution, the  extent  to  which  the  states  would  recognize  a  divorce  obtained  in  a 
foreign   jurisdiction  depended  upon   their  conceptions  of  duty  and   comity.27 

2.  Jurisdiction  of  Foreign  Court — a.  Residence  or  Domicile  of  Parties. — 
See,  generally,  the  title  Domicile. 

(1)  In  General. — A  proceeding  for  divorce  is  not  of  such  an  exceptional 
character  as  not  to  come  within  the  rule  limiting  the  authoritv  of  a  state  to  per- 
sons within  its  jurisdiction.28  Xo  faith  and  credit  should  be  given  to  a  decree  of 
divorce  obtained  in  a  state  by  service  of  publication  in  another  state,  where 
neither  of  the  parties  reside  in  the  state  where  the  decree  is  rendered.29 

And  the  domicile  within  one  stevte  of  one  party  to  the  marriage  does  not 
give  to  such  a  state  jurisdiction  to  decree  a  dissolution  of  the  marriage  tie  which 
will  be  obligatory  in  all  the  other  states  by  force  of  the  full  faith  and  credit 
clause  of  the  constitution.30 

Mere  Residence. — As  distinguished  from  legal  domicile,  mere  residence, 
within  a  particular  state,  of  the  plaintiff  in  a  divorce  cause  brought  in  a  court 


50  L.  Ed.  867.     See.  also,  post,  "Collateral 
Attack."  VI.  D.6.  _ 

Effect  as  res  judicata  in  suit  for  separate 
maintenance. — See  post,  "Pleading  and 
Practice,"  VII.  See.  also,  the  titles  HUS- 
BAND AXD  WIFE;  JUDGMENTS 
AND  DECREES. 

27.  Prior  to  adoption  of  constitution. — 
Haddock  v.  Haddock,  201  U.  S.  562,  567. 
575,  50  L.  Ed.  867.  See  post,  "In  General." 
VI.  D.  2,  a.  d).  But  see,  generally,  the 
title  FOREIGN  TUDGMENTS.  REC- 
ORDS AND  JUDICIAL  PROCEED- 
INGS. 

28.  Jurisdiction  essential. — Haddock  v. 
Haddock,  201  U.  S.  562,  573,  50  L.  Ed. 
867.  See  Atherton  v.  Atherton.  181  U.  S. 
155.  162.  45  L.  Ed.  794.  See.  also,  ante.  "In 
General,"  II,  A;  "Where  Proceedings 
Should    Be    Commenced,"    IV. 

29.  Neither  party  domiciled  in  state. — 
Bell  v.  Bell.  181  U.  S.  175,  177,  45  L.  Ed. 
804,  reaffirmed  in  Winston  v.  Winston, 
189  U.  S.  506,  47  L.  Ed.  922;  Atherton  V. 
Atherton.  181  U.  S.  155,  45  L.  Ed.  794; 
Streitwolf  v.  Streitwolf,  181  U.  S.  179,  45 
L.  Ed.  807;  Andrews  v.  Andrews,  188  U. 
S.  14,  38,  47  L.  Ed.  366.  See,  also,  United 
States  v.  Ju  Toy,  198  U.  S.  253.  277,  49 
L.  Ed.  1040,  per  Brewer  and  Peckham,  JJ., 
dissenting.  See  post,  "Residence  for 
Purpose  of  Securing  Divorce,"  VI,  D,  2, 
a,  (5);  "Jurisdiction  of  Person,"  VI,  D, 
2    b. 

"The  same  doctrine  was  clearly  ex- 
pounded by  the  privy  council,  in  an  opin- 
ion delivered  by  Lord  Watson,  in  the  di- 
vorce case  of  Le  Mesurier  v.  Le  Mesurier 
C1895),  A.  C.  517,  where  it  was  said  (p. 
527) :  'When  the  jurisdiction  of  the  court 
is  exercised  according  to  the  rules  of  in- 
ternational law,  as  in  the  case  where  the 
parties  have  their  domicile  within  its 
forum,  its  decree  dissolving  their  mar- 
riage ought  to  be  respected  by  the  tribu- 
nals of  every  civilized  country.  *  *  *  On 
the  other  hand,  a  decree  of  divorce  a 
vinculo,  pronounced  by  a  court  whose  ju- 
risdiction is  solely  derived  from  some  rule 
of    municipal    law    peculiar    to    its    forum, 
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cannot,  when  it  trenches  upon  the  in- 
terests of  any  other  country  to  whose 
tribunals  the  spouses  were  amenable, 
claim  extraterritorial  authority."  Haddock 
v.  Haddock,  201  U.  S.  562,  579,  50  L.  Ed. 
867. 

Illustration. — A  Pennsylvania  court  has 
no  jurisdiction  of  a  suit  for  divorce 
against  a  resident  of  the  state  of  New 
York  by  a  party  who  is  not  a  bona  fide 
resident  of  Pennsylvania.  Bell  v.  Bell, 
181  U.  S.  175.  45  L  Ed.  804,  reaffirmed  in 
Winston  v.  Winston,  189  U.  S.  506,  47  L. 
Ed.  922;  Andrews  v.  Andrews,  188  U.  S. 
14,  38,  47  L.   Ed.  366. 

30.  Domicile  of  one  party. — Haddock  v. 
Haddock,  201  U.  S.  562,  573,  50  L.  Ed. 
867. 

"It  cannot  be  doubted  that  neither  the 
practice  nor  the  theories  controlling  in 
the  countries  on  the  continent  lend  the 
slightest  sanction  to  the  contention  that 
a  government,  simply  because  one  of  the 
parties  to  a  marriage  was  domiciled  within 
its  borders,  where  no  matrimonial  domi- 
cile ever  existed,  had  power  to  render  a 
decree  dissolving  a  marriage  which  on 
principles  of  international  law  was  en- 
titled to  obligatory  extraterritorial  effect 
as  to  the  other  party  to  the  marriage,  a 
citizen  of  another  country.  Wharton, 
Conf.  Laws,  3d.  Ed.,  vol.  1,  p.  441.  §  209, 
and  notes."  Haddock  v.  Haddock,  201  U. 
S.    562,    576,    582,    50    L.    Ed.   867. 

"It  cannot  be  doubted,  also,  that  the 
courts  of  England  decline  to  treat  a  for- 
eign decree  of  divorce  as  having  obliga- 
tory extraterritorial  force  when  both  par- 
ties to  the  marriage  were  not  subject  to 
the  jurisdiction  of  the  court  which  ren- 
dered the  decree."  So,  also,  in  Scotland. 
Haddock  v.  Haddock,  201  U.  S.  562,  582, 
583,  50  L  Ed.  867.  See.  also,  Wharton, 
Conflict  of  Laws,  §  215,  vol.  1,  p.  447 

The  denial  of  the  power  to  enforce  in 
another  state  a  decree  of  divorce  rendered 
against  a  person  who  was  not  subiect  to 
the  jurisdiction  of  the  state  in  which  the 
decree  was  rendered  obviates  all  the  con- 
tradictions  and   inconveniences    which   at- 
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of  such  state,  is  not  sufficient  to  confer  jurisdiction  upon  such  court  to  dissolve 
the  marriage'  relation  existing  between  the  plaintiff  and   a  nonresident  defend- 


ant 


31 


Bona  Fide  Domicile. — Where  a  bona  fide  domicile  has  been  acquired  in  a 
state  by  either  of  the  parties  to  a  marriage,  and  a  suit  is  brought  by  the  dom- 
iciled party  in  such  state  for  a  divorce,  the  courts  of  that  state,  if  they  acquire 
personal  jurisdiction  also  of  the  other  party,  have  authority  to  enter  a  decree  of 
divorce,  entitled  to  be  enforced  in  every  state  by  the  full  faith  and  credit 
clause.32    And,  a  fortiori,  where  both  are  so  domiciled.33 

Length  of  Residence  and  Motive. — The  length  of  residence  required  as 
evidence  of  domicile  varies  in  different  states.34  And  in  determining  the  validity 
of  a  decree  of  divorce  granted  by  a  state  court  to  a  person  who  has  recently 


tended  the  allowance  of  such  power.  It 
leaves  uncurtailed  the  legitimate  power  of 
all  the  states  over  a  subject  peculiarly 
within  their  authority,  and  thus  not  only 
enables  them  to  maintain  their  public 
policy  but  also  to  protect  the  individual 
rights  of  their  citizens.  It  does  not  de- 
prive a  state  of  the  power  to  render  a 
decree  of  divorce  susceptible  of  being  en- 
forced within  its  boundaries  as  to  the  per- 
son within  the  jurisdiction  and  does  not 
debar  other  states  from  giving  such  ef- 
fect to  a  judgment  of  that  character  as 
they  may  elect  to  do  under  mere  prin- 
ciples of  state  comity.  It  causes  the  full 
faith  and  credit  clause  of  the  constitution 
to  operate  upon  decrees  of  divorce  in  the 
respective  states  just  as  that  clause  oper- 
ates upon  other  rights,  that  is,  it  com- 
pels all  the  states  to  recognize  and  en- 
force a  judgment  of  divorce  rendered  in 
other  states  where  both  parties  were  sub- 
ject to  the  jurisdiction  of  the  state  in 
which  the  decree  was  rendered,  and  it  en- 
ables the  states  rendering  such  decrees 
to  take  into  view  for  the  purpose  of  the 
exercise  of  their  authority  the  existence  of 
a  matrimonial  domicile  from  which  the 
presence  of  a  party  not  physically  present 
within  the  borders  of  a  state  may  be  con- 
structively found  to  exist.  Haddock  v. 
Haddock,  201  U.  S.  562,  581,  50  L.  Ed. 
867. 

The  decision  in  Atherton  v.  Atherton, 
181  U.  S.  155,  45  L.  Ed.  794,  however,  was 
expressly  placed  upon  the  ground  of  matri- 
monial domicile.  This  is  apparent  from 
the  following  passage  from  the  opinion, 
at  p.  171:  "This  case  does  not  involve 
the  validity  of  a  divorce  granted,  on  con- 
structive service,  by  the  court  of  a  state 
in  which  only  one  of  the  parties  ever  had 
a  domicile;  nor  the  question  to  what  ex- 
tent the  good  faith  of  the  domicile  may 
be  afterwards  inquired  into.  In  this  case 
the  divorce  in  Kentucky  was  by  the  court 
of  the  state  which  had  always  been  the 
undoubted  domicile  of  the  husband,  and 
which  was  the  only  matrimonial  domicile 
61  the  husband  and  wife.  The  single 
question  to  be  decided  is  the  validity  of 
that  divorce,  granted  after  such  notice 
had  been  given  as  was  required  by  the 
■statute^  of  Kentucky."  Haddock  v.  Had- 
dock, ?01  TJ.  S.  562,  584.  50  L  I;.d  *'">7. 
Sec    post,   "Necessity   for   Notice,"   VI,   D, 


2,  b,  (2);  "Constructive  Service  of  Proc- 
ess," VI,  D,  2,  b,   (3). 

As  to  matrimonial  domicile,  see  post, 
"Plaintiff,"  VI,  D,  2.  a,  (2);  "Necessity 
for    Notice,"   VI,   D,  2,   b,    (2). 

For  review  of  the  decisions  of  the  dif- 
ferent state  courts  upon  this  question,  see 
Haddock  v.  Haddock,  201  U.  S.  562,  585, 
606,   50   L.    Ed.   867. 

31.  Mere  residence. — Andrews  v.  An- 
drews, 188  U.  S.  14,  41,  47  L.  Ed.  366; 
Streitwolf  v.  Streitwolf,  181  U.  S.  179,  45 
L.  Ed.  807;  Bell  v.  Bell,  181  U.  S.  175. 
45  L.  Ed.  804;  Winston  v.  Winston,  189 
U.  S.  506,  47  L.  Ed.  922;  Haddock  v.  Had- 
dock, 201  U.  S.  562,  583,  50  L.  Ed.  867. 
See,  also,  German  Sav.,  etc.,  Society  v. 
Dormitzer,  192  U.  S.  125,  128,  48  L.  Ed. 
373.  See  the  title  DOMICILE.  See  post, 
"Jurisdiction  of  Person,"  VI,   D,  2,  b. 

32.  Bona  fide  domicile. — Cheever  v. 
Wilson,  9  Wall.  108,  19  L.  Ed.  604;  Had- 
dock v.  Haddock,  201  U.  S.  562,  570,  50  L. 
Ed.  867;  Barrett  v.  Failing,  111  U.  S.  523, 
524.  28  L.  Ed.  505.  See  post,  "Residence 
for  Purpose  of  Securing  Divorce,"  VI,  D, 
2,  a,  (5);  "Jurisdiction  of  Person,"  VI,  D, 
2,  b.     See   the   title   DOMICILE./ 

33.  Same. — And  where  husband  and 
wife  are  domiciled  in  a  state  there  ex- 
ists jurisdiction  in  such  state,  for  good 
cause,  to  enter  a  decree  of  divorce  which 
will  be  entitled  to  enforcement  in  another 
state  by  virtue  of  the  full  faith  and  credit 
clause.  Haddock  z'.  Haddock,  201  U.  S. 
562,  570,  50  L.  Ed.  867.  See  the  title 
FOREIGN  JUDGMENTS,  RECORDS 
AND  JUDICIAL  PROCEEDINGS. 

"The  courts  of  the  state  of  the  domicile 
of  the  parties  doubtless  have  jurisdiction 
to  decree  a  divorce,  in  accordance  with  its 
laws  for  any  cause  allowed  by  those  laws, 
without  regard  to  the  place  of  the  mar- 
riage, or  to  that  of  the  commission  of  the 
offense  for  which  the  divorce  is  granted; 
and  a  divorce  so  obtained  is  valid  every- 
where." Story  on  Conflict  of  Laws,  § 
230a.  Cheever  v.  Wilson.  9  Wall.  108,  19 
L  Ed.  604;  Cheelv  V.  Clayton,  110  U.  S. 
7<>1.  705,  28  L.  Ed.  298;  Atherton  v.  Ather- 
ton, 181  U.  S.  155,  163,  -t:.  L.  Ed.  794. 

34.  Length  of  residence  necessary. — By 
the  law  of  Pennsylvania  every  petitioner 
for  a  divorce  must  have  had  a  bona  fide 
residence    within    the    state    for    one    year 
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moved  to  the  state  the  reality  of  the  residence  in  the  state  is  to  be  considered  and 
not  the  cause  prompting  the  person  to  move  there.35 

(2)  Plaintiff. — Where  the  domicile  of  a  plaintiff  in  a  divorce  cause  is  in  the 
state  where  the  suit  was  brought,  and  the  defendant  appears  and  defends,  as 
both  parties  are  before  the  court,  there  is  power  to  render  a  decree  of  divorce 
which  will  be  entitled  in  other  states  to  recognition  under  the  full  faith  and 
credit  clause.36  And  so  also  where  the  plaintiff's  domicile  is  also  the  domicile  of 
matrimony  and  the  other  party  has  not  rightfully  acquired  another  and  separate 
domicile;37  or  even  when  the  husband  had  acquired  a  new  domicile  and  sues 
there,  his  wife  having  unjustifiably  abandoned  him.38 


next  before  the  filing  of  the  petition.  Bell 
V.  Bell,  181  U.  S.  175,  177,  45  L.  Ed.  804. 
See,  also,  Winston  v.  Winston,  189  U.  S. 
506.   47   L.   Ed.   922. 

The  law  of  North  Dakota  requires  a 
domicile  in  good  faith  of  the  libelant  for 
ninety  days  as  a  prerequisite  to  jurisdic- 
tion of  a  case  of  divorce.  Streitwolf  v. 
Streitwolf,  181  U.  S.  179,  182,  45  L.  Ed. 
807.  See,  also,  Winston  v.  Winston,  189 
U.   S.   506,  507,  47  L.   Ed.   922. 

Where  a  man  who  was  residing  in  New 
Jersey  desired  to  get  a  divorce  and  for 
this  purpose  went  to  North  Dakota  with- 
out informing  anyone  where  he  was  go- 
ing or  that  he  intended  to  change  his 
residence,  and  after  having  spent  a  few 
weeks  there  went  to  the  Yellowstone  Park 
and  then  to  New  York  for  a  few  weeks 
and  while  there  informed  his  son  that  he 
was  going  to  Europe  but  instead  went 
back  to  North  Dakota  and  three  months 
from  the  date  of  his  first  appearance  there 
commenced  divorce  proceedings,  it  was 
held  that  he  had  not  even  complied  with 
the  requirement  of  a  ninety  day  bona  tide 
residence  in  North  Dakota  and  a  divorce 
granted  him  was  a  fraud  upon  the  court 
and  invalid.  Streitwolf  v.  Streitwolf,  181 
U.  S.  179,  181,  45  L.  Ed.  807,  reaffirmed  in 
Winston  v.  Winston,  189  U.  S.  506,  47  L. 
Ed.   922. 

35.  Motive  for  acquiring  domicile. — 
Cheever  v.  Wilson,  9  Wall.  108,  123,  19  L. 
Ed.  604.     See  the  title  DOMICILE. 

36.  Plaintiff. — Cheever  v.  Wilson,  9 
Wall.  ]08,  124,  19  L.  Ed.  604;  Haddock  z: 
Haddock,  201  U.  S.  562,  583.  50  L.  Ed.  867. 
Compare,  German  Sav..  etc..  Society  v. 
Dormitzer,  192  U.  S.  125,  48  L.  Ed.  373. 
See,  also,  ante,  "In  General,"  VI,  D,  2, 
a,  (1). 

37.  Plaintiff's  domicile  also  matrimonial 
domicile. — -"It  is  settled  that  where  the 
domicile  of  a  husband  is  in  a  particular 
state,  and  that  state  is  also  the  domicile 
of  matrimony,  the  courts  of  such  state 
having  jurisdiction  over  the  husband,  may, 
in  virtue  of  the  duty  of  the  wife  to  be  at 
the  matrimonial  domicile,  disregard  an 
unjustifiable  absence  therefrom,  and  treat 
the  wife  as  having  her  domicile  in  the 
state  of  the  matrimonial  domicile  for  the 
purpose  of  the  dissolution  of  the  marriage, 
and   as   a   result   have   power   to    render   a 

ment  dissolving  the  marriage  which 
will  be  binding  upon  both  parties,  and 
will  be  entitled  to  recognition  in  all  other 


states  by  virtue  of  the  full  faith  and  credit 
clause.      Atherton   v.    Atherton,   1S1   U    S 
155,    45    E.    Ed.    794."      Haddock   v.    Had- 
dock, 201   U.   S.   562,  571,   50   L.   Ed.   867. 

And  a  husband,  cannot,  by  leaving  the 
state  of  the  common  matrimonial  domi- 
cile, deprive  the  abandoned  wife  of  the 
power  of  obtaining  a  divorce  at  home. 
This  is  the  law  of  Kentucky  and  is  sup- 
ported by  the  weight  of  authority.  Ather- 
ton v.  Atherton,  181  U.  S.  155,  162,  45  L. 
Ed.   794. 

A  state  "has  absolute  right  to  prescribe 
the  conditions  upon  which  the  marriage 
relation  between  its  own  citizens  shall  be 
created,  and  the  causes  for  which  it  may 
be  dissolved.  One  of  the  parties  guilty  of 
acts  for  which,  by  the  law  of  the  stat'e,  a 
dissolution  may  be  granted,  may  have  re- 
moved to  a  state  where  no  dissolution  is 
permitted.  The  complaining  party  would, 
therefore,  fail  if  a  divorce  were  sought  in 
the  state  of  the  defendant;  and  if  applica- 
tion could  not  be  made  to  the  tribunals 
of  the  complainant's  domicile  in  such  case, 
and  proceedings  be  there  instituted  with- 
out personal  service  of  process  or  per- 
sonal notice  to  the  offending  party,  the 
injured  citizen  would  be  without  redress. 
Bish.  Marr.  and  Div.,  §  156."  Pennoyer  v 
Neff,  95  U.  S.  714,  734,  24  L.  Ed.  565; 
Atherton  v.  Atherton,  181  U.  S.  155,  163, 
45   L.    Ed.    794. 

See  quaere,  whether  jurisdiction  to  ren- 
der a  divorce  having  extraterritorial  effect 
can  be  acquired  by  a  mere  domicile  in  the 
state  of  the  party  plaintiff,  where  there 
has  been  a  matrimonial  domicile  there 
Bell  v.  Bell,  181  U.  S.  175,  45  L.  Ed.  804; 
Streitwolf  v.  Streitwolf,  181  U.  S.  179,  45 
L.  Ed.  807;  Andrews  v.  Andrews,  188  U. 
S.  14,  40,  47  L.  Ed.  366;  Winston  v.  Wins- 
ton. 189  U.  S.  506,  47  L.  Ed.  922  See 
ante.  "In  General."  VI.  D.  2,  a,  (l);  post, 
"Necessity  for  Notice,"  VI,   D,  2,   b,    (2). 

38.  Domicile  other  than  matrimonial. 
— And  when  the  wife  unjustifiably  aban- 
dons the  husband,  a  divorce  obtained  by 
him  in  a  state,  not  the  matrimonial  domi- 
cile, but  to  which  the  husband  has  since 
removed  his  domicile,  by  proceedings 
based  on  constructive  service  of  process 
according  to  the  laws  of  that  state,  de- 
termines the  status  of  both  parties  in  the 
state  of  the  matrimonial  domicile.  This 
has  be  :n  held  in  Kentucky,  and  is  sup- 
ported by  the  weight  of  authority.    Ather- 
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(3)  Defendant.— See  post,  "'Separate  Domicile,"  VI,  D,  2,  a,  (4)  ;  "Necessity 
for  Notice,"  VI,  D,  2,  b,  (2).  .  ■ 

(4)  Separate  Domicile. — Although  the  wife  s  domicile  is  ordinarily  that  ot 
the  husband,39  the  wife  may  acquire  a  separate  domicile  whenever  it  is  neces- 
sary or  proper  that  she  should  do  so.  The  right  springs  from  the  necessity  of 
its  exercise,  and  endures  as  long  as  the  necessity  continues.40  But  it  cannot  be 
so  acquired  where  the  abandonment  is  unjustifiable.41  And  having  so  acquired 
a  separate  domicile  she  will  not  be  bound  by  a  decree  of  divorce  or  separation 
obtained  against  her  by  the  husband,  in  a  jurisdiction  other  than  that  of  her  sep- 
arate domicile  so  acquired  and  where  she  has  neither  been  personally  served  nor 
appeared  in  the  suit,  though  it  be  in  the  state  of  his  domicile.42  Whenever  the 
husband  has  been  guilty  of  some  breach  of  duty  towards  his  wife  constituting 
sufficient  cause  to  have 'the  marriage  partially  or  totally  dissolved,  the  wife  may 
acquire  a  separate  domicile  in  order  to  confer  jurisdiction  on  the  courts  of  a 
state  in  a  proceeding  for  divorce  or  separation.43    And  a  divorce  rendered  as  a 


ton  v.  Athcrton,  181  U.  S.  155,  162,  45  L. 
Ed.    794. 

Constructive  service  on  defendant. — See 
post,  "Constructive  Service  of  Process," 
VI,  D,  2.  b.  (3).  And  see  the  title 
DOMICILE. 

Mere  residence. — See  ante,  "In  General," 
VI.   D.  2,  a,   (1). 

39.  Wife's  domicile  same  as  husband's. 
—Lamar  v.  Micou,  112  U.  S.  452,  47::.  28 
L.  Ed.  751.  See  the  title  DOMICILE, 
for  rule  and   citation   of  cases. 

40.  Separate  residence  of  wife. — Had- 
dock v.  Haddock,  201  U.  S.  562,  571.  50  L. 
Ed.   867;   Cheever  v.  Wilson,   9   Wall.   108, 

.  19  L.  Ed.  604;  Barber  v.  Barber,  21 
How.  582,  16  L.  Ed.  226;  Atherton  v. 
Athcrn.n.  181  U.  S.  155,  45  L.  Ed.  794.  See, 
also,  dissenting  opinion  at  pp.  173,  174. 
See    the   title    DOMICILE. 

These  decisions  recognize  the  right  of 
the  wife,  for  the  fault  of  the  husband,  to 
acquire  a  separate  domicile.  Haddock  v. 
Haddock.  201  U.  S.  562,  583,  50  L.  Ed. 
where  the  contrary  English  rule  is 
stated. 

41.  Abandonment  unjustifiable. — Cheely 
v.  Clayton,  110  U.  S.  701,  705,  709,  28  L. 
Ed. 

42.  Validity  of  decree  secured  by  hus- 
band at  his  domicile. — "Where  the  domi- 
cile of  matrimony  was  in  a  particular 
state,  and  the  husband  abandons  his  wife 
and  goes  into  another  state  in  order  to 
avoid  his  marital  obligations,  such  other 
state  to  which  the  husband  has  wrong- 
fully fled  does  not,  in  the  -nature  of 
things,  become  a  new  domicile  of  matri- 
mony, and,  therefore,  is  not  to  be  treated 
as  the  actual  or  constructive  domicile  of 
the  wife;  hence,  the  place  where  the  wife 
was    domiciled    when    so    abandoned    con- 

I  -  her  legal  domicile  until  a  new  ac- 
tual domicile  be  by  her  elsewhere  ac- 
quired.  1  his  was  clearly  expressed  in 
Barber  v.  Barber,  21  How.  582,  595,  16 
I.  Ed  226."  Haddock  v.  Haddock,  201 
TJ.  570,  571,  50   L.   Ed.   867. 

Where    there    can    be    no    question    that 

the    wi  not    constructively    present 

in  te     by    virtue     of    a    matrimonial 

nicile   in   that   state,  and   was   not   there 


individually  domiciled  and  did  not  appear 
in  the  divorce  cause,  and  was  only  con- 
structively served  with  notice  of  the 
pendency  of  that  action,  it  is  apparent 
that  the  state  court  did  not  acquire  ju- 
risdiction over  the  wife,  that  is,  did  not 
acquire  such  jurisdiction  by  virtue  of  the 
domicile  of  the  wife  within  the  state  or 
as  the  result  of  personal  service  upon  her 
within  its  borders.  Haddock  v.  Haddock, 
201   U.   S.   562,   572,   50   L.   Ed.   867. 

43.  Domicile  for  purpose  of  divorce. — 
Barber  v.  Barber,  21  How.  582,  595,  16  L. 
Ed.  226;  Cheever  v.  Wilson,  9  Wall.  108, 
19  L.  Ed.  604;  Anderson  v.  Watt,  138  U. 
S.    694,    706,    34    L.    Ed.    1078. 

A  wife  may  acquire  a  domicile  dif- 
ferent from  her  husband's  whenever  it  is 
necessary  or  proper  that  she  should  have 
such  a  domicile  and  on  such  a  domicile, 
if  the  case  otherwise  allow  it,  may  in- 
stitute proceedings  for  divorce,  though  it 
be  neither  her  husband's  domicile  nor 
have  been  the  domicile  of  the  parties  at 
the  time  of  the  marriage  or  of  the  of- 
fense. The  place  of  the  marriage,  of  the 
offense,  and  the  husband's  domicile  are 
immaterial.  Cheever  v.  Wilson,  9  Wall. 
108.  124,  19  L.   Ed.  604. 

'Where  the  husband  commits  an  of- 
fense which  entitles  the  wife  to  have  the 
marriage  dissolved,  she  is  not  only  dis- 
charged thereby  immediately,  and  with- 
out a  judicial  determination  of  the  ques- 
tion, from  her  duty  to  follow  and  dwell 
with  him,  but  she  must  abandon  him,  or 
the  cohabitation  will  amount  to  a  con- 
donation, and  bar  her  claim  to  the  rem- 
edy. In  other  words,  she  must  establish  a 
domicile  of  her  own,  separate  from  her 
husband,  though  it  may  be,  or  not,  in 
the  same  judicial  locality  as  his.  Courts, 
however,  may  decline  to  recognize  such 
domicile  in  a  collateral  proceeding — that 
is,  a  proceeding  other  than  a  suit  for  a 
divorce."  Barber  v.  Barber,  21  How.  582, 
16   L.    Ed.   226. 

If  the  husband  abandons  their  domicile 
and  his  wife,  to  get  rid  of  all  those  conju- 
gal obligations  which  the  marriage  relation 
imposes  upon  him,  neither  giving  to  her 
the   necessaries   nor   the  comforts   suitable 
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result  of  the  separate  domicile  will  be  binding  upon  both  parties,  and  will  be 
entitled  to  recognition  in  all  other  states  by  virtue  of  the  full  faith  and  credit 
clause.44 

(5)  Residence  for  Purpose  of  Securing  Divorce. — If  one  of  the  parties  to  the 
marriage  contract  leaves  the  family  domicile  and  goes  into  another  state  with 
no  intention  of  remaining  therein,  but  with  the  sole  purpose  of  obtaining  a  di- 
vorce, the  courts  of  that  state  will  not  have  jurisdiction  to  grant  the  divorce. 
This  is  especially  true  where  the  cause  of  the  divorce  is  not  recognized  by  the 
law  of  his  domicile.45 


0  their  condition  and  his  fortune,  and 
relinquishes  altogether  his  marital  con- 
trol and  protection,  he  yields  up  that 
power  and  authority  over  her  which  alone 
makes  his  domicile  hers,  and  places  her 
in  a  situation  to  sue  him  for  a  divorce  a 
mensa  et  thoro,  and  to  ask  the  court 
having  jurisdiction  of  her  suit  to  allow 
her  from  her  husband's  means,  by  way 
of  alimony,  a  suitable  maintenance  and 
support.  Barber-f.  Barber,  21  How.  582, 
595,  16  L.  Ed.  226,  approved  in  Haddock 
v.  Haddock.  201  U.  S.  562,  570,  50  L.  Ed. 
S67. 

A  wife  under  a  judicial  sentence  of 
separation  from  bed  and  board  is  entitled 
to  make  a  domicile  for  herself  different 
from  that  of  her  husband;  and  she  may, 
by  her  next  friend,  sue  her  husband  there 
for  alimony  which  he  had  been  decreed  to 
pay  as  an  incident  to  such  divorce,  or 
when  it  has  been  given  after  such  a  de- 
cree by  a  supplemental  bill.  Barber  V. 
Barber,  21  How.  582,  16  L.  Ed.  226. 

After  a  divorce  a  mensa  et  thoro  in 
Xew  York,  and  the  removal  of  the  hus- 
band to  another  state,  the  domicile  of  the 
wife  did  not  foll'ow  that  of  the  husband, 
but  remained  unchanged  in  Xew  York. 
Barber  v.  Barber,  21  How.  582,  16  L.  Ed. 
226. 

44.  Recognition  under  full  faith  and 
credit  clause. — Atherton  v.  Atherton.  181 
U.  S.  155,  45  L.  Ed.  794;  Haddock  v. 
Haddock,  201  U.  S.  562,  571,  50  L.  Ed. 
867.  See  the  title  FOREIGN  JUDG- 
MENT. RECORDS  AND  JUDICIAL 
PROCEEDINGS. 

45.  Residence  for  purpose  of  securing 
divorce. — Andrews  v.  Andrews,  188  U.  S. 
14,  37,  47  L.  Ed.  366,  reaffirmed  in  Wins- 
ton v.  Winston,  189  U.  S.  506,  47  L.  Ed. 
922. 

Full  faith  and  credit  clause. — The  con- 
stitutional provision  providing  that  full 
faith  and  credit  shall  be  given  to  the  ju- 
dicial proceedings  of  each  state  does  not 
apply  to  a  state  refusing  to  give  effect 
to  a  foreign  divorce,  where  the  divorce 
was  obtained  by  the  party  leaving  the 
state  temporarily  for  the  purpose  of 
securing  a  divorce  for  a  cause  which  oc- 
curred in  the  state  while  the  parties  re- 
sided there,  and  which  was  not  there  a 
ground  for  divorce.  Andrews  v.  An- 
drews, 188  U.  S.  14,  47  L.  Ed.  366.  See 
the  title  FOREIGN  JUDGMENTS, 
RECORDS  AND  JUDICIAL  PRO- 
CEEDINGS. 

Where    a    state  statute,  as  a  general  rule, 


directs  the  courts  of  the  state  to  give 
effect  to  decrees  of  divorce  rendered  in 
another  state  or  country  by  a  court  hav- 
ing jurisdiction,  but  also  prohibits  an  in- 
habitant of  that  state  from  going  into  an- 
other state  to  obtain  a  divorce,  for  a 
cause  which  occurred  in  the  state  whilst 
the  parties  were  domiciled  there,  or  for 
a  cause  which  would  not  have  authorized 
a  divorce  by  the  law  of  the  state  and  for- 
bids the  courts  of  the  state  from  giving 
effect  to  a  judgment  of  divorce  obtained 
in  violation  of  these  prohibitions,  that 
the  statute  establishes  a  rule  of  public 
policy  is  undeniable,  nor  does  it  conflict 
with  the  full  faith  and  credit  clause  of 
the  federal  constitution.  Andrews  v.  An- 
drews, 188  U.   S.   14,  29,  47  L.   Ed.  366. 

The  prohibitions  of  the  statute,  so  far 
as  necessary  to  be  considered  for  the  pur- 
poses of  this  case,  are  directed,  not 
against  the  enforcement  of  divorces  ob- 
tained in  other  states  as  to  persons  domi- 
ciled in  such  states,  but  against  the  ex- 
ecution in  that  state  of  decrees  of  divorce 
obtained  in  other  states  by  persons  who 
are  domiciled  there  and  who  go  into  such 
other  states  with  the  purpose  of  practic- 
ing a  fraud  upon  the  laws  of  the  state  of 
their  domicile;  that  is,  to  procure  a  di- 
vorce without  obtaining  a  bona  fide 
domicile  in  such  other  state.  Andrews  v. 
Andrews,  188  U.  S.  14.  31,  47  L.  Ed.  366. 

This  is  sustained  by  decisions  of  the 
LTnited  States  supreme  court.  Andrews 
V.  Andrews,  188  U.  S.  14,  38,  47  L.  Ed. 
366,  reaffirmed  in  Winston  v.  Winston, 
189  U.  S.  506.  47  L.  Ed.  922,  citing  Bell  v. 
Bell.  181  U.  S.  175,  45  L.  Ed.  804;  Streit- 
wolf  v.  Streitwolf,  181  U.  S.  179,  45  L 
Ed.   807. 

"In  each  of  these  cases  it  was  sought 
in  one  state  to  enforce  a  decree  of  di- 
vorce rendered  in  another  state,  and  the 
authority  of  the  due  faith  and  credit 
clause  of  the  constitution  was  invoked 
for  that  purpose.  It  having  been  estab- 
lished in  each  case  that  at  the  time  the 
divorce  proceedings  were  commenced, 
the  plaintiff  in  the  proceedings  had  no 
bona  fide  domicile  within  the  state  where 
the  decree  of  divorce  was  rendered,  it  was 
held,  applying  the  principle  announced  in 
Thompson  V.  Whitman,  is  Wall.  457,  21 
L.  Ed.  897,  supra,  that  the  question  of 
jurisdiction  was  open  for  consideration, 
and  that  as  in  any  event  domicile  was  es- 
sential to  confer  jurisdiction,  the  due 
faith  and  credit  clause  did  not  require 
recognition  of  such  decree  outside  of  the 
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Acquisition  of  Separate  Domicile  by  Wife. — See  ante,  "Separate  Dom- 
icile," VI,  D,  2,  a,   (4). 

b.  Jurisdiction  of  Person. — If  the  judgment  of  the  court  of  chancery  of  New 
Jersey  in  a  divorce  suit  was  not  binding  upon  the  defendant  therein  personally 
in  that  state,  no  such  force  could  be  given  to  it  in  the  state  of  New  York.46 

(1)  By  Appearance  and  Defense. — See  the  title  Appearances,  vol.  2,  p.  444. 
A  decree  of  divorce  granted  a  plaintiff  domiciled  within  the  jurisdiction  of  the 
court,  in  a  suit  to  which  defendant  appeared  and  made  defense,  is  valid  and  ef- 
fectual everywhere  as  to  both  parties  as  to  their  status.47    But  it  is  obvious  that 


state  in  which  it  had  been  rendered."  An- 
drews v.  Andrews,  1S8  U.  S.  14,  38,  47  L. 
Ed.  366.  reaffirmed  in  Winston  v.  Wins- 
ton, 189   U.   S.   506,  47   L.   Ed.  922. 

"A  like  rule,  by  inverse  reasoning,  was 
also  applied  in  the  case  of  Atherton  v. 
Atherton,  181  U.  S.  155,  45  L.  Ed.  794. 
There  a  decree  of  divorce  was  rendered 
in  Kentucky  in  favor  of  a  husband  who 
had  commenced  proceedings  in  Ken- 
tucky against  his  wife,  then  a  resident  of 
the  state  of  New  York.  *  *  *  It  having 
been  established  that  Kentucky  was  the 
domicile  of  the  husband  and  had  ever 
been  the  matrimonial  domicile,  and,  there- 
fore, that  the  courts  of  Kentucky  had  ju- 
risdiction over  the  subject  matter,  it  was 
held  that  the  due  faith  and  credit  clause 
of  the  constitution  of  the  United  States 
imposed  upon  the  courts  of  New  York 
the  duty  of  giving  effect  to  the  decree 
of  divorce  which  had  been  rendered  in 
Kentucky."  Andrews  v.  Andrews,  188  U. 
S.  14,  38.  47  L.  Ed.  366,  reaffirmed  in 
Winston  v.  Winston,  189  U.  S.  506,  47  L. 
Ed.    922. 

"If  there  had  been  domicile  there  would 
have  been  jurisdiction,  whether  the  pro- 
ceedings were  ex  parte  or  not,  and  there- 
fore the  ruling  on  both  cases  was  that  at 
least  domicile  was  in  any  event  the  in- 
herent element  upon  which  the  jurisdic- 
tion must  rest,  whether  the  proceedings 
were  ex  parte  or  inter  partes.  And  these 
conclusions  are  rendered  certain  when 
the  decision  in  Atherton  v.  Atherton  (181 
U.  S.  155,  45  L.  Ed.  794),  is  taken  into 
view,  for  there,  although  the  proceeding 
was  ex  parte,  as  it  was  found  that  bona 
fide  domicile,  both  personal  and  matri- 
monial, existed  in  Kentucky,  jurisdiction 
over  the  subject  matter  was  held  to  ob- 
tain, and  the  duty  to  enforce  the  decree 
of  divorce  was  consequently  declared." 
Andrews  v.  Andrews,  188  U.  S.  14,  40,  47 
L.  Ed.  366,  reaffirmed  in  Winston  v.  Wins- 
ton,   189    U.   S.    506,   47   L.    Ed.   922. 

46.  Jurisdiction  of  person  in  general. — 
Laing  v.  Rigney,  160  U.  S.  531,  540,  40 
L.  Ed.  525.  where  it  was  held  that,  in  the 
absence  of  any  statutory  direction  on  the 
subject,  and  of  any  reported  decision  of 
the  supreme  court  of  that  state,  where 
the  chancellor  of  the  chancery  court  of 
New  Jersej  has  entered  a  final  decree  in 
a  divorce  suit,  based  upon  an  original  bill-, 
the  proci  ss  under  which  was  served  upon 
the  defendant  within  the  state,  and  upon 
a  supplemental  bill,  a  copy  of  which  with 
a  rule   to   plead   was   served   upon   the  de- 


fendant without  the  state,  so  long  as  this 
decree  stands  it  must  be  deemed  to  ex- 
press the  law  of  the  state.  If  the  de- 
fendant deemed  himself  aggrieved  thereby 
his  remedy  was  by  an  appeal.  See  ante, 
"In  General,"  VI,  D,  2,  a,   (l). 

Expert  evidence. — The  opinion  of  the 
defendant's  expert  witness,  that  the  chan- 
cellor of  New  Jersey  erred  in  thinking 
that  jurisdiction  over  the  defendant  per- 
sonally was  conferred  by  the  service  on 
him  within  the  state  of  the  subpoena  un- 
der the  original  bill,  in  a  divorce  suit,  and 
by  the  service  on  him,  without  the  state, 
of  a  copy  of  the  supplemental  bill  and  of 
a  rule  to  plead,  would  not  support  the 
finding  of  the  trial  court  in  New  York 
state  in  an  action  to  recover  alimony 
awarded  by  the  New  Jersey  decree,  that, 
under  the  laws  of  the  state  of  New  Jersey, 
the  decree  sued  on  and  offered  in  evi- 
dence was  not  binding  upon  the  defend- 
ant personally.  The  opinion  of  the  chan- 
cellor differed  from  that  of  the  witness, 
and,  what  is  more  important,  his  judg- 
ment was  that,  under  the  laws  and  prac- 
tice of  the  state  of  New  Jersey,  the  de- 
fendant was  in  his  court,  subject  to  its 
jurisdiction  and  bound  by  its  decree. 
Laing  v.  Rigney,  160  U.  S.  531,  543,  40  L 
Ed.  525.  See  the  title  EXPERT  AND 
OPINION  EVIDENCE. 

Acquiescence  and  ratification. — Quaere 
whether  a  defendant  in  a  divorce  suit,  who 
admits  that  he  acquiesced  in  and  ratified 
the  decree,  by  accepting  that  portion 
thereof  which  relieved  him  from  the  con- 
tract of  marriage,  can  be  heard  to  im- 
peach the  decree  in  dealing  with  the 
change  thus  caused  in  his  marital  rela- 
tions by  subjecting  him  to  the  payment 
of  costs  and  alimony.  Laing  v.  Rigney, 
160   U.    S.    531,    544,   40   L.    Ed.   525. 

47.  Appearance  and  Defense. — Bar- 
rett v.  Failing,  111  U.  S.  523,  524, 
28  L.  Ed.  505;  Cheever  v.  Wilson,  9  Wall. 
108,  124,  19  L.  Ed.  604;  Haddock  v.  Had- 
dock, 201   U.    S.   562,    583,    50    L.    Ed.    867. 

And  a  respondent  cannot  defeat  ju- 
risdiction by  disappearing.  German  Sav., 
etc.,  Society  v.  Dormitzer,  192  U.  S.  L25, 
128.    48    L.    Ed.    373. 

Appearance  to  procure  amendment. — 
Where  the  defendant  in  a  divorce  suit  in 
New  Jersey,  after  the  entry  of  a  decree 
against  him,  based  on  a  supplemental  bill 
under  which  no  subpdMia  had  been  served 
Upon  him  within  the  state,  appeared  in 
the  New  Jersey  court  by  counsel,  and  pro- 
cured a  modification  of  the  decree,  and  it 
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the  inadequacy  of  the  appearance  or  consent  of  one  person  to  confer  jurisdiction 
over  a  subject  matter  not  resting  on  consent  includes  necessarily  the  want  of 
power  of  both  parties  to  endow  the  court  with  jurisdiction  over  a  subject  mat- 
ter, which  appearance  or  consent  could  not  give.48 

(2)  Necessity  for  Notice. — Actual  notice  of  proceedings  for  divorce  in  a  state 
which  has  always  been  the  domicile  of  the  plaintiff,  and  the  only  matrimonial 
domicile,  need  not  be  given  a  nonresident  defendant,  to  bind  her  by  the  decree, 
if  reasonable  efforts  to  give  her  actual  notice  are  required  by  the  statutes  of  the 
state,  and  are  actually  made.49    If  a  wife  is  living  apart  from  her  husband  with- 


was  claimed  that  he.  thereby  subjected 
himself  to  the  decree  as  amended,  while 
the  fact  that  the  defendant  appeared  and 
procured  an  amendment  of  the  decree  and 
its  enrollment  in  its  final  form,  took  place 
after  the  bringing  of  the  present  suit,  and, 
to  form  the  basis  for  the  contention  that 
he  thereby  subjected  himself  to  the  de- 
cree as  amended,  such  fact  ought,  per- 
haps, to  have  been  made  to  appear  by  an 
amended  or  supplemental  petition,  yet 
as  the  amended  decree  was  put  in  evidence 
by  the  defendant  himself,  and  was  treated 
by  the  New  York  courts  as  the  final  de- 
cree, whose  effect  they  were  considering, 
the  amended  decree  is  to  be  regarded  as 
the  real  ground  of  the  plaintiff's  action.  As 
the  appearance  of  the  defendant  was  not 
for  the  purpose  of  objecting  to  the  ju- 
risdiction of  the  court,  but  was  rather  in 
the  nature  of  an  appeal  to  its  jurisdiction, 
and  as  the  objection  successfully  made 
to  the  decree  as  originally  enrolled  was 
restricted  to  one  of  its  recitals,  and  did 
not  attack  the  decree  in  the  respect  that 
it  adjudged  that  he  should  pay  the  costs 
and  alimony,  there  is  force  in  the  view 
that  he  thereby  waived  any  right  to 
further  object  to  the  decree.  At  all 
events,  he  could  not  successfully  attack 
the  decree  collaterally  in  a  court  of  dif- 
ferent jurisdiction,  but  his  remedy,  if  any 
he  had,  would  be  by  way  of  appeal.  Laing 
V.  Rigney,  160  U.  S.  531,  544.  40  L.  Ed. 
525.  See,  generally,  the  title  APPEAR- 
ANCES, vol.   2,  p.   429. 

Due  process  of  law. — Where  the  record 
in  a  divorce  suit  discloses  that  the  de- 
fendant was  served  with  process  under 
the  original  bill,  and  appeared  by  counsel, 
and  made  answer,  and  was  personally 
served  with  a  copy  of  the  supplemental 
bill  and  with  an  order  to  plead,  and,  after 
permitting  himself  to  be  defaulted,  did 
appear  by  counsel  and  procured  the  va- 
cation of  the  original  decree  and  the  en- 
rollment of  the  decree  amended  in  ac- 
cordance with  his  own  motion,  it  may 
fairly  be  said  that  he  both  had  an  op- 
portunity to  be  heard  and  was  heard,  and 
there  is  no  ground  for  claiming  that  he 
was  deprived  of  his  property  without  due 
process  of  law  by  a  decree  for  alimony 
therein.  Laing  v.  Rigney,  160  U.  S.  531, 
.   40   L.   Ed.   525. 

48.  Does  not  cure  absolute  want  of  ju- 
risdiction.— Andrews  v.  Andrews,  1 SS  U. 
S.  14,  41,  47  L.  Ed.  366,  reaffirmed  in 
Winston  v  Winston,  189  U.  S.  506,  47 
L.   Ed.   922. 


Although  the  decrees  of  divorce  which 
were  under  consideration  in  Bell  v.  Bell, 
181  U.  S.  175,  45  L.  Ed.  804,  and  Streit- 
wolf  v.  Streitwolf,  181  U.  S.  179,  45  L.  Ed. 
807,  were  rendered  in  ex  parte  proceed- 
ings, the  defendants  having  been  sum- 
moned by  substituted  service,  and  making 
no  appearance,  the  case  now  under  con- 
sideration is  not  taken  out  of  the  rule  an- 
nounced in  those  cases,  because  here  the 
defendant  appeared  and  consequently  be- 
came subject  to  the  jurisdiction  of  the 
court  by  which  the  decree  of  divorce  was 
rendered.  To  claim  that  it  is,  disregards 
the  fact  that  the  rulings  in  the  cases  re- 
ferred to  were  predicated  upon  the  prop- 
osition that  jurisdiction  over  the  sub- 
ject matter  depended  upon  domicile,  and 
without  such  domicile  there  was  no  au- 
thority to  decree  a  divorce.  Andrews  v. 
Andrews,  188  U.  S.  14,  39,  47  L.  Ed.  366, 
reaffirmed  in  Winston  v.  Winston,  189  U. 
S.    506,    47    L.    Ed.    922. 

The  statute  of  South  Dakota  made 
domicile,  and  not  mere  residence,  the 
basis  of  divorce  proceedings  in  that  state. 
But  without  reference  to  the  statute  of 
South  Dakota,  and  in  any  event,  domicile 
in  that  state  was  essential  to  give  juris- 
diction to  the  courts  of  such  state  to  ren- 
der a  decree  of  divorce  which  would  have 
extraterritorial  effect,  and  the  appearance 
of  one  or  both  of  the  parties  to  a  divorce 
proceeding  cannot  suffice  to  confer  juris- 
diction over  the  subject  matter  where  it 
is  wanting  because  of  the  absence  of  domi- 
cile within  the  state.  Andrews  v.  An- 
drews, 188  U.  S.  14,  41,  47  L.  Ed.  366,  re- 
affirmed in  Winston  v.  Winston,  189  U. 
S.  506,  47  L.  Ed.  922.  See,  also,  German 
Sav.,  etc..  Society  v.  Dormitzer,  192  U. 
S.   125,  128,  48  L.  -Ed.  373. 

49.  Actual  notice. — Atherton  v.  Ather- 
ton.  181  U.  S.  155,  45  L.   Ed.  794. 

What  constitutes  notice. — Where  the 
husband  always  had  his  domicile  in  Ken- 
tucky, and  the  matrimonial  domicile  of 
the  parties  was  in  Kentucky,  on  Decem- 
ber 28,  1892,  the  husband  filed  his  peti- 
tion for  a  divorce  in  the  court  of  appro- 
priate jurisdiction  in  Kentucky,  alleging 
an  abandonment  of  him  by  the  wife  in 
Kentucky,  and  a  continuance  of  that 
abandonment  for  a  year,  which  was  a 
cause  of  divorce  by  the  laws  of  Ken- 
tucky. His  petition  truly  started,  upon 
oath,  as  required  by  the  statutes  of  Ken- 
tucky, that  the  wife  might  be  found  at 
Clinton  in  the  state  of  New  York,  and 
that    Clinton    was'  the    postoffice    nearest 
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out  sufficient  cause,  his  domicile  is  in  law  her  domicile;  and,  in  the  absence 
of  any  proof  of  fraud  or  misconduct  on  his  part,  a  divorce  obtained  by  him  in 
the  state  of  his  domicile,  after  reasonable  notice  to  her,  either  by  personal 
service  or  by  publication,  in  accordance  with  its  laws,  is  valid  although  she  never 
in  fact  resided  in  that  state.""  But  in  order  to  make  the  divorce  valid,  either  in 
the  state  in  which  it  is  granted  or  in  another  state,  there  must,  unless  the  defend- 
ant appeared  in  the  suit,  have  been  such  notice  to  her  as  the  law  of  the  first  state 
requires.51 

(3)  Constructive  Service  of  Process. — At  one  time  it  was  supposed  that  a 
decree  of  divorce  obtained  regularly  in  one  state  by  constructive  service  of  proc- 
ess by  a  resident  thereof  against  a  nonresident  was  valid  and  enforceable  beyond 
the  jurisdiction  of  the  state,  under  the  full  faith  and  credit  clause.52  But  now 
it  seems  that  constructive  service  of  process  is  not  sufficient,  to  compel  the  rec- 
ognition of  a  foreign  decree  granting  a  divorce,  under  the  full  faith  and  credit 


the  place  where  she  might  be  found.  As 
required  by  the  statutes  of  Kentucky,  the 
clerk  thereupon  entered  a  warning  order 
to  the  wife  to  appear  in  sixty  days,  and 
appointed  an  attorney  at  law  to  represent 
her.  The  attorney,  on  January  5.  1893, 
wrote  to  the  wife  at  Clinton,  fully  ad- 
vising  her  of  the  otject  of  the  petition 
for  divorce,  and  enclosing  a  copy  thereof, 
in  a  letter  addressed  to  her  by  mail  at 
Clinton,  and  having  printed  on  the  en- 
velope a  direction  to  return  it  to  him,  if 
not  delivered  in  ten  days.  On  February 
6,  1893,  the  attorney,  having  received  no 
answer;  made  his  report  to  the  court.  And 
on  March  14.  1893,  the  court,  after  taking 
evidence,  granted  the  husband  an  abso- 
lute decree  of  divorce  for  his  wife's  aban- 
donment of  him.  Held,  that  there  was 
sufficient  notice  to  the  defendant  to  make 
the  decree  of  divorce  for  abandonment 
binding  on  the  wife  in  the  courts  of  the 
state  where  she  resided,  as  much  so  as 
if  -he  had  been  served  with  notice  in  Ken- 
tucky or  had  voluntarily  appeared  in  the 
suit.  Atherton  v.  Atherton,  181  U.  S.  155, 
17  1.  45  L.  Ed.  794;  Haddock  v.  Haddock, 
20]  I*.  S.  562,  584,  50  L.  Ed.  867;  Andrews 
V.  Andrew-.  188  U.  S.  14,  38,  47  L.  Ed. 
366,  reaffirmed  in  Win-ton  v.  Winston, 
189  U.    S.    506,   47    L.    Ed.   922. 

"Binding  her  to  that  full  extent,  it  es- 
tablished everywhere,  beyond  contradic- 
tion, that  she  had  abandoned  her  hus- 
band, and  precludes  her  from  asserting 
that  she  left  him  on  account  of  his  cruel 
treatment.'"  Atherton  v.  Atherton,  181  U. 
S.    155,    173,   45   L.    Ed.   794. 

"To  hold  otherwise  would  make  it  diffi- 
cult, if  not  impossible,  for  the  husband 
to  obtain  a  divorce  for  the  cause  alleged, 
if  it  actually  existed.  The  wife  not  being 
within  the  state  of  Kentucky,  if  con- 
structive notice,  with  all  the  precautions 
prescribed  by  the  statutes  of  that  -tate, 
were  insufficient  to  bind  her  by  a  decree 
dissolving  the  bond  of  matrimony,  the 
husband  could  only  get  a  divorce  by  suing 
in  the  state  in  which  she  was  found;  and 
by  the  very  fact  of  suing  her  there  he 
would  admit  that  she  had  acquired  a 
separate  domicile  (which  he  denied),  and 
would  disprove  his  own  ground  of  action 


that  she  had  abandoned  him  in  Ken- 
tucky." Atherton  v.  Atherton,  181  U.  S. 
155,  173,  45  L.  Ed.  794.  See,  also,  post, 
"Pleading    and    Practice,"    VII. 

50.  Cheely  v.  Clayton,  110  U.  S.  701,  705, 
28  L.  Ed.  298;  Atherton  v.  Atherton,  181 
U.   S.   155,   164,  45   L.    Ed.   794. 

And  especially  if  the  wife  did  reside 
in  that  state  at  the  time  .of  or  subsequent 
to  the  marriage.  Atherton  v.  Atherton, 
181  U.  S.  155.  171,  45  L.  Ed.  794.  See 
ante,   "Plaintiff,"  VI,  D,   2,  a,    (2). 

51.  Cheely  z\  Clayton.  110  U.  S.  701, 
705,  28  L.  Ed.  298;  Atherton  v.  Atherton, 
181  U.  S.   155,  164,  45  L.   Ed.  794. 

In  Cheely  v.  Clayton,  110  U.  S.  701,  705. 
28  L.  Ed.  29S,  the  decree  of  divorce  was 
held  void,  because  the  notice  required  by 
the  laws  of  the  state  had  not  been  given; 
and  the  hnding  of  the  court  below  that 
the  wife,  at  the  time  of  the  proceedings 
for  divorce,  was  a  citizen  and  resident  of 
the  state  of  Illinois,  was  given  no  weight, 
because,  as  this  court  said,  it  was  hard 
to  see  how,  if  she  unjustifiably  refused  to 
live  with  her  husband  in  Colorado,  she 
could  lawfully  acquire  in  his  lifetime  a 
separate  domicile  in  another  state;  or 
how,  if  the  Colorado  court  had  jurisdic- 
tion to  render  the  decree  of  divorce,  and 
did  render  it  upon  the  ground  of  her 
unlawful  absence  from  him,  the  finding  of 
the  court  below  could  consist  with  the 
fact  so  adjudged  in  the  decree  of  divorce. 
Atherton  v.  Atherton,  181  U.  S.  155.  164, 
45   L.    Ed.   704. 

"The  notice  and  return,  appearing  of 
record  in  the  proceedings  for  divorce,  con- 
trol the  general  recital  in  the  decree  that 
due  service  had  been  made  upon  the  de- 
fendant therein."  Cheely  v.  Clayton,  110 
U.  S.  Tin.  708,  28  L.  Ed.  298;  Galpin 
Page,  18  Wall.  350,  21  L.  Ed.  959;  Settle- 
mier  v.  Sullivan,  97  U.  S.  444,  24  L.  Ed. 
1110. 

52.  Constructive  service — Former  de- 
cisions.— Atherton  v.  Atherton,  181  U. 
S.  155,  163,  45  L.  Ed.  794.  citing  Pennoyer 
v.  Neff,  95  U.  S.  714,  24  L.  Ed.  565.  See 
post,  "Pleading  and  Practice,"  VII.  See, 
also,  the  title  SUMMONS  AND  PROC- 
ESS. 
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clause  of  the  United  States  constitution.53  But  it  may  be  valid  and  enforceable 
in  the  state  where  it  is  granted.54  But  no  valid  divorce  from  the  bond  of  matri- 
mony can  be  decreed  on  constructive  service  by  the  courts  of  a  state  in  which 
neither  party  is  domiciled.55 

3.  Decree  of  Divorce  as  Proceeding  in  Rem. — Considering  the  marriage 
relation  as  the  res  and  the  divorce  suit  as  a  proceeding  in  rem,  such  a  suit,  com- 
menced by  the  husband  in  a  state  not  the  matrimonial  domicile,  against  the  wife 
whom  he  abandoned  and  who  still  retained  the  original  matrimonial  domicile,  is 
not  a  proceeding  in  rem,  entitling  the  court  to  render  a  decree  affecting  the  res 
or  relation,  enforceable  beyond  the  territorial  jurisdiction  of  the  court,  under 
the  full   faith  and  credit  clause.56 

4.  Legislative  Divorces. — See,  ante,  "Legislative  Divorces,"  II,  B. 

5.  Property  Rights. — See,  generally,  ante,  "Property  Rights,"  VI.  A. 

a.  Effect  of  Decree  on  Realty  Situated  Elsezi'liere. — Effect  on  Realty. — A 
decree  of  divorce  rendered  in  one  state,  so  far  as  it  relates  to  real  property  sit- 


53.  Constructive  service — Later  de- 
cisions.— Haddock  v.  Haddock,  201  U.  S. 
562,  50  L.  Ed.  867.  See  ante,  "In  Gen- 
eral," VI.  D.  2,  a,  (1);  "Jurisdiction  of 
Person."  VI,  D,  2,  b.  See  the  titles  FOR- 
EIGN TUDGMEXTS.  RECORDS  AXD 
JUDICIAL  PROCEEDINGS;  SUM- 
MONS AND   PROCESS. 

A  decree  of  divorce  rendered  in  one 
state,  against  a  defendant,  a  nonresident 
who  did  not  personally  appear,  but  was 
served  with  constructive  notice,  cannot  be 
enforced  in  all  other  states,  except  as  a 
matter  of  comity,  by  virtue  of  the  full 
faith  and  credit  clause  of  the  United 
States  constitution.  Haddock  v.  Haddock, 
201  U.  S.   562,  50  L.   Ed.  867. 

Where  the  parties  to  a  marriage  con- 
tract were  domiciled  in  New  York,  the 
husband  abandoned  the  state  of  New 
York,  and  acquired  a  domicile  in  Con- 
necticut and  there,  by  constructive  service 
of  process  on  the  wife,  by  publication,  ob- 
tained a  divorce  from  his  wife,  who  still 
was  domiciled  in  New  York,  and  did  not 
actually  appear  in  the  action.  In  a  suit 
for  divorce  by  the  wife  in  New  York,  she 
obtained  personal  service  in  New  York  on 
her  husband,  who  set  up  the  decree  of  di- 
vorce obtained  in  Connecticut.  Held,  that 
the  Connecticut  decree  of  the  husband 
was  not  entitled  to  obligatory  enforce- 
ment in  New  York  by  virtue  of  the  full 
faith  and  credit  clause  of  the  United 
States  constitution.  Haddock  v.  Had- 
dock, 201   U.   S.    562,   50   L.    Ed.    867. 

54.  In  state  where  granted. — The  gen- 
eral rule  that  a  personal  judgment  against 
a  nonresident,  enforcible  in  other  states, 
cannot  be  rendered  upon  mere  construct- 
ive service,  is  limited  by  the  inherent 
power  which  all  governments  must 
possess  over  the  marriage  relation,  its 
formation  and  dissolution,  as  regards 
their  own  citizens.  From  this  exception 
it  results  that  where  a  court  of  one  state, 
conformably  to  the  laws  of  such  state,  or 
the  state  through  its  legislative  depart- 
ment, has  acted  concerning  the  dissolution 
of  the  marriage  tie,  as  to  a  citizen  of  that 
state,   such  action  is  binding  in  that  state 


as  to  such  citizen,  and  the  validity  of  the 
judgment  may  not  therein  be  questioned 
on  the  ground  that  the  action  of  the  state 
in  dealing  with  its  own  citizens  concerning 
the  marriage  relation  was  repugnant  to 
the  due  process  clause  of  the  constitu- 
tion. Haddock  v.  Haddock,  201  U.  S. 
562,  569.  50  L.  Ed.  867;  Maynard  v.  Hill, 
125  U.  S.  190,  31  L  Ed.  654.  See  ante, 
"Jurisdiction   of   Person,"   VI,   D,   2,   b. 

"And  as  a  corollary  of  the  recognized 
power  of  a  government  thus  to  deal  with 
its  own  citizen  by  a  decree  which  would 
be  operative  within  its  own  borders, 
irrespective  of  any  extraterritorial  effi- 
cacy, it  follows  that  the  right  of  another 
sovereignty  exists,  under  principles  of 
comity,  to  give  to  a  decree  so  rendered 
such  efficacy  as  to  that  government  may 
seem  to  be  justified  by  its  conceptions  of 
dutv  and  public  policy."  Haddock  v. 
Haddock,  201  U.  S.  562,  570,  50  L.  Ed. 
867. 

55.  Constructive  service  where  neither 
party  domiciled  in  state. — Bell  v.  Bell,  181 
U.  S.  175,  177,  45  L.  Ed.  804,  reaffirmed 
in  Winston  v.  Winston,  189  U.  S.  506,  47 
L.  Ed.  922.  See  ante,  "In  General,"  VI, 
D.  2,  a,   (1). 

Formality. — And  where  constructive 
service  is  sufficient,  it  must  be  carried  out 
in  strict  compliance  with  the  law  authoriz- 
ing it  and  the  decisions  of  the  state  con- 
struing that  law,  otherwise  the  decree  will 
not  be  binding  on  such  party.  Cheely  V. 
Clayton,  110  U.  S.  701,  709,  28  L  Ed. 
298. 

56.  Proceedings  in  rem. — Haddock  v. 
Haddock.  201  U.  S.  562.  576,  5S7.  50  L. 
Ed.  867.  See  the  title  FOREIGN  JUDG- 
MENTS, RECORDS  AND  JUDICIAL 
PROCEEDINGS. 

"If  the  marriage  relation  be  treated  a- 
the  res,  it  follows  that  it  was  divisible,  and 
therefore  there  was  a  res  in  the  state  of 
New  York  and  one  in  the  state  of  Con- 
necticut. Thus  considered,  it  is  clear  that 
the  power  of  one  state  did  not  extend  to 
affecting  the  thing  situated  in  another 
state."  Haddock  v.  Haddock,  201  U.  S. 
562,   577,  50   L   Ed.   867. 
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uated  outside  of  the  state,  can  have  no  extraterritorial  effect.57 

b.  Dower  and  Curtesy. — It  has  been  generally  held  that  a  valid  divorce  from 
the  bond  of  matrimony,  granted  in  another  state,  for  the  default  of  either  party, 
cuts  off  the  wife's  right  of  dower,  and  the  husband's  tenancy  by  the  curtesy, 
unless  expressly  or  impliedly  preserved  by  statute.5S  Whether  a  statute  of  one 
state,  securing  or  denying  the  right  of  dower  in  case  of  divorce,  extends  to  a  di- 
vorce in  a  court  of  another  state,  having  jurisdiction  of  the  cause  and  of  the 
parties,  depends  upon  the  terms  of  the  statute,  and  upon  its  interpretation  by  the 
courts  of  the  state  by  the  legislature  of  which  it  is  passed,  and  in  which  the  land 

is  situated.5* 

c.  Alimony. — The  right  to  alimony  on  the  granting  of  a  foreign  divorce  it 
seems  depends  upon  the  question  whether  the  court  had  jurisdiction  of  the  parties 
and  the  subject  matter  when  the  decree  was  made,  and  this  either  by  voluntary 
appearance  or  by  personal  service  of  process.,;" 

Enforcement. — The  wife  may  sue  the  husband  for  alimony  in  another  state 
than  that  in  which  the  decree  therefor  was  made,  and  may  contest  the  validity 
of  a  conveyance  of  property  made  by  him  with  the  fraudulent  intent  of  prevent- 
in  »■  her  from  recovering  the  alimony.01    And  a  subsequent  divorce  obtained  in 

And  the  federal  courts  sitting  in  one 
state  will  enforce  an  allowance  of  alimony 
made  by  a  divorce  decree  of  a  court  of 
another  state  having  jurisdiction  in  the 
premises,  recognizing  its  validity.  Bar- 
ber v.  Barber,  21  How.  582,  16  L.  Ed.  226; 
Cheever  v.  Wilson,  9  Wall.  108,  124,  19 
L.  Ed.  604.  See,  also,  Harding  v.  Hard- 
ing,  198   U.    S.   317,   339,   49   L.    Ed.   1066. 

The  decree  of  a  court  of  one  state,  for 
the  present  payment  of  a  definite  sum  as 
alimony,  is  a  record  entitled  to  full  faith 
and  credit  in  another  state,  and  may 
therefore  be  there  enforced  by  suit.  Wet- 
more  v.  Markoe,  196  U.  S.  68,  73,  49  L.  Ed. 
390;  Audubon  v.  Shufeldt,  181  U.  S.  57."). 
577,  45  L.  Ed.  1009,  both  citing  Barber  v. 
Barber,  21  How.  582,  16  L.  Ed.  226;  Lynde 
V.  Lynde,  181  U.  S.  183,  45  L.  Ed.  810. 
See,  also,  Dunbar  v.  Dunbar,  190  U.  S. 
340,  344,  47  L.   Ed.  1084. 

And  where  a  court  of  competent  juris- 
diction in  New  York  decreed  a  divorce  a 
mensa  et  thoro  between  man  and  wife, 
allowing  alimony  to  the  latter,  and  the 
husband  removed  to  Wisconsin  for  the 
purpose  of  placing  himself  beyond  the 
jurisdiction  of  the  court  which  could  en- 
force it,  without  having  paid  any  part  of 
the  alimony,  or  leaving  any  estate  of  any 
kind  out  of  which  it  could  be  paid,  the 
wife  can  sue  by  her  next  friend  in  a  court 
of  the  United  States,  having  equity  juris- 
diction, to  recover  the  amount  of  alimony 
decreed  by  the  state  court.  Barber  V. 
Barber,  21  How.  582,  16  L.  Ed.  226.  See, 
also,  Harding  v.  Harding,  198  U.  S.  317, 
339.    49    L.    Ed.    1066. 

"The  parties  to  a  cause  for  a  divorce 
and  for  alimony  are  as  much  bound  by  a 
decree  for  both,  which  has  been  given  by 
one  of  our  state  courts  having  jurisdic- 
tion of  the  subject  matter  and  over  the 
parties,  as  the  same  parties  would  be  if 
the  decree  had  been  given  in  the  ecclesi- 
astical court  of  England.  The  decree  in 
both  is  a  judgment  of  record,  and  will  be 
received  as  such  by  other  courts.  And 
such    a   judgment   or   decree,    ,-endered   in 


57.  Effect  on  realty  outside  state. — 
Cheever  v.  Wilson,  9  Wall.  108,  121, 
19  L-  Ed.  604.  See  post,  "Effect  of  De- 
cree." VIII,  C,  2. 

58.  Effect  on  dower  and  curtesy. — Bar- 
rett v.  Failing,  111  U.  S.  523,  525,  28  L.  Ed. 
505,  citing  Cheely  v.  Clayton,  110  U.  S. 
701.  28  L.  Ed.  298.  See  the  titles  CUR- 
TESY,  ante,   p.    155;    DOWER. 

53.  Same. — Barrett  v.  Failing,  111  U. 
S.   523,   526,  28   L.    Ed.   505. 

A  decree  of  divorce  from  the  bond  of 
matrimony,  obtained  by  a  husband  in  a 
territorial  court,  upon  notice  to  his  absent 
wife  by  publication,  insufficient  to  support 
the  jurisdiction  to  grant  the  divorce  un- 
der the  statutes  of  the  territory,  as  re- 
peatedly and  uniformly  construed  by  the 
highest  court  of  the  state  after  its  admis- 
sion into  the  Union,  is  no  bar  to  an  action 
by  the  wife,  after  the  husband's  death,  in 
the  circuit  court  of  the  United  States,  to 
recover  such  an  estate  in  his  land  as  the 
local  statutes  give  to  a  widow.  Cheely  v. 
Clayton,  110  U.  S.  701,  28  L.  Ed.  298.  See, 
also,  Barrett  v.  Failing,  111  U.  S.  523,  525, 
28   L.  Ed.  505. 

Under  §  495  of  the  Oregon  code  of 
civil  procedure  giving  a  party  to  whom 
a  decree  of  divorce  is  granted  certain 
rights  in  the  other's  property,  a  decree 
of  divorce  granted  in  another  state,  by  a 
court  having  jurisdiction  of  the  cause  and 
the  parties,  to  a  wife,  will  not  give  the 
wife  title  to  any  portion  of  the  husband's 
lands  in  Oregon.  The  statute  is  limited  to 
divorces  granted  in  the  state  of  Oregon, 
both  in  intention  and  effect.  Barrett  v. 
Failing,  111  U.  S  '8  L.  Ed.  505. 

60.  Alimony. — Barber  V.  Barber,  21 
How.  5S2,   16  L.  Ed.  226;  Cheever  v.  Wil- 

.    9    Wall.    108,    124,    19     L.      Ed.      604; 
Lynde,   18]   U.  S.  183,  45  L.  Ed. 
See,  also,  post,  "Alimony,"  VI  [I. 

61.  Enforcement. — Barber  v.  Barber,  21 
How.  582,  L6  L.  Ed.  226;  Barrett  v.  Fail- 
ing. Ill  i  529,  28  L,  Ed.  505; 
Lynde  v.  Lynde,  181  U.  S.  183,  45  L.  Ed. 
810. 
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that  state   without   any  disclosure  of  the   former  proceedings,  is   no  defense  to 
such  suit.02 

6.  Collateral  Attack. — Want  of  Jurisdiction. — The  recital  in  the  pro- 
ceedings for  a  divorce  in  a  state  of  the  facts  necessary  to  show  jurisdiction  may 
be  contradicted  in  an  action  between  the  same  parties  in  another  state,  even 
where  the  record  purports  to  show  jurisdiction  and  the  appearance  of  the  other 
party,  without  contravening  the  full  faith  and  credit  clause  of  the  federal  con- 
stitution.63    But  it  is  a  sufficient  answer  to  the  questions  raised  as  to  the  validity 


anj'  state  of  the  United  States,  the  court 
having  jurisdiction,  will  be  carried  into 
judgment  in  any  other  state,  to  have  there 
the  same  binding  force  that  it  has  in  the 
state  in  which  it  was  originally  given.  For 
such  a  purpose,  both  the  equity  courts  of 
the  United  States  and  the  same  courts  of 
the  states  have  jurisdiction."  Barber  v. 
Barber,  21  How.  582,  591,  16  L.  Ed.  226. 
See,  also,  ante,  "Jurisdiction  of  Person," 
VI,  D,  2,  b.. 

Operation  of  decree  and  transfer  of 
title  to  land. — See  post,  "Effect  of  De- 
cree," VIII,  C,  2. 

62.  Subsequent  divorce  in  another  state 
— Effect. — A  divorce  a  vinculo,  obtained  in 
Wisconsin  without  a  disclosure  of  the  cir- 
cumstances of  the  divorce  case  in  Xew 
York,  and  upon  the  allegation  by  the 
husband  that  the  wife  had  willfully  aban- 
doned him,  cannot  release  the  husband 
there  and  everywhere  else  from  his  lia- 
bility to  the  decree  made  against  him  in 
Xew  York,  upon  that  decree  being  car- 
ried into  judgment  in  a  court  of  another 
state  of  this  Union  or  in  a  court  of  the 
United  States,  where  the  defendant  may 
be  found,  or  where  he  may  have  acquired 
a  new  domicile,  differing  from  that  which 
he  had  in  Xew  York  when  the  decree 
was  made  there  against  him,  whatever  its 
legality  and  effect  there  or  elsewhere  to 
dissolve  the  vinculum  of  the  marriage. 
Barber  v.  Barber,  21  How.  582,  16  L.  Ed. 
226.  See,  also,  Harding  v.  Harding,  198 
U.    S.  317,  339,  49   L.    Ed.    1066. 

And  provisions  in  a  decree  in  a  di- 
vorce suit,  for  bond,  sequestration,  re- 
ceiver and  injunction,  being  in  the  nature 
of  execution,  and  not  of  judgment,  can 
have  no  extraterritorial  operation.  Lynde 
;.  Lynde,  181  U.  S.  183,  187,  45  L.  Ed.  810. 

63.  Want  of  jurisdiction. — Bell  v.  Bell, 
181  U.  S.  175,  178.  45  L.  Ed.  804,  reaffirmed 
in  Winston  v.  Winston,  189  U.  S.  506,  507, 

47  L.  Ed.  922;  Andrews  v.  Andrews,  183 
U.  S.  14.  38,  47  L.  Ed.  366;  German  Sav., 
etc..   Society  v.   Dormitzer,   192   U.   S.   125, 

48  L.  Ed.  373.  See.  also,  United  States 
V.  Ju  Toy,  198  U.  S.  253,  277,  49  L.  Ed. 
1040,  per  Brewer  and  Peckham,  JJ.,  dis- 
sentine.  See  the  titles  JUDGMENTS 
AXD  DECREES:  JURISDICTION.  And 
see.  also,  the  title  FOREIGN  JUDG- 
MENTS. RECORDS  AND  JUDICIAL 
PROCEEDINGS. 

Where  the  supreme  court  of  Washing- 
ton, trying  the  case  de  novo,  found  that 
the  husband  had  changed  his  domicile 
from  Kansas  to  Washington  before  be- 
ginning  his   divorce   proceedings   in    Kan- 


sas and  therefore  that  the  decree  was 
without  jurisdiction  and  void,  and  further 
found  no  evidence  satisfactory  to  itself 
that,  the  divorce  being  out  of  the  way, 
the  property  was  joint  or  community 
property,  and  that  his  children  had  the 
right  they  claimed,  with  this  last  there  is 
no  concern,  and  the  only  question  here  is 
whether  the  court  could  go  behind  the 
record  of  the  Kansas  case.  German  Sav., 
etc.,  Society  v.  Dormitzer,  192  U.  S.  125, 
127,   48   L.    Ed.   373. 

It  very  well  may  be  that,  if  the  supreme 
court  of  Washington  had  undertaken  to 
deny  the  jurisdiction  of  the  Kansas  tribu- 
nal without  evidence  impeaching  it,  such 
an  evasion  of  the  constitution  would  not 
be  upheld.  It  may  be  that  in  fact  some 
circumstances  were  adverted  to  by  that 
court  which  hardly  warranted  an  infer- 
ence. But  it  had  before  it  the  testimony 
of  the  husband,  from  which  it  appeared 
that  before  he  made  the  contract  for  a 
part  of  the  land  in  question  he  had  sold 
out  his  property  and  business  in  Kansas 
and  had  gone  in  search  of  what  he  called 
a  new  location,  and  that  when  he  bought 
this  land  he  decided  to  locate  there.  The 
land,  it  will  be  remembered,  is  in  Spokane, 
Washington.  The  husband  was  there 
when  the  contract  was  made,  and  there- 
fore there  was  ground  for  the  court  to 
find  that  at  that  moment  he  changed  his 
domicile  to  Spokane.  The  contract  was 
made  on  December  28,  1886,  and  the  libel 
for  divorce  in  Kansas  was  not  filed  until 
February  25,  1887.  There  was  evidence 
warranting  the  finding,  and  that  being  so 
the  facts  are  taken  as  they  were  found. 
German  Sav.,  etc.,  Society  v.  Dormitzer, 
192  U.  S.  125,  128,  4S  L.  Ed.  373;  Egan  v. 
Hart,   165   U.    S.    188,  41   L.    Ed.   680. 

The  authority  of  Andrews  v.  Andrews, 
188  U.  S.  14,  39,  47  L.  Ed.  366,  cannot  be 
avoided  by  the  suggestion  that  there  the 
respondent  in  the  divorce  suit  had  dis- 
appeared before  the  decree,  as  a  respond- 
ent cannot  defeat  jurisdiction  by  dis- 
appearing. Indeed  in  strictness  only  the 
attorney  disappeared,  and  the  respondent 
simply  ceased  to  defend  the  suit.  The 
effect  given  to  the  statute  of  Massachusetts 
in  that  case  depended  wholly  on  con- 
tradicting the  record  of  the  divorce  suit 
and  proving  the  want  of  jurisdiction  by 
proving  the  libelant's  want  of  domicile 
in  the  state.  German  Sav.,  etc.,  Society  v. 
Dormitzer,  192  U.  S.  125,  128,  48  L.  Ed. 
373.  See,  also,  ante,  "General  Con- 
sideration," VI.  D,  1. 

Residence. — See    quaere    in     Cheever     v. 


-128 


DIVORCE  AND  ALIMONY. 


of  a   foreign  decree  of  divorce,  that  no  such  issue  is  made  in  the  pleadings.64 
Evidence. — Adverse  testimony  that  only   raises  a  suspicion  that  the  animus 
manendi  may  have  been  wanting,  is  insufficient.65 

VII.    Pleading  and  Practice. 

See  ante.  "Collateral  Attack,"  VI,  D,  6. 

Service  of  Process  and  Notice. — The  rule  as  to  the  notice  necessary  to  give 
full  effect  to  a  decree  of  divorce  is  different  from  that  which  is  required  in  suits 


i;o> 


in   personam 

Verdict  or  Decree  in  Suit  for  Separate  Maintenance  as  Evidence  on 
Question  of  Desertion. — A  decree  in  favor  of  the  wife  in  a  suit  for  separate 
maintenance,  entered  in  one  state,  there  being  jurisdiction  of  the  parties  and  de- 
fense made,  is  conclusive  upon  the  husband  in  the  courts  of  another  state  in  a 
suit  by  him  for  a  divorce  on  the  ground  of  desertion,  the  issue  of  willful  deser- 
tion on  which  the  divorce  suit  was  based  being  identical  with  the  issue  of  absence 
without  fault  presented  in  the  maintenance  suit.  The  question  in  each  suit 
therefore  was,  whether  the  one  separation  and  living  apart  was  by  reason  of 
the  fault  of  the  wife.67 

VIII.  Alimony. 

A.  Nature  of  Alimony — 1.  In  General. — A  decree  awarding  alimony  to 
the  wife  or  children,  or  both,  is  not  a  debt  which  has  been  put  in  the  form  of  a 
judgment,  but  is  rather  a  legal  means  of  enforcing  the  obligation  of  the  hus- 
band and  father  to  support  and  maintain  his  wife  and  children.68    But  alimony 


Wilson.  9  Wall.  108,  123,  19  L.  Ed.  604, 
as  to  whether  a  recital  as  to  the  residence 
(if  the  partic-  may  be  collaterally  attacked. 
It  is  there  held,  that  it  is  certainly  prima 
facie,  if  not  conclusive,  as  a  determination 
there*  if. 

64.  Issue  must  be  raised  in  pleadings. — 
Cheever  v.  Wilson,  9  Wall.  10S,  122,  19  L. 
Ed.  604. 

A  mere  declaration  in  the  answer  of  a 
defendant  that  he  does  not  admit  the  valid- 
ity or  regularity  of  a  foreign  decree  for 
divorce  between  other  parties,  but  re- 
serves  the  right  to  impeach  same,  is  too 
vague  and  indefinite  to  have  any  effect 
to  raise  the  issue  of  its  validity.  The 
grounds  of  objection  should  have  been 
clearly  stated.  Cheever  v.  Wilson,  9  Wall. 
108,    122,    19    L.    Ed.    604. 

65.  Evidence. — Cheever  v.  Wilson,  9 
Wall.  in-.  123,  19  L.  Ed.  604.  See  the  title 
DOMICILE. 

Expert  Evidence. — See  ante,  "Juris- 
diction   of   Persons,"  VI,   D,   2.   b. 

66.  Service  of  process  and  notice. — 
Atherton  v.   Atherton,  181  U.  S.   155,   162, 

I,.    Ed.   794.     See   ante,   "Necessity  for 
Notice/;   VI,   I),  2,  b,   (2). 

67.  Finding  in  suit  for  separate  mainte- 
nance as  evidence  as  to  desertion. — Hard- 
ing ;■  Harding,  198  U.  S.  317,  338,  49  L. 
Ed.  101 

The  judgment  of  a  court  of  competent 
jurisdiction  in  one  state  legalizing  a  sepa- 
ration precludes  the  possibility  that  the 
same  separation  can  constitute  willful  <\<-- 
tion  of  the  other  party  by  the  party  in 
whose  favor  the  judgment  was  rendered. 
Hardin-  v.  Harding,  198  Q.  S.  317,  339,  49 
1.  Ed  L066;  Barber  v.  Barber,  21  How. 
16  L.  Ed.  2 


The  issue  presented  in  the  action  for 
divorce  being  identical  with  that  decided 
in  the  suit  for  separate  maintenance,  the 
decision  in  the  latter  case  is  entitled  to 
full  faith  and  credit  in  the  courts  of  all 
states  under  the  federal  constitution. 
Harding  v.  Harding,  198  U.  S.  317,  340,  49 
L.  Ed.  1066. 

The  fact  that  the  husband  had  filed  in 
the  suit  for  maintenance  a  paper  consent- 
ing to  the  entry  of  a  decree  against  him, 
but  attempting  to  avoid  a  judicial  finding 
that  his  wife  was  without  fault  in  desert- 
ing him,  where  the  court  went  on  and 
made  an  express  finding,  against  his  ob- 
jection, that  the  separation  of  the  wife 
was  without  her  fault,  does  not  make  this 
a  consent  decree  upon  this  issue.  And 
even  if  it  was  so  in  any  aspect,  quaere  as 
to  whether  it  would  not  be  equally  effec- 
tual as  res  judicata.  Harding  v.  Harding, 
198  U.  S.  317,  333,  335,  49  L.  Ed.  1066. 
See  the  title  JUDGMENTS  AND  DE- 
CREES. 

Must  not  be  general. — But  the  verdict 
or  decree  urged  as  res  judicata  in  the  sec- 
ond suit  must  not  be  general,  but  must  in- 
dicate the  grounds  upon  which  it  is  based, 
so  as  to  exclude  any  other  grounds  for  it 
than  those  upon  which  the  issue  in  the 
subsequent  suit  turns.  Otherwise  there 
is  not  identity  of  issues  and  no  res  judi- 
cata. Harding  v.  Harding,  198  U.  S.  317, 
336,  337,  49  L.  Ed.  1066. 

Expert  evidence. — See  ante,  "Jurisdic- 
tion of  Person,"  VI,  D,  2,  b. 

68.  In  general. — Wetmore  v.  Markoe, 
196  U.   S.   68.  74,  49   L.    Ed.   390. 

Alimony  does  not  arise  from  any  busi- 
ness transaction,  but  from  the  relation  of 
marriage.     It  is  not   founded   on   contract, 
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decreed  to  a  wife  in  a  divorce  of  separation  from  bed  and  board  is  as  much  a 
debt  of  record,  until  tbe  decree  bas  been  recalled,  as  any  other  judgment  for 
money  is.69  The  considerations  which  affect  both  permanent  alimony  and  ali- 
mony from  time  to  time  can  be  better  weighed  by  the  court  having  jurisdiction 
over  the  relation  of  husband  and  wife,  than  by  a  court  of  a  different  jurisdic- 
tion.70 

2.  Permanent  Alimony. — Permanent  alimony  is  regarded  rather  as  a  por- 
tion of  the  husband's  estate  to  which  the  wife  is  equitably  entitled,  than  as  strictly 
a  debt.71 

3.  Alimony  from  Time  to  Time. — Alimony  from  time  to  time  may  be  re- 
garded as  a  portion  of  the  husband's  current  income  or  earnings.72 

B.  Jurisdiction — 1.  Of  United  States  Courts. — See,  generally,  the  title 
Courts,  vol.  4,  p.  861. 

a.  Supreme  Court. — The  general  rule  that  the  courts  of  the  United  States 
have  no  jurisdiction  for  the  allowance  of  alimony  either  as  an  original  proceed- 
ing in  chancery  or  as  an  incident  of  a  divorce  or  separation  has  no  application  to 
the  appellate  jurisdiction  of  the  supreme  court  over  the  territorial  courts.73 

b.  Circuit  Courts. — It  may  be  assumed  as  indubitable  that  the  circuit  courts  of 
the  United  States  have  no  jurisdiction  of  claims  fcr  alimony,  whether  made  in  a 
suit  for  divorce,  or  by  an  original  proceeding  in  equity,  before  a  decree  for  such 
alimony  in  a  state  court.74 

c.  District  Courts. — See  ante,  "Alimony,"  VI,  D,  5,  c. 

2.  Of  Territorial  Courts. — The  general  rule  denying  the  courts  of  the 
United  States  jurisdiction  for  the  allowance  of  alimony,  has  no  application  to  the 
jurisdiction  of  the  territorial  courts.76 

3.  Of  Courts  of  Equity. — For  the  purpose  of  enforcing  a  decree  for  ali- 
mony rendered  in  one  state  and  carried  into  judgment  in  another  state,  both  the 
equity  courts  of  the  United  States  and  the  same  courts  of  the  states  have  ju- 
risdiction.77 

C.  Decree  for  Alimony — 1.  Enforcement  of  Decree — a.  In  General. — 
Alimony  cannot  ordinarily  be  enforced  by  an  action  at  law,  but  only  bv  applica- 


express  or  implied,  but  on  the  natural  and 
legal  duty  of  the  husband  to  support  the 
wife.  The  general  obligation  to  support 
is  made  specific  by  the  decree  of  the  court 
of  appropriate  jurisdiction.  Generally 
speaking,  alimony  may  be  altered  by  that 
court  at  any  time,  as  the  circumstances 
of  the  parties  may  require.  Audubon  v. 
Shufeldt,  181  U.  S.  575,  577,  45  L.  Ed. 
1009. 

69.  Debt  of  record. — Barber  v.  Barber, 
21   How.  582.   595,  16  L.   Ed.  226. 

70.  Determination  of  considerations  af- 
fecting alimony — Jurisdiction. — Wetmore 
Markoe,  196  U.  S.  68,  73,  49  L.  Ed.  390; 
Audubon  v.  Shufeldt,  181  U.  S.  575,  578, 
45  L.  Ed.  1009. 

As  to  alimony  under  decree  of  a  court 
of  another  state,  see  ante,  "Alimony,"  VI, 
D.  5.  c. 

71.  Permanent  alimony. — Wetmore  v. 
Markoe,  196  U.  S.  69.  73,  49  L.  Ed.  390; 
Audubon  v.  Shufeldt,  181  U.  S.  575,  578.  45 
L.   Ed.  1009. 

72.  Alimony  from  time  to  time. — Wet- 
more v.  Markoe,  196  U.  S.  68,  73,  49  L.  Ed. 
390;  Audubon  v.  Schufeldt,  181  U.  S.  575, 
578,  45  L.   Ed.  1009. 

73.  Supreme  court. — De  La  Rama  v.  De 
La  Rama,  201  U.  S.  303,  308,  50  L.  Ed. 
765. 

74.  Circuit     courts. — Simms     v.     Simms, 


175  U.  S.  162,  167,  44  L.  Ed.  115.  See. 
also,  In  re  Burrus,  136  U.  S.  5S6,  34  L.  Ed. 
500;  De  La  Rama  v.  De  La  Rama,  201  U. 
S.   303,  307,  50   L.   Ed.   765. 

76.  Of  territorial  courts. — De  La  Rama 
v.  De  La  Rama.  201  U.  S.  303,  308.  50  L. 
Ed.  765. 

77.  Of  courts  of  equity. — Barber  v.  Bar- 
ber, 21  How.  582,  591,  16  L.  Ed.  226. 

A  ground  of  jurisdiction  in  equity  is 
that  courts  of  equity  will  interfere  to  com- 
pel the  payment  of  alimony  which  has 
been  decreed  to  a  wife  by  "the  ecclesias- 
tical court  in  England.  Such  a  jurisdiction 
is  ancient  there,  and  the  principal  reason 
for  its  exercise  is  equally  applicable  to  the 
courts  of  equity  in  the  United  States.  It 
is,  that  when  a  court  of  competent  juris- 
diction over  the  subject  matter  and  the 
parties  decrees  a  divorce,  and  alimony  to 
the  wife  as  its  incident,  and  is  unable  of 
itself  to  enforce  the  decree  summarily 
upon  the  husband,  that  courts  of  equity 
will  interfere  to  prevent  the  decree  from 
being  defeated  by  fraud.  The  interfer- 
ence, however,  is  limited  to  cases  in  which 
alimony  has  been  decreed;  then  only  to 
the  extent  of  what  is  due,  and  always  to 
cases  in  which  no  appeal  is  pending  from 
the  decree  for  the  divorce  or  for  alimony. 
Barber  v.  Barber.  -.'1  How.  582,  590,  16  L. 
I'd.  226.  See  ante,  "Alimony,"  VI,  D, 
5.   c. 
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tion  to  the  court  which  granted  it,  and  subject  to  the  discretion  of  that  court.78 
b.  By  Execution  or  Attachment. — Alimony  decreed  to  a  wife  in  a  divorce  of 
separation  from  bed  and  board  may  be  enforced  by  execution  or  attachment 
against  the  person  of  the  husband,  issuing  from  the  court  which  gave  the  de- 
cree.79 

2.  Effect  of  DecrEF. — The  order  of  a  court  for  alimony  operates  in  per- 
sonam, by  compelling  the  defendant  to  pay  the  alimony  or  to  convey  the  prop- 
erty accordingly,  and  does  not  of  itself  transfer  any  title  in  real  estate,  unless 
allowed  that  effect  by  the  law  of  the  place  in  which  the  real  estate  is  situated.80 
D.  Amount  of  Alimony. — In  estimating  and  awarding  the  amount  of  ali- 
mony or  property  to  be  so  paid  or  transferred,  the  court  of  divorce  takes  into 
consideration  all  the  circumstances  of  the  case,  including  the  property  and 
means  of  support  of  either  party.81 

DOCK. — See,  also,  Dry  Dock.  And  see  the  titles  Navigable  Waters; 
Wharves.  A  dock  is  defined  by  philologists,  according  to  the  American 
use  of  the  term,  to  be,  "the  space  between  wharves."1  A  dock  is  an  ar- 
tificial basin  in  connection  with  a  harbor,  used  for  the  reception  of  vessels  in 
the  taking  on  or  discharging  of  their  cargoes,  and  provided  with  gates  for  pre- 
venting the  rise  and  fall  of  the  waters  occasioned  by  the  tides,  and  keeping  a 
uniform  level  within  the  docks.  A  dry  dock  differs  from  an  ordinary  dock  only 
in  the  fact  that  it  is  smaller,  and  provided  with  machinery  for  pumping  out  the 
water  in  order  that  the  vessel  may  be  repaired.2 

DOCKET. — As  to  advancement  of  causes  on  supreme  court  docket,  see  the 
title  Appeal  and  Error,  vol.  2,  p.  6^1.  As  to  docketing  appeals,  see  tne  title 
Appeal  and  Error,  vol.  2,  p.  256.  As  to  docketing  and  dismissing  causes,  see 
the  title  Appeal  and  Error,  vol.  2,  p.  236.  As  to  docketing  judgments,  see  the 
title  Judgments  and  Decrees.  As  to  docket  fees  as  costs  in  appellate  court, 
see  the  title  Appeal  and  Error,  vol.  2,  p.  427.  As  to  docketing  entries  in  evi- 
dence, see  the  title  Best  and  Secondary  Evidence,  vol.  3,  p.  217. 

DOCK  YARD. — As  to  condemnation  of  land  for,  see  the  title  Eminent 
Domain. 

DOCTOR. — See  the  title  Physicians  and  Surgeons. 

DOCUMENT.— See  note  3. 


78.  In  general. — Audubon  v.  Shufeldt, 
181  U.  vS.  575,  578.  45  L.  Ed.  1009.  See 
ante,   "Of   Courts   of   Equity,"   VIII,   B,   3. 

Effect  of  bankruptcy. — See  the  title 
BANKRUPTCY,  vol.  2,  pp.  862,  873. 

79.  By  execution  or  attachment. — Bar- 
ber v.  Barber,  21  How.  582,  595,  16  L.  Ed. 

See,  generally,  the  title  EXECU- 
TIONS AGAINST  THE  BODY  AND 
ARREST  IN  CIVIL  CASES. 

80.  Effect  of  decree. — Barrett  v.  Failing, 
111  U.  S.  523,  525,  28  L.  Ed.  505.  See  ante, 
"Property  Rights,"  VI,  D,  5. 

81.  Amount  of  alimony. — Barrett  v. 
Failing,  111  U.  S.  523,  525,  28  L.  Ed.  505. 


1.  Dock. — Boston  v.  Lecraw,  17  How. 
426,  434,  15  L.  Ed.  118. 

2.  The  Robert  W.  Parsons,  191  U.  S. 
17,  33,  48  L.  Ed.  73. 

As  to  dedication  for  dock  purposes,  see 
the  title  DEDICATION,  ante,  p.  235. 

3.  Document. — An  indorsement  of  a 
promissory  note  is  not  a  document  within 
a  stamp  act  requiring  stamps  on  instru- 
ments, documents,  etc.  Pugh  v.  Mc- 
Cormick,  14  Wall.  361,  20  L.  Ed.  789.  See, 
generally,  the  title  REVENUE  LAWS. 

As  to  production  of  documents,  see  the 
title  PRODUCTION  OF  DOCUMENTS. 
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BY  WAI/TER  CARRINGTON. 

I.   Rules  Applicable  to  Documentary  Evidence  in  General,  435. 
II.   Rules  Applicable  to  Specific  Documents,  436. 
A.  Official   Public  Documents,  436. 
1.  Admissibility,  436. 

a.  In  General,  436. 

b.  State  Papers,  436. 

c.  Legislative  Records,  Statutes  and  Foreign  Laws,  436. 

(1)  Legislative   Journals,   436. 

(2)  Extracts  from  and  Copies  of  Legislative  Journals,  436. 

(3)  Resolutions  of  Congress,  437. 

(4)  Statutes   and   Foreign  Laws,  437. 

d.  Judicial   Records,   437. 

e.  Records  and  Documents  of  the  Executive  Departments  of  the 

United   States   Government,  437. 

(1)  In  General,  437. 

(2)  Records  and  Documents  of  the  State  Department,  437. 

(3)  Records  and  Documents  of   the  Treasury  Department, 

438. 

(a)  Account  Kept  by  an  Assistant  Treasurer,  438. 

(b)  Original    Statement    Signed   by   a   Collector   of   In- 

ternal  Revenue,   438. 
(e)   Appraisements  of  Imported  Goods,  438. 

(d)  Assessment    upon    Stockholders     of     an     Insolvent 

National    Bank,   438. 

(e)  Treasury   Transcripts   and   Copies   of   Bonds,   Con- 

tracts and   Other   Papers,  438. 

(4)  Records  and  Documents  of  the  War  Department,  441. 

(5)  Records  and  Documents  of  the  Post  Office  Department, 

441. 

(6)  Signal   Service  Records,  441. 

f.  County  and  Municipal  Records,  441. 

(1)  Records  of  Instruments  and  Evidences  of  Title,  441. 

(a)  In   General,  441. 

(b)  Records  of  Deeds,  442. 

(2)  Official  Tax  Books,  442. 

(3)  Records  Admissible  to  Show   Source  of  Authority   for 

Issuance  of  Bonds,  442. 

(4)  Records  Transcribed  from  One  Book  to  Another,  442 

g.  Public  Grants  and  Land  Office  Records,  442. 
h.  Other  Official  Records  or  Registers,  442. 

i.  Official  Reports  and  Certificates,  443. 

(1)  In  General,  443. 

(2)  Report  of  the  Attorney  General  of  a  State,  444. 

(3)  Certificate  of  the  Registry  of  a  Vessel,  444. 

(4)  Certificate  of  the  Governor  of  an   Island,  444. 

j.  Entries  of  a   Person   Since  Deceased  Made  in  the  Course  of 

His  Official  Duty,  444. 
k.  Copy    of    a    Manifest    Taken    from    the    Books  of    a  Custom 

House,  444. 
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1.   .Map-.   Plats  and   Surveys,  444. 

2.  Necessity   and    Mode  of   Proving,  445. 

a.  In  General,  445. 

b.  State  Papers,  445. 

c.  Records  and  Documents  of  the  Executive  Departments  of  the 

United  States  Government,  445. 
(1)   In  General..  445. 
(  2)   Treasury  Transcripts,  445. 
(3)   Copies  of  Records  of  the  Pension  Office,  446. 

d.  County  Warrants,  446. 

3.  Weight  and  Sufficiency,  446. 

a.  In  General,  446. 

b.  Order  of  Postmaster  General  Reciting  Delinquency  of  Post- 

master, 446. 

c.  Returns  of  a  Receiver  of  Public  Moneys,  447. 

d.  Letters  of  a  Public  Officer  upon  Official  Business,  447. 

e.  Treasury  Transcripts,  447. 

f.  Delinquent  Tax  List,  447. 

g.  Entry  on   Post  Bill,  448. 

h.  Certificate  of  a  Vessel's  Registry,  448. 
i.  Maps,   448. 

B.  Unofficial  Documents  of  a  Public  Character — Admissibility,  448. 

1.  Newspapers,  448. 

2.  Books,  448. 

a.  Historical  Works,  448. 

b.  Works  of  Jurors  and  Commentators,  449. 

c.  Court   Reports,  449. 

d.  Dictionaries,  449. 

3.  Standard  Life  and  Annuity  Tables,  449. 

C.  Private  Documents,  449. 

1.  Admissibility,  449. 

a.  Deeds,  449. 

(1)  For  What  Purposes  Deeds  Are  Admissible,  449. 

(a)  To  Prove  Ownership  or  Title,  449. 

(b)  In  Support  of  Claim  of  Title  by  Adverse  Posses- 

sion, 450. 

(c)  To   Prove  Amount   Paid   for   Land   and   Acknowl- 

edgment of   Payment,  450. 

(d)  To  Prove  Forgery,  450. 

(e)  To    Show    Failure    to    Comply    with   Contract    to 

Make  a  Deed,  450. 

(2)  Effect  of  Vagueness  or  Uncertainty  of  Description,  450. 

(3)  Effect  of  an  Affidavit   Alleging  Forgery,  451. 

(4)  Deeds    Referred   to   in   Another   Deed,   451. 

(5)  Deed   Executed    after    Suit    Is    Instituted,    451. 

(6)  Deed  Executed  by  an   Attorney,  451. 

(7)  Certificate   of   Recording    Indorsed   on    Deed,   451. 

(8)  Recitals,  451. 

(9)  Copies  of  Deeds,  452. 

(10)   Copy  of  a   Memorandum  of  Date  of  Record,  453. 

b.  Wills.  453. 

c.  Written    Contracts  and    Documents  Explanatory    Tbereof,  453. 

(1)  Lottery   Tickets,   453. 

(2)  Several    Writings   Forming   Parts  of   One   Transaction, 

453. 

(3)  Contract    Referring   to   an   Exhibit    Which    Is   Not  An- 

nexed, 453. 
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(4)  Prior    Communication    Referred    to    as    Basis    of    Con- 

tract, 454. 

(5)  Copies  of  Contracts,  454. 

d.  Bonds,  454. 

e.  Checks  and   Bills  of  Exchange,  454. 

f.  betters,  454. 

(1)  In   General — Relevancy  to  Issue,  454. 

(2)  Letter  Constituting  a  Part  of  Prior  Transactions,  455 

(3)  Letters  Explaining  Language  Used  in  a  Contract,  455. 

(4)  Admissibility   in   Behalf  of  a  Party  of   His  Own  Let- 

ters or  Those  of  One  in  Privity  with  Him,  455. 

(a)  General  Rule,  455. 

(b)  Exceptions  to  Rule,  455. 

aa.  Letters  Constituting  Part  of  the  Res  Gestae, 
455. 

bb.  Letter  of   Instructions   from  Owner  to   Master 

of  Vessel,  455. 
cc.  Letter    to    Prove    Exercise    of    Option    to    Re- 
sell, 456. 

dd.  Letter  of  a  Privy  Repudiating  Action  of  His 
Lawyers  in  Regard  to  Property  in  Contro- 
versy, 456. 

(5)  Letters   of   Parties   or   Privies   Containing   Declarations 

against  Interest,  456. 

(6)  Letters  of  the  Agent  or  Attorney  of  a  Party,  456. 

(7)  Letters  of  a   Partner,  457. 

(8)  Letter  from  an  Inferior  to  a  Commanding  Officer,  457. 

(9)  Letters  of  Persons  Not  Interested  in  the  Issue,  457. 

(a)  General   Rule,  457. 

(b)  Exceptions  to  Rule,  458. 

aa.  Letters   Showing  Intention,  458. 

bb.  Letters    Containing    Expressions    of    Bodily    or 

Mental   Feelings,  458. 
cc.  Letter  to  Rebut  Evidence  Admitted  to   Estab- 
lish a  General  Usage,  458. 

dd.  Letters  Showing  the  Market  Value  of  Mer- 
chandise in  a   Foreign  Country,  458. 

(10)  Necessity    of    Producing    Whole    Correspondence,    459. 

(11)  Copies  of  Letters,  459. 
g.  Pictures  and   Photographs,  459. 
h.  Prices — Current,  459. 

i.  Copy  of  Abstract  of  Title,  459. 
j.  Copy   of   Testimonio  of   Power  of  Attorney   for   Conveyance 

of  Lands,  459. 
k.  Copy   of   Letters-Testamentary   Granted    in   a    Foreign    State, 

460. 
1.  Written  Declarations  of  Persons  Since  Deceased,  460. 
m.  Written   Declarations  of  Agents,  460. 
n.  Documentary  Evidence  to  Prove  a   Claim   for  Credit  against 

the  United   States,  460. 
o.  Entries   and    Memoranda  of   a    Private   Character,   461. 

(1)  In   General,  461. 

(2)  Entries  in  a   Family   Bible,  461. 

(3)  Entry  of  Marriage  in  a  Private  Memorandum  Kept  by 

a  Clergyman,  461. 

(4)  Entries  in  Books  of  Account,  462. 
5  U  S  Enc— 28 
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p.  Corporation    Books   and    Papers  and    Reports   of   Corporation 

Officers.   464. 
q.  Rules  and   Regulations  of  a  Board  of  Trade  or  Commercial 

Exchange,  464. 

2.  Mode  of  Proof  or  Foundation  for  Introduction  of  Evidence,  464. 

a.  In   General,  464.  • 

b.  Sealed   Instruments  and   Deeds  of  Conveyance,  465. 

(1)  In  General,  465. 

(a)  Acknowledgment,  465. 

(b)  Proof  of  Execution,  465. 
aa.  What  It  Includes,  465. 
bb.  Mode  of  Proof.  465. 

(aa)  Where  There  Are  Subscribing  Wit- 
nesses, 465. 

(bb)  Where  There  Are  No  Subscribing  Wit- 
nesses, 467. 

(c)  Recording   Not   Essential    in    Pennsylvania,   467. 

(d)  Antiquity  of  Deed  as  Affecting   Its  Admissibility, 

467. 

(2)  Deed  Purporting  to  Have  Been  Executed  by  an  Agent, 

467. 

(3)  Deed   Made  in   Pursuance  of  a  Decree  of  Court,  467. 

(4)  Deed  of  Lands  Sold  for  Taxes,  467. 

(5)  Foreign  Deeds,  468. 

(6)  Copies  of  Deeds,  468. 

c.  Contracts,  469. 

d.  Powers   of   Attorney,   469. 

e.  Copies  of  Letters,  469. 

f.  Memoranda,  469. 

g.  Plats,   469. 

h.  Protests    under    Which    Duties  on    Imported  Articles    Have 
Been  Paid,  470. 

3.  Weight   and   Sufficiency,   470. 

a.  Recitals  in  Deeds.  470. 

b.  Memorandum   of    Date  of    Recording  Made    on    Record    of 

Deed,  470. 

c.  Letters,  470. 

d.  Invoices,  470. 

e.  Entries  in  Books  of  Account,  470. 
D.  Affidavits,   470. 

CROSS  REFERENCES, 
the  tides  Accounts  and  Accounting,  vol.  1,  p.  70:  Acknowledgments, 
vol.  1,  p.  76;  Alteration  of  Instruments,  vol.  1,  p.  261;  Appeal  and  Error, 
vol.  1,  p.  333:  Arbitration  and  Award,  vol.  2.  p.  464;  Arrest,  vol.  2,  p.  541; 
Assumpsit,  vol.  2,  p.  636;  Bankruptcy,  vol.  2.  p.  792;  Banks  and  Banking, 
vol.  3.  p.  1  ;  Best  and  Secondary  Evidence,  vol.  3,  p.  214;  Bills,  Notes  and 
Checks,  vol.  3.  p.  2?7 ;  Bonds,  vol.  3.  p.  382;  Boundaries,  vol.  3.  p.  461  ;  Car- 
riers, vol.  3,  p.  556;  Commitment  \.\i>  Preliminary  Examination  of  Ac- 
cused, vol.  3.  i>.  951  :  ('  impromise  \\o  Settlement,  vol.  3,  p.  980;  Conspiracy, 
vol.  3,  p.  1099;  Copyright,  vol.  4,  p.  602 ;  Corporations,  vol.  4,  p.  621 ;  Courts, 
vol.  4.  p.  Sol  ;  Damages,  ante,  p.  157;  Deeds,  ante.  p.  245;  Depositions,  ante, 
p.  321;  Discovery,  ante,  p.  350;  Estoppel;  Evidence;  Exhibits;  Foreicn 
Judgments,  Records  \m>  [udicial  Proceedings;  Foreign  Laws;  Guaranty; 
Handwriting;  Hearsay  Evidence;  Interstate  and  Fori: ion  Commerce;  Ju- 
dicial Notice;  Lost  Instruments  and  Records;  Marine  Insurance;  Mas- 
tkr  ^nd  Servant;  Minutes  of  Court  ;  Mortgages  and  Deeds  of  Trust ;  Ped- 
igree; Prize;  Production  of  Documents;  PublicLands;  Public  Officers; 
ceipts;  Recording  Acts;  Records;  Revenue  Laws;  Seals  and  Sealed  In- 
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strumexts;    taxation )    telegraphs  and  telephones  j    variance;    \  exdor 
and  Purchaser:  Wills. 

As  to  ancient  documents  as  evidence,  see  the  title  Ancient  Documents,  vol. 
l.p.  313.  As  to  domestic  judgments  and  judicial  records  as  evidence,  see  the  titles 
Judgments  and  Decrees;  Records.  As  to  the  admission  of  extrinsic  documen- 
tary evidence  to  aid  in  the  interpretation  of  a  judgment  or  decree,  see  the  titles 
Judgments  and  Decrees;  Res  Adjudicata.  As  to  foreign  judgments,  records 
and  judicial  proceedings  as  evidence,  see  the  title  Foreign  Judgments,  Records 
and  Judicial  Proceedings.  As  to  foreign  laws  as  evidence,  see  the  title  For- 
eign Laws.  As  to  the  admissibility  of  documentary  evidence  to  prove  the  exist- 
ence of  a  corporation,  see  the  title  Corporations,  vol.  4,  p.  621.  As  to  the  ad- 
missibility of  documentary  evidence  to  refresh  the  memory  of  a  witness,  see 
the  title  Witnesses.  As  to  the  admissibility  of  evidence  given  at  a  former  trial, 
or  of  evidence  given  at  the  preliminary  examination  of  one  accused  of  crime, 
see  the  title  Hearsay  Evidence. 

I.    Rules  Applicable  to  Documentary  Evidence  in  General. 

The  general  rule  that  evidence  to  be  admissible  must  be  material  to  the  issue 
involved  applies  to  documentary  evidence.1  Though  papers  mav  have  been  il- 
legally taken  from  the  possession  of  the  party  against  whom  they  are  offered 
or  otherwise  unlawfully  obtained,  this  is  no  valid  objection  to  their  admissi- 
bility if  they  are  pertinent  to  the  issue.2  It  is  not  competent  for  a  party  to 
insist  upon  the  effect  of  one  part  of  the  papers  constituting  his  own  evidence, 
without  giving  the  other  party  the  benefit  of  the  other  facts  contained  in  the 
same  papers.3  Under  some  circumstances  a  copy  of  a  paper  will  be  admitted 
in  evidence.  But,  as  a  general  rule,  to  warrant  such  admission  the  truth  of  the 
copy  must  be  established,  and  sufficient  reasons  for  the  nonproduction  of  the 
original  must  be  shown.4  It  is,  generally,  a  sufficient  ground  for  the  admission 
of  a  copy  that  the  original  instrument  has  been  lost  or  destroyed.  What  pre- 
liminary proof  will  afford  a  sufficient  presumption  of  such  loss  or  destruction 
to  let  in  secondary  proof,  is,  in  the  absence  of  statute,  to  be  determined  by  the 
rules  of  the  common  law.  which  cannot  be  altered  by  a  rule  of  court.5  If  any 
suspicion  hangs  over  the  instrument,  or  that  it  is  designedly  withheld,  a  more 
rigid  inquiry  should  be  made  into  the  reasons  for  its  nonproduction.  But  when 
there  is  no  such  suspicion,  all  that  ought  to  be  required  is  reasonable  diligence 
to  obtain  the  original.6  As  a  general  rule  a  copy  cannot  be  given  in  evidence, 
if  the  original  be  in  the  possession  of  the  adverse  party,  unless  timelv  previous 
notice  has  been  given  him,  to  produce  it  at  the  trial."  The  rule  that  a  copy  of 
a  copy  is  not  admissible  in  evidence,  is  correct  in  itself,  when  properlv  under- 
stood and  limited  to  its  true  sense.8  The  rule  properly  applies  to  cases,  where 
the  copy  is  taken  from  a  copy,  the  original  being  still  in  existence  and  capable 
of  being  compared  with  it :  for  then  it  is  a  second  remove  from  the  original ; 
or  where  it  is  a  copy  of  a  copy  of  a  record,  the  record  being  in  existence,  and 
by  law   deemed  as  high  evidence  as  the  original ;   for  then  it  is  also  a  second 


1.  Evidence  must  be  material  to  issue. — 
Texas,  etc.,  R.  Co.  v.  Swearingen,  196  U. 
S    51.  GO.  49  L.  Ed.  382. 

2.  Papers  admissible  though  unlawfully 
obtained. — The  court  will  not  take  notice 
how  the  papers  were  obtained,  whether 
lawfully  or  unlawfully,  nor  will  it  form  an 

le  to  determine   that  question.     Adams 
V.  Xew  York,  192  U.  S.  585,  595,  48  L.  Ed. 

3.  Where  papers  admitted  opposing 
party  entitled  to' benefit  of  facts  contained 
therein. — Greenleaf  v.  Birth,  5'  Pet  132, 
138,  8  L.  Ed.  72. 


4.  Admission  in  evidence  of  a  copy. — 
Smith  v.  Carrington,  4  Cranch  62,  70,  2  L. 
Ed.  550. 

5.  Patterson    v.    Winn,    5    Pet.    233.    242, 

8  L.  Ed.  108. 

6.  Minor  v.  Tillotson,  7  Pet.  99,  101.  - 
L.  Ed.  621.  See  the  title  LOST  INSTRU- 
MENTS AND  RECORDS. 

7.  Carroll  v.  Peake,  1  Pet.  IS.  22,  7  L. 
Ed.  34. 

8.  Admission  in  evidence  of  a  copy  of  a 
copy. —  Winn  v.  Patterson,  9  Pet.  663,  677, 

9  L.  Ed.  266. 
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remove   from  the  record.9     But  a  second  copy,  verified  as  a   true  copy  of  the 
original,  is  admissible  in  evidence  if  the  original  has  been  lost  or  destroyed.10 

II.  Rules  Applicable  to  Specific  Documents. 

A.  Official  Public  Documents — 1.  Admissibility — a.  In  General — To  war- 
rant the  admission  in  evidence  of  an  official  paper,  as  such,  it  must  be  signed 
and  certified  by  the  proper  officers.11  But  a  certificate  by  a  public  officer,  made 
evidence  by  legislative  enactment,  is  admissible,  though  the  officer  certifies,  in 
addition,  to  extraneous  matter,  not  evidence.12  Every  document  of  a  public 
nature  which  there  would  be  an  inconvenience  in  removing,  and  which  the  party 
has  a  right  to  inspect,  may  be  proved  by  a  duly  authenticated  copy,13  provided, 
of  course,  that  the  original  document,  if  produced,  would  be  evidence.14  For, 
as  all  persons  have  a  right  to  the  evidence,  which  documents  of  a  public  nature 
afford,  they  might  otherwise  be  required  to  be  exhibited  at  different  places  at 
the  same   time.15 

b.  State  Papers. — The  American  State  papers,  published  by  order  of  con- 
gress, and  authenticated  as  required  by  the  act,  are  admissible  in  evidence  when 
pertinent  to  the  issue.16 

c.  Legislative  Records,  Statutes  and  Foreign  Laws — (1)  Legislative  Journals. 
— In  all  public  matters,  the  journals  of  congress  and  of  the  state  legislatures 
are  evidence.17 

(2)  Extracts  from  and  Copies  of  Legislative  Journals. — Extracts  from  the 
journals  of  the  senate,  or  of  the  house  of  representatives,  and  from  the 
executive  journal  of  the  senate  when  the  injunction  of  secrecy  is  removed,  cer- 


9.  Winn  v.  Patterson,  9  Pet.  663,  677,  9 
L.  Ed.  266. 

10.  Winn  v.  Patterson,  9  Pet.  663,  677, 
9  L.   Ed.  266. 

As  to  the  admissibility  of  copies  of 
specific  documents,  see  post,  "Rules  Ap- 
plicable to  Specific  Documents,"  II. 

11.  A  written  report  of  the  names  of 
persons  confined  in  the  Spiel-House  of 
Hamburg,  Germany,  in  a  certain  year,  and 
of  the  offenses  for  which  they  had  been 
convicted,  certified  by  a  clerk  of  the  chan- 
cery to  have  been  signed  by  the  "late  di- 
rectors" of  the  Spiel-House,  is  not  an  of- 
ficial paper,  certified  by  the  proper  officers, 
and  it  was  held,  therefore,  that  it.  was  not 
admissible  in  evidence  to  prove  that  the 
persons  named  in  it  were  convicts  who 
had  undergone  punishment  in  the  Spiel- 
House.  Jones  v.  Ross,  2  Dall.  143,  1  L. 
Ed.  324. 

12.  Effect  of  certification  of  extraneous 
matter. — Johnson  v.  Hocker,  1  Dall.  406, 
1  L.  Ed.  197. 

13.  Admission  in  evidence  of  copies. — 
Stebbins  V.  Duncan,  108  U.  S.  32,  50,  27  L. 
Ed.  641;  Neslin  v.  Wells,  104  U.  S.  428, 
433,  26  L.  Ed.  802;  United  States  v.  Perch- 
eman,  7  Pet  51,  :.3,  8  L.  Ed.  604;  Buckley 
v.  United  States,  4  How.  251,  258,  11  L. 
Ed.  961;  United  States  v.  Wiggins,  h  Pet. 

16,  Hi  I..  Ed.  481;  United  States  v. 
Delespine,  12  Pet.  654,  655,  9  L.  Ed.  1232; 
Winn  v.  Patterson,  9  Pet.  663,  677,  9  L. 
Ed.     • 

14.  Winn  v.  Patterson,  9  Pet.  663,  9  L. 
Ed. 

15.  Winn  v.  Patterson,  9  Pet.  663,  677,  9 
L.  Ed, 

16.  American  state  papers. — Bryan 
V.    Forsyth,    19    How.    334,    338,    15    L.    Ed. 


674;  Gregg  v.  Forsyth,  24  How.  179,  180, 
16  L.  Ed.  731;  Watkins  v.  Holmes,  16  Pet. 
25,  26,  10  L.   Ed.  873. 

Such  papers  are  admissible  in  evidence 
in  the  investigation  of  claims  to  lands. 
Bryan  v.  Forsyth,  19  How.  334,  338,  15 
L.  Ed.  674. 

17.  Admissibility  in  evidence  of  legisla- 
tive journals.— Watkins  v.  Holman,  16  Pet. 
25,  56,   10   L.    Ed.   873. 

If  the  time  when  a  statute  took  effect 
does  not  appear  from  the  enrolled  act, 
the  legislative  journals  are  admissible  to 
show  the  date.  Gardner  v.  The  Collector, 
6  Wall.  499,  18  L.  Ed.  890.  See  the  title 
STATUTES. 

The  journals  of  both  houses  of  congress 
are  not  admissible  as  evidence  to  overrule 
the  conclusive  presumption  that  a  bill, 
since  become  a  law,  passed  in  the  same 
form  in  which  it  was  declared  a  law,  when 
such  presumption  arises  from  the  fact  that 
the  enrolled  bill  has  received  the  signa- 
tures of  the  speaker  of  the  house  of  rep- 
resentatives, the  president  of  the  senate 
and  the  president  of  the  United  States, 
and  has  been  deposited  in  the  public  ar- 
chives. Field  v.  Clark,  143  U.  S.  649,  680, 
36  L.  Ed.  294.  See,  also,  United  States  v. 
Ballin,  144  U.  S.  1,  36  L.  Ed.  321.  See  the 
title  STATUTES. 

Under  the  constitution  and  statutes  of 
Illinois  the  legislative  journals  are  admis- 
sible to  show  that  an  enrolled  act  was  not 
passed  in  the  mode  prescribed  by  the  con- 
stitution, and  is,  therefore,  invalid.  South 
Ottawa  v.  Perkins,  94  U.  S.  260,  24  L.  Ed. 
1^4;  Post  v.  Supervisors,  105  U.  S.  667,  26 
L.  Ed.  1204;  Walnut  v.  Wade,  103  U.  S. 
683,  26  L.  Ed.  526.  See  the  title  STAT- 
UTES. 
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lifted  by  the  secretary  of  the  senate  or  by  the  clerk  of  the  house  of  representa- 
tives, are  admissible  in  evidence  in  the  courts  of  the  United  States,  and  have  the 
same  force  and  effect  as  the  originals  would  have  if  produced  and  authenticated 
in  court. 1S  Under  the  constitution  and  statutes  of  Illinois  copies  of  the  legis- 
lative journals  certified  by  the  secretary  of  state,  and  the  printed  journals,  pub- 
lished in  obedience  to  law,  are  both  competent  evidence  of  the  proceedings  of 
the  legislature.19 

(3)  Resolutions  of  Congress. — Resolutions  of  congress  relating  to  the  ques- 
tion at  issue  are  admissible  in  evidence,  if  congress  had  authority  to  pass  such 
resolutions.20 

(4)  Statutes  and  Foreign  Laics. — Questions  relating  to  the  admissibility  in 
evidence  of  statutes  and  foreign  laws  are  fully  treated  under  other  titles  in 
this  work.21 

d.  Judicial  Records. — Questions  relating  to  the  admissibility  in  evidence  of 
judicial  records  are  fully  treated  under  other  titles  in  this  work.22 

e.  Records  and  Documents  of  the  Executive  Departments  of  the  United  States 
Government — (1)  In  General. — Copies  of  any  books,   records,   papers,   or 

ocuments  in  any  of  the  executive  departments,  authenticated  under  the  seals 
f   such   departments,   respectively,  are   admissible  in  evidence  equally  with   the 
originals  thereof.23 

Of  What  Facts  Official  Registers  and  Reports  Are  Evidence. — Official 
registers  or  reports  filed  in  one  of  the  executive  departments  of  the  federal 
government  in  conformity  with  the  law,  are  not  in  general  evidence  of  any  facts 
not  required  to  be  recorded  in  them,  and  not  based  upon  the  personal  knowl- 
edge of  the  person  making  the  entry.24 

(2)  Records  and  Documents  of  the  State  Department. — As  to  international 
affairs,  such  as  the  recognition  of  a  foreign  government,  or  of  the  diplomatic 
character  of  a  person  claiming  to  be  its  representative,  the  records  of  the  state 
department  are  admissible  in  evidence.25  The  court  has  the  right  to  accept  the 
certificate  of  the  state  department  that  a  party  is  or  is  not  a  privileged  person, 
and  cannot  properly  be  asked  to  proceed  upon  argumentative  or  collateral  proof.26 
But  a  passport  granted  by  the  secretary  of  state,  stating  that  the  person  to 
whom  it  is  issued  is  a  citizen  of  the  United  States,  is  not  per  se  legal  and 
competent  evidence  of  the  fact  of  citizenship.27 


18.  Extracts  from  the  journals  of  con- 
gress.— Rev.  Stat..  U.  S.,  §  895.  United 
States  v.  Burr.  159  U.  S.  78,  85,  40  L. 
Ed.   82. 

19.  Copies  of  the  journals  of  the  Illinois 
legislature. — Post  v.  Supervisors,  105  U.  S. 
(367.  669,  26  L.   Ed.  1204. 

20.  Admissibility  in  evidence  of  resolu- 
tions of  congress. — In  a  suit  by  the  owner 
of  a  privateer  to  recover  the  proceeds  of 
property  captured  but  not  condemned, 
where  the  plaintiffs  allege  that  the  defend- 
ant received  the  property  on  their  ac- 
count, as  their  agent,  and  the  defendant 
avers  that  he  received  the  property  as  the 
agent  of  the  government,  letters  written 
by  the  defendant  to  congress  at  the  time 
of  the  transaction,  and  resolutions  passed 
by  congress  pertinent  to  the  question,  are 
admissible  in  evidence  to  show  in  what 
character  the  defendant  received  the  prop- 
erty. Bingham  v.  Cabot,  3  Dall.  19,  39,  1 
L.  Ed.  491. 

21.  See  the  titles  FOREIGN  LAWS; 
STATUTES. 

22.  See  the  titles  FOREIGN'  rUDG- 
MENTS,  RECORDS  UNTD  niDlCTAL 
PROCEEDINGS;    JUDGMENTS    AND 


DECREES;   RECORDS;  RES  ADJUDI- 
CATA. 

23.  Admissibility  in  evidence  of  copies. 
—Rev.  Stat.,  U.  S.  §  882.  Ballew  v. 
United  States,  160  U.  S.  187,  191,  40  L. 
Ed.  388. 

24.  Of  what  facts  official  registers  and 
reports  are  evidence. — Hegler  v.  Faulkner, 
153  U.   S.  109.  118,  38  L.  Ed.  653. 

25.  Admissibility  in  evidence  of  records 
cf  state  department. — Jones  v.  United 
States,  137  U.  S.  202.  216,  34  L.  Ed.  691; 
Ex  parte  Hitz,  111  U.  S.  766,  767,  2S  L. 
Ed.   592. 

26.  Certificate  as  to  whether  party  is  a 
privileged  person. — In  re  Baiz,  135  U.  S. 
403.  432.  34  L.  Ed.  222 

27.  Passports. —  Urtetiqui  v.  D'Arcy,  9 
Pet.   692.   699,   9   L.   Ed.   276. 

Whether  in  this  case  the  passport  of- 
fered in  evidence  was.  under  the  circum- 
stances under  which  the  offer  was  made 
and  in  connection  with  other  matters 
which  had  been  given  in  evidence,  admis- 
sible, wa--  a  question  upon  which  the  court 
was  divided,  and  upon  which  no  opinion 
was  given.  Urtetiqui  v.  D'Arcy,  9  Pet. 
19.  9  L.  Ed.  276. 
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(3)  Records  and  Documents  of  the  Treasury  Department— (a)  Account  Kept 
by  an  Assistant  Treasurer. — In  an  action  on  a  bond  given  to  secure  payment  to 
the  United  States  for  adhesive  stamps,  to  prove  the  breach  of  a  condition  of  the 
bond,  an  account  kept  by  an  assistant  treasurer  of  the  United  States  is  admis- 
sible in  evidence.28 

(b)  Original  Statement  Signed  by  a  Collector  of  Internal  Revenue. — In  an 
action  by  the  United  States  on  the  bond  of  a  collector  of  internal  revenue,  the 
original  statement  signed  by  the  collector,  showing  the  amounts  collected  and  the 
amounts  abated  as  uncollectible,  is  admissible  in  evidence.29 

(c)  Appraisements  of  Imported  Goods. — In  the  trial  of  a  cause  where  goods 
have  been  seized  upon  suspicion  of  being  fraudulently  imported,  it  is  proper  to 
allow  to  go  to  the  jury,  as  evidence,  appraisements  of  the  goods  made  either  by 
the  official  appraisers  or  appraisers  acting  under  an  appeal,  they  being  present 
to  verify  the  papers.  The  objection  that  the  appraisements  have  not  been  made 
in  the  presence  of  the  jury  is  not  sufficient.30 

(d)  Assessment  upon  Stockholders  of  an  Insolvent  National  Bank. — In  an  ac- 
tion against  a  stockholder  in  an  insolvent  national  bank  to  enforce  payment  of  his 
statutory  liability,  the  assessment  made  by  the  comptroller  of  the  currency  upon 
the  stockholders  is  admissible  in  evidence.31 

(e)  Treasury  Transcripts  and  Copies  of  Bonds.  Contracts  and  Other  Papers. 
— When  suit  is  brought  in  any  case  of  delinquency  of  a  revenue  officer  or  other 
person  accountable  for  public  money,  a  transcript  from  the  books  and  proceed- 
ings of  the  treasury  department,  properly  certified  and  authenticated,  will  be 
admitted  as  evidence.32     And  all  copies  of  bonds,  contracts  or  other  papers  re- 


28.  Admissibility  of  account  kept  by  an 
assistant  treasurer. — It  was  objected  that 
such  account  was  not  admissible,  because 
it  appeared  to  be  for  stamps  supplied  by 
the  assistant  treasurer,  and  the  law  under 
which  the  bond  was  given  contemplated 
that  the  stamps  should  be  furnished  by 
the  commissioner  of  internal  revenue.  It 
was  held  that  any  evidence  which  tended 
to  show  that  the  obligor  of  the  bond  was 
indebted  to  the  United  States  was  compe- 
tent, and  it  was  immaterial  whether  the 
stamps  were  furnished  by  the  assistant 
treasurer  or  by  the  commissioner  of  inter- 
nal revenue.  Jessup  v.  United  States,  106 
U.  S.  147,  153,  27  L.  Ed.  85. 

29.  Original  statement  signed  by  col- 
lector of  internal  revenue. — United  States 
V.  Hunt,  105  U.  S.  183,  184,  189,  26  L.  Ed. 
1037. 

30.  Appraisements  of  imported  goods. — 
Buckley  v.  United  States,  4  How.  251,  11 
L.  Ed.  961. 

Such  papers  are  documents  or  public 
writings,  not  judicial,  and  may  be  used  as 
evidence,  under  the  rules  which  regulate 
all  that  class  of  papers.  Buckley  v.  United 
States,   1   How.  251,  11  L.  Ed.  961. 

31.  Assessment  upon  stockholders  of  an 
insolvent  national  bank. — Bushnell  v.  Le- 
land,  Kit  l'.  S.  684,  685,  it  I,.  Ed.  :>98.  See 
tin-  title  BANKS  AND  BANKING,  vol. 
:'..  i».  l. 

32.  Admission  in  evidence  of  treasury 
transcripts.—  Rev.  Stat.,  U.  S.,  §  886  (Act, 
March    3,    L797,    ch.    20,    l     Stat.     h.    512). 

v.  United  States,  L66  U.  S.  571,  1 1 
L.  Ed.  1  1  t'.t;  Souh  v  i  hiked  States,  100 
1'  It,    25     I.      Ed.    536;     Walton    V. 

United  States,  9  Wheat.  051,  654,  6  L.  Ed. 


Transcripts  arising  out  of  official  trans- 
actions of  a  collector  with  the  treasury. — 

Treasury  transcripts  are  admissible  in  evi- 
dence when  they  arise  out  of  the  official 
transactions  of  a  collector  with  the  treas- 
ury, and  are  substantial  copies  of  his  quar- 
terly returns,  rendered  in  pursuance  of 
law  and  the  instructions  of  the  secretary. 
Hoyt  v.  United  States,  10  How.  108,  13  L. 
Ed.  348. 

A  transcript  of  the  proceedings  of  offi- 
cers of  the  treasury  is  admissible,  in  a  suit 
by  the  United  States  against  a  depository 
of  public  money,  to  prove  that  the  defend- 
ant had  presented  to  the  proper  officers  of 
the  treasury  a  claim  for  credits  for  clerk 
hire,  which  had  been,  in  whole  or  in  part, 
disallowed.  United  States  v.  Gilmore,  7 
Wall.   491,  494,   19  L.    Ed.   282. 

Transcript  of  account  of  postmaster  ad- 
mitted in  evidence  against  assistant  post- 
master.— It  is  not  error  to  admit  in  evi- 
dence against  an  assistant  postmaster 
charged  with  embezzlement  of  the  money 
order  funds  of  the  office,  a  certified  tran- 
script from  the  office  of  the  auditor  of  the 
treasury  at  Washington  showing  the  ac- 
count of  the  postmaster,  it  being  shown 
that  the  accused  was  son  of  the  postmas- 
ter, and  as  assistant,  postmaster  had  sole 
management  and  possession  of  the  money 
order  business  and  funds.  Faust  v. 
United  States,  163  U.  S.  452,  454,  41  L.  Ed. 
22  I. 

A  transcript  of  the  accounts  rendered 
by  a  revenue  officer,  when  not  partial  or 
fragmentary,  is  evidence  against  the  sure- 
lies,  mi  his  official  bond.  United  States  v. 
Qaussen,  hi  Wall.  198,  22  L    Ed.  41. 

The  authorities  base  this  rule  upon  the 
ground,    first,    that    the    entries    made    are 
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lating  to  the  settlement  of  any  account  between  the  United  States  and  an  in- 
dividual, when  properly  certified  and  authenticated  may  be  annexed  to  such 
transcripts,  and  will  have  equal  validity,  and  be  entitled  to  the  same  decree  of 
credit  which  would  be  due  to  the  original  papers  if  produced  and  authenticated 
in  court.33  But  treasury  transcripts  are  not  admissible  to  prove  facts  not  coming 
within  the  regular  relation  existing  between  the  department  and  persons  with  re- 
spect to  whom  such   facts  may  have  transpired.34     A  treasury  transcript  of  the 


against  the  interest  of  the  party  making 
them;  and  secondly,  that  a  surety  is  bound 
by  the  acts  and  declarations  of  his  prin- 
cipal, being  within  the  scope  of  the  busi- 
ness, as  a  part  of  the  res  gestae.  United 
States  v.  Gaussen,  19  Wall.  198,  213,  22  L. 
Ed.  41. 

Treasury  transcripts  of  an  account, 
showing  the  balances  between  the  secre- 
tary of  the  treasury  and  an  internal  reve- 
nue collector,  are  admissible,  when  prop- 
erly certified,  in  an  action  by  the  United 
States  against  the  sureties  of  the  default- 
ing collector.  The  competency  of  such 
evidence  is  not  affected  by  the  fact  that  a 
comparison  of  such  transcripts  with  those 
offered  in  behalf  of  the  defendant  dis- 
closes a  difference.  United  States  v. 
Stone,  106  U.  S.  525,  27  L.  Ed.  163. 

When  the  accounts  of  a  collector  are  re- 
turned to  the  treasury  quarterly,  and  the 
date  of  the  commencement  >and  expiration 
of  his  term  of  office  is  on  some  interme- 
diate day  between  the  beginning  and  end  of 
the  quarter,  a  restatement  and  treasury 
transcript  of  his  account  up  to  the  end  of 
his  term  is  legal  evidence  in  a  suit  against 
his  sureties.  United  States  v.  Eckford,  1 
How.  250,  11  L.  Ed.  120. 

Transcript  not  rendered  inadmissible 
by  certain  items  therein. — The  United 
States  sued  upon  the  bond  of  H.,  who  had 
been  collector  of  internal  revenue  from 
July  19,  1866,  to  May  23rd,  1867.  The 
United  States  offered  in  evidence  the  cer- 
tified transcript  of  H.'s  account  from  the 
books  of  the  treasury  department.  The 
defendants  objected  to  this  transcript 
upon  the  grounds  that  the  balance  exhib- 
ited by  said  account  was  the  result  of 
transactions  of  both  terms  of  defendant's 
service,  whereas  the  suit  was  upon  a  bond 
which  covered  only  transactions  of  the 
second  term.  It  was  held  that  the  tran- 
script was  good  as  evidence  as  it  was  en- 
tirely consistent  with  the  description  of 
the  assessment  lists,  that  the  collector  ac- 
tually received  the  taxes  during  his  sec- 
ond term;  but  that,  even  if  certain  items 
in  the  account  were  objectionable,  they 
could  not  prejudice  the  defendants,  as 
they  were  separable  from  the  remainder 
of  the  account  by  mere  inspection.  United 
States  v.  Hunt,  105  U.  S.  183,  187,  188,  26 
L.  Ed.  1037. 

In  an  action  on  the  bond  of  a  defaulting 
army  officer,  transcripts  from  the  records 
of  the  treasury  department  giving  the  bal- 
ances between  the  accounts  of  the  officer 
and  the  government,  are  admissible  in  evi- 
dence. Moses  v.  United  States,  166  U.  S. 
571,  600,  41  L.  Ed.  1119. 


The  sureties  of  a  defaulting  collector  of 
internal  revenue  may  introduce  in  evi- 
dence transcripts  of  records  from  the 
treasury  department  tending  to  show  that 
the  defalcation  of  their  principal  occurred 
prior  to  the  execution  of  their  bond. 
United  States  v.  Stone,  106  U.  S.  525  27 
L.  Ed.  163. 

In    a    suit    upon    a    postmaster's    bond, 

treasury  transcripts  were  admissible  in 
evidence  under  the  provisions  of  the  act 
of  1836,  §§  8,  15,  and  it  was  not  ground 
for  excluding  them  that  they  did  not  con- 
tain statements  of  credits  claimed  by  the 
postmaster  and  disallowed  in  whole  or 
in  part,  or  that  the  items  charged  in  the 
accounts  as  balances  of  quarterly  returns, 
did  not  purport  on  the  face  of  the  ac- 
counts to  be  balances  acknowledged  by 
the  postmaster,  and  were  not  supported 
by  proper  vouchers;  but  merely  purported 
to  be  the  balances  of  the  quarterly  re- 
turns as  audited  and  adjusted  by  the  of- 
ficers of  the  government.  United  States 
v.   Hodge,   13   How.  478,   14   L.    Ed.   231. 

33.  Copies  of  bonds  contracts  or  other 
papers.— Rev.  Stat.,  U.  S.,  §  886.  (Act 
March  3,  1797,  ch.  CO,  1  Stat.  L.  512.) 
Moses  v.  United  States,  166  U.  S.  571,  41 
L.  Ed.  1119;  United  States  v.  Jones,  8  Pet. 
375,  8  L.  Ed.  979. 

The  United  States  brought  suit,  Oct.  9, 
1872,  against  A  on  his  bond,  conditioned 
that  he  should  account  and  pay  for  cer- 
tain stamps.  At  the  trial  in  April,  1876, 
the  court,  over  A's  objection,  permitted 
the  plaintiff  to  put  in  evidence  a  copy  of 
the  bond  and  of  A's  receipts  for  the 
stamps,  together  with  a  treasury  trans- 
cript showing  a  balance  due  by  him  of 
$4,400.  To  these  papers  was  attached  a 
certificate  bearing  date  Oct.  11,  1872,  and 
reciting  that  it  was  issued  pursuant  to  the 
act  of  March  3,  1797.  It  was  held  that 
the  documents  were  admissible  under  the 
act  of  March  3,  1797,  c.  20.  §  2  (l  Stat. 
512);  that  though  such  act  was  repealed 
by  §  5596  of  the  Revised  Statutes,  all  rights 
which  had  accrued  under  it  were  saved 
bv  §  5597.  Bechtel  v.  United  States,  101  U. 
S.  597,  25  L.   Ed.  1019. 

34.  Facts  not  provable  by  treasury 
transcripts. — United  States  v.  Hodge  13 
How.  478.  483,  14  L.  Ed.  231;  United 
States  v.  P.uford,  3  Pet.  12,  29,  7  L.  Ed. 
585;  United  States  v.  Jones,  8  Pet.  375, 
381.   8   L.    Ed.   979. 

Such  transcripts  are  not  evidence  of 
the  indebtedness  of  the  defendant  as  to 
money  which  comes  into  his  hands  out  of 
the   regular  course  of  official  duty.     Hoyt 
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account  of  a  contractor  is  not  evidence  of  the  contractor's  liability  for  the  acts  of 
certain  persons  alleged  to  be  his  agents,  if  it  has  not  annexed  to  it  copies  of 
any  papers  sh<  wing  the  agency  of  such  persons,  and  no  proof  is  offered  thai 
they  acted  under  the  authority  of  the  contractor.35  A  transcript  to  be  admis- 
sible must  contain  something  more  than  a  statement  of  an  account  in  gross. 
It  must  contain  a  statement  of  the  items,  both  of  debts  and  credits,  as  they  were 
acted  upon  by  the  accounting  officers.30  It  is  not  necessary,  however,  that  every 
account  with  the  defendant,  and  all  of  every  account,  should  be.  transcribed. 
An  extract  may  be  given  in  evidence  if  not  garbled  or  mutilated.37  It  is  not 
essential  to  the  admissibility  of  a  transcript  that  authenticated  copies  of  re- 
ceipts which  the  defendant  has  given  for  money  received  by  him  should  accom- 
panv  it.38  A  treasury  account  which  contains  credits  as  well  as  debits,  is 
evidence  for  the  defendant  as  well  as  the  government ;  and  unless  there  be  an 
abandonment  of  the  suit  by  the  counsel  for  the  government,  it  has  no  right  to 
withdraw  from  the  jury  any  part  of  the  credits  relied  on  by  the  defendant.30 
In  an  action  on  the  bond  of  a  public  officer  treasury  transcripts  are  admissible 
in  evidence  to  show  that  credits  had  been  given  at  the  treasury  after  the  death 
of  the  principal,  and  that  although  standing  in  his  name,  the  payments  could 
not  have  been  made  by  him,  and  to  let  in  evidence  to  show  that  they  were  in 
fact  made  by  the  surety.40  The  defendant  by  relying  on  a  transcript  as  evi- 
dence of  credits  does  not  admit  the  correctness  of  any  debts  in  the  account  of 


?•.  United  States,  10  How.  108,  13  L.  Ed. 
348. 

Treasury  transcripts  can  only  be  re- 
garded as  establishing  such  of  the  items 
of  debit,  in  the  account  stated  in  the  said 
transcript,  as  are  for  moneys  disbursed 
through  the  ordinary  channels  of  the 
treasury  department,  where  the  transac- 
tions are  as  shown  by  its  books,  and  where 
the  officers  of  the  department  must  have 
had  official  knowledge  of  the  facts  stated. 
United  States  v.  Jones,  8  Pet.  375,  386,  8  L. 
Ed.  979;  Cox  v.  United  States,  6  Pet.  172, 
202.    8    L.    Ed.    359. 

Account  derives  no  additional  validity 
from  being  certified. — An  account  stated 
at  the  treasury  department,  which  does 
not  arise  in  the  ordinary  mode  of  doing 
business  in  that  department,  can  derive  no 
additional  validity  from  being  certified  in 
the  manner  provided  by  the  act.  Cox  v. 
United  States,  6  Pet.  172,  200,  8  L.  Ed. 
359;  Hoyt  v.  United  States,  10  How.  108, 
132,    13    L.    Ed.    348. 

35.  Transcript  as  evidence  of  contract- 
or's liability  for  acts  of  his  agents. — 
United  States  v.  Jones,  8  Pet.  375,  386,  8 
L.    Ed.  979. 

36.  What  the  transcript  must  contain. — 
United  States  v.  Jones,  8  Pet.  375,  382,  8 
L.  Ed.  979. 

37.  That  is  to  say,  an  extract  wherein 
credits  are  not  suppressed,  and  which  does 
not  confine  itself  to  results,  or  balances 
without  details,  but  which  is  complete  in 
itself — perfect  for  what  it  purports  to 
represent — and  which  gives  both  sides  of 
the  account  as  it  stands  upon  the  books 
of  the  treasury.  United  States  v.  Gaussen, 
19   Wall     i  >  L.     Ed.     41;     Gratiot     V. 

ited  States,   i".  Pet.  336,  369,  10  L.  Ed. 

Certain   transcripts,   all    much   alike,   one 

of  which  i  liv  the  reporter  at  large 

illustration  of  the  whole,  held  to   In- 


sufficiently minute  to  warrant  their  admis- 
sion in  evidence.  United  States  v.  Gaus- 
sen, 19  Wall.  198,  22  L.  Ed.  41. 

It  has  been  held  in  a  suit  against  a  col- 
lector of  import  duties  that  the  transcripts 
need  not  contain  the  particular  items  in 
each  quarterly  return;  that  it  is  sufficient 
if  they  state  the  aggregate  amount  of 
bonds  and  duties  accruing  within  the 
quarter,  and  refer  to  an  abstract  contain- 
ing the  particular  items.  Hoyt  v.  United 
States,   10   How.   108,   13   L.   Ed.   348. 

This  rule  can  work  no  surprise  upon 
the  defendant,  because  every  item  which 
is  litigated  must  have  been  previously 
presented  to  the  accounting  officers  of  the 
treasury,  and  been  by  them  rejected.  The 
items  must  be  known,  therefore,  to  the 
defendants.  Hoyt  v.  United  States,  10 
How.    108,   13    L.    Ed.   348. 

38.  Copies  of  receipts  need  not  accom- 
pany transcript. — Bruce  v.  United  States, 
17   How.  437,   15  L.   Ed.  129. 

If  an  item  is  charged  against  the  de- 
fendant which  he  disputes,  it  is  in  his 
power  to  obtain  the  original  voucher;  and 
if  it  appears,  on  the  face  of  the  account 
that  the  item  charged  did  not  come  into 
his  hands  in  the  regular  course  of  busi- 
ness, the  transcript  will  not  be  evidence  to 
sustain  that  charge.  Bruce  v.  United 
States,  17  How.  437,  15  L.  Ed.  129. 

39.  Treasury  transcripts  as  evidence  for 
the  defendant. — United  States  v.  Jones,  8 
Pet.  375,  386,  8  L.  Ed.  979. 

In  an  action  by  the  United  States 
against  a  contractor,  a  transcript  of  the 
contractor's  account  from  the  books  of  the 
treasury  is  evidence  for  the  defendant  o\ 
the  full  amount  of  the  credits  therein 
stated.  United  States  v.  Jones,  8  Pet.  375, 
,  8  L.    Ed.  979. 

40.  Cox  v.  United  States,  6  Pet.  172,  201, 
8  L.  Ed.  359. 
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which  the  transcript  is  not,  per  se,  evidence.41  It  is  no  objection  to  the  ad- 
missibility in  evidence,  of  treasury  transcripts,  introduced  by  the  defense,  in  an 
action  on  the  bond  of  a  defaulting  officer,  that  such  transcripts  are  of  them- 
selves insufficient  to  establish  error  in  the  claims  of  the  government.42 

(4)  Records  and  Documents  of  the  War  Department. — The  army  registers, 
published  by  the  adjutant  and  inspector  general  of  the  army,  containing  the 
general  regulations  of  the  army,  which  are  delivered  by  the  department  to  the 
officers  of  the  army,  are  not  evidence  to  establish  the  pay  and  emoluments  of 
officers  in  the  service ;  these  are  fixed  and  determined  by  acts  of  congress.43 

Records  of  the  confederate  government  preserved  in  the  "confederate 
archive's  office"  of  the  United  States  war  department  are  admissible  in  evi- 
dence when  relevant;  as  are  also  certified  copies  of  such  records.44 

(5)  Records  and  Documents  of  the  Post  Office  Department. — Copies  of  the 
quarterly  returns  of  postmasters  and  of  any  papers  pertaining  to  the  account- 
in  the  office  of  the  sixth  auditor,  and  transcripts  from  the  money  order  account 
books  of  the  post  office  department,  when  properly  certified,  are  admissible  as 
evidence  in  the  courts  of  the  United  States,  in  civil  suits  and  criminal  prose- 
cutions ;43  and  in  any  civil  suit,  in  case  of  delinquency  of  anv  postmaster  or 
contractor,  a  statement  of  the  account,  certified  in  the  prescribed  manner,  is 
admissible.4^ 

(6)  Signal  Service  Records. — The  record  kept  by  a  person  emploved  in  the 
signal  service  of  the  United  States,  whose  public  duty  it  is  to  record  truly  the 
facts  therein  stated,  is  competent  evidence  of  such   facts.47 

f.  County  and  Municipal  Records — (1)  Records  of  Instruments  and  Evi- 
dences of  Title — (a)  In  General. — The  records  which  a  county  recorder  is 
bound  to  keep,  and  which  private  persons  are  authorized  to  employ  for  record- 
ing their  instruments  and  evidences  of  title,  and  which  the  public  have  a  right 


41.  Relying  on  transcript  as  evidence  of 
credits  not  an  admission  of  correctness  of 
debts. — United  States  v.  Jones,  8  Pet.  375, 
386,  8  L.   Ed.  979. 

42.  Transcripts  admissible  by  defense 
though  of  themselves  insufficient  to  es- 
tablish error  in  government's  claims. — 
United  States  v.  Stone,  106  U.  S.  522,  525, 
27  L.  Ed.   163. 

43.  Army  registers  not  evidence  to  es- 
tablish pay  and  emoluments  of  officers. — 
Wetmore  v.  United  States,  10  Pet.  647,  9 
L.   Ed.   567. 

"The  registers  are  compilations  issued 
and  published  to  the  army,  by  the  direc- 
tion of  the  secretary  of  war,  in  the  exer- 
cise of  his  official  authority;  and  when  au- 
thenticated by  him,  would  be  evidence  of 
the  facts,  strictly  so,  they  may  contain; 
such  as  the  names  of  officers,  date  of  com- 
missions, promotions,  resignations,  and 
regimental  rank,  brevet  and  other  rank,  or 
the  departmental"  the  army  to  which  of- 
ficers belong;  but  from  none  of  these  can 
an  inference  be  drawn  by  a  jury,  to  es- 
tablish the  pay  and  emoluments  of  of- 
ficers, as  they  are  provided  for  by  law.  and 
must  be  determined  by  the  court,  when 
they  are  doubtful,  and  the  subject  of  dis- 
pute in  a  suit  between  an  officer  and  the 
United  States.  Nor  can  such  registers 
be  evidence  of  the  correctness  of  any 
classification  of  the  officers  of  departments 
into  a  general  staff  of  the  army;  for 
though  they  are  probably  correct,  being 
prepared  by  persons  whose  professional 
duty   it   is   to   be    well   informed   upon    the 


subject,  and  who,  from  their  familiarity 
with  military  science  and  the  general  ar- 
rangement of  armies,  are  supposed  to  be 
expert  interpreters  of  the  acts  of  congress 
for  the  organization  of  our  army,  still. 
what  officers  are  of  the  staff,  or  general 
staff,  depends  upon  acts  of  congress, 
which  are  to  be  expounded  by  the  courts, 
when  an  officer  claims  a  judicial  determi- 
nation of  his  rights  as  to  pay  and  emolu- 
ments, from  his  having  been  arranged  as 
belonging  to  the  staff."  Wetmore  v. 
United  States,  10  Pet.  647,  652,  9  L.  Ed. 
567. 

44.  Records  of  the  confederate  govern- 
ment.— Oakes  v.  United  States,  174  U.  S. 
7  7-.   794,   43   L.    Ed.   1169. 

Thus  where  the  question  arose  as  to 
whether  a  certain  vessel  had  been  cap- 
tured or  purchased  by  the  confederate 
forces  during  the  civil  war  from  a  citizen 
of  the  United  States,  official  communica- 
tions between  officers  high  in  the  govern- 
ment of  the  confederate  states  are  compe- 
tent evidence  thereon.  Oakes  v.  United 
States,  174  U.  S.   778,  794,  43   L.    Ed.    1169 

45.  Records  and  papers  of  the  post- 
office  department. — Rev.  Stat.,  U.  S.,  § 
889.  United  States  v.  McCoy,  193  U.  S. 
593,   598,   48   L.    Ed.   805. 

46.  Rev.  Stat.,  U.  S.,  §  889.  Unite.. 
States  v.  Duma-.  149  U.  S.  278.  285,  37  L. 
Ed.  734;  United  States  v.  McCoy,  193  U. 
S.    5         598,  48   L.    Ed.    805. 

47.  Signal  service  records. — Evanston 
V.    Gunn,  99    U.    S.   060,  25   L.   Ed.   306. 
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to  inspect,  have  all  the  qualities  that  attach  to  public  records.  They  are  recog- 
nized by  law,  because  they  are  required  by  law  to  be  kept,  because  the  entries 
in  them'  are  of  public  interest  and  notoriety,  and  because  they  are  made  under 
the  sanction  of  an  oath  of  office,  or  at  least,  under  that  of  official  duty;  and 
books  of  this  public  nature,  being  themselves  evidence,  when  produced,  their 
contents  may  be  proved  by  an  immediate  copy  duly  verified.4^ 

(b)  Records  of  Deeds. — It  is  deemed  best  to  treat  the  subject  of  the  admis- 
sibility in  evidence  of  records  of  deeds  and  duly  authenticated  copies  thereof, 
in  connection  with  the  question  of  the  admissibility  of  deeds.  It  will,  therefore, 
be  found  in  another  part  of  this  title.49 

(2)  Official  Tax  Books.— The  official  tax  books  of  the  corporation  of 
Washington,  made  up  by  the  register  from  the  original  returns  or  lists  of  the 
assessors,  laid  before  the  court  of  appeals,  he  being  empowered  by  the  ordinances 
of  the  corporation  to  correct  the  valuations  made  by  the  assessors,  are  evidence ; 
and  it  is  not  required  that  the  assessor's  original  lists  shall  be  produced  in  evi- 
dence, to  prove  the  assessment  of  the  taxes  on  real  estate  in  the  city  of 
Washington/'0 

(3)  Records  Admissible  to  Shozv  Source  of  Authority  for  Issuance  of  Bonds. 
— Where  the  question  to  be  determined  is  whether  a  county  issued  bonds  by 
force  of  one  of  two  different  statutes,  each  statute  authorizing  the  issue,  any- 
thing appearing  in  the  records  of  the  county  going  to  show  the  real  source  of 
authority  for  the  issue  will  be  deemed  competent  evidence.51 

(4)  Records  Transcribed  from  One  Book  to  Another. — Where  the  original 
records  of  a  county  were  entered  in  a  temporary  book,  and  at  any  early  date 
were  transcribed  from  the  temporary  book  to  another  book  which  was  used  for 
recording  afterwards,  under  supervision  of  the  principal  recorder,  the  original 
book  having  been  lost,  the  book,  into  which  the  records  had  been  copied  and 
which  ever  since  had  been  recognized  as  the  official  record  book,  is  proper  as 
evidence  in  place  of  the  original.52 

g.  Public  Grants  and  Land  Office  Records. — Questions  relating  to  the  ad- 
missibility in  evidence  of  public  grants  and  land  office  records  are  treated  in 
another  part  of  this  work.53 

h.  Other  Official  Records  or  Registers. — Official  registers  or  records  kept 
by  persons  in  public  office  in  which  they  are  required,  either  by  statute  or 
by  the  nature  of  their  office,  to  w-rite  down  particular  transactions  occurring  in 
the  course  of  their  public  duties  or  under  their  personal  observation  are  ad- 
missible in  evidence.54  Such  documents  are  sometimes  made  evidence  by  ex- 
press statutory  enactment.55  To  entitle  them  to  admission,  however,  it  is  not 
necessary  that  a  statute  should  require  them  to  be  kept.  It  is  sufficient  that  they 
are  kept  in  the  discharge  of  a  public  duty.56     Nor  need  they  be  kept  by  the  public 


48.  Records  of  instruments  and  evi- 
dences of  title. — Neslin  v.  Wells,  104  U. 
S.  428,  433,  26  L.   Ed.  802. 

49.  See  post,  "Copies  of  Deeds,"  IT,  C, 
1,  a,  (9). 

50.  Official  tax  books  of  the  corpora- 
tion of  Washington. — Ronkendorff  v. 
Taylor.  4  Pet.  349,  7  L.  Ed.  882. 

51.  Records  admissible  to  show  source 
of  authority  for  issuance  of  bonds. — Knox 
County    ?•.    Ninth    Nat.    Bank,    147    U.    S. 

!.    Ed    93. 

52.  records  transcribed  from  one  book 
to   another. —  I;  Meagher,    104   U.    S. 

0,  26   L.    Ed.  735 

53.  See  the  title  THTP.TJC  LANDS. 

54.  Official  registers  or  records  kept  by 
persons  in  public  office. —  Evanston  v. 
Gunn,  99  U.   S.  G60,   666,  2:>   L.   Ed.   30G: 

Whit.-   v.    I'nitcd    States,    104   U.    S.    100,   41 

L.  Ed, 


55.  Books  of  a  surveyor  general  of  logs 
and  lumber. — -Where  the  issue  was  the 
recovery  of  the  value  of  logs  confiscated 
by  a  surveyor  general  of  logs  and  lumber 
in  payment  of  his  fees  for  scaling  and 
measuring  logs  running  out  of  the  plain- 
tiff's booms,  it  was  held  that  the  scale 
bills,  recorded  in  the  books  of  the  sur- 
veyor general,  and  certified  by  him,  were 
competent  evidence,  under  a  statute  pro- 
viding that  the  books  of  the  surveyor  gen- 
eral shall  be  public  records  and  of  as 
high  degree  of  evidence  as  the  original 
instrument  when  recorded.  Lindsay,  etc., 
Co.  v.  Mullen,  176  U.  S.  126,  142,  44  L. 
Ed.  400. 

56.  Statutory  reauirement  that  records 
be  kept  not   essential  to  their  admission. 

Evanston  v.  Gunn,  99  U.  S.  660,  666,  25 
L  Ed.  306;  White  v.  United  States, 
164  U.  S.  100,  41  L  Ed.  365. 
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officer  liimself,  if  the  entries  are  made  under  his  direction  by  a  person  author- 
ized by  him.57 

So  registers  of  births,  baptisms,  marriages  and  deaths  kept  by  a 
church  or  religious  society,  are  admissible  in  evidence,58  independently  of 
whether  there  is  a  statute  requiring  them  to  be  kept.50 

Of  What  Facts  Official  Registers  Are  Evidence. — But  official  registers 
are  not,  in  general,  evidence  of  any  facts  not  required  to  be  recorded  in  them, 
and  which  did  not  occur  in  the  presence  of  the  registering  officer.00 

i.  Official  Reports  and  Certificates — (1)  In  General. — Official  reports  and 
certificates  made  contemporaneously  with  the  facts  stated,  and  in  the  regular 
course  of  official  duty,  by  an  officer  having  personal  knowledge  of  them,  are  ad- 
missible for  the  purpose  of  proving  such  facts.01  Manifestly  the  design  and 
meaning  of  this  rule  is  not  to  convert  incompetent  and  irrelevant  evidence  into 
competent  and  relevant  evidence  simply  because  it  is  contained  in  an  official 
communication.02  The  rule  is  limited  to  only  such  statements  in  official  docu- 
ments as  the  officers  are  bound  to  make  in  the  regular  course  of  official  duty. 
The  statement  of  extraneous  or  independent  circumstances,  however  naturally 
they  may  be  deemed  to  have  a  place  in  the  narrative,  is  not  admissible  to  prove 
such  circumstances.03 


Records  of  a  jailor. — Where  it  be- 
comes necessary  to  show  the  whereabouts 
of  an  alleged  witness  on  a  certain  day,  in 
an  action  to  recover  witness  fees  and 
mileage,  the  records  of  the  jailor,  in  whose 
custody  the  alleged  witness  was  at  the 
time,  is  competent  evidence,  although  the 
jailor  was  not  required  by  any  statute  or 
his  superior  officer,  to  keep  such  a  record. 
So  long  as  he  was  discharging  his  public 
and  official  duty  in  keeping  the  book,  it 
was  sufficient  to  render  it  admissible. 
White  v.  United  States,  164  U.  S.  100,  103, 
41   L.    Ed.    36? 

57.  Entries  made  under  direction  of 
public  officer  admissible. — Evanston  v. 
Gunn,  99  U.  S.  660,  666,  25  L.  Ed.  306; 
Gait  v.  Galloway,  4  Pet.  332,  342,  7  L.  Ed. 
870. 

58.  Registers  kept  by  a  church  or  re- 
ligious society. — Hegler  z\  Faulkner,  153  U. 
S.  109,  118,  38  L.  Ed.  653;  Hyam  v.  Ed- 
wards, 1  Dall.  1,  1  L.  Ed.  11;  Blackburn 
v.  Crawfords,  3  Wall.  175,  18  L.  Ed.  186; 
Lewis  v.  Marshall,  5  Pet.  470,  8  L.  Ed. 
195.  See  post,  "Written  Declarations  of 
Persons  Since  Deceased,"  II,  C,  1,  1; 
"Entry  of  Marriage  in  a  Private  Memo- 
randum Kept  by  a  Clergyman,"  II,  C, 
1,    o,    (3). 

Entries  on  the  register  of  burials  of  a 
church  are  evidence,  in  an  action  for  the 
recovery  of  land,  to  prove  the  period  of 
the  decease  of  the  person  named  therein. 
Lewis  v.  Marshall,  5  Pet.  470,  8  L.  Ed. 
195. 

A  copy  of  a  register  of  births  and 
deaths,  kept  by  a  religious  society,  if 
duly  authenticated,  is  evidence  of  death. 
Hyam  v.   Edwards,  1  Dall.  1,  1  L.  Ed.  11. 

59.  Independently  of  statute  requiring 
it  to  be  kept,  a  baptismal  register  of  a 
church,  in  which  entries  of  baptism  are 
made  in  the  ordinary  course  of  the  clergy- 
man's business,  is  admissible  to  prove  the 
fact  and  date  of  baptism.  Blackburn  V. 
Crawfm-ds,  3  Wall.  175,  18  L.  Ed.  186. 


€0.    Of  what  facts  official  registers  are 

evidence. — 1  Greenleaf  Evidence,  §  493, 
quoted  in  Hegler  v.  Faulkner,  153  U.  S. 
109,    118,    38    L.    Ed.    653. 

"Thus,  a  parish  register  is  evidence  only 
of  the  time  of  a  marriage  and  of  its  cele- 
bration de  facto,  for  these  are  the  only 
facts  necessarily  within  the  knowledge 
of  the  party  making  the  entry."  1  Green- 
leaf  Evidence,  §  493,  quoted  in  Hegler  v. 
Faulkner,  153  U.  S.  109,  118,  38  L.  Ed. 
653. 

So  a  register  of  baptism,  taken  by  it- 
self, is  evidence  only  of  the  fact  of  bap- 
tism and  the  date  thereof.  Hegler  v. 
Faulkner,  153  U.  S.  109,  118,  38  L.  Ed. 
053;  Blackburn  v.  Crawfords,  3  Wall.  175, 
18   L.   Ed.   186. 

It  is  not  evidence  to  prove  that  the  child 
was  baptized  as  the  lawful  child  of  the 
parents,  and  hence  to  infer  a  marriage 
between  them.  Blackburn  v.  Crawfords, 
3  Wall.   175,  18  L.   Ed.   186. 

"The  mention  of  the  child's  age  in  the 
register  of  christenings  is  not  proof  of 
the  day  of  its  birth,  to  support  a  plea  of 
infancy."  Hegler  v.  Faulkner,  153  U.  S. 
109,  118,  38  L.  Ed.  653. 

Generally,  as  to  the  admissibility  of 
documentary  evidence  to  prove  pedigree, 
see  the  title   PEDIGREE. 

61.  Official  reports  and  certificates. — 
United  States  v.  McCoy,  193  U.  S.  593, 
602,  48  L.  Ed.  805;  United  States  v.  Cor- 
win,   129   U.    S.   381,   385,   32   L.    Ed.   710. 

Certificates  of  the  state  department. — 
See  ante,  "Records  and  Documents  of 
the   State   Department,"  II,   A,  1,  e,   (2). 

62.  What  statements  are  admissible  in 
evidence. — United  States  v.  Corwin,  129 
U    S.   381,   385,   386.   32    L.    Ed.   710. 

63.  United  States  v.  Corwin,  129  U.  S. 
381,   386,   32   L-   Ed.   710. 

Letters  of  quarter  master  to  adjutant 
general  relating  to  purchase  of  supplies. — 
Where  a  contractor  had  failed  to  comply 
with  his   agreement  in   furnishing  supplies 
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(2)  Report  of  the  Attorney  General  of  a  State. — It  is  error  to  admit  in  evi- 
dence on  the  trial  of  one  accused  of  murder,  a  report,  made  previous  to  the 
trial  to  the  governor  of  the  state  by  one  of  the  defendant's  attorneys  while 
he  occupied  the  position  of  attorney  general  of  the  state,  such  report  being 
founded  upon  and  being-  itself  mere  hearsay.04 

(3)  Certificate  of  the  Registry  of  a  Vessel. — The  certificate  of  a  vessel's  reg- 
istry is  admissible  in  evidence  to  prove  a  proper  registry  under  the  laws  of  the 
United  States,  and  the  nationality  of  the  vessel  and  its  owners.65 

(4)  Certificate  of  the  Governor  of  an  Island. — Where  the  governor  of  an 
island  possesses  a  high  executive  and  superintending  control,  his  official  cer- 
tificate, relating  to  a  matter  presumptively  within  his  authority,  is  admissible  in 
evidence.66 

j.  Entries  of  a  Person  Since  Deceased  Made  in  the  Course  of  His  Official 
Duty. — Entries  of  a  person  since  deceased,  made  in  the  course  of  his  official 
duty,  in  a  matter  of  public  concern,  are  admissible  in  evidence  to  prove  his 
official    transactions.67 

k.  Copy  of  a  Manifest  Taken  from  the  Baoks  of  a  Custom  House. — A  copy 
of  a  manifest,  taken  from  the  books  of  a  custom  house,  is  a  copy  of  a  record,68 
and  it  may  be  given  in  evidence,  when  properly  proved.69 

1.    Maps.    Plats    and    Surveys. — Official     public    maps,70    plats71    and  public 


to  the  United  States  army,  letters  by  the 
quartermaster  to  the  adjutant  general  ask- 
ing fur  authority  to  purchase  supplies 
elsewhere,  stating  the  reason  therefor  to 
be  that  the  contractor  had  failed  to  com- 
ply with  the  terms  of  his  contract,  are  not 
sufficient  evidence  in  an  action  against 
the  contractor  and  his  bondsmen,  of  a  de- 
mand by  the  government  and  a  default  by 
tin-  contractor  to  establish  grounds  for 
suit  against  him  and  his  sureties.  United 
States  v.  Corwin,  129  U.  S.  381,  385,  32 
L.    Ed.    710. 

Report  of  an  Indian  agent. — Where  in 
pursuance  of  an  act  of  congress  passed 
July  1.  1854,  requiring  a  report  to  the  In- 
dian bureau  by  an  Indian  agent,  such  re- 
port has  been  made  stating,  for  the  sake 
of  obtaining  accuracy  in  the  allotments 
of  land,  the  tribe,  age.  sex,  etc.,  of  each 
Indian,  such  report  is  not  competent  evi- 
dence in  a  suit  where  the  issue  is  to  as- 
certain the  age  of  one  of  these  Indians. 
When  made  it  was  not  an  official  record, 
intended  as  a  mode  of  preserving  the  re- 
collection of  facts,  nor  was  it  based  upon 
the  personal  knowledge  of  the  party  mak- 
ing the  entry.  It  was  mere  hearsay. 
Hegler  v.  Faulkner,  153  U.  S.  109,  118,  38 
L.   Ed.   653. 

64.  Report  of  attorney  general. — Cook 
v.  United  States,  138  U.  S.  157,  184,  34  L. 

Ed.    906. 

65.  Certificate  of  vessel's  registry. — St. 
Clair  v.   United   State-.    L54    U.   S.    134.   151, 

.-    I..   Ed.  936. 

Certificate  obtained  contrary  to  re- 
quirements of  statute. —  In  an  action  on  a 
policy  of  insurance  on  a  vessel,  if  the 
policy  contains  no  warranty  or  represen- 
tation of  tin-  national  character  of  the 
,  the  certificate  of  its  registry  is  ad- 
missible in  evidence  to  establish  the 
ownership  of  the  vessel,  although  it  was 
ontrary  to  the  requirements  of 


the    statute.      Ocean    Ins.    Co.    v.    Polleys, 
13   Pet.  157,   163,  10  L.  Ed.   105. 

66.  Certificate  of  governor  of  island. — 
Bingham  v.  Cabot,  3  Dall.  19,  39,  1  I_.  Ed. 
491. 

67.  Entries  of  one  since  deceased  made 
in  course  of  official  duty. — Hedrick  v. 
Hughes,  15  Wall.   123,  124,  21  L.   Ed.  52, 

68.  Copy  of  a  manifest  taken  from  the 
books  of  a  custom  house. — 1  U.  S.  Stat. 
642. 

69.  United  States  v.  Johns,  4  Dall.  412. 
415,    1   L.    Ed.   888. 

70.  Segregation  maps  admissible  though 
not  marked  as  filed. — A  segregation  map 
is  not  rendered  inadmissible  in  an  action 
for  the  recovery  of  land  by  the  fact  that 
the  surveyor  general  has  omitted  to  mark 
it  as  filed.  Wright  v.  Roseberry,  121  U. 
S.  488,  577,  30  L.   Ed.  1039. 

In  Pennsylvania,  a  map  of  the  town  of 
Germantown  made  about  thirty  years  be- 
fore suit  was  brought,  at  the  request  of 
the  people  of  the  town,  but  which  not  be- 
ing paid  for  before  the  maker's  death,  re- 
mained in  the  possession  of  his  family, 
was  held  not  to  be  admissible  in  evidence. 
Biddle  v.  Shippen,  1  Dall.  19,  1  L.  Ed.  19. 

71.  A  publicly  recognized  plat  of  a  city, 
a  copy  of  which  had  been  recorded, 
traced  back  to  the  possession  of  the  origi- 
nal proprietor  of  the  whole  city  at  the 
time  it  was  laid  out,  and  held  out  by  him 
as  the  original  plat,  and  by  which  the 
corporate  authorities  and  citizens  had  as- 
certained and  regulated  their  surveys, 
lots,  streets  and  alleys,  is  the  highest 
species  of  evidence  of  reputation  as  to 
the-  location  and  boundaries  of  such  lots, 
streets  and  alleys,  and  admissible  as  such. 
Mon-is  v.  Manner,  7  Pet.  554,  561,  8  L. 
Ed.    781. 

Such  a  plat  which  did  not  differ  in  any 
material  circumstances  from  other  plats 
laid  before  the  jury  by  both  parlies  except 
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surveys72  are  admissible  in  evidence,  and  if  an  original  be  lor,t  or  destroyed,  a 
copy  will  be  admitted.73 

Where  certain  lots  are  conveyed  with  express  reference  to  a  recorded 
plat,  the  original  plat  of  the  land,  which  was  not  recorded,  is  not  admissible  as 
evidence  to  control,  or  in  any  way  affect,  the  recorded   plat.74 

A  plat  referred  to  in  a  deed  as  being-  annexed  to  it,  but  which  was 
never  in  fact  annexed,  and  was  not  recorded  with  the  deed,  affords  no  evidence 
in  aid  of  the  description  of  the  property  mentioned  in  the  deed.75 

2.  Necessity  and  Mode  of  Proving — a.  In  General. — The  execution  and 
record  of  a  public  document,  must  be  proved  by  the  official  witness,  if  he  is 
living,  unless  he  is  absent  beyond  the  jurisdiction  of  the  court,  in  which  case 
his  signature  must  be  proved  by  a  witness  familiar  with  his  signature  and  hand- 
writing, before  secondary  evidence  can  be  received  of  his  own  signature,  or  that 
of  the  official  who  is  said  to  have  executed  the  document.76  Where  copies  are 
made  evidence  by  statute,  the  mode  of  authentication  required  must  be  strictly 
pursued.  The  legislature  may  establish  new  rules  of  evidence,  in  derogation 
of  the  common  law,  but  the  judicial  power  is  limited  to  the  rule  laid  down.77 

b.  State  Papers. — The  American  State  Papers  published  by  order  of  congress 
are  admissible  in  evidence  without  further  proof.78 

c.  Records  and  Documents  of  the  Executive  Departments  of  the  United  States 
Government — (1)  In  General. — Copies  of  books,  records,  papers,  or  documents 
of  any  of  the  executive  departments  of  the  federal  governments,  to  be  admis- 
sible in  evidence,  must  be  authenticated  under  the  seals  of  such  departments, 
respectively.79 

(2)  Treasury  Transcripts. — Under  the  Revised  Statutes  of  the  United 
States,  §  886,  as  amended  by  the  act  of  March  2,  1895,  ch.  177,80  when  suit 
is  brought  in  any  case  of  delinquency  of  a  revenue  officer  or  other  person  ac- 


as  to  the  figures  numbering  certain  lots 
which  the  court  directed  to  be  disre- 
garded, was  admitted  in  evidence.  Morris 
V.   Harmer,   7   Pet.   554,   561,   8   L.    Ed.   781. 

72.  A  survey  made  by  a  public  surveyor 
under  oath  is  evidence  as  to  all  things 
which  are  properly  within  the  line  of  his 
duty.  But  his  duty  is  confined  to  describ- 
ing and  marking  on  the  plat,  the  lines, 
corners,  trees  and  other  objects  on  the 
ground,  and  to  subjoining  such  remarks 
as  may  explain  them.  The  survey  is  not 
evidence  of  collateral  facts,  or  declara- 
tions of  the  parties,  or  other  matters,  not 
within  the  scope  of  his  proper  official 
functions.  Ellicott  v.  Pearl,  10  Pet.  412, 
440,    9    L.    Ed.    475. 

In  Pennsylvania  a  survey  is  not  evi- 
dence without  first  showing  an  authority 
to  make  it,  or  proving  that  such  au- 
thority existed  and  was  .afterwards  lost. 
Improvement  Co.  v.  Munson,  14  Wall. 
442,  451,  20  L.  Ed.  867.  See  the  title 
PUBLIC   LANDS. 

73.  Effect  of  memoranda  on  copy  not 
contained  in  original. — If  a  township  plat 
be  lost  or  destroyed,  it  may  be  proved  by 
a  copy;  and  memoranda  on  such  copy,  not 
contained  in  the  original,  if  accounted  for 
and  explained,  will  not  exclude  the  copy 
as  evidence  of  the  contents  of  the  origi- 
nal, even  though  such  memoranda  be  a 
translation  of  corresponding  memoranda 
in  the  original.  Hedrick  v.  Hughes,  15 
Wall.   123,   124.  21    L.    Ed.   52. 

In  Pennsylvania  the  office  copy  of  a 
survey,    certified    by    the    deputy    surveyor 


general,  without  seal  (the  office  having 
no  seal)  is  admissible  in  evidence,  if  the 
original  is  not  in  the  office.  Master  v. 
Shute,   2  Dall.  81,   1    L.   Ed.  298. 

74.  Original    unrecorded    plat    not    ad- 
missible to  control  recorded  plat  referred 
to  in  deed. — Jones  v.   Johnston,   18   How 
150,   153,   15  L.    Ed.   320. 

75.  Plat  referred  to  in  deed  but  not 
annexed. — Shirras  v.  Caig,  7  Cranch  34, 
3   L.    Ed.   2G0. 

76.  Mode  of  proving  execution  and 
record  of  public  documents — Fuentes  -'. 
United  States,  22  How.  443,  455,  16  L.  Ed. 
376. 

77.  Mode  of  authenticating  copies  must 
be  strictly  pursued. — Smith  v.  United 
States,  5   Pet.   292,  300,  8  L.   Ed.   130. 

78.  American  State  Papers. — Gregg  v 
Forsyth,  24  How.  179,  180,  16  L.  Ed.  731; 
Bryan  v.  Forsyth,  19  How.  334,  338,  15  L. 
Ed.  674;  Dredge  v.  Forsyth,  2  Black  563. 
568,  17   L.   Ed.  253. 

The  volumes  of  American  State  Papers, 
Public  Lands,  three  of  which  were  pub- 
lished by  Duff  Green,  under  the  revision 
of  the  secretary  of  the  senate,  by  order 
of  the  senate,  contain  authentic  papers 
which  are  admissible  in  evidence  without 
further  proof.  Gregg  v.  Forsyth,  24  How. 
179,   16  L.    Ed.   731. 

79.  Copies  of  records  and  documents 
of  the  executive  departments  of  the  ita- 
eral  government. — Rev.  Stat.,  U.  S.,  § 
882.  l'.allew  v.  United  States,  160  U.  S. 
187,   191.   40    L.    Ed.   388. 

80.  28   Stat,   at    Large   809. 
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countable  for  public  money,  a  transcript  from  the  books  and  proceedings  of  the 
treasury  department,  to  be  admissible  in  evidence,  must  be  certified  by  the  reg- 
ister, and  by  the  secretary  or  an  assistant  secretary  of  the  treasury,  and  authen- 
ticated under  the  seal  of  the  department,  or,  when  the  suit  involves  the  ac- 
counts of  the  war  or  navy  departments,  the  transcript  must  be  certified  by  the 
auditors  respectively  charged  with  the  examination  of  those  accounts,  and  by 
the  secretary  or  an  assistant  secretary  of  the  treasury,  and  authenticated  under 
the  seal  of  the  treasury  department.81  Before  the  amendment  of  1895  such 
transcripts  were  not  required  to  be  certified  by  the  secretary  or  an  assistant 
secretary  of  the  treasury,  certification  by  the  register,  or,  when  the  suit  in- 
volved the  accounts  of  the  war  or  navy  departments,  certification  by  the  re- 
spective auditors,  when  authenticated  under  the  seal  of  the  department,  was 
sufficient.82  The  account  of  the  delinquent  revenue  officer  or  other  person,  to 
be  admissible,  must  be  certified  and  authenticated  to  be  a  transcript  from  the 
books  and  proceedings  of  the  department.83  It  is  not  sufficient  that  the  certifi- 
cate states  the  account  to  be  a  copy  of  an  original  on  file.  The  latter  is  the 
form  of  certificate  used  in  reference  to  mere  copies  of  bonds,  contracts  or  other 
papers  connected  with  the  final  adjustment,  and  which,  duly  certified  and  au- 
thenticated, have  the  same  effect  as  the  original  would  have  if  produced  in 
court.84 

(3)  Copies  of  Records  of  the  Pension  Office. — A  copy  of  a  record  of  the 
pension  office  is  rendered  competent  evidence  when  it  is  verified  by  the  cer- 
tificate of  the  commissioner  of  pensions  to  the  effect  that  it  is  a  true  copy,  ac- 
companied by  a  certificate,  signed  and  sealed  by  the  secretary  of  the  interior 
referring  to  the  official  character  of  the  commissioner  and  the  faith  and  credit 
to  which  his  attestations  are  entitled.85 

d.  County  IJrarrauts. — At  common  law,  in  an  action  upon  alleged  county 
warrants,  where  an  issue  is  joined  which  raises  the  question  of  the  genuineness 
of  the  signatures  subscribed  to  the  warrants,  such  warrants  will  not  be  ad- 
mitted in  evidence  until  their  execution  has  been  proved.86 

3.  Weight  and  Sufficiency — a.  Jn\  General. — Copy  of  Public  Document 
as  Evidence  of  Filing-  of  Original. — Where  an  original  public  document  is 
on  file  in  a  public  office,  a  copy  thereof,  if  properly  certified,  is  prima  facie 
evidence  that  the  original  was  on  file  in  the  office  when  the  copy  was  made.87 

b.  Order  of  Postmaster  General  Refiting  Delinquency  of  Postmaster. — An 
order  of  the  postmaster  general  reciting  an  alleged  delinquency  on  the  part  of 
a  certain  postmaster  is  competent  evidence  in   an  action  by   the  United   States 


81.  Mode  of  proving  treasury  tran- 
scripts.— Closes  v.  United  States,  1GG  U.  S. 
571.   597.   41    L.    Ed.    1119. 

82.  United  States  v.  Bell,  111  U.  S.  477, 
479,   28   L.    Ed.    477. 

In  a  suit  upon  a  paymaster's  bond,  a 
transcript  of  the  books  of  the  treasury 
department,  certified  by  the  proper  au- 
ditor, and  his  certification  attested  by  the 
secretary  of  treasury  under  seal  of  the  de- 
partment, was  held  to  be  admissible  in 
lence.  United  States  v.  Bell,  111  U.  S. 
477,   47S,   479.  28   L.    Ed.   477. 

83.  What  the  certificate  must  state. — 
United  States  v.  Pinson,  102  U.  S.  548,  26 
L.  Ed. 

84.  Unit.d    States   v.   Pinson,   102   U.   S. 
■    !.     Ed    226. 

Certificate  held  to  be  a  sufficient  au- 
thentication of  a  transcript  from  the  books 
and  proceedings  of  the  treasury,  under 
the  act  of  Mar.-h  3,  1797,  §  2,  of  which  § 
886  of  the  Bevised  Statutes  is  a  re-enact- 
ment    Smith  v.  United  States,  5  Pet.  292, 


299,  8  L.  Ed.  130;  Farrar  v.  United  States, 
5  Pet.  373,  388,  S  L.   Ed.   159. 

85.  Copies  of  records  of  the  pension 
officer. — Rev.  Stat.,  §  882.  Ballew  v. 
United  States,  160  U.  S.  187,  191,  40  L. 
Ed.  388. 

86.  County  warrants. — Apache  County 
V.   Barth,   177  U.   S.   53S,   44  L.    Ed.   878. 

Under  the  Arizona  statute.  Rev.  Stat., 
1887,  735  (§  87)  if  the  defendant  in  such 
an  action  does  not  verify  its  answer, 
denying  the  execution  of  the  warrants, 
the  warrants  will  be  admitted  as  genuine. 
But  when  the  answer  denying  their 
genuineness  is  verified,  the  plaintiff  must 
prove  it  as  he  would  have  had  to  do  at 
common  law  in  a  case  where  the  genuine- 
ness of  the  warrants  was  put  in  issue  by 
the  pleadings.  Apache  County  7'.  Barth, 
177   U.    S.    538,    54R,   44    L.    Ed.    878. 

87.  Copy  of  public  document  as  evi- 
dence of  filing  of  original. — United  States 
V.  Wiggins,  14  Pet.  334,  346,  10  L.  Ed. 
481. 
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against  the  bondsmen  of  the  postmaster  for  the  alleged  shortage,  and,  while  not 
conclusive,  is  prima  facie  evidence  of  the  truth  of  the  facts  therein  stated.88 

c.  Returns  of  a  Receiver  of  Public  Moneys. — The  returns  of  a  receiver  of 
public  moneys  to  the  treasury  department  are  not  conclusive  evidence  in  an 
action  by  the  government  against  the  sureties  upon  the  receiver's  bond.89 

d.  Letters  of  a  Public  Officer  upon  Official  Business. — In  an  action  to  recover 
duties  alleged  to  have  been  illegally  assessed,  if  it  is  denied  by  the  government 
that  an  appeal  from  the  assessment  of  the  collector  to  the  secretary  of  the  treas- 
ury, has  been  properly  taken  by  the  importer,  letters  from  the  acting  secretary 
of  the  treasury,  one  being  written  to  the  collector  of  the  port  affirming  the  as- 
sessment and  the  other  to  the  importer  acknowledging  the  receipt  of  the  appeal, 
are  sufficient  evidence  of  the  appeal  from  the  decision  of  the  collector.90 

e.  Treasury  Transcripts. — Treasury  transcripts  of  the  accounts  of  a  public 
officer  are  prima  facie  evidence,  not  only  of  the  fact,  and  the  amount  of  the 
indebtedness,91  but  also  of  the  time  when  and  the  manner  in  which  it  arose.92 
Such  a  transcript  may  also  conduce  to  prove  the  capacity  in  which  the  person 
charged  acted,  and  that  he  was  entitled  to  act  in  that  capacity.93  But  such 
transcripts  are  only  prima  facie  evidence,  and  not  conclusive  of  the  amount  of 
an  officer's  indebtedness.94 

f.  Delinquent  Tax  List. — By  statute   in   Arkansas  the  delinquent  tax  list 


88.  Order  of  postmaster  general  reciting 
delinquency  of  postmaster. — United  States 
V.  Dumas,  149  U.  S.  278,  285,  37  L.  Ed. 
734. 

89.  Returns  of  receiver  of  public  moneys. 
—United  States  v.  Boyd,  5  How.  29,  12 
L.    Ed.    36. 

If  the  sums  of  money  stated  in  such 
returns  were  not  actually  in  the  hands 
of  the  receiver,  the  sureties  are  allowed 
to  show  how  the  fact  was.  United  States 
V.    Boyd,    5    How.    29.    12    L.    Ed.    36. 

90.  Letters  of  acting  secretary  of  treas- 
ury as  evidence  of  appeal  from  collector. 
— Robertson  v.  Downing,  127  U.  S.  607, 
613,   32   L-    Ed.  269. 

91.  Treasury  transcripts  prima  facie 
evidence  of  fact  and  amount  of  indebted- 
ness.— United  States  v.  Stone,  106  U.  S. 
525,  530,  27  L.  Ed.  163;  United  States  v. 
Dumas,  149  U.  S.  278,  285,  37  L.  Ed.  734; 
Smith  v.  United  States,  5  Pet.  292,  302, 
8  L.  Ed.   130. 

The  settlement  of  the  accounts  of  a  col- 
lector of  internal  revenue,  as  the  same 
appears  by  the  transcript  from  the  books 
of  the  treasury  department,  duly  certified 
and  authenticated,  is  prima  facie  evidence 
of  the  balance  thereby  shown,  and  it  is 
competent  for  the  accounting  officer  to 
correct  mistakes  and  restate  the  balance. 
Souls  v.  United  States.  100  U.  S.  8,  11,  25 
L.  Ed.  536.  The  court  said:  "Errors  of 
computation  against  the  United  States  are 
no  m^re  vested  rights  in  favor  of  sureties 
than  in  favor  of  the  principal."  See  the 
title  REVENUE  LAWS. 

In  a  suit  by  the  United  States  upon  a 
marshal's  official  bond,  duly  certified 
transcripts  of  the  adjustment  of  his  ac- 
counts by  the  accounting  officers  of  the 
treasury  are  prima  facie  evidence,  and 
warrant  a  judgment  for  tbe  government 
for  the  amount  therein  shown  to  be  due, 
in  the  absence  of  any  other   evidence   ex- 


plaining or  contradicting  it.  Watkins  v. 
United  States.  9  Wall.  759.  762,  19  L  Ed 
820.     Seethe  title  PUBLIC  OFFICERS. 

92.  Prima  facie  evidence  of  time  when 
and  manner  in  which  indebtedness  arose. 
— United  States  v.  Stone,  106  U.  S.  525, 
530,  27  L.  Ed.  163;  United  States  v. 
Dumas,  149  U.   S.  278,  285,   37  L.   Ed.   734. 

So  held  in  an  action  by  the  United 
States  upon  the  official  bond  of  a  collector 
of  internal  revenue.  United  States  v. 
Stone,  106  U.  S.  525,  530,  27  L.  Ed.  163. 
See  the  title  REVENUE  LAWS. 

93.  Transcripts  as  evidence  of  capacity 
in  which  person  charged  acted. — Where 
in  a  transcript  of  the  account  of  a  cer- 
tain person  from  the  books  and  proceed- 
ings of  the  treasury,  which  is  admitted  in 
evidence,  such  person  is  charged  as  "late 
district  paymaster"  with  certain  money 
advanced  to  him,  and  credited  with  cer- 
tain disbursements  made,  such  transcript 
not  only  establishes  prima  facie  the 
correctness  of  the  items  charged,  but  con- 
duces to  prove  that  the  person  named 
therein  acted  as  district  paymaster,  and 
was  entitled  so  to  act.  Smith  v.  United 
States,  5  Pet.  292.  302,  8  L.  Ed.  130.  See 
the  title   PUBLIC  OFFICERS. 

94.  Transcripts  not  conclusive  of 
amount  of  indebtedness. — Bruce  v.  United 
States,  17  How.  437.  439.   15  L.   Ed.   129. 

The  amount  charged  to  a  collector  of 
customs,  at  the  commencement  of  his 
second  term  in  the  statement  of  account 
by  the  officers  of  the  treasury,  is  not  con- 
clusive, but  only  prima  facie  evidence 
against  his  sureties.  United  States  v. 
Eckford,  1   How.  250,  ,263,  11  L  Ed.  120. 

Under  the  act  of  March  3,  1797,  the 
statement  of  the  account  of  a  revenue  of- 
ficer in  the  books  of  the  treasury  is  prima 
facie  evidence  only.  United  States  v. 
Gaussen,  19  Wall.  198.  212,  22  L.  Ed.  41. 
See  the  title   REVENUE  LAWS. 
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is  made  prima  facie  evidence  that  the  taxes  charged  therein  are  due  against  the 

property.96 

g.  Entry  on  Post  Bill. — An  entry  on  a  post  bill  is  not  conclusive  evidence  of 
the  transmission  of  a  letter.96 

h.  Certificate  of  a  Vessel's  Registry. — The  certificate  of  a  vessel's  registry  is 
prima  facie  proof  of  its  proper  registry  under  the  laws  of  the  United  States 
and  of  the  nationality  of  the  vessel  and  its  owners.97 

i.  Maps.— A  map  made  by  the  surveyor  general  in  1840,  exhibiting  the 
out-boundary  lines  of  St.  Louis  common,  made  in  pursuance  of  the  act  of 
congress  of  June  13,  1812,  donating  to  the  town,  for  the  use  of  schools,  all  unap- 
propriated pieces  of  land  within  such  out-boundary,  is  not  binding  on  one  who 
claims  under  a  villager.98 

The  map  known  as  Chouteau's  map  in  the  office  of  the  record  of  land 
titles  at  St.  Louis  is  not  evidence  conclusive  upon  the  question  of  the  extent 
of  lots  in  that  town.  But  it  is  proper  to  submit  it  to  the  jury  with  other  evi- 
dence upon  the  question.99 

Maps  Made  by  Early  Explorers. — On  a  question  of  the  exact  ancient 
course  of  a  river  in  a  wild  region  of  our  country,  maps  made  by  early  explorers 
being  but  hearsay  evidence,  so  far  as  they  relate  to  facts  within  the  memory  of 
witnesses,  are  not  to  control  the  regularly  given  testimony  of  such  persons.1 

Old  maps  indicative  of  the  physics  and  hydraulics  of  the  Mississippi 
river  are  not  greatly  to  be  relied  on.2 

B.  Unofficial  Documents  of  a  Public  Character — Admissibility — 1. 
Newspapers. — The  name  of  the  alleged  owner  of  a  newspaper  printed  under 
the  name  of  the  paper  on  its  editorial  page  is  competent  evidence  to  show  own- 
ership.3 On  the  question  of  marriage,  an  advertisement  announcing  the  separa- 
tion of  the  parties  and  appearing  in  the  principal  commercial  newspaper  of  the 
place  of  their  residence  immediately  after  their  separation  is  admissible  in  evi- 
dence as  part  of  the  res  gestae.4 

2.  Books — a.  Historical  Works. — Historical  facts  of  general  and  public  noto- 
riety may  be  proved  by  reputation,  and  that  reputation  may  be  established  by 
historical  works  of  known  character  and  accuracy ;  but  evidence  of  this  sort 
is  confined  in  a  great  measure  to  ancient  facts  which  do  not  presuppose  better 
evidence  in  existence;  and  where,  from  the  nature  of  the  transaction,  or  the 
remoteness  of  the  period,  or  the  public  and  general  reception  of  the  facts,  a 
just  foundation  is  laid   for  general  confidence.5 


95.  Delinquent  tax  list. —  Rev.  Stat., 
\rizona,  1887.  §  2686.  Maish  v.  Arizona, 
164  U.   S.  599,  41  L.   Ed.   567. 

This  applies   to  taxes   for  past  years   as 
well  as  those  for  the  current  year.    Maish 
\rizona,    164   U.    S.    599,  41   L.    Ed.    567. 
See  the  title  TAXATION. 

96.  Entry  on  post  bill. — Dunlop  v.  Mun 
roe,  7   Cranch  242,   271,   3   L.   Ed.   329.   See 
the  title  POSTAL  LAWS. 

97.  Certificate  of  a  vessel's  registry. — 
St.  Clair  v.  United  States,  154  U.  S. 
134,  151,  38  L.  Ed.  936.  See  the  title 
SHU'S    WD  SHIPPING. 

98.  Map  made  in  pursuance  of  act  of 
congress  donating  land  to  St.  Louis. — 
Glasgow  v.  llortiz,  l  Black  595,  17  L.  Ed. 
1  LO. 

99.  Choteau's  map  of  St.  Louis. — The 
Schools   r.   Risky,   LO  Wall.  91,  19  L.  Ed. 

1.  Maps  made  by  early  explorers. — 
Missouri  v.  Kentucky,  11  Wall.  395,  20  L. 
Ed.    116. 


2.  Old  maps  of  the  Mississippi  River. 
—Missouri  v.  Kentucky,  11  Wall.  395,  20 
L   Ed.  116. 

3.  Name  of  owner  of  newspaper. — So 
held  in  a  criminal  action  against  the 
owner  of  a  newspaper  for  the  publication 
of  obscene  advertisements  where  it  was 
shown  by  other  testimony  that  the  de- 
fendant had  stated  that  he  was  pro- 
prietor and  publisher  of  the  paper.  Dun- 
lop v.  United  States,  165  U.  S.  486,  492, 
41    L-    Ed.    799. 

4.  Advertisement. — Jewell  V.  Jewell,  1 
How.  219.  11  L.  Ed.  108.  See  the  title 
RES  GEST^. 

5.  Historical  works. — Morris  v.  Harmer, 
7    Pet.   554,  s   L.    Ed.  781. 

"The  work  of  a  living  author,  who  is 
within  the  reach  of  the  process  of  the 
court,  can  hardly  be  deemed  of  this  na- 
ture. He  may  be  called  as  a  witness.  He 
may  be  examined  as  to  the  sources  and 
accuracy  of  his  information;  and  espe- 
cially, if  the  facts  which  he  relates  are  of  a 
recent   date,   and   may   be   fairly  presumed 
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b.  Works  of  Jurists  and  Commentators. — As  evidence  of  the  customs  and 
usages  of  civilized  nations,  resort  may  be  bad  to  the  works  of  jurists  and  com- 
mentators, who  by  years  of  labor,  research  and  experience,  have  made  them- 
selves peculiarly  well  acquainted  with  the  subjects  of  which  they  treat.  Such 
works  are  resorted  to  by  judicial  tribunals,  not  for  the  speculations  of  their 
authors  concerning  what  the  law  ought  to  be,  but  for  trustworthy  evidence  of 
what  the  law  really  is.6 

c.  Court  Reports. — The  reports  of  cases  in  the  supreme  court  reports  may 
be  referred  to  as  expositions  of  law  upon  the  facts  there  disclosed,  but  they  are 
not  evidence  of  those  facts  in  other  cases.7 

d.  Dictionaries. — Upon  the  question  of  the  meaning  of  words  dictionaries  are 
admitted,  not  as  evidence,  but  only  as  aids  to  the  memory  and  understanding 
of  the  court.8 

3.  Standard  LiEE  and  Annuity  Tables. — Questions  relating  to  the  admis- 
sibility of  standard  life  and  annuity  tables  to  show  probable  earning  capacity 
in  actions  for  physical  injuries,  and  in  case  of  breach  of  contract  to  pay  wages 
or   furnish   support,  are   treated  elsewhere   in  this  work.9 

C.  Private  Documents — 1.  Admissibility — a.  Deeds — (1)  For  IV hat  Pur- 
poses Deeds  Are  Admissible — (a)  To  Prove  Ownership  or  Title. — In  an  action 
involving  the  title  to  land,  a  deed  conveying  or  purporting  to  convey  such  land10 
is  admissible  in  evidence  to  show  the  ownership  of  or  title  to  the  same.11  But 
where,  under  the  terms  of  a  statute,  a  deed  creating  an  express  trust  in  the 
persons  executing  it,  vests  the  whole  estate  in  the  trustees  in  law  and  in  equity, 
the  deed  is  not  admissible  in  evidence  to  prove  that  the  legal  title  had  passed 
out  of  such  persons,  and  thereby  to  defeat  a  conveyance  of  the  same  property 
subsequently  made  by  them.12 


to  be  within  the  knowledge  of  many  liv- 
ing persons,  from  whom  he  has  derived 
his  materials,  there  would  seem  to  be 
cogent  reasons  to  say  that  his  book  was 
not,  under  such  circumstances,  the  best 
evidence  within  the  reach  of  the  parties." 
Morris  v.  Harmer,  7  Pet.  554,  8  L.  Ed. 
781. 

Special  circumstances,  which  were  con- 
sidered as  exempting  the  evidence  con- 
tained in  a  book,  called  the  "Picture  of 
Cincinnati,"  of  the  date  of  the  survey  of 
the  city  and  laying  out  lots  in  part  of  the 
same,  from  the  common  rule,  and  justify- 
ing its  admission.  Morris  v.  Harmer,  7 
Pet.   554,   8   L.    Ed.    781. 

6.  Works  of  jurists  and  commentators. 
—The  Paquete  Habana,  175  U.  S.  677,  700, 
44  L.  Ed.  320;  Hilton  v.  Guyot,  159  U.  S. 
113,  163,  164,  214,  215,  40  L.  Ed.  95.  See 
the   title   INTERNATIONAL  LAW. 

7.  Reports  of  cases  in  the  supreme 
court  reports. — Mackay  v.  Easton,  19 
Wall.  619,  22  L.  Ed.  211,  explaining  and 
distinguishing  Easton  v.  Salisbury,  21 
How.  426,  16  L.  Ed.  181;  Stoddard  v. 
Chambers,  2  How.  284,  11  L.  Ed.  269,  and 
Mills  v.  Stoddard,  8  How.  345,  12  L  Ed. 
1107. 

8.  Dictionaries. — Nix  v.  Hedden,  149 
U.  S.  304,  307,  37  L.  Ed.  745. 

9.  See  the  title  DAMAGES,  ante,  p. 
157. 

10.  Deed  not  conveying  or  purporting 
to  convey  land  in  controversy  not  admis- 
sible.— In  an  action  of  trespass  to  trv  title, 
a  deed  of  conveyance  is  inadmissible  as 
evidence   in    support    of   plaintiff's   title    to 

5  U  S  Enc— 29 


the  land  described  in  the  petition,  where 
it  does  not  convey,  or  purport  to  convey, 
such  land.  Hollingsworth  v.  Flint,  101  U. 
S.   591,   25    L.    Ed.    1028. 

11.  Deeds  admissible  to  prove  owner- 
ship or  title. — In  an  action  to  recover 
possession  of  land,  deeds  which  upon 
their  face  appear  to  have  been  duly  exe- 
cuted, are,  if  there  is  no  suggestion  that 
they  do  not  relate  to  the  land  in  contro- 
versy, admissible  in  evidence  to  prove  de- 
fendant's title.  Webster  v.  Reid,  11  How. 
437,  460,   13   L.   Ed.   761. 

Where  such  a  deed  is  given  by  a  half- 
breed  Indian  before  partition  of  the  In- 
dian lands,  and  when,  therefore,  he  can- 
not give  an  exclusive  title  to  the  land, 
but  has  the  power  to  convey  his  interest 
therein,  it  is  admissible  to  show  that  the 
defendant  was  not  a  trespasser  and  had  a 
right  to  defend  his  possession.  Webster 
V.   Reid,   11    How.   437,   460,    13    L.   Ed.    761. 

A  deed  professed  to  convey  property  in 
controversy  by  the  parties  against  whom 
an  attachment  ran,  two  months  before  the 
writ  was  issued.  It  was  held  that  the 
deed  was  admissible  in  evidence  to  show 
who  owned  the  property  at  the  time  the 
writ  was  issued.  People's  Bank  v.  Cal- 
houn,   102   U.    S.   256,   263,   26   L.    Ed.    101. 

12.  Deed  not  admissible  to  show  that 
legal  title  had  passed  out  of  persons  ex- 
ecuting it. — A  deed  which  declares  in  ex- 
press terms  that  the  parties  executing  it 
hold  the  property  in  trust  for  themselves 
and  others  creates  an  express  trust  and 
comes  within  the  purview  of  the  Michi- 
gan    statute,     Powell's     Statutes,    §     5578, 
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(b)  In  Support  of  Claim  of  Title  by  Adverse  Possession. — A  deed  under 
which  a  party  has  held  possession  is  admissible  in  evidence  in  support  of  his 
claim  of  title  by  adverse  possession.13 

(c)  To  Prove  Amount  Paid  for  Land  and  Acknowledgment  of  Payment. — 
In  an  action  of  assumpsit  for  money  had  and  received,  to  recover  back  the 
purchase  money  of  land,  the  deed  from  the  defendant  to  the  plaintiff  is  ad- 
missible in  evidence  to  prove  the  amount  paid  and  the  acknowledgment  of 
payment.14 

(d)  To  Prove  Forgery. — It  is  competent  to  produce  in  evidence,  in  a  trial 
for  the  forgery  of  a  deed,  another  deed  of  the  defendant's  made  at  or  about 
the  same  time  as  the  alleged  forgery,  to  show  the  value  the  owner  put  on  his 
land,  and  his  manner  of  signing.15 

(e)  To  Show  Failure  to  Comply  zvith  Contract  to  Make  a  Deed. — In  an 
action  against  a  corporation  on  a  contract  to  make  a  title  in  fee  simple  to  certain 
land  which  the  plaintiff  had  purchased,  where  the  declaration  charges  as  a  breach 
of  the  contract  the  failure  of  the  defendant  to  make  a  deed,  a  paper  having  the 
form  of  a  deed  is  admissible  in  evidence  to  show  that  being  sealed  not  with  the 
corporate  seal  but  with  that  of  the  president  of  the  corporation,  it  was  no  deed.16 

(2)  Effect  of  Vagueness  or  Uncertainty  of  Description. — Ordinarily  the  fact 
that  a  deed  is  too  vague  and  insufficient  of  itself  to  identify  the  land  it  purports 
to  convey,  does  not  render  it  inadmissible  in  evidence  where  there  is  extrinsic 
evidence' identifying  such  land.17  But  if  the  uncertainty  of  description  is  a 
patent  ambiguity,  an  uncertainty  which  inheres  in  the  essence  of  the  description, 
rendering  it  incapable  of  being  applied  to  the  subject  matter,  the  deed  is  void 
absolutely,  and  is  not  admissible  in  evidence.18  Where  a  deed  has  been  in 
existence  for  fifty  years  it  is  not  ground  for  excluding  it  that  the  description 
of  the  grantor  is  indefinite,  where  his  identity  with  the  original   owner  of  the 


which  provides  that  every  express  trust, 
"shall  vest  the  whole  estate  in  the  trus- 
tees in  law  and  in  equity,  subject  only  to 
the  execution  of  the  trust;  and  the  per- 
son for  whose  benefit  the  trust  was 
created  shall  take  no  estate  or  interest  in 
the  lands,  but  may  enforce  the  perform- 
ance of  the  trust  in  equity."  Therefore, 
such  a  deed  is  not  admissible  in  evidence 
to  show  that  the  legal  title  had  passed 
out  of  the  persons  executing  it,  and 
thereby  to  defeat  a  conveyance  of  the 
same  property  subsequently  made  by 
them.  Culbertson  v.  Witbeck  Co.,  127 
U.    S.   326,    334,   32   L.   Ed.    134. 

13.  Admissibility  of  deed  in  support  of 
title  by  adverse  possession. — Chandler  v. 
Von    Roeder,  24   How.  224,  228,   16   L.   Ed. 

Irregular  sheriff's  deed. — A  sheriff's  deed 
fur  land  sold  at  a  tax  sale  even  if  it  is 
irregular,  and  therefore  insufficient  as 
proof  of  title,  is  admissible  in  connection 
with  proof  of  possession,  to  establish  a 
defense  under  the  statute  of  limitations. 
Pillow  V.  Roberts,  L3  How.  472,  477,  14  L. 
Ed.  388.  See  the  title  LIMITATION  OF 
S  AND  ADVERSE  POSSES- 
SIO 

14.  Admissibility  of  deed  to  prove 
amount  paid  for  land  and  acknowledg- 
ment of  payment. — D'Utricht  v.  Melchor, 
1   Dad.   #28,   1    L.    Ed.   308. 

15.  Admissibility  of  deed  to  prove  for- 
gery.—Whin-    v.    Van    Horn,    159    U.-S.    3, 


11,    40    L.    Ed.    55.      See    the    titles    FOR- 
GERY;   HANDWRITING. 

16.  Paper  admissible  to  show  that  it  is 
not  a  deed. — Bank  v.  Guttschlick,  14  Pet. 
19,   30,   10   L.    Ed.  335. 

17.  Effect  of  vagueness  or  indefinite- 
ness  as  to  land  conveyed. — Cox  v.  Hart, 
145  U.  S.  376,  389,  36  L.  Ed.  741. 

In  an  action  of  ejectment,  a  deed  al- 
leged to  be  a  conveyance  of  the  land  in 
dispute,  though  it  is  indefinite  in  its  de- 
scription of  the  land  intended  to  be 
granted,  is  admissible  in  connection  with 
evidence  that  the  grantee  had  been  put  in 
possession  under  it,  and  that  he  and  those 
claiming  under  him  had  maintained  pos- 
session for  many  years,  and  up  to  the 
time  the  suit  was  brought.  Steinbach  v. 
Stewart,   11   Wall.    566,   579,  20   L.    Ed.   56. 

A  deed  which  refers  to  a  plat  of  the 
land  for  one  of  the  lines  of  the  boundary, 
may  be  read  in  evidence  without  the  pro- 
duction of  the  plat,  subject  to  an  identi- 
fication of  such  line  by  competent  evi- 
dence during  the  progress  of  the  trial. 
Deery  v.  Cray,  10  Wall.  263,  19  L.  Ed. 
887. 

18.  Effect  of  a  patent  ambiguity. — 
Deery  v.  Cray,  10  Wall.  263,  269,  19  L. 
Ed.    887. 

But  unless  the  deed  is  so  fatally  defect- 
ive as  that  no  subsequent  competent  evi- 
dence can  make  it  good  in  point  of  de- 
scription, it  is  not  an  excess  of  judicial 
discretion   to  permit   it  to  be   read.  Deery 

Cray,   10  Wall.   263,   269,   19   L.   Ed.   887. 
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land  is  sufficiently  stated  in  the  body  of  the  instrument.10 

(3)  Effect  of  an  Affidavit  Alleging  forgery. — It  is  a  question,  whether,  under 
the  laws  of  Texas,  a  deed,  already  put  in  evidence,  is  rendered  inadmissible  by 
an  affidavit  filed  by  the  opposite  party  alleging  that  the  deed  was  forged,  where 
the  purpose  of  the  affidavit  is  to  obtain  a  continuance.20 

(4)  Deeds  Referred  to  in  Another  Deed. — Where  a  deed  refers  to  other  deeds 
as  parts  of  the  description  of  the  property  conveyed,  the  latter  are  admissible 
in  evidence  in  aid  of  a  defective  description.21 

(5)  Deeds  Executed  after  Suit  Is  Instituted. — In  ejectment  a  deed  to  the 
plaintiff  conveying  the  property  in  dispute,  executed  after  suit  brought,  is  in- 
admissible.22 

(6)  Deed  Executed  by  an  Attorney. — Where  a  deed  executed  by  an  attorney 
is  apparently  within  the  scope  of  his  power,  the  admission  therein  of  payment 
of  the  consideration  is  competent  testimony  of  the  fact.23 

(7)  Certificate  of  Recording  Indorsed  on  Deed. — A  certificate  apparently 
ancient  and  genuine  indorsed  upon  a  deed  to  the  effect  that  the  deed  had  been 
recorded  in  a  certain  year,  although  not  signed,  is  competent  evidence  of  the  fact 
that  the  deed  was  recorded  in  that  year.24 

(8)  Recitals. — As  a  general  rule,  a  recital  in  a  deed  is  not  evidence,  except 
against  a  party  claiming  under  it.25  But  recitals  in  ancient  deeds  are  an  ex- 
ception to  this  rule.26     A  recital  is,  of  course,  not  evidence"  of  any  fact  which 

19.  Identity  of  grantor. — In  an  action 
of  ejectment  the  plaintiff  claimed  under 
a  deed  executed  in  1819,  conveying  cer- 
tain lots  in  the  village  of  Little  Prairie,  in 
which  the  grantor  described  himself  as 
J.  Smith  of  the  county  of  New  Madrid, 
lately  of  the  village  of  Little  Prairie.  The 
defendant  claimed  under  a  deed  executed 
in  1816  in  which  the  grantor  described 
himself  as  James  Smith  of  the  county  of 
Cape  Girardeau.  Prior  to  the  execution 
of  the  earlier  deed  the  village  of  Little 
Prairie  had  been  greatly  injured  if  not 
destroyed  by  earthquakes  and  had  been 
abandoned  as  a  settlement.  Cape  Girar- 
deau until  1813  had  been  a  part  of  the 
county  of  New  Madrid.  It  was  held  in  a 
suit  instituted  fifty  years  after  the  execu- 
tion of  the  earlier  deed  that  it  was  no 
ground  for  excluding  it  that  the  grantor  de- 
scribed himself  as  of  the  county  of  Cape 
Girardeau,  where  his  identity  with  the 
original  owner  of  the  land  was  sufficiently 
stated  in  the  body  of  the  instrument. 
Mackay  v.  Easton,  19  Wall.  619,  630,  22 
L.   Ed.  211. 

20.  Effect  under  laws  of  Texas  of  af- 
fidavit alleging  forgery. — Cox  v.  Hart, 
14.".   U.    S.   376,   383,   36   L    Ed.    741. 

21.  Deeds  referred  to  in  another  deed. 
— Peyton  v.  Heinekin,  131  U.  S.  appx. 
ci.  20   L.   Ed.   679. 

22.  Deed  executed  after  the  suit  is  in- 
stituted.— Johnson  v.  Jones,  1  Black  209, 
224.  17  L.  Ed.  117.  See  the  title  EJECT- 
MENT. 

Where  a  lot  was  conveyed  by  A  to  B 
as  having  a  water  front,  and  reconveyed 
by  B  to  A  as  having  no  such  front,  and 
afterwards  conveyed  by  A  to  the  plain- 
tiff, a  deed  from  B  to  the  plaintiff  made 
after  suit  brought  cannot  be  given  in  evi- 
dence to  show  t'..e  right  of  the  plaintiff 
i  water  front,  and  consequently  a  title 
in  the  alluvium.  Johnson  v.  Jones,  1 
Black  209,  17  L.  Ed  117. 


23.  Admission  of  payment  of  considera- 
tion in  deed  executed  by  attorney. — Mor- 
rill v.  Cone,  22  How.  75,  82,  16  L  Ed. 
253. 

24.  Certificate  of  recording  indorsed  on 
deed. — Applegate  v.  Lexington,  etc.,  Min. 
Co.,   117  U.   S.  255,  262,  29   L   Ed.  892. 

25.  Recitals  evidence  only  against  par- 
ties claiming  under  deed. — Morris  v. 
Vanderen,  1  Dall.  64,  1  L  Ed.  38;  Roth- 
well  v.  Dewees,  2  Black  613,  617,  17  L. 
Ed.   309. 

If  there  be  the  recital  of  a  lease,  in  a 
deed  of  release,  and  in  a  suit  against  a 
stranger,  the  title  under  the  release  comes 
in  question,  there,  the  recital  of  the  lease, 
is  not  per  se  evidence  of  the  existence  of 
the  lease.  Carver  v.  Jackson,  4  Pet.  1,  7 
L    Ed.   761. 

But  if  the  existence  and  loss  of  the 
lease  be  established  by  other  evidence, 
there  the  recital  is  admissible  as  second- 
ary proof,  in  the  absence  of  more  per- 
fect evidence,  to  establish  the  contents  of 
the  lease.  Carver  v.  Jackson,  4  Pet.  1, 
83,  7  L  Ed.  761. 

As  to  estoppel  bv  a  recital  in  a  deed,  see 
the    title    ESTOPPEL. 

26.  Recitals  in  ancient  deeds. — Where 
possession  had  been  held  under  a  deed 
for  over  sixty  years,  its  recitals  are  evi- 
dence even  against  strangers.  Davis  v. 
Gaines,  104  U.  S.  386,  398,  26  L.  Ed.  757. 

Where  numerous  leading  facts  point  to 
the  conclusion  that  a  tract  of  land  has 
been  held  under  an  ancient  deed  from  the 
date  of  the  deed,  recitals  in  the  deed,  con- 
sistent with  the  other  evidence  in  the 
case,  are  admissible  against  persons  who 
are  not  parties  to  the  deed  and  who  claim 
no  right  under  it.  Deery  v.  Cray,  5  Wall. 
T'.i:..  805,  is  L.  Ed.  653;  Carver  v.  Jackson, 
l  Pet.  i.  84,  7  L.  Ed.  761.  Sec  the  title 
ANCIENT  DOCUMENTS,  vol.  i.  p.  313. 
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upon  a  proper  interpretation  of  its  terms  cannot  be  inferred  therefrom.27  The 
recitals  of  a  deed  of  release,  executed  by  a  bankrupt,  after  the  bankruptcy,  are 
not  admissible  in  evidence  against  his  assignee  in  bankruptcy.28  Where  a  con- 
tract to  sell  land  has  been  entered  into  and  a  deed  has  been  delivered  to  the 
vendee  for  his  inspection,  the  recitals  therein  are  competent  evidence  for  the 
purpose  of  showing  the  precise  locality  of  the  property  which  the  memorandum 
of  sale  was  intended  to  embrace,  and  this  is  so  even  though  the  previous  con- 
tract of  sale  had  not  been  good  under  the  statute  of  frauds.29 

(9)  Copies  of  Deeds. — Where  the  loss30  or  destruction31  of  a  deed  is  proved, 
a  properly  authenticated  copy  is  admissible  in  evidence,  and  it  is  not  competent 
for  the  court  to  exclude  such  a  copy  by  its  own  rule.32  So  where  in  a  suit  to 
recover  on  a  mortgage  on  real  estate  which  has  been  conveyed  subject  to  in- 
cumbrances, the  grantee  in  the  deed,  or  the  person  to  whom  the  deed  was  de- 
livered, has,  after  having  been  served  with  notice,  failed  to  produce  the  deed, 
the  recorder's  copy  becomes  competent  and  sufficient  evidence  of  the  contents 
of  the  deed,  as  between  the  parties  to  the  suit.33  But  a  certified  copy  of  a  reg- 
istered deed  cannot  be  given  in  evidence,  if  it  is  within  the  power  of  the  party 
claiming  under  it  to  produce  the  original,34   unless  there  be  some  express  pro- 


27.  Recitals  not  evidence  of  payment 
of  levee  taxes. — Where  a  railroad  pur- 
chased land,  from  the  state  of  Mississippi, 
under  authority  of  an  act  of  the  legis- 
lature. Laws  of  Miss.  1872,  c.  75,  p.  313, 
to  facilitate  railroad  construction  in  the 
state,  which  land  belonged  to  the  state 
on  account  of  forfeiture  for  nonpayment 
of  taxes,  at  the  price  of  two  cents  per 
acre,  and  the  deeds  thereto  recited  that 
such  payment  was  in  full  of  all  state  and 
county  taxes,  such  recitals  were  not  evi- 
dence of  the  payment  of  the  levee  taxes, 
which  were  entirely  under  the  control  of 
the  levee  board,  acting  independently  of 
the  state  auditor  who  certified  that  all 
state  and  county  taxes  were  paid.  Ford 
v.  Delta,  etc..  Land  Co.,  164  U.  S.  662, 
673,    41    L    Ed.    590. 

28.  Deed  of  release  executed  by  bank- 
rupt after  the  bankruptcy. — Mclver  v. 
Kyger,  3  Wheat.  53,   57,  4  L.    Ed.   332. 

29.  Recitals  admissible  to  show  locality 
of  property  embraced  in  memorandum  of 
sale.—  Kvan  V.  United  States,  136  U.  S. 
68,  84,   34  L.   Ed.   447. 

30.  Where  a  deed  has  been  lost  a  copy 
from  the  public  records  is  admissible  in 
evidence.  Gregg  v.  Forsyth,  24  How. 
179,    180,   16   L    Ed.   731. 

Admissibility  of  certified  copy  of  lost 
deed  under  Illinois  statute. — Where  a 
deed  had  been  lost,  and  it  was  proved 
that  it  was  not  in  the  power  of  the  plain- 
tiff to  produce  it,  and  that  it  had  not 
been  intentionally  destroyed  or  disposed 
of  for  the  purpose  of  introducing  a  copy 
thereof  in  its  place,  a  certified  copy  of 
the  deed  was  competent  as  evidence  un- 
der the  statute  in  Illinois,  although  there 
was  an  error  in  the  copy.  Booth  v. 
Tiernan,  109  U.  S.  205,  207,  27  L.  Ed.  907. 

hi  such  case  a  copy  of  the  registry  of 
the  deed  as  entered  in  the  file  book  is 
admissible  to  prove  the  error.  Booth  v. 
Tiernan,  ioo  U.  S.  205,  210,  27  L  Ed. 
90/. 


Copy  of  foreign  deed  admissible  under 
laws  of  Illincis. — Where  a  deed  is  exe- 
cuted in  conformity  wvith  the  laws  of 
Michigan,  and  recorded,  a  certified  copy 
with  the  requisite  certificate  of  conform- 
ity annexed  is  admissible  in  evidence, 
under  the  laws  of  Illinois,  upon 
proof  of  the  loss  of  the  original.  Elwood 
v.  Flannigan,  104  U.  S.  562,  569,  26  L  Ed. 
842. 

Copy  of  registered  copy  not  admissible 
— Under  the  statutes  of  North  Carolina 
regulating  the  conveyance  of  real  estate 
in  that  state  no  copy  of  a  registered  copy 
of  a  deed  can  be  read  in  evidence  in  place 
of  the  original,  even  if  it  be  proved  that 
the  original  is  lost.  Olcott  v.  Bynum,  17 
Wall.   44,  21   L.   Ed.   570. 

Proop  of  loss  of  an  original  deed  held 
sufficient  to  permit  a  copy  to  be  read  as 
secondary   evidence.      Minor   v.    Tillotson, 

7  Pet.  99,  102,  8   L.   Ed.  621;   Patterson  v. 
Winn,   5    Pet.   233,   242,   8   L.    Ed.   108. 

31.  Where  a  copy  of  an  original  deed 
which  had  been  destroyed  was  shown  to 
have  corresponded  substantially  with  the 
original  except  the  official  certificate  of 
the  court,  it  was  held  to  be  competent  as 
evidence.  Stebbins  v.  Duncan,  108  U.  S. 
32,   44,  27   L.    Ed.   641. 

32.  Copy  cannot  be  excluded  by  rule  of 
court.— Patterson  v.  Winn,  5  Pet.  233,  242, 

8  L.    Ed.    108. 

33.  Copy  admissible  where  adverse 
party  after  notice  fails  to  produce  origi- 
nal.—Keller  v.  Ashford,  133  U.  S.  610,  618, 
33    L    Ed.    667. 

34.  Copy  not  admissible  if  original  can 
be  produced.— Brooks  v.  Marbury,  11 
Wheat.  78,  79,  6  L.  Ed.  423. 

To  warrant  the  admission  of  a  copy  of 
a  deed  from  the  records,  the  original  must 
be  accounted  for.  Griffin  v.  Reynolds,  17 
How.    609,    611,    15    L    Ed.    229. 

In  an  action  of  ejectment  brought  in 
the  territory  of  New  Mexico  copies  of 
deeds  were  admitted  in  evidence  without 
proof    that    the    originals     were     lost     or 
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vision  by  statute  making  an  authenticated  copy  evidence.35  Under  the  Pennsyl- 
vania act  of  1715,  if  a  deed  conveyed  lands  in  several  counties,  and  was  recorded 
in  one  of  those  counties,  a  copy  of  it  from  the  record  was  good  evidence  as  to 
the  lands  in  the  other  counties.30  Of  course  where  the  original  deed  is  not 
evidence,  a  certified  copy  is  not  admissible.37 

(10)  Copy  of  a  Memorandum  of  Date  of  Record. — A  certified  copy  of  a  mem- 
orandum of  the  date  of  record,  made  at  the  foot  of  the  record  of  a  aeeci,  without 
signature,  is  admissible  in  evidence  to  prove  that  the  deed  had  been  recorded 
at  the  date  mentioned.38 

b.  Wills. — Questions  relating  to  the  admissibility  in  evidence  of  wills  is  fully 
treated  in  another  part  of  this  work.39 

c.  Written  Contracts  and  Documents  Explanatory  Thereof — ^1)  Lottery 
Tickets. — In  an  action  against  a  municipal  corporation  to  recover  the  amount 
of  a  prize  drawn  in  a  municipal  lottery,  the  lottery  ticket  issued  and  sold  under 
the  authority  of  the  corporation  is  admissible  in  evidence.40 

(2)  Several  Writings  Forming  Parts  of  One  Transaction. — Several  writings 
executed  between  the  same  parties  substantially  at  the  same  time  and  relating 
to  the  same  subject  matter  may  be  read  together  as  forming  parts  of  one  trans- 
action, nor  is  it  necessary  that  the  instruments  should  in  terms  refer  to  each 
other  if  in  point  of  fact  they  are  parts  of  a  single  transaction.41  But  until  it 
appears  that  the  several  writings  are  parts  of  a  single  transaction,  either  from 
the  writings  themselves  or  by  extrinsic  evidence,  the  case  is  not  brought  within 
the  rule,  as  it  may  be  that  the  same  parties  may  have  had  more  than  one  trans- 
action in  one  day  of  the  same  general  nature.42 

(3)  Contract  Referring  to  aji  Exhibit  Which  Is  Xot  Annexed. — If  a  contract 
which  mentions  an  exhibit  as  being  annexed  to  it.  which  is  not  in  fact  annexed, 
relates  to  other  matters  beside  those  referred  to  as  contained  in  the  exhibit,  and 
the  parties  execute  it,  and  act  upon  it  without  the  document  being  attached,  it 
is  admissible  in  evidence  in  a  suit  between  the  parties  so  far  as  it  relates  to 
matters  not  referred  to  as  contained  in  the  exhibit.43 


otherwise  unable  to  be  obtained.  It  was 
held  to  be  error  under  §  2768,  c.  2,  title 
40.  Compiled  Laws  of  the  Territory  of 
Xew  Mexico,  which  provided  that  proof 
of  loss  of  the  originals  must  be  made 
before  such  evidence  can  be  given. 
Probst  v.  Presbvterian  Church,  129  U.  S. 
182,  188,  32  L.  Ed.  642. 

But  in  Maryland  where  deeds  convey- 
ing land  are  enrolled  as  required  by  stat- 
ute, copies  thereof  may  be  given  in  evi- 
dence. Thus  exemplifications  of  records 
of  deeds  of  bargain  and  sale  are  as  good 
and  competent  evidence  as  the  originals 
themselves.  But  copies  of  deeds  that  are 
not  required  to  be  enrolled  are  not  ad- 
missible in  evidence.  Dick  v.  Balch,  8  Pet. 
30,   33,   8   L.   Ed.   856. 

This  was  the  law  in  that  part  of  the 
District  of  Columbia  which  was  governed 
by  the  law  of  Maryland.  Dick  v.  Balch, 
8  Pet.  30,  33,  8  L.   Ed.  856. 

35.  Statutory  provisions  making  au- 
thenticated copies  evidence. — Brooks  v. 
Marbury,  11  Wheat.  78,  79,  6  L.  Ed.  123; 
Griffin  v.  Reynolds,  17  How.  609,  611,  15 
L.   Ed.   229. 

36.  Deed  recorded  in  one  county  evi- 
dence as  to  lands  in  other  counties. — Mc- 
Keen  v.  Delancy,  5  Cranch  22,  3  L.  Ed.  25. 

37.  Copy  not  admissible  where  original 
deed  not  evidence. —  Meegan  V.  Boyle,  19 
How.    130,    131,    15    L.    Ed.    577. 


38.  Copy  of  memorandum  of  date  of 
record. — Stebbins  v.  Duncan,  10S  U.  S. 
32,  50,  27  L.   Ed.  641. 

39.  See  the  title  WILLS. 

40.  Lottery  tickets. — Clark  v.  Washing- 
ton, 12  Wheat.  40.  57,  6  L.  Ed  544.  See 
the  title  LOTTERIES. 

41.  Several  writings  forming  parts  of 
one  transaction. — Bailey  v.  Railroad  Co., 
17    Wall.    96.    108,   21    L.    Ed.    611. 

Instruments  given  or  received  during 
the  negotiation  of  a  loan  or  other  trans- 
action, being  part  of  the  res  gestae,  are 
competent  evidence  to  show  the  nature 
of  the  transaction,  and  the  parties  for 
whose  benefit  it  was  made,  where  that 
fact  is  material.  Bank  v.  Kennedv,  17 
Wall.    19,    21    L.    Ed.    551. 

42.  Bailev  v.  Railroad  Co.,  17  Wall.  96, 
108.   21   L.   Ed.   611. 

43.  Contract  referring  to  an  exhibit 
which  is  not  annexed. — Kelly  V.  Crawford. 
5   Wall.   785,  789,   18   L.   Ed.   562. 

Thus  where  agents,  in  the  sale  of  an  ar- 
ticle, acknowledging  a  debt  of  unascer- 
tained amount  due  their  principals,  sign 
an  agreement  passing  certain  debts  de- 
scribed as  "all  accounts  hereunto  at- 
tached, and  marked  Exhibit  A" — no  ex- 
hibit, however,  l>cing  then  or  afterwards 
annexed — and  "all  other  debts  due''  (for 
the  particular  article),  the  contract  hav- 
ing   the    further    purpose    of    ascertaining, 
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(4)  Prior  Communication  Referred  to  as  Basis  of  Contract. — Where  a  con- 
tract is  made  to  obtain  a  certain  law  from  the  legislature,  and  is  stated  to  be 
made  on  the  basis  of  a  prior  communication,  such  communication  is  competent 
evidence   in  a  suit  upon  the  contract.44 

Copies  of  Contracts.— Admissibility  of  Copy  When  Original  Is  in 
Hands  of  Adverse  Party.— When  a  party  to  an  agreement  signed  by  the 
other  contracting  party  has  delivered  to  such  party  a  copy  of  the  agreement,  in 
his  own  handwriting,  but  not  signed  by  him,  and  from  the  nature  of  the  instru- 
ment it  is  fairly  to  be  presumed  the  original  is  in  his  custody,  the  copy  is  ad- 
missible in  evidence  without  notice  to  produce  the  original.45 

Under  the  laws  of  Louisiana,  where  a  bill  of  sale  is  executed  before  a 
notary,  the  original  cannot  be  removed  from  his  office,46  and  a  copy  properly 
certified    is    admissible   in    evidence.47 

An  unsigned  copy  of  a  bill  of  lading,  kept  by  the  master  of  a  vessel,  is 
not  evidence  per  sc.ts 

d.  Bonds. — Bonds  issued  by  a  county  in  its  municipal  capacity,  and 
therefore  exempt  from  taxation,  are  admissible  in  evidence  even  though  there 
are  no  revenue  stamps  affixed.49 

When  a  bond  for  conveyance  is  given  to  carry  out  the  policy  of  a  state  in 
establishing  the  seat  of  justice  for  a  new  county,  it  is  proper  to  allow  it  to  be 
given  to  the  jury  as  competent  evidence  to  be  weighed  by  them  in  expounding 
the  provisions  of  the  statute.50 

Copy  of  Bond. — In  a  suit  upon  a  postmaster's  bond,  an  authentic  copy  of 
the  bond  is  admissible  in  evidence.51 

e.  Checks  and  Bills  of  Exchange. — In  an  action  to  recover  money  loaned, 
checks  upon  which  the  loans  were  made,  constitute  part  of  the  res  gestae, 
and  are  admissible  in  evidence  as  showing  that  the  money  was  actually  re- 
ceived from  the  plaintiff,  and  this  though  the  checks  were  not  counted  on  in 
the  declaration  and  no  proof  of  signature  was  made.52 

Bills  of  Exchange  Drawn  on  One  for  Whom  Goods  Have  Been  Pur- 
chased.— In  an  action  for  money  paid,  laid  out  and  expended,  by  one  who  has 
purchased  goods  for  the  defendant  and  drawn  bills  of  exchange  on  him  by  his 
authority,  the  bills  of  exchange  are  admissible  in  evidence.53 

f.  Letters — (1)   In   General — Relevancy    to   Issue. — The   universal     rule    that 


with  certainty,  from  an  examination  by  an 
accountant  of  the  books  of  the  assigning 
party  the  exact  amount  due — the  contract, 
in  connection  with  the  report  of  the  ac- 
countant, may,  on  a  suit  for  the  amount 
found  due,  be  read  in  evidence,  even  with- 
out the  exhibit  annexed.  Kelly  v.  Craw- 
ford. 5  Wall.  785,  18  L.  Ed.  562. 

44.  Prior  communication  referred  to  as 
basis  of  contract. — Marshall  v.  Baltimore, 
etc.,  R.  Co..  16  How.  314.  14  L.  Ed.  953. 
See  post,  "Letters  Explaining  Language 
Used  fn  a  Contract,"  II,  C,  1,  f,  (3). 

45.  Admissibility  of  copy  when  origi- 
nal is  in  hands  of  adverse  party. — Car- 
roll  v.   Peake,   1   Pet.   18,  7   L.   Ed.   34. 

Such  a  copy,  when  offered  to  charge 
the  party  by  whom  the  same  was  made, 
aixl  who,  by  the  tenor  of  the  agreement, 
was  to  perform  certain  acts  therein  stated, 
may  be  considered,  not  as  a  copy,  but  as 
an  original,  in  relation  to  the  obligations 
of  the  party  giving  the  copy.  Carroll  v. 
Peake,    1     Pet.    18,   7    L.    Ed.    34. 

4€.     Civil    Code,   arts.    2231-2250. 

47.  In  Louisiana,  copy  of  bill  of  sale  ad- 


missible.— Owings  v.  Hull,  9  Pet.  607,  625, 
9  L.   Ed.  246.     See  the  title   SALES. 

48.  Unsigned  copy  of  bill  of  lading 
not  evidence  per  se. — Wood  v.  Roach,  2 
Dall.  ISO.  1  L.  Ed.  340.  See  the  title  BILL 
OF  LADING,  vol.   3,  p.  232. 

49.  Bonds  issued  by  county  admissible 
though  revenue  stamDs  are  not  affixed. 
— County  of  Ralls  v.  Douglass,  105  U.  S. 
728,  732,  26  L.   Ed.  957. 

50.  Bond  for  conveyance  competent 
evidence  in  expounding  provisions  of 
statute. — Sarereant  v.  State  Bank.  12  How. 
371.  13  L.  Ed.  1028.  See  the  title  STAT- 
UTES. 

51.  Copy  of  postmaster's  bond  admis- 
sible in  evidence. — United  States  v.  Wil- 
kinson. 12  How.  246,  253,  13  L.  Ed.  974. 

52.  Checks  admissible  to  show  receipt 
of  money  loaned. — Gormley  v.  Bunyan, 
138  U.  S.  623.  634,  34  L.  Ed.  1086.  See  the 
titles  LOANS;  RES  GEST;E. 

53.  Bills  of  exchange  drawn  on  one  for 
whom  goods  have  been  purchased. — 
Rices  7'.  Lindsay,  7  Cranch  500,  502,  3 
L.    Ed.    419. 
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evidence  which  is  not  relevant  to  the  issue  is  not  admissible  applies,  of  course, 
to  letters.54 

(2)  Letter  Constituting  a  Part  of  Prior  Transactions. — A  letter,  constituting 
a  part  of  transactions  described  in  letters  and  telegrams  of  previous  dates  which 
had  been  admitted  without  objection,  is  admissible  in  further  explanation  of 
such  transactions.55 

(3)  Letters  Explaining  Language  Used  in\  a  Contract. — The  rule  that  prior 
negotiations  are  merged  in  the  contract  is  general  in  its  nature,  and  does  not 
preclude  letters  between  the  parties  prior  to  the  execution  of  the  contract  being 
admitted  in  evidence  to  explain  language  used  in  the  contract  which  is  not 
wholly   free   from  doubt.56 

(4)  Admissibility  in  Behalf  of  a  Party  of  His  Own  Letters  or  Those  of  One 
in  Privity  with  Him — (a)  General  Rule. — As  a  general  rule  a  letter  written  by 
a  party  to  the  suit,  or  one  under  whom  he  claims,  is  not  admissible  in  behalf 
of  such  party.57 

(b)   Exceptions  to  Rule — aa.  Letters  Constituting  Part  of  the  Res  Gestce. 

An  exception  to  this  rule  is  where  the  letter  constitutes  part  of  the  res  gestse.58 

bb.  Letter  of  Instructions  from  Ozvner  to  Master  of  Vessel. — In  mercantile 
cases,  a  letter  of  instruction  from  the  owners  to  the  master  of  a  vessel,  which 
is  the  subject  of  controversy,  is  admissible  in  evidence,  in  the  owners'  behalf.59 


54.  Relevancy  to  issue  essential  to  ad- 
missibility.— Grand  Tower  Co.  v.  Phil- 
lips, 23  Wall.  471,  480,  23  L.  Ed.  71; 
Dickins  v.  Beal,  lOPet.  572,  9  L.  Ed.  538. 

55.  Letter  constituting  a  part  of  prior 
transactions. — Potter  v.  National  Bank, 
102  U.  S.  163,  26  L.   Ed.   111. 

56.  Letters  to  explain  language  used  in 
a  contract. — United  States  v.  Bethlehem 
Steel  Co.,  205  U.  S.  105,  118,  51  L.  Ed. 
731.  See  ante,  "Prior  Communication 
Referred  to  as  Basis  of  Contract,"  II,  C, 
1,   c,    (4). 

Such  letters  held  admissible  to  explain 
the  language  employed  in  a  contract  for 
the  construction  of  gun  carriages,  provid- 
ing for  a  stipulated  deduction  for  delay 
in  the  delivery  of  the  carriages,  to  de- 
termine whether  a  penalty  or  liquidated 
damages  was  intended.  United  States  v. 
Bethlehem  Steel  Co.,  205  U.  S.  105,  118,  51 
L.   Ed.   731. 

57.  Admissibility  in  behalf  of  a  party  of 
his  own  letters  or  those  of  one  in  privity 
with  him. — Smiths  v.  Shoemaker,  17 
Wall.  630,  636,  21  L.  Ed.  717.  See  the 
title  DECLARATIONS  AND  ADMIS- 
SIONS, ante,  p.  214. 

Private  correspondence  between  parties 
to  a  suit  is  not  admissible  to  establish 
their  own  case.  Freeborn  v.  Smith,  2 
Wall.   160,   176,  17  L.   Ed.   922. 

Thus  such  private  correspondence  is 
not  admissible  to  show  that  the  parties 
had  not  held  themselves  out  to  the  pub- 
lic as  partners  of  a  third  person.  Free- 
born v.  Smith,  2  Wall.  160,  176,  17  L.  Ed. 
922. 

In  an  action  of  ejectment  a  letter  from 
the  plaintiff's  ancestor  is  not  evidence,  in 
his  own  behalf  to  prove  the  defendant's 
grant  to  have  been  conditional.  Proprie- 
tary v.  Ralston,  1  Dall.  18,  1  L.  Ed.  18. 

In  an  action  of  ejectment,  a  letter  of 
the  plaintiff's  grantor,  written  to  the  an- 
cestor of  the  defendant,  is  not  competent 


evidence  to  show  that  the  ancestor  en- 
tered into  possession  under  the  license  of 
the  plaintiff's  grantor,  without  some  evi- 
dence that  such  letter  was  received  or 
acted  on  about  the  time  of  such  entry  by 
the  ancestor.  Smiths  v.  Shoemaker,  17 
Wall.    630,   21    L.    Ed.    717. 

There  being  no  extrinsic  evidence  that 
the  letter  was  ever  received  or  acted  on 
by  the  ancestor,  the  date  found  in  the  let- 
ter, though  near  the  time  of  entry,  is  not 
sufficient  evidence  of  that  fact  to  justify 
its  admission.  The  important  fact  being 
its  receipt  by  the  defendant's  ancestor,  at 
a  particular  time,  cannot  be  established 
by  the  date  found  in  the  letter  ~-r  -'-.e 
purpose  of  admitting  the  letter.  The  date 
would  thus  prove  the  letter,  and  the  let- 
ter prove  the  date,  without  evidence  that 
either  was  true.  Smiths  v.  Shoemaker,  17 
Wall.    630,    21    L    Ed.    717. 

58.  Letters  constituting  part  of  the  res 
gestae.— Smiths  v.  Shoemaker,  17  Wall. 
630,  637.  21  L.  Ed.  717.  See  the  title 
RES  GESTAE. 

In  a  suit  brought  by  a  marine  against 
the  commanding  officer  of  a  squadron,  in 
which  the  marine  alleged  that  he  was 
illegally  detained  on  board  after  the  ex- 
piration of  his  term  of  enlistment,  it  was 
held  to  be  competent  for  the  defendant  to 
give  in  evidence  as  a  part  of  the  res  gestae, 
a  letter  which  he  had  written  to  the  secre- 
tary of  the  navy,  relating  to  the  circum- 
stances of  the  enlistment.  Wilkes  v. 
Dinsman,    7   How.    89,    12    L.    Ed.   618. 

59.  Letter  of  instructions  from  owner 
to  master  of  vessel. — McClenachan  v.  Mc- 
Carty.  2  Dall.  51,  1   L.   Ed.  285. 

In  Pennsylvania  a  letter  of  instructions 
from  the  owners  of  a  vessel  to  the  master, 
sworn  by  the  master  to  be  the  only  in- 
structions he  had,  were  held  to  be  ad- 
missible in  evidence  in  the  owner's  be- 
half, to  prove  that  they  had  given  the 
master    no    orders    to    buy    the    vessel    on 
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cc.  Letter  to  Prove  Exercise  of  Option  to  Resell. — Where  evidence  has  been 
g':ven  tending  to  prove  a  purchase  of  stock  with  the  option  at  the  end  of  a  year 

resell  at  the  same  price,  a  letter  from  the  purchaser  to  the  vendors  expressing 
his  readiness  to  resell  according  to  the  terms  of  the  contract  is  relevant  and 
material  evidence  constituting  one  item  in  the  proof  that  the  purchaser  exercised 
the  option  to  sell  the  stock  in  accordance  with  the  agreement  and  tendered  it 
for  delivery.60 

dd.  Letter  of  a  Privy  Repudiating  Action  of  His  Lawyers  in  Regard  to  Prop- 
crtx  in  Controversy. — Where  a  letter  from  one  through  whom  the  complainant 
claims  to  his  lawyers,  repudiating  their  action  in  regard  to  property  in  contro- 
versy in  the  suit,  is  material  to  the  issues  involved,  it  is,  if  not  confidential,  ad- 
missible in  evidence.01 

(5)  Letters  of  Parties  or  Prknes  Containing  Declarations  against  Interest. — 
Declarations  contained  in  letters  written  by  a  party  to  the  suit,  or  one  in  privity 
with  him  are,  when  voluntary,  admissible  in  evidence  against  the  party.62 

(6)  Letters  of  the  Agent  or  Attorney  of  a  Party. — Letters  written  by  an  agent 
or  attorney  of  a  party  in  his  behalf,  are,  if  relevant  and  material  to  the  issue. 
admissible  in  evidence  against  the  party.03     But  such  letters  are  not,  generally, 


their  account.  Story  v.  Strettel,  1  Dall. 
10,  1  L.  Ed.  15.  See  the  title  MASTERS 
OF  VESSELS. 

60.  Admissibility  of  letter  to  prove  ex- 
ercise of  option  to  resell. — Struthers  v. 
Drexel,  122  U.    S.  487,  494,  30  L.  Ed.  1216. 

61.  Letter  of  a  privy  repudiating  action 
of  his  lawyers. — Laflin  v.  Herrington,  1 
Black  326,  339,   17   L   Ed.  45. 

62.  Declarations  against  interest. — 
United  States  v.  Wood.  14  Pet.  430,  10 
L.  Ed.  527;  Carroll  v.  Peake,  1  Pet.  18, 
22,  7  L.  Ed.  34;  Morris  v.  Vanderen,  1 
Dall.  64,  1  L.  Ed.  38;  United  States  v. 
Mitchell,  2  Dall.  348,  1  L.  Ed.  410.  See 
the  title  DECLARATIONS  AND  AD- 
MISSIONS, ante,  p.  214. 

Letters  received  by  the  plaintiff  through 
the  mail  from  the  defendants  bearing 
upon  the  transaction  out  of  which  the 
respective  claims  of  the  parties  arose  are 
admissible  as  evidence  for  the  plaintiffs. 
Block  v.  Darling,  140  U.  S.  234,  239,  35 
L.   Ed.   476. 

Letter  admissible  to  prove  that  draft 
was  drawn  on  drawer's  own  account. — 
Where,  on  a  suit  to  recover  a  balance  of 
a  draft  claimed  because  consignments  of 
cattle  against  which  the  draft  was  drawn 
have  not  proved  adequate  to  protect  it, 
the  question  is  whether  the  draft  was 
drawn  under  a  letter  of  instructions  and 
in  behalf  of  the  doings  of  one  T.,  an  agent 
the  drawees,  or  was  drawn  in  behalf 
of  transactions  by  the  drawer  on  his  own 
account,  a  letter  from  the  drawer  in  which 
he  say-.  "I  ship  you  twelve  cars  of  cat- 
tle. I  may  buy  some  more  before  Mr.  T. 
ack.  Do  the  best  you  can,"  is  ad- 
missible in  evidence  against  him  to  show 
that  it  was  on  his  own  account.  Mulhall 
v.   Keenan,   L8  Wall.  :',4:.\  21   L.  Ed.  808. 

Correspondence  to  prove  that  party 
acted  as  a  principal  and  not  as  an  agent. 
— Correspondence  between  two  parties  is 
admissible  to  prove  that  one  dealt  with 
the  other  in  the  capacity  of  a  principal 
and    not    that    of    an    agent,    where    that 


question  is  material.  Turner  v.  Yates,  16 
How.  14,  14  L.  Ed.  824. 

Letters  showing  defendant's  knowledge 
of  facts  admissible  in  prosecution  for 
perjury. — In  a  prosecution  under  the  reve- 
nue collection  laws  for  perjury,  in  falsely 
taking  and  swearing  to  the  "owner's  oath 
in  cases  where  goods  have  been  actually 
purchased,"  as  prescribed  by  the  fourth 
section  of  the  supplementary  collection 
law  of  March  1,  1823  (3  U.  S.  Stat.  730), 
letters  of  the  defendant  showing  his 
knowledge  of  the  actual  cost  of  the  goods 
which  had  been  falsely  entered  by  him, 
are  admissible  in  evidence.  United 
States  v.  Wood,  14  Pet.  430,  10  L.  Ed.  527. 

Letter  of  privy  held  to  be  relevant. — 
In  an  action  to  which  executors  are  de- 
fendants a  letter  written  by  their  testator 
to  third  parties,  which  is  part  of  a  corre- 
spondence relative  to  the  transactions  out 
of  which  the  suit  has  grown,  and  which 
affords  a  strong  implication  that  the 
writer  was  acquainted  with  the  obligation 
of  parties  whose  interest  he  claims,  to 
comply  with  the  engagements  of  the 
plaintiff,  their  copartner,  cannot  be 
deemed  irrelevant.  Clarke  v.  Carring- 
ton,  7  Cranch  308,  321,  3  L.  Ed.  354. 

Letter  of  one  through  whom  a  party 
claims. — In  an  action  in  which  executors 
are  defendants,  if  a  letter  written  by  one 
not  a  party  to  the  suit  to  another  third 
party  tends  to  show  the  obligation  of  the 
writer,  whose  interest  in  a  certain  ship 
and  her  cargo  was  claimed  by  defend- 
ants' testator,  to  comply  with  the  engage- 
ments of  the  plaintiff,  his  copartner 
and  supercargo,  it  is  admissible  in  evi- 
dence as  a  proper  link  in  the  chain  of 
testimony  adduced  to  prove  that  those  en- 
gagements passed  with  the  interest  in  the 
ship  and  cargo,  to  the  defendants'  testa- 
tors. Clarke  V.  Carrington,  7  Cranch  308, 
321,   3   L.   Ed.   354. 

63.  Letters  of  party's  agent  admissible 
against  him. — Owings  v.  Hull,  9  Pet.  607, 
626,   9    L.    Ed.   24H. 

Letter   written   by   cashier   of  bank. — A 
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admissible  in  the  party's  behalf.04     They  are  so  admissible,  howevei,  where  they 
constitute  part  of  the  res  gestae.05 

(7)  Letters  of  a  Partner. — If  one  partner  write  a  letter  in  his  own  name,  to 
his  creditor,  referring  to  the  concerns  of  the  partnership,  and  his  own  private 
debts  to  those  to  whom  the  letter  is  addressed,  it  cannot  be  presumed  that  the 
other  partner  had  a  knowledge  of  its  contents  and  sanctioned  them ;  and  unless 
some  proof  to  this  effect  is  given,  the  letter  is  not  admissible  as  evidence  against 
such  other  partner.00 

(8)  Letter  from  an  Inferior  to  a  Commanding  Officer. — In  ar,  action  by  a 
marine  against  his  commanding  officer,  for  punishment  inflicted  upon  him,  al- 
leged to  be  unlawful,  a  letter  from  an  officer  of  the  squadron  to  such  com- 
manding officer,  relating  to  the  temper  and  disposition  of  the  mariners  in  one 
of  the  ships,  is  admissible  in  evidence.07 

(9)  Letters  of  Persons  Xoi  Interested  in  the  Issue — (a)  General  Rule. — 
Where  one  is  not  a  party  to  the  suit,  nor  in  privity  with  one  who  is  a  party, 
and  not  interested  in  the  issue  either  personally  or  in  a  representative  capacity, 
declarations  or  admissions  contained  in  letters  written  by  him  are  not,  as  a 
general    rule,    admissible    in    evidence.08 


letter  written  upon  the  paper  of  a  bank 
and  by  a  person  shown  to  be  its  cashier, 
which  appeared  with  reasonable  certainty 
to  have  referred  to  the  business  of  the 
bank,  written  to  a  party  to  the  transac- 
tion, in  reference  thereto,  and  contem- 
poraneously therewith,  is  admissible  in 
evidence  against  the  bank  in  a  suit  grow- 
ing out  of  that  transaction.  Xenia  Bank 
V.  Stewart,  114  U.  S.  224,  230,  29  L.  Ed. 
101.  See,  also,  Fidelity,  etc.,  Co.  v. 
Courtney,  186  U.  S.  342,  351,  46  L.  Ed. 
1193. 

Letter  admissible  to  show  agency  as  to 
shipment  of  sugar. — In  an  action  for 
breach  of  a  contract  to  ship  sugar  on 
board  such  vessel  as  a  third  person  should 
direct,  a  letter  written  by  such  third  per- 
son to  another  is  admissible  to  show  an 
authority  in  such  other  to  direct  the  ves- 
sel on  board  of  which  the  sugar  might  be 
shipped.  De  Wolf  v.  Rabaud,  1  Pet.  470, 
497,  7  L.  Ed.  227. 

A  letter  written  by  the  master  of  a 
vessel  to  an  agent  of  the  owner,  advising 
what  shall  be  done  for  the  owner's  in- 
terest in  an  emergency  created  in  part  by 
the  act  of  the  master  himself,  which  f.d- 
vice  was  followed  by  the  agent  to  whom 
it  is  addressed,  may  be  given  in  evidence 
as  part  of  the  res  gestae.  Law  v.  Cross, 
1   Black  533,   17   L.    Ed.   185. 

64.  Letter  from  defendant's  ager.t  to 
plaintiff. — A  letter  for  the  agent  of  ihe 
defendant,  who  is  a  witness  on  ihe  trial, 
to  the  plaintiff,  is  not  admissible  in  evi- 
dence in  the  defendant's  behalf.  Gregory 
Consolidated  Alin.  Co.  v.  Starr,  1-iJ.  U 
S.    222,    225,    35    L.    Ed.    715. 

Letters  to  parties  to  the  suit  from 
their  agent  are  not  admissible  to  show 
that  the  parties  had  not  held  themselves 
out  to  the  public  as  partners  of  a  third 
person.  Freeborn  v.  Smith,  2  Wall.  160, 
176,   17   L.    Ed.   922. 

Letters  to  a  party  to  the  suit  from  his 
agent  which  are  mere  reports  to  him, 
and  no  part  of  the  transaction  involve!  in 


the  suit,  are  incompetent  evidence,  either 
in  themselves,  or  in  corroboration  of  the 
testimony  of  the  agents,  to  prove  the 
facts  recited  in  the  letters,  against  third 
parties.  Insurance  Co.  v.  Guardiola,  129 
U.   S.  642,  32  L.   Ed.  802. 

Letter  of  attorney  against  claim  not 
admissible  in  action  to  enforce  claim.— 
In  an  action  to  recover  from  the  District 
of  Columbia  for  work  done  and  materials 
furnished,  the  district  sought  to  intro- 
duce as  evidence  in  its  behalf  an  alleged 
report  of  a  former  referee  who  had 
died  without  making  an  official  report. 
The  evidence  here  offered  was  contained 
in  a  letter  from  the  referee  to  the  de- 
partment of  justice  in  whose  employment 
he  was  at  the  time  of  writing  the  letter. 
It  was  excluded  because  made  in  his  ca- 
pacity as  attorney  against  the  claim  and 
not  as  referee.  District  of  Columbia  v. 
Talty,   182  U.   S.   510,   513,  45   L.    Ed.   1207. 

65.  Letters  admissible  as  part  of  the 
res  gestae. — In  an  action  of  ejectment 
where  receipts  for  taxes,  without  date, 
given  to  one  alleged  to  be  the  agent  of 
the  defendants,  are  offered  in  evidence, 
letters  from  the  alleged  agent  to  the  de- 
fendants enclosing  the  receipts  and  giv- 
ing an  account  in  detail  of  the  alleged 
agent's  debits  and  credits  as  agent  in  re- 
spect to  the  taxes,  and  referring  particu- 
larly to  the  receipts  in  question,  are  ad- 
missible in  evidence  as  part  of  the  res 
gestae,  to  prove  the  agency  and  the  date 
of  the  payment  of  the  taxes.  Beaver  V. 
Taylor,  1  Wall.  C,37.  642.  17  L.  Ed.  601. 
See  the  title   RES  GEST.F. 

66.  Letter  of  partner  held  not  admis- 
sible against  copartner. — Rogers  v.  Batch- 
elor,  12  Pet.  221,  9  L.   Ed.   10i 

67.  Letter  from  an  inferior  to  a  com- 
manding officer, — Dinsman  v.  Wilkes,  12 
How.   390,  405,  13   L.    Ed.   1036. 

68.  See  the  title  DECLARATIONS 
AXD  ADMISSIONS,  ante.  p.  214. 

A  letter  from  one  officer  of  a  company 
to   another  is   not   admissible   against   an- 
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(b)  Exceptions  to  Rule — aa.  Letters  Showing  Intention. — But  to  this  general 
rule  there  are  some  well-recognized  exceptions.  Thus,  whenever  the  intention 
of  a  person  is  of  itself  a  distinct  and  material  fact  in  a  chain  of  circumstances, 
it  may  be  proved  by  contemporaneous  letters  written  by  him  under  circumstances 
precluding  a  suspicion  of  misrepresentation.09 

bb.  Letters  Containing  Expressions  of  Bodily  or  Mental  feelings. — When- 
ever the  bodily  or  mental  feelings  of  an  individual  are  material  to  be  proved, 
the  usual  expressions  of  such  feelings,  contained  in  letters  written  by  him,  are 
original   and    competent   evidence.7" 

cc.  Letter  to  Rebut  Evidence  Admitted  to  Establish  a  General  Usage. — In  a 
proceeding  in  rem  by  the  United  States  against  certain  cases  of  merchandise 
seized  on  land  as  forfeited,  where  a  witness  was  introduced  to  prove  a  general 
usage  of  an  allowance  of  five  per  cent  for  measurement,  and  he  verified  invoices 
of  his  own  importations,  a  letter  addressed  to  the  witness  and  annexed  to  one 
of  the  invoices  was  held  to  be  admissible  to  rebut  the  evidence  as  to  the  usage.71 

dd.  Letters  Showing  the  Market  Value  of  Merchandise  in  a  Foreign  Country. 
— In  order  to  show  the  actual  market  value  of  articles  of  merchandise  at  a 
particular  place  in  a  foreign  country,  letters  by  third  parties  abroad  to  other 
third  parties,  offering  to  sell  at  such  rates,  if  written  in  the  ordinary  course  of 
the  business  of  the  party  writing  them,  and  contemporaneously  with  the  trans- 
action which  is  the  subject  of  the  suit,  are  admissible  as  evidence,  even  though 
neither  the  writers  nor  the  recipients  of  the  letters  are  in  any  way  connected 
with  the  subject  of  the  suit,  and  though  there  is  no  proof  that  the  writers  of  the 
letters  are  dead.72 


other  party  to  prove  the  truth  of  the  facts 
stated  therein.  Gregory  Consolidated 
Mm.  Co.  v.  Starr,  141  U.  S.  222,  226,  35  L. 
Ed.    715. 

Letter  of  secretary  of  the  treasury. — In 
an  action  brought  against  a  collector  for 
the  return  of  duties  paid  under  protest, 
it  is  not  competent  for  him  to  give  in 
evidence  a  letter  from  the  secretary  of 
the  treasury,  to  show  that  the  removal  of 
one  of  the  merchant  appraisers  was  done 
bv  his  order.  Greely  v.  Thompson,  10 
How.   225,   13   L.    Ed.   397. 

Letter  from  secretary  of  interior  to 
commissioner  of  land  office. — In  a  bill 
brought  to  remove  a  cloud  on  title  it  was 
held  proper  to  reject  as  evidence  a  let- 
ter from  the  secretary  of  the  interior  to 
the  commissioner  of  the  land  office  be- 
cause it  was  res  inter  alios.  Chapman, 
etc.,  Land  Co.  v.  Bigelow,  206  U.  S.  41,  45, 
51   L.   Ed.  953. 

Unofficial  letters  of  a  subordinate  of- 
ficer of  the  treasury  are  not  admissible 
evidence  in  a  suit  for  defalcation  against 
a  disbursing  agent,  to  contradict,  nor 
even  to  explain,  the  adjustment  of  his  ac- 
counts as  shown  in  the  certified  tran- 
script.     Strong  v.   United   States,   6   Wall. 

-.   18    L.    Ed.   540. 

69.  Letters  showing  intention. — Mutual 
Life  Ins.  Co.  v.  Ilillmon,  145  U.  S.  285, 
6    I..    Ed.   707. 

Letters  written  by  one  about  to  take 
a  trip  with  another  person,  such  letters 
being;  mailed  to  members  of  the  writer's 
family  and  stating  the  fact  of  his  prepara- 
tions to  take  the  trip,  are  competent  evi- 
dence   that   he   had   such    intention.      Mu- 


tual   Life   Ins.    Co.   v.    Hillmon,    145   U.   S. 
285,    299,.  36    L,    Ed.    707. 

70.  Letters  containing  expressions  of 
bodily  or  mental  feelings.— Mutual  Life 
Ins.  Co.  v.  Hillmon,  145  U.  S.  285,  296, 
36  L.  Ed.  707.  See,  also,  Insurance  Co. 
V.  Moslev,  8  Wall.  397,  404,  19  L.  Ed. 
437.  See  the  title  DECLARATIONS 
AXD  ADMISSIONS,  ante,  p.  214. 

In  actL.is  for  criminal  conversation, 
letters  by  the  wife  to  her  husband  or  to 
third  persons  are  competent  to  show  her 
affection  towards  her  husband,  and  her 
reasons  for  living  apart  from  him,  if 
written  before  any  misconduct  on  her 
part,  and  if  there  is  no  ground  to  suspect 
collusion.  Mutual  Life  Ins.  Co.  v.  Hill- 
mon, 145  U.  S.  285,  297,  36  L.  Ed.  707. 
See  CRIMINAL  CONVERSATION, 
ante,   p.    42. 

So  letters  from  a  husband  to  a  third 
person,  showing  his  state  of  feeling,  af- 
fection and  sympathy  for  his  wife  are 
competent  evidence,  bearing  on  the 
validity  of  the  marriage,  when  the  legiti- 
macy of  their  children  is  in  issue.  Mutual 
Lite  Ins.  Co.  v.  Hillmon,  145  U.  S.  285, 
297,  36  L.  Ed.  707;  Gaines  v.  Relf,  12  How. 
472,  520.  534,  13  L  Ed.  1071.  See  the 
titles  BASTARDY,  vol.  3,  p.  206;  MAR- 
RIAGE. 

71.  Letter  to  rebut  evidence  admitted 
to  establish  a  general  usage. — Tavlor  v. 
United  States,  3  How.  197,  210,  11  L.  Ed. 
559.  See  the  title  USAGES  AND  CUS- 
TOMS. 

72.  Letters  showing  the  market  value  of 
merchandise  in  a  foreign  country. — Fen- 
nerstein's  Champagne,  3  Wall.  145,  IS  L. 
Ed.  121. 
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(10)  Necessity  of  Producing  Whale  Correspondence. — It  is  not  a  valid  ob- 
jection to  the  admissibility  of  letters  that  they  contain  but  a  part  of  the  cor- 
respondence on  the  same  subject,  and  that  the  nonproduction  of  the  whole  is 
unaccounted  for,  if  the  letters  not  produced  are  in  the  possession  of  the  party 
making  the  objection  or  in  that  of  his  agent.73  An  objection  to  the  admission 
of  a  letter  upon  the  ground  that  the  letter  to  which  it  is  a  reply  is  not  produced, 
is  met  by  the  production  of  that  letter  upon  cross-examination.74 

(11)  Copies  of  Letters. — To  warrant  the  introduction  of  a  copy  of  a  letter 
in  evidence,  sufficient  reasons  for  the  nonproduction  of  the  original  must  be 
shown.75  Where  there  is  evidence  prima  facie  sufficient  that  certain  letters  had 
been  received  by  a  party,  letter-press  copies  of  such  letters  are  admissible  in 
evidence  to  show  their  contents.76  But  it  is  a  prerequisite  to  the  right  to  intro- 
duce in  evidence  a  copy  of  a  letter  written  to  the  opposite  party  that  notice  be 
given  to  produce  the  original.77  On  a  trial  for  treason,  a  copy  of  a  letter, 
inciting  to  insurrection,  is  admissible  in  evidence,  on  proof  that  it  was  one  of 
the  copies  actually  circulated.78 

g.  Pictures  and  Photographs. — Upon  the  trial  of  one  accused  of  murder,  the 
picture  of  the  person  killed  is  admissible  in  evidence  on  the  question  of  iden- 
tity.79 Photographic  copies  of  signatures  are  admissible  for  purposes  of  com- 
parison when  the  question  of  forgery  is  in  issue.80 

h.  Prices-Current. — Prices-current  obtained  from  the  agent  of  a  manufac- 
turer or  from  dealers  in  the  manufactured  articles,  and  which  have  been  pre- 
pared and  used  by  the  parties  furnishing  them  in  the  ordinary  course  of  their 
business,  are  admissible  as  evidence  of  the  value  of  the  articles  mentioned  in 
them.81 

i.  Copy  of  Abstract  of  Title. — When  one  party  gives  notice  to  another  to 
produce  on  trial  an  abstract  of  title,  and  the  party  who  so  receives  the  notice 
produces  it  and  offers  to  verify  it  by  his  oath,  the  other  party  cannot  refuse  to 
use  the  abstract  and  introduce  a  copy  in  the  first  instance,  on  the  allegation 
that  the  first  is  not  genuine,  although  he  might  show  wherein  it  was  erroneous 
or  defective  after  it  was  once  introduced.82 

j.  Copy  or  Testimonio  of  Power  of  Attorney  for  Conveyance  of  Lands. — ■ 
Where  the  loss  or  destruction  of  an  original  power  of  attorney  to  convey  lands 
has  been  established,  a  properly  authenticated  copy  of  such  power  is  admis- 
sible in  evidence.83     A  testimonio  executed  in  1832,  by  the  proper  Mexican  au- 


73.  Letters  not  produced  in  possession 
of  adverse  party. — The  Burdett,  9  Pet.  682, 
688,   3  L.   Ed.  273. 

74.  Production  of  letter  upon  cross- 
examination  sufficient. — Union  Pac.  R.  Co. 
v.  Goodridge,  149  U.  S.  680,  693,  37  L. 
Ed.  896;  Union  Pacific  R.  Co.  v.  Taggart, 
149   U.   S.    698,   37   L.    Ed.  905. 

75.  Copies  of  letters. — Smith  v.  Car- 
rington,  4  C"anch  62,  70,  2  L.   Ed.  550. 

76.  Letter-press  copies. — Rosenthal  v. 
Walker,  111  U.  S.  185,  193,  28  L.   Ed.  395. 

Whether  a  letter-press  copy  of  a  letter 
can  always  be  introduced  in  place  of  the 
original,  quaere.  Gilbert  v.  Moline  Plough 
Co..  119   U.   S.  491,  494,  30  L.   Ed.  476. 

77.  Notice  to  produce  original  prereq- 
uisite to  admissibility. — Chicago  v.  Greer, 
9  Wall.  726,  734,  19  L.  Ed.  769. 

78.  Copy  of  a  letter  inciting  to  insurrec- 
tion.— United  States  v.  Mitchell,  2  Drill. 
348.  i  L.  Ed.  410.  See  the  title  TREASON. 

Generally,  as  to  the  admissibility  of 
secondary  evidence,  see  the  title  BEST 
AND  SECONDARY  EVIDENCE,  vol.  3, 
p.   218. 


79.  Picture  of  person  killed  admissible 
on  question  of  identity.— Wilson  v.  United 
States,  162  U.  S.  613.  621,  40  L.  Ed.  1090. 
See    the    title    HOMICIDE. 

80.  Photographic  copies  of  signatures. — 
Luco  v.  United  States,  23  How.  515,  541. 
16  L.  Ed.  545.  See  the  title  FORGERY 
AND  COUNTERFEITING. 

81.  Prices-current  as  evidence  of  value 
of  articles  mentioned  in  them. — Cliquot*s 
Champagne,  3  Wall.  114,  18  L.  Ed.  116. 

This  rule  was  held  to  apply  so  far  as 
that  the  comparative  value,  at  the  town 
of  manufacture  (Rheims")  and  at  the  capital 
of  the  country  (Paris),  of  champagne  wines 
made  by  one  manufacturer  (Cliquot),  was 
allowed  to  be  shown  by  the  prices-current 
giving  the  value  of  that  made  by  others 
(Mumm.  Moet  &  Chandon),  where  the 
articles  were  the  same  in  price,  kind,  and 
quality.  Cliquot's  Champagne,  3  Wall. 
114.   18   L.   Ed.   116. 

82.  Copy  of  abstract  of  title. — Stitt  v. 
Huidekopers,  17  Wall.  384,  21  L.  Ed.  644. 

83.  Copy  of  power  of  attorney  to  con- 
vey lands.— Winn  v.  Patterson,  9  Pet.  663, 


460 


DOCUMENTARY  EVIDENCE. 


thorities,  of  a  power  of  attorney  for  the  conveyance  of  lands,  is,  under  Spanish 
law,  and  the  adjudications  of  the  supreme  court  of  Texas,  considered  as  a  sec- 
ond original,  and  of  equal  validity  with  the  first,  and  is  admissible  in  evidence 
though  not  recorded.84 

k.  Copy  of  Letters-Testamentary  Granted  in  a  Foreign  State. — A  copy  of 
letters-testamentary  granted  in  a  foreign  state,  if  proved  to  be  a  true  copy  of 
the  original,  is  admissible  in  evidence,  if  the  original  cannot  be  produced.85 

1.  Written  Declarations  of  Persons  Since  Deceased. — The  written  dec- 
laration of  one  since  deceased,  to  whom  a  deed  was  made  as  trustee,  is  ad- 
missible to  prove  that  he  did  not  accept  the  trust.86  But  a  certificate  of  a  priest, 
since  deceased,  that  he  had  married  certain  persons,  given  sixteen  years  after 
the  alleged  marriage,  is  not  admissible  to  prove  the  marriage,  being  mere  hear- 


say 
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m.  Written  Declarations  of  Agents. — A  written  declaration  made  by  an  agent 
in  the  very  act  of  transacting  the  business  of  his  principal,  and  as  part  of  it,  is 
admissible  in  evidence  as  part  of  the  res  gestae.S8 

n.  Documentary  Evidence  to  Prove  a  Claim  for  Credit  against  the  United 
States. — Documentary  evidence  is  not  admissible  to  prove  a  claim  for  credit  in 
suits  between  the  United  States  and  individuals,  unless  it  be  shown  that  the 
claim  has  been  legally  presented  to  the  accounting  officers  of  the  treasury  for 
their  examination,  and  that  it  has  been  by  them  disallowed,  except  under  certain 
special  circumstances.89 


676,  9  L.  Ed.  266;  Patterson  v.  Winn,  5  Pet. 
233,   242,   8   L.    Ed.    108. 

Preliminary  proof  held  to  afford  a 
sufficient  presumption  of  the  loss  or  de- 
struction of  an  original  power  of  attorney 
to  convey  lands  to  render  admissible  a 
copy  thereof.  Patterson  v.  Winn,  5  Pet. 
233,  242,  8  L.  Ed.  108;  Winn  v.  Patterson, 
9   Pet:   663,   676,  9   L.    Ed.  266. 

Circumstances  under  which  a  second 
copy  of  original  power  is  admissible. — 
Where  an  original  power  of  attorney  to 
convey  land  was  lost  or  destroyed,  and 
such  powers  were  not  required  by  law  to 
be  recorded  in  the  county  where  the  lands 
lie.  and  the  power  was  not  recorded  in 
such  county  but  in  another  county,  and 
therefore  a  copy  from  the  record  was  not 
strictly  admissible  in  evidence,  a  second 
copy  of  the  original  power,  verified  as  a 
true  copy  thereof,  was  held  to  be  admissi- 
ble in  evidence.  Winn  v.  Patterson,  9  Pet. 
663;  677,  9  L.  Ed.  266. 

84.  Testimonies  of  power  of  attorney 
executed  by  Mexican  authorities. — Mc- 
Phaul  v.  Lapsley,  20  Wall.  264,  22  L.  Ed. 
344.     Sec-  the  title  POWERS. 

85.  Copy  of  letters-testamentary  granted 
in  a  foreign  state. — Owings  v.  Hull,  9  Pet. 

9  L.   Ed.  246. 

86.  Declaration  admissible  to  prove  that 
declarant  did  not  accept  trust. — Arm- 
strong v.  Morrill.  14  Wall.  120,  138,  20  L. 
Ed.  765. 

To  show,  that  one  to  whom  a  deed  was 
made  as  trustee  did  not  accept  the  trust, 
a  declaration,  not  under  seal,  but  signed 
by  him,  nine  years  after  the  deed,  mak- 
ing known  to  all  whom  the  matter  con- 
cerned, "that  immediately  on  his  recciv- 
nii!  notice  of  the  conveyance  he  did  posi- 
tively  refuse  to  accept,  or  to  act  under  the 
trust   intended  to  be  created,  and  that   he 


had  at  no  time  since  accepted  the  trust 
or  acted  in  any  wise  as  trustee  in  rela- 
tion to  it,"  is  proper  evidence  to  show  the 
fact,  the  party  being  dead,  and  his  hand- 
writing proved.  Armstrong  v.  Morrill,  14 
Wall.  120,  20  L.  Ed.  765.  See  the  title 
TRUSTS  AND  TRUSTEES. 

87.  Certificate  of  priest  held  inadmissi- 
ble to  prove  marriage. — Gaines  v.  Relf,  12 
How.  472,  535,  13  L.  Ed.  1071.  See  ante, 
"Other  Official  Records  of  Registers,"  II, 
A,  1.  h;  post,  "Entry  of  Marriage  in  a 
Private  Memorandum  Kept  by  a  Clergy- 
man," II,  C,  1,  o,  (3).  And  see  the  titles 
HEARSAY    EVIDENCE;    MARRIAGE. 

88.  Written  declaration  of  agent. — Rail- 
road Co.  v.  Pratt,  22  Wall.  123,  132,  22  L. 
Ed.  827.  See  ante,  "Letters  of  the  Agent 
or  Attorney  of  a  Party,"  II,  C,  1,  f,  (6). 
See  the  titles  CARRIERS,  vol.  3,  p.  61:.'; 
DECLARATIONS  AND  ADMISSIONS, 
ante,  p.  214;   RES  GESTAE. 

Certificates  of  amount  of  hides  received. 
— Where  the  general  agent  of  parties  car- 
rying on  business  in  a  tanyard,  instead  of 
a  journal  of  hides  received  for  the  parties 
from  day  to  day,  gave,  at  considerable  in- 
tervals, certificates  of  the  total  amount  of 
hides  received  from  the  last  preceding 
settlement,  up  to  the  periods  when  the 
certificates  bore  date,  it  was  held  that  such 
certificates  were  equally  binding,  as  cer- 
tificates detailing  the  separate  transacts  »ns 
of  each  day;  and  might  be  read  in  evidence 
to  charge  the  parties,  whose  agent  the  per- 
son giving  the  certificates  was.  Barry  v. 
Foyles,  1   Pet.  311,  7  L.  Ed.  157. 

89.  Admissibility  of  documentary  evi- 
dence to  prove  claim  for  credit  against 
United  States. — 1  Stat,  at  Large  515.  Wat- 
kins  v.  United  States,  9  Wall.  759,  764,  19 
L.  Ed.  820. 
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o.  Entries  and  Memoranda  of  a  Private  Character — (1)  In  General. — The 
general  doctrine  that  memoranda  made  at  the  time  the  transactions  in  issue 
occurred  are  admissihle  for  any  other  purpose  than  to  refresh  the  memory  of 
the  witness,  is  not  a  rule  to  which  the  supreme  court  is  committed.  In  any 
event  such  memoranda  are  not  admissible  unless  made  at  the  time  the  events 
therein  noted  occurred,90  and  this  rule  applies  to  memoranda  made  in  the  regular 
course  of  business.91  The  supreme  court  of  Pennsylvania  has  held  that  in  that 
state  an  account  of  sales  of  an  adventure  shipped  to  New  York,  signed  bv  the 
factor,  is  admissible  in  evidence  upon  proof  of  the  handwriting  of  the  factor.92 

Necessity  of  Sealing  Objectionable  Parts. — It  is  error  to  submit  to  the 
jury,  without  sealing  or  other  like  protection  of  the  objectionable  parts,  a  mem- 
orandum book  containing  both  admissible  and  inadmissible  evidence.93 

A  copy  of  a  copy  of  an  entry  or  memorandum  of  a  private  character  is 
not  generally  admissible  in  evidence,  for  the  reason  that  it  is  not  the  best  evi- 
dence. Even  when  sworn  to  it  is  not  admissible  if  the  original  can  be  pro- 
duced.94 

(2)  Entries  in  a  Family  Bible. — Entries  of  the  death  of  members  of  a  family, 
in  a  family  Bible,  are  evidence  in  an  action  for  the  recovery  of  land,  to  prove 
the  date  of  the  death  of  a  person  named  therein.95 

(3)  Entry  of  Marriage  in  a  Private  Memorandum  Kept  by  a  Clergyman. — 
Where  there  has  been  no  official  registry  of  marriages  kept  in  the  church  where 
a  clergyman  ministered,  a  private  memorandum,  in  which  the  minister,  in  the 
ordinary  course  of  his  business,  has  entered  or  intended  to  enter,  as  it  occurred, 


90.  Admissibility  of  memoranda. — Bates 
v.  Preble.  151  U,  S.  149,  157,  3S  L.  Ed.  10G, 
commenting  on  Insurance  Companies  V. 
Weides,  14  Wall.  375,  20  L.  Ed.  894. 

Memorandum  of  assignees  of  pledgor 
not  admissible  to  prove  conversion  by 
pledgee. — A  banking  firm,  A.,  which  failed 
and  made  an  assignment  had  borrowed  on 
its  note  from  the  defendant,  B.,  and  de- 
posited the  stock  of  another  bank,  C,  as 
collateral.  C.  made  an  assignment  and  an 
assessment  was  made  on  this  stock  and 
the  question  was  whether  the  defendant 
was  the  real  owner  or  merely  continued 
as  pledgee.  Assignees  of  pledgor  offered 
as  evidence  a  memorandum  entered  in 
their  books  to  the  effect  that  said  stock 
had  been  converted  by  the  pledgee.  It 
was  excluded  as  a  mere  assertion  of  fact 
made  by  such  assignees  without  the  knowl- 
edge of  the  pledgee,  who  still  retained 
the  stock  in  that  capacity.  Rankin  v.  Fi- 
delity Ins.,  etc.,  Co.,  189  U.  S.  242,  250,  47 
L.  Ed.  792.  See  the  title  STOCK  AND 
STOCKHOLDERS. 

The  written  statement  of  a  physician  as 
to  the  extent  and  effect  physically  and 
mentally  of  injuries  received  by  a  passen- 
ger in  a  wreck  of  the  train  is  not  admis- 
sible in  an  action  for  damages  brought 
by  such  passenger,  though  made  while 
treatment  was  being  given  and  attached 
to  a  deposition  in  which  the  physician 
swore  to  its  genuineness  and  accuracy.  It 
was  mere  hearsay,  not  sworn  to  at  the 
time  of  making,  and  could  only  have  been 
used  for  refreshing  the  recollection  of  the 
witness  as  to  the  facts  therein  stated. 
Vicksburg,  etc.,  R.  Co.  v.  O'Brien,  119  U. 
S.  99,  101,  30  L.  Ed.  299.  See  the  titles 
RAILROADS;  WITNESSES. 


91.  Memoranda  made  in  regular  course 
of  business. — Maxwell  v.  Wilkinson,  113 
U.  S.  656,  658,  28  L.  Ed.  1037.  See  post, 
"Entries  in  Books  of  Account,"  II,  C,  1, 
o,  (4). 

A  memorandum  in  writing  of  a  trans- 
action twenty  months  before  its  date,  and 
which  the  person  who  made  the  memoran- 
dum testifies  that  he  has  no  recollection 
of,  but  knows  it  took  place  because  he 
had  so  stated  in  the  memorandum,  and 
because  his  habit  was  never  to  sign  a 
statement  unless  it  was  true,  cannot  be 
read  in  aid  of  his  testimony.  Maxwell  v. 
Wilkinson,   113   U.   S.   656,   28   L.    Ed.   1037. 

92.  Riche  v.  Broadfield,  1  Dall.  16,  17,  1 
L.  Ed.  18. 

93.  Necessity  of  sealing  objectionable 
parts. — Bates   v.     Preble,     151    U.     S.    149, 

157.  38  L.  Ed.  106. 

An  instruction  to  the  jury  to  examine 
only  those  pages  of  a  memorandum  book 
which  are  revelant  or  admissible  will  not 
cure  the  error  of  allowing  such  book  to 
go  to  the  jury  with  the  inadmissible  pages 
unsealed.     Bates  v.   Preble,  151  U.   S.   149, 

158,  3S  L.  Ed.  106. 

94.  Copy  of  a  copy  not  generally  admis- 
sible.— Insurance  Companies  v.  Weides, 
14  Wall.  375,  380,  20  L.   Ed.  894. 

The  reason  of  such  exclusion  is  that  a 
copy  of  the  original  is  less  likely  to  con- 
tain mistakes,  for  there  is  more  or  less 
danger  of  variance  with  every  new  tran- 
scription. Insurance  Companies  v.  Weides, 
14  Wall.  375,  380,  20  L.  Ed.  894. 

95.  Entries  in  family  Bible  of  death  of 
—i-mbers  of  family. — Lewis  V.  Marshall, 
5   Pet.  470,  8  L  Ed.  195. 
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each   marriage   celebrated   by  him.   is  admissible  on   the  question  whether    such 
minister  ever  did  or  did  not  celebrate  a  particular  marriage  in  question.9'5 

(4)  Entries  in  Books  of  Account. — Books  of  account  kept  in  the  usual  and 
regular  course  of  business,  when  pertinent  to  the  issue,  and  supplemented  by 
the  oath  of  the  party  who  kept  them,  are  admissible  in  evidence.97  But  as  a 
°-eneral  rule  entries  in  such  books  to  be  admissible  must  be  contemporaneous. 
with  the  facts  to  which  they  relate,98  be  made  by  parties  having  personal  knowl- 
edge of  the  facts,  and  be  corroborated  by  their  testimony,  if  living  and  ac- 
cessible,99 or  by  proof  of  their  handwriting  if  dead,  or  insane,  or  beyond  the 


96.  Entry  of  marriage  in  a  private  mem- 
orandum kept  by  a  clergyman. — Black- 
burn v.  Crawfords,  3  Wall.  175,  18  L.  Ed. 
186.  See  ante,  "Other  Official  Records  or 
Registers,"  II,  A,  1,  h;  "Written  Declara- 
tions of  Persons   Since  Deceased,"  II,   C, 

But  the  memorandum  ought  itself  to 
be  produced;  and  if  the  testimony  of  the 
minister  proving  the  memorandum  is 
taken  by  commission,  the  memorandum 
ought  itself  to  be  annexed  to  the  deposi- 
tion; or — if  the  deposition  is  taken  in  a 
foreign  country  and  the  possessor  of  the 
memorandum  be  unwilling  to  part  with 
the  original — a  proved  copy.  Blackburn 
V  Crawfords,  3  Wall.  175,  18  L.  Ed.  186. 
See  the  title  MARRIAGE. 

97.  Admissibility  of  entries  in  books  of 
account. — Bates  v.  Preble,  151  U.  S.  14'.), 
L55,  38  L.  Ed.  106;  Insurance  Co.  v.  Weide, 
9   Wall.   677,  680,  19  L.   Ed.   810. 

88.  Chaffee  &  Co.  v.  United  States,  18 
Wall.  516,  21  L.  Ed.  908,  explaining  and 
distinguishing  Cliquot's  Champagne,  3 
Wall.  114,  144,  18  L.  Ed.  116,  and  Fenner- 
stein's  Champagne,  3  Wall.  145,  18  L.  Ed. 
121.  See  ante,  "In  General,"  II,  C,  1, 
o,  (1). 

Entries  in  the  books  of  one  party  to  a 
transaction..  not  contemporaneous,  or 
made  in  the  due  course  of  the  business,  as 
a  part  of  the  res  gesta?,  but  made  after 
the  rights  of  the  other  party  had  become 
fixe<i,  are  not  competent  evidence.  Burley 
v.  German- American  Bank,  111  U.  S.  216, 
28  L.   Ed.  406. 

99.  Chaffee  &  Co.  v.  United  States,  18 
Wall.  516.  21  L.  Ed.  908,  explaining  and 
distinguishing  Cliquot's  Champagne,  3 
Wall.  114.  144.  18  L.  Ed.  110,  and  Fenner- 
stein's  Champagne,  3  Wall.  145,  IS  L.  Ed. 
121. 

In  an  action  on  a  policy  of  fire  in- 
surance, day  books  and  a  ledger,  the  en- 
tries in  which  are  testified  to  be  correct 
by  the  persons  who  made  them,  are  ad- 
missible to  show  the  amount  and  value  of 
the  goods  destroved  by  the  lire.  Insur- 
ance Co.  v.  Weide,  9  Wall.  677,  680,  19 
Ed    810.     See  the  title   INSURANCE. 

In  an  action  of  assumpsit  for  the  price 
of  goods  an  account  taken  from  the  origi- 
nal entries  in  plaintiff's  day  1 k,  made  at 

the  time  of  delivery,  is  admissible  in  evi- 
dence to  nrove  the  sal  delivery,  Mc- 
1  v.  Dekamp,  2  Wheat,  ill.  116,  t  I.. 
r,i    197. 

Books  of  owner  of  vessel. — The  yachl 
Conqueror    was   illegally   detained    by    the 


port  collector  of  New  York  and  her  owner 
instituted  libel  for  her  recovery  and  dam- 
ages for  her  detention.  There  was  diffi- 
culty in  estimating  damages  and  the  court 
said,  in  speaking  of  a  vessel  which  has 
been  illegally  detained  after  suffering  a 
tortious  collision:  "The  books  of  the 
owner  showing  her  earnings  about  the 
time  of  her  collision  are  competent  evi- 
dence of  her  probable  earnings  during 
the  time  of  her  detention."  The  Con- 
queror, 166  U.  S.  110,  127,  41  L.  Ed.  937. 

A  book  of  original  entries  relating  to  a 
mercantile  transaction  in  a  foreign  coun- 
try is,  when  properly  proved,  admissible 
in  behalf  of  the  party  who  made  the  en- 
tries. Seagrove  v.  Redman,  4  Dall.  153,  1 
L.  Ed.  779.  In  this  case  the  plaintiff  re- 
sided in  Havana  and  was  the  agent  of  the 
defendants  in  fitting  out  a  privateer  for 
them.  A  book  of  original  entries,  some  of 
which  were  made  in  plaintiff's  handwriting 
and  some  in  that  of  a  clerk,  was,  when 
produced  and  sworn  to  by  the  plaintiff, 
admitted  in  evidence  to  prove  the  dis- 
bursements for  the  privateer. 

No  evidence  to  show  who  made  entry. — 
The  name  of  the  pledgee  of  stock  of  a 
national  bank  was  entered  in  pencil,  over 
the  account  in  the  stock  ledger  of  the 
bank  of  one  to  whom  the  pledged  stock 
had  been  transferred  at  the  pledgee's  re- 
quest. The  assignees  of  the  pledgor,  who 
were  trying  to  fix  the  personal  liability 
for  these  shares  in  order  to  obtain  an  as- 
sessment which  had  been  levied,  sought 
to  introduce  as  evidence  of  ownership  the 
name  thus  written.  It  was  held,  as  it  did 
not  appear  who  made  this  memorandum, 
when  or  lor  what  purpose  it  was  made, 
or  what  it  was  intended  to  indicate,  it 
was  properlv  excluded  from  the  jury. 
Rankin  v.  Fidelity  Ins..  etc.,  Co.,  189  U. 
S.  242.  251,  47  L.  Ed.  792. 

But  in  Pennsylvania  it  has  been  held 
that  a  book  entry  of  money  paid,  may  be 
read,  to  prove  the  fact  of  such  entry,  in 
support  of  the  presumption  of  payment 
arising  from  the  lapse  of  nineteen  years 
though  there  is  no  proof  as  to  who  made 
the  entry.  Rodman  v.  Hoops,  1  Dall.  85,  1 
I.     I;d.  47.  _ 

Where,  in  a  suit  to  recover  a  balance  of 
a  draft  claimed  because  consignments  of 
cattle  against  which  the  draft  was  drawn 
have  in 't  proved  adequate  to  protect  it, 
the  question  is  whether  the  draft  was 
drawn  under  a  letter  of  instructions  and 
in  behalf  of  the  doings  of  one  T.,  an  agent 
of  the  drawees,  or  was  drawn  in  behalf  of 
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reach  of  the  process  or  commission  of  the  court.1  It  is  not  a  valid  objection 
to  the  admissibility  of  the  ledger  of  a  party  to  the  suit  to  show  entries  made 
of  money  received  by  him  which  are  material  to  the  issue,  that  the  ledger  con- 
tains transactions  anterior  to  such  entries  which  are  not  material.2  In  an  action 
of  assumpsit  on  a  contract  which  has  been  assigned,  the  assignee  stands  in  the 
shoes  of  the  assignor,  and  an  account  admissible  in  evidence  against  the  assignor 
is  competent  evidence  against  such  assignee.3  In  Pennsylvania  it  has  been 
held  that  the  shop  book  of  a  tradesman  is  evidence  to  charge  the  original  debtor 
nly;  that  it  is  not  admissible  against  a  defendant,  who  merely  assumed  to  pay 
the  debt  of  the  person,  to  whom  the  goods  were  sold.4 

Disbursing  agents  of  the  United  States,  who  are  required  by  law  to 
settle  their  receipts  and  disbursements  with  the  accounting  officers  of  the 
treasury,  cannot  introduce  their  private  books  in  a  suit  for  defalcation  to  con- 
tradict the  official   adjustment  of  their  accounts.5 

Copies  of  Entries. — Where  an  account  book  containing  entries  pertinent  to 
the  issue  is  destroyed,  a  duly  authenticated  copy  of  such  entries  is  admissible 
in  evidence,6  provided,  of  course,  that  the  original  entries  would  have  been 
admissible." 


transactions  by  the  drawer  on  his  own  ac- 
count, entries  in  the  drawer's  own  books, 
whose  purport  is  to  show  that  the  trans- 
action was  on  account  of  T.,  are  not  ad- 
missible. Mulhall  v.  Keenan,  18  Wall. 
J42,  21  L.  Ed.  808. 

1.  Corroboration  of  entries  made  by  per- 
sons who  are  dead,  insane,  or  beyond 
reach  of  process. — Chaffee  &  Co.  v.  United 
States,  18  Wall.  516,  21  L.  Ed.  908,  explain- 
ing and  distinguishing  Ciiquot's  Cham- 
pagne, 3  Wall.  114,  144,  18  L.  Ed.  116,  and 
Fennerstein's  Champagne,  3  Wall.  145,  18 
L.  Ed.  121. 

In  an  action  of  ejectment  where  re- 
cipts  for  taxes  without  date,  given  to  one 
alleged  to  be  the  agent  of  the  defendants, 
nre  offered  in  evidence,  entries  in  an  ac- 
count book  of  the  defendants  relating  to 
the  property  in  question  and  showing  the 
recognition  of  the  agency  of  the  person 
to  whom  the  receipts  were  given,  are  ad- 
missible in  evidence  as  part  of  the  res  ges- 
tae to  prove  such  agency  and  the  date  of 
the  pavment  of  the  taxes,  where  the  clerk 
who  made  the  entries  is  dead  and  proof 
is  offered  of  his  death  and  of  his  hand- 
writing. Beaver  v.  Taylor,  1  Wall.  637, 
657,  642.  17  L.  Ed.  601. 

2.  Ledger  containing  both  material  and 
immaterial  entries. — Harding  v.  Handy,  11 
Wheat.  103,  130,  6  L-  Ed.  429._ 

3.  Account  admissible  against  assignor 
is  competent  against  assignee. — Runkle  v. 
Burnham,  153  U.  S.  216,  222.  38  L.  Ed. 
694. 

4.  Shop  book  not  admissible  against 
one  assuming  obligation  of  original 
debtor.— Poultney  v.  Ross,  1  Dall.  238,  1 
L.  Ed.  117. 

5.  Private  books  of  disbursing  agents 
of  United  States. — Strong  v.  United 
States,  6  Wall.  788,  18  L.  Ed.  740. 

6.  A  statement  in  figures  of  the  value 
Df  certain  merchandise  destroyed  by  fire, 
which    statement   professed   to   be   a   copy 

f  another  and  original  statement  cnn- 
fiined  in  a  book — itself  destroyed  in  the 
fre — accompanied  by  proof  that  on  a  cer- 


tain day  the  witnesses  took  a  correct  in- 
ventory of  the  merchandise  and  that  it 
was  correctly  reduced  to  writing  by  one 
of  them  and  entered  in  the  volume  burnt, 
and  that  what  is  offered  is  a  correct  copy, 
may,  on  a  suit  against  insurers,  be  re- 
ceived in  evidence  to  fix  the  value  of  the 
merchandise  burnt,  even  though  there  be 
no  independent  recollections  by  the  wit- 
nesses affirming  to  the  correctness  of  the 
original  statement  of  what  they  found  the 
value  of  the  merchandise  to  be.  Insur- 
ance Companies  v.  Weides,  14  Wall.  375, 
20  L.   Ed.  894. 

Brown,  J.,  in  Bates  v.  Preble,  151  U. 
S.  149,  156,  38  L.  Ed.  106,  in  commenting 
on  this  case,  said:  "This  case  might  have 
been  properly  supported  on  the  ground 
that  they  were  entries  made  in  the  usual 
course  of  business,  since  from  the  report 
of  a  similar  case  (Insurance  Co.  v.  Weide 
9  Wall.  677,  19  L.  Ed.  810)  this  seems  to 
have  been  the  character  of  the  entries." 

Memorandum  in  ledger  taken  from  in- 
ventories subsequently  destroyed. — In  an 
action  on  a  policy  of  fire  insurance  a 
memorandum  on  the  fly  leaf  of  a  ledger, 
made  by  a  witness,  and  taken  from  inven- 
tories, present  at  the  time  it  was  made, 
but  which  had  been  subsequently  de- 
stroyed by  the  fire,  is  admissible  as 
secondary  evidence  to  show  the-  amount 
and  value  of  the  goods  destroyed.  In- 
surance Co.  v.  Weide,  9  Wall.  677.  680,  19 
L.   Ed.   810. 

7.  Copy  of  entries  which  were  not  con- 
temporaneous with  facts  to  which  they 
relate. — A  copy  of  entries  in  original 
books  of  a  foreign  partnership  are  not 
admissible  in  evidence  in  behalf  of  the 
surviving  partner,  where  some  of  the  en- 
tries were  made  a  considerable  time  after 
the  transactions  took  place,  by  a  clerk 
who  it  does  not  appear  was  in  the  service 
of  the  partnership  at  the  time  the  trai 
actions  took  place,  and  where  such  en- 
trie^  are  not  distinguished  fr<>m  the 
liar  entries.  Vance  z:  I-'airis,  2  Dall. 
2  17,  1  L.  Ed.  355. 
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p.  Corporation  Books  and  Papers  and  Reports  of  Corporation  Officers. — The 
books  of  a  corporation,  established  for  public  purposes,  are  evidence  of 
its  acts  and  proceedings.8 

Bank  President's  Ledger  Account  and  Letter  Book  of  Bank. — In  an 

action  by  the  receiver  of  a  bank  against  a  surety  company  to  recover  on  the 
bond  of  a  defaulting  cashier,  it  is  not  error  to  admit  in  evidence,  where  neces- 
sary, the  bank  president's  ledger  account  and  the  letter  book  of  the  bank.9 

A  statement  of  the  condition  of  a  bank  is  admissible  in  evidence  upon 
the  question  of  how  far  the  estate  of  the  bank  was  at  the  time  of  the  statement 
sufficient  to  pay  a  debt  due  by  the  bank.10 

Reports  of  the  Superintendent  of  a  Railroad. — In  an  action  against  a 
railroad  corporation  for  personal  injuries  the  reports  made  by  the  superin- 
tendent of  the  railroad  to  the  board  of  directors  in  the  course  of  his  official  duty 
are  competent  evidence,  as  against  the  corporation,  of  the  condition  of  the 
road.11 

An  entry  in  the  minute  book  of  a  lodge  of  Odd  Fellows,  made  prior  to 
the  issue  of  a  policy  to  a  member  since  decerned,  and  showing  his  age  as  recorded 
by  the  secretary  of  the  lodge  in  the  usual  manner  of  keeping  its  records,  is  not 
admissible  as  evidence  of  such  age.12 

q.  Rules  and  Regulations  of  a  Board  of  Trade  or  Commercial  Exchange. — 
It  is  competent  to  introduce  in  evidence  the  rules  and  regulations  of  a  board  of 
trade,  in  actions  resulting  from  transactions  carried  on  under  those  rules,  when 
the  evidence  shows  that  the  parties  understood  the  fact  before  the  agreement 
was  entered  into  that  these  rules  governed  the  contract.13  The  statutes  of  New 
York  controlling  the  organization  of  the  New  York  Cotton  Exchange  together 
with  the  rules  and  regulations  of  the  exchange  governing  the  methods  of  trans- 
actions of  its  members,  are  admissible  in  evidence  in  an  action  by  one  of  its 
members,  a  cotton  broker,  for  commissions  resulting  from  the  sales  of  cotton 
on  the  New  York  market  for  future  delivery,  the  principal  having  knowledge 
as  to  the  rules  governing  such  sales.14 

2.  Mode  of  Proof  or  Foundation  for  Introduction  of  Evidence — a.  //; 
General. — When  a  competent  witness  testifies  that  a  certain  writing,  which  he 
produces,  was  received  by  him,  and  that  the  defendant  admitted  that  he  sent 
it  to  him,  the  foundation  is  laid  for  the  introduction  of  the  writing,  and  this 
though  it  be  not  in  the  handwriting  of  the  defendant.15  Where  there  is  a  sub- 
scribing witness  to  an  instrument,  the  instrument  must  be  proved  by  his  testi- 
mony, if  possible.10  But  if  it  appear  that  the  testimony  of  the  subscribing  wit- 
ness cannot  be  had,  the  next  best  evidence  is  proof  of  his  handwriting.17  In 
Alabama  every  written  instrument,  the  foundation  of  a  suit,  purporting  to  be 
signed  by  the  defendant,  his  partner,  agent,  or  attorney  in  fact,  will  be  received 

of  trade.— Hansen  v.  Bovd,  161  U.  S.  397, 
403,    40    L.    Ed.    746. 

14.  Rules  and  regulations  of  New  York 
Cotton  Exchange.— Bibb  v.  Allen,  149  U. 
S.  481,  489,  37  L.  Ed.  817.  See  the  titles 
EXCHANGES;   STATUTES. 

15.  Foundation  for  introduction  of  writ- 
ing.—Dunbar  v.  United  States,  156  U.  S. 
185,    196,   39   L.   Ed.   390. 

So  held  as  to  a  telegram  admitted  in 
evidence.  Dunbar  v.  United  States,  150 
U.    S.    185,    196,    39    L.    Ed.    390. 

16.  Proof  of  instrument  having  a  sub- 
scribing witness. — Cooke  v.  Woodrow,  S 
Cranch  13,  14,  3  L,  Ed.  22. 

17.  Cooke  v.  Woodrow,  5  Cranch  13,  14, 
3  L.  Ed.  22.  See  post,  "Where  There  Are 
Subscribing  Witnesses,"  II,  C,  2,  b,  (1). 
(b),  bb,  (aa).  See  the  titles  BEST  AND 
SKCONDARY  EVIDENCE,  vol.  3,  p. 
214:  HANDWRITING. 


8.  Books  of  a  corporation  established 
for  public  purposes. — Owings  v.  Speed, 
5  Wheat.   420,  5  L.   Ed.  124. 

9.  Bank  president's  ledger  account  and 
letter  book  of  bank. — American  Surety 
Co.  v.  Pauly  (No.  1),  170  U.  S.  133,  159, 
42  L.  Ed.  977;  American  Surety  Co.  v. 
Pauly  (No.  2),  170  U.  S.  160,  172,  42  L. 
Ed.    987. 

10.  Statement  of  condition  of  bank. — 
United  States  v.  Robertson,  5  Pet.  641, 
663,  8  L.  Ed.  257. 

11.  Reports  of  the  superintendent  of  a 
railroad. — Vicksburg,  etc.,  R.  Co.  v.  Put- 
nam, 118  U.  S.  545,  553,  30  L.  Ed.  257.  See 
the  title   RAILROADS. 

12.  Entry  in  minute  book  of  lodge  of 
Odd  Fellows. — Connecticut  Mut.  Life  Ins. 
Co.  v.  Schwenk,  94  U.  S.  593,  24  L.  Ed. 
294. 

13.  Rules   and   regulations    of   a   board 
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in  evidence  without  proof  of  its  execution,  unless  the  execution  thereof  is  denied 
by  plea,  verified  by  affidavit.18 

b.  Sealed  Instruments  and  Deeds  of  Conveyance — (1)  hi  General — (a)  Ac- 
knowledgment.— Where  the  title  to  land  is  in  controversy,  a  deed  not  properly 
acknowledged  until  after  suit  brought,  is  not  admissible  in  evidence.19 

(b)  Proof  of  Execution — aa.  What  It  Includes. — The  proof  of  the  due  ex- 
ecution of  a  deed  includes  proof  of  the  signing,  sealing,  and  delivery  thereof.20 

bb.  Mode  of  Proof — (aa)  Where  There  Are  Subscribing  Witnesses. — In  the 
ordinary  course  of  legal  proceedings  instruments  under  seal  purporting  to  be 
executed  in  the  presence  of  a  witness  or  witnesses  must  be  proved  by  the  testi- 
mony of  such  subscribing  witness  or  witnesses,21  or  his  or  their  absence  suffi- 
ciently accounted  for.22  If  the  witnesses  are  dead,23  or  cannot  be  found,24  or 
are  without  the  jurisdiction  of  the  court,25  or  otherwise  incapable  of  being  pro- 
duced,26 the  next  best  secondary  evidence  is  the  proof  of  their  handwriting,  and 
that  when  proved  affords  prima  facie  evidence  of  a  due  execution  of  the  in- 
strument; for  it  is  presumed  that  a  witness  would  not  have  subscribed  his  name 
to  a  false  attestation.27  But  if,  upon  due  search  and  inquiry,  no  one  can  be 
found  who  can  prove  the  handwriting  of  the  subscribing  witness,  no  doubt  re- 
sort may  then  be  had  to  proof  of  the  handwriting  of  the  party  who  executed 
the  instrument.28  Such  proof  may  always  be  produced  as  corroborative  evi- 
dence of  the  due  and  valid  execution  of  the  instrument  though  it  is  not,  except 
under  the  limitation  stated,  primary  evidence.29  Wliere  both  of  the  two  sub- 
scribing witnesses  to  a  deed  are  dead,  proof  of  the  handwriting  of  one  is  suffi- 
cient.30 But  where  one  of  two  subscribing  witnesses  to  a  deed  becomes  interested, 
the  deed  cannot  be  proved  by  proof  of  his  handwriting,  if  the  other  witness  re- 
sides within  the  county,31  The  solemn  probate  of  a  deed,  by  a  witness,  upon 
oath,  before  a  magistrate,  for  the  purpose  of  having  it  recorded,  and  the  cer- 
tificate of  the  magistrate  of  its  due  probate,  upon  such  testimony,  are  entitled  to 


18.  In  Alabama  execution  must  be  de- 
nied by  plea,  verified  by  affidavit. — Ala- 
bama Code,  §  2770.  Pollak  v.  Brush  Elec- 
tric Ass'n,  128  U.  S.  446,  453,  32  L.  Ed. 
474.     See  the  title  PLEADING. 

19.  Acknowledgment  before  suit  brought 
essential  to  admissibility. — Hollingsworth 
V.  Flint,  101  U.  S.  591,  596,  25  L.  Ed.  1028. 
See  the  title  ACKNOWLEDGMENTS, 
vol.  1,  p.   76. 

20.  What  pro©f  of  due  execution  in- 
cludes.— Carver  v.  Jackson.  4  Pet.  1,  7  L. 
Ed.  761;  Kelly  v.  Jackson,  6  Pet.  622,  632, 
8  L.  Ed.  523;  Crane  v.  Morris,  6  Pet.  598, 
8    L   Ed.   514. 

But  in  Pennsylvania  it  has  been  held 
that  where  there  is  sufficient  proof  of  the 
signature  to  a  deed,  it  will  be  admitted 
in  evidence  without  proof  of  sealing  and 
delivery.  Lesher  v.  Levan,  2  Dall.  96,  1 
L.  Ed.  305. 

21.  Instruments  under  seal  must  be 
proved  by  testimony  of  subscribing  wit- 
nesses.— Clarke  v.  Courtney,  5  Pet.  319, 
8  L.  Ed.  140;  Fox  v.  Palmer,  2  Dall.  214, 
1  L.  Ed.  354. 

22.  Clarke  v.  Courtney,  5  Pet.  319,  8  L. 
Ed.  140. 

23.  Mode  of  proof  where  witnesses  are 
dead.— Clarke  v.  Courtney,  5  Pet.  319,  8 
L.  Ed.  140;  Stebbings  v.  Duncan,  108  U.  S. 
32,  44,  27   L.   Ed.   641. 

24.  Mode  of  proof  where  witnesses  can- 
not be  found. — Clarke  v.  Courtney,  5  Pet. 
319,  8   L.   Ed.   140. 

5  U  S  Enc— 30 


Evidence  that  a  subscribing  witness  to 
a  deed  had  been  diligently  inquired  after, 
and  that  he  had  gone  to  sea,  and  been  ab- 
sent for  four  years,  without  having  been 
heard  from,  is  sufficient  to  let  in  secondarv 
proof  of  his  handwriting.  Spring  v. 
South  Carolina  Ins.  Co.,  8  Wheat.  268,  5 
L.  Ed.  614. 

25.  Mode  of  proof  where  witnesses  are 
not  within  jurisdiction  of  court. — Clarke  v. 
Courtney,    5    Pet.    319,   8   L.    Ed.    140. 

Where  the  subscribing  witnesses  to  a 
deed  reside  in  a  foreign  country,  proof 
of  execution,  by  proof  of  their  handwrit- 
ing, is  sufficient.  Hanrick  v.  Patrick,  119 
U.  S.  156,  172,  30  L.  Ed.  390. 

26.  Mode  of  proof  where  witnesses  are 
otherwise  incapable  of  being  produced. — 
Clarke  v.  Courtney,  5  Pet.  319,  8  L.  Ed. 
140. 

27.  Presumption  that  witness  would  not 
have  subscribed  to  false  attestation. — 
Clarke  v.  Courtney,  5  Pet.  319,  8  L.  Ed. 
140. 

28.  Proof  of  handwriting  of  party  ex- 
ecuting instrument. — Clarke  v.  Courtney, 
5  Pet.   319,  8  L.   Ed.  140. 

29.  Clarke  v.  Courtney,  5  Pet.  319,  8  L. 
Ed.  140. 

30  Mode  of  proof  where  both  of  sub- 
scribing witnesses  are  dead.  —  SteKbins  v. 
Duncan,   ins  U.  S.  32,   15,  27  L.  Ed.  641. 

31.  One  of  witnesses  interested  and  the 
other  residing  in  county. — Davidson  v. 
Bloomer,  1  Dall.   123,  1  L.  Ed.  64. 
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more  weight  as  evidence  than  the  mere  unexplained  proof  of  the  handwriting 
of  a  witness,  after  his  death ;  the  one  affords  only  a  presumption  of  the  due 
execution  of  the  deed,  from  the  mere  fact  that  the  signature  of  the  witness  is 
to  the  attestation  clause ;  the  other  is  a  deliberate  affirmation  by  the  witness, 
upon  oath,  before  a  competent  tribunal,  of  the  material  facts  to  prove  the  ex- 
ecution.^2 In  some  of  the  states  a  statutory  mode  of  proving  deeds  conveying 
real  estate  is  prescribed  which  is  sufficient  to  render  them  admissible  in  evi- 
dence  without   proof  by   the   subscribing  witnesses.33 

Memorandum  of  Attestation  Not  Conclusive. — The  memorandum  of  at- 
testation to  a  deed,  whether  it  be  general  or  special,  is  not  conclusive  as  to  the 
ceremony  of  the  execution  of  the  instrument  to  which  it  is  annexed,  but  may 
be  explained  by  the  testimony  of  the  witnesses  themselves,  or  by  reference  to 
the    testimonium   clause   of   the   instrument,   as   showing  the    facts   and    circum- 


32.  Probate  of  deed  for  purpose  of  re- 
cording.—Crane  v.  Morris,  6  Pet.  598,  8 
L.  Ed.  514. 

In  Pennsylvania  a  deed  the  execution 
of  which  is  sworn  to  by  one  witness  be- 
fore a  magistrate,  who  certifies  the  same, 
is  sufficiently  proved  to  be  admitted  in 
evidence,  though  such  deed  was  not 
recorded.  McDill  v.  McDill,  1  Dall.  63, 
1  L.  Ed.  38.  See  post,  "Recording  Not 
Essential    in    Pennsylvania,"    II,    C,    2,    b, 

(1).   (O. 

Under  the  Tennessee  statute,  act  of 
Nov.  23,  1809,  relating  to  the  probate  and 
registration  of  deeds  conveying  land  to 
which  the  Indian  title  had  not  been  ex- 
tinguished at  the-  time  of  the  execution 
and  registration,  such  a  deed  to  have  been 
admissible  in  evidence  to  prove  title  must 
have  been  proved  by  one  or  more  sub- 
scribing witnesses  in  a  court  of  record,  or 
before  a  judge  of  the  superior  courts; 
proof  by  the  acknowledgment  of  the 
grantor  was  not  sufficient  to  warrant  its 
admission.  Scott  v.  Reid,  10  Pet.  524, 
525,   9   L.    Ed.   519. 

Sufficient  prima  facie  evidence  of  ex- 
ecution under  laws  of  New  York. — The 
plaintiff  claimed  title  under  a  marriage 
settlement,  purporting  to  be  executed  the 
13th  of  January,  1758,  by  an  indenture  of 
release,  between  M.  P.,  of  the  first  part, 
R.  M.  of  the  second  part,  and  J.  P.  and 
B.  R.  of  the  third  part;  whereby,  in  con- 
sideration of  a  marriage  intended  to  be 
solemnized  between  R.  M.  and  M.  P.,  etc., 
R.  M.  and  M.  P.  granted,  etc.,  to  J.  P.  and 
B.  R,  "in  their  actual  possession  now  be- 
ing, by  virtue  of  a  bargain  and  sale  to 
them  thereof  made,  for  one  whole  year, 
by  indenture  bearing  date  the  day  next 
before  the  date  of  these  presents,  and  by 
force  of  the  statute  for  transferring  uses 
into  possession,  and  to  their  heirs,''  etc., 
upon  certain  trusts  therein  mentioned. 
Thi^  indenture,  signed  and  sealed  by  the 
parties,  and  attested  by  the  subscribing 
witnesses  to  the  sealing  and  delivery 
thereof,  with  a  certificate  of  the  proof  of 
the  due  execution  by  W.  L.,  one  of  the 
witnesses,  before  a  judge  of  the  supreme 
court  of  the  state  of  New  York,  dated  the 
5th  of  Aoril,  17«7,  and  of  the  recording 
thereof  in  the  secretary's  office  of  New 
York,     was     offered     in    evidence     by    the 


plaintiff,  and  objected  to,  on  the  ground, 
that  the  certificate  of  the  execution  was 
not  legal  and  competent  evidence,  and  did 
not  entitle  the  plaintiff  to  read  the  deed, 
without  proof  of  its  execution;  a  witness 
was  sworn,  who  proved  the  handwriting 
of  W.  L.,  and  of  the  other  subscribing 
witness,  both  of  whom  were  dead;  the 
certificate  of  the  judge  of  the  supreme 
court  of  New  York  stated,  that  W.  L. 
had  sworn  before  him,  that  he  saw  the 
parties  to  the  deed,  "sign  and  seal  the  in- 
denture, and  deliver  it  as  their,  and  each 
of  their,  voluntary  acts  and  deeds,"  etc. 
According  to  the  laws  of  New  York,  there 
was  sufficient  prima  facie  evidence  of  the 
due  execution  of  the  indenture;  not  merely 
of  the  signing  and  sealing,  but  of  the  de- 
livery, to  justify  the  court  in  admitting 
the  deed  to  be  read  to  the  jury;  and  in 
the  absence  of  all  controlling  evidence, 
the  jury  would  have  been  bound  to  find 
that  the  deed  was  duly  executed.  Carver 
v.  Jackson,  4  Pet.  1,  7  L.  Ed.  761. 

33.  Under  the  Alabama  statute,  Clay's 
Dig.  161,  §  1,  an  original  and  absolute 
deed,  duly  acknowledged  and  recorded,  is 
admissible  in  evidence  without  further 
proof.  Griffin  v.  Reynolds,  17  How.  609, 
611,    15    L.    Ed.   229. 

Under  the  law  of  Arkansas  (Digest  of 
the  Laws  of  1848,  by  English  and  Hemp- 
stead, p.  268,  §  26),  every  deed  or  instru- 
ment of  writing  conveying  or  affecting 
real  estate,  when  acknowledged  or  proved 
and  certified  as  prescribed  by  the  statute, 
and  recorded,  may  be  read  in  evidence  in 
any  court  in  that  state  without  further 
proof  of  execution.  Thomas  v.  Lawson, 
21  How.  ::r:t,  338,  16  L.  Ed.  82. 

By  the  law  of  California,  act  of  April 
16.  1850,  §§  4,  29,  deeds  conveying  real 
property  may  be  read  in  evidence  in  any 
action  when  verified  by  certificates  of  ac- 
knowledgment, or  proof  of  their  execu- 
tion by  the  grantors  before  a  notary  pub- 
lic. Houghton  ?'.  Jones,  1  Wall.  702,  17 
L.  Ed.  503. 

Under  the  Tennessee  act  of  1821,  any 
deed  conveying  land  if  it  had  been  ac- 
knowledged before  a  judge  of  the  late 
superior  courts  or  before  any  court  of 
record,  and  registered  in  any  register's 
office  in  the  state,  was  admissible  in  evi- 
dence,  but   no  person   claiming   under   the 
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stances    set    forth    in    that   clause,   and   which   the    witnesses   were   called   on    to 
attest/"'4 

(bb)  Where  There  Are  No  Subscribing  Witnesses. — Where  there  arc  no 
subscribing  witnesses  to  a  deed,  the  signature  of  the  grantor  may  be  proved  by 
any  one  acquainted  with  his  handwriting.35 

(c)  Recording  Not  Essential  in  Pennsylvania. — In  Pennsylvania  a  deed  duly 
probated  is  admissible  in  evidence  though  it  has  not  been  recorded.30 

(d)  Antiquity  of  Deed  as  Affecting  Its  Admissibility. — Where  a  deed  con- 
veying real  estate  is  old,  the  requirements  as  to  the  proof  of  execution  that  will 
render  it  admissible  in  evidence  are  less  rigorous  than  in  the  case  of  a  youn°- 
instrument,37  especially  if  there  has  been  possession  or  a  claim  of  title  under  it.38 

(2)  Deed  Purporting  to  Have  Been  Executed  by  an  Agent. — To  warrant  the 
admission  in  evidence  of  a  deed  purporting  to  have  been  executed  by  an  a^ent, 
the  authority  of  the  agent  must  be  proved.39 

(3)  Deed  Made  in  Pursuance  of  a  Decree  of  Court. — A  deed  conveying  land 
made  in  pursuance  of  a  decree  of  court,  if  made  by  the  owner  of  the  fee,  is 
admissible  in  evidence  without  proof  of  the  decree;40  and  this  though  the  deed 
recites  that  it  was  made  in  pursuance  of  the  decree.41 

(4)  Deed  of  Lands  Sold  for  Taxes. — A  deed  of  lands  sold  for  taxes  cannot 
be  read  in  evidence,  without  proof  that  the  requisites  of  the  law  which  sub- 
jected the  land  to  taxes  had  been  complied  with.42 


same  title  could  be  affected  thereby. 
Scott  v.  Reid,  10  Pet.  524,  528,  9  L.  Ed. 
519. 

Under  a  Texas  statute  a  deed  if  duly  ac- 
knowledged and  recorded  is  admissible  in 
evidence  without  proof  of  its  execution, 
if  the  party  desiring  its  introduction  files 
among  the  papers  of  the  suit  three  days 
before  the  commencement  of  the  trial, 
and  gives  notice  of  the  filing  to  the  oppo- 
site party,  unless  such  opposite  party,  or 
some  one  for  him,  within  one  day  after 
the  notice,  files  an  affidavit  that  he  be- 
lieves the  instrument  to  be  forged. 
Younge  v.  Guilbeau,  3  Wall.  636,  640,  18 
L.  Ed.  262. 

34.  Memorandum  of  attestation  not  con- 
clusive.— Ladd  v.  Ladd,  8  How.  10,  33.  12 
L.  Ed.  967.  See,  also,  the  titles  DEEDS. 
ante,  p.  245;  MARRIAGE  CONTRACTS 
AXD  SETTLEMENTS. 

35.  Mode  of  proof  where  there  are  no 
subscribing  witnesses. — United  States  v. 
Moreno,   1   Wall.   400,   403,   17   L.   Ed.   633. 

36.  In  Pennsylvania  recording  not  es- 
sential to  admissibility. — Hamilton  v.  Gall- 
oway. 1   Dall.   93d.  1   L.   Ed.  51. 

Deeds  under  seal. — Shrider  v.  Morgan, 
1  Dall.  68,  69,  1  L.  Ed.  40;  McDill  v.  Mc- 
Dill,  1  Dall.  63,  64,  1  L.  Ed.  38. 

37.  Plaintiff  produced  a  deed,  bearing 
date  sixty-three  years  before  suit  brought, 
appearing  on  inspection  to  be  ancient;  one 
of  the  witnesses  proved  to  be  dead,  the 
other  not  known.  Possession  had  not  at- 
tended the  deed,  and  no  other  account 
was  given  of  it,  or  the  witnesses,  than  by 
the  evidence  of  a  person  who  swore  he 
had  well  known  one  of  the  witnesses, 
and  had  seen  many  deeds  and  papers 
signed  by  him,  and  from  thence  believed 
his  name  to  this  deed,  to  be  in  his  hand- 
writing, but  had  never  seen  him  write.  It 
was   held   that   there   was    sufficient   proof 


of  the  deed,  considering  its  antiquity,  to 
warrant  its  admission  in  evidence.  Thomas 
v.  Horlocker,  1  Dall.  14,  1  L.  Ed.  17. 

38.  Where  a  deed  is  more  than  thirty 
years  old,  and  is  proved  to  have  been  in 
possession  of  the  lessors  of  the  plaintiffs 
in  ejectment,  and  actually  asserted  by 
them  as  the  ground  of  their  title  in  a 
chancery  suit,  it  is  admissible  in  evidence, 
without  regular  proof  of  its  execution  by 
the  subscribing  witnesses.  Barr  v.  Gratz, 
4  Wheat.  213,  4  L.  Ed.  553.  See,  also, 
Coulson  v.  Walton,  9  Pet.  62,  72.  9  L.  Ed. 
51. 

A  deed  of  land  in  Missouri,  in  1804, 
attested  by  two  witnesses,  purporting  to 
have  been  executed  in  the  presence  of  a 
syndic,  presented  to  the  commissioners  of 
the  United  States  in  1811,  and  again 
brought  forward  as  the  foundation  of  a 
claim  before  the  commissioners  in  1835, 
was  held  to  be  admissible  in  evidence  forty 
years  after  it  purported  to  have  been  ex- 
ecuted. Stoddard  v.  Chambers,  2  How. 
2S4,  11  L.  Ed.  269. 

Where  there  has  been  possession  for 
more  than  twenty  years,  a  sheriff's  deed 
is  admissible  in  evidence,  though  the 
record  is  not  produced.  Burke  v.  Ryan,  1 
Dall.  94,  1  L.  Ed.  51.  See  the  title  SHER- 
IFFS'. CONSTABLES'  AND  MAR- 
SHALS'  SALES. 

39.  Deed  purporting  to  have  been  ex- 
ecuted by  an  agent. — Scott  v.  Reid,  10  Pet. 
.v.'  I.  530,  9  L  Ed.  519.  See  the  title  PRIN- 
CIPAL   AND   AGENT. 

40.  Deed  made  in  pursuance  of  a  decree 
of  court. — Games  v.  Stiles.  14  Pet.  322, 
326,  10  L  Ed.  476;  Hendrick  v.  Neely,  10 
Wall.  364,  365,  19  L.  Ed.  947. 

41.  Games  v.  Stiles,  14  Pet.  322,  326,  10 
L.  Ed.  476. 

42.  Deed  of  lands  sold  for  taxes. — 
Games  V.  Stiles,  14  Pet.  322,  10  L.  Ed.  476. 
Sec  the  title  TAXATION'. 
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(5)  Foreign  Deeds. — A  deed  executed  in  Wisconsin,  and  attested  by  the 
seal  of  a  court,  stamped  upon  the  paper,  instead  of  on  wax  or  a  wafer,  is  ad- 
missible in  evidence  in  Arkansas.43  A  deed  executed  in  England  and  recorded 
in  Pennsylvania  is  admissible  in  evidence  in  Pennsylvania;  'so  is  one  executed 
in  England  and  acknowledged  in  Pennsylvania,  but  not  recorded.44  Where  the 
grantor  and  all  the  subscribing  witnesses  are  residents  of  a  foreign  country, 
proof  of  the  execution  of  a  deed,  by  proof  of  the  handwriting  of  the  subscrib- 
ing witnesses,  is  sufficient.45  Where  a  deed  executed  in  a  foreign  country  was 
signed,  sealed,  and  delivered  in  the  presence  of  two  witnesses,  one  of  whom 
was  a' justice  of  the  peace,  who  certified  that  the  grantor  personally  appeared 
before  him  and  acknowledged  its  execution,  and  the  other  made  affidavit  of  that 
fact,  which  was  certified  by  the  consul  of  the  United  States,  it  was  held  to  be 
good  as  evidence  in  this  country.40  The  character  and  sufficiency  of  the  proof 
that  will  render  a  foreign  deed  admissible  in  evidence,  is,  in  many  of  the  states, 
determined  by  statute.47 

(6)  Copies  of  Deeds. — Under  the  laws  of  Tennessee,  where  a  deed  is 
recorded  without  legal  proof  of  its  execution,  a  copy  of  the  record  is  riot  ad- 
missible in  evidence.48  But  a  copy  of  the  record  of  a  deed  which  has  been 
registered  twenty  years  or  more  is  admissible  though  the  acknowledgment  of 
the  deed  and  the  certificate  thereof  are  not  such  as  the  law  requires.49  In 
Pennsylvania,  prior  to  the  revolution,  a  copy  of  a  deed  enrolled  in  the  King's 
Bench,  in  England,  proved  before  the  Lord  Mayor  of  London  to  be  a  true  one, 
was  admitted  in  evidence  to  support  a  title  to  lands  in  the  province.50  Where 
a  deed  of  land  in  Texas  was  executed  in  Louisiana,  and  recorded  in  a  notary's 
books,  a  copy  of  it  which  had  been  compared  with  the  original  by  a  witness  who 
was  acquainted  with  the  handwriting  of  the  notary  and  one  of  the  subscribing 
witnesses,  both  of  whom  were  dead,  was  held  to  have  been  properly  admitted  in 
evidence.51  A  certificate  of  a  person  who  styles  himself  clerk  of  a  county 
court,  that  a  paper  to  which  his  certificate  is  annexed,  is  a  copy  of  a  deed  taken 


43.  Attestation  by  seal  of  court  stamped 
upon  the  paper. — Pillow  v.  Roberts,  13 
How.    172.  14  L.  Ed.  228. 

44.  Deed  executed  in  England  and  ac- 
knowledged or  recorded  in  Pennsylvania. 
— Morris  v.  Vanderen,  1  Dall.  64,  1  L. 
Ed.   38. 

45.  Proof  of  handwriting  of  subscribing 
witnesses. — Hanrick  v.  Patrick,  119  U.  S. 
156.  172,   30   L.   Ed.   390. 

46.  Certificate  and  affidavit  of  acknowl- 
edgment.— Hanrick  v.  Patrick,  119  U.  S. 
156.   170,   172,  30  L.   Ed.  390. 

47.  A  deed  for  lands  in  Illinois,  exe- 
cuted in  another  state  and  acknowledged 
in  conformity  with  its  laws  at  the  time  of 
execution,  may  be  lawfully  recorded  in 
Illinois,  and  read  in  evidence  without  fur- 
ther proof  of  execution.  Session  Laws, 
Illinois.  1847,  p.  47.  §  3.  Little  v.  Hern- 
don.  10  Wall.  26,  32,  19  L.  Ed.  878;  Se- 
crist  v.  Green,  3  Wall.  744,  752,  18  L.  Ed. 
153;  Carpent.-r  v.  Dexter,  8  Wall.  513,  530, 
19  L  Ed.  126;  Long  v.  Patton,  154  U.  S., 
appx.,  573,  574,  19  L.  Ed.  881;  Underhill  v. 
Patton.  154   Q.  S.  appx.,  575,  19  L  Ed.  882. 

A  deed  to  land  lying  in  the  territory  of 
Dakota,  executed  and  acknowledged  in 
Minnesota  Ik- fore  a  notary  public  with  an 
official  seal,  was  sufficiently  executed  to 
admit  it  to  record  on  the  certificate  of 
the  notary  public  under  the  laws  of  Da- 
kota Territory  of  1872-73.  The  omission 
of  the  recorder  who  entered  the  deed  on 


the  records  to  also  copy  the  notary's  seal 
will  not  so  affect  the  deed  itself  as  to  make 
it  inadmissible  in  evidence,  though  the 
statute  provided  that  every  duly  recorded 
instrument  in  writing,  acknowledged  or 
proved,  shall  without  further  proof  be  ad- 
missible in  evidence.  Smith  v.  Gale,  144 
U.  S.  509-,  522,  36  L.  Ed.  521. 

By  the  laws  of  North  Carolina  and 
Tennessee,  where  a  deed  of  land  in  Ten- 
nessee was  executed  in  North  Carolina, 
by  grantors  residing  there  in  1792,  proved 
in  1797,  by  one  of  the  subscribing  wit- 
nesses, before  a  judge  in  North  Carolina, 
and  recorded  in  1808,  in  the  proper  county 
of  Tennessee,  its  probate  and  registration 
is  sufficient  to  warrant  its  admission  in 
evidence.  Blackwell  v.  Patton,  7  Cranch 
471,  3  L.  Ed.  408. 

Probate  of  deed  executed  out  of  the 
state  held  insufficient  to  warrant  its  ad- 
mission in  evidence  under  the  Tennessee 
statutes.  Scott  v.  Reid,  10  Pet.  524,  529, 
9   L    Ed.   519. 

48.  Admissibility  of  copies  under  laws 
of  Tennessee. — McEwen  v.  Den,  24  How. 
242,  244,   16   L   Ed.   672: 

49.  Act  1839,  §  9.  Webb  v.  Weather- 
head,  17  How.  576,  15   L.   Ed.  35. 

50.  Copies  of  foreign  deeds. — Hyam  v. 
Edwards,    1    Dall.   1,  1  L.   Ed.   11. 

51.  White  v.  Burnley,  20  How.  235,  15 
L.  Ed.  886. 
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from  the  records  of  the  court,  without  the  certificate  of  the  presiding  judge, 
that  the  attestation  of  the  clerk  is  in  due  form,  is  not  such  a  certificate  as  the 
act  of  congress  requires  to  render  the  copy  admissible  in  evidence.52  The 
Texas  statute,  which  provides  that  when  a  party  shall  file  an  affidavit  of  the  loss 
of  an  instrument  recorded  under  the  statute,  or  of  his  inability  to  procure  the 
original,  a  certified  copy  of  the  record  shall  be  admitted  in  like  manner  as  the 
original,  does  not  dispense  with  the  proof  which  is  exacted  when  the  original 
instrument  is  filed,  in  case  an  affidavit  alleging  a  belief  of  its  forgery,  is  made.53 
In  order  to  render  a  certified  copy  of  a  deed  admissible  in  evidence,  in  Texas 
it  must  be  filed  with  the  papers  in  the  cause  at  least  three  days  before  the  com- 
mencement of  the  trial ;  but  the  affidavit  of  loss  of  the  original  deed  need  not 
be  filed  until  the  trial.54 

c.  Contracts. — Where  a  great  length  of  time  has  elapsed  since  the 
signing  of  a  contract,  circumstances  are  viewed  as  having  an  important  bear- 
ing upon  the  question  as  to  the  character  and  amount  of  proof  of  execution 
that  should  be  required  to  warrant  the  admission  of  the  contract  in  evidence.55 

d.  Powers  of  Attorney. — A  power  of  attorney  authenticated  before  a 
regidor,  in  the  state  of  Coahuila  and  Texas,  is  admissible  in  evidence  in  this 
country,  upon  proof  of  the  handwriting  of  the  regidor  and  the  assisting  wit- 
nesses, where  they  are  dead  or  beyond  the  jurisdiction  of  the  court.56 

Where  a  power  of  attorney  is  offered  in  evidence  forty  years  after 
its  execution,'  and  one  of  the  subscribing  witnesses  is  dead  and  it  does  not 
appear  that  the  other  witness  is  alive,  it  will  be  admitted  in  evidence  without 
establishing  its  due  execution,  by  the  production  of  the  subscribing  witnesses. 
It  will  be  sufficient  to  establish  it  by  other  proofs.57 

e.  Copies  of  Letters. — To  warrant  the  introduction  of  a  copy  of  a  letter  in 
evidence,  the  truth  of  the  copy  must  be  established.58 

f.  Memoranda. — To  be  admissible  in  evidence  a  memorandum  must  be  prop- 
erly authenticated  by  the  person  making  it.59 

g.  Plats. — The  fact  that  the  plaintiff  has  given  in  evidence  a  plat  properly 
authenticated,   contained   in  a  volume   in  which  there  are  other  plats,  does  not 


52.  Certificate  of  clerk  of  court  not  suf- 
ficient under  act  of  congress. — Drummond 
V.  Magruder,  9  Cranch  122,  3  L.  Ed.  677. 

51.  Admissibility  cf  copy  of  record  of 
lor*    deed    where    affidavit    of    forgery    is 

made. — Where  such  an  affidavit  is  filed, 
the  party  relying  upon  the  deed  must 
make  proof  of  its  execution,  with  all  its 
essential  formalities,  as  required  by  the 
rule  of  the  common  law.  Younge  v.  Guil- 
beau,  3  Wall.  636,  18  L.   Ed.  262. 

54.  Time  of  filing  copy  and  affidavit  of 
loss  ef  original.— Act.  May  18,  1846  (Pas- 
chal's  Dieest,  art.  3716).  Hanrick  v.  Bar- 
ton, 16  Wall.  166,  21  L.  Ed.  350. 

55.  Proof  of  execution  of  old  contract. 
— Coulson  v.  Walton,  9  Pet.  62,  72,  9  L. 
Ed.  51. 

Evidence  of  due  execution  sufficient  to 
render  bond  admissible. — Nearly  half  a 
century  had  elapsed  since  a  bond  on  which 
the  controversy  was  founded  purported  to 
have  been  executed;  the  obligor,  obligee 
and  both  subscribing  witnesses  were  dead. 
The  instrument  was  executed,  if  at  all, 
when  the  country  was  new  and  unsettled, 
and  the  parties  to  it  were  illiterate  men, 
unacquainted  with  business  transactions. 
There  was  no  proof  of  the  handwriting  of 
one  of  the   subscribing  witnesses,  but  the 


handwriting  of  the  other  was  proved  by 
the  positive  testimony  of  three  witnesses, 
and  the  consideration  of  the  bond  was 
clearly  proved  by  three  other  witnesses. 
It  was  held  that  considering  these  facts 
in  connection  with  all  the  other  facts  and 
circumstances  in  favor  of  the  execution  of 
the  bond,  there  was  sufficient  proof  of  its 
due  execution  to  warrant  its  admission  in 
evidence.  Coulson  v.  Walton,  9  Pet.  62, 
9  L.  Ed.  51. 

56.  Power  of  attorney  authenticated  be- 
fore a  regidor. — Spencer  v.  Lapsley,  20 
How.   264,   274,   15    L.    Ed.   902. 

57.  Power  of  attorney  offered  in  evi- 
dence   forty    years    after    its    execution. — 

Winn  v.  Patterson,  9  Pet.  6G3,  674,  9  L. 
Ed.  206. 

In  this  case  there  was  held  to  be  suffi- 
cient prima  facie  proof  of  the  genuineness 
and  due  execution  of  the  power,  to  be 
left  to  the  jury,  for  their  consideration  of 
its  weight  and  effect.  Winn  v.  Patterson, 
9  Pet.  663,  675.  9  L.  Ed.  266. 

58.  Truth  of  copy  of  letter  must  be  es- 
tablished.— Smith  v.  Carrington,  4  Cranch 
62,  70,  2  L.  Ed.  550. 

c9.  Memorandum  must  be  authenticated 
by  rerson  making  it. — Bates  v.  Preble,  151 
U.  S.  149,  157,  38  L.  Ed.  106. 
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render  another  plat  in  such  volume  admissible  in  evidence  in  defendant's  be- 
half, without  authentication.60 

h.  Protests  under  Which  Duties  on  Imported  Articles  Have  Been  Paid. — The 
failure  of  the  collector  of  a  port  to  copy  into  records  kept  for  the  purpose  pro- 
tests under  which  duties  on  imported  articles  had  been  paid,  as  he  is  required 
by  law  to  do  in  order  to  be  supplied  with  secondary  evidence  in  the  event  of 
the  original  protest  being  lost,  should  not  be  used  to  the  importer's  disadvantage, 
and  will  not  impair  the  value  of  the  original  as  evidence,  if  produced.61 

3.  Weight  and  Sufficiency — a.  Recitals  in  Deeds. — Recital  of  a  Lease 
in  an  Old  Deed. — "Leases,  like  other  deeds  and  grants,  may  be  presumed  from 
long  possession,  which  cannot  otherwise  be  explained;  and  under  such  circum- 
stances, a  recital  of  the  fact  of  such  a  lease,  in  an  old  deed,  it  far  stronger  pre- 
sumptive proof  in  favor  of  such  possession  under  title,  than  the  naked  pre- 
sumption arising  from  a  mere  unexplained  possession."62 

b.  Memorandum  of  Date  of  Recording  Made  on  Record  of  Deed. — A  certi- 
fied copy  of  a  memorandum  of  the  date  of  recording  made  at  the  foot  of  the 
record  of  a  deed,  without  signature,  is  conclusive  evidence  that  the  deed  was 
recorded  at  the  date  mentioned.03 

c.  Letters. — The  existence  of  a  power  of  attorney  cannot  be  established  by 
a  statement  in  a  letter  written  by  the  alleged  attorney  after  he  had  violated  his 
obligation  as  a  faithful  agent.64  In  an  action  for  breach  of  contract,  a  letter 
written  by  the  plaintiff,  and  against  his  interest,  is  not  conclusive  of  the  facts 
therein  stated,  and  does  not  preclude  the  plaintiff  from  showing  the  actual  facts, 
or  explaining  the  circumstances  under  which  the  letter  was  written.65 

d.  Invoices. — An  invoice  is  neither  a  bill  of  sale  nor  evidence  of  a  sale,  and, 
standing  alone,   furnishes  no  proof  of  title.66 

e.  Entries  in  Books  of  Account. — Entries  in  books  of  account  are  always  ex- 
plainable, and  the  truth  of  a  transaction  can  be  shown  independent  of  them.67 

D.  Affidavits. — Where  a  witness  for  the  plaintiff  has  made  an  affidavit  set- 
ting forth  one  state  of  facts  and  afterward  made  a  deposition  stating  an  entirely 
different  case  upon  which  the  plaintiff  relies,  the  affidavit  becomes  not  only  evi- 
dence affecting  the  credibility  of  the  witness  but  also  affirmative  evidence  of 
the  facts  stated  therein,  where  it  was  introduced  by  the  plaintiff  during  the 
cross-examination  of  one  of  the  defendant's  witnesses.68  A  copy  of  an  affidavit 
served  in  support  of  an  order  to  show  cause  is  competent  evidence  of  an  ad- 
mission by  the  affiant  of  the  truth  of  the  matter  therein  contained.69  In  an 
action  for  the  specific  performance  of  an  agreement  to  convey  lands  of  a  certain 
value,  the  ex  parte    affidavit  of    valuers,    even    if  it    contains  evidence    of    their 


60.  Plats. — Chirac  v.  Reinecker,  2  Pet. 
613.  7  L.   Ed.  538. 

61.  Protests  under  which  duties  on  im- 
ported articles  have  been  paid. — Schell  v. 
Fouchc,   138  U.  S.  562,  569,  34  L.   Ed.   1040. 

62.  Recital  of  a  lease  in  an  old  deed. — 
Carver  v.  Jackson,  4  Pet.  1,  84,  7  L.  Ed. 
761. 

As  to  estoppel  bv  a  recital  in  a  deed, 
see   the   title    ESTOPPEL. 

63.  Memorandum  of  date  or  recording; 
deed.— Stebbins  v.  Duncan,  108  U.  S.  32, 
50.  27  L   Ed.  641. 

64.  Letter  insufficient  to  establish  exist- 
ence of  power  of  attorney. —  Combs  v. 
Hodge,  21    How.  397,  404,  16  L.  Ed.  115. 

65.  Letter  of  a  party,  against  interest. — 
Anvil  Min.  Co.  v.  Humble,  153  U.  S.  540, 
552,  38    I.    Ed.  814. 

66.  Invoice  not  proof  of  title. — Dows  v. 
National  Exchange  Bank,  oi  U.  S.  618, 
23   L,    Ed.   214.     Sec   the  title   SALES. 


67.  Entries  in  books  of  account  explain- 
able.—The  Patapsco,  13  Wall.  329,  334,  20 
L.   Ed.  696. 

Entries  in  the  journal  and  ledger  of  one 
who  had  furnished  supplies  to  a  ship  in  a 
foreign  port,  while  tending  to  show  that 
credit  was  given  to  the  owners  of  the  ves- 
sel to  the  exclusion  of  a  credit  to  the  ves- 
sel, were  held  not  to  be  conclusive  of  that 
fact.  The  Patapsco,  13  Wall.  329,  334,  20 
L.  Ed.  696. 

68.  Affidavit  contradictory  of  deposition 
made  by  affiant. — Connecticut  Mut.  Life 
Ins.  Co.  7'.  Hillmon.  188  U.  S.  208,  212.  47 
L  Ed.  446.  See  the  title  AFFIDAVITS, 
vol.   1,  p.   202. 

69.  Copy  of  affidavit  served  in  support 
of  order  to  show  cause. — National  Steam- 
ship Co.  v.  Tugman.  143  U.  S.  28.  31.  36  L. 
Ed.  63.  See  the  title  AFFIDAVITS,  vol. 
1,  p.  202. 
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authority  to  make  the  valuation,  is  not  admissible  in  evidence.70  An  affidavit 
and  bank  book  comprising  evidence  of  certain  sums  of  money  possessed  by  the 
accused  at  different  times,  is  inadmissible  in  the  trial  of  a  Chinese  inspector 
on  the  charge  of  extortion,  where  such  sums  are  not  shown  to  have  any  con- 
nection with  the  money  alleged  to  have  been  extorted  and  the  amounts  fail  to 
correspond  with  the  sums  alleged  to  have  been  extorted.71 

DOGS.— See  the  title  AnimalS,  vol.  1,  p.  317. 

DOING  BUSINESS. — See,  also,  the  title  Foreign  Corporations.    See  note  1 
DOLLAR.— See,  also,  the  titles  Payment;  Tender.     A  dollar  is  the  unit  of 
our  currency.     It  always  means  money,  or  what  is  regarded  as  money.2 


70.  Ex  parte  affidavit  of  valuers. — Mc- 
Iver  v.  Kyger,  3  Wheat.  53,  57,  4  L.  Ed. 
332.  See  the  titles  AFFIDAVITS,  vol.  1, 
p.    202;    VENDOR    AND    PURCHASER. 

71.  Affidavit  as  to  money  possessed  by 
defendant  on  trial  for  extortion. — Wil- 
liams v.  United  States,  168  U.  S.  295, 
382,  42  L.  Ed.  509.  See  the  titles  AF- 
FIDAVITS, vol.  1,  p.  202;  EXTORTION. 

1.  Doing  business. — A  railroad  455  miles 
long,  42  miles  of  which  were  in  a  state 
other  than  that  by  which  it  was  incor- 
porated, held  to  be  doing  business  within 
the  state  where  the  42  miles  were,  within 
the  meaning  of  act  taxing  all  railroad 
companies  "doing  business  within  the 
state  and  upon  whose  road  freight  may  be 
transported."  Erie  R.  Co.  v.  Pennsylvania, 
21  Wall.  492,  22  L.  Ed.  595.  See,  generally, 
the  title   TAXATION. 

In  Knights  Templars',  etc.,  Co.  v.  Jar- 
man.  187  U.  S.  197,  204,  47  L.  Ed.  139,  it 
is  said:  "It  seems  to  us  quite  clear  that 
the  declaration  of  the  proviso  that  cor- 
porations 'doing  business  under  this  act' 
shall  not  be  subject  to  the  general 
insurance  laws  of  the  state,  applies  only 
to  corporations  which  took  out  a  certifi- 
cate of  authority  from  the  insurance 
department  to  do  business  on  the  as- 
sessment plan,  and  to  policies  thereafter 
issued  by  such  companies,  notwithstanding 
the  fact  that  such  companies  may  have 
issued  policies  under  the  general  insurance 
laws  of  the  state  prior  to  the  act  of  1887. 
The  words  doing  business  evidently  refer 
to  issuing  policies  and  not  to  paying  them. 
A  man  does  business  when  he  contracts 
obligations — he  ceases  to  do  business 
when  he  discharges  them."  See,  gen- 
erally, the  title  INSURANCE. 

2.  Dollar. — United  States  v.  Van  Auken, 
96  U.  S.  366,  368,  24  L.  Ed.  852. 

In  Bank  v.  Supervisors,  7  Wall.  26,  30, 
19  L.  Ed.  60.  it  is  said:  "The  dollar  note 
is  an  engagement  to  pay  a  dollar  and  the 
dollar  intended  is  the  coined  dollar  of  the 
United  States;  a  certain  quantity  in 
weight  and  fineness  of  gold  or  silver, 
authenticated  as  such  by  the  stamp  of  the 
government.  No  other  dollars  had  before 
been  recognized  by  the  legislation  of  the 
national  government  as  lawful  money." 

In  Bronson  v.  Rodes,  7  Wall.  229,  249, 
19    L-    Ed.    141,    it    is    said:      "The    phrase 


dollars  payable  in  gold  and  silver  coin, 
lawful  money  of  the  United  States,'  may 
be  answered  without  much  difficulty. 
Every  such  dollar  is  a  piece  of  gold  or 
silver,  certified  to  be  of  a  certain  weight 
and  purity,  by  the  form  and  impress  given 
to  it  at  the  mint  of  the  United  States,  and 
therefore  declared  to  be  legal  tender  in 
payments.  Any  number  of  such  dollars  is 
the  number  of  grains  of  standard  gold  or 
silver  in  one  dollar  multiplied  by  the  given 
number." 

In  Legal  Tender  Cases,  12  Wall.  457, 
623,  20  L.  Ed.  287,  Clifford,  J.,  dissenting, 
said:  "Evidently  the  word  dollar,  as  em- 
ployed in  the  constitution,  means  the 
money  recognized  and  established  in  the 
express  power  vested  in  congress  to  coin 
money,  regulate  the  value  thereof  and  of 
foreign  coin,  the  framers  of  the  constitu- 
tion having  borrowed  and  adopted  the 
word  as  used  by  the  continental  congress 
in  the  ordinance  of  the  6th  of  July,  1785, 
and  of  the  8th  of  August,  1786,  in  which 
it  was  enacted  that  the  money  unit  of  the 
United  States  should  be  'one  dollar,'  and 
that  the  money  of  account  should  be 
dollars  and  fractions  of  dollars,  as  subse- 
quently provided  in  the  ordinance  estab- 
lishing a  mint." 

Confederate  notes.— In  the  Confederate 
Note  Case,  19  Wall.  548,  557,  22  L.  Ed. 
196,  it  is  said:  "The  anomalous  condition 
of  things  at  the  South  had  created  in  the 
meaning  of  the  term  dollars  an  ambiguity 
which  only  parol  evidence  could  in  many 
instances  remove.  It  was,  therefore,  held 
in  Thorington  v.  Smith  (8  Wall.  1,  19  L. 
Ed.  361),  where  this  condition  of  things, 
and  the  general  use  of  Confederate  notes 
as  currency  in  the  insurgent  states  were 
shown,  that  parol  evidence  was  admissible 
to  prove  that  a  contract  between  parties 
in  those  states  during  the  war  payable  in 
dollars,  was  in  fact  made  for  the  payment 
of  Confederate  dollars."  To  the  same  ef- 
fect, see  Cook  v.  Lillo,  103  U.  S.  792,  793, 
26  L.  Ed.  460. 

The  omission  of  the  word  dollar,  in  a 
verdict  for  the  plaintiff  in  the  action  of 
assumpsit,  dues  not  affect  the  validity  of  a 
judgment  thereon.  Hopkins  v.  Orr,  124  U 
S.  510.  31  L.  Ed.  523.  See,  also,  the  title 
VERDICT 
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DOMESTIC— See  note  1. 

DOMESTIC  ANIMALS.— See  the  title  Animals,  vol.  1,  p.  317. 

DOMESTICATION. — Of   corporation,   see   the   title   Foreign    Corporations. 

DOMESTIC  JUDGMENTS.— See  the  titles  Appearances,  vol.  2,  p.  436; 
Judgments  and  Decrees. 

DOMESTIC  RELATIONS.— See  the  titles  Husband  and  Wiee;  Master 
and  Servant  ;  Parent  and  Child.  As  to  law  applicable,  see  the  title  Conflict 
of  Laws,  vol.  3,  pp.  1034,  1035. 


1.  Domestic. — A  statute  provided  "that 
all  citizens  of  the  United  States  *  *  * 
shall  be  and  are  hereby  authorized  and 
permitted  to  fell  and  remove  for  building, 
agricultural,  mining,  or  other  domestic 
purposes,  any  timber.''  The  court  said: 
"Counsel  for  the  government  recognizes 
this,  and  substitutes  for  domestic  the 
word  'household,'  and  contends  that  the 
word  'other'  should  be  treated  as  an 
intruder  and  eliminated  from  the  statute, 
and  making  the  latter  read  that  timber 
may  be  felled  for  "building,  agricultural, 
i  lining  or  domestic  purposes.'  But  we 
are  not  permitted  to  take  such  liberty 
with  the  statute,  if  domestic  has  a  mean- 
ing consistent  with  the  intentional  use  of 
the  word  'other.'  It  has  such  meaning. 
It  ra&)   relate,  it  is  true,  to  the  household. 


But,  keeping  its  idea  of  locality,  it  ma> 
relate  to  a  broader  entity  than  the  house- 
hold. We  may  properly  and  accurately 
speak  of  domestic  manufactures,  meaning 
not  those  of  the  household,  but  those  of  a 
county,  state  or  nation,  according  to  the 
object  in  contemplation.  So  in  the  statute 
the  word  domestic  applies  to  the  locality 
to  which  the  statute  is  directed,  and  gives 
permission  to  the  industries  there  prac- 
ticed to  use  the  public  timber.  This 
definition  of  domestic  gives  the  word  an 
apt  and  sensible  meaning,  and  we  must 
regard  the  association  of  the  word  'other' 
with  it  as  designed,  not  as  accidental." 
United  States  v.  United  Verde  Copper  Co., 
196  U.  S.  207,  213,  49  L.  Ed.  449.  See,  gen- 
erally, the  titles  PUBLIC  LAND?; 
TREES  AND  TIMBE::. 


DOMICILE. 

BY    FRANK    STUART. 

I.    Definitions,   Distinctions  and  General  Consideration,  474. 

A.  Definitions,  474. 

1.  Domicile,  474. 

2.  Commercial   Domicile,   474. 

3.  Residence,  475. 

B.  Distinctions,  475. 

1.  Distinction  between  Temporary  and  Permanent  Residence,  475. 

2.  Inhabitancy,   Residence,   and   Domicile   Distinguished,  475. 

C.  General   Consideration,   475. 

II.    No  Person  without  a  Domicile,  476. 

III.  Number  of  Domiciles,  476. 

IV.  Essentials  of  a  Domicile,  476. 

A.  In   General,  476. 

B.  Residence,  476. 

1.  In  General,  476. 

2.  Length  of  Residence,  476. 

C.  Intention  476. 

1.  In  General,  476. 

2.  Bona  Fide   Intention,  476. 

3.  Purpose,  477. 

V.    Abandonment,   Loss  or  Change  of  Domicile,  477. 

A.  General  Consideration,  477. 

B.  Concurrence  of  Residence  with  Intent  to  Remain,  477. 

C.  Intention  to  Return,  477. 

D.  Motive  or  Purpose  Inducing  Change,  478. 

E.  Voluntary   Character,  478. 

F.  Abandonment  of  Domicile  of  Choice — Reverter  of  Domicile  of  Origin, 

478. 

G.  Proof  of  Change,  479. 

VI.   Domicile  of  Particular  Persons,  479. 

A.  Infants,  479. 

1.  During  Life  of  Father,  479. 

2.  After  Death  of  Father,  479. 

a.  In  General,  479. 

b.  Power  of  Mother  to  Change,  479. 

(1)  In  General,  479. 

(2)  Second   Marriage  of   Mother,  479. 

3.  Orphans,  479. 

4.  Change  of  Domicile  by  Infant,  479. 

5.  Wards — Right  of  Guardian  to  Change,  479. 

B.  Married   Women,  480. 

1.  In  General,  480. 

2.  Effect  of   Separation,  480. 

a.  In    General,   480. 

b.  Abandonment   by   Husband,   480. 

c.  Judicial  Separation,  481. 

3.  Separate  Domicile  of  Wife.  481. 

a.  In  General,  481. 

(473) 
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b.  Domicile  for  Purpose  of  Divorce  or  Separation,  481. 

4.  After  Divorce,  481. 

5.  Domicile  of  Widow,  481. 
C.  Exiles  and  Refugees,  481. 

VII.    Evidence,  481. 

A.  In  General,  481. 

B.  Contingent  Events,  482. 

C.  Acts,  482. 

D.  Declarations  or  Statements,  482. 

1.  In  General,  482. 

2.  Statements  in  Wills,  482. 

E.  Residence,  482. 

1.  In  General,  482. 

2.  Length  of  Residence,  483. 

F.  Exercise  of  Political  Rights,  483. 

1.  In  General.  483. 

2.  Voting,  483. 

G.  Ownership  of   Property,  483. 
H.  Payment  of  Taxes,  483. 

I.  Place  of  Business  or   Occupation,  483. 
J.  Presumptions  and  Burden  of  Proof,  483. 

1.  Presumptions,  483. 

2.  Burden  of   Proof,  484. 
K.  Weight  and   Sufficiencv,  484. 

1.  In   General.   484. 

2.  Acts,   Declarations  and  Statements,  485. 

a.  In   General,  485. 

b.  Concurrence  of  Acts  and   Declarations,  485. 

c.  Conflicting  Acts  and  Declarations,  485. 

d.  Statements  in  Wills.  485. 

VIII.    Questions  of  Law  and  Fact,  486. 

CROSS  REFERENCES. 

See  the  titles  Aliens,  vol.  1,  p.  210;  Attachment  and  Garnishment,  vol 
2.  p.  660:  Chinese  Exclusion  Acts.  vol.  3,  p.  769;  Citizenship,  vol.  3,  p.  788 
Conflict  of  Laws,  vol.  3,  p.  1020;  Corporations,  vol.  4,  p.  621;  Courts,  vol 
4.  p.  861  ;  District  of  Columbia,  ante,  p.  404 ;  Divorce  and  Alimony,  ante,  p 
412;  Elections;  Executors  and  Administrators;  Foreign  Corporations 
Foreign  Judgments,  Records  and  Judicial  Proceedings;  Guardian  anh 
Ward;  Infants;  Patents;  Prize;  Venue.    See,  also,  Inhabitant;  Residence 

As  to  citizenship,  domicile,  or  residence  of  corporation,  see  the  titles  Corpora- 
tions, vol.  4,  p.  621  ;  Foreign  Corporations.  As  to  domicile  of  ship,  see*  the 
title  Ships  and  Shipping. 

I.       Definitions,    Distinctions     and   General   Consideration. 

A.  Definitions — 1.  Domicile. — The  domicile  of  a  natural  person  may  be  de- 
fined as  the  state  or  country  where  a  party  actually  or  constructively  has  his 
permanent  home.1 

2.    Commercial  Domicile. — A  commercial  domicile  is  acquired  by  the  main- 

1.  Domicile       defined. — Minor's       Confl.  unlimited     lime.'  "       Mitchell     7\     United 

Laws,    i'     62,    §    :-'::.      Mitchell    v.    United  States.  :.»1   Wall.  350,  35?.  22  L.  Ed.  584. 
States,  '.'i    Wall.   :'."().  22  L.    Ed.   584;  Des-  Story's   definition.— "By   the    term    dom- 

mare  v.  United   States,  93  U.  S.  605,  23  L.  irile,  in  its  ordinary  acceptation,  is  meant 

Ed  the  place  where  a  person  lives  and  has  his 

"Domicile     has     been     thus     defined:  'A  home."      Story's    Conflict    of    Laws,    §    41. 

dence    at     a     particular    place    accom-  Mitchell    v.    United    States,   21    Wall.    350, 

panied   with  positive  or  presumptive  proof  352,  22  T,.  Ed.  584. 
of    an    intention    to    remain    there    for    an  Vattel's  definition. — Domicile  is  a  "hab- 
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tenance  of  a  commercial   establishment  in  a  country,  in  relation  to  transactions 
connected  with  such  establishment.2 

_  3.    Residence. — Residence  is  the  dwelling  in  a  place  for  some  continuance  of 
time.3 

B.  Distinctions — 1.  Distinction  between  Temporary  and  Permanent 
Residence. — The  writers  upon  the  law  of  nations  distinguish  between  a  tem- 
porary residence  in  a  foreign  country,  for  a  special  purpose,  and  a  residence  ac- 
companied with  an  intention  to  make  it  a  permanent  place  of  abode.4 

2.  Inhabitancy,  Residence,  and  Domicile  Distinguished. — A  person  may 
have  his  domicile  in  one  state  and  be  a  resident  of  another  state.5  Inhabitancy 
and  residence  do  not  mean  precisely  the  same  thing  as  domicile,  when  the  latter 
term  is  applied  to  succession  to  personal  estate,  but  they  mean  a  fixed  and  per- 
manent abode  or  dwelling  place  for  the  time  being,  as  contradistinguished 
from  a  mere  temporary  locality  of  existence.6 

C.  General  Consideration. — Domicile  generally  determines  the  particular 
territorial  jurisprudence  to  which  every  individual  is   subjected." 


itation"  fixed  in  any  place,  with  an  in- 
tention of  always  staying  there.  Vatt.,  pp. 
92,  93.  The  Venus,  8  Cranch  253,  278,  3 
L.  Ed.  353. 

Place  of  residence  as  domicile. — See 
post,  "Residence,"  VII,   E. 

2.  Commercial  domicile. — See  Lau  Ow 
Bew  v.  United  States,  144  U.  S.  47,  36  L. 
Ed.  340.  Compare,  The  Nereide,  9  Cranch 
388.  413,  3  L.  Ed.  769;  Lau  Ow  Bew,  Peti- 
tioner, 141  U.  S.  583,  35  L.  Ed.  868;  Wab 
Shing  v.  United  States,  140  U.  S.  424,  35  L. 
Ed.  503.  See,  generally,  the  titles 
ALIENS,  vol.  1,  p.  246;  CHINESE  EX- 
CLUSION ACTS,  vol.  3,  p.  772. 

3.  Residence  defined. — Barney  v.  Oel- 
richs.  138  U.  S.  529,  534,  34  L.  Ed.  1037. 
See  Penfield  v.  Chesapeake,  etc.,  R.  Co., 
134  U.  S.  351,  33  L.  Ed.  940.  See  RESI- 
DENCE. 

Residence  within  meaning  of  attach- 
ment laws. — Within  the  meaning  of  the 
attachment  laws  "residence"  means  an 
actual,  and  not  a  constructive  or  legal  res- 
idence. Penfield  v.  Chesapeake,  etc.,  R. 
Co.,  134  U.  S.  351.  33  L.  Ed.  940;  Barney 
V.  Oelrichs,  138  U.  S.  529,  533.  34  L.  Ed. 
1037.  See  the  title  ATTACHMENT  AND 
GARNISHMENT,  vol.  2,  p.  671. 

"Residence,  in  attachment  laws,  gener- 
ally implies  an  established  abode,  fixed 
permanently  for  a  time,  for  business  or 
other  purposes,  although  there  may  be 
an  intent  existing  all  the  while  to  return 
to  the  true  domicile."  Penfield  v.  Chesa- 
peake, etc.,  R.  Co..  134  U.  S.  351,  358,  33 
L  Ed.  940.     See  RESIDENCE. 

"Resident"  within  the  meaning  of  stat- 
ute of  limitations. — The  fact  that  a  travel- 
ing salesman  residing  in  St.  Louis  wi*1 
his  wife  and  children  sends  his  wife  and 
children  to  Brooklyn.  New  York,  where 
they  take  up  their  residence  and  commence 
to  keep  house,  and  have  resided  there  ever 
since,  does  not  make  him  a  "resident"  of 
New  York,  within  the  meaning  of  the 
term  as  used  in  §  390  of  the  New  York 
statute  of  limitations,  until  he  actually 
changes  his  residence  to  that  state,  even 
thongh  his  actual  domicile  is  in  the  state 


of  New  York,  by  virtue  of  the  fact  that 
his  wife  and  family  reside  there.  Pen- 
field  v.  Chesapeake,  etc.,  R.  Co.,  134  U.  S. 
351,  33  L.  Ed.  940,  cited  in  Barney  v. 
Oelrichs,  138  U.  S.  529,  532,  34  L.  Ed.  1037. 
See  post,  "In  General,"  IV,  C,  1.  See  the 
title  LIMITATION  OF  ACTIONS  AND 
ADVERSE  POSSESSION.  See  RESI- 
DENCE. 

"Inhabitant."— See    INHABITANT. 

4.  Distinction    between    temporary    and 


permanent       residence. — The 
Cranch  253.  278,  3  L.   Ed.  353. 
tie    ALIENS,    vol.    1,    p.    213 
"Length    of    Residence,"    IV, 
also,  RESIDENCE. 

5.  Residence       and       domicile 
guished. — Barney    v.    Oelrichs,    138 
529,    533,    34    L.    Ed.    1037. 


Venus,      8 

See  the  ti- 

See    post, 

B,    2.      See, 


distin- 
U.    S. 


See    the    title 

AND        GARNISH- 

671.     See,  also,   RESI- 


ATTACHMENT 
MENT,  vol.  2,  p. 
DENCE. 

6.  Inhabitancy,  residence,  and  domicile 
distinguished. — Barney  v.  Oelrichs,  138  U. 
S.  529,  533.  34  L-  Ed.  1037.  See  INHABI- 
TANT;  RESIDENCE. 

Inhabitancy  of  corporation. — See  the  ti- 
tles CORPORATIONS,  vol.  4.  p.  621; 
COURTS,  vol.  4,  p.  861;  VENUE. 

"Inhabitant."  and  citizen,  or  alien  dis- 
tinguished.— See  the  titles  ALIENS,  vol. 
1,  p.  212;  CITIZENSHIP,  vol.  3,  p.  795. 
See.  also,  INHABITANT. 

Citizenship  and  residence  distinguished. 
—See  the  titles  CITIZENSHIP,  vol.  3.  p. 
795;  COURTS,  vol.  4,  p.  861.  See,  also, 
RESIDENCE. 

"Inhabitant"  distinguished  from  "resi- 
dent."—See  INHABITANT;  RESIDENT. 

Allegation  of  ''residence,''  as  equivalent 
to  allegation  of  citizenship. — See  the  titles 
CITIZENSHIP,  vol.  3.  p.  795;  COURTS, 
vol.    4.   p.    861.      See.    als<>,    RESIDENCE. 

Corporation  as  inhabitant. — See  the  ti- 
tles CORPORATIONS,  vol.  4,  p.  621; 
VENUE. 

7.  Grover,  etc..  Sewing  Machine  Co.  ?'. 
Radcliffe,  137  U.  S.  2*7.  297.  34  L.  Ed.  R70. 

the   titi^    CONFLICT    OF   LAWS, 
vol.  3,  p.  1020;  VENUE. 
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DOMICILE. 


II.  No  Person  without  a  Domicile. 

A  person  cannot  be  without  a  legal  domicile  somewhere.8 

III.  Number  of  Domiciles. 

The  law  contemplates  that  every  person  or  corporation  shall  have  but  one 
domicile.9 

IV.    Essentials  of  a  Domicile. 

A.  In  General. — In  order  to  constitute  a  domicile  in  a  particular  place  actual 
residence  with  an  intention  of  remaining  permanently  is  essential.10 

B.  Residence — 1.    In  General. — Residence  is  essential  to  a  domicile.11 

2.  Length  of  Residence. — In  General. — If  it  sufficiently  appear,  that  the 
intention  was  to  make  a  permanent  settlement,  or  for  an  indefinite  time,  the 
right  of  domicile  is  acquired  by  a  residence  even  of  a  few  days.12 

Temporary  Residence. — But  a  mere  temporary  residence  within  the  borders 
of  another  state  or  county  will  not  constitute  a  domicile  therein.13 

C.  Intention — 1.  In  General. — In  order  to  constitute  a  domicile  within  a 
particular  place  there  must  be  an  intent  to  remain  for  an  indefinite  time.14 

2.  Bona  Fide  Intention. — In  order  to  acquire  a  domicile  in  a  particular 
place  there  must  be  a  bona  fide  intention  to  remain  permanently.15 


8.  No  person  without  a  domicile. — Des- 
mare  v.  United  States,  93  U.  S.  605,  610, 
23  L.  Ed:  959. 

9.  Number  of  domiciles. — Galveston, 
etc.,  R.  Co.  v.  Gonzales,  151  U.  S.  496,  506, 
38  L.  Ed.  248.  See  the  title' CORPORA- 
TIONS, vol.  4,  p.  621. 

Domicile  of  corporation. — See  the  title 
CORPORATIONS,  vol.  4,  p.  621. 

Number  of  residences. — A  residence  for 
voting  purposes  in  another  precinct, 
other  than  the  one  in  which  certain  land 
is  attempted  to  be  homesteaded,  precludes 
an  entryman  from  claiming  residence  at 
the  same  time  for  homestead  purposes  on 
the  land.  Small  v.  Rakestraw,  196  U.  S. 
403,  49  L.  Ed.  527.  See  the  title  PUBLIC 
LANDS.     See,  also.  RESIDENCE. 

10.  Residence  and  intention  to  remain. 
— Sun  Printing,  etc.,  Ass'n  v.  Edwards,  194 
U.  S.  377,  48  L.  Ed.  1027;  Mitchell  v. 
United  States,  21  Wall.  350,  22  L.  Ed.  584; 
Newton  v.  Commissioners,  100  U.  S.  548, 
25  L  Ed.  710;  Morris  v.  Gilmer,  129  U.  S. 
315,  32  L  Ed.  690:  The  Venus,  8  Cranch 
253,  3  L  Ed.  353;  Ennis  v.  Smith,  14  How. 
399.  423,  14  L   Ed.  472. 

Change  of  domicile. — See  post,  "Aban- 
donment, Loss,  or  Change  of  Domicile,"  V. 

11.  Necessity  for  residence. — Ennis  v. 
Smith,  14  How.  399,  400,  14  L.  Ed.  472; 
Sun  Printing,  etc.,  Ass'n  v.  Edwards,  194 
U.  S.  377,  48  L.  Ed.  1027;  Mitchell  v. 
United  States,  21  Wall.  350,  22  L.  Ed.  584; 
Xcwton  v.  Commissioners,  100  U.  S.  548, 
fW.0,  25  L.  Ed.  710;  Morris  v.  Gilmer,  129 
U.    S.    315,    328,   32    L-    Ed.    690.       f  _ 

Residence  as  evidence  of  domicile. — See 
post,   "Residence."   VII,    E. 

12.  Length  of  residence— The  Venus, 
8  Cranch  253,  279,  3  L.  Ed.  353.  Compare 
P.arney  V.  Oclrichs,  138  U.  S.  529,  532,  34 
I.    Ed    1037;   Respublica  v.   Steele,  2  Dall. 

l  I.  Ed  303.  See  post,  "Concurrence 
of  Residence  with  Intent  to  Remain," 
V,  B. 


Length  of  residence  within  meaning  of 
attachment  laws.— See  the  title  ATTACH- 
MENT AND  GARNISHMENT,  vol.  2, 
p.   671. 

13.  Temporary  residence. — The  Nereide, 
9  Cranch  388,  3  L.  Ed.  769;  The  Friend- 
schaft,  3  Wheat.  14,  4  L  Ed.  322;  Barnet's 
Case,  1  Dall.  152,  153,  1  L  Ed.  77.  Com- 
pare Barney  v.  Oelrichs,  138  U.  S.  529, 
532,  34  L.  Ed.  1037.  See  post,  "Concur- 
rence of  Residence  with  Intent  to  Re- 
main," V,  B. 

A  temporary  sojourn  within  the  bor- 
ders of  a  foreign  country  without  the  in- 
tent to  remain — animo  manendi — will  not 
create  a  domicile  therein.  The  Venus,  8 
Cranch  253,  3   L.    Ed.   353. 

Temporary  residence  under  attachment 
laws.— See  the  title  ATTACHMENT 
AND   GARNISHMENT,  vol.  2,  p.  671. 

14.  Intent  to  remain. — Chicago,  etc.,  R. 
Co.  V.  Ohle,  117  U.  S.  123,  29  L  Ed.  837; 
The  Venus,  8  Cranch  253,  278,  3  L.  Ed. 
353;  Newton  v.  Commissioners,  100  U.  S. 
548,  562,  25  L.  Ed.  710;  Sun  Printing,  etc., 
Ass'n  v.  Edwards,  194  U.  S.  377,  48  L. 
Ed.  1027;  Mitchell  v.  United  States,  21 
Wall.  350,  22  L.  Ed.  584;  Ennis  v.  Smith, 
14  How.  399,  400,  14  L.  Ed.  472;  The 
Nereide.  9  Cranch  388,  3  L.  Ed.  769;  Mor- 
ris v.  Gilmer,  129  U.  S.  315,  328,  32  L.  Ed. 
690;  Barney  v.  Oelrichs,  139  U.  S.  529, 
533,  34  L.  Ed.  1037.  See  Cheever  v.  Wil- 
son, 9  Wall.  108,  123,  19  L.  Ed.  604.  See 
the  title  CITIZENSHIP,  vol.  3,  p.  800. 

Domicile  is  a  question  of  intention. 
Chicago,  etc.,  R.  Co.  v.  Ohle,  117  U.  S. 
123,  29  L.  Ed.  837. 

A  residence  with  an  intent  to  remain 
permanently  or  indefinitelv  will  create  a 
domicile.  The  Venus,  8  Cranch  253,  3  L 
Ed.    353. 

15.  Bona  fide  intention. — See  ante,  "In 
General,"    IV,    A;    "Residence,"     IV,     B; 


DOMICILE. 
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3.  Purpose.— The  purpose  of  acquiring  a  domicile  at  a  particular  place  is 
immaterial,  provided  there  exists  a  real  intent  to  remain  permanently.10 

V.    Abandonment,  Loss  or  Change  of  Domicile. 

A.  General  Consideration. — Change  of  domicile  is  a  question  of  intent.17 

B.  Concurrence  of  Residence  with  Intent  to  Remain. — It  is  elementary 
that,  to  effect  a  change  of  one's  legal  domicile,  two  things  are  indispensable : 
First,  residence  in  a  new  domicile ;  and  second,  the  intention  to  remain  there. 
The  change  cannot  be  made,  except  facto  et  animo.  Both  are  alike  necessary. 
Either  without  the  other  is  insufficient.18  Hence  a  mere  absence  from  a  fixed 
home,  however  long  continued,  will  not  cause  a  change  of  domicile.19  A  re- 
moval which  does  not  contemplate  an  absence  from  the  former  domicile  for  an 
indefinite  and  uncertain  time  is  not  a  change  of  domicile.20  But  when  there  is  a 
removal,  unless  it  can  be  shown  or  inferred  from  circumstances  that  it  was  for 
some  particular  purpose,  expected  to  be  only  of  a  temporary  nature,  or  in  the 
exercise  of  some  particular  profession,  office,  or  calling,  it  does  change  the  dom- 
icile.21 

C.  Intention  to  Return. — If  there  exists  an  intention  to  return,  a  change  of 
residence  will  not  constitute  a  change  of  domicile.22 


post,  "Motive  and  Purpose  Inducing 
Change,"_  V,  D. 

Domicile  for  purpose  of  securing  juris- 
diction in  general. — See  the  titles 
COURTS,  vol.  4,  p.  861;  JURISDIC- 
TION. 

Domicile  for  purpose  of  divorce. — See 
post,  "Domicile  for  Purpose  of  Divorce 
or  Separation,"  VI,  B,  3,  b.  See,  also,  the 
title  DIVORCE  AND  ALIMONY,  ante, 
p.    412. 

16.  Purpose. — See  post,  "Motive  or 
Purpose  Inducing  Chanee,"  V,  D.  See, 
also,  the  titles  COURTS,  vol.  4,  p.  861; 
DIVORCE  AND  ALIMONY,  ante,  p. 
412;  JURISDICTION.  See,  also,  post, 
"Domicile  for  Purpose  of  Divorce  or 
Separation,"  VI.  B.  3,  b. 

17.  Change  of  domicile  question  of  in- 
tent.— Penfield  v.  Chesapeake,  etc..  R.  Co., 
134  U.  S.  351,  33  L.  Ed.  940.  See  ante, 
"Intention,"  IV,  C;  post,  "Concurrence 
of  Residence  with  Intent  to  Remain," 
V,  B. 

\\  hether  a  party  has  abandoned  one 
domicile  and  acquired  another  is  a  ques- 
tion of  intention.  Chicago,  etc.,  R.  Co.  v. 
Ohle,  117  U.   S.  123,  29  L.   Ed.  837. 

18.  Concurrence  of  factum  and  animus. 
— Sun  "Printing-,  etc..  Ass'n  v.  Edwards, 
194  U.  S.  377,  383,  48  L.  Ed.  1027;  Mitchell 
V.  United  States,  21  Wall.  350,  22  L.  Ed. 
584.  Compare  German  Saving,  etc..  Society 
V.  Dormitzer,  192  U.  S.  125,  128,  48  L.  Ed. 
373;  Desmare  v.  United  States,  93  U.  S. 
COS,  23  L.  Ed.  959;  The  Friendschaft,  3 
Wheat.  14.  4  L.  Ed.  322:  Chicago,  etc.,  R. 
Co.  v.  Ohle.  117  U.  S.  123,  29  L  Ed.  837; 
Morris  v.  Gilmer.  129  U.  S.  315,  328,  32 
L.  Ed.  690.  See  the  title  CITIZENSHIP, 
vol.   3,  p.   800. 

Illustration. — Whatever  domicile  a 
Chinese  laborer  has  acquired  in  this  coun- 
try is  forfeited  by  departure  and  absence 
for  seven  years  with  no  apparent  inten- 
tion of  returning.  Wab  Shing  v.  United 
States,    140    U.    S.    424,     35      L.      Ed.      503; 


Lau  Ow  Bew  v.  United  States,  144  U.  S. 
47,  36  L.  Ed.  340.  See  Lau  Ow  Bew,  Peti- 
tioner, 141  U.  S.  583,  587,  35  L.  Ed.  868. 
See  the  titles  ALIENS,  vol.  1,  p.  246; 
CHINESE  EXCLUSION  ACTS,  vol.  3,  p. 

773. 

19.  Mere  absence  from  domicile. — 
Mitchell  v.  United  States,  21  Wall.  350, 
22  L.  Ed.  584;  Sun  Printing,  etc.,  Ass'n  v. 
Edwards,  194  U.  S.  377,  383,  48  L.  Ed. 
1027. 

20.  Ennis  v.  Smith,  14  How.  399,  400,  14 
L.  Ed.  472;  Morris  v.  Gilmer,  129  U.  S. 
315,  328,  32  L.  Ed.  690.  Compare  Mitchell 
v.  United  States,  21  Wall.  .350.  22  L  Ed. 
584;  Sun  Printing,  etc.,  Ass'n  v.  Edwards. 
194  U.  S.  377,  383,  4S  L.  Ed.  1027.  See 
ante,   "Length  of  Residence,"   IV,   B,  2. 

A  commercial  domicile  is  not  forfeited 
by  temporary  absence  at  the  domicile  of 
origin.  Lau  Ow  Bew  v.  United  States, 
144  U.  S.  47,  63,  36  L.  Ed.  340.  See  Lau 
Ow  Bew,  Petitioner,  141  U.  S.  5S3,  588, 
35  L.  Ed.  868.  See  ante,  "Length  of  Resi- 
dence." IV,  B,  2.  See.  also,  the  title 
CHINESE  EXCLUSION  ACTS,  vol.  3, 
p.  773. 

21.  Ennis  v.  Smith,  14  How.  399,  423. 
14  L.  Ed.  472.  See  post,  "Abandonment 
of  Domicile  of  Choice — Reverter  of  Domi- 
cile of  Origin,"  V,  F. 

22.  Animus  revertendi. — The  Venus,  8 
Cranch  253.  280,  3  L.  Ed.  353;  The  Friend- 
schaft, 3  Wheat.  14.  4  L.  Ed.  322;  Mitchell 
v.  United  States.  21  Wall.  350.  352,  22  L. 
Ed.  584;  Galveston,  etc.,  R.  Co.  v.  Gon- 
zales, 151  U.  S.  496,  38  L.  Ed.  248.  See 
ante,  "Concurrence  of  Residence  with  In- 
tent to  Remain."  V.  B:  post,  "Abandon- 
ment of  Domicile  of  Choice — Reverter  of 
Domicile  of  Origin,"  V,  F. 

Illustrations. — A  person  absent  fifteen 
months  from  the  residence  of  his  family, 
with  the  intention  of  returning  on  the 
completion  of  a  certain  business  venture, 
will  not  be  held  to  have  changed  hi-  resi- 
dence.    Lyle  :•.  Foreman.  1  Dall.  480,  1  L. 
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DOMICILE. 


D.  Motive  or  Purpose  Inducing  Change. — The  motive  or  purpose  induc- 
ing a  change  of  domicile  is  immaterial,211  so  long  as  there  exists  a  hona  fide  in- 
tention to  acquire  another  domicile  and  to  abandon  the  previous  domicile.24 

E.  Voluntary  Character. — In  order  to  constitute  a  change  of  domicile,  the 

change  must  be  voluntary.25 

F.  Abandonment    oi    Domicile    of    Choice — Reverter   of   Domicile    of 

Origin. —  If  a  domicile  of  choice  is  abandoned  with  an  intent  to  return  to  the 
domicile  of  origin,  the  domicile  of  origin  reverts  at  the  time  of  such  abandon- 
ment, hence  even  before  the  arrival  at  the  original  domicile.20  But  if  there  ex- 
ists an  intention  of  returning  to  the  previous  domicile  of  choice,  a  return  to  the 
domicile  of  origin  will  not  constitute  a  change  of  domicile.27 


Ed.  232.  See  the  titles  ATTACHMENT 
AND  GARNISHMENT,  vol.  2,  p.  671; 
PRIZE. 

23.  Motive  or  purpose  of  change. — 
Dickerman  v.  Nortnern  Trust  Co.,  176  U. 
S.  181,  190,  191,  192,  44  L.  Ed.  423;  South 
Dakota  v.  North  Carolina,  192  U.  S.  286, 
38  L.  Ed.  448;  Cheever  v.  Wilson,  9 
Wall.  108,  109,  123,  19  L.  Ed.  604;  Morris 
V.  Gilmer.  129  U.  S.  315,  328,  32  L.  Ed. 
690;  Manhattan  Life  Ins.  Co.  v.  Brough- 
ton.  109  U.  S.  121,  125,  27  L.  Ed.  878; 
Jones  v.  League,  18  How.  76,  81,  15  L. 
Ed.  263.  See  the  title  CITIZENSHIP, 
vol.  3,  pp.  800,  801. 

Domicile  for  purpose  of  jurisdiction  in 
general.— See  the  titles  COURTS,  vol.  4, 
p.  861;  JURISDICTION. 

Domicile  for  purpose  of  securing  di- 
vorce.— If  a  bona  fide  residence  is  acquired 
in  a  state,  the  fact  that  the  person  so  ac- 
quiring the  residence  did  so  for  the  pur- 
pose of  procuring  a  divorce,  will  not  be 
controlling,  as  to  the  jurisdiction  of  the 
courts  of  that  state,  in  a  suit  for  divorce. 
Cheever  v.  Wilson,  9  Wall.  108,  19  L.  Ed. 
604.  See  the  title  DIVORCE  AND 
ALIMONY,  ante,  p.  412.  See  post, 
"Domicile  for  Purpose  of  Divorce  or 
Separation,"  VI,  B,  3,  b. 

ii4.  Bona  fide  intention. — Morris  v.  Gil- 
mer, 129  U.  S.  315,  32  L.  Ed.  690;  Bell  v. 
Bell,  181  U.  S.  175,  45  L.  Ed.  804;  Streit- 
wolf  v.  Streitwolf,  181  U.  S.  179,  45  L. 
Ed.  807;  Andrews  v.  Andrews,  188  U.  S. 
14,  47  L  Ed.  366;  Jones  v.  League,  18 
How.  76,  15  L.  Ed.  263;  Chicago,  etc.,  R. 
Co.  v.  Ohle,  117  U.  S.  123,  29  L.  Ed.  837; 
Winston  v.  Winston,  189  U.  S.  506,  507, 
47  L.  Ed.  922.  Compare  Haddock  v.  Had- 
dock, 201  U.  S.  562.  50  L.  Ed.  867;  Cheever 
v.  Wilson,  9  Wall.  L08,  123.  19  L.  Ed. 
r,<)4.  See  the  title  CITIZEXSI I  IP,  vol. 
3,   pp.   800,  801. 

Domicile  for  purpose  of  jurisdiction  in 
generaL— See  the  titles  COURTS,  vol.  4, 
p.  Mil;  JURISDICTK  IN. 

Domicile  for  purpose  of  divorce. — See 
the    title    DIVORCE    AND    ALIMONY. 

tte,  ]>.  112.  See,  also,  post,  "Domicile  for 
Purpose  of  Divorce  or  Separation,"  VI, 
B,  3,  b. 

25.  Voluntary  character. — Ennis  v. 
Smith,  14  How.  399,  400,  14  L.  Ed.  472; 
Whke  v.  Burnley,  20  How.  :.':::>.  15  L  Ed. 
886.  See  Cook  v.  Burnley,  ll  Wall.  659, 
670,     20      L.      Ed.      29.        See-    the      titles 


ALIENS,  vol.  1.  p.  216;  CITIZENSHIP, 
vol.  3,  p.  810.  See  post,  "Presumptions," 
VII,  J,  1. 

26.  Abandonment  of  domicile  of  choice 
— Reverter  of  domicile  of  origin. — The 
Venus,  8  Cranch  253,  3  L.  Ed.  353.  See 
ante,  "Concurrence  of  Residence  with  In- 
tent to  Remain,"  V,   B. 

In  The  Venus,  8  Cranch  253,  3  L.  Ed. 
353,  it  is  said  that  a  foreign  domicile 
ceases  and  the  domicile  of  origin  is  ac- 
quired at  the  time  a  person  puts  himself 
in  motion  bona  fide  to  quit  the  country, 
with  no  intention  of  returning.  See  the 
title  PRIZE. 

27.  Intention  of  returning  to  domicile 
of  choice. — See  The  Venus,  8  Cranch  253, 
3  L-  Ed.  353.  See  ante,  "Concurrence  of 
Residence  with  Intent  to  Remain,"  V,  B; 
"Intention  to   Return,"  V,   C. 

Illustrations. — The  native  character  does 
not  revert,  by  the  mere  return  to  his  na- 
tive country,  of  a  merchant  who  is  domi- 
ciled in  a  neutral  country,  at  the  time  of 
capture;  who  afterwards  leaves  his  com- 
mercial establishment  in  the  neutral  coun- 
try to  be  conducted  by  his  clerks,  in  his 
absence;  who  visits  his  native  country 
merely  on  mercantile  business,  and  in- 
tends to  return  to  his  adopted  country; 
under  these  circumstances,  the  neutral 
domicile  still  continues.  The  Friend- 
schaft,  3  Wheat.  14,  4  L  Ed.  322.  See 
the  title  PRIZE. 

But  see  The  Frances,  8  Cranch  335,  3 
L.  Ed.  581,  where  it  was  held  that  a 
naturalized  citizen,  who,  in  time  of  peace, 
returns  to  his  native  country,  for  the  pur- 
pose of  trade,  but  with  the  intention  of 
returning  again  to  his  adopted  country, 
continuing  in  the  former  a  year  after  the 
knowledge  of  the  existence  of  war  be- 
tween the  two  countries,  for  the  purpose 
of  winding  up  a  complicated  business,  and 
engaging  in  no  new  commercial  transac- 
ts m-,  whatever  with  the  enemy,  and  ac- 
tually returning  to  his  adopted  county  in 
a  little  more  than  a  year  after  his  first 
knowledge  of  the  war,  is  to  be  considered 
as  having  gained  a  domicile  in  his  native 
country;  and  his  goods,  captured  after  the 
war,  are  liable  to  condemnation.  See  the 
title  PRIZE. 

Presumption  of  abandonment  of  domi- 
cile of  origin  by  exile. — See  post,  "Pre- 
sumptions,"   VII,  J,   1. 
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G.  Proof  of  Change. — To  establish  a  change  of  domicile  the  change  must 
be  proved.2S 

VI.    Domicile  of  Particular  Persons. 

A.  Infants — 1.  During  Life;  of  Father. — During  the  lifetime  of  the 
father  an  infant  has  the  domicile  of  his  father,  and  such  domicile  changes  at 
every  change  of  the  parent's  domicile.29 

2.  After  Death  of  Father — a.  In  General. — An  infant  retains  the  domicile 
of  his  father  at  his  father's  death,  until  a  new  domicile  is  acquired.1" 

b.  Power  of  Mother  to  Change — (1)  In  General. — After  the  death  of  the 
father,  the  mother,  while  she  remains  a  widow,  may  by  changing  her  domicile, 
change  the  domicile  of  her  infant  children.31 

(2)  Second  Marriage  of  Mother. — When  the  widow,  by  marrying  again,  ac- 
quires the  domicile  of  a  second  husband,  she  does  not,  by  taking  her  children  by 
the  first  husband  to  live  with  her  there,  make  the  domicile  which  she  derives 
from  her  second  husband  their  domicile;  and  they  retain  the  domicile  which 
they  had,  before  her  second  marriage,  acquired  from  her  or  from  their  father.32 

3.  Orphans. — An  infant,  both  of  whose  parents  are  dead,  will  retain  the 
domicile  of  the  last  surviving  parent,  until  legally  changed.33  An  orphan  who 
possesses  the  domicile  of  his  last  surviving  parent,  who  takes  up  his  residence  in 
another  state  with  a  paternal  grandmother  or  paternal  grandfather,  and  next  of 
kin,  acquires  the  domicile  of  such  grandmother  or  grandfather.34 

4.  Change  of  Domicile  by  Infant. — An  infant  cannot  change  his  own  domi- 
cile.35 

5.  Wards — Right  of  Guardian  to  Change. — The  ward  does  not  derive 
a  domicile  from  any  other  than  a  natural  guardian.36  A  testamentary 
guardian  nominated  by  the  father  may  have  the  same  control  of  the  ward's 
domicile   that   the    father   had.37     Any   guardian,   appointed   in   the   state  of   the 


28.  Proof  of  change. — Mitchell  v.  United 
States,  21  Wall.  350,  353,  22  L.  Ed.  584; 
Ennis  v.  Smith,  14  How.  399,  321,  14  L. 
Ed.    472.      See    post,    "Evidence,"    VII. 

Burden  of  proof. — See  post,  "Burden  of 
Proof,"  VII,  J,  2. 

29.  Domicile  of  infants  during  lifetime 
of  father.— Lamar  v.  Micou,  112  U.  S.  452, 
470,  28  L.  Ed.  751;  Lamar  v.  Micou,  114 
U.  S.  218,  29  L.  Ed.  94.  See  the  title  IN- 
FANTS. 

Reason  of  rule. — The  rule  that  an  in- 
fant's domicile  is  that  of  his  father  and 
changes  at  every  change  of  his  father's 
domicile,  rests  on  the  duty  of  the  father 
as  a  natural  guardian  of  his  children. 
Lamar  v.  Micou,  112  U.  S.  452,  471,  28  L. 
Ed.  751.  See  Lamar  v.  Micou,  114  U.  S. 
218,  29  L.  Ed.  94.  See  post,  "Wards- 
Right  of  Guardian  to   Change."  VI,   A,   5. 

30.  Domicile  of  infant  after  death  of 
father.— Lamar  v.  Micou,  112  U.  S.  452, 
473,  28  L.  Ed.  751;  Lamar  v.  Micou,  114 
U.   S.  218,  222,  29   L.   Ed.  94. 

31.  Power  of  mother  to  change  'domi- 
cile of  children  after  father's  death. — La- 
mar v.  Micou.  112  U.  S.  452.  470,  28  L. 
Ed.   751. 

Reason  of  rule. — The  father,  and  after 
hi^  death  the  widowed  mother,  being  the 
natural  guardian,  and  the  person  from 
whom  the  ward  derives  his  domicile,  may 
change  that  domicile.  Lamar  v.  Micou, 
112  U.  S.  452,  471.  28  L.  Ed.  751.  See  La- 
mar v.  Micou,  114  U.  S.  218,  222,  29  L. 
Ed.   94. 


32.  Effect  of  mother's  second  marriage. 

— Lamar  v.   Micou,  112  U.   S.   452,   470,  28 
L.    Ed.    751. 

33.  See  Lamar  v.  Micou,  112  U.  S.  452, 
28  L.  Ed.  751. 

34.  Orphans. — Lamar  v.  Micou,  114  U. 
S.  218,  29  L.  Ed.  94.  See  Lamar  v.  Micou, 
112   U.   S.   452,   28   L.    Ed.   751. 

Grandfather  or  grandmother  as  natural 
guardian. — The  grandfather  or  grand- 
mother of  a  child  after  both  his  parents 
are  dead  is  the  natural  guardian  of  the 
children,  and  hence  may  change  the  domi- 
cile of  the  children.  Lamar  v.  Micou, 
114  U.   S.   218,  222,  29   L.    Ed.   94. 

Compare  Lamar  v.  Micou,  112  U.  S. 
452,  28  L.  Ed.  751.  where  it  is  said:  "It  is 
therefore  unnecessary  to  consider  whether 
their  grandmother  was  their  natural  guard- 
ian, and  as  such  had  the  power  to  change 
their  domicile  from  one  state  to  another." 

35.  Change  of  domicile  by  infant. — La- 
mar v.  Micou,  112  U.  S.  452,  470,  28  L.  Ed. 
751. 

36.  Natural  guardian. — Lamar  v.  Micou, 
112  U.   S.   452.   471,   28   L.   Ed.    751. 

Father  or  mother  as  natural  guardian. 
— See  ante,  "During  Life  of  Father,"  VI, 
A.   1;   "After  Death  of  Father,"  VI,   A.  2. 

Grandfather  or  grandmother  as  natural 
guardian. — See  ante.  "Orphans,"  VI,  A,  3. 

37.  Right  of  testamentary  guardian. — 
Lamar  v.  Micou,  112  U.  S.  452,  471,  28  L. 
Ed.  751.  See  the  title  GUARDIAN  AND 
WARD. 
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domicile  of  the  ward,  has  been  generally  held  to  have  the  power  of  changing  the 
ward's  domicile  from  one  county  to  another  within  the  same  state  and  under 
the  same  law.38  But  it  is  very  doubtful,  to  say  the  least,  whether  even  a  guard- 
ian appointed  in  the  state  of  the  domicile  of  the  ward  (not  being  the  natural 
guardian  or  a  testamentary  guardian)  can  remove  the  ward's  domicile  beyond 
the  limits  of  the  state  in  which  the  guardian  is  appointed  and  to  which  his  legal 
authority  is  confined.39  And  it  is  quite  clear  that  a  guardian  appointed  in  a  state 
in  which  the  ward  is  temporarily  residing  cannot  change  the  ward's  permanent 
domicile   from  one  state   to  another.40 

B.  Married  Women — 1.  In  General. — The  general  doctrine  is  familiar, 
that  the  domicile  of  the  wife  is  that  of  the  husband.41  The  legal  domicile  of  the 
wife,  until  the  marriage  be  dissolved,  is  the  domicile  of  the  husband,  and  is 
changed  with  a  change  of  his  domicile.42  The  domicile  of  a  married  woman 
changes  with  every  change  of  her  husband's  domicile  without  regard  to  hei 
actual  residence.43  A  wife  has  no  power  to  change  her  domicile  during  cohabi- 
tation.44 

2.  Effect  of  Separation — a.  In  General. — The  general  rule  is,  that  a  vol- 
untary separation  will  not  give  to  the  wife  a  different  domiciliation  in  law  from 
that  of  her  husband.45  Even  where  a  wife  is  living  apart  from  her  husband, 
without  sufficient  cause,  his  domicile  is  in  law  her  domicile.46 

b.  Abandonment  by  Husband. — The  general  rule  is,  that  a  voluntary  sepa- 
ration will  not  give  to  the  wife  a  different  domiciliation  in  law  from  that  of  her 


38.  Changing   domicile   of  ward  within 
state. — Lamar    v.    Micou,    112    U.    S.    452, 

472.  28  L.   Ed.   751. 

39.  Lamar  v.  Micou,  112  U.  S.  452,  472, 
28    L.    Ed.    751. 

40.  Temporary  residence  of  ward  in  a 
state. — Lamar    v.    Micou,    112    U.    S.    452, 

473.  28  L.  Ed.  751.     See  the  title  GUARD- 
IAN  AXD  WARD. 

41.  Domicile  of  married  woman. — La- 
mar v.  Micou,  112  U.  S.  452,  473,  28  L.  Ed. 
751;  Barber  v.  Barber,  21  How.  582,  593, 
16  L.  Ed.  226:  Cheely  v.  Clayton,  110  U. 
S.  701,  28  L.  Ed.  298;  Anderson  v.  Watt, 
138  U.  S.  694,  707,  34  L.  Ed.  1078;  Had- 
dock v.  Haddock,  201  U.  S.  562,  57],  50 
L.  Ed.  867.  See  Atherton  v.  Atherton, 
181  U.  S.  155,  45  L.  Ed.  794;  Texas,  etc., 
R.  Co.  v.  Humble.  181  U.  S.  57,  45  L.  Ed. 
747.  See  the  title  HUSBAND  AND 
WIFE. 

Reasons  of  rule. — "The  rule  is,  said  Chief 
Justice  Shaw  in  Harteau  v.  Harteau,  14 
Pick.  181,  185,  'founded  upon  the  theoretic 
identity  of  person,  and  of  interest,  be- 
tween husband  and  wife,  as  established 
by  law,  and  the  presumption  that,  from 
the  nature  of  that  relation,  the  home  of 
the  one  is  that  of  the  other,  and  intended 
to  promote,  strengthen  and  secure  their 
interests  in  this  relation,  as  it  ordinarily 
exists,  where  union  and  harmony  prevail.' ' 
Anderson  v.  Watt,  138  U.  S.  694,  34  L. 
Ed.  101 

But  it  will  probably  be  found,  on  ex- 
amination, that  the  doctrine  rests  upon 
the  legal  duty  of  the  wife  to  follow  and 
dwell  with  the  husband  wherever  he  goes. 
Barber  v.  Barber,  21  How.  582,  594,  16  L. 
Ed.   226. 

42.  Domicile  of  wife  changes  on  change 
of  husband's  domicile. —  Barber  v.  Barber, 
21    How.   582,  593,   16  L.   Ed.  226. 


43.  Domicile  of  wife  changes  without 
regard  to  her  actual  residence. — Barber 
v.  Barber,  21  How.  582,  16  L.  Ed.  226; 
Cheely  v.  Clayton,  110  U.  S.  701,  705,  28 
L.   Ed.  298. 

Separate  domicile  of  wife. — See  post, 
"Separate  Domicile  of  Wife,"  VI,  B,  3. 

44.  Power  of  wife  to  change  domicile 
during  cohabitation. — Cheely  v.  Clayton, 
110  U  S.  701,  28  L.  Ed.  298;  Atherton  v. 
Atherton,   181   U.   S.   155,   45    L.    Ed.   794. 

Separate  domicile  of  wife. — See  post, 
"Separate  Domicile  of  Wife,"  VI,  B,  3. 

45.  Voluntary  separation. — Barber  v. 
Barber,  21  How.  582,  595,  16  L.  Ed.  226; 
Cheely  v.  Clayton,  110  U.  S.  701,  28  L. 
Ed.  298;  Haddock  v.  Haddock,  201  U.  S. 
562,  571,  50  L.  Ed.  867;  Anderson  v.  Watt, 
138  U.  S.  694,  707,  34  L.   Ed.   1078. 

46.  Living  apart  without  sufficient 
cause. — Anderson  v.  Watt,  138  U.  S.  694, 
706,  34  L.  Ed.  1078;  Cheely  V.  Clayton, 
110  U.  S.  701,  705,  28  L.  Ed.  298.  Ather- 
ton v.  Atherton,  181  U.  S.  155,  164,  45  L. 
Ed.  794;  Haddock  v.  Haddock,  201  U.  S. 
562,  571,  50  L.   Ed.  867. 

If  the  wife  unjustifiably  refuses  to  live 
with  her  husband  in  Colorado  during 
coverture,  but  goes  into  the  state  of  Illi- 
nois, and  resides  there,  she  does  not 
thereby  acquire  a  separate  domicile. 
Cheely  v.  Clayton,  110  U.  S.  701,  28  L. 
Ed.  298.  See  Haddock  v.  Haddock.  201 
U.  S.  562,  701,  50  L.  Ed.  867,  citing  Ather- 
ton v.  Atherton,  181  U.  S.  155,  45  L.  Ed. 
79  i.  See  the  titles  DIVORCE  AND  ALI- 
MONY, ante,  p.  412;  FOREIGN  JUDG- 
MENTS, RECORDS  AND  JUDICIAL 
PROCEEDINGS. 

Acquisition  of  domicile  by  wife  for 
purpose  of  divorce. — See  the  title  DI- 
VORCE AND  ALIMONY,  ante,  p.  412. 
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husband.  But  if  the  husband  abandons  their  domicile  and  his  wife,  to  get  rid 
of  all  those  conjugal  obligations  which  the  marriage  relation  imposes  upon  him, 
neither  giving  to  her  the  necessaries  nor  the  comforts  suitable  to  their  condi- 
tion and  his  fortune,  and  relinquishes  altogether  his  marital  control  and  protec- 
tion, he  yields  up  that  power  and  authority  over  her  which  alone  makes  his  dom- 
icile hers.47  Hence  the  place  where  the  wiSe  was  domiciled  when  so  abandoned 
constitutes  her  legal  domicile  until  a  new  actual  domicile  is  acquired  elsewhere.48 
c.  Judicial  Separation.— A  wife  under  a  judicial  sentence  of  separation  from 
bed  and  board  is  entitled  to  make  a  domicile  for  herself  different  from  that  of 
her  husband.49 

3.  Separate  Domicile  of  Wife— a.  In  General— Whenever  it  is  necessary 
or  proper  that  she  should  do  so  the  wife  may  acquire  a  separate  domicile  from 
that  of  her  husband.50 

b.  Domicile  for  Purpose  of  Divorce  or  Separation.— See  the  title  Divorce 
and  Alimony,  ante,  p.  412. 

4.  After  Divorce.— See  ante,  "Judicial  Separation,"  VI,  B,  2,  c. 

5.  Domicile  of  Widow.— The  widow  continues  to  retain  the  domicile  of  her 
husband  at  the  time  of  his  death  until  she  acquires  a  new  one.51  The  wife, 
after  the  husband's  death,  has  the  right  to  elect  her  own  domicile.52 

C.  Exiles  or  Refugees.— See  post,  "Presumptions,"  VII,  J,  1  See  also 
the  title  Citizenship,  vol.  3,  p.  807. 

VII.    Evidence. 

A.  In  General.— In  determining  questions  of  domicile,  the  chief  point  to  be 
considered  is  the  animus  manendi;  and  courts  are  to  devise  such  reasonable 
rules  of  evidence  as  may  establish  the  fact  of  intention.53  In  order  to  ascer- 
tain domicile,  it  is  proper  to  take  into  consideration  the  situation,  the  employ- 
ment, and  the  character  of  the  individual.    The  trade  in  which  he  is  engaged, 


47.  Effect  of  abandonment  by  husband. 

— Barber  v.  Barber,  21  How.  582,  16  L. 
Ed.  226;  Haddock  v.  Haddock,  201  U.  S. 
562.  571.  50  L.  Ed.  867.  See  the  title 
DIVORCE  AND  ALIMONY,  ante,  p.  412. 

48.  Domicile  of  wife  on  abandonment 
by  husband.— Barber  v.  Barber,  21  How. 
582,  16  L.  Ed.  226;  Haddock  v.  Haddock, 
201  U.  S.  562,  570,  50  L.  Ed.  867.  See  the 
title  DIVORCE  AND  ALIMONY,  ante, 
p.  412. 

49.  Judicial  separation. — Barber  v.  Bar- 
ber, 21  How.  582,  16  L.  Ed.  226.  See  the 
title  DIVORCE  AND  ALIMONY,  ante, 
p.  412. 

When  parties  are  already  living  under 
a  judicial  separation,  the  domicile  of  the 
wife  does  not  follow  that  of  the  husband. 
Barber  v.  Barber,  21  How.  582,  594,  16 
L   Ed.  226. 

Thus,  after  the  divorce  a  mensa  et 
thoro  in  New  York,  and  the  removal  of 
the  husband  to  Wisconsin,  the  domicile  of 
the  wife  did  not  follow  that  of  the  hus- 
band, but  remained  unchanged  in  New 
York.  Barber  v.  Barber,  21  How.  582,  16 
L.  Ed.  226.  See  the  titles  COURTS,  vol. 
4,  p.  861;  DIVORCE  AND  ALIMONY, 
ante,  p.  412. 

50.  Separate  residence  whenever  neces- 
sary.— Cheever  v.  Wilson,  9  Wall.  108, 
124,  19  L.  Ed.  604.  Haddock  v.  Had- 
dock, 201  U.  S.  562,  571,  50  L.  Ed.  867. 
See    ante,    "Abandonment     by     Husband," 

S  U  S  Enc— 31 


VI,  B,   2,   a.      See   the    title      DIVORCE 
AND  ALIMONY,  ante,  p.  412. 

51.  Widow  retains  domicile  of  husband 
until  changed. — Lamar  v.  Micou,  112  U. 
S.  452,  473,  28  L.  Ed.  751;  Pennsylvania 
V.   Ravenel,   21    How.   103,   16   L.   Ed.   33. 

Where  the  husband  had  his  domicile  in 
Pennsylvania  at  the  time  of  his  death,  the 
domicile  of  the  widow  remained  also  m 
Pennsylvania.  Pennsylvania  v.  Ravenel, 
21    How.   103,  16  L.   Ed.   33. 

Presumption  as  to  continuance  of  domi- 
cile of  widow. — See  post,  "Presumption," 

VII,  J,  1. 

Questions  of  law  and  fact. — See  post, 
"Questions  of  Law  and  Fact,"  VIII. 

52.  Right  of  widow  to  elect  own  domi- 
cile.—Cheely  v.  Clayton,  110  U.  S.  701, 
709,   28   L.   Ed.   298. 

53.  The  Venus,  8  Cranch  253,  279,  3  L 
Ed.   353. 

The  intention  to  remain  permanently 
in  a  particular  place  may  be  inferred  from 
the  circumstances  or  condition  in  which 
a  person  may  be  as  to  the  domicile  of  his 
origin,  or  from  the  seat  of  his  fortune, 
his  family  and  pursuits  of  life.  Ennis  v. 
Smith,   14   How.   399,  423,   14   L    Ed.   472. 

Among  the  circumstances  usually  relied 
upon  to  establish  the  animus  manendi 
are:  Declarations  of  the  party;  the  exer- 
cise of  political  rights;  the  payment  of 
personal  taxes;  a  house  of  residence,  and 
a  place  of  business.  Mitchell  v.  United 
States,  21  Wall.  350,  353,  22   L.    Ed.   584. 
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the  family  that  he  possesses,  and  the  transitory  or  fixed  character  of  his  busi- 
ness, are  ingredients  which  may  properly  be  weighed  in  deciding  on  the  nature 
of  an  equivocal  residence  or  domicile.  But  when  once  that  domicile  is  fixed  and 
ascertained,  all  other  circumstances  become  immaterial.54 

B.  Contingent  Events.. — Contingent  events,  political  or  otherwise,  are  not 
admissible  proofs  to  show,  where  one  removes  from  his  domicile  of  origin,  for 
a  residence  elsewhere,  that  the  latter  was  not  meant  to  be  a  principal  and  per- 
manent residence.55 

C.  Acts. — The  acts  of  a  party  are  admissible  evidence  of  the  party's  inten- 
tion to  establish  a  domicile.56 

D.  Declarations  or  Statements — 1.  In  General. — Declarations  of  a  party 
are  admissible  evidence,  in  determining  the  question  of  intention  of  such  party 
as  to  his  domicile.57 

2.  Statements  in  Wills. — Statements  in  a  will  are  evidence  as  to  the  domi- 
cile of  the  decedent,  and  may  be  received  as  evidence  of  such  domicile,  when 
made  previous  to  the  event  which  give  rise  to  the  suit.58 

E.  Residence — 1.  In  General. — Residence  is  evidence  of  domicile.59  The 
place  where  a  person  lives  is  taken  to  be  his  domicile  until  facts  adduced  es- 
tablish the  contrary.60 


54.  Livingston  v.  Maryland  Ins.  Co., 
7  Cranch  506,  542.  3  L.  Ed.  421.  See  the 
title  CITIZENSHIP,  vol.  3,  p.  797. 

55.  Contingent  events. — Ennis  v.  Smith, 
14   How.   399,   400.   14   L.   Ed.    472. 

56.  Acts.— The  Venus,  8  Cranch  253, 
279,   3   L.   Ed.   ?53. 

Acts  continued  for  many  years  are  to 
be  received  as  evidence  of  a  change  of 
domicile  of  a  widow  from  the  domicile 
she  had  at  the  time  of  her  husband's 
death.  Pennsylvania  v.  Ravenel,  21  How. 
103,  16  L.  Ed.  33.  See  ante,  "Domicile  of 
Widow,"  VI,  B,  5. 

Residence. — See  post,  "Residence," 
VII,  E. 

Exercise  of  political  rights. — See  post, 
"Exercise   of   Political    Rights,"   VII,   F. 

Place  of  business  or  occupation. — See 
post,  "Place  of  Business  or  Occupation," 
VII.  I. 

Ownership  of  property. — See  post, 
"Presumptions,"    VII,    J,    1. 

Weight  and  sufficiency  of  acts. — See 
post.  "Weight  and  Sufficiency,"  VII,  K. 

57.  Declarations. — Ennis  v.  Smith,  14 
How.  399,  400,  401,  14  L.  Ed.  472;  Mitchell 
v.  United  States,  21  Wall.  350,  22  L.  Ed. 
584;  Pennsylvania  v.  Ravenel,  21  How. 
103.  16  L.  Ed.  33.  See  the  titles  CITI- 
ZENSHIP, vol.  3.  p.  812;  DECLARA- 
TIONS AND  ADMISSIONS,  ante,  p. 
214:   RES  GEST^. 

Declarations,  continued  for  many  years. 
are  to  be  received  as  evidence  of  a  change 
of  the  domicile  of  a  widow  from  the  domi- 
cile she  had  at  the  time  of  her  husband's 
death.  Pennsylvania  v.  Ravenel,  21  How. 
1*3,  16  L.  Ed.  33.  See  post,  "Domicile  of 
Widow."    VI,   B,    5. 

Weight  and  sufficiency. — See  post, 
"Weight  and  Sufficiency,"   VII,  K. 

5*.  Statements  in  will. — Ennis  v.  Smith, 
14  How.  399,  14  L.  Ed.  472.  See  the  titles 
DECLARATIONS  \\D  ADMISSIONS, 
ante,   p.  214;  WILLS. 


Weight  and  sufficiency. — See  post, 
"Statements  in  Wills,"  VII,  K,  2,  d. 

59.  Residence  as  evidence  of  domicile 
— Ennis  v.  Smith,  14  How.  399,  400,  401, 
14  L.  Ed.  472;  Shelton  v.  Tiffin,  6  How. 
163,  12  L.  Ed.  387;  Desmare  v.  United 
States,  93  U.  S.  605,  609,  23  L.  Ed.  959; 
Anderson  v.  Watt,  138  U.  S.  694,  34  L. 
Ed.  1078;  Mitchell  v.  United  States,  21 
Wall.  359,  22  L.  Ed.  584;  Lyle  v.  Fore- 
man, 1  Dall.  480,  1  L.  Ed.  232;  The 
Venus,  8  Cranch  253,  279.  3  L.  Ed.  353; 
Galveston,  etc.,  R.  Co.  v.  Gonzales,  151 
U.  S.  496,  504,  38  L.  Ed.  248;  Livingston 
v.  Maryland  Ins.  Co.,  7  Cranch  506,  542, 
3  L.  Ed.  421;  The  Friendschaft,  3  Wheat. 
14.  4  L-  Ed.  322;  The  William  Bagaley,  5 
Wall.  377,  408,  18  L.  Ed.  583.  See  the 
titles  ALIENS,  vol.  1,  p.  213;  ATTACH- 
MENT AND  GARNISHMENT,  vol.  2, 
p.  671;  CITIZENSHIP,  vol.  3,  pp.  800, 
801;   NATURALIZATION;   PRIZE. 

Residence  as  an  element  of  domicile. — 
See  ante,  "Residence,"  IV,  B. 

Presumption  and  burden  of  proof  from 
residence. — See  post,  "Presumption  and 
Burden  of  Proof,"  VII,  J. 

60.  Anderson  v.  Watt,  138  U.  S.  694, 
706,  34  L.  Ed.  1078;  Mitchell  v.  United 
States,  21  Wall.  350,  352,  22  L.  Ed.  584; 
Ennis  v.  Smith,  14  How.  399,  423,  14  L. 
Ed.  472.  See  post.  "Presumption  and 
Burden  of  Proof,"  VII,  J. 

The  place  of  residence  must  be  taken 
to  be  a  domicile  of  choice,  unless  it  is 
proved  that  it  was  not  meant  to  be  a 
principal  and  permanent  residence.  Ennis 
V.  Smith.  14  How.  399,  400,   14  L.   Ed.   472. 

The  place  of  residence  is  prima  facie 
the  domicile,  unless  there  be  some  motive 
for  that  residence  not  inconsistent  with 
a  clearly  established  intention  to  retain 
a  permanent  residence  in  another  place. 
Ennis  V.  Smith,  14  How.  399,  400,  423,  14 
L.   Ed.   472. 


DOMICILE. 


483 


2.     Length   of    Residence.— See   ante,    "Length   of   Residence,"    IV,    B,   2; 
'Concurrence  of  Residence  with  Intent  to  Remain,"  V,  B. 

F.  Exercise  of  Political  Rights— 1.  In  General.— The  exercise  of  polit- 
ical rights  is  a.  circumstance  to  establish  the  animus  manendi  on  a  change  of 
domicile.61 

2.  Voting. — The  exercise  of  the  right  of  suffrage  at  a  particular  place  is 
evidence  of  a  domicile  at  that  place.62 

G.  Ownership  of  Property. — See  post,  "Presumption  and  Burden  of 
Proof,"  VII,  J. 

H.  Payment  of  Taxes. — The  payment  of  personal  taxes  at  a  particular 
place  is  evidence  to  establish  the  animus  manendi,  on  a  change  of  domicile.'1" 

I.  Place  of  Business  or  Occupation. — A  place  of  business  is  evidence  of 
a  domicile  at  that  place.64  The  employment  or  trade  which  an  individual  is 
engaged  in  is  evidence  of  domicile.65 

J.  Presumptions  and  Burden  of  Proof — L  Presumptions. — Presump- 
tion of  Continuance  of  Domicile. — A  domicile  once  existing  is  presumed  to 
continue  until  another  is  acquired,66  or  a  change  thereof  is  proven.67  And  a 
domicile  once  acquired  is  presumed  to  be  retained,  even  after  abandonment, 
until  another  domicile  is  acquired  facto  et  animo.68 

Presumption   of   Abandonment. — If  one   is   exiled   by  authority   from   his 


61.  Exercise  of  political  rights. — Mitch- 
ell v.  United  States,  21  Wall.  350,  353,  22 
L.   Ed.   5S4. 

62.  Exercise  of  right  of  suffrage. — 
Mitchell  v.  United  States,  21  Wall.  350, 
22  L.  Ed.  584.  See,  generally,  the  title 
ELECTIONS. 

A  vote  in  another  county  is  a  circum- 
stance to  be  considered  in  determining 
residence,  and  when  it  leads  to  the  con- 
clusion of  a  voting  residence  elsewhere, 
it  leads  to  the  conclusion  of  a  residence 
in  that  place  for  all  purposes.  Small  v. 
Rakestraw,  196  U.  S.  403,  406,  49  L  Ed. 
527.  See  the  titles  ELECTIONS;  PUB- 
LIC LANDS. 

Weight  and  sufficiency. — See  post, 
"Weight  and  Sufficiency,"  VII,  K.  See, 
also,  the  title  CITIZENSHIP,  vol.  3,  p. 
801. 

63.  Payment  of  personal  taxes. — Mitch- 
ell v.  United  States,  21  Wall.  350,  22  L  Ed. 
584.     See  the  title  TAXATION. 

64.  Place  of  business. — The  Friend- 
schaft,  3  Wheat.  14,  4  L  Ed.  322.  See 
the  titles  ALIENS,  vol.  1,  p.  213;  CITI- 
ZENSHIP, vol.  3,  pp.  800,  801;  NATU- 
RALIZATION; PRIZE. 

A  place  of  business  is  evidence  of  the 
animus  manendi,  in  determining  a  change 
of  domicile.  Mitchell  v.  United  States,  21 
Wall.   350,  353,  22   L.   Ed.   584. 

The  transitory  or  fixed  character  of  a 
person's  business  is  an  ingredient  to  be 
weighed  in  deciding  domicile.  Livings- 
ton v.  Maryland  Ins.  Co.,  7  Cranch  506, 
542,  3  L   Ed.  421. 

65.  Employment  or  trade. — Livingston 
TV  Maryland  Ins.  Co.,  7  Cranch  506,  546, 
3  L  Ed.  421;  Ennis  v.  Smith,  14  How. 
399,  423,  14  L  Ed.  472;  The  Friendschaft, 
3  Wheat.  14,  4  L.  Ed.  322.  See  The 
Venus.  8  Cranch  253,  279,  3  L.  Ed.  353. 

Under  the  rules  of  the  prize  courts  of 
England  a  national  character  may  be  f.xed 
upon   a   person   by  the   peculiar   nature   of 


his  trade.     The  Venus,  8  Cranch  253,  279, 
3   L   Ed.  353.     See  the   title   PRIZE. 

66.  Presumption  of  continuance  of  domi- 
cile.—Anderson  v.  Watt,  138  U  S.  694, 
706,  34  L  Ed.  1078;  Mitchell  v.  United 
States,  21  Wall.  350,  352,  22  L  Ed.  584; 
Desmare  v.  United  States,  93  U.  S.  605, 
609,  23  L  Ed.  959;  Shelton  v.  Tiffin,  6 
How.  163,  12  L.  Ed.  387;  Ennis  v.  Smith, 
14  How.  399,  400,  14  L  Ed.  472;  Mayfield 
v.  Richards,  115  U.  S.  137,  141,  29  L.  Ed. 
334;  Minor  v.  Happersett,  21  Wall.  162, 
22  L  Ed.  627.  See  the  title  CITIZEN- 
SHIP, vol.  3,  p.  788. 

Domicile  of  origin. — The  presumption 
of  law  is  that  the  domicile  of  origin  is  re- 
tained, until  residence  elsewhere  has  been 
shown  by  him  who  alleges  the  change. 
But  residence  elsewhere  repels  the  pre- 
sumption and  casts  upon  him  who  denies 
it  to  be  a  domicile  of  choice,  the  burden 
of  disapproving  it.  Ennis  v.  Smith,  14 
How.  399,  400,  14  L  Ed.  472.  See  post, 
"Burden   of  Proof,"  VII,  J,  2. 

Presumption  as  to  continuance  of  domi- 
cile of  widow. — A  presumption  exists  that 
the  widow  retains  the  domicile  of  hvr 
husband  at  the  time  of  his  death,  unless 
proof  is  shown  that  she  has  subsequently 
changed  it.  Pennsylvania  v.  Ravenel,  21 
How.  103,  16  L  Ed.  33.  See  ante,  "Domi- 
cile of  Widow,"  VI.  B.  5. 

Presumption  of  continuance  of  citizen- 
ship.—See  the  title  CITIZENSHIP,  vol. 
3,    pp.    810,    812. 

67.  Proof  of  change. — Ennis  v.  Smith, 
14  How.  399,  421,  14  L.  Ed.  472.  Compare 
Pennsylvania  v.  Ravenel,  21  How.  103, 
16  L  Ed.  33.  See  ante,  "Abandonment, 
Loss,    or    Change    of    Domicile,"    V. 

68.  Presumption  of  retention  after 
abandonment. — Mitchell  v.  United  Stat<'>. 
21  Wall.  350,  22  L  Ed.  584;  Desmare  v. 
United  States,  93  U.  S.  605,  23  L  Ed.  969. 
See  ante,  "  Abandonment,  Loss  or  Change 
of  Domicile,"  V. 
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domicile  of  origin,  it  is  never  presumed  that  he  has  abandoned  all  hope  of  re- 
turning back.    The  abandonment,  however,   may  be  shown  by  proof.09 

Presumption  from  Ownership  of  Property. — Ownership  of  property 
within  a  particular  country  affords  a  strong  presumption  that  the  owner's  dom- 
icile is  where  the  property  is  situated.70 

Presumption  of  Legality  of  Residence. — It  will  not  be  presumed  that  a 
person  had  the  intention  of  acquiring  a  residence  at  a  place  where  it  would  be 
illegal  to  do  so.71 

Presumption  from  Residence. — A  person  found  residing  in  a  particular 
place   is   presumed   to  be   there   animo   manendi,   unless   the   contrary   appears.72 

2.  Burden  of  Proof. — Change  of  Domicile. — Where  a  change  of  domicile 
is  alleged,  the  burden  of  proving  it  rests  upon  the  person  making  the  allega- 
tion.73 

Residence. — Where  a  person  (neutral  or  subject)  is  found  residing  in  a 
foreign  country,  he  is  presumed  to  be  there  animus  manendi;  if  a  state  of  war 
should  bring  his  status  into  question,  the  burden  rests  on  him  to  explain  his  res- 
idence.74 

K.  Weight  and  Sufficiency — 1.  In  General. — The  question,  whether  the 
person  to  be  affected  by  the  right  of  domicile  has  sufficiently  made  known  his 
intention  of  fixing  himself  permanently  in  a  foreign  country,  must  depend  upon 
all  the  circumstances  of  the  case.75 


69.  Presumption  of  return  of  exile  to 
domicile  of  origin. — Ennis  v.  Smith,  14 
How.  399,  400,  14  L-  Ed.  472.  See  the 
title   CITIZENSHIP,  vol.   3,   p.   788. 

70.  Presumption  from  ownership  of 
property. — The  Dos  Hermanos,  2  Wheat. 
76,  4  L.  Ed.  189. 

Illustration. — Where  a  citizen  of  Car- 
thagena,  upon  his  return  to  New  Orleans, 
became  the  owner  of  a  privateer  in  that 
port,  it  afforded  a  strong  presumption 
that  he  was  domiciled  there.  The  Dos 
Hermanos,  2  Wheat.  76,  4  L.  Ed.  189.  See 
the  title   PRIZE. 

71.  Legality  of  residence. — "When  the 
claimant  left  Louisville  it  would  have  been 
illegal  to  take  up  his  abode  in  the  terri- 
tory whither  he  was  going.  Such  a  pur- 
pose is  not  to  be  presumed.  The  pre- 
sumption is  the  other  way."  Mitchell  v. 
United  States,  21  Wall.  350,  352,  22  L. 
Ed.  584.  See  the  title  PRIZE.  See,  also, 
the  title  PRESUMPTIONS  AND  BUR- 
DEN OF  PROOF. 

72.  Presumption  from  residence  — 
Shelton  v.  Tiffin,  6_How.  163,  12  L.  Ed. 
387.  Compare  Ennis  v.  Smith,  14  How. 
399,  400,  14  L  Ed.  47S.  See  the  title 
CITIZENSHIP,  vol.  3,  p.   801. 

A  neutral  or  subject  found  residing  in 
a  foreign  country  is  presumed  to  be  there 
animo  manendi.  The  Venus,  8  Cranch 
253,  279,  3  L  Ed.  353.  See  ante,  "Resi- 
dence/' IV,  B;  "Residence,"  VII.  See 
the  title   PRIZE. 

Where  testator  left  his  domicile  of 
origin  and  went  into  a  foreign  country 
and  lived  there  for  fifteen  years,  he  is 
presumed  to  have  therein  acquired  a  resi- 
dence.  Ennis  v.  Smith,  14  How.  399,  400, 
14  L.  Ed.  472.  See  post,  "Burden  of 
Proof,"  VII.  J,  2. 

73.  Burden  of  proof  as  to  change  of 
domicile. — Desmare  v.  United  States,  93 
U.  S.  605,  23  L.  Ed.  959;  Mitchell  V.  United 


States,  21  Wall.  350,  353,  22  L.  Ed.  584; 
Ennis  v.  Smith,  14  How.  399,  400,  14  L. 
Ed.  472;  Jones  v.  McMasters,  20  How.  8, 
15  L-  Ed.  805.  See  ante,  "Abandonment, 
Loss   or   Change   of   Domicile,"   V. 

Domicile  of  choice. — The  presumption 
of  law  is,  that  the  domicile  of  origin  is 
retained,  until  residence  elsewhere  has 
been  shown  by  him  who  alleges  a  change 
of  it.  But  residence  elsewhere  repeals 
the  presumption,  and  casts  upon  him  who 
denies  it  to  be  a  domicile  of  choice,  the 
burden  of  disapproving  it.  Ennis  v. 
Smith,  14  How.  399,  400,  14  L.  Ed.  472. 
See    ante,    "Presumptions,"    VII,    J,    1. 

Where  testator  left  his  domicile  of 
origin  and  went  into  a  foreign  country 
and  lived  there  for  fifteen  years,  he  is 
presumed'  to  have  therein  acquired  a  resi- 
dence, and  the  burden  rests  on  the  party 
denying  a  residence  there  to  show  an  in- 
tention to  return  to  the  domicile  of  origin. 
Ennis  v.  Smith,  14  How.  399,  400,  14  L 
Ed.   472. 

Domicile  of  origin. — The  burden  of 
proof  rests  on  him  who  alleges  that  a 
domicile  of  origin  has  been  changed. 
Ennis  v.  Smith,  14  How.  399,  400,  14  L, . 
Ed.  472.  See  the  title  CITIZENSHIP, 
vol.  3,  p.  810. 

Change  of  citizenship. — See  the  title 
CITIZENSHIP,  vol.  3,  p.  810. 

74.  Burden  of  proof  as  to  residence. — 
The  Venus,  8  Cranch  253,  3  L.  Ed.  353. 
See  the  titles  CITIZENSHIP,  vol.  3,  pp. 
800,  810;  PRIZE;  WAR.  See  ante, 
"Residence,"   IV,   B;  "Residence,"   VII. 

75.  Weight  and  sufficiency  of  evidence. 
—The  Venus,  8  Cranch  253.  279,  3  L  Ed. 
353.  Compare  Shelton  v.  Tiffin,  6  How. 
163,    12  L.    Ed.   387. 

Illustration. — All  the  circumstances  of 
the  case  must  be  brought  out.  in  order  to 
determine  the  question  whether  the  in- 
tention to  alter  a  domicile  has  been  made 
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2.  Acts,  Declarations  and  Statements — a.  In  General. — The  weight  to 
be  attached  to  declarations  of  a  party  as  to  his  domicile  depends  upon  the  cir- 
cumstances of  the  case.70  If  a  person  has  made  no  express  declaration  on  the 
subject,  and  his  secret  intention  as  to  his  domicile  is  to  be  discovered,  his  acts 
must  be  attended  to,  as  affording  the  most  satisfactory  evidence  of  his  inten- 
tion.77 

b.  Concurrence  of  Acts  and  Declarations. — The  concurrence  of  acts  and  dec- 
larations of  a  party  furnishes  the  strongest  evidence,  upon  a  question  of  dom- 
icile.78 

c.  Conflicting  Acts  and  Declarations. — Mere  declarations  of  an  intention  to 
change  a  domicile  ought  never  to  be  relied  upon,  when  contradicted,  or,  at  least, 
rendered  doubtful,  by  a  continuance  of  that  residence  which  impressed  the  char- 
acter. They  may  have  been  made  to  deceive;  or,  if  sincerely,  made,  they  may 
never  be  executed.  Even  the  party  himself  ought  not  to  be  bound  by  them,  be- 
cause he  may  afterwards  find  reason  to  change  his  determination,  and  ought  to 
be  permitted  to  do  so.79 

d.  Statements  in  Wills. — A  statement  in  a  will  is  sufficient  to  establish  prima 
facie  the  domicile  of  a  party  in  a  particular  place. so 


by  the  owner  and  shipper  of  property  in 
order  to  exempt  it  from  capture.  The 
Venus,  8  Cranch  253,  3  L.  Ed.  353.  See 
the  title  PRIZE. 

Compulsory  absence. — See  the  titles 
ALIENS,  vol.  1,  pp.  210,  216;  CITIZEN- 
SHIP, vol.  3,  p.  810.^ 

Weight  and  sufficiency  of  evidence  of 
change  to  give  courts  jurisdiction  in  gen- 
eral.—See  the  title  COURTS,  vol.  4,  p. 
S61. 

76.  Declarations. — The  Venus,  8  Cranch 
253,  281,  3  L.  Ed.  353.  See  ante,  "Declara- 
tions or  Statements,"  VII,  D.  See  the 
title  DECLARATIONS  AND  ADMIS- 
SIONS, ante,  p.  214. 

77.  Acts.— The  Venus,  8  Cranch  253, 
279,  3  L.  Ed.  353.  See  ante,  "Acts," 
VII.    C. 

"On  this  ground  it  is,  that  the  courts  of 
England  have  decided  that  a  person  who 
removes  to  a  foreign  country,  settles  him- 
self there,  and  engages  in  the  trade  of  the 
country,  furnishes,  by  these  acts,  such 
evidence  of  an  intention  permanently  to 
reside  there,  as  to  stamp  him  with  the 
national  character  of  the  state  where  he 
resides."  The  Venus,  8  Cranch  253,  279, 
3  L  Ed.  353.  See  the  titles  CITIZEN- 
SHIP,   vol.    3,    p.    810;    PRIZE. 

Right  of  suffrage. — In  Shelton  v.  Tiffin, 
6  Hew.  163,  12  L.  Ed.  387,  it  was  held  that 
the  exercise  of  the  right  of  suffrage  is  con- 
clusive upon  a  person  as  to  his  domicile. 
See  ante,  "Voting,"  VII,  F,  2.  See  the 
title   CITIZENSHIP,  vol.  3,  p.  801. 

78.  Concurrence  of  acts  and  declara- 
tions.—In  The  Venus,  8  Cranch  253,  281, 
3  L.  Ed.  353,  the  court,  in  speaking  of  the 
weight  of  evidence  to  effect  a  change  of 
domicile  said:  "But  when  he  accom- 
panies those  declarations  by  acts  which 
speak  a  language  not  to  be  mistaken,  and 
can  hardly  fail  to  be  consummated  by  ac- 
tual removal,  the  strongest  evidence  is 
afforded  which  the  nature  of  such  a  case 
can   furnish." 

"The    mere    speaking    of    a    place    as    a 


home,  without  any  act  showing  an  inten- 
tion to  return  to  it,  would  amount  to 
nothing.  But  if  acts  and  the  language 
concur,  as  proved  by  the  witnesses  in  the 
case,  it  would  be  a  denial  to  the  deceased 
of  the  right  to  choose  her  own  domicile, 
not  to  allow  her  acts  and  declarations, 
continued  for  many  years,  to  be  conclu- 
sive of  the  fact."  Pennsylvania  v.  Rave- 
nel,  21  How.  103,  110,  16  L.  Ed.  33.  See 
ante,  "Acts,"  VII,  C;  "In  General,"  VII, 
D,  1. 

Illustrations. — Acts  and  declarations  of 
a  widow  continued  for  many  years  are 
sufficient  to  show  that  she  had  changed 
her  domicile  after  the  death  of  her  hus- 
band. Pennsylvania  v.  Ravenel,  21  How. 
103,  16  L.  Ed.  33.  See  ante,  "Domicile  of 
Widow,"  VI,   B,  5. 

Where  it  v  oears  that  a  resident  of 
Kansas  had  sold  out  his  property  and 
business  in  Kansas  and  had  gone  in 
search  of  what  he  called  a  new  location, 
in  Spokane,  Washington,  and  at  this  new 
location  bought  land  and  decided  to  lo- 
cate there,  the  evidence  was  sufficient  for 
the  courts  of  Washington  to  find  that  the 
party  had  changed  his  domicile,  to  Wash- 
ington, and  that  the  courts  of  the  state 
of  Kansas  had  no  jurisdiction  over  a  suit 
for  divorce  brought  thereafter  by  the 
party  so  changing  his  domicile.  German 
Saving,  etc.,  Society  v.  Dormitzer,  192  U. 
S.  125,  128,  48  L-  Ed.  373.  See  the  title 
DIVORCE  AND  ALIMONY,  ante,  p.  412. 

79.  Conflicting  acts  and  declarations. — 
The  Venus,  8  Cranch  253,  281,  3  L.  Ed. 
353.  Compare  Shelton  v.  Tiffin,  6  How. 
163,  12  L.  Ed.  387.     See  the  title  PRIZE. 

Illustration.— See  the  title  CITIZEN- 
SHIP, vol.  3,  p.  801. 

80.  Statements  in  will. — Ennis  v.  Smith, 
14  How.  399,  421,  14  L.  Ed.  472.  See  ante, 
"Statements  in  Wills,"  VII,  D.  2.  S«e. 
generally,  the  titles  DECLARATIONS 
AND  ADMISSIONS,  vol.  5,  p.  214; 
WILLS. 
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DOUBLE  APPEALS. 


VIII.  Questions  of  Law  and  Fact. 

The  question  of  domicile,  so  far  as  it  depends  upon  the  facts,  is  one  tor  the 
}ary,  and  the  finding  of  the  jury  on  these  facts  is  conclusive. S1  But  it  is  proper 
for  the  court  to  instruct  the  jury  what  constitutes  a  domicile  in  law.82 

DOMINANT   TENANT.— See   the  title  Easements. 

DOMINIO  DIRECTO.— See  note  1. 

DOMINION.— See  the  title  International  Law. 

DONATION. — A  donation  is  a  gift  and  gratuity,  and  not  a  grant  of  land 
founded  on  a  consideration,  as  where  the  government  is  bound  to  make  it  by 
treaty  stipulation  conferring  mutual  benefits.2 

DONATION  MORTIS  CAUSA.— See  the  title  Gifts. 

DONE— See  note  3. 

DORMANT  JUDGMENTS. — See  the  title  Judgments  and  Decrees. 

DOTAL  PROPERTY.— See  note  4. 

DOUBLE  APPEALS.— See  the  title  Appeal  and  Error,  vol.  1,  p.  405,  vol.  2, 

p.  361. 

81.  Domicile  question  for  jury  on  facts. 
—Pennsylvania  v.  Ravenel,  21  How.  103, 
16  L-  Ed.  33;  Chicago,  etc.,  R.  Co.  v.  Ohle, 
117  U.  S.  123,  29  L.  Ed.  837.  See  the 
title  QUESTIONS  OE  LAW  AND 
FACT. 

Change  of  domicile  of  widow.-— Whether 
or  not  the  domicile  of  a  widow  was 
changed  after  the  death  of  her  husband 
to  another  state  is  a  question  for  the  jury, 
to  be  decided  by  the  evidence.  If  they 
believe  this  evidence,  it  is  conclusive  upon 
the  question  of  domicile.  Pennsylvania 
v.  Ravenel,  21  How.  103,  16  L.  Ed.  33.  See 
ante,   "Domicile   of  Widow,"   VI,   B,   5. 

Where  the  husband  had  his  domicile  in 
Pennsylvania  at  the  time  of  his  death,  the 
domicile  of  the  widow  also  remained 
there,  and  whether  or  not  she  had 
changed  his  domicile  to  South  Carolina 
is  a  question  for  the  jury,  to  be  decided 
by  the  evidence,  and  such  finding  of  the 
jury  is  conclusive.  Pennsylvania  v.  Rave- 
nel, 21  How.  1»3,  16  L.  Ed.  33.  See  ante, 
"Domicile   of  Widow,"   VI,   B,   5. 

Intention. — The  ascertainment  of  the  in- 
tention of  the  party  is  a  question  for  the 
jury,  and  is  conclusive,  unless  the  verdict 
is  set  aside  as  being  against  the  evidence. 
Chicago,  etc.,  R.  Co.  v.  Ohle,  117  U.  S. 
123,  29  L.   Ed.  837. 

82.  Instruction  by  court  as  to  what  con- 
stitutes domicile  at  law. — Pennsylvania  v. 
Ravenel,  21  How.  103,  16  L.  Ed.  33.  See 
the  title   INSTRUCTIONS. 

1.  Dominio  directo. — See  United  States 
v.  Castillero,  2  Black  17,  227,  17  L.  Ed.  360. 

2.  Donation.  Forsyth  v.  Reynolds,  15 
How.  358,  365,  14  L.  Ed.  729.  See  the  ti- 
tles BOUNTIES,  vol.  3.  p.  508;  FRAUD- 
ULENT AND  VOLUNTARY  CONVEY- 
ANCES;  GIFTS. 

By  two  acts,  passed  in  1820  and  1823, 
congress  granted  a  lot  in  the  village  of 
Pc.ria,  in  the  state  of  Illinois,  to  each 
settler  who  "had  not  heretofore  received  a 
confirmation  of  claim  or  donation  of  any 
tract  of  land  or  village  lot  from  the  United 
States.''       Lands     granted    to    settlers     in 


Michigan,  prior  to  the  surrender  of  the 
western  posts  by  the  British  government, 
and  which  grants  were  made  out  to  carry 
out  Jay's  treaty  in  1794,  were  not  dona- 
tions so  as  to  exclude  a  settler  in  Peoria 
from  the  benefit  of  the  two  acts  of  con- 
gress above  mentioned.  Forsyth  v.  Rey- 
nolds, 15  How.  358,  14  L.  Ed.  729.  See, 
generally,  the   title   PUBLIC   LANDS. 

A  constitutional  provision  was  as  fol- 
lows: "No  city,  town,  township,  or  other 
municipality,  shall  ever  become  subscrib- 
ers to  the  capital  stock  of  any  railroad  or 
private  corporation,  or  make  donation  to, 
or  loan  its  credit  in  aid  of,  such  corpo- 
ration." In  construing  this  provision,  the 
court  said:  "This  article,  in  our  opinion, 
makes  a  clear  distinction  between  sub- 
scriptions to  the  capital  stock  of  a  rail- 
road company,  or  a  private  corporation, 
and  donations  or  loans  of  credit  to  such 
corporations.  The  latter  are  prohibited 
under  all  circumstances.  The  former  may 
still  be  made,  if  they  have  been  authorized 
by  a  vote  of  the  people  prior  to  the  adop- 
tion of  the  constitution."  Concord  V. 
Portsmouth  Sav.  Bank,  92  U.  S.  625,  629, 
23  L.  Ed.  628.  See,  generally,  the  title 
MUNICIPAL.  COUNTY,  STATE  AND 
FEDERAL  AID. 

3.  Done. — The  Code  of  Alabama  pro- 
vided that  actions  against  the  sureties  of 
executors  must  be  brought  within  six 
years  after  the  cause  of  action  has  ac- 
crued, "the  time  to  be  computed  from  the 
act  done  or  omitted  by  their  principal, 
which  fixes  the  liability  of  the  surety." 
It  was  held  that  act  done  in  the  statute, 
meant  the  judicial  ascertainment  of  the 
default  of  the  principal,  and  not  the  doing 
of  the  act  by  the  executors  which  created 
the  liability.  Alexander  v.  Bryan,  110  U. 
S.  414,  416,  418,  28  L.  Ed.  195.  See,  gen- 
emllv.  the  title  LIMITATION  OF  AC- 
TIONS AND  ADVERSE  POSSESSION. 

4.  Dotal  property. — See  the  title  HUS- 
R\ND  AND  WIFE;  SEPARATE 
PROPERTY  OF  MARRIED  WOMEN. 
And  see  Fleitas  v.  Richardson  (No.  2),  147 
U.  S.  550,  553,  37  L-  Ed.  276. 
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DOUBLE  INSURANCE.— See,  also,  the  titles  Insurance;  Marine:  Insur- 
ance;. A  double  insurance  is,  where  the  same  man  is  to  receive  two  sums  in- 
stead of  one,  or  the  same  sum  twice  over,  for  the  same  loss,  by  reason  of  his 
having  made  two  insurances  upon  the  same  ship  or  goods.  In  such  case,  the 
risk  must  be  the  same.  This  kind  of  insurance  is  agreeble  to  the  practice'  and 
law  of  England,  and  is  considered  as  being  founded  in  utility,  convenience  and 
policy.1 

DOUBLE  PLEADING.— See  the  title  Pleading. 

DOUBLE  RATIONS.— See  the  title  Army  and  Navy,  vol   2   p    519 

DOUBLE  TAXATION.— See  the  title  Taxation.  As  to  second  assessment 
for  the  same  purpose,  see  the  title  Constitutional,  Law,  vol.  4,  p.  1. 

DOWER. 

BY   ERNEST    P.    STEINHAUER. 

I.   Definition,  488. 

II.   Nature  and  Kinds  of  Dower,  488. 

A.  Nature,  488. 

B.  Kinds,  488. 

III.  Requisites,  488. 

IV.  Property,  Estates  and  Interests  Subject  to  Dower,  488. 

A.  Estates  at  Will,  488. 

B.  Mining  Claim,  489. 

C.  Estates  Held  by  Joint  Tenancy,  489. 

D.  Equitable  Estates,  489. 

E.  Rent,  489. 

V.  Legislative  Regulations,  490. 

VI.   How  Dower  Is  Relinquished  or  Barred,  490. 

A.  Jointure,  490. 

B.  Mortgage,  490. 

C.  Divorce,  490. 

D.  Will,  490. 

E.  Estoppel,  491. 

VII.   Election  in  Lieu  of  Dower,  491. 

VIII.   Proceedings  for  Assignment  of  Dower,  491. 

A.  Jurisdiction,  491. 

B.  Part  of  Purchase  Money  in  Lieu  of  Dower,  491. 

CROSS  REFERENCES. 

See  the  titles  Bankruptcy,  vol.  2,  p.  792;  Curtesy,  ante,  p.  155;  Divorce 
and  Alimony,  ante,  p.  412;  Equity;  Husband  and  Wife;  Limitation  oe  Ac- 
tions and  Adverse  Possession;  Marriage  Contracts  and  Settlements  ; 
Mortgages  and  Deeds  of  Trust;  Partnership;  Removal  of  Causes. 

As  to  amendments  to  bill  in  equity  for  assignment  of  dower,  see  the  title 
Amendments,  vol.  1,  p.  297.  As  to  relief  against  conveyance  of  dower  interest 
obtained  by  fraud,  see  the  title  Fraud  and  Deceit.  As  to  exemption  of  dower 
by  act  fixing  jurisdictional  amount  of  appeal  to  the  supreme  court,  see  the  title 
Appeal  and  Error,  vol.  1,  p.  333.  As  to  effect  upon  dower  of  assignment  in 
bankruptcy,  see  the  title  Bankruptcy,  vol.  2,  p.  894.  As  to  release  of  dower 
right  as  a  consideration  for  a  contract,  see  the  title  Contracts,  vol.  4,  p.  552. 
As  to  partnership  creditor's  lien  in  regard  to  dower,  see  the  title  Partnership. 

1.  Thurston  v.  Koch,  4  Dall.  348,  351,  1   L.  Ed.  862. 
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DOWER. 


I.    Definition. 

Dower  is  the  provision  which  the  law  makes  for  a  widow  out  of  the  lands  or 
tenements  of   her  husband,   for  her   support   and   the   nurture  of  her  children.1 

II.    Nature  and  Kinds  of  Dower. 

A.  Nature.— Inchoate  Dower. — A  wife  having  only  an  inchoate  right  of 
dower  has  no  present  title  to  the  land,  either  legal  or  equitable.2 

B.  Kinds. — At  Common  Law. — "Dower  by  the  common  law  was  of  three 
kinds :  Ad  ostium  ecclesiae,  Ex  assensu  patris,  and  that  which  in  the  absence  of 
the  others  the  law  prescribed.  The  two  former  were  "founded  in  contract.  The 
latter  was  the  creature  of  the  law.  Dower  Ad  ostium  ecclesiae  and  Ex  assensu 
patris  were  abolished  in  England  by  a  statute  of  the  3d  and  4th  William  IV, 
ch.  105.  The  dower  given  by  law  is  the  only  kind  which  has  since  existed  in 
England,  and  it  is  believed  to  be  the  only  kind  which  ever  obtained  in  this 
country."3 

III.    Requisites 

Three  incidents  entitle  a  woman  to  dower :  marriage,  seisin,4  and  the  death 
of  the  husband.5 

IV.    Property,  Estates  and  Interests  Subject  to  Dower. 

A.  Estates  at  Will. — By  the  common  law  a  wife  had  no  right  of  dower  in 
an  estate  at  will.6 


1.  Definition. — Bouvier's  Law  Diet., 
VOl.   1,  p.  611. 

Cower  is  an  excrescent  interest  taken 
out  of  the  inheritance  for  a  time,  which 
being  elapsed,  the  interest  falls  again  to 
the  owner  of  the  inheritance  Kennedy  v. 
Nedrow,  1  Dall.  415,  417,  418,  1  L.  Ed. 
202. 

2.  Inchoate  dower. — Dolton  v.  Cain,  14 
Wall.   472,   479,   20    L.    Ed.    830. 

Mere  expectancy  or  possibility. — Dur- 
ing the  life  of  the  husband  the  right  of 
dower  is  a  mere  expectancy  or  possibility. 
In  that  condition  of  things,  the  lawmaking 
power  may  deal  with  it  as  may  be  deemed 
proper.  It  is  not  a  natural  right.  It  is 
wholly  given  by  law,  and  the  power  that 
gave  it  may  increase,  diminish,  or  other- 
wise alter  it,  or  wholly  take  it  away. 
Randall  v.  Kreiger,  23  Wall.  137,  148,  23 
L.   Ed.  124. 

Is  a  valuable  interest. — A  married 
woman's  right  of  dower  is  a  valuable  in- 
terest, which  she  cannot  be  compelled  to 
resign,  and  which  the  law  very  carefully 
protects  from  the  control  of  her  husband. 
When  she  does  part  with  it  an  officer 
must  examine  her  apart  from  her  hus- 
band, to  ascertain  whether  she  does  it 
freely  and  voluntarily.  And  whilst  this 
interest  is  a  valuable  right  of  the  wife, 
it  is  a  corresponding  incumbrance  upon 
the  land  to  which  it  attaches.  Sykes  v. 
Chadwick,  18  Wall.  141,  145,  21  L.  Ed. 
824. 

3.  Kinds  at  common  law. — Randall  V. 
Kreiger,  :.-:;   Wall.   137,  147,  23   L.   Ed.   124. 

4.  Requisites. — Kennedy  v.  Nedrow,  1 
Elll.   415,   417,   1    L.    Ed.   202. 

No  actual  seisin.— "The  wife  at  common 
law  was  endowable  where  there  had  been 
no  actual  possession,  and  the  reason  is, 
that  during  coverture   she  could  not   take 


.  possession  of  the  lands  of  her  husband." 
Mercer  v.  Selden,  1  How.  37,  54,  11  L. 
Ed.  38. 

5.  Kennedy  v.  Nedrow,  1  Dall.  415,  417, 
1  L.  Ed.  202. 

6.  Estates  at  will. — Duncan  v.  Navassa 
Phosphate  Co.,  137  U.  S.  647,  34  L.  Ed. 
825.     See,   generally,   the   title   ESTATES. 

The  interest  of  the  discoverer  of  guano 
on  the  Island  of  Navassa,  given  by  the 
Guano  Islands  Act  of  August  18,  1856,  c. 
164  (Rev.  Stat.,  tit.  72),  if  it  can  pos- 
sible be  considered  as  an  estate  in  land, 
is  an  estate  at  the  will  of  the  United 
States,  from  whom  it  was  derived,  and  is 
therefore  not  subject  to  dower  at  common 
law.  Duncan  v.  Navassa  Phosphate  Co., 
137  U.   S.   647,  652,  34   L.    Ed.   825. 

The  discoverer  of  the  deposit  of  guano 
on  the  Island  of  Navassa  has  not  such  an 
estate  or  interest  as  to  entitle  his  widow 
to  dower  under  the  Guano  Islands  Act  of 
August  18,  1856,  c.  164  (Rev.  Stat.,  tit.  72); 
the  whole  right  conferred  upon  the  dis- 
coverer and  his  assigns  is  a  license  to  oc- 
cupy the  island  for  the  purpose  of  re- 
moving the  guano,  and  this  right  cannot 
last  after  the  guano  is  removed;  nor  is  the 
claim  to  dower  aided  by  the  act  of  con- 
gress of  April  2,  1872,  c.  81,  by  which  the 
provisions  of  the  act  of  1856  are  "ex- 
tended to  the  widow,  heirs,  executors  or 
administrators  of  such  discoverer."  Dun- 
can v.  Navassa  Phosphate  Co.,  137  U.  S. 
647,  34  L.  Ed.  825. 

"Even  a  copyhold,  which  was  practically 
an  estate  of  inheritance,  yet,  because  it 
was  legally  an  estate  at  the  will  of  the 
lord,  was  not  liable  to  dower,  except  by 
and  according  to  local  custom.  2  Bl.  Com. 
L32;  1  Scribner  on  Dower  (2d  Ed.)  369." 
Duncan  v.  Navassa  Phosphate  Co.,  137  U. 
S.  647,  652,  34  L.  Ed.  825. 
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B.  Mining  Claim. — A  mere  locator  of  a  mining  claim  under  the  laws  of 
the  United  States,  having  only  the  possessory  rights  conferred  by  those  laws, 
and  who  has  conveyed  such  interest,  has  not  such  an  estate  in  the  property  as 
will  sustain  a  claim  of  dower  therein.7 

C.  Estates  Held  by  Joint  Tenancy.— On  a  joint  tenancy,  at  common  law, 
dower  does  not  attach.  No  title  to  dower  attaches  on  a  joint  seisin  of  real  es- 
tate; the  mere  possibility  of  the  estate  being  defeated  by  survivorship  prevents 
dower.8 

D.  Equitable  Estates.— Equity  of  Redemption. — By  the  common  law, 
dower  does  not  attach  to  an  equity  Of  redemption ;  the  fee  is  vested  in  the  mort- 
gagee, and  the  wife  is  not  dowable  of  an  equitable  seisin.9 

E.  Rent. — If  a  wife  join  her  husband  in  a  lease  for  years,  she  is  still  en- 
titled to  dower  in  the  rent.10 


7.  Mining  claim. — Black  v.  Elkhorn 
Mining  Co.,  163  U.  S.  445,  41  L.  Ed.  221. 
See,  generally,  the  title  MINES  AND 
MINERALS. 

"The  interest  in  a  mining  claim,  prior 
to  the  payment  of  any  money  for  the 
granting  of  a  patent  for  the  land,  is  noth- 
ing more  than  a  right  to  the  exclusive 
possession  of  the  land  based  upon  condi- 
tions subsequent,  a  failure  to  fulfill  which 
forfeits  the  locator's  interest  in  the  claim. 
We  do  not  think  that  under  the  federal 
statute  the  locator  takes  such  an  estate  in 
the  claim  that  dower  attaches  to  it." 
Black  v.  Elkhorn  Mining  Co.,  163  U.  S. 
445,  450,  41  L.  Ed.  221. 

"We  are  of  opinion,  therefore,  that  by 
the  conveyance  of  Mrs.  Black's  husband 
to  his  grantee  of  all  his  interest  as  locator 
in  the  mining  claim  in  question  he  aban- 
doned all  his  right  and  interest  in  the 
claim  to  his  grantee,  and  that  interest 
which  thus  passed  to  his  grantee  was  not 
subject  to  any  possible  incumbrance  of 
the  wife  by  way  of  dower  in  the  premises. 
The  interest  granted  by  the  United  States 
was  of  such  a  nature  that  a  conveyance  of 
Black's  right  to  the  possession  terminated 
it  tc  the  same  extent  as  if  it  had  been  for- 
feited by  nonperformance  of  the  condi- 
tions provided  for  in  the  statute,  and  hence 
the  wife  has  no  claim  for  dower  in  the 
premises."  Black  v.  Elkhorn  Min.  Co.,  163 
U.  S.  445,  452,  41  L.  Ed.  221. 

8.  Estates  held  by  joint  tenancy. — May- 
burry  v.  Brien,  15  Pet.  21,  10  L.  Ed.  646. 
See,  generally,  the  title  JOINT  TEN- 
ANTS AND  TENANTS  IN.  COMMON. 

If  the  husband,  hHng  a  joint  tenant, 
convey  his  interest  to  another,  and  thus  at 
once  destroy  the  right  of  survivorship,  and 
deprive  himself  of  the  property,  his  wife 
will  not  be  entitled  to  dower.  Mayburry 
v.  Brien,  15  Pet.  21.  10  L.  Ed.  646. 

9.  Equity  of  redemption. — Mayburry  v. 
Brien,  15  Pet.  21,  10  L.  Ed.  646.  See,  gen- 
erally, the  title  MORTGAGES  AND 
DEEDS  OF  TRUST. 

When  the  husband  takes  a  conveyance 
in  fee,  and  at  the  same  time  mortgages 
the  land  back  to  the  grantor,  or  to  a  third 
person,  to  secure  the  purchase  money  in 
whole  or  in  part,  dower  cannot  be  claimed 


as  against  rights  under  the  mortgage;  the 
husband  is  not  deemed  sufficiently  or  ben- 
eficially seised,  by  an  instantaneous  pas- 
sage of  the  fee  in  and  out  of  him,  to  en- 
title his  wife  to  dower  as  against  the  mort- 
gage. It  is  the  well-established  doctrine, 
that  of  a  seisin,  for  an  instant,  a  woman 
shall  not  be  endowed.  Mayburry  v.  Brien, 
15  Pet.  21,  10  L.  Ed.  646. 

"According  to  the  principles  of  the  com- 
mon law,  a  widow  is  not  dowable  in  her 
husband's  equity  of  redemption;  and  if  a 
man  mortgages  in  fee,  before  marriage, 
and  dies  without  redeeming  the  mortgage, 
his  widow  is  not  entitled  to  dower." 
Stelle  v.  Carroll,  12  Pet.  201,  205,  9  L.  Ed. 
1056. 

The  doctrines  of  the  common  law,  on 
the  subject  of  dower,  although  since  al- 
tered by  an  act  of  assembly  of  Maryland, 
were  still  the  law  of  Maryland,  when  the 
United  States  assumed  jurisdiction  over 
the  District  of  Columbia;  and  the  act  of 
congress  of  February  27th,  1801,  which 
provides  for  its  government,  declares  that 
the  laws  of  Maryland,  as  they  then  existed, 
should  continue  and  be  in  force  in  that 
part  of  the  district  which  was  ceded  by 
that  state.  Stelle  v.  Carroll,  12  Pet.  201, 
9  L.  Ed.  1056. 

Mortgages  were  made  during  the  cover- 
ture, but  the  mortgage  deeds  were  ac- 
knowledged by  the  wife,  upon  privy  exam- 
ination; and  these  acknowledgments,  un- 
der the  acts  of  assembly  of  Maryland,  of 
1715,  ch.  47,  and  1766,  ch.  14,  bar  "the  right 
of  dower  in  the  lots  thus  conveyed  to  the 
mortgagee.  The  legal  estate  passed  to  the 
mortgagee,  and  the  husband  retained  noth- 
ing but  the  equity  of  redemption;  and  as 
the  wife  had  no  right  of  dower  in  this 
equitable  interest,  a  subsequent  deed,  ex- 
ecuted by  the  husband,  conveyed  the  whole 
of  his  interest  in  the  estate,  and  was  a  bar 
to  the  claim  of  dower;  it  was  not  neces- 
sary for  the  wife  to  join  in  such  a  deed,  as 
she  had  no  right  of  dower  in  the  equity  of 
redemption,  which  was  conveyed  by  the 
deed.  Stelle  v.  Carroll,  12  Pet.  201,  9  L. 
Ed.  1056. 

10.  Rent. — Herbert    v.    Wren,    7    Cranch 
370,  3  L.  Ed.  374. 
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V.    Legislative  Regulations. 

Section  18  of  the  act  of  congress  of  March  3,  1887,  c.  397,  conferring  and  reg- 
ulating the  right  of  dower,  applies  to  the  territory  of  Utah  only,  and  not  to  all 
the  territories  of  the  United  States.11 

VI.    How  Dower  Is  Relinquished  or  Barred. 

A.  Jointure. — A  widow  may  be  barred  of  dower  by  a  jointure  made  in  pur- 
suance of  the  statute  of  27  Hen.  VIII,  c.  10,  §  6.  Such  a  jointure  may,  indeed, 
be  made  either  before  or  after  marriage ;  but  with  this  difference,  that  if  it  is 
made  before,  the  wife  cannot  waive  it,  and  claim  her  dower  at  common  law; 
which  she  can  do,  if  the  jointure  is  subsequent  to  the  marriage.  No  other  set- 
tlements, however,  in  lieu  of  jointures,  are  bars  to  a  claim  of  dower;  nor,  it 
must  be  remembered,  was  a  jointure  itself  any  bar,  antecedent  to  the  passing  of 
the  statute  of  Hen.  VIII,  for  it  is  established  law,  that  a  right  or  title  of  dower 
cannot  be  barred  by  a  collateral  satisfaction.12 

B.  Mortgage. — Where  a  mortgage  was  executed  by  a  husband,  his  own 
name  only  being  used  in  the  body  of  the  instrument,  but  it  was  signed  by  his 
wife  also,  who  relinquished  her  right  of  dower,  and  made  her  acknowledgment 
in  an  after  part  of  the  instrument,  and  there  is  sufficient  evidence,  from  an  in- 
spection of  the  whole  instrument,  to  believe  that  the  intention  of  the  parties  was 
to  consider  the  whole  paper  as  forming  one  assurance,  the  wife  will  be  barred 
of  her  dower,  as  far  as  the  mortgage  is  concerned.13 

C.  Divorce. — It  has  been  generally  held  that  a  valid  divorce  from  the  bond 
of  matrimony,  for  the  fault  of  either  party,  cuts  off  the  wife's  right  of  dower, 
unless  expressly  or  impliedly  preserved  by  statute.14 

D.  Will. — It  has  been  said  that  "no  devise  to  a  wife,  even  of  an  estate  in  fee 
simple,  although  ten  times  more  valuable  than  her  dower,   will  be,  of  itself,  a 


11.  Legislative  regulations. — France  v. 
Connor,  161  U.  S.  65,  67,  40  L.  Ed.  619. 

12.  Jointure. — Kennedy  v.  Nedrow,  1 
Dall.  415,  417,  1  L.  Ed.  202. 

13.  Mortgage. — Dundas  V.  Hitchcock,  12 
How.  256,  257,  13  L-  Ed.  978.  See,  gen- 
erally, the  title  MORTGAGES  AND 
DEEDS  OF  TRUST. 

Usually  the  initiate  and  contingent  right 
of  dower  is  barred  in  deeds  of  sale  and 
mortgage,  by  a  conveyance  making  the 
grant  in  the  joint  names  of  the  husband 
and  wife,  in  the  same  manner  as  if  the  es- 
tate belonged  to  the  wife;  the  deed  oper- 
ating by  way  of  estoppel  when  the  right 
of  dower  becomes  complete  by  the  death 
of  the  husband.  But  when  the  legal  estate 
is  vested  wholly  in  the  husband,  and  the 
ric^ht  of  the  wife  is  but  a  contingent  in- 
cumbrance, there  is  no  necessity  that  she 
should  join  in  the  grant  of  the  fee,  the  re- 
lease of  her  inchoate  right  acknowledged 
in  due  form,  being  all  that  is  necessary  to 
bar  her  from  setting  up  a  claim  of  dower, 
after  the  death  of  her  husband.  Dundas 
V.  Hitchcock,  12  How.  256,  257,  267,  13 
L.   Ed.   978. 

Form  of  release. — "The  insertion  of  the 
clause  of  release  of  dower  might  gen- 
erally be  considered  by  conveyancers  as  in 
better  taste,  if  it  had  preceded  the  signa- 
ture and  attestation  of  the  other  covenants 
which  affected  the  fee  of  the  husband;  but 
there  is  no  stringent  unbending  rule  of 
law,  which   requires  a  deed  to  be  in   such 


form,  or  in  any  peculiar  form,  in  order  to 
operate  as  a  valid  conveyance.  The  in- 
tention of  the  parties  is  to  be  gathered 
from  an  inspection  of  the  whole  instru- 
ment of  assurance  taken  together.  It 
ought  not  to  be  dislocated  and  rent  into 
separate  fragments  by  a  captious  or  astute 
construction,  whose  only  result  is  to  de- 
feat the  plain  meaning  and  intention  of  the 
parties."  Dundas  v.  Hitchcock,  12  How. 
256,  257,  267,  13  L.  Ed.  978. 

Sale    under    judgment    on    mortgage. — 

In  an  early  Pennsylvania  case  it  was  held 
that  where  land  was  sold  by  a  sheriff 
under  a  judgment  obtained  on  a  mort- 
gage executed  by  the  husband,  it  would 
bar  the  wife's  claim  to  dower  even  though 
she  was  not  a  party  to  the  mortgage. 
Scott  v.  Crosdale,  2  Dall.  127,  1  L.  Ed. 
317. 

14.  Divorce. — Barrett  v.  Failing,  111  U. 
S.  523,  525,  28  L.  Ed.  505.  See,  generally, 
the  title  DIVORCE  AND  ALIMONY, 
ante,  p.  412. 

A  wife  divorced  has  no  right  of  dower 
in  a  husband's  property.  Maynard  v.  Hill, 
125   U.    S.   190.   216,   31    L    Ed.   654. 

Invalid  divorce. — If  a  husband  obtains  a 
decree  of  divorce,  which  is  void  for  insuffi- 
cient service,  it  is  no  bar  to  an  action  by 
the  wife  to  recover  as  the  husband's 
widow  a  share  of  his  estate  allowed  to  a 
widow  by  a  local  law.  Cheelv  V.  Clavton, 
110  U.  S.  701,  709,  28  L.   Ed.  298. 
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bar  of  dower ;  but   will  be  considered  as  a  benevolence,  and  she  is  entitled  to 
both."15 

E.    Estoppel. — A  widow  may  be  estopped  from  claiming  dower.10 

VII.    Election  in  Lieu  of  Dower. 

In  General. — It  is  a  maxim  in  a  court  of  equity,  not  to  permit  the  same 
person  to  hold  under  and  against  a  will.  If,  therefore,  it  be  manifest,  from  the 
face  of  the  will,  that  the  testator  did  not  intend  the  provision  it  contains  for  his 
widow  to  be  in  addition  to  her  dower,  but  to  be  in  lieu  of  it;  if  his  intention, 
discovered  in  other  parts  of  the  will,  must  be  defeated  by  the  allotment  of 
dower  to  the  widow,  she  must  renounce  either  her  dower,  or  the  benefit  she 
claims  under  the  wall.  But  if  the  two  provisions  may  stand  well  together,  if  it 
may  fairly  be  presumed,  that  the  testator  intended  the  devise  or  bequest  to  his 
wife  as  additional  to  her  dower,  then  she  may  hold  both.17 

Time. — "The  time  given  to  the  widow  by  the  law,  to  make  her  election,  is 
intended  for  her  protection,  and  not  that  she  shall  use  it  as  a  weapon  of  offense 
to  defraud  others.  Courts  of  equity  do  not  exert  their  powers,  even  in  favor  of 
widows,  to  assist  them  in  such  a  transaction."18 

VIII.    Proceedings  for  Assignment  of  Dower. 

A.  Jurisdiction. — Courts  of  chancery  have  concurrent  jurisdiction  with 
courts  of  law,  in  assigning  dower.19 

B.  Part  of  Purchase  Money  in  Lieu  of  Dower. — A  court  of  chancery 
cannot  allow  a  part  of  the  purchase  money  in  lieu  of  dower,  when  the  estate 
is  sold,  unless  by  consent  of  all   parties   interested.20 

DOW  LAW. — See  the  title  Intoxicating  Liquors. 
DOWN  A  RIVER.— See  the  title  Boundaries"  vol.  3,  p.,  466. 


15.  Will.— Kennedy  v.   Nedrow,  1   Dall. . 
415,  418,  1  L.  Ed.  202.     See,  generally,  the 
title  WILLS. 

Where  a  husband  by  will  gave  to  his 
wife  several  tracts  of  land  and  certain 
sums  of  money,  but  did  not  say  in  the 
wHl  that  it  was  in  satisfaction  of  dower, 
it  was  held  that  she  was  not  barred  from 
claiming  her  dower.  Kennedy  v.  Nedrow, 
1  Dall.  415,  418,  1  L.  Ed.  202. 

By  his  last  will  a  husband  gave  his  wife 
a  half  interest  in  a  tract  of  land  but  did 
not  state  in  his  will  that  it  was  in  satis- 
faction of  dower.  It  was  held  that  she 
was  not  estopped  from  recovering  her 
dower  in  this  land  in  an  action  of  parti- 
tion. Kennedy  v.  Nedrow,  1  Dall.  415,  419, 
1  L.  Ed.  202.  See,  generally,  the  title 
PARTITION. 

16.  Estoppel. — Where  a  widow  was  al- 
lowed one  year,  after  probate  of  her  hus- 
band's will,  to  elect  whether  to  take 
under  it  or  not,  and  by  the  will  she  was 
sole  devisee  for  herself  and  children,  and 
before  the  expiration  of  the  year  she  re- 
leased to  the  mortgagee  all  her  estate, 
right  and  claim  to  the  mortgaged 
premises,  styling  herself  widow  and  sole 
devisee,  she*  cannot  afterwards  avail  her- 
self of  her  right  of  election  and  set  up  a 
claim  to  dower,  outside  of  the  will;  she  is 
estopped  by  her  deed.  Dundas  v.  Hitch- 
cock, 12  How.  256,  257,  13  L.  Ed.  978. 
See  post.  "Election  in  Lieu  of  Dower." 
VII.     See,  generally,  the  title  ESTOPPEL. 

Where   a   woman    had   a   dower   interest 


in  land  and  knew  and  approved  of  the 
sale  of  it  at  a  full  price  and  uncharged 
with  the  dower,  she  is  estopped  from 
afterwards  claiming  dower  in  it.  Deshler 
v.  Beery,  4  Dall.  300,  301,  1  L.  Ed.  842. 

17.  Election  in  lieu  of  dower. — Herbert 
v.  Wren,  7  Cranch  370,  378,  3  L.  Ed.  374. 
See  ante,  "Estoppel,"  VI,  E. 

If  a  devise  of  land,  in  Virginia,  to  the 
widow,  appear,  from  circumstances,  to  be 
intended  in  lieu  of  dower,  she  must  make 
her  election,  and  cannot  take  both. 
Herbert  v.  Wren,  7  Cranch  370,  3  L.  Ed. 
374. 

18.  Time. — Dundas  v.  Hitchcock,  12 
How.  256,  257,  271,  13   L.   Ed.  978. 

19.  Jurisdiction. — Herbert  v.  Wren,  7 
Cranch  370,  3  L.  Ed.  374.  See,  generally, 
the  title  COURTS,  vol.  4,  p.  861. 

Dower  is  a  legal  right;  and  whether  it 
be  claimed  by  suit  at  law  or  in  equity, 
the  principle  is  the  same.  Mayburry  v. 
Brien.  15  Pet.  21,  10  L.  Ed.  646. 

Where  the  lands  in  which  the  widow 
has  a  right  of  dower  are  in  possession  of 
a  purchaser,  who  has  not  yet  paid  the 
purchase  money,  a  court  of  equity  ought 
never,  by  refusing  its  aid,  to  drive  the 
wife  into  a  court  of  law,  and  compel  her 
to  receive  her  dower  in  the  lands  them- 
selves. Herbert  v.  Wren,  7  Cranch  370, 
376,  3  L.  Ed.  rtT  l 

20.  Part  of  purchase  money  in  lieu  of 
dower. — Herbert  v.  Wren,  7  Cranch  370, 
3  L.  Ed    :::t. 
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DRAINS  AND  SEWERS. 


DRAFF.— See  note  1. 

DRAFT.— See  Draff,  ante,  p.  492.  See,  also,  the  titles  Bills,  Notes  and 
Checks,  vol.  3,  p.  257.  As  to  draft  for  army,  see  the  title  Army  and  Navy, 
vol.  2,  pp.  497,  498. 

DRAINAGE. — See  generally,  the  title  Drains  and  Sewers  and  references 
given.  As  to  reclamation  of  swamp  and  overflowed  lands,  see  the  title  Public 
Lands. 

DRAINS  AND  SEWERS. 

i 

CROSS  REFERENCES. 

See  the  titles  Canals,  vol.  3,  p.  546;  Contracts,  vol.  4,  p.  552;  Due  Proc- 
ess of  Law;  Eminent  Domain;  Impairment  of  Obligation  of  Contracts; 
Irrigation;  Levees;  Mines  and  Minerals;  Municipal,  County,  State 
and  Federal  Securities;  Nuisance;  Special  Assessments;  Taxation; 
Waters  and  Watercourses. 

As  to  the  alteration  or  removal  of  a  bridge  which  obstructs  the  drainage  of  a 
natural  watercourse,  see  the  title  Bridges,  vol.  3,  p.  524.  As  to  the  condemnation 
of  land  for  the  purposes  of  constructing  drains  or  sewers,  see  the  title  Eminent 
Domain.  As  to  the  construction  and  maintenance  of  irrigation  canals  and 
ditches,  see  the  title  Irrigation.  As  to  contracts  for  the  construction  of  ditches 
or  sewers,  see  the  title  Working  Contracts.  As  to  the  construction  of  ditches 
and  canals  for  the  purposes  of  conveying  water  over  public  lands  for  agricultural, 
manufacturing  and  mining  purposes,  see  the  title  Public  Lands.  As  to  in- 
juries to  ditches  used  for  the  conveyance  of  water  for  mining  purposes,  see  the 
title  Mines  and  Minerals.  As  to  the  pollution  of  a  river  by  a  discharge  of 
sewerage  into  it,  see  the  title  Waters  and  Watercourses.  As  to  the  changing  of 
the  location  of  gas  pipes  at  the  expense  of  a  gas  company  as  violating  the  con- 
stitutional inhibition  against  taking  property  without  due  process  of  law,  see  the 
title  Due  Process  of  Law.  As  to  the  competency  of  the  owner  of  land  which 
is  a  part  of  a  grant  to  a  state  under  the  swamp  land  act  to  set  up  in  proceedings 
begun  to  enforce  a  tax  on  the  land  assessed  under  a  state  law  for  the  purpose  of 
draining  and  improving  it,  that  the  state  law  impairs  the  obligation  of  the  con- 
tract between  the  state  and  the  United  States,  and  so  violates  the  constitution, 
see  the  title  Constitutional  Law,  vol.  4,  p.  75.  As  to  estoppel  to  object  to  the 
construction  of  a  drainage  system,  see  the  title  Estoppel.    As  to  the  construction 


1.  Draff. — In  Marriott  v.  Brune,  9  How. 
619,  633,  13  L.  Ed.  282,  it  is  said:  "Thus, 
in  the  case  of  liquors,  a  certain  fixed  per 
cent,  is  deducted  in  the  measure,  in  all 
ases,  for  leakage  (l  Stat,  at  L.,  166),  and 
still  more  is  deducted  for  breakage,  when 
in  bottles.  (1  Stat,  at  L.,  672.)  So  an- 
other  reduction  is  made  in  weight  for 
tare  and  draft.  (1  Stat,  at  L.,  166.)  The 
last  should  be  draff,  meaning  dust  and  dirt, 
and  not  what  is  generally  meant  by 
'draught'  or  'draft.'  '  See,  generally,  the 
title  REVENUE  LAWS. 

Rut  in  Seebergcr  v.  Wright,  etc.,  Mfg. 
Co.,  157  U.  S.  183,  185,  39  L.  Ed.  665,  it  is 
d:  "As  the  word 'draught' or 'draft' has 
a  particular  and  uniform  meaning  given 
i"  it  by  the  lexicographers,  and  such  defi- 
nition seems  to  be  a  reasonable  one  as 
applied  to  the  statute  in  question,  we  see 
no  good  reason  for  saying  that  it  is  a 
mere  misspelling  for  draff,  especially  in 
view  of  the  fact  that  this  is  an  unusual 
word,  with  a  totally  different  meaning, 
and  not  found  elsewhere  in  any  tariff  acts 
i"    which   our  attention   has   been  called." 


And  the  court  in  that  case  gives 
the  meaning  of  the  word  "draft" 
as  follows.  "There  has  been  a  peculiar 
use  of  the  word  'draught'  in  Eng- 
land, and  perhaps  also  in  this  country,  in 
connection  with  commercial  transactions, 
in  which  it  is  defined  as  an  arbitrary  de- 
duction from  gross  weight  made  by  cus- 
tom, to  assure  the  buyer  or  importer,  as 
the  case  may  be,  that  there  is  no  discrim- 
ination against  him  from  difference  in 
scales.  [n  Webster's  Dictionary  of  1890 
'draught'  is  defined  as  'an  allowance  on 
weighable  goods;'  and  'draft'  as  'an  al- 
lowance or  deduction  made  from  the  gross 
weight  of  goods.'  Tn  the  Century  and 
the  Imperial,  'draft'  and  'draught'  are 
spoken  of  as  an  allowance  made  for  waste 
in  goods  sold  by  weight,  or  the  allowance 
made  by  the  custom-house  on  excisable 
goods.  The  two  words  are  in  reality  dif- 
ferent spellings  of  the  same  word."  The 
court  noticed  the  case  of  Marriott  V. 
Brune,  9  How.  619,  633,  13  L.  Ed.  282,  but 
said  that  that  case  did  not  call  for  a  defi- 
nition of  the  word. 
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of  levees  to  prevent  the  overflow  of  drainage  and  ditches,  see  the  title  Levees. 
As  to  the  liability  of  a  city  for  damages  where  a  sewer  becomes  a  nuisance,  see 
the  title  Nuisance.  As  to  defenses  to  the  enforcement  of  a  lien  for  the  con- 
struction of  ditch  or  sewer,  see  the  title  Mechanics'  Liens.  As  to  the  granting 
of  swamp  and  overflowed  land  belonging  to  the  general  government  to  a  state 
for  the  purposes  of  reclamation,  see  the  title  Public  Lands.  As  to  the  repeal  of 
a  law  exempting  swamp  lands  from  taxation  as  violating  the  constitutional  provision 
against  impairment  of  contracts,  see  the  title  Impairment  of  Obligation  OF 
Contracts.  As  to  all  questions  pertaining  to  special  assessments  for  the  con- 
struction of  drains  and  sewers,  see  the  title  Special  Assessments.  As  to  drain- 
age warrants  issued  by  the  city  of  New  Orleans,  see  the  title  Municipal, 
County,  State  and  Federal  Securities. 

Drains — Power  of  State  to  Construct. — In  the  exercise  of  the  power 
which  a  state  has  to  require  local  improvements  to  be  made  which  are  essential 
to  the  health  and  prosperity  of  any  community  within  its  borders,  it  may  provide 
for  the  construction  of  canals  for  drainage  of  marshy  and  malarious  districts.1 
And  the  fact  that  the  lands  may  be  situated  in  more  than  one  county,  cannot 
affect  the  power  of  a  state  to  delegate  authority  for  the  establishment  of  a  recla- 
mation district  to  the  supervisors  of  the  county  containing  the  greater  part  of  the 
lands.  Such  authority  may  be  lodged  in  any  board  or  tribunal  which  the  legis- 
lature may  designate.2 

Construction  and  Validity  of  Statutes. — It  has  been  held,  that  where  no 
federal  question  was  involved,  the  supreme  court  of  the  United  States  would  fol- 
low the  decisions  of  the  state  tribunals  as  to  the  construction  and  validity  of  state 
statutes  relating  to  drains.3     The  statute,  of  the  state  of  New  Jersey  which  au- 


1.  Construction  by  state. — Hagar  v. 
Reclamation  District  No.  108,  111  U.  S. 
701,  704,  28  L.  Ed.  569;  Leovy  v.  United 
States,  177  U.  S.  621,  44  L.  Ed.  914;  Wurts 
v.  Hoagland,  114  U.  S.  606,  610,  29  L. 
Ed.  229;  Wright  v.  Roseberry,  121  U.  S. 
488,  496,  30  L-  Ed.  1039;  Chicago,  etc., 
R.  Co.  v.  Illinois,  200  U.  S.  561,  585,  50  L. 
Ed.  596. 

2.  Hagar  v.  Reclamation  District  No. 
108,  111  U.   S.  701,  704,  28   L.  Ed.   569. 

The  legislature  of  the  state  of  California 
had  the  power  to  provide  a  system  of 
drainage  to  reclaim  the  swamp  lands  of 
that  state.  Hagar  v.  Reclamation  District 
Xo.   108,  111   U.  S.  701,  28   L.   Ed.  569. 

Under  the  authority  of  the  act  of  March 
2,  1849,  the  state  of  Louisiana  had  the 
power  to  construct  levees  and  drains  for 
the  purpose  of  draining  swamp  and  over- 
flowed lands  within  its  borders.  Leovy 
V.  United  States,  177  U.  S.  621,  623,  44  L. 
Ed.  914. 

On  March  2,  1849,  the  congress  of  the 
United  States  by  an  act  of  that  date,  c. 
87,  entitled  "An  act  to  aid  the  state  of 
Louisiana  in  draining  the  swamp  land 
therein,"  enacted:  "That  to  aid  the  state 
of  Louisiana  in  constructing  the  necessary 
levees  and  drains  to  reclaim  the  swamp 
and  overflowed  lands  therein,  the  whole 
of  those  swamp  and  overflowed  lands, 
which  may  be  or  are  found  unlit  for 
cultivation,  shall  be,  and  the  same  are 
hereby,  granted  to  that  state."  9  Stat.  352. 
Similar  grants  have  been  made  by 
congress  to  other  states  within  whose 
boundaries    were    undrained    swamp    and 


overflowed  lands  belonging  to  the  United 
States.  Act  of  September  28,  1850,  c.  84; 
9  Stat.  519.  This  legislation  declares  a 
public  policy  on  the  part  of  the  govern- 
ment to  aid  the  states  in  reclaiming 
swamp  and  overflowed  lands,  unfit  for 
cultivation  in  their  natural  state,  and  is  a 
recognition  of  the  right  and  duty  of  the 
respective  states,  in  consideration  of  such 
grants,  to  make  and  maintain  the  nec- 
essary improvements.  Leovy  v.  United 
States,  177  U.  S.  621,  623,  44  L.  Ed.  914. 

3.  Decision  of  state  court  followed. — 
Hagar  v.  Reclamation  District  No.  108, 
111  U.  S.  701,  704.  28  L.  Ed.  569;  Chicago, 
etc.,  R.  Co.  v.  Illinois,  200  U.  S.  561,  585, 
50  L-  Ed.  596. 

Statutes  authorizing  drainage  of  swamp 
lands  have  frequently  been  upheld  in- 
dependently of  any  effect  upon  the  public 
health,  as  reasonable  regulations  for  the 
general  advantage  of  those  who  are 
treated  for  this  purpose  as  owners  of  a 
common  property.  Head  v.  Amoskeag 
Mfg.  Co.,  113  U.  S.  9,  22,  28  L.  Ed.  889; 
Wurts  v.  Hoagland,  114  U.  S.  606,  611,  29 
L.  Ed.  229;  Fallbrook  Irrigation  District 
v.  Bradley,  164  U.  S.  112,  163,  41  L.  Ed. 
369. 

"Where  lands  are  valuable  for  cultiva- 
tion, and  the  country,  as  this,  depends  so 
much  upon  agriculture,  the  public  welfare 
demands  that  the  lands  shall  be  drained, 
and  in  the  absence  of  any  constitutional 
provision  in  relation  to  such  laws  they 
have  been  sustained,  upon  high  authority, 
as  the  exercise  of  the  police  power." 
Chicago,  etc.,  R.  Co.  v.  Illinois  200  U.  S. 
561,   586,   50   L.    Ed.    596. 
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thorized  the  drainage  of  tracts  of  swamp  and  lowland,  by  commissioners  ap- 
pointed upon  proceedings  instituted  by  a  part  of  the  owners  of  the  land,  is 
not  in  violation  of  the  constitution  of  the  United  States.4 

Municipal  Sewers — Drainage  of  City  an  Exercise  of  Police  Power. — 
The  drainage  of  a  city  in  the  interest  of  the  public  health  and  welfare  is  one 
of  the  most  important  purposes  for  which  the  police  power  can  be  exercised.5 

Construction — Power  of  Municipality — Discretion  of  Municipality. — 
The  authority  to  construct  a  municipal  sewer  is  primarily  vested  in  the  munici- 
pality, and  it  is  in  the  discretion  of  the  municipal  authorities  to  determine  the 
practicability  of  its  construction.6 

Power  of  Courts  to  Control  Discretion  of  Municipality. — And  it  has 
been  held,  that  this  discretion  cannot  be  controlled  by  the  courts  by  the  use  of 
a  mandatory  injunction.7 

Damages  from  Defective  Sewers — Injuries  Arising  from  Defective 
Plan. — A  landowner  cannot  maintain  an  action  for  damages  against  a  munic- 
ipal corporation,  for  injury  caused  to  his  land  by  its  adoption  of  a  general  plan 
of  a  sewerage  system,  which  he  alleges  to  be  defective.8 

Negligent  Construction  or  Repair. — But  damages  may  be  recovered  for 
the  negligent  construction  or  repair  of  sewers,  according  to  the  general  plan 
so  adopted.9 

Rental  for  Use  of  Sewer. — The  legislature  of  a  state  has  the  power  to 
authorize  a  municipal  corporation,  to  pass  an  ordinance  requiring  persons  who 
desire  to  make  use  of  municipal  sewers  to  pay  a  reasonable  rental  for  so  doing.10 


4.  Validity    of    New    Jersey    statute. — 
Wurts  v.  Hoagland,  114  U.  S.  606,  610,  29- 
L.  Ed.  220. 

5.  Police  power  to  drain  city. — New 
Orleans  Gas  Light  Co.  v.  New  Orleans, 
197   U.   S.    453,   460,  49    L.    Ed.    831. 

6.  Discretion  of  municipality. — Vicks- 
burg v.  Vicksburg  Waterworks  Co.,  202 
U.  S.  453,  471.  50  L.  Ed.  1102.  See,  also, 
the  title  MUNICIPAL  CORPORA- 
TIONS. 

It  is  within  the  discretion  of  the 
municipal  authorities  to  determine  the 
practicability  of  the  construction  of  a 
sewer,  the  availability  of  taxation  for  the 
purpose  and  other  like  matters.  Vicks- 
burg v.  Vicksburg  Waterworks  Co.,  202 
U.  S.  453,  461,  50  L.  Ed.  1102. 

The  city  of  Boston  had  the  same  right 
as  other  littoral  proprietors,  and  conse- 
quently had  the  control  over  a  dock  which 
was  situated  between  two  wharves;  one 
end  of  the  dock  being  at  high-water  mark, 
and  the  other  at  low-water  mark.  It  had, 
therefore,  the  right  to  construct  a  sewer 
for  the  purpose  of  carrying  off  the 
drainage  from  the  high-water  to  the  low- 
water  end  of  the  dock.  Boston  v.  Lecraw, 
17  How-  426,  15  L.  Ed.  118. 

7.  Power  of  courts. — Vicksburg  v. 
Vicksburg  Waterworks  Co.,  202  U.  S.  453, 
471,  50  L.  Ed.  1102.  See,  also,  the  titles 
COURTS,  vol.  4,  p.  861;  INJUNCTIONS. 

Courts  have  no  authority  to  issue  a 
mandatory  injunction  requiring  a  city  to 
construct  a  sewer,  irrespective  of  the  ex- 
ercise of  discretion  vested  by  law  in  the 
municipal  authorities  to  determine  the 
practicability  of  the  sewer  ordered. 
Vicksburg  v.  Vicksburg  Waterworks  Co., 
202  U.    S.    453.   471,   50   L.   Ed.    1102. 


8.  Defective  plan. — Johnston  v.  District 
of  Columbia,  118  U.  S.  19,  30  L.   Ed.  75. 

"The  duties  of  the  municipal  au- 
thorities, in  adopting  a  general  plan  of 
drainage,  and  determining  when  and 
where  sewers  shall  be  built,  of  what  size 
and  at  what  level,  are  of  a  quasi  judicial 
nature,  involving  the  exercise  of  delib- 
erate judgment  and  large  discretion,  and 
depending  upon  considerations  affecting 
the  public  health  and  general  convenience 
throughout  an  extensive  territory;  and  the 
exercise  of  such  judgment  and  discretion, 
in  the  selection  and  adoption  of  the  gen- 
eral plan  or  system  of  drainage,  is  not 
subject  to  revision  by  a  court  or  jury  in  a 
private  action  for  not  sufficiently  drain- 
ing a  particular  lot  of  land."  Johnston  v. 
District  of  Columbia,  118  U.  S.  19,  20,  30 
L.   Ed.   75. 

9.  Negligent  construction  or  repair. — 
Johnston  v.  District  of  Columbia.  118  U. 
S.  19,  30  L.  Ed.  75. 

But  the  construction  and  repair  of  sew- 
ers, according  to  the  general  plan  so 
adopted,  are  simply  ministerial  duties;  and 
for  any  negligence  in  so  constructing  a 
sewer,  or  keeping  it  in  repair,  the  munici- 
pality which  has  constructed  and  owns 
the  sewer  may  be  sued  by  a  person  whose 
property  is  thereby  injured.  Johnston  v. 
District  of  Columbia,  118  U.  S.  19,  20,  30 
L.  Ed.  75. 

10.  Rental  charge  may  be  imposed. — 
Carson  v.  Brockton  Sewerage  Commis- 
sion.  182  U.   S.  398,  45   L.    Ed.    1151. 

A  state  legislature  has  the  power  to  im- 
pose a  reasonable  rental  upon  persons 
who  desire  to  make  use  of  a  municipal 
sewer    for    the    drainage    of    their    private 
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And   the   fact   that   such   sewer  was   constructed   by   assessment  .upon   adjoining 
property  will  not  affect  the  validity  of  the  charge.11 

Assessments  for  Construction  of  Sewers. — As  to  special  assessments  for 
the  construction  of  drains  and  sewers,  see  the  title  Special  Assessments. 


DRAUGHT.— See  Draff,  ante,  p.  492. 

DRAWBACK. — A  drawback  is  "a  device  resorted  to  for  enabling  a  commod- 
ity affected  by  taxes  to  be  exported  and  sold  in  the  foreign  market  on  the  same 
terms  as  if  it  had  not  been  taxed  at  all."1 

DRAWBRIDGE.— See  note  2. 

DRAWER  AND  INDORSER.— See  the  title  Biles,  Notes  and  Checks  vol 
3,  p.  257. 

DRAWINGS. — See  the  titles,  Lotteries;  Patents. 

DRAWN  IN  QUESTION.— See  the  title  Appeal  and  Error,  vol.  1,  pp.  546, 
574. 

DRIVEN  WELL.— See  note  3. 

DROVER'S  PASS.— See  the  title  Carriers,  vol.  3,  pp.  567,  582. 

DRUGGISTS. — As  to  the  constitutionality  of  state  regulations  in  regard  to 
druggist's  licenses,  see  the  title  Constitutional  Law,  vol,  4,  p.  431. 

DRUMMERS. — See  Commercial  Travelers  or  Drummers,  vol.  3.  p.  949. 
As  to  domicile  of  traveling  salesmen,  see  the  title  Domicile,  ante,  p.  473.  See, 
also,  the  titles  Hawkers  and  Peddlers;  Interstate  and  Foreign  Commerce. 


premises.  Carson  v.  Brockton  Sewerage 
Commission.  182  U.  S.  398.,  45  L.  Ed.  1151. 

The  validity  of  an  ordinance  requiring 
persons  who  desire  to  use  a  common 
sewer  to  pay  a  fixed  rental  for  the  same, 
is  not  affected  by  the  fact  that  no  notice 
is  previously  given  to  the  property  hold- 
ers of  an  intention  to  impose  the  rental. 
Carson  v.  Brockton  Sewerage  Commis- 
sion, 182  U.  S.  298,  45  L.  Ed.  1151. 

11.  Validity  unaffected  by  assessment 
for  construction. — Carson  v.  Brockton 
Sewerage  Commission,  182  U.  S.  398,  45  L. 
Ed.  1151. 

Whether  the  fact  that  property  having 
been  ortce  assessed  for  the  construction  of 
the  common  sewer,  gives  the  owner  of 
such  property  a  right  to  the  free  use  of 
such  sewer  forever  afterwards,  is  a  ques- 
tion of  state  policy.  And  the  legislature 
can  say  whether  the  construction  of  the 
sewer     entitled     the     adjoining     property 


owners  to  the  free  use  of  it.  or  only  to 
the  right  to  a  free  entrance  to  it  of  their 
particular  sewers.  Carson  v.  Brockton 
Sewerage  Commission,  182  U.  S.  398,  403, 
45   L.   Ed.   1151. 

1.  United  States  v.  Passavant,  169  U.  S. 
16,  23.  42  L.  Ed.  844.  See,  generally,  the 
title  REVENUE  LAWS. 

2.  Drawbridge, — Where  a  contract  calls 
for  the  construction  of  a  drawbridge  upon 
wh'ich  the  cars  of  a  railroad  company  can 
cross,  it  implies  that  the  bridge  shall  be 
serviceable  for  that  purpose  and  capable 
of  being  used  with  like  facility  as  similar 
bridges  properly  constructed.  Railroad 
Co.  v.  Smith,  21  Wall.  255,  22  L.  Ed.  513. 
See,  generally,  the  titles  BRIDGES,  vol. 
3,  p.  516;  NAVIGABLE  WATERS. 

3.  Driven  w^ll  — .^ee  ^nm^s  v.  Andrew, 
'92  U.  S.  40,  50,  30  L.  Ed.  1064.  And  see, 
generally,  the  title  PATENTS. 


DRUNKENNESS. 

BY    FRANK    MOORE. 

I.   As  a  Defense  to  Contractual  Liability,  496. 
II.   As  a  Defense  to  Criminal  Liability,  497. 

CROSS  REFERENCES. 
See  the  titles  Insanity;  Insurance;    Intoxicating    Liquors;  Rescission, 
Cancellation  and  Reformation. 

As  to  right  to  eject  drunken  passenger,  see  the  title  Carriers,  vol.  3,  p.  575. 
As  to  effect  of  drunkenness  of  one  partner  on  rights  of  others,  see  the  title 
Partnership.  As  to  probative  value  of  habits  of  drunkenness,  see  the  title 
Evidence. 

I.  As  a  Defense  to  Contractual  Liability. 

In  General. — Equity  will  grant  relief  to  a  party  who  has  entered  into  a  con- 
tract or  other  transaction  when  in  such  a  state  of  intoxication  as  not  to  be  in  his 
right  mind  or  capable  of  transacting  any  business.1  But  if  it  is  shown  that  the 
grantor  in  a  deed  was  competent  when  sober,  and  that  he  was  sober  at  the  time 
he  executed  the  deeds  in  question,  a  suit  for  cancellation  must  fail.2 

Presumptions  and  Burden  of  Proof. — If  it  satisfactorily  appears  that, 
from  habitual  dissipation  or  other  cause,  the  grantor  in  a  deed  was  in  such  an 
enfeebled  condition  of  mind  or  body,  immediately  before  or  immediately  after 
its  execution,  as  to  render  him  incompetent  to  transact  business,  the  presump- 
tion might  arise  that  he  was  unable,  at  the  time,  to  understand  what  he  was 
doing,  and  thus  the  burden  of  proof,  as  to  his  capacity,  at  those  particular  dates, 
to  dispose  of  his  property,  be  imposed  upon  the  grantee.3 

Duty  of  Complainant  to  Make  or  Offer  Restitution  after  Rescission. — 
Where  the  plaintiff  in  a  suit  to  set  aside  a  contract  procured  while  he  was  in- 
toxicated, is,  without  any  fault  of  his,  unable  to  repay  the  consideration  of  the 
fraudulent  transfer,  equity  will  not  require  him  to  do  so  as  a  condition  precedent 


1.  Intoxication  as  defense  to  contractual 
lability. — Johnson  v.  Harmon.  94  U.  S. 
371,  373,  24  L.  Ed.  271,  dissenting  opinion 
of  Mr.  Justice  Clifford. 

A  bill  in  equity  will  lie  for  the  cancella- 
tion of  a  transfer  of  stock  extorted  from 
the  plaintiff  while  in  such  a  state  of  in- 
toxication as  not  to  be  in  his  right  mind 
or  capable  of  transacting  any  business  or 
entering  into  any  contract,  the  defendants 
knowing  his  condition.  Thackrah  v.  Haas, 
119  U.  S.  499,  30  L.  Ed.  487.  See  the  title 
STOCK  AND  STOCKHOLDERS. 

2.  Deed  executed  during  sober  intervals 
is  valid. — Where   in   a   suit   to   set   aside   a 

d  on  the  ground  that  it  was  executed 
while  the  grantor  was  intoxicated,  if  it  is 
shown  by  a  preponderance  of  the  testi- 
mony  that  when  sober  he  was  competent, 
and  that  he  was  sober  when  he  executed 
the  deeds  in  question,  the  suit  will  fail. 
Conley  v.  Nailor,  118  U.  S.  127,  30  L.  Ed. 
112.  See  the  title  RESCISSION,  CAN- 
CELLATION AND  REFORMATION. 
Where,  in  a  suit  to  set  aside  a  deed  on 
the  ground  that  the  grantor  was  mentally 
incapable  of  <  hending  what  he   was 

doing   because   of   his   intemperate    habits, 


his  capacity,  when  sober,  to  transact  busi- 
ness is  shown,  the  vital  inquiry  is  a,s  to  his 
capacity,  not  when  he  was  intoxicated,  but 
when  the  deeds  were  executed.  The 
plaintiff  would  not  be  entitled  to  a  decree 
canceling  the  deeds,  on  the  ground  of  the 
grantor's  mental  incapacity,  where  it  ap- 
pears that,  on  each  occasion  when  the  re- 
spective deeds  were  executed,  he  was  per- 
fectly sober,  and  possessed  sufficient  ca- 
pacity to  dispose  of  his  property  with  an 
intelligent  understanding  of  what  he  was 
doing.  Ralston  v.  Turpin,  129  U.  S.  663, 
32  L.  Ed.  747,  citing  Conley  v.  Nailor,  118 
U.  S.  127,  30  L.  Ed.  112. 

Precedents  criticised. — "When  the  testi- 
mony shows  that  the  grantor  was  sober 
and  capable  and  well  knew  what  he  was 
doing  when  he  executed  the  deed,  no 
other  case  materially  differing  in  its  facts 
can  furnish  a  reason  for  setting  aside  the 
deed  thus  executed."  Conley  v.  Nailor,  118 
U.  S.    1:27,  133,  30  L.  Ed.  1  L2. 

3.  Presumptions  and  burden  of  proof. — 
Ralston  V.  Turpin,  129  U.  S.  663,  671,  32 
L.   Ed.  TIT. 

As  to  presumption  of  sanity,  see  the  ti- 
tle INSANITY. 
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to  granting  him  relief,  but  will  make  clue  provision,  in  the  final  decree,  for  the 
repayment   of   that   sum  out   of   the   property   recovered.4 

Actions  for  Wrongful  Discharge. — It  is  a  good  defense  to  an  action  on  a 
contract  of  hiring  to  recover  damages  for  an  alleged  wrongful  dismissal,  that 
the  plaintiff,  by  the  use  of  opiates  or  narcotics,  had  rendered  himself  incapable 
of  performing  his   duties.5 

Hearing  and  Determination. — Where  a  suit  in  equity  is  brought  to  set 
aside  a  deed  or  note  on  the  ground  that  the  complainant  was  so  intoxicated  when 
he  executed  them  as  to  be  incapable  of  understanding  what  he  was  doing,  the 
court  may  direct  an  issue  to  the  jury  to  try  this  question.6 

II.  As  a  Defense  to  Criminal  Liability. 
In  General. — At  common  law,  as  a  general  rule,  voluntary  intoxication  affords 
no  excuse,  justification,  or  extenuation  of  a  crime  committed  under  its  in- 
fluence." This  rule  has  been  applied  to  a  prosecution  for  misprision  of  treason,8 
and  frequently  in  prosecutions  for  homicide.9  But  when  a  statute  establishing 
different  degrees  of  murder  requires  deliberate  premeditation  in  order  to  con- 
stitute murder  in  the  first  degree,  the  question  whether  the  accused  is  in  such 
a  condition  of  mind,  by  reason  of  drunkenness  or  otherwise,  as  to  be  incapable 
of  deliberate  premeditation,  necessarily  becomes  a  material  subject  of  consid- 
eration by  the  jury.10  And  the  same  rule  is  expressly  enacted  in  the  Penal  Code 
of  Utah,  §  20:  "No  act  committed  by  a  person  while  in  a  state  of  voluntary 
intoxication  is  less  criminal  by  reason  of  his  having  been  in  such  condition. 
But  whenever  the  actual  existence  of  any  particular  purpose,  motive,  or  intent 
is  a  necessary  element  to  constitute  any  particular  species  or  degree  of  crime, 
the  jury  may  take  into  consideration  the  fact  that  the  accused  was  intoxicated 
at  the  time,  in  determining  the  purpose,  motive,  or  intent  with  which  he  com- 
mitted the  act."11 


4.  Offer  to  make  restitution  after  re- 
scission not  condition  precedent. — Thack- 
rah  v.  Haas,  119  U.  S.  499,  30  L.  Ed.  487. 
See.  generally,  the  title  RESCISSION, 
CANCELLATION  AND  REFORMA- 
TION. 

5.  Use  of  opiates  as  defense  to  action 
for  wrongful  discharge. — Lyon  v.  Pollard, 
20  Wall.  403,  22  L.  Ed.  361.  See  the  title 
MASTER  AND  SERVANT. 

6.  Issue  to  jury  to  determine  capacity  of 
complainant. — Johnson  v.  Harmon,  94  U.  S. 
371,  24  L.  Ed.  271.  See,  generally,  the  title 
ISSUES  TO  THE  JURY. 

7.  Drunkenness  no  defense  to  crime  at 
common  law. — Hopt  v.  People,  104  U.  S. 
631,  633,  26  L-  Ed.  873;  Tucker  v.  United 
States.  151  U.  S.  164,  38  L.  Ed.  112. 

8.  Misprision  of  treason. — Drunkenness 
is  no  justification  or  excuse  for  commit- 
ting the  offense  of  misprision  of  treason; 
to  allow  it  as  such,  would  open  a  door  for 
the  practice  of  the  greatest  enormities 
with  impunity.  Respublica  v.  Weidle,  2 
Dall.  88,  1  L.  Ed.  301.  See  the  title 
TREASON. 

9.  Drunkenness  no  excuse  for  homicide. 
— "It  has  often  been  held,  and  was  for- 
merly considered  to  be  settled  law,  that  a 
wanton  killing  without  provocation  could 
not.  by  reason  of  being  done  by  a  man 
voluntarily  intoxicated  to  any  degree  not 
amounting  to  insanity,  be  excused,  or  re- 
duced from  murder  to  manslaughter.'' 
Tucker    v.    United    States,    151    U.    S.    164, 

5  U  S  Enc— 32 


170,    38    L.    Ed.    112.      See.    generally,    the 
title  HOMICIDE. 

Instructions. — Where  the  court  has  in- 
structed the  jury  in  a  prosecution  for 
homicide,  that  if  the  defendant  at  the  time 
of  the  killing,  although  not  insane,  was  in 
such  a  condition  of  mind,  by  reason  of 
drunkenness,  as  to  be  incapable  of 
forming  a  specific  intent  to  kill,  or  do  the 
act  that  he  did  do.  the  grade  of  his  crime 
would  be  reduced  to  manslaughter,  it  is 
no  error  to  refuse  to  instruct  that  if  the 
defendant  at  the  time  of  killing  the  de- 
ceased was  so  drunk  as  to  render  the  for- 
mation of  any  specific  intent  to  take  life 
impossible  on  his  part,  and  before  becom- 
ing drunk  he  entertained  no  malice  toward 
the  deceased  and  no  intention  to  take  his 
life,  he  could  not  be  convicted  of  murder. 
And  this  for  the  reason  that  the  instruc- 
tions given  were  quite  as  favorable  to  the 
accused  as  that  which  he  requested. 
Tucker  v.  United  States,  151  U.  S.  164.  38 
L.  Ed.  112,  distinguishing  Hopt  v.  People, 
104  U.  S.  631,  26  L  Ed.  873. 

10.  Intoxication  as  affecting  intent. — 
Hopt  V.  People,  104  U.  S.  631,  634,  26  L. 
Ed.  873.  distinguished  in  Tucker  v.  United 
States.  151  U.  S.  164,  169.  38  L  Ed.  112. 

11.  Construction  of  penal  laws  of  Utah. 
—Hopt  V.  People,  104  U.  S.  631,  634,  26  L. 
Ed.  873.  citing  Compiled  Laws  of  Utah  of 
1876,  pp.  568,  569,  cited  in  Winston  v. 
United  States,  172  U.  S.  303,  311,  43  L  Ed. 
4.V1. 

Sufficiency    of    instruction. — Undei     the 
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DRY  DOCK. — See  the  title  Admiralty,  vol.  1,  p.  136.  See,  also,  Dock. 
See  note  1. 

DUE. — See,  also,  Debt.  Due  is  sometimes  used  to  express  the  mere  state  of 
indebtment  and  then  is  an  equivalent  to  owed,  or  owing ;  'and  it  is  sometimes 
used  to  express  the  fact  that  the  debt  has  become  payable.  Thus,  in  the  latter 
sense,  a  bill  or  note  is  often  said  to  be  due,  when  the  time  for  payment  of  it  has 
arrived.  In  the  former  sense,  a  debt  is  often  said  to  be  due  from  a  person,  when 
he  is  the  party  owing  it,  or  primarily  bound  to  pay,  whether  the  time  of  payment 
has  or  has  not  arrived.2 

DUE  APPRAISEMENT.— See  note  3. 

DUE  BILLS. — See  the  titles  Biles,  Notes  and  Checks,  vol.  3,  p.  270;  Doc- 
umentary Evidence,  ante,  p.  431. 

DUE  COURSE  OF  LAW.— See  note  4. 

DUE  DILIGENCE. — See,  generally,  the  title  NegeigencE. 


Penal  Code  of  Utah,  it  is  reversible  error 
to  refuse  the  following  instruction: 
"Drunkenness  is  not  an  excuse  for  crime; 
but  as  in  all  cases  where  a  jury  find  a  de- 
fendant guilty  of  murder  they  have  to  de- 
termine the  degree  of  crime,  it  becomes 
necessary  for  them  to  inquire  as  to  the 
state  of  mind  under  which  he  acted,  and 
in  the  prosecution  of  such  an  inquiry  his 
condition  as  drunk  or  sober  is  proper  to 
be  considered,  where  the  homicide  is  not 
committed  by  means  of  poisor  lying  in 
wait,  or  torture,  or  in  the  perpt.  ation  of 
or  attempt  to  perpetrate  arson,  rape,  rob- 
bery, or  burglary.  The  degree  of  the  of- 
fense depends  entirely  upon  the  question 
whether  the  killing  was  willful,  deliber- 
ate, and  premeditated;  and  upon  that 
question  it  is  proper  for  the  jury  to  con- 
sider evidence  of  intoxication,  if  such 
there  be;  not  upon  the  ground  that  drunk- 
enness renders  a  criminal  act  less  crimi- 
nal, or  can  be  received  in  extenuation  or 
excuse,  but  upon  the  ground  that  the  con- 
dition of  the  defendant's  mind  at  the  time 
the  act  was  committed  must  be  inquired 
after,  in  order  to  justly  determine  the 
question  as  to  whether  his  mind  was  ca- 
pable of  that  deliberation  or  premeditation 
which,  according  as  they  are  absent  or 
present,  determine  the  degree  of  the 
crime."  Hopt  v.  People,  104  U.  S.  631, 
632,  26  L.  Ed.  873. 

1.  Dry  dock. — A  dry  dock  is  not  a  sub- 
ject of  salvage  service  or  of  admiralty  ju- 
risdiction, because  it  is  not  used  for  the 
purpose  of  navigation.  Cope  v.  Vallette 
Dry   Dock  Co.,  119   U.   S.   625,  30   h.   Ed. 


501;  The  Robert  W.  Parsons,  191  U.  S.  17, 
48  L.  Ed.  73. 

A  contract  for  repairs  of  a  vessel  is  not 
the  less  a  maritime  contract  because  the 
repairs  are  to  be  made  in  a  dry  dock.  The 
Robert  W.  Parsons,  191  U.  S.  17,  48  L. 
Ed.  73. 

2.  Due.— United  States  v.  State  Bank,  6 
Pet.  29,  36,  8  L.  Ed.  308.  And  in  that  case 
it  was  held  that  the  term  due,  in  a  statute 
giving  priority  to  the  United  States,  was 
used  in  the  sense  of  owing. 

In  Hancock  v.  Hillyers,  2  Dall.  380,  381. 
1  L.  Ed.  424,  it  is  said:  "The  agreement 
is  to  enter  judgment  for  what  may  be  due. 
The  plaintiff  has  no  right  to  decide  the 
question.  It  is  evident,  from  the  terras 
of  the  agreement,  that  there  was  some- 
thing to  settle;  and  the  plaintiff,  either 
by  arbitration,  or  by  a  jury,  should  have 
proceeded  to  make  the  settlement,  with 
notice  to  the  defendant,  before  he  entered 
the  judgment;  or,  at  least,  before  he  is- 
sued the  execution." 

3.  Due  appraisement. — The  due  ap- 
praisement required  by  admiralty  rule  54 
may,  in  the  first  instance,  be  an  ex  parte 
one.  Morrison,  Petitioner,  147  U.  S.  14, 
37  L.  Ed.  60. 

4.  Due  course  of  law. — A  discharge 
from  the  prison  rules,  under  the  insolvent 
act  of  Virginia,  although  obtained  by 
fraud,  is  a  discharge  in  due  course  of  law; 
and  upon  such  discharge,  no  action  can  be 
sustained  upon  the  prison  bounds  bond. 
P:~itns  v.  Slacum,  3  Cranch  300,  2  L.  Ed. 
446. 
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BY     HOMER    RICHKV. 

I.    Origin   and  History  of  the   Constitutional  Amendments,    507. 
II.    Definition  and   General  Principles,   508. 

A.  No  Precise  Definition,  508. 

B.  Equivalent  to  Law  of  the  Land,  508. 

C.  Law  of  the  Land;  Definition  and   Principles,  509. 

1.  Generally;  Prescribed  by  Acts  of  Congress  and  by  the  States,  509. 

2.  Neither    Congress   Nor    the    States    Make   Anything    Due    Process 

They  May  Choose  to   Declare   Such,  511. 

3.  By  What  Principles  Determined,  511. 

4.  Requires    Conformity   to    Fundamental    Principles,    512. 

a.  Generally,   512. 

b.  Notice  and  Opportunity   for  Hearing,   512. 

c.  Private  _  Property  Not  to  Be  Taken  without  Just   Compensa- 

tion, 513. 

d.  Forbids    Arbitrary,    Hostile    or    Discriminating    Exercise    of 

Power,  513. 

5.  Regards  Substance  and  Not  Form,  517. 

III.  Persons  Protected,  517. 

A.  Aliens,  517. 

B.  Residents  of   States,   Territories,   District  of   Columbia,   Foreign   Pos- 

sessions,  518. 

1.  Generally,    518. 

2.  In  the  Territories,  District  of  Columbia,  Foreign  Possessions,  518. 

C.  Exterritorial    Operation;    Citizens    Abroad,    518. 

D.  Natural  and  Artificial  Persons,  518. 

1.  Private    Corporations,    518. 

2.  Municipal    Corporations,    519. 

IV.  Persons  Entitled  to  Raise  Constitutional  Objections,  520. 

A.  General   Rule ;   Complainant   Must   Come  within   Class   Whose  Rights 

Are  Infringed,  520. 

B.  Estoppel  to  Raise  Constitutional  Objections,  522. 

C.  Waiver  and  Abandonment;  Laches,  Acquiescence,  etc.,  522. 

V.  Rules  of  Construction,  524. 

A.  Generally  as  to  Construction  of  Provisions   for  the  Security  of  Per- 

son and  Property,  524. 

B.  LTniform  Operation  Throughout  the  L'nion,  524. 

C.  Construed   in    Connection    with    Other    Parts    of    Instrument   and    in 

Light  of  Circumstances,   524. 

D.  Construction   by   the   LTsus   Loquendi ;    Nothing   Superfluous ;   General 

and    Special   Clauses,   525. 

E.  Restrictive  and  Not  Enabling,  526. 

VI.    Of  the  General  Operation  and  Effect  of  the  Constitutional  Guar- 
anties,  526. 

A.  As  Restrictions  upon   State  and  Federal  Power,  526. 

1.  Generally,    526. 

2.  The   Fifth   Amendment   a   Restriction   upon   the   Federal   Govern- 

ment ;    the  Fourteenth  a  Restriction   upon  the  States,  527. 

3.  Effect    of    Fourteenth    Amendment    as    Forbidding    the    States    to 

Abridge  the  Rights  Secured  by  the  First  Ten  Amendments,  527. 

(499) 


500  DUE  PROCESS  OF  LAW. 

4.  The  Fifth  Amendment  as  a  Restriction  upon  the  Express  Powers 

of  Congress,  527. 

5.  Whether   Due  Process  of  Law  Means  the  Same  in  Both  Amend- 

ments, 528. 

6.  Effect  upon  Existing  Laws  and  Proceedings  Thereunder,  529.  _ 

7.  No    Radical  Change    in  Theory    of    Government;     a    Restriction 

upon    State   Action   Only,  530. 

8.  As  to  the  Reserved  Powers  of  the  States,  532. 

a.  As  to  the  Right  of  the  State  to  Adopt  Its  Own   System  of 

Laws  and  Change  the  Same  at  Pleasure,  532. 

(1)  Generally,   532. 

(2)  Limitations  upon    Power   of    State   to   Adopt   Its   Own 

Laws  and  to  Change  Same  at  Pleasure,  533. 

(a)  Generally,  533. 

(b)  As   to   Wisdom,   Justice  or   Policy  of  Legislation; 

Legislative  Motives,   533. 

(c)  Fundamental  Rights  and  Principles  Not  to  Be  Ig- 

nored,  nor    Specific    and    Applicable    Provisions 
of  the  Constitution,  536. 

b.  Separation  of  Departments;    Delgation  of  Powers,  536. 

c.  State  Courts;    Their  Organization  and  Jurisdiction,   538. 

d.  Qualifications,    Powers,  Tenure  and    Removal  of    State   Of- 

ficers, 538. 

e.  As  to  Power  of  State  to  Define  and   Punish  Crime,   539. 

f.  As   to   What   Shall   Constitute  an   Actionable   Wrong;    Dam- 

ages Recoverable,  539. 

g.  As  a  Limitation  upon  the  Police  Power,  540. 

9.  Legislative    Power   Limited   to    Persons   and    Property   within   the 

Territorial  Jurisdiction  of  the  State,  541. 

B.  As   to   Acts   Illegal   under    State   Law ;    as   Requiring   Proceedings   to 

Comply  with  State  Laws,  542. 

1.  Fourteenth    Amendment    Does  Not    Make    Observance    of    State 

Law  a  Requisite  of  Due  Process,  542. 

2.  Not  Every   Illegal   Act  of  a   State   Agency  That   Amounts  to   a 

Denial  of  Due  Process  of  Law,  544. 

3.  Aggrieved  Person  Must  Invoke  the  Aid  of  the  State  Courts,  545. 

4.  Decision   of   State   Court  Conclusive  as   to   Whether  Act  or   Pro- 

ceeding Was  in  Conformity  to  State  Law  and  Practice,  546. 

5.  But   Federal    Court   Determines    Whether    Statute   or    Proceeding. 

as  Determined  by  State  Court,  Is  in  Conflict  with  Due  Process 
of  Law,  551. 

6.  Scope  of  Review  by  Federal  Supreme  Court,  551. 

a.  Generally,  551. 

b.  Decision  of   State  Court  as  to  Proper   Construction  of  State 

Law   Not  Reviewable,   552. 

C.  Liberty  and  the  Deprivation  Thereof,  553. 

1.  Definition  and  General  Nature  of  Liberty,   553. 

2.  Liberty    Subject   to    Reasonable   Restraints,    555. 

a.  Generally,  under  the  Police   Power,   555. 

b.  Regulation     of     Business,     Trade,     Occupation     or     Profes- 

sion,  557. 

c.  Limitations  of  the  Liberty  of  Contract,  557. 

(1)  Generally,  557. 

(2)  Power    of    State  Restrained    to    Contracts    within    the 

State,  559. 

3.  What  Constitutes  a  Deprivation  of  Liberty,  562. 

a.  Generally,   562. 
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b.  Liberty  as  Including  the  Right  of  Suffrage,  562. 

c.  As   Including  the   Right   to   Use  and   Enjoy  Public   Property 

or   Places,    562. 

d.  The  Right  to  Take  Game  or  Fish,  562. 

e.  Compulsory   Vaccination,    562. 

f.  Suppression  of  Malicious  Mischief,  Injuries  to  Person,  Rep- 

utation, etc.,   563. 

g.  Suppression  of  Gambling.  563. 

h.  Excluding   Objectionable    Matter   from   the   Mails    and    from 

the  Ch?nnels  of  Interstate  Commerce,  563. 
i.  Power   to    Prescribe    Qualifications    for    Persons    Desiring   to 

Practice  Law,  Medicine,  etc.,  564. 
j.  Giving  Some  Persons  a  Monopoly  of  Certain  Kinds  of  Busi- 
ness, 564. 
k.  Investing  Single  Officer,   Board,  or  Tribunal  with  Power   to 

Grant  or  Refuse  Licenses,  etc.,  564. 
1.  Taxation  of  Labor  Agents,   564. 
D.  Property  and  the  Deprivation  Thereof,  564. 

1.  What    Is    Property    within    the    Meaning    of    the    Due    Process 

Clause,  564. 

a.  Generally,  564. 

b.  Property    and    the    Incidents    of    Ownership    as  Affected    by 

State  Law  and  L'sage,  564. 

c.  Property  Devoted  to  Public  Use,  565. 

d.  Property    Rights    of    Municipal    Corporations,    Counties,    etc., 

566. 

e.  Citizenship  as  a  Property  or  Vested  Right,  566. 

f.  Property  in  Rule  or  Policy  of  Law.  566. 

g.  Property  Right  in  Public  Office,  566. 
h.  Reputation  as  Property,  566. 

i.  Interest  or  Estate  in   Profession  or  Occupation,   566. 

j.  Right  to  Devise,  Bequeath  or  Inherit  Property;    Inheritance 

Taxes,  566. 
k.  Property  Rights  Jure   Maritii,  567. 
1.  Contract  Rights,   567. 
m.  Patents  and    Copyrights,   567. 
n.  Rights  under  Corporate  Charters,  567. 
o.  Franchises  as  Property,  567. 
p.  The  Term  Propertv  as  Applied  to  Lands,  568. 

(1)  Generally,   568. 

(2)  Rights  under   Statute  or   Patent   Granting  Lands.   568. 

(3)  Rights  of   Settlers,  Homesteaders,  etc.;    When  Vested, 

569. 

(4)  Rights  of  Riparian  Owners,  569. 

(5)  Subterranean  Waters,   569. 

(6)  Natural   Gas  and   Oil.   569. 

(7)  Rights  of  Abutting  Owners;    Easements  of  Air,  Light, 

Access,  etc.,  570. 

(8)  Remainders,    Reversions,    Executory    Limitations,    etc., 

570. 
q.  Slaves,  570. 
r.  Animals  as  Property,  570. 

2.  Deprivation  of  Property,  570. 

a.  General  Rules  and  Principles,  570. 

(1)  "Deprive;"  Definition,    Construction,   570. 

(2)  Applies  to  State  in   All  of   fts    Agencies;    Judicial  Dc- 

cisions  as   Arts  of  the   State.   570 

(3)  The    Enforcement    and    Not    the    Mere    Enactment    of 
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Statutes   or    Entry   of   Judgments,    Which    Operates 
as  a  Deprivation  of  Property,  570. 

(4)  Mere  Refusal   of   State   Agency   to  Perform  Its  Duty, 

571. 

(5)  A   Question   of   Degree;    Delusive   Exactness  Not  Re- 

quired, 571. 
b.  Taking  or  Damaging  Private  Property,  572. 

(1)  Of  the  General  Right  to   Take   Private  Property,   572. 

(2)  Due    Process    Requires   That    Compensation    Be    Made 

for  Property  Taken,  572. 

(a)  Generally,  572. 

(b)  As  a  Restriction  upon  Express  Powers,  574. 

(c)  Where  Property  Held  Subject  to  Easement,  Serv- 

itude or  Reserved  Right  in  Favor  of  State,  57-1. 

(d)  Time    of    Making    Compensation;     Sufficiency    of 

Statutory    Provisions    with    Reference   to    Com- 
pensation,  575. 

(e)  Character     of      Compensation;      Money;       Setting 

Off  Benefits,  etc.,  575. 

(f)  As  to  Amount  and  Measure;    Elements  of  Dam- 

age, etc.,  575. 

(3)  A  Distinction  between  Damaging  and  Taking,   575. 

(4)  What   Constitutes   a  Taking  of    Property,    577. 

(a)  Generally,  577. 

(b)  In  the  Exercise  of  the  Police  Power,  578. 
(aa)   Generally,    578. 

(bb)   Regulation    of    the    Use    and    Enjoyment    of 

Property,   579. 
(cc)   Destruction    of    Property   in   the   Interest   of 

Public  Safety,  580. 
(dd)   Suppression  or  Abatement  of  Nuisances,  581. 
(ee)   Summary    Destruction     of     Property    Kept, 

Sold  or  Used  in  Violation  of  Law,   582. 
(ff)   Regulation  or  Suppression  of  Business,  Trade, 

Occupation,   etc.,   583. 
(gg)   Regulation  of   Rates,    583. 
(hh)   Requiring    Public    Corporation    or    Business 
to   Bear   the   Expense   Incident   to   Its    Su- 
pervision,   583. 
(ii)   Requiring  Public   Service  Companies  to  Bear 
Expense  Incident  to  Abolition  of  Crossings, 
Removal  or  Construction  of  Tracks,  Bridges, 
Pipes,   Paving  of   Right  of   Way,   etc.,   583. 
(jj)   Regulation   of   Charter   and   Contract   Rights, 

584. 
(kk)   Injuries  Incident  to  Execution    of    Drainage 
Scheme,   584. 
(11)   Depreciation  of  Value  Incident  to  Ordinance 
Prescribing  Limits   for   Houses  of  Ill-Fame, 
584. 
(mm)    Separate   Coach  Laws,   584. 
(nn)    Limitations    upon    Police    Power,    585. 

(c)  In  the  Exercise  of  the  Taxing  Power,  586. 

(d)  Laws  Respecting  Rights  of  Action  and   Defenses, 

587. 
(aa)   Rights   of   Action,   587. 
(bb)   Defenses,  587. 
'e)   Vested  Rights  under  Judgments  and  Decrees,  5^7. 
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(f)  Changing  Remedies   and   Procedure,   588. 
(aa)  Generally,    588. 

(bb)   Creation  of  New  or  Additional  Remedies,  588. 
(cc)   Destruction  or   Impairment  of   Remedy,   589. 
"(dd)   Retrospective   Statutes  of   Limitation,   589. 
(aaa)   Limiting  Period  in  Which  Action   May 

Be   Brought,   589. 
(bbb)   Removing    Bar     of      Statute;     Tolling 
Statute   of   Limitations,    590. 
(ee)   Laws   Affecting  the   Rules  of  Evidence,   590. 
(ff)   Acts   Relating   to   the   Transfer    or    Removal 

of   Causes,   590. 
(gg)   Statutes   Awarding    New    Trials,    Right    of 
Appeal,    etc.,    590. 

(g)  Curative   and  Validating  Acts,   590. 

(h)   Interference  with   Contract  and  Lien  Rights,   590. 
Ci)   Injury    to    Business,    593. 

(j)   Depreciation    of    the    Value    of    the    Property    of 
Public    Service     Companies    Through    the    Con- 
struction   of    Rival    Systems   or    Refusal    to    Re- 
new or  Extend  Contract  for  Use  of  Same,  593. 
(k)   Depreciation    of    Value    Occasioned     by     Use     to 

Which   Part  Taken   Is  Devoted,   594. 
(1)   Excluding  Certain   Propertv   from   the   Territories, 
595. 
(m)   Impressment  by  Army  or  Navy  in  Time  of  War, 

595. 
(n)   Confiscation   Acts,   595. 
Co)   Acts  of  Indemnity,  595. 
Cp)   Temporary    Injuries.    595. 
(q)   Rights  of  Riparian  Owners,  596. 
Caa)   Generally,   596. 

(bb)   Property  Rights  of  Riparian  Owners  as  De- 
termined bv  State  Law,  596. 
(cc)    Property    Rights    or    Riparian    Owners     as 
Subservient  to  Right  of  Government  to  Im- 
prove  Navigability  of    Stream,   598. 
(dd)   Construction  of  Dam,  Embankment,   Deposit 

of  Earth,  etc.,  599. 
(ee)   Diversion  of   Waters,   599. 
Cff)    Flooding  of   Lands.  599. 
(gg)   Erosion   Due    to    Governmental    Interference 

with    Natural    Causes,    600. 
(hh)   Destruction   of   Access    to    Navieable    Chan- 
nel,  Injury   to   Wharves,   etc..   600. 
Cii)    Iniury  or   Destruction    of    Bridges,   Tunnels, 
etc..  '603. 
(r)    Propertv  Rights  in    Streets   and    Highways,   603. 
(aa)   Under    the    Fifth    and     Fourteenth     Amend- 
ments,  603. 
(aaa)   Iniuries    Caused    by    the    Grading   and 

Improving  of   Streets,  603. 
Cbbb)    Iniuries     from     Railroads      and      Other 
Structures  in    Streets.  605. 
Caaan  )    Tn    the    District  of  Columbia.   605. 
Cbbl.b)    In    the    States.    605. 
Cbb)   Where   G  nstitution    Forbids    the    Damaging 
as  Well  as  the  Taking  of  Property,  606. 
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(s)   Mine  Inspection,  607. 

(5)  Purpose   for  Which  Property  May  Be  Taken,  607. 

(a)  Public   Purpose   Only,   607. 

(b)  What  Constitutes  a  Taking  for  a  Public  Purpose, 

609. 
(aa)   Determination   of   Character    of    Use;   Func- 
tions  of   Court  and   Legislature,  609. 
(bb)   As  Affected  by  Local  Conditions;   Power  of 

State  to  Declare  Purpose   Public,  609. 
(cc)   Universality  of  Use  Not  the  Test,  611. 
(dd)   Drainage  Acts,  612. 

(ee)   Condemning    Shares    of   Minority    Stockhold- 
ers, 613. 
(ff)   Irrigation  of  Land,  613. 
(gg)   Improvement    of     Harbors,      Navigation    of 

Rivers,  etc.,  613. 
(hh)   Public   Highways,  613. 
(ii)   Turnpikes,   Bridges  and  Viaducts,  613. 
(jj )   Telegraph   Lines,   613. 
(kk)   Canals.  613. 
(11)   Railroads,  613. 
(mm)   Street   Railways,   613. 
(nn)   Union  Depot,  613. 
(oo)  Light  Houses,  613. 

(pp)   Parks,   Public   Squares,    Marking    of   Battle- 
fields, etc.,  614. 
(qq)   Post  Office,  614. 

(rr)   Forts,  Arsenals,  Navy   Yard,  etc.,  614. 
(ss)   Schools,  614. 
(tt)   Waterworks,   614. 
(mi)   Gas   Supply,  614. 

(vv)   Private   Manufacturing    or    Business    Enter- 
prise,  614. 
(ww)   Public    Grist   Mills,   615. 
(xx)   Elevator   Site,  616. 
(yy)   Boom   Companies,   616. 

(zz)   Enforcement   of   Lien    against    Property    of 
Third   Person,  616. 
(aaa)   Confiscation    of      Premises     Used      for 

Gambling,  616. 
(bbb)   Bounty   Acts,   616. 

(6)  What   Constitutes  a  Damaging  of  Property,  616. 
E.  Due  Process  in   Judicial   and   Administrative  Proceedings,   616. 

1.  General  Rules  and  Principles,  616. 

a.  Each   State   Prescribes  Its  Own   Procedure,  616. 

b.  Requirement  Satisfied  by  the  Regular  Administration  of  Law- 

through   the  Courts  of   lustice,  618. 

(1)  Generally,  618. 

(2)  Qualification  of  Rule;  Regard  to  Be  Had  to  Substance 

and  Not  to  Form.  618. 

(3)  Same;  Mere  Error  Not  a  Denial  of  Due  Process,  621. 

c.  Established   Methods  Not  Overturned;    Process    Sufficient  if 

Sanctioned  by  Common-Law  Usage,  625. 

d.  States  Not  Restricted  to  Common-Law  Methods;  Due  Process 

Not  Determined  by  Matter  of  Age,  626. 

e.  But    State    Cannot    Make    Anything    Due    Process     It     May 

Choose  to  Declare  Such,  <>27. 
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f.  Limitations  upon    Legislative   Powers  with  Respect  to    Rem- 
edies and  Forms  of  Procedure,  627. 

(1)  Generally;     Requirement    Satisfied   by    Regular   Course 

of  Proceedings  before  a  Competent  Tribunal,  627. 

(2)  Judicial   Proceeding  Not  Always  Required,  629. 

(3)  Legislative  Judgments  and  Decrees,  636. 

2.  As  Guaranteeing  Equal  and  Impartial  Justice  to  Ail  Persons,  636. 

a.  Generally,  636. 

b.  Requires  an   Impartial   Tribunal,  636. 

c.  Forbids  Arbitrary  Laws  and  Proceedings,  637. 

d.  Decisions   Overruling  Former   Precedents  or  Changing  Rules 

of  Procedure,  639. 

e.  Preferring  Resident  Creditors,  640. 

3.  Notice,    Hearing,    Jurisdiction    as    Essential    to    Due    Process    of 

Law,  641. 

a.  General  Rule  as  to  Jurisdiction,  Notice  and  Opportunity  for 

Hearing,  641. 

b.  Qualification    of    Rule;    Notice    and    Hearing    Not    Required 

unless  Necessarv  for  the  Protection  of  the  Parties,  642. 

(1)  Generally,  642. 

(2)  Notice    Necessary    Only    Where    Original    Jurisdiction 

Is  Exercised,  642. 

(3)  As  to   Statute  or  Ordinance   Fixing  Rates  for  Use  of 

Public  Utilities,  643. 

(4)  Special    Notice    Not    Required    Where    Statute    Fixes 

Time  and  Place  of  Hearing,  644. 

(5)  Necessity   for   Notice  in  Tax   Proceedings,  644. 

c.  Effect  of  Failure  of  Statute  to  Provide  for  Notice;    Powers 

of  Court,  644. 

d.  The   Right   to   Notice   Implies   the   Right   to  Appear  and   Be 

Heard,  644. 

e.  Persons  Entitled  to  Notice  and  Hearing,  645. 

(1)  Generally,   645. 

(2)  Foreign    Corporations,   646. 

f.  Effect  of  Inability  of  Party  to  Appear;    Persons  within  En- 

emy's Lines,  646. 

g.  Waiver  of  Right  to  Notice,  646. 

(1)  Generally,  646. 

(2)  By  Appearance  and  Failure  to  Object,  647. 

(3)  By  Voluntarily  Keeping  Out  of  Reach  of  Process,  647. 
h.  Right  to'  Notice  and  Hearing  as  Affected  by  Absence  of  De- 
fense or  Failure  to  Present  Same,  647. 

i.  Sufficiency  of  Notice  and  Hearing,  647. 
d)   Generally   as   to   Notice,  647. 

(2)  Determined  by  Substance,  Not  by  Form,  647. 

(3)  May   Be  Actual  or   Constructive,  648. 

(4)  Strict  Compliance  as  to  Constructive  Service,  648. 

(5)  Personal    Judgment    Requires    Personal    Service    within 

the   State ;    Process   Cannot  Run  beyond  Territorial 
Jurisdiction,   648. 

(6)  What    Constitutes    Personal    Service,    649. 

(a)  Service    upon    Partnership,    One    of    Several    Joint 

Debtors,   etc..   649. 

(b)  Compelling   Foreign    Corporation   to   Appoint    Res 

ident    Agent   or    Submit   to   Service    upon    State- 
Officer,  65". 

(7)  Constructive   Service  in  Proceeding-   in   Rem,   651. 
(a)  Generally.  651. 
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(b)  Theory  of  in  Rem  Proceedings,  651. 

(c)  Action  in  Rem  in  Its  Strict  Sense,  652. 

(d)  In  Rem  Proceeding  in  Its  Enlarged  Sense,  652. 

(e)  But    Must   Be   Substantially   in   Rem;    No   Partic- 

ular  Procedure  Required,  653. 

(f)  Some  Form  of  Notice  Required,  654. 

(g)  Strict   Observance   of   Principles   Required,   655. 
(h)   Construction;    Scope  of  Statutes,  655 

(i)   Necessity    for    Seizure    of    Property    before    Judg- 
ment, 655. 
(J)   Judgment  Limited  to  Property  Brought  under  the 
Jurisdiction  of  the  Court;    No  Personal  Judg- 
ment, 656. 
(8)   Due    Process   with    Personal    Service    Sufficient    in    All 
Cases,  657. 
j.  Impeachment  of  Return;    Parol  Evidence  to  Prove  Want  of 

Notice,  657. 
k.  Time  of  Hearing,  657. 

1.  Notice,    Hearing    and    Jurisdiction    in     Particular      Proceed- 
ings, 657. 

4.  Person  Affected  Must  Be  a  Party  to  the  Suit,  657. 

5.  Right  to  Special  Appearance,  658. 

6.  As  to  the   Forum  in   Which  Trial   Is   Had ;    Change  of  Venue ; 

etc.,  658. 

7.  Time  of  Trial ;    Advancements,  Continuances,  etc.,  658. 

8.  Amendments,   Supplementary   Pleadings,   etc.,  658. 

9.  As  Requiring  Trial  by  Jury,  659. 

10.  Services  of  Process,  660. 

11.  Matters  Admissible  in  Defense,  660. 

12.  Statutes  Affecting  Rules  of  Evidence,  660. 

13.  Laws  Respecting  Damages   and   Penalties.  661. 

14.  Attorneys'  Fees,  661. 

15.  As  to  Form  of  Judgment  or  Decree,  661. 

16.  As  to  the  Constitutionality  of  Reviewing,   Modifying,  or  Annull- 

ing Judgments  and  Decrees,  661. 

17.  As  Guaranteeing  Right  of  Appeal,  Rehearing,  or  Other  Form  of 

Review,   662. 

18.  Due  Process  on  Appeal  or  Writ  of  Error.  663. 

a.  Generally  in  State  Courts,-  663. 

b.  Jurisdiction    on    Appeal;     Decisions    Reviewable;     Scope    of 

Review ;   Rule  of  Decision,  etc.,  664. 

c.  Presumptions   on   Appeal,   664. 

19.  Due   Process   in   Particular   Proceedings,   664. 

a.  Motions  and  Summary  Proceedings,  664. 

b.  Amotion  from  Office  and  Contested  Title  to  Office,  664. 

c.  Proceedings    to   Dissolve    Corporations,   664. 

d.  Enforcement  of  Stockholders'  Liability,  664. 

e.  In    Attachment    and    Garnishment,   664. 

f.  Contempt  Proceedings,  665. 

g.  Disbarment  of  Attorneys,  665. 
h.  Extradition   Proceedings,  665. 

i.  Admission,  Exclusion,   and    Deportation  of  Aliens,  665. 
j.  Bankruptcy   Proceedings.   665. 
k.  Divorce  and   Alimony,  665. 
1.  Escheats,  665. 
m.  Probate  and  Administration  Proceedings,  665. 
n.  Generally   in    Proceedings  to  Take   Property,  665. 
o.  In  Condemnation  Proceedings,  665. 


DUE  PROCESS  OF  LAW.  507 

p.  In  Taxation   and    Special   Assessments,   665. 
q.  In    the    Administration    of    the    Customs,    Acts    and    Regula- 
tions, 665. 

20.  Due  Process  in   Criminal  Proceedings,  665. 

a.  As  to  the   Power  of  the   States  to  Define  and   Punish  Crime 

and   Regulate   Criminal   Proceedings,  665. 

b.  As  Requiring  Equal  and  Impartial  Justice,  667. 

c.  As  Requiring  Full  Judicial  Trial ;    Summary  Proceedings,  667. 

d.  As  Requiring  a  Competent  Tribunal,  667. 

e.  As  Securing  the  Benefit  of  the  First  Ten  Amendments  to  the 

Accused  in  a  State  Court,  667. 

f.  Due   Process  as  Requiring  an   Indictment  by  a   Grand   Jury; 

Number  of  Grand  Jurors,  667. 

g.  Due  Process  in  the  Arrest  of  the  Accused,  668. 

(1)  Generally,  668. 

(2)  Arrest  by  State  Officer  upon  Request  of  Foreign  Con- 

sul, 668. 
h.  Effect   of    Illegal    Arrest   or    Capture   upon    Subsequent    Pro- 
ceedings,  669. 
i.  Form  and   Sufficiency  of  Indictment,  670. 
j.  Presence  of  Accused  at  the  Trial,  670. 

k.  Due  Process  in  the  Granting  and  Refusing  of  Motions,  Chal- 
lenges, etc.,  670. 
1.  Jury  Trial  Not  Essential ;  Number,  Qualification,  and   Selec- 
tion   of    Jurors,   670. 
m.  Enjoining  Criminal   Acts,   672. 
n.  Due    Process   in   the   Admission   and   Exclusion  of   Evidence, 

672. 
o.  Instructions,  673. 

p.  Form  and   Sufficiency  of  Verdict,  673. 

q.  Punishments ;  Kind,  Degree  and  Manner  of  Enforcement,  674. 
r.  Costs,  675. 

s.  Appeal,  Writ  of  Error,  New  Trial,  etc.,  675. 
t.  Time,   Place  and   Manner  of  Executing   Sentence,  675. 

21.  Summary   of    Principles,   675. 

VII.   Remedies,  676. 

A.  Generally  of  the  Right  to  Some  Form  of  Remedy,  676. 

B.  Remedy  against  the  United   States,  676. 

C.  Remedy  against  a   State,  678. 

D.  Persons   Entitled    to   Invoke   Remedies,   680. 

E.  Particular  Remedies,  680. 

F.  Exclusiveness  of  Remedy,  680. 

CROSS  REFERENCES. 
See  the  titles  Civil  Rights,  vol.  3,  p.  814;  Constitutional  Law,  vol.  4,  p. 
1;  Criminal  Law,  ante,  p.  43;  Eminent  Domain;  Habeas  Corpus  ;  Impair- 
ment of  Obligation  of  Contracts;  Intoxicating  Liquors;  Justices  of  the 
Peace;  Lotteries;  Motions;  Municipal,  State  and  County  Aid;  Notice; 
Nuisance;  Pleading;  Police  Power;  Removal  oe  Causes;  Special  Assess- 
ments; States;  Streets  and  Highways;  Succession  Taxes;  Summary  Pro- 
ceedings;   Summons  and  Process;    Taxation;    Trial;    United  States. 

I.    Origin  and  History  of  the  Constitutional  Amendments. 

The  prohibition  against  depriving  the  citizen  or  subject  of  his  life,  liberty  or 
property  without  due  process  of  law  is  not  new  in  the  constitutional  history  of 
the  English  people,  nor  in  the  constitutional  history  of  this  country.  It  is  old  as 
a  principle  of  civilized  government.  It  is  taken  from  Magna  Charta.  the  famous 
twenty-ninth  chapter  of  which  declared  that   "no  freeman  shall  be  taken  or  im- 
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prisoned,  or  outlawed,  or  banished  or  anyways  destroyed,  nor  will  the  king  pass 
upon  him  or  commit  him  to  prison,  unless  by  the  judgment  of  his  peers  or  the  law 
of  the  land."  It  is  found  in  substance,  if  not  in  form,  in  nearly  or  quite  all  the 
constitutions  that  from  time  to  time  have  been  adopted  by  the  several  states 
of  the  Union.  By  the  fifth  amendment  it  was  introduced  into  the  constitution 
of  the  United  States  as  a  limitation  upon  the  powers  of  the  national  government, 
and  by  the  fourteenth  as  a  guaranty  against  any  encroachment  by  the  states  upon 
the  acknowledged  rights  of  citizenship.1 

II.    Definition  and  General  Principles. 

A.  No  Precise  Definition.— The  supreme  court  of  the  United  States  has  never 
attempted  to  define  with  precision  the  words  due  process  of  law,  but,  on  the  other 
hand,  has  repeatedly  recognized  the  difficulty,  if  not  the  impossibility,  of  giving 
those  words  a  definition  which  would  embrace  every  permissible  exertion  of 
power  affecting  private  rights  and  exclude  such  as  are  forbidden.  It  has  held  that 
it  is  better  to  ascertain  their  intent  and  application  by  the  gradual  process  of 
judicial  inclusion  and  exclusion  as  the  cases  presented  for  decision  shall  require. 
This  process  has  proceeded  through  numerous  cases,  but  the  phrase  remains  to- 
day without  that  satisfactory  precision  of  definition  which  judicial  decisions  have 
given  to  nearly  all  the  guaranties  of  personal  rights  found  in  the  constitutions  of 
the  several  states  and  of  the  United  States.2 

B.  Equivalent  to  Law  of  the  Land.— As  previously  stated,  the  principle, 
if  not  the  language  of  the  constitutional  prohibition,  is  taken  from  Magna  Charta," 
and  it  is  well  settled  that  the  words  "due  process  of  law"  were  intended  to  con- 
vey the  same  meaning  as  the  words  "by  the  law  of  the  land"  found  in  the  twen- 
ty-ninth chapter  of  that  instrument.  Lord  Coke,  in  his  commentary  on  those 
words,3  says  they  mean  due  process  of  law.  The  requirement  of  due' process  of 
law  by  the  fifth  and  fourteenth  amendments,  then,  means  process  due  according 
to  the  law  of  the  land.4 


1.  Origin  and  history  of  the  amend- 
ments.— See  Dartmouth  College  v.  Wood- 
ward, 4  Wheat.  518,  581,  4  L.  Ed.  629; 
Charles  River  Bridge  v.  Warren  Bridge 
(opinion  of  Baldwin,  J.),  11  Pet.  420,  583c, 
9  L.  Ed.  773;  Murray  v.  Hoboken  Land, 
etc.,  Co.,  18  How.  272,  276,  15  L.  Ed. 
372;  Munn  7-.  Illinois,  94  U.  S.  113,  123, 
24  L.  Ed.  77;  Davidson  v.  New  Orleans, 
96  U.  S.  97,  101,  24  L.  Ed.  616;  Missouri 
Pac.  R.  Co.  v.  Humes,  115  U.  S.  512,  519, 
29  L.  Ed.  463;  Dent  v.  West  Virginia,  129 
U.  S.  114.  123,  32  L.  Ed.  623;  Holden  v. 
Hardy,    169   U.   S.   366,   382,  42   L.    Ed.    780. 

2.  No    precise    definition Davidson    v. 

New  Orleans,  96  U.  S.  97,  24  L.  Ed.  616; 
Missouri  Pac.  R.  Co.  v.  Humes,  115  U.  S. 
512,  519,  29  E.  Ed.  463;  Dent  v.  West 
Virginia,  129  U.  S.  114.  123,  32  L.  Ed.  623; 
Holden  v.  Hardy.  169  U.  S.  366,  389,  42 
L.  Ed.  780;  Orient  Ins.  Co.  v.  Daggs,  172 
U.  S.  557,  563,  43  L-  Ed.  552;  French  v. 
I'.arber  Asphalt  Paving  Co.,  181  U.  S. 
324,  329.  45  L.  Ed.  879;  Ballard  v.  Hunter, 
:■.'<•  J   U.    S.   241;   255,    51    L.    Ed.    461. 

3.  Equivalent  to  "law  of  the  land."— 
2   Inst.   50. 

4.  Same.— Dartmouth  College  v.  Wood- 
ward. 4  Wheat.  518,  581,  4  L.  Ed.  629; 
Charles  River  Bridge  v.  Warren  Bridge, 
11  Pet.  420.  583c,  9  L.  Ed.  773;  Mur- 
ray v.  Id. 1m. ken  Land,  etc.,  Co.,  18 
How.  272,  i:-  1..  Ed.  372;  Walker  v. 
Sauvinet,  92  U.  S.  90,  23  L.  Ed.  678;   Munn 


V.  Illinois,  94  U.  S.  113,  123,  24  L.  Ed.  77; 
Davidson  v.  New  Orleans.  96  U.  S.  97, 
101,  24  L  Ed.  616;  Ex  parte  Wall,  107  U. 
S.  265,  289,  27  L,  Ed.  552;  Hurtado  v. 
California,  110  TJ.  S.  516,  533,  28  L.  Ed. 
232;  Missouri  Pac.  R.  Co.  v.  Humes,  115 
U.  S.  512,  519,  29  L.  Ed.  463;  Dent  v. 
West  Virginia,  129  TJ.  S.  114,  123,  32  L. 
Ed.  623;  In  re  Kemmler,  136  U.  S.  436, 
448,  34  L-  Ed.  519;  Hallinger  v.  Davis,  146 
U.  S.  314,  323,  36  L.  Ed.  986;  Holden  v. 
Hardy,  169  U.  S.  366,  384,  42  L  Ed.  780; 
Maxwell  v.  Dow,  176  TJ.  S.  581,  595,  44  L. 
Ed.   597. 

"No  man  shall  be  taken,  no  man  shall 
be  disseised,"  without  due  process  of  law, 
is  a  principle  taken  from  Magna  Charta, 
infused  into  all  our  state  constitutions 
and  is  made  inviolable  by  the  federal  gov- 
ernment by  the  amendment  of  the  con- 
stitution. (Opinion  of  Baldwin,  J.) 
Charles  River  Bridge  v.  Warren  Bridge, 
11  Pet.  420,  583c,  9  L  Ed.  773. 

"The  constitutions  which  had  been 
adopted  by  the  several  states  before  the 
formation  of  the  federal  constitution,  fol- 
lowing the  language  of  the  great  charter 
more  closely,  generally  contained  the 
words,  'but  by  the  judgment  of  his  peers, 
or  the  law  of  the  land.'  The  ordinance  of 
congress  of  July  13.  1787,  for  the  govern- 
ment <>f  the  territory  of  the  United  States 
northwest  of  the  river  Ohio,  used  the  same 
words.      The    constitution    of    the    United 
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C.  Law  of  the  Land;  Definition  and  Principles — 1.  G i:\kr.\lly;  Prk- 
scribed  by  Acts  of  Congress  and  by  the  States. — "When  the  great  barons 
of  England  wrung  from  King  John,  at  the  point  of  the  sword,  the  concession 
that  neither  their  lives  nor  their  property  should  he  disposed  of  by  the  Crown, 
except  as  provided  by  the  law  of  the  land,  they  meant  by  'law  of  the  land'  the 
ancient  and  customary  laws  of  the  English  people,  or  laws  enacted  by  the  Par- 
liament of  which  those  barons  were  a  controlling  element.  It  was  not  in  their 
minds,  therefore,  to  protect  themselves  against  the  enactment  of  laws  by  the 
Parliament  of  England."5  Similarly,  in  this  country,  due  process  of  law  in  the 
fifth  amendment  refers  to  that  law  of  the  land  which  derives  its  authority  from 
the  legislative  powers  conferred  upon  congress  by  the  constitution  of  the  United 
States,  exercised  within  the  limits  therein  prescribed,  and  interpreted  according 
to  the  principles  of  the  common  law.  In  the  fourteenth  amendment,  by  parity 
of  reason,  it  refers  to  that  law  of  the  land  in  each  state,  which  derives  its  au- 
thority from  the  inherent  and  reserved  powers  of  the  state  exerted  within  the 
limits  of  those  fundamental  principles  of  liberty  and  justice  which  lie  at  the 
base  of  all  our  civil  and  political  institutions,  and  the  greatest  security  for  which 
resides  in  the  right  of  the  people  to  make  their  own  laws  and  alter  them  at  their 
pleasure.6  In  other  words,  this  process,  so  far  as  the  fifth  amendment  is  con- 
cerned, is  regulated  by  the  lawrs  enacted  by  congress,7  while  in  the  states  it  is 
regulated  by  the  law  of  the  state.8  The  meaning  is  that  it  was  not  intended,  by 
the  incorporation  of  this  provision  into  the  constitution  of  the  United  States,  to 
overturn  well-settled  principles  and  established  usages  prevailing  in  the  states,9 


States,  as  adopted,  contained  the  pro- 
vision, that  'the  trial  of  all  crimes  except 
in  cases  of  impeachment,  shall  be  by 
jury.'  When  the  fifth  article  of  amend- 
ment containing  the  words  now  in  ques- 
tion was  made,  the  trial  by  jury  in  criminal 
cases  had  thus  already  been  provided  for. 
By  the  sixth  and  seventh  articles  of 
amendment,  further  special  provisions 
were  separately  made  for  that  mode  of 
trial  in  civil  and  criminal  cases.  To  have 
followed,  as  in  the  state  constitutions,  and 
in  the  ordinance  of  1787,  the  words  of 
Magna  Charta,  and  declared  that  no  per- 
son shall  be  deprived  of  his  life,  liberty, 
or  property  but  by  the  judgment  of  his 
peers  or  the  law  of  the  land,  would  have 
been  in  part  superfluous  and  inappro- 
priate. To  have  taken  the  clause,  'law  of 
the  land,'  without  its  immediate  context, 
might  possibly  have  given  rise  to  doubts, 
which  would  be  effectually  dispelled  by 
using  those  words  which  the  great  com- 
mentator on  Magna  Charta  had  declared 
to  be  the  true  meaning  of  the  phrase, 
'law  of  the  land'  in  that  instrument,  and 
which  were  undoubtedly  then  received  as 
their  true  meaning."  Murray  v.  Ho- 
boken  Land,  etc.,  Co.,  18  How.  272,  276, 
15   L.    Ed.  372. 

5.  Law  of  the  land;  definition  and  prin- 
ciples.— Davidson  v.  New  Orleans,  96  U. 
S.  97,   102,  24   L   Ed.  616. 

6.  Law  of  the  land  prescribed  by  con- 
gress and  by  the  states. — Hurtado  7'.  Cali- 
fornia, 110  U.  S.  516,  535,  28  L  Ed.  232; 
In  re  Kemmler,  136  U.  S.  436,  448,  34  L 
Ed.  519;  Hallinger  v.  Davis,  146  U.  S. 
314,    323,    36    L    Ed.    986 

7.  Same. — Hurtado  v.  California,  110 
U.  S.  516,  534,  28  L   Ed.  232;   In  re  Kem- 


mler. 136  U.  S.  436,  448,  34  L.  Ed.  519; 
Hallinger  v.  Davis,  146  U.  S.  314,  323,  36 
L.   Ed.   986. 

8.  Same.— Walker  v.  Sauvinet.  92  U.  S. 
90,  23  L.  Ed.  678;  Hurtado  v.  California, 
110  U.  S.  516,  534.  28  L.  Ed.  232;  In  re 
Kemmler.  136  U.  S.  436,  448.  34  L  Ed. 
519;  Caldwell  v.  Texas,  137  U.  S.  692, 
697,  34  L  Ed.  816,  reaffirmed  in  Caldwell 
v.  Texas,  141  U.  S.  209.  35  L.  Ed.  718; 
Hallinger  v.  Davis,  146  U.  S.  314,  323.  36 
L.  Ed.  986;  Holden  v.  Hardy,  169  U.  S. 
366,  384,  42  L  Ed.  780;  Maxwell  v.  Dow, 
176    U.    S.    581,    595,    44    L.    Ed.    597. 

9.  Not  designed  to  overturn  established 
principles  or  usage. — Murray  v.  Hoboken 
Land.  etc..  Co..  18  How.  272.  277.  15  L  Ed. 
372;  Kennard  v.  Morgan,  92  U.  S.  480,  23 
L.  Ed.  478;  McMillen  v.  Anderson.  95  U. 
S.  37,  24  L.  Ed.  335;  Pennover  v.  Neflf, 
95  U.  S.  714,  24  L.  Ed.  565;  Davidson  v. 
New  Orleans,  96  U.  S.  97.  104.  24  L  Ed. 
616:  Mattingly  v.  District  of  Columbia,  97 
U.  S.  687,  692,  24  L.  Ed.  1098;  Spencer  v. 
Merchant,  125  U.  S.  345,  31  L  Ed.  763; 
Walston  v.  Nevin.  128  U.  S.  578.  582.  32 
L.  Ed.  544;  In  re  Converse.  137  U.  S.  624, 
34  L.  Ed.  796;  Moore  v.  Mis-ouri.  159  U. 
S.  673.  40  L.  Ed.  301;  Parsons  v.  District 
of  Columbia.  170  U.  S.  15,  55,  12  L  Ed. 
o^S;  Tonawanda  v.  Lyon.  181  U.  S.  389. 
391,  45  L-  Ed.  908;  Cas-  Farm  Co.  V.  De- 
troit. 181  U.  S.  396,  398,  15  L.  Ed.  914; 
Detroit  7'.  Parker,  181  U.  S  399,  400.  45 
L  Ed.  917;  French  V.  Barber  Asphalt 
Paving  Co.,  1*1  U.  S.  324.  45  L.  Ed.  E 
Wight  v.  Davidson,  181  U.  S.  371.  45  L 
Ed.  900;  Chadwick  v.  Kelley,  187  U.  S. 
540,  514.  47  L-  Ed.  293;  Hibben  V.  Smith, 
191  U.  S.  310,  325,  48  L.  Ed.  195;  Louis- 
ville, etc.,  R.  Co.  7'.  Barber  Asphalt  Pav- 
ing Co.,   197  U.   S.    430.   434.   49   L   Ed.   819. 
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nor  to  deprive  the  states  of  the  power  to  establish  their  own  systems  of  law  and 
procedure,  legislate  concerning  offenses  against  the  same,  and  to  alter  the  same 
at  pleasure;  that  it  was  not  intended  to  stamp  upon  our  jurisprudence  the  un- 
changeableness  attributed  to  the  laws  of  the  Medes  and  Persians ;  that  while  a 
process  of  law  not  otherwise  forbidden  must  be  taken  to  be  due  process  of  law 
if  it  can  show  the  sanction  of  settled  usage  both  in  this  country  and  in  Eng- 
land, it  by  no  means  follows  that  nothing  else  can  be  due  process  of  law.  It  was 
the  characteristic  principle  of  the  common  law  to  draw  its  inspiration  from 
every  fountain  of  justice,  and  it  is  not  to  be  assumed  that  the  sources  of  its  sup- 
ply have  been  exhausted.  In  administering  these  provisions  of  the  constitution, 
therefore,  the  court  recognizes  the  fact  that  the  law  is,  to  a  certain  extent,  a 
progressive  science;  that  while  the  cardinal  principles  of  justice  are  immutable, 
the  methods  by  which  justice  is  administered  are  subject  to  constant  fluctuation, 
and  that  the  constitution  of  the  United  States,  which  is  necessarily  and  to  a 
large  extent  inflexible  and  exceedingly  difficult  of  amendment,  should  not  be  sr 
construed  as  to  prevent  the  states  from  amending  their  laws  to  suit  the  chang- 
ing needs  of  society  or  from  adopting  such  systems  of  jurisprudence  and  form.- 
of  procedure  as  they  may  deem  best  suited  to  their  needs  and  purposes.10 


10.  States  to  establish,  alter  and  amend 
their  own  systems. — Walker  v.  Sauvinet, 
92  U.  S.  90,  23  L.  Ed.  678;  Kennard  v. 
Louisiana,  92  U.  S.  480,  23  L.  Ed.  478; 
Munn  v.  Illinois,  94  U.  S.  113,  24  L.  Ed. 
77;  Davidson  v.  New  Orleans,  96  U.  S-  97, 
102,  24  L.  Ed.  616;  Missouri  v.  Lewis,  101 
U.  S.  22,  25  L  Ed.  989;  Hurtado  v.  Cali- 
fornia, 110  U.  S.  516,  530,  28  L.  Ed.  232; 
Hagar  v.  Reclamation  District,  No.  108, 
111  U.  S.  701,  28  L  Ed.  569;  Foster  v. 
Kansas,  112  U.  S.  201,  28  L.  Ed.  629;  Ex 
parte  Reggel,  114  U.  S.  642,  29  L  Ed. 
250;  Missouri  Pac.  R.  Co.  v.  Humes,  115 
U.  S.  512,  523,  29  L  Ed.  463;  Baldwin  v. 
Kansas,  129  U.  S.  52,  32  L.  Ed.  640;  Dent 
V.  West  Virginia.  129  U.  S.  114,  32  L  Ed. 
623;  In  re  Medley,  134  U.  S.  160,  33  L 
Ed.  835;  In  re  Kemmler,  136  U.  S.  436, 
34  L.  Ed.  519;  Holden  v.  Minnesota,  137 
U.  S. '483.  34  L  Ed.  734;  In  re  Converse, 
137  U.  S.  624,  632.  34  L  Ed.  796;  Caldwell 
V.  Texas.  137  U.  S-  692,  698,  34  L  Ed.  816, 
reaffirmed  in  Caldwell  v.  Texas,  141  U.  S. 
209,  35  L  Ed.  718;  Leeper  v.  Texas,  139 
!"  S.  462.  467,  35  L  Ed.  225;  Davis  v. 
Texas,  139  U.  S.  651,  65°.  35  L  Ed.  300; 
Lent  v.  Tillson.  140  U.  S.  316,  333,  35  L. 
Ed.  419;  Hallineer  v.  Davis,  146  U.  S. 
314,  36  L  Ed.  986;  McNulty  v.  California, 
149  U.  S.  645,  648,  37  L  Ed.  882;  Vincent 
V.  California.  149  U.  S.  648,  37  L.  Ed.  884; 
Fong  Yue  Ting  v.  United  States,  149  U. 
S,    698,   729,   37   L    Ed.   905;    Montana   Co. 

St.  Louis  Min.,  etc.,  Co.,  152  U.  S.  160, 
168,  38  L.  Ed.  398;  Duncan  v.  Missouri, 
152  U.  S.  377,  382,  38  L  Ed.  485;  Berge- 
mann  v.  Backer.  157  U.  S.  655,  39  L.  Ed. 
645;  Moore  v.  Missouri.  159  U.  S.  673,  40 
L  Ed.  301;  Kohl  v.  Lehlback,  160  U.  S. 
299,  40  L.  Ed.  432;  [owa  Cent.  R.  Co. 
V.  Iowa,  160  U.  S.  389,  393,  40  L  Ed.  467; 
Gibson  v.  Mississippi,  162  U.  S.  565.  591, 
10  L  Ed.  1075;  Talton  7'.  Mayes,  163  U. 
S.  376.  384,  41  L.  Ed.  196;  Nordstrom  7'. 
Washington  State,  164  U.  S.  705,  41  L. 
Ed.     1183;    Allen    v.    Georgia,    166    U.    S. 


138,  140,  41  L  Ed.  949;  Chicago,  etc.,  R. 
Co.  v.  Chicago,  166  U.  S.  226,  41  L.  Ed. 
979;  Long  Island  Water  Supply  Co.  v 
Brooklyn,  166  U.  S.  685,  41  L.  Ed.  1165; 
Craemer  v.  Washington  State,  168  U.  S. 
124,  42  L  Ed.  407;  Hodgson  v.  Vermont. 
168  U.  S.  262,  272,  42  L  Ed.  461;  Holden  v 
Hardy,  169  U.  S.  366,  385,  42  L  Ed.  780; 
Backus  v.  Fort  St.  Union  Depot  Co.,  169 
U.  S.  557,  569,  42  L  Ed.  853;  Wilson  v. 
North  Carolina,  169  U.  S.  586,  43  L  Ed. 
865;  Williams  v.  Eggleston,  170  U.  S. 
304,  42  L  Ed.  1047;  Brown  v.  New  Jer- 
sey, 175  U.  S.  172,  176,  44  L.  Ed.  119;  Ab- 
bott v.   Tacoma   Bank,   17-5   U.    S.   409,   414, 

44  L  Ed.  217;  Bolln  v.  Nebraska,  176  U. 
S.  83,  86,  44  L  Ed.  382;  Maxwell  v.  Dow, 
176  U.  S.  581,  584,  44  L  Ed.  597;  Murphy 
v.  Massachusetts,  177  U.  S.  155,  163,  44 
L  Ed.  711;  Louisville,  etc.,  R.  Co.  v. 
Schmidt,  177  U.  S.  230,  236,  44  L  Ed. 
747;    Davis    v.    Burke,    179    U    S.    399,    403, 

45  L  Ed.  249;  Freeport  Water  Co.  v. 
Freeport,  180  U.  S.  587,  45  L.  Ed.  679, 
followed  in  Danville  Water  Co.  v.  Dan- 
ville, 180  U.  S.  619,  45  L  Ed.  696;  Rogers 
Park  Water  Co.  v.  Fergus,  180  U.  S.  624, 
45  L  Ed.  702;  Simon  v.  Craft,  182  U.  S. 
427,  437,  45  L  Ed.  1165;  Storti  v.  Massa- 
chusetts, 183  U.  S.  138,  46  L.  Ed.  120; 
Dreyer  v.  Illinois,  187  U.  S.  71,  83,  47  L. 
Ed.  79;  Hooker  v.  Los  Angeles,  188  U.  S. 
314,  318.  47  L  Ed.  487;  Reetz  v.  Michigan, 
188  U.  S.  505,  508,  47  L.  Ed.  563;  Howard' 
7'.  Fleming,  191  U.  S.  126,  135,  48  L  Ed. 
121;  Adams  v.  New  York,  192  U.  S.  585, 
599.  48  L.  Ed.  575;  Cincinnati  St.  R.  Co. 
7'.  Snell,  193  U.  S.  30,  37,  48  L  Ed.  604; 
Beavers  7'.  Henkel,  194  U.  S.  73.  84,  48  1.. 
Fd.  882;  West  v.  Louisiana,  194  U.  S.  258, 
263.  48  L  Ed.  965;  Roeers  7'.  Peck.  199 
U.  S.  425,  435,  50  L  Ed.  256;  Cr.rfer  7'. 
Caldwell,  200  U.  S.  293.  297.  50  L.  Ed.  488; 
Soper  7'.  Lawrence  Bros.  Co.,  201  U.  S. 
359,  368",  50  L.  Fd.  788;  Barrineton  V. 
Missouri,  205  U.  S.  483.  488.  51  L  Ed.  890; 
Ballard  v.    Hunter,   204   U.   S.   241,  255,  51 
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2.  Neither  Congress  nor  the  States  Make  Anything  Due  Process 
They  May  Choose  to  Declare  Such.— But  while  this  is  true,  it  is  not  to  be 
inferred  that  either  congress  or  the  states  can  make  anything  clue  process  thev 
may  choose  to  declare  such.  To  hold  this  would  be  to  affirm  that  the  constitu- 
tional prohibitions  are  of  no  avail  or  that  they  have  no  application  where  the 
invasion  of  private  rights  is  effected  under  the  'forms  of  legislation.  These  pro- 
visions are  a  restraint  upon  the  legislative  as  well  as  upon  the  executive  an  1 
judicial  departments,  and  the  duty  rests  upon  all  courts,  when  their  jurisdiction 
is  properly  invoked,  to  see  that  no  right  secured  by  the  supreme  law  of  the  land 
is  impaired  or  destroyed  by  legislation,  either   state  or   federal.11 

3.  By  What  Principles  Determined.— Since  neither  congress  nor  the  states 
have  the  power  to  make  due  process  of  law  anything  thev  may  choose  to  declare 
such,  it  becomes  material  to  inquire  by  what  principle's  we'  are  to  determine 
whether  a.  given  enactment  or  a  given  process  is  due  process  of  law  or  whether 
he  same  is  consonant  with  the  constitutional  conception  of  the  "law  of  the 
and."  The  constitution  contains  no  description  of  those  processes  which  it  was 
.ntended  to  allow  or  forbid.  It  does  not  even  declare,  what  principles  are  to  be 
applied   to  ascertain  whether   it  be   due  process.12 

Must  Look  to  the  Constitution  and  to  Settled  Usages  and  Modes  of 
Proceeding. — Nevertheless,  it  is  stated  that  the  answer  to  this  must  be  two- 
fold; namely,  that  we  must  examine  the  constitution  itself  to  see  whether  the 
law  or  the  process  provided  be  in  conflict  with  any  of  its  provisions,13  and  if 
not  found  to  be  so,  we  must  look  to  these  settled'  usages  and  modes  of  pro- 
ceeding existing  in  the  common  and  statute  law  of  England  before  the  emigra- 
tion of  our  ancestors  and  which  are  shown  not  to  have  been  unsuited  to  their 
civil  and  political  condition  by  having  been  acted  on  by  them  after  the  settle- 
ment of  this  country.14  In  other  words,  a  process  which  is  not  otherwise  for- 
bidden, must  be  taken  to  be  due  process  of  law,  if  it  can  show  the  sanction 
of  settled  usage  both  in  England  and  in  this  country,15  though,  as  previously  <=tated 
it  by  no  means  follows  that  nothing  else  can  be  due  process,  for,'  as  we  have  just 
seen,  the  constitutional  prohibitions  were  not  intended  to  restrict  either  con- 
gress or  the  states  to  common-law  modes  and  usages,  or  to  deprive  the  states 
of  the  power  to  adopt,  alter  or  amend  their  own  systems  of  law  and  procedure.16 


L.  Ed.  461;  Patterson  v.  Colorado,  205 
U.  S.  454,  461,  51  L.  Ed.  879.  See,  also, 
post,  "Each  State  Prescribes  Its  Own 
Procedure,"  VI,   E,  1,  a. 

11.  Neither  congress  nor  states  to  make 
due  process  anything  they  may  choose  to 
declare  such. — Murray  .v.  Hoboken  Land, 
etc.,  Co.,  18  How.  272,  276.  15  L-  Ed. 
372;  Davidson  v.  New  Orleans,  96  U.  S. 
97,  102,  24  L.  Ed.  616;  Hurtado  V.  Cali- 
fornia, 110  U.  S.  516,  28  L.  Ed.  232;  Chi- 
cago, etc.,  R.  Co.  v.  Chicago.  166  U.  S. 
226,  235,  41  L,  Ed.  979;  Hodgson  v.  Ver- 
mont, 168  U.  S.  262.  272,  42  L.  Ed.  461; 
Holden  v.  Hardy,  169  U.  S.  366,  389.  42 
L.  Ed.  7*0;  Smvth  v.  Ames,  169  U.  S. 
466,  528,  43  L.  Ed.  819;  Fayerweather  v. 
Ritch,  195  U.  S.  276,  297,  49  L.  Ed.  193. 
See,  also,  nost,  "But  State  Cannot  Make 
Anything  Due  Process  It  Mav  Choose  to 
Declare  Such,"  VI,   E,  1,  e. 

12.  By  what  principles  determined. — 
Murray  v.  Hoboken  Land.  etc..  Co.,  18 
How.  272.  276,  15  L.  Ed.  372;  Holden  V. 
Hardy,  169  U.  S.  366.  390,  42  L.  Ed.  780. 

13.  Must  not  conflict  with  specific  and 
applicable  provisions  of  the  constitution. 
—Ex  parte  Regeel,  114  U.  S.  642.  29  L. 
Ed.   250;   Iowa   Cent.   R.    Co.   v.    Iowa,   ISO 


U.  S.  389.  40  L.  Ed.  467;  Chicago,  etc., 
R.  Co.  v.  Chicago,  166  U.  S.  226,  41  L.  Ed. 
979;  Hodgson  v.  Vermont,  168  U.  S.  262, 
273,  42  L.  Ed.  461;  Brown  v.  New  Jersey, 
175  U.  S.  172,  174,  44  L  Ed.  119;  Max- 
well v.  Dow,  176  TJ.  S.  581,  605,  44  L.  Ed. 
597;  Murphy  v.  Massachusetts,  177  U.  S. 
155,  163,  44  L.  Ed.  711;  West  v.  Louisiana, 
194   U.    S.    258.    563,   48    L.    Ed.   965. 

14.  Tested  by  settled  usage  and  modes 
of  proceeding.— Murray  r.  Hoboken  Land, 
etc.,  Co.,  18  How.  272,  276.  15  L.  Ed.  372; 
Davidson  v.  New  Orleans.  96  U.  S  97.  :  i 
L.  Ed.  616;  Hurtado  v.  California.  110  U. 
S.  510.  534,  2S  L.  Ed.  232;  Dent  v.  West 
Virginia,  129  U.  S.  114.  124,  32  L  Ed. 
623;  In  re  Kemmler.  136  U.  S.  436,  448,  34 
L.  Ed.  519;  Hallincer  v.  Davi^.  146  U.  S. 
:;14.  323.  36  L  Ed.  986;  Lowe  V.  Kan*a  =  . 
163  U.  S.  81,  85.  41  L.  Ed.  78;  Holden  v 
Hardy,  169  U.  S.  366.  390.  42  L  F. 
Tracy  v.  Oinzberpr,  205  U.  S.  170,  IT-.  51 
L    Ed.    755. 

15.  Same. — Hurtado    if.    California.    110 
■U.    S.    516.  -    L     Ed.    " 32      See.    a' 
post,    "Established     Methods     \'<>t     Over- 
turned;   Procc-.-    Sufficient    If    Sanctioned 
by  Common  Law  Usage,"  VI,  E    l.  c. 

16.  Same.— See    ante,    "Generally;    Pre- 
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4.  Requires  Conformity  to  Fundamental  Principles— a.  Generally.— 
But  while  our  legislatures  are  not  bound  down  to  common-law  rules  and  usages, 
and  while  forms  of  procedure  and  methods  of  administering  justice  are  subject 
to  constant  fluctuation,  the  cardinal  principles  of  liberty,  and  justice,  which  in- 
here in  the  very  idea  of  free  government,  are  immutable,  and  it  is  well  settled 
that  due  process  of  law  implies  and  requires  conformity  to  those  immutable 
and  fundamental  principles,  and  that  neither  congress  nor  any  state  of  the  Union 
may   disregard   them.17 

b.  Notice  and  Opportunity  for  Hearing. — One  of  these  immutable  principles 
is  that  no  man  shall  be  condemned  in  his  person  or  property  without  due  notice 
and  an  opportunity  of  being  heard  in  his  defense  wherever  such  notice  and 
hearing  is  necessary  to  his  protection.  In  fact,  this  may  be  said  to  be  the  funda- 
mental idea  of  due  process  of  law.18 


scribed  by  Acts  of  Congress  and  by  the 
States."  II,  C,  1.  See,  also,  Hurtado  v. 
California.    110    U.    S.    516,    528,    28    L-    Ed. 

•  See,  also,  post,  "States  Not  Re- 
stricted to  Common  Law  Methods,  Due 
Process  Not  Determined  by  Matter  of 
Age,"  VI,   E,  1,  d. 

The  point  in  Murray  v.  Hoboken  Land, 
etc..  Co.,  18  How.  272,  15  L.  Ed.  372, 
arose  in  reference  to  a  summary  pro- 
ceeding, questioned  on  that  account  as  not 
due  process  of  law.  The  answer  was: 
However  exceptional  it  may  be,  as  tested 
by  definitions  and  principles  of  ordinary 
procedure,  nevertheless,  this,  in  sub- 
stance, has  been  immemorially  the  actual 
law  of  the  land,  and,  therefore,  is  due 
process  of  law.  But  to  hold  that  such  a 
characteristic  is  essential  to  due  process 
of  law,  would  be  to  deny  every  quality  of 
the  law  but  its  age,  and  to  render  it  in- 
capable of  progress  or  improvement.  It 
would  be  to  stamp  upon  our  jurisprudence 
the  unchangeableness  attributed  to  the 
laws  of  the  Medes  and  Persians.  Hurtado 
V.  California,  110  U.  S.  516,  528,  28  L.  Ed. 
232. 

17.  Conformity  to  fundamental  prin- 
ciples.— Murray  v.  Hoboken  Land,  etc., 
Co.,  18  How.  272,  276,  15  L.  Ed.  372; 
Davidson  v.  New  Orleans,  96  U.  S  97,  24 
L.  Ed.  616;  Hurtado  7'.  California,  110  U. 
S.  516,  537,  28  L-  Ed.  232;  Ex  parte 
Reggel.  114  U.  S.  642,  29  L.  Ed.  250;  Mis- 
souri Pac.  R.  Co.  v.  Humes,  115  U.  S. 
512,  519,  29  L.  Ed.  463;  Dent  v.  West 
Virginia.  129  U.  S.  114,  123,  32  L.  Ed.  623; 
%  Davis  v.  Texas,  139  U.  S.  651,  652,  35  L- 
Ed,  300;  Montana  Co.  v.  St.  Louis  Min., 
etc.,  Co.,  152  U.  S.  160.  168,  38  L.  Ed. 
398;  Towa  Cent.  R.  Co.  v.  Iowa,  160  U. 
S.  389,  393,  40  L.  Ed.  467;  Chicago,  etc., 
K.  Co.  v.  Chicago,  166  U.  S.  226,  41  L.  Ed. 
979;  Hodgson  v.  Vermont,  168  U.  S.  262, 
•71.  42  L.  Ed.  461;  Holden  v.  Hardy,  169 
U.  S.  366,  389,  42  L.  Ed.  780;  Orient  Ins. 
Co.  v.  Daggs,  172  U.  S.  557,  562,  43  L. 
Ed.  552;  Brown  v.  New  Jersey,  175  U.  S. 
172,  176.  44  L  Ed.  119;  Murphy  v.  Massa- 
chusetts, 177  U.  S.  155,  163.  44  L  Ed.  71.1; 
Louisville,  etc.,  R.  Co.  v.  Schmidt,  177  U. 
S.  14    L.    Ed.    747;    Maxwell    V. 

Dow,  176  U.  S.  581,  605,  44  L.  Ed.  597; 
Reetz  v.   Michigan,   188  U.   S.   505,   508,    17 


L.  Ed.  563;  West  v.  Louisiana,  194  U.  S. 
258,  263,  48  L.  Ed.  965;  Ballard  v.  Hun- 
ter, 204  U.  S.  241,  255,  51  L.   Ed.  461. 

18.  Notice  and  opportunity  for  hearing. 
— Sturges  v.  Crowninshield,  4  Wheat.  122, 
4  L  Ed.  529;  Finley  v.  United  States 
Bank,  11  Wheat.  304,  307,  6  L.  Ed.  480; 
Kendall  v.  United  States,  12  Pet.  524, 
623,  9  L.  Ed.  1181;  Rhode  Island  v.  Massa- 
chusetts, 12  Pet.  657,  9  L-  Ed.  1233; 
Suydam  v.  Broadnax,  14  Pet.  67,  75,  10  L. 
Ed.  357^  Walden  v.  Craig,  14  Pet.  147, 
10  L.  Ed.  393;  Boswell  v.  Otis,  9  How. 
336,  348,  13  L-  Ed.  164;  D'Arcy  v.  Ket- 
chum,  11  How.  165,  13  L.  Ed.  648;  Web- 
ster v.  Reid,  11  How.  437,  459,  13  L.  Ed. 
761;  Nations  v.  Johnson,  24  How.  195, 
293,  16  L.  Ed.  628;  Dean  v.  Nelson,  10 
Wall.  158,  172,  19  L-  Ed.  926;  Cooper  v. 
Reynolds.  10  Wall.  308,  19  L.  Ed.  931; 
Railroad  Co.  v.  Trimble,  10  Wall.  367,  19 
L.  Ed.  948;  McVeigh  v.  United  States,  11 
Wall.  259,  267.  20  L.  Ed.  80;  Lasere  v. 
Rochereau.  17  Wall.  437,  21  L.  Ed.  694; 
Galpin  v.  Page.  18  Wall.  350,  366,  21  L. 
Ed.  959;  Thompson  v.  Whitman,  18  Wall. 
457,  468,  21  L.  Ed.  897;  Rees  v.  Water- 
town,  19  Wall.  107,  123,  22  L-  Ed.  72; 
Earle  v.  McVeigh,  91  U.  S.  503,  507,  23 
L.  Ed.  398;  Windsor  v.  McVeigh.  93  U. 
S.  274,  277,  23  L.  Ed.  914;  Pennoyer  v. 
Neff,  95  U.  S.  714,  733,  24  L.  Ed.  565; 
Davidson  v.  New  Orleans,  96  U.  S.  97, 
24  L.  Ed.  616;  Hart  v.  Sanson,  110  U.  S. 
151,  155,  28  L.  Ed.  101;  Hagar  v.  Recla- 
mation District  No.  108,  HI  U  S.  701,  708, 
28  L.  Ed.  569;  Freeman  v.  Alderson,  119 
U.  S.  185,  188,  30  L.  Ed.  372;  Spencer  v. 
Merchant,  125  U.  S.  345,  31  L  Ed.  763; 
Ex  parte  Terrv.  128  U.  S.  289,  307,  32  L. 
Ed.  405;  Walston  v.  Nevin,  128  U.  S. 
578.  32  L.  Ed.  544;  Sugg  v.  Thornton.  132 
U  S  524.  531,  33  L.  Ed.  447;  Palmer  v. 
McMahon.  133  U.  S.  660,  33  L.  Ed.  772; 
Arndt  7'.  Griggs.  134  U.  S.  316,  319.  33 
L.  Ed.  918;  Grover,  etc..  Sewing  Machine 
Co.  7'  Radcliffe.  137  U.  S.  287,  34  L.  Ed. 
670;  Mexican  Cent.  R.  Co.  v.  Pinkney, 
149  U  S.  194,  209.  37  L.  Ed.  699;  Marchant 
7'.  Pennsylvania  R.  Co..  153  U.  S.  380,  38 
L.  Ed.  751;  Scott  7'.  McNeal,  154  U.  S. 
34,  46,  38  L.  Ed.  896;  Laing  7'.  Rignev. 
160  U.  S.  531,  545,  40  L-  Ed.  525;  Hamil- 
ton   v.    Brown.    161    U.    S.    256,    40   L.    Ed. 
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c.  Private  Property  Not  to  Be  Taken  zvithout  Just  Compensation. — Another 
principle  of  due  process  of  law  is  that  no  man's  property  or  right  to  property 
shall  be  taken  for  the  benefit  of  another,  or  for  public  use,  except  upon  the  pay- 
ment of  just  compensation.  While  this  principle  is  not  embodied  in  the  four- 
teenth amendment  in  express  language,  as  it  is  in  the  fifth,  it  is  well  settled  that 
the  inhibition  against  the  deprivation  of  property  without  due  process  of  law 
implies  that  it  shall  not  be  taken  without  compensation,  and  that  such  taking  is, 
therefore,  forbidden  to  the  states  as  well  as  to  the  national  government.19 

d.  Forbids    Arbitrary,    Hostile    or   Discriminating    Exercise    of   Power. The 

requirement  of  Magna  Charta,  that  no  freeman  should  be  taken,  disseised,  etc., 
except  by  the  law  of  the  land,  was  designed  to  secure  the  subject  against  the 
arbitrary  action  of  the  Crown  and  place  him  under  the  protection  of  the  law.20  In 
this  country  the  requirement  is  intended  to  have  a  similar  effect  against  legis- 
lative power  ;  that  is,  to  secure  the  citizen  against  any  arbitrary  deprivation  of 
his  rights,  whether   relating  to  his  life,  his  liberty  or  his  property.21     In   fact, 


691;  Owens  v.  Henry,  161  U.  S.  642,  646, 
40  L.  Ed.  837;  Fallbrook  Irrigation  Dis- 
trict v.  Bradlev.  164  U.  S.  112,  175,  41  L. 
Ed.  369;  New  Orleans  Water  Works  Co. 
V.  New  Orleans.  164  U.  S.  471,  480,  41  L. 
Ed.  518;  Hovey  v.  Elliott,  167  U.  S.  409, 
42  L.  Ed.  215;  Holden  v.  Hardv,  169  U. 
S.  366,  389,  42  L.  Ed.  780;  Backus  v.  Fort 
St.  Union  Depot  Co.,  169  U.  S.  557,  575, 
42  L.  Ed.  853;  Orient  Ins.  Co.  v.  Daggs, 
172  U.  S.  557.  563,  43  L.  Ed.  552;  Dewey 
v.  Des  Moines,  173  U.  S.  193.  202.  43  L. 
Ed.  665;  Roller  v.  Holly,  176  U.  S.  398, 
402.  44  L.  Ed.  520;  Louisville,  etc.,  R.  Co. 
V  Schmidt,  177  U.  S.  230,  236,  44  L.  Ed. 
747:  Carson  v.  Brockton  Sewerage  Com- 
mission, 182  U.  S.  398,  401,  45  L.  Ed. 
1151;  Simon  v.  Craft,  182  U.  S.  427,  437, 
45  L.  Ed.  1165;  Turpin  v.  Lemon,  187  U. 
S.  51.  58,  47  L.  Ed.  70;  Reetz  v.  Michigan, 
188  U.  S.  505.  509,  47  L  Ed.  563;  Iron 
Cliffs  Co.  v.  Negaunee  Iron  Co..  197  U. 
S.  463,  471,  49  L.  Ed.  836;  Haddock  v. 
Haddock,  201  TJ.  S.  562,  567.  50  L.  Ed. 
867;  Old  Wavne  Life  Ass'n  V.  Mc- 
Donough.  204  U.  S.  8,  15,  51  L.  Ed.  345; 
Ballard  v.  Hunter,  204  U.  S.  241,  263,  51 
L.  Ed.  461.  See,  also,  post,  "Notice,  Hear- 
ing, lurisdiction,  as  Essential  to  Due 
Process   of   Law."   VI,   E,   3,  et   seq. 

19.  Private  property  not  to  be  taken 
without  just  compensation. — Vanhorne 
V.  Dorrance,  2  Dall.  304,  315,  1  L. 
Ed.  391;  Calder  v.  Bull.  3  Dall.  386,  1  L 
Fd.  648;  Pumpelly  v.  Green  Bay  Co..  13 
Wall.  166.  178.  20  L.  Ed.  557;  Board  of 
Commissioners  v.  Lucas,  93  U.  S.  108, 
114,  23  L.  Ed.  822;  Cherokee  Nation  v. 
Southern  Kansas  R.  Co.,  135  U.  S.  641, 
659,  34  L.  Ed.  295;  Kaukauna  Water 
Power  Co.  v.  Green  Bay,  etc..  Canal  Co., 
142  U.  S.  254,  272,  35  L.  Ed.  tool;  Yesler 
?•.  Washington  Harbor  Line  Comm'rs,  1  16 
U.  S.  646,  655,  36  L  Ed.  1119;  Mononga- 
hela  Nav.  Co.  v.  United  States.  148  U.  S. 
312,  325.  37  L.  Ed.  463:  Rea«an  v.  Farm- 
ers' Loan,  etc.,  Co.,  154  U.  S.  362,  399,  38 
L.  Ed.  1014;  Reagan  v.  Mercantile  Trust 
Co..  154  U.  S.  418.  38  L  Ed.  1030;  Peagan 
V.  Farmers'  Loan,  etc.,  Co..  154  U  S.  420. 
38  L  Ed.  1031;  Sweet  v.  Rechel,  159  U. 
5  U  S  Enc  -33 


S.  380,  399,  40  L,  Ed.  188;  Fallbrook  Irri- 
gation District  v.  Bradley,  164  U.  S.  112, 
158.  41  L  Ed.  369;  Chicago,  etc.,  R.  Co. 
V.  Chicago,  166  U.  S.  226,  241,  41  L  Ed. 
979;  Long  Island  Water  Supply  Co.  v. 
Brooklyn,  166  U.  S.  685,  695,  41  L.  Ed. 
1165;  Holden  v.  Hardy,  169  U.  S.  366, 
390,  42  L  Ed.  780;  Smyth  v.  Ames,  169  U. 
S.  466,  525,  43  L.  Ed.  819;  Backus  v.  Fort 
St.  Union  Depot  Co.,  169  U.  S.  557.  42 
L.  Ed.  853;  Norwood  v.  Baker,  172  U  S. 
269,  277.  43  L-  Ed.  443;  Orient  Ins.  Co. 
v.  Daggs,  172  U.  S.  557,  563,  43  L.  Ed. 
552;  San  Diego  Land,  etc.,  Co.  v.  Na- 
tional City,  174  U.  S.  739.  754.  43  L  Ed. 
1154;  Adirondack  R.  Co.  v.  New  York 
State.  176  U.  S.  335,  349.  44  L  Ed.  492; 
United  States  v.  Lynah,  188  U.  S.  445,  47 
L.  Ed.  539;  Western  Union  Tele.  Co.  v. 
Pennsylvania  R.  Co.,  195  U.  S.  540.  49  L. 
Ed.  312;  Madisonville  Tract.  Co.  v. 
St.  Bernard  Min.  Co.,  196  U.  S.  239,  252, 
49  L.  Ed.  462;  Muhlker  z:  New  York,  etc., 
R.  Co.,  197  U.  S.  544,  569,  49  L.  Ed.  872; 
Birrell  7'.  New  York.  etc..  R.  Co.,  198  U 
S.  390.  49  L.  Ed.  1096;  Union,  etc..  Transit 
Co.  v.  Kentucky,  199  U.  S.  194,  202.  50 
L.  Ed.  150;  Chicago,  etc.,  R.  Co.  7'.  Illi- 
nois, 200  U.  S.  561,  593,  50  L  Ed.  596; 
Sieeel  v.  New  York.  etc..  R.  Co.,  200  U. 
S.  615.  50  L.  Ed.  621;  Otis  Co.  7'.  Ludlow 
Mfg.  Co..  201  U.  S.  140.  155,  50  L  Ed. 
696:  Cleveland  Electric  R.  Co.  v.  Cleve- 
land. 204  U.  S.  116.  142,  51  L.  Ed.  399.  See. 
also,  post,  "Due  Process  Requires  That 
Compensation  Be  Made  for  Property 
Taken."   VI.   D.  2.  b.   (2),   et   seq. 

20.  Forbids  arbitrary  or  hostile  legis- 
lation.—Dent  7'.  West  Virginia.  129  V.  S. 
114.  1°::.  32  L.  Fd.  623;  Missouri  Pac.  R. 
Co.  v.  Humes,  115  U.  S.  512.  519.  29  L. 
Fd.    463. 

21.  Same.— Bank  7'.  Okely,  4  Wheat. 
235.  244.  4  L  Ed.  559;  United  States  v. 
Cruikshank,  92  U.  S.  542,  554,  23  L.  Fd. 
588;  Davidson  7'.  New  Orleans.  96  V.  S 
97,  24  L  Fd.  616;  F.x  parte  Wall,  in?  U. 
S  265.  "89.  27  L.  Ed.  552;  FTi'tado  v. 
Calif  rnia,  no  U.  S.  516,  5  L  Fd. 
232:  Hagar  7'.  Reclamation  District.  V". 
108,    111    U.    S.    701,    707,    28    L.    Ed.    569; 
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one  of  the  best  definitions  of  due  process  of  law,  or  law  of  the  land,  is  that  of 
Mr.  Justice  Johnson,  in  Bank  v.  Okely,  4  Wheat.  235,  244,  4  L.  Ed.  559:  "As 
to  the  words  from  Magna  Charta,  incorporated  into  the  constitution  of  Mary- 
land, after  volumes  spoken  and  written  with  a  view  to  their  exposition,  the 
good  sense  of  mankind  has  at  last  settled  down  to  this:  that  they  were  intended 
to  secure  the  individual  from  the  arbitrary  exercise  of  the  powers  of  government, 
unrestrained  by  the  established  principles  of  private  right  and  distributive  jus- 
tice."22 

Laws  to  Operate  on  All  Alike;  No  Person  to  Be  Made  the  Object  of 
Hostile  Legislation. — The  prohibition  against  subjecting  any  person  or  class  of 
persons  to  the  arbitrary  exercise  of  the  powers  of  government  implies,  of  course, 
that  the  laws  shall  operate  upon  all  alike,  and  that  no  person  or  class  of  persons 
shall  be  singled  out  as  the  object  of  hostile,  oppressive  or  discriminating  legis- 
lation, but  that  equal  protection  and  security  shall  be  given  to  all  under  like 
circumstances  in  the  enjoyment  of  their  personal  and  civil  rights.23  ■ 


Barbier  v.  Connolly,  113  U.  S.  27,  31,  28 
L.  Ed.  923;  Missouri  Pac.  R.  Co.  v. 
Humes,  115  U.  S.  512,  29  L-  Ed.  463;  Ken- 
tucky Railroad  Tax  Cases,  115  U.  S.  321, 
331,  29  L.  Ed.  414;  Yick  Wo  v.  Hopkins, 
118  U.  S.  356,  369,  30  L.  Ed.  220;  Mugler 
V.  Kansas,  123  U.  S.  623,  661,  31  L.  Ed. 
205;  Dent  v.  West  Virginia,  129  U.  S. 
114,  123,  32  L.  Ed.  623;  In  re  Kemmler, 
136  U.  S.  436,  448,  449,  34  L.  Ed.  519;  In 
re  Converse,  137  U.  S.  624,  631,  34  L.  Ed. 
796;  Caldwell  v.  Texas,  137  U.  S.  692,  697, 
34  L.  Ed.  816.  reaffirmed  in  Caldwell  v. 
Texas,  141  U.  S.  209,  35  L.  Ed.  718; 
Leeper  v.  Texas,  139  U.  S.  462,  467,  35 
L.  Ed.  225;  Yesler  v.  Washington  Har- 
bor Line  Comm'rs,  146  U.  S.  646,  36  L. 
Ed.  1119;  Giozza  v.  Tiernan,  148  U.  S.  657, 
662,  37  L.  Ed.  599;  New  York,  etc..  R.  Co. 
V.  Bristol,  151  U.  S.  556,  571,  38  L.  Ed.  269; 
Lawton  v.  Steele,  152  U.  S.  133,  137,  38 
L.  Ed.  385;  Duncan  v.  Missouri,  152  U. 
S.  377,  382,  38  L-  Ed.  485;  Connecticut  v. 
Woodruff,  153  U.  S.  689,  38  L.  Ed.  869; 
Scott  v.  McNeal,  154  U.  S.  34,  45,  38  L. 
Ed.  896;  Gibson  v.  Mississippi,  162  U.  S. 
565,  591,  40  L.  Ed.  1075;  Jones  v.  Brim, 
165  U.  S.  180,  182,  41  L.  Ed.  077;  Hodgson 
V  Vermont,  168  U.  S.  262,  272,  42  L.  Ed. 
461;  H olden  V.  Hardy.  169.  U.  S.  366,  398, 
42  L.  Ed.  780;  Norwoi  <1  V.  Baker,  172  U. 
S.  269,  43  L.  Ed.  443;  Roller  v.  Holly,  176 
U.  S.  398,  409,  14  L.  Ed.  520;  Maxwell  V. 
Dow,  176  U.  S.  581,  603,  44  L,.  Ed.  597; 
Wisconsin,  etc.,  Railroad  v.  Jacobson,  179 
U.  S.  287,  301,  45  E.  Ed.  194;  French  v. 
Barber  Asphalt  Paving  Co.,  181  U.  S. 
324,  45  L.  Ed.  879;  Wight  v.  Davidson, 
181    U.    S.    371,    45    L.    Ed.    900;    Tonawanda 

I, yon,  181  U.  S.  389,  391,  45   L.   Ed.  908; 
Cass    Farm  Co.  v.  Detroit,  181  U.  S.   396, 

-  15  I..  Ed,  914;  Detroit  v.  Parker,  181 
U.  vS  399,  15  I,.  Ed.  017;  Minder  v.  Geor- 
gia, i-:;  r.  S.  559,  562,  46  E.  Ed.  328; 
Connolly  V.  Union  Sewer  Pipe  Co.,  184 
U.  S.  540,  559,  46  L.  Ed,  679;  Otis  v. 
Parker,  187  U.  S.  606,  608,  47  E.  Ed,  3 
Hibben  v.  Smith,  191   U.  S.  310,  324,  48  L. 

1     L95;   Dobbins  v.  Los   Angeles,    L95  U. 
S  15,    19   i.    Ed.   L69;   Loan  Ass'n  v. 

Topeka,    20    Wall,    i  I..     Ed.     t55; 

Daly   v.   Elton,   195   U.    S.   242,    49    E.    Ed. 


177;  Ballard  v.  Hunter,  204  U.  S.  241,  255, 
51  L-  Ed.  461.  See,  generally,  upon  this 
subject  the  title  CONSTITUTIONAL 
LAW,  vol.  4,  pp.  362,  366,  372,  383.  And 
see  post,  "Forbids  Arbitrary  Laws  and 
Proceedings,"  VI,   E,   2,  c. 

This  clause  of  the  fourteenth  amend- 
ment is  found,  in  almost  identical  lan- 
guage, in  the  several  state  constitutions, 
and  is  intended  as  additional  security 
against  the  arbitrary  deprivation  of  life 
and  liberty  and  the  arbitrary  spoliation 
of  property.  Neither  can  be  taken  with- 
out due  process  of  law.  Hagar  v.  Recla- 
mation District,  No.  108,  111  U.  S.  701, 
707,  28   L.   Ed.   569. 

"Within  the  meaning  of  that  amend- 
ment, a  deprivation  of  property  without 
due  process  of  law  occurs  when  it  re- 
sults from  the  arbitrary  exercise  of 
power,  inconsistent  with  'those  settled 
,  usages  and  modes  of  proceeding  existing 
in  the  common  and  statute  law  of  England 
before  the  emigration  of  our  ancestors, 
and  which  are  shown  not  to  have  been 
unsuitcd  to  their  civil  and  political  con- 
dition by  having  been  acted  on  by  them 
after  the  settlement  of  this  country, 
Bank  v.  Okely,  4  Wheat.  235,  244,  4  L. 
Ed.  559;  Murray  v.  Hoboken  Land,  etc., 
Co.,  18  How.  272,  15  L  Ed.  372."  Tracy  V. 
Ginzberg,  205  U.  S.  170,  178,  51  L  Ed. 
755. 

22.  Same:  definition  in  Bank  of  Co- 
lumbia v.  Okely. — See  Hurtado  v.  Cali- 
fornia, 110  U.  S.  516,  527.  28  L  Ed.  232; 
United  States  v.  Cruikshank.  92  U.  S.  54;.'. 
554,    23    L.    Ed.    588;     Caldwell    v.    Texas, 

L37  U.  S.  692,  697,  34  L-  Ed.  816  (re- 
affirmed in  Caldwell  v.  Texas,  141  U.  S. 
209,  35  L-  Ed.  71S);  Leeper  v.  Texas,  139 
U.    S.    462,    467,    35    L-    Ed.    225;    Scott    V. 

McNeal,  154  U.  S.  34,  45,  38  L.  Ed.  896; 
Maxwell  V.  Dow,  176  U.  S.  581,  603,  44 
L.    Ed.    597. 

"The  great  purpose  of  the  requirement 
is  to  exclude  everything  that  is  arbitrary 
and   capricious  in   legislation  affecting  the 

rights  of  the  citizen."     Dent  v.  West   Yir- 

ginia,    129  U.  S.  114,  124,  32    E    Ed.   623. 
23.    Laws   to    operate    on    all     alike. — 

Bank    v.    Okely,    4   Wheat.    235,    24  4,    4    L 
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Webster's  Definition.— This  principle  is  embodied  in  the  familiar  definition  of 
Mr.  Webster  given  in  the  Dartmouth  College  Case:  "By  the  law  of  the  land, 
is  most  clearly  intended  the  general  law  ;  a  law,  which  hears  before  it  condemns  ; 
which  proceeds  upon  •inquiry,  and  renders  judgment  only  after  trial.  The  meaning 
is,  that  every  citizen  shall  hold  his  life,  liberty,  property  and  immunities,  under 
the  protection  of  the  general  rules  which  govern  society."24  It  is  not  every 
act,  legislative  in  form,  therefore,  that  is  law.  Law  is  something  more  than 
mere  will  exerted  as  an  act  of  power.  Arbitrary  power,  enforcing  its  edicts 
to  the  injury  of  the  persons  and  property  of  its  subjects,  is  not  law,  whether 
manifested  as  the  decree  of  a  personal  monarch  or  of  an  impersonal  multitude. 
Due  process  is  secured  by  laws  operating  on  all  alike  and  not  subjecting  the 
individual  to  the  arbitrary  exercise  of  the  powers  of  government,  unrestrained 
by  the  established  principles  of  private  right  and  distributive  justice.  The 
power  of  the  state  must  be  exerted  within  the  limits  of  these  principles  and 
its  exertion  cannot  be   sustained  when   special,  partial   and  arbitrary.25 

But  Does  Not  Require  the  Same  Laws  and  Remedies  in  All  the 
States,  Nor  in  All  Portions  of  the  Same  State;  Admits  Classification. 
— It  is  not  to  be  understood  from  the  foregoing,  however,  that  the  fourteenth 
amendment  secures  to  all  persons  in  the  United  States  the  benefit  of  the  same 
laws  and  the  same  remedies.  Each  state  prescribes  its  own  modes  of  judicial 
proceedings,   and  great  diversities   in  this  respect  may  exist  in   two  states  sep- 

L.    Ed.    559;    Loan    Ass'n    v.    Topeka     ?0 
Wall.   655,   662.   22   L    Ed.   455;   Hurtad'o  v 
California,    110    U.    S.    516,    536,   28    L    Ed. 
232;     Dent    v.    West    Virginia,     129    U     S 
114,  124,  32  L  Ed.  623;  Caldwell  v.  Texas! 
137    US.    692,    697,    34    L    Ed.    816    (re- 
affirmed  in    Caldwell    v.    Texas,    141    U    S 
209    35   L   Ed.   718);   Leeper  v.  Texas,  139 
U.  S.  462,  35  L  Ed.  225;  Giozza  v.  Tiernan 
148  U.   S.   657,  662,  37  L   Ed.   599;   Duncan 
V.    Missouri,   152   U.   S.   377,  382,   33   L    Ed. 
485;   Hodgson   v.   Vermont,   168   U.   S    262 
272,  42  L  Ed.  461;  Cass  Farm  Co.  v    De- 
troit,   181    U.    S.    396,    398,    45    L    Ed     914" 
Detroit    v.    Parker,    181    U.    S.    399,    45    L. 
Ed.    917;    Tonawanda   v.    Lyon.   181    U     S 
389,  391,  45  L  Ed.  908;  Connolly  v.  Union 
Sewer  Pipe   Co.,  184  U   S.   540,  559,  46   L. 
Ed.    679;    Hibben  v.   Smith,   ]91    U.   S    310 
325,    48    L    Ed.    195. 

"This  court,  speaking  by  Mr.  Justice 
Miller,  in  Loan  Ass'n  v.  Topeka,  20  Wall. 
655,  662,  22  L  Ed.  455  said:  'It  must  be 
conceded  that  there  are  such  rights  in 
every  free  government  beyond  the  con- 
trol of  the  state.  A  government  which 
recognized  no  such  rights,  which  held  the 
lives,  the  liberty,  and  the  property  of  its 
citizens  subject  at  all  times  to  the  abso- 
lute disposition  and  unlimited  control  of 
even  the  most  democratic  depositor)'  of 
p.>\ver,  is  after  all  but  a  despotism.  It 
is  true  it  is  a  despotism  of  the  many,  <>i" 
the  majority,  if  you  choose  to  call  it  so, 
but  it  is  nevertheless  a  despotism.  It 
may  be  doubted,  if  a  man  is  to  hold  all 
that  he  is  accustomed  to  call  his  own,  all 
in  which  he  has  placed  his  happiness  and 
the  security  of  which  is  essential  t"  that 
happiness,  under  the  unlimited  dominion 
mi"  others,  whether  it  is  no1  \\i-~er  that 
this    power    should    be    e:  I    by    one 

man    than    by    many.'"     Hurtado    v.    Cali- 
fornia,  l  i"  U.  S-  516,  5  I,.   Ed,  232. 


Ed.  559;  Hurtado  v.  California,  110  U.  S. 
516,  535,  28  L.  Ed.  232;  Barbier  v.  Con- 
nolly, 113  U.  S.  27,  31,  28  L-  Ed.  923; 
Yick  Wo  v.  Hopkins,  118  U.  S.  356,  369, 
30  L  Ed.  220;  In  re  Kemmler,  136  U.  S. 
436,  448,  449,  34  L.  Ed.  519;  In  re  Con- 
verse. 137  U.  S.  624,  631,  34  L  Ed.  796; 
Caldwell  v.  Texas,  137  U.  S.  692,  697,  34 
L  Ed.  816  (reaffirmed  in  Caldwell  v. 
Texas,  141  U.  S.  209,  35  L  Ed.  718); 
Leeper  v.  Texas,  139  U.  S.  462,  35  L  Ed. 
225;  Yesler  v.  Washington  Harbor  Line 
Comm'rs,  146  U.  S.  646,  655,  36  L  Ed. 
1119;  Giozza  v.  Tiernan,  148  U.  S.  657, 
662,  37  L.  Ed.  599;  Duncan  v.  Missouri, 
152  U.  S.  377,  382,  38  L  Ed.  485;  Gibson 
V.  Mississippi,  162  U.  S.  565,  591,  40  L' 
Ed.  1075;  Jones  v.  Brim,  165  U.  S.  180, 
41  L  Ed.  677;  Hodgson  v.  Vermont,  168 
U.  S.  262,  273,  42  L.  Ed.  461;  Minder  v. 
Georgia,  183  U.  S.  559.  562,  46  L  Ed.  328; 
Connolly  v.  Union  Sewer  Pipe  Co.,  184 
U.  S.  540,  559,  46  L.  Ed.  679.  And  see, 
generally,  the  title  CONSTITUTIONAL 
LAW,  vol.   4,  pp.   362,  366,  372,   383. 

Discrimination  on  account  of  race  or 
color. — -"All  citizens  are  equal  before  the 
law.  The  guaranties  of  life,  liberty  and 
property  are  for  all  persons,  within  the 
jurisdiction  of  the  United  States,  or  of 
any  state,  without  discrimination  against 
any  because  of  their  race."  Gibson  v. 
Mississippi,  162  U.  S.  565,  591,  40  L  Ed. 
1075.  See,  generally,  the  title  CIVIL 
RIGHTS,  vol.  3,   pp.   814,  824,  829. 

24.  Webster's  definition. — Argument  of 
Mr.  Webster  in  the  case  of  Dartmouth 
College  7'.  Woodward,  4  Wheat.  '518.  581, 
4  L  Ed.  629.  See,  also,  Ex  parte  Wall, 
107  U.  S.  265,  289,  27  L  Ed.  552;  Hurtado 
v.  California,  110  U.  S.  516,  536,  28  L.  Ed. 

25.  Not  every  legislative  act  that  is 
law.— Bank  v.  Okely,  4   Wheat.   235,  244,  4 
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arated  only  by  an  imaginary  line,  or  even  in  different  portions  of  the  same 
state.-0  Not  only  so,  but  the  state  may  select,  distinguish  and  classify  objects 
of  legislation  and  make  different  regulations  as  to  persons^  and  property  accord- 
ing as  they  are  differently  situated,  the  limit  of  its  power  'in  this  direction  being 
that  the  classification  must  rest  upon  some  reasonable  ground— some  difference 
which  bears  a  just  and  proper  relation  to  the  object  sought  to  be  accomplished.27 

But  Federal  Courts  Should  Interfere  Only  in  Case  of  Abuse.— The 
federal  courts  ought  not  to  interfere,  however,  when  what  is  complained  of  is 
the  enforcement  of  the  settled  laws  of  the  state  applicable  to  all  persons  in  like 
circumstances  and  conditions,  but  only  when  there  is  some  abuse  of  law,  amount- 
ing to  confiscation  of  property  or  deprivation  of  personal  rights.28 

Special  Acts  Not  Forbidden. — See,  generally,  the  title  Constitutional 
Law,  vol.  4,  pp.  358.  400.  411.29 

Arbitrary  and  Oppressive  Administration  of  Statutes. — The  several  dis- 
tinctions to  be  noticed  under  this  head  are  fully  treated  in  the  title  Constitu- 
tional Law,  vol.  4,  p.  367,  et  seq. ;  and  will  not  again  be  gone  into  at  length. 
Suffice  il  to  say  that  although  a  statute  or  an  ordinance  may  be  lawful  upon 
its  lace  and  apparently  fair  in  its  terms,  yet  if  it  is  enforced  in  such  a  manner 
as  to  work  a  discrimination  against  a  part  of  the  community  for  no  lawful 
reason,  such  exercise  of  power  will  be  relieved  against  by  the  courts.30  But 
a  statute  otherwise  valid  is  not  obnoxious  to  the  due  process  clause  of  the 
fourteenth  amendment  merely  because  there  is  a  possibility  of  misconduct  on 
the  part  of  the  officials  charged  with  its  administration.-  The  presumption  is 
that  the  officials  will  properly  discharge  their  duty.31  The  due  process  of  law 
required  by  the  fourteenth  amendment  does  not  authorize  the  invalidation  of 
a  state  law  which,  justly  interpreted,  is  consistent  with  the  constitution  and 
with  due  process  of  law,  merely  because  it  may  be  or  because  it  actually  is 
unfaithfully  administered  by  those  who  are  charged  with  execution.  Their 
doings  may  be  unlawful  while  the  statute  is  valid.32 


26.  But  does  not  require  same  laws  and 
remedies  throughout  the  state. — Hurtado 
V.  California.  110  U.  S.  516,  535,  28  L. 
Ed.  232;  French  v.  Barber  Asphalt  Pav- 
ing  Co..  181  U.  S.  324,  335,  45  L.  Ed.  879. 
See.  generally,  the  title  CONSTITU- 
TIONAL LAW,  vol.  4,  pp.  162,  358.  359,  et 
seq.  And  see,  also,  post,  "Forbids  Arbi- 
trary   Laws   and   Proceedings,"   VI,   E,  2,  c. 

27.  State  may  select  and  classify  ob- 
jects of  legislation. — See.  generally,  the 
title   CONSTITUTIONAL   LAW.   vol.   4, 

358,    362. 

23.  Federal  courts  interfere  only  in  case 
of  abuse. — Henderson  Bridge  Co.  v.  Hen- 
derson City,  173  U.  S.  592,  614,  43  L.  Ed. 
Farm  Co.  v.  Detroit,  181  U.  S. 
398.  45  L.  Ed.  914;  Detroit  v.  Parker, 
181  V.  S-  399,  45  L  Ed.  917;  French  v. 
Barber  Asphalt  Paving  Co.,  181  U.  S. 
324  15  L.  Ed.  879;  Tonawanda  v.  Lyon, 
1-1  U  S.  389,  45  L.  Ed.  908;  Wight  v. 
Davidson,  181  U.  S.  371,  45  L.  Ed.  900; 
liibl.cn  v.  Smith.  191  U.  S.  310.  325.  48 
T  Ed  195.  See,  also,  the  title  CONSTI- 
TUTIONAL   LAW,    vol.    4.   p.    363. 

29.  Special  acts  not  forbidden.— The 
power  of  a  state  as  to  foreign  corpora- 
tion- does  nol  depend  upon  the  corpora- 
tion being  outside  of  its  jurisdiction.  _  A 
in  already  admitted  and  doing 
business  within  the  Mate  does  not  ac- 
quire the  right  to  be  turned  out  except  by 


general  laws,  but  a  single  foreign  corpo- 
ration especially  one  unique  in  character, 
may  be  expelled  by  a  special  act,  or  it 
may  be  restricted  as  to  its  right  to  do 
business  in  the  state,  in  a  more  limited 
way;  and  a  special  act  so  excluding  or 
restricting  it  is  not  unconstitutional  as 
depriving  it  of  its  property  without  cine 
process  of  law.  National  Council  v.  State 
Council,  203  U.  S.  151,  163,  51  L  Ed. 
132. 

30.  Arbitrary  and  oppressive  adminis- 
tration of  statutes. — Yick  Wo.  v.  Hop- 
kins, 118  U.  S.  356,  30  L  Ed.  220;  Dobbins 
V.  Los  Angeles,  195  U.  S.  223,  240,  49  L. 
Ed.  169;  Daly  v.  Elton,  195  U.  S.  242,  49 
L.  Ed.  177.  See,  also,  the  title  CON- 
STITUTIONAL LAW,  vol.  4,  p.  367. 
And  see  post,  "Forbids  Arbitrary  Laws 
and    Proceedings."    VI,    E,    2,    c. 

31.  Same;  possibility  of  arbitrary  ad- 
ministration.— Michigan  Cent.  R.  Co.  v. 
Powers,  201  U.  S.  245.  50  L.  Ed.  744.  See, 
also,  the  title  CONSTITUTIONAL 
LAW,  vol.  4,  p.   367. 

32.  Same;  effect  of  arbitrary  adminis- 
tration of  valid  statute. — Michigan  Cent. 
R.  Co.  v.  Powers,  201  U.  S.  245,  301,  50 
L.  Ed.  744;  Cummings  v.  National  Bank, 
101  U.  S.  153.  161.  25  L  Ed.  903.  See, 
also,  the  title  CONSTITUTIONAL 
LAW,   vol.    4,   p.    367. 
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Same;  Statutes  Vesting  Discretion  in  Some  Officer,  Board  or  Tribu- 
nal.— See  the  titles  Constitutional  Law,  vol.  4,  pp.  288,  290,  368;  Police 
Power. 

Other  applications  of  the  rule  against  subjecting  the  individual  to  the 
arbitrary  exercise  of  the  powers  of  government  will  be  noticed  when  we  come 
to  treat  of  due  process  of  law  in  the  exercise  of  the  police  power  in  the  regu- 
lation of  trade,  business,  occupations  and  professions,  and  in  judicial  and  ad- 
ministrative   proceedings.33 

5.  Regards  Substance  and  Not  Form. — In  determining  what  is  due  process 
of  law,  the  rule  is  that  regard  must  be  had  to  the  substance  and  not  to  the  mere 
form  of  things.  Laws  and  proceedings  had  thereunder  are  to  be  judged  in 
consideration  of  the  practical  affairs  of  men,  and  it  is  not  sufficient  that  there 
should  be  a  compliance  with  the  strict  letter  of  the  rule  in  which  some  funda- 
mental principle  is  embodied  if  the  practical  operation  results  in  an  utter  dis- 
regard of  that  principle  and  in  an  arbitrary  deprivation  of  life,  liberty  or 
property.34 

III.   Persons  Protected. 

A.  Aliens. — While  an  alien  lawfully  remains  here  he  is  entitled  to  the  ben- 
efit of  the  guaranties  of  life,  liberty,  and  property,  secured  by  the  constitution 
to  all  persons  of  whatever  race,  within  the  jurisdiction  of  the  United  States. 
His  personal  rights  when  he  is  in  this  country  and  such  of  his  property  as  is 
here  during  his  absence,  are  as  fully  protected  by  the  supreme  law  of  the  land 
as  if  he  were  a  native  or  naturalized  citizen  of  the  United  States.  He  cannot 
be  held  to  answer  for  a  capital  or  other  infamous  crime,  unless  on  a  presentment 
or  indictment  of  a  grand  jury,  nor  be  deprived  of  life,  liberty  or  propertv  without 
due  process  of  law.35  The  United  States  can,  as  a  matter  of  public  policv, 
by  congressional  enactment,  forbid  aliens  or  classes  of  aliens  from  coming  within 
their  borders,  and  expel  aliens  or  classes  of  aliens  from  their  territory,  and  can, 
in  order  to  make  effectual  such  decree  of  exclusion  or  expulsion,  devolve  the 
power  and  duty  of  identifying  and  arresting  the  persons  included  in  such  decree, 
and  causing  their  deportation,  upon  executive  or  subordinate  officials.  But 
when  congress  sees  fit  to  further  promote  such  a  policy  by  subjecting  the  persons 
of  such  aliens  to  infamous  punishment  at  hard  labor,  or  by  confiscating  their 
property,  such  legislation,  to  be  valid,  must  provide  for  a  judicial  trial  to  estab- 
lish the  guilt  of  the  accused  upon  a  presentment  or  indictment  by  a  grand  jury.36 


33.  Other   applications    of    principle. — 

See  post,  "Due  Process  in  Judicial  and 
Administrative  Proceedings,"  VI,  E,  et 
seq.  And  see  the  title  POLICE 
POWER. 

34.  Regards  substance  and  not  form. — 
Davidson  v.  New  Orleans,  96  U.  S.  97, 
102,  24  L.  Ed.  616;  Hurtado  V.  California, 
110  U.  S.  516,  527,  528,  28  L-  Ed.  232; 
Long  Island  Water  Supply  Co.  v.  Brook- 
lyn, 166  U.  S.  685,  695,  41  L  Ed.  1165; 
Chicago,  etc.,  R.  Co.  v.  Chicago,  166  U.  S. 
226,  234.  41  L.  Ed.  979;  Louisville,  etc., 
R.  Co.  v.  Schmidt,  177  U.  S.  230.  44  L. 
Ed.  747;  Simon  -'.  Craft.  182  U.  S.  427, 
436,  45  L  Ed.  1165;  Fayerweather  v. 
Ritch.  195  U.  S.  276,  297,  49  L  Ed.  193; 
West  Chicago  St.  R.  Co.  v.  Illinois,  201 
U.  S.  506,  524,  50  L  Ed.  845;  Ballard  v. 
Hunter,  204  U.  S.  241,  262,  51  L.  Ed.  461. 
See,  also,  post,  "Qualification  of  Rule, 
Regard  to  Be  Had  to  Substance  and  Not 
to  Form."  VI,   E,   1,  b,   (2). 

35.  Persons  protected;  aliens.  T,em 
Moon    Sing   v.    United    States,    158    U.    S. 


538,  547,  39  L  Ed.  1082;  Wong  Wing  v. 
United  States,  163  U  S.  228.  238,  41  L. 
Ed.  140.  See  the  title  ALIENS,  vol.  1, 
p.   219. 

36.  Same.— United  States  v.  Williams, 
194  U.  S.  279,  291.  48  L  Ed.  979;  Li  Sing 
v.  United  States,  180  U.  S.  486,  495,  45  L. 
Ed.  634;  Wong  Wing  v.  United  States, 
163  U  S.  228,  237.  41  L.  Ed.  140.  See, 
generally,  as  to  the  constitutional  rights 
of  aliens,  the  titles  ALIENS,  vol.  1.  pp. 
210,  :?4:,,  247.  250,  255,  256;  CHINESE 
EXCLUSION  ACTS,  vol.  3.  p.  774; 
CIVIL  EIGHTS,  vol.  3,  p.  845;  CON- 
STITUTIONAL LAW.  vol  l.  pp.  352, 
461,   491. 

"Chinese  laborers,  therefore,  like  all 
other  aliens  residing  in  the  United  States 
for  a  shorter  or  longer  time,  are  entitled, 
so  long  as  they  are  permitted  by  tl 
ernment  of  the  United  States,  t<>  remain 
in  the  country,  to  the  safeguards  of  the 
constitution,  and  to  the  protection  of  the 
laws  in  regard  to  their  rights  of  person 
and    of    property,    and    to    their   civil    and 
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B.  Residents  of  States,  Territories,  District  of  Columbia,  Foreign 
Possessions — 1.  Generally. — The  due  process  clause  of  the  fourteenth  amend- 
ment must  be  given  full  force  and  effect  throughout  the  entire  Union.^7 

2.  In  the  Territories,  District  oe  Columbia,  Foreign  Possessions. — See 
the  title  Constitutional  Law,  vol.  4,  pp.  69,  71,  97,  99,  100,  110,  151.  • 

C.  Exterritorial  Operation;  Citizens  Abroad. — As  to  crimes  committed 
in  foreign  countries  by  citizens  of  the  United  States,  trials  in  consular  courts, 
etc.,  see,  generally,  the  title  Constitutional  Law,  vol.  4,  p.  70. 

D.  Natural  and  Artificial  Persons — 1.  Private  Corporations. — It  is  well 
settled  that  corporations  are  persons  within  the  meaning  of  the  first  section  of 
the  fourteenth  amendment;  that  although  they  are  under  governmental  control, 
that  control  must  be  exercised  with  due  regard  to  the  constitutional  guaranties 
for  the  protection  of  property;  and  that  a  corporation  lawfully  doing  business 
in  a  state  is  no  more  bound  by  a  general  unconstitutional  enactment  than  a 
citizen  of  the  state.38  And  even  as  to  foreign  corporations,  a  state,  in  admitting 
them  to  engage  in  business  within  its  borders,  cannot  impose  conditions  repug- 
nant to  the  constitution  or  laws  of  the  United  States,  or  inconsistent  with  those 
rules  of  public  law  which  secure  the  jurisdiction  and  authority  of  each  state 
from  encroachment  by  all  others  or  with  the  inherent  principles  of  natural  jus- 


criminal  responsibility.  But  they  con- 
tinue to  be  aliens,  having  taken  no  steps 
toward  becoming  citizens,  and  incapable 
of  becoming  such  under  the  naturaliza- 
tion laws;  and  therefore  remain  subject 
to  the  power  of  congress  to  expel  them, 
or  to  order  them  to  be  removed  and  de- 
ported from  the  country,  whenever  in  its 
judgment  their  removal  is  necessary  or 
expedient  for  the  public  interest."  Pong 
Yue  Ting  v.  United  States,  149  U.  S. 
698,   724,   37    L-    Ed.   905. 

The  fourth  section  of  the  act  of  May 
5,  1892*  providing  for  the  imprisonment 
at  hard  labor  for  a  period  not  exceeding 
one  year,  followed  by  removal  from  the 
United  States,  of  Chinese  not  lawfully 
entitled  to  be  or  remain  within  the  United 
States,  said  punishment  to  be  inflicted 
after  summary  proceedings  before  the  ex- 
ecutive officers,  and  without  presentment, 
indictment,  or  jury  trial,  was  unconstitu- 
tional. Wong  Wing  v.  United  States, 
163  U.  S.  228,  238,  41  L.  Ed.  140. 

37.  Residents  of  states,  territories,  Dis- 
trict of  Columbia,  foreign  possessions. — 
King  v.  Mullins,  171  U.  S.  404,  422,  43 
L.  Ed.  214,  followed  in  King  v.  Panther 
Lumber  Co.,  171  U.  S.  437,  43  L-  Ed.  227. 

38.  Private  corporations. — Paul  v.  Vir- 
ginia, 8  Wall.  168,  19  L.  Ed.  357;  Insur- 
ance Co.  v.  Morse,  20  Wall.  445,  455,  22 
L.  Ed.  365;  Santa  Clara  County  v.  South- 
ern Pac.  R.  Co.,  118  U.  S.  394,  396,  30 
L.  Ed.  118;  Philadelphia  Fire  Ass'n  v. 
New  York,  119  U.  S.  110.  30  L.  Ed.  342; 
Pembina,  etc.,  Min.  &  Mill.  Co.  v.  Penn- 
sylvania, 125  U.  S.  181,  188.  31  L.  Ed.  650; 
Missouri,  Pac.  R.  Co.  v.  Mackey,  127  U. 
S.  205,  32  L.  Ed.  107;  Minneapolis,  etc., 
R.  Co.  v.  Ilerrick,  127  U.  S.  210,  32  L.  Ed. 
100;  Minneapolis,  etc.,  R.  Co.  v.  Beckwith, 
129  lT.  S.  26,  28,  32  L.  Ed.  585;  Home  Ins. 
Co.  v.  New  York,  134  U.  S.  594,  606,  33 
L.    Ed.    1025;    Charlotte,    etc.,    R.    Co.    v. 


Gibbes,  142  U.  S-  386,  391,  35  L.  Ed.  1051; 
Covington,  etc.,  Turnpike  Road  Co.  v. 
Sandford,  164  U.  S-  578,  41  L.  Ed.  560; 
Gulf,  etc.,  R.  Co.  v.  Ellis,  165  U.  S.  150, 
154,  41  L.  Ed.  666;  Smyth  v.  Ames,  169 
U.  S.  466,  522,  526,  43  L.  Ed.  819;  Blake 
V.  McClung,  172  U.  S.  239,  259,  43  L.  Ed. 
432;  Orient  Ins.  Co.  v.  Daggs,  172  U.  S. 
557,  561,  43  L.  Ed.  552;  Lake  Shore,  etc., 
R.  Co.  v.  Smith,  173  U.  S.  684,  690,  43  L. 
Ed.  858;  New  York  Life  Ins.  Co.  v. 
Cravens,  178  U.  S.  389,  44  L.  Ed.  1116; 
Cargill  Co.  v.  Minnesota,  180  U  S.  452,  45 
L.  Ed.  619;  Hancock  Mut.  Life  Ins.  Co. 
V.  Warren,  181  U.  S-  73,  45  L  Ed.  755; 
Carroll  v.  Greenwich,  Ins.  Co.,  199  U.  S. 
401,  409,  50  L.  Ed.  246;  National  Council 
V.  State  Council,  203  U.  S.  151,  162,  51  L 
Ed.  132.  See,  also,  the  title  CONSTI- 
TUTIONAL LAW,  vol.  4,  pp.  352,  461, 
468. 

A  corporation,  although  a  mere  arti- 
ficial being,  invisible  and  intangible,  is 
yet,  for  certain  purposes,  a  person  in  con- 
templation of  law,  and  has  been  recog- 
nized as  such  by  the  decisions  of  the  fed- 
eral supreme  court.  Taney,  C.  J.,  de- 
livering the  majority  opinion  in  Bank  v. 
Earle,  13  Pet.  519,  588,  10  L  Ed.  274,  and 
citing  United  States  v.  Amedy,  11  Wheat. 
392,  412,  6  L.  Ed.  502;  Beaston  v.  Farm- 
ers' Bank,  12  Pet.   102,  125,  9  L.  Ed.  1017. 

It  is  a  fundamental  principle  of  com- 
mon law  of  England  that  the  term  free- 
men of  the  kingdom  includes  "all  per- 
son," ecclesiastical  and  temporal,  incor- 
porate, politique,  or  natural;  it  is  a  part 
of  their  Magna  Charta,  and  is  incorporated 
into  our  institutions.  The  persons  of  the 
members  of  corporations  are  on  the  same 
footing  of  protection  as  other  persons, 
and  their  corporate  property  secured  by 
the  same  laws  which  protect  that  of  in- 
dividuals. (Opinion  of  Baldwin,  J.) 
Charles  River  Bridge  v.  Warren  Bridge, 
11    Pet.    420,    583b,    9   L.    Ed.    773. 
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tice,  which  forbid  condemnation  without  opportunity  for  defense.30  An  un- 
constitutional law  no  more  binds  a  foreign  corporation  than  it  binds  others,  and 
a  law  specially  directed  against  a  foreign  corporation  will  be  unconstitutional 
if  it  deprives  it  of  its  property  without  due  process  of  law.40 

Limitations  of  Rule;  Liberty  Refers  to  Liberty  of  Natural  Persons 
Only. — The  liberty  guaranteed  by  the  fourteenth  amendment  against  depriva- 
tion without  due  process  of  law  is  the  liberty  of  natural,  not  artiiicial  persons.41 

2.  Municipal  Corporations. — A  municipal  corporation,  in  so  far  as  its  cor- 
porate municipal  relations  are  concerned,  is  simply  an  agency  of  the  state  for 
conducting  the  affairs  of  the  government.  It  is  subject  to  the  control  of  the 
legislature,  and  a  very  wide  discretion  is  left  with  the  lawmaking  power  in  this 
particular.  The  legislature  may  change  the  political  subdivisions  of  the  common- 
wealth by  creating,  changing  or  abolishing  particular  cities,  towns  or  counties. 
It  may  require  any  of  them  to  bear  such  share  of  the  public  burdens  as  it  deems 
just  and  equitable.  This  right  has  been  exercised  in  a  great  variety  of  ways.42 
Again,  it  is  everywhere  acknowledged  that  the  legislature  possesses  the  power 
to  divide  counties  and  towns  at  their  pleasure  ami  to  apportion  the  common 
property  and  the  common  burdens  in  such  manner  as  to  them  may  seem  rea- 
sonable and  equitable  and  in  so  doing  it  does  not  deprive  any  one  of  such  sub- 
ordinate municipalities  of  its  property,  or  impose  upon  it  any  liability,  without 
due  process  of  law.43 


39.  As  to  foreign  corporations. — La- 
fayette Ins.  Co.  v.  French,  18  How.  404, 
407,  15  L.  Ed.  451;  Ducat  v.  Chicago,  10 
Wall.  410,  19  L.  Ed.  972;  Insurance  Co.  v. 
Morse,  20  Wall.  445,  456,  22  L.  Ed.  365; 
Waters-Pierce  Oil  Co.  v.  Texas,  177  U.  S. 
28,  44  h-  Ed.  657;  New  York  Life  Ins.  Co. 
V.  Cravens,  178  U.  S.  389,  401,  44  L.  Ed. 
1116;  Hancock  Mut.  Life  Ins.  Co.  v.  War- 
ren, 181  U.  S.  73,  76,  45  L  Ed.  755;  Cable 
v.  United  States  Life  Ins.  Co..  191  U.  S. 
288,  307,  48  L-  Ed.  1S8.  See,  also,  the  title 
FOREIGN   CORPORATIONS. 

40.  Same;  not  bound  by  unconstitu- 
tional law. — National  Council  v.  State 
Council,  203  U.  S.  151,  162,  51  L  Ed. 
132;  Carroll  v.  Greenwich  Ins.  Co.,  199 
U.  S.  401,  409,  50  L  Ed.  246.  See,  also, 
Blake  v.  McClung,  172  U.  S.  239,  260,  43 
L.  Ed.  432.  See,  also,  the  title  FOREIGN 
CORPORATIONS. 

41.  "Liberty"  refers  only  to  liberty  of 
natural  persons. — Northwestern  Nat.  Life 
Ins.  Co.  v.  Riggs,  203  U.  S.  243,  255,  51 
L.  Ed.  168;  Western  Turf  Ass'n  v.  Green- 
berg,  204   U.    S-    359,    363,   51    L.    Ed.    520. 

Thus  it  was  held  that  a  state  law  regu- 
lating the  admission  of  persons  to  places 
of  public  amusement,  and  requiring  the 
proprietor  of  such  places  to  admit  every 
person  presenting  a  ticket  acquired  by 
purchase,  provided  such  person  is  not 
under  the  influence  of  liquor  or  guilty  of 
boisterous  conduct,  or  a  person  of  im- 
moral character,  etc.,  does  not  abridge  the 
liberty  of  a  corporate  proprietor  of  a 
place  of  public  amusement  to  contract 
that  the  tickets  for  admission  thereto 
shall  be  no  more  than  a  mere  license  re- 
vocable at  the  pleasure  of  such  proprie- 
tor. Western  Turf  Ass'n  v.  Greenberg, 
204   U.    S.    359,   363,   364,   51    L.    Ed.    520. 

42.  Municipal  corporations;  as   govern- 


mental agencies. — Williams  v.  Eggleston, 
170  U.  S.  304,  311,  42  L  Ed.  1047;  Wil- 
liams v.  Parker,  188  U.  S.  491,  503,  47  L 
Ed.  560.  See,  generally,  the  titles  CON- 
STITUTIONAL LAW,  vol.  4,  p.  413; 
MUNICIPAL  CORPORATIONS. 

Apportioning  cost  of  public  improve- 
ments; notice  and  hearing. — Where  a  leg- 
islature condemns  a  toll  bridge  owned  by 
a  private  corporation  it  is  competent  for 
it  to  apportion  the  costs  thereof  among 
the  municipal  corporations  which  it  deems 
to  have  been  benefitted  thereby  and  to 
organize  them  into  a  single  corporation 
under  a  particular  name  for  the  care  and 
maintenance  of  the  bridge;  and  in  so  do- 
ins  it  does  not  deprive  them  of  their  prop- 
erty or  subject  them  to  any  burden  with- 
out due  process  of  law.  Williams  v. 
Eggleston,  170  U.  S.  304,  42  L.  Ed.  1047. 

If  the  municipalities  concerned  are  en- 
titled to  a  hearing,  when  the  legislature 
undertakes  to  apportion  among  them,  the 
costs  of  a  public  improvement  or  burden, 
by  which  they  are  deemed  to  have  been 
benefitted,  it  is  sufficient  that  their 
representatives  were  in  the  legislature  and 
took  part  in  the  proceedings  by  which 
the  act  was  passed.  In  such  case  they  had 
an  opportunity  to  be  heard,  if  a  hearing 
was  necessarv,  prior  to  the  enactment  of 
the  law.  Williams  v.  Eggleston,  170  U. 
S.   304,   311,  312,  42  L.   Ed.   1047. 

43.  Division  of  counties  and  towns;  ap- 
portionment of  property  and  debts. — 
Kies  v.  Lowrey,  199  U.  S.  233,  240,  50  L 
Ed.    167. 

The  legislature  of  the  state  has  the 
power  to  create  and  alter  school  districts 
and  divide  and  apportion  the  property  of 
such  districts,  and  no  question  of  con- 
tract can  arise,  and  no  property  of  a  dis- 
trict can  be  said  to  be  taken  without  due 
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Property  Held  in  Proprietary  Capacity. — As  to  its  private  or  proprietary 
rights  of  property,  however,  a  municipal  corporation  is  entitled  to  the  consti- 
tutional  protection.44 

IV.   Persons  Entitled  to  Raise  Constitutional  Objections. 

A.  General  Rule;  Complainant  Must  Come  within  Class  Whose  Rights 
Are  Infringed. — The  general  rule  upon  this  subject  is  that  the  party  objecting 
to  the  constitutionality  of  a  statute,  or  to  the  validity  of  a  judicial  or  admin- 
istrative proceeding,  by  reason  of  failure  to  observe  the  constitutional  or  stat- 
utory safeguards  provided  for  the  protection  of  the  rights  of  person  and  prop- 
erty, must  show  that  he  comes  within  the  class  protected  by  the  statute  and 
that  he  is  one  of  those  whose  constitutional  rights  are  alleged  to  have  been 
invaded.  It  is  not  sufficient  to  show  a  possible  or  even  an  actual  invasion  of 
the  rights  of  third  persons.45 


process   of   law.      Kies   v.   Lowrey,   199   U. 
S.   233,   239,   50  L.   Ed.    167. 

Right  of  taxation;  right  to  offset  taxes, 
etc.— See  the  title  CONSTITUTIONAL 
LAW,   vol.   4,   p.    413. 

44.  Proprietary  rights. — New  Orleans 
v.  New  Orleans  Water  Works  Co.,  142 
U.  S.  79,  91.  35  L.  Ed.  943.  See  the  title 
CONSTITUTIONAL  LAW,  vol.  4,  p. 
413. 

45.  General  rule;  complainant  must 
come  within  class  whose  rights  are  in- 
fringed.— Supervisors  v.  Stanley,  105  U. 
S.  305,  311,  26  L.  Ed.  1044;  New  Orleans 
v.  New  Orleans  Water  Works  Co.,  142 
U.  S.  79,  35  L-  Ed.  943;  Brown  v.  Smart, 
145  U.  S.  454,  459,  36  L.  Ed.  773;  Clark  v. 
Kansas  City,  176  U.  S.  114,  118,  44  L.  Ed. 
392;  Tyler  v.  Judges  of  the  Court  of  Reg- 
istration, 179  U.  S.  405,  45  L.  Ed.  252; 
Lampasas  v.  Bell,  180  U.  S.  276,  283,  45 
L.  Ed.  527;  Red  River  Valley  Bank  v. 
Craig,  181  U.  S.  548,  558,  45  L-  Ed.  994; 
Goodrich  v.  Detroit,  184  U.  S.  432,  436,  46 
L.  Ed.  627;  Turpin  v.  Lemon,  187  U.  S. 
51,  52,  60,  47  L.  Ed.  70;  Chadwick  v. 
Kelley,  187  U.  S.  540,  546,  47  L-  Ed.  293; 
People's  Nat.  Bank  v.  Marye,  191  U.  S. 
272,  283,  48  L.  Ed.  180;  Cronin  v.  Adams, 
192  U.  S.  108,  114,  48  L.  Ed.  365;  Cronin 
v.  Denver,  ]92  U.  S.  115,  48  L-  Ed.  368; 
Ohio  v.  Dollison,  194  U.  S.  445,  450,  48 
L.  Ed.  1062;  California  Reduction  Co.  v. 
Sanitary  Reduction  Works,  199  U.  S.  306, 
318,  50  L-  Ed.  204;  New  York  7'.  Rear- 
don,  204  U.  S.  152,  160,  51  L-  Ed.  415;  The 
Winnebago,  205  U.  S-  354,  360,  51  L.  Ed. 
836.  See,  also,  the  title  CONSTITU- 
TIONAL LAW,  vol.   4,   p.  73,  et   seq. 

In  a  case  from  a  state  court,  this  court 
docs  not  listen  to  objections  of  those  who 
Ho  not  come  within  the  class  whose  con- 
stitutional rights  are  alleged  to  be  in- 
vaded; or  hold  a  law  unconstitutional  be- 
cause,  ;i^  against  the  class  making  no  com- 
plaint, the  law  might  be  so  held.  New 
York  v.  Reardon,  204  U.  S.  152.  51  L.  Ed. 
415.  See,  also,  Supervisors  v.  Stanley,  105 
U.  S.  305,  311,  26  I.  Ed.  1044;  Lampasas 
v.   Bell,    iso  U.   S.  276,  283,  284,  45  L.   Ed. 

.;  Clark  r.  Kansas  City,  170  U.  S.  114, 
118,  44  L-   Ed.  392;  Cronin  v.  Adams,   192 


U.  S.  108,  114,  48  L.  Ed.  365;  The  Winne- 
bago,  205   U.    S.    354,   360,   51   L.    Ed.   836. 

Illustrations — Invalidation  of  tax  laws. 
—"There  is  a  point  beyond  which  this 
court  does  not  consider  arguments  for 
the  purpose  of  invalidating  the  tax  laws 
of  a  state  on  constitutional  grounds.  This 
limit  has  been  fixed  in  many  cases.  It  is 
that  unless  the  party  setting  up  the  un- 
constitutionality of  the  state  law  belongs 
to  the  class  for  whose  sake  the  constitu- 
tional protection  is  given,  or  the  class 
primarily  protected,  this  court  does  not 
listen  to  his  objections,  and  will  not  go 
into  imaginary  cases  notwithstanding  the 
seeming  logic  of  the  position  that  it  must 
do  so,  because  if  for  any  reason,  or  as 
against  any  class  embraced,  the  law  is 
unconstitutional,  it  is  void  as  to  all.  Su- 
pervisors v.  Stanley,  105  U.  S.  305,  311, 
26  L.  Ed.  1044;  Clark  v.  Kansas  City,  176 
U.  S.  114,  118,  44  L.  Ed.  392;  Lampasas 
V.  Bell,  180  U.  S.  276,  283,  284,  45  L.  Ed. 
527;  Cronin  v.  Adams,  192  U.  S.  108,  114, 
48  L.  Ed.  365.  If  the  law  is  valid  when 
confined  to  the  class  of  the  party  before 
the  court,  it  may  be  more  or  less  of  a 
speculation  to  inquire  what  exceptions  the 
state  court  may  read  into  general  words, 
or  how  far  it  may  sustain  an  act  that 
partially  fails.  With  regard  to  taxes,  es- 
pecially, perhaps  it  might  be  assumed 
that  the  legislature  meant  them  to  be 
valid  to  whatever  extent  they  could  be 
sustained,  or  some  other  peculiar  prin- 
ciple might  be  applied.  See  e.  g.  People's 
Nat.  Bank  v.  Marve.  191  U.  S.  272,  283, 
48  L-  Ed.  180."  New  York  v.  Reardon, 
204   U.   S.    152,    160,   51    L.    Ed.    415. 

Taking  property;  garbage  ordinance. — 
A  person  whose  property  is  not  taken  nor 
subject  to  be  taken  under  a  statute,  can- 
not object  to  its  constitutionality  upon  the 
ground  that  it  takes  private  property 
without  compensation  and  without  due 
process  of  law.  California  Reduction  Co. 
7'.  Sanitary  Reduction  Works,  199  U.  S. 
306,   318,   50   L    Ed.   204. 

Thus  the  validity  of  a  garbage  ordi- 
nance applicable  to  householders  and 
providing  for  the  removal  and  destruction 
of  their  garbage,  cannot  be  contested   by 
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Injury,  or  Facts  Creating  Presumption  of  Injury,  Must  Affirmatively 
Appear. — Xor  is  it  sufficient  to  show  that  he  has  possibly  suffered,  or  that 
he  may  possibly  suffer,  injury  through  the  construction  or'  operation  of  the 
statute,  or  through  the  failure  to  observe  constitutional  and  statutory  require- 
ments in  judicial  or  administrative  proceedings.  He  must  show  affirmatively 
either  that  he  has  suffered  or  that  he  will  suffer  injury  through  the  operation 
of  the  statute,  or  through  the  irregularities  of  which  he  complains,  or  that 
said  irregularities  were  of  such  a  jurisdictional  nature  that  the  law  will  presume 
that  he  was  prejudiced  or  injured  thereby.46 


persons  who  are  not  householders.  Cali- 
fornia Reduction  Co.  v.  Sanitary  Reduc- 
tion Works,  199  U.  S.  306,  318,  50  L.  Ed. 
204. 

Condemnation  proceedings;  failure  to 
give  notice  to  third  persons. — A  statute 
providing  for  the  condemnation  of  land 
for  the  purpose  of  opening  a  street  over 
the  land  condemned,  and  which  provides 
for  a  notice  to  the  parties  whose  land  is 
to  be  taken  for  the  street  is  not  uncon- 
stitutional as  depriving  owners  of  such 
land  of  their  property  without  due  pro- 
cess of  law  by  reason  of  the  fact  that  it 
makes  no  provision  for  notice  to  the  own- 
ers of  other  lands  which  are  liable  to  be 
assessed  for  the  special  benefits  derived 
from  the  improvement.  Goodrich  v.  De- 
troit,   184    U.    S.    432,   436.    46   L.    Ed.   627. 

Same;  misdescription  of  lands  of  third 
persons. — That  there  was  a  misdescription 
of  certain  of  the  land  condemned  for  the 
purpose  of  constructing  a  street  there- 
over is  no  defense  to  the  owners  of  other 
property  which  is  sought  to  be  subjected 
to  a  special  assessment  for  the  benefits 
accruing  from  the  improvement.  Good- 
rich v.  Detroit,  184  U.  S.  432,  441,  46  L. 
Ed.    627. 

Street  paving;  regulations  as  to  la- 
borers employed. — An  objection  that  the 
ordinances  and  specifications  under  which 
a  street  paving  work  was  carried  out  re- 
quired the  contractor  to  employ  only 
bona  fide  resident  citizens  of  the  city  of 
New  Orleans  as  laborers  and  that  citi- 
zens of  the  state  of  Louisiana  and  of  each 
and  every  state  and  the  inhabitants 
thereof  were  deprived  of  their  rights  and 
privileges  under  art.  4.  §  2.  and  under  the 
fourteenth  amendment  of  the  constitution 
of  the  United  States,  cannot  be  raised  by 
one  who  was  not  one  of  the  laborers  ex- 
cluded from  employment  by  the  ordinance 
and  who  occupied  no  representative  rela- 
tion to  such  laborer.  Such  objection  can- 
not be  raised  by  one  of  the  preferred 
class  of  resident  citizens  of  the  city  of 
New  Orleans.  Chadwick  v.  Kelley,  187 
U.    S.    540,    547,    47    L.    Ed.    293. 

Setting  aside  conveyances  by  insolvent 
debtor. — Where  it  is  provided  by  law  that 
any  conveyance  of  property  by  an  in- 
solvent person  within  four  months  of 
proceedings  in  insolvency,  and  contain- 
ing preferences,  shall  be  void,  a  person 
who  has  made  such  conveyance,  and  who 
has  been  adjudged  an  insolvent  pursuant 
to   the   statute,   cannot   successfully   claim 


that  he  has  been  deprived  of  his  prop- 
erty without  due  process  of  law  by  rea- 
son of  the  judgment  declaring  him  in- 
solvent and  setting  aside  the  conveyance, 
since  if  the  conveyance  were  valid  he  no 
longer  had  any  interest  in  the  property 
conveyed,  and  if  it  were  invalid,  then  the 
property  vested  in  the  assignee  in  in- 
solvency; there  being  no  doubt  of  the 
validity  of  the  judgment,  so  far  as  it  ad- 
judged him  to  be  an  insolvent  and  ap- 
pointed an  assignee  to  take  possession  of 
his  property,  he  had  no  title  or  right  in 
the  property  conveyed  in  any  view  of  the 
case.  Brown  v.  Smart,  145  U.  S.  454,  459, 
36    L.    Ed.    773. 

Ordinance  forbidding  employment  of 
females  in  place  where  intoxicants  are 
sold. — One  who  is  not  a  female  nor  dele- 
gated to  champion  any  grievances  fe- 
males may  have  under  the  ordinance,  can- 
not contest  the  constitutionality  of  an  or- 
dinance forbidding  the  sale  of  intoxicat- 
ing liquors  in  any  place  in  which  females 
are  employed,  or  permitted  to  enter,  upon 
the  ground  that  it  deprived  them  of  their 
constitutional  rights  without  due  process 
of  law.  Cronin  v.  Adams,  192  U.  S.  108, 
114,  48  L.  Ed.  365;  Cronin  v.  Denver.  192 
U.   S.  115,  48  L.   Ed.  368. 

Statute  imposing  increased  punishment 
after  first  offense. — A  statute  which  im- 
poses fine  and  imprisonment  with  varying 
degrees  of  severity  for  the  first,  second, 
and  subsequent  offenses  thereunder,  leav- 
ing to  the  discretion  of  the  court,  within 
prescribed  limits,  the  penalty  to  be  im- 
posed for  the  third  and  subsequent  of- 
fenses, cannot  be  attacked,  as  wanting 
in  due  process  with  respect  to  its  pro- 
visions relating  to  the  third  and  subse- 
quent offenses,  by  a  person  who  is 
charged  with  only  a  first  or  second  of- 
fense, as  he  is  in  no  wise  affected  by  that 
provision  of  the  statute.  Ohio  v.  Dollison. 
194   U.   S.  445,  450,  48   L.   Ed.   1062. 

46.  Injury,  or  facts  creating  presump- 
tion of  injury,  must  affirmatively  anpear. 
— New  Orleans  v.  New  Orleans  Water 
Works  Co..  142  U.  S.  79.  35  T..  Ed  943; 
Castillo  v.  McConnico,  168  U.  S.  674,  680, 
42  L.  Ed.  622;  Louisville,  etc.,  R.  Co  v. 
Schmidt.  177  U.  S.  230.  238,  44  L.  Ed.  747: 
Wheeler  v.  New  York,  etc.,  R.  Co.,  178 
U.  S.  321,  44  L.  Ed.  1085  (reaffirmed  in 
New  York,  etc..  R.  Co.  v  McKeon,  189 
U.  S.  508,  509,  47  L  Ed.  922):  Tyler  v. 
fudges  of  the  Court  of  Registration,  179 
U.     S.     405,     45     L     Ed.     252;     Turpin     v. 
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B.  Estoppel  to  Raise  Constitutional  Objections. — See  the  titles  Consti- 
tutional Law,  vol.  4,  p.  77;  Estoppel. 

C.  Waiver  and  Abandonment;    Laches,  Acquiescence,   etc. — Provisions 
of  a  constitutional  nature,  intended   for  the  protection  of  the  property  owner, 


Lemon,  187  U.  S.  51,  52,  60,  61  47  L.  Ed. 
70;  .Marvin  v.  Trout,  199  U.  S.  212,  227, 
50  L.  Ed.  157;  Gatewood  v.  North  Caro- 
lina. 203  U.  S.  531,  543,  51  L.  Ed.  305; 
Ballard  v.  Hunter,  204  U.  S.  241,  265,  51 
L.    Ed.   461. 

A  plaintiff  seeking  to  contest  the  con- 
stitutionality of  a  law  upon  the  ground 
that  it  is  obnoxious  to  the  due  process 
clause  of  the  fourteenth  amendment  must 
show  that  he  was  or  will  be  injured  by 
its  application.  Turpin  v.  Lemon,  187  U. 
S.  51,  52,  60,  47  L.  Ed.  70;  Tyler  v. 
Judges  of  the  Court  of  Registration,  179 
U.   S.  405,  45  L-   Ed.  252. 

A  plaintiff  in  error  has  no  interest  to 
assert  that  a  statute  is  unconstitutional 
because  it  might  be  construed  so  as  to 
cause  it  to  violate  the  constitution.  His 
right  is  limited  solely  to  the  inquiry 
whether  in  the  case  which  he  presents  the 
effect  of  applying  the  statute  is  to  de- 
prive him  of  his  property  without  due 
process  of  law.  Castillo  v.  McConnico, 
168    U.    S.    674,   680,   42    L.    Ed.    622. 

A  person  claiming  that  he  has  been  de- 
prived of  his  property  without  due  pro- 
cess of  law  must  show  that  he  had  a 
property  right  in  the  thing  of  which  he 
claims  to  have  been  deprived.  New  Or- 
leans v.  New  Orleans  Water  Works  Co., 
142   U.   S.  79,  35   L.   Ed.  943. 

Illustrations;  statutes  creating  con- 
clusive presumptions. — In  accordance  with 
the  rule  that  a  defendant  cannot  question 
the  constitutionality  of  a  statute  as  be- 
ing opposed  to  the  fourteenth  amendment 
unless  he  has  suffered  injury  through  the 
enforcement  of  its  unconstitutional  pro- 
vision, it  is  held  that  a  defendant  indicted 
for  conducting  a  bucket  shop,  under  a 
statute  prohibiting  various  forms  of 
gambling,  cannot  complain  that  such  stat- 
ute is  obnoxious  to  the  due  process 
clause  of  the  fourteenth  amendment,  by 
reason  of  certain  presumptions  of  guilt 
created  thereby,  where  there  is  nothing 
in  the  record  to  show  that  he  was  con- 
victed pursuant  to  a  presumption  so 
created,  or  that  he  was  not  convicted  upon 
independent  evidence  aside  from  any  pre- 
sumption created  by  the  statute.  Gate- 
wood  v.  North  Carolina,  203  U.  S.  531, 
543,   .".1    L    Ed.    305. 

Where  the  amount  of  money  lost  in 
gambling  carried  on  upon  defendant's 
premises  is  otherwise  proven,  defendant 
cannot  object  that  ho  is  denied  due  pro- 
cess of  law  under  a  statute  which  makes 
a  judgment  against  the  persons  winning 
the  money,  recovered  in  an  action  to 
which  he  was  not  a  party,  a  lien  upon 
his  property  for  the  money,  and  con- 
clusive proof  of  the  amount  lost.  The 
amount    lost    being    established    by    inde- 


pendent evidence,  he  is  not  concerned  with 
the  validity  of  that  feature  of  the  statute 
which  makes  the  judgment  conclusive  as 
to  the  amount  lost.  Marvin  v.  Trout,  199 
U.  S.  212,  227,  50  L.  Ed.  157.  See,  also, 
Supervisors  v.  Stanley,  105  U.  S.  305,  311, 
26  L.  Ed.  1044;  Clark  v.  Kansas  City,  176 
U.    S.    H4,    118,   44    L.    Ed.    392. 

Unlawful  agreement  of  city  to  bear  cost 
of  land  condemned  by  railroad  company; 
right  of  property  owners  to  object. — 
Property  owners  whose  lands  are  to  be 
taken  for  the  purpose  of  enabling  a  rail- 
road company  to  abolish  its  grade  cross- 
ings in  a  certain  city  and  of  increasing  its 
tracks  from  two  to  four,  cannot  object 
that  they  will  be  deprived  of  their  prop- 
erty without  due  process  of  law  by  rea- 
son of  the  unlawful  agreement  of  the 
city,  entered  into  under  the  alleged  au- 
thority of  a  special  act  which  conflicts 
with  the  state  constitution,  to  bear  a  por- 
tion of  the  cost  of  the  improvement;  the 
supreme  court  of  the  state  having  held 
that  said  special  act  was  separable  and 
that  the  railroad  company  had  the  power 
to  condemn  and  take  the  land  independ- 
ently of  the  agreement  with  the  city. 
In  other  words,  the  railroad  company  hav- 
ing unquestioned  authority  to  condemn 
and  take  the  property,  and  the  right  of 
the  property  owners  to  compensation  be- 
ing in  no  wise  dependent  upon  the  validity 
of  the  agreement  between  the  railroad 
company  and  the  city,  it  was  no  concern 
of  theirs  whether  the  agreement  was 
valid  or  invalid,  or  whether  the  company 
should  succeed  in  compelling  the  city  to 
reimburse  it  in  part  for  the  expense  of 
the  improvement,  as  provided  for  in  said 
agreement,  or  not.  Wheeler  v.  New  York, 
etc.,  R.  Co.,  178  U.  S.  321,  44  L.  Ed.  1085, 
reaffirmed  in  New  York,  etc.,  R.  Co.  v. 
McKeon,  189  U.  S.  508,  509,  47  L-  Ed. 
922. 

Neither  can  the  property  owners  suc- 
ceed in  defeating  the  condemnation  of 
their  property  for  the  additional  tracks 
upon  the  ground  that  they  are  property 
owners  and  taxpayers,  and  that  they  have 
an  interest  to  see  that  their  property  is 
not  taken  in  violation  of  law  in  the  fur- 
therance of  an  unlawful  scheme  projected 
by  the  city  and  the  railroad  company, 
where  they  do  not  allege  that  they  are 
taxpayers  or  otherwise  specially  in- 
terested. Wheeler  v.  New  York,  etc.,  R. 
Co.,  178  XJ.  S.  321,  44  L.  Ed.  1085,  re- 
affirmed in  New  York,  etc.,  R.  Co.  v.  Mc- 
Keon, 189  U.  S.  508,47  L.   Ed.  922. 

Irregularities  in  judicial  and  adminis- 
trative proceedings. — A  bill  attacking  a 
tax  sale  solely  upon  the  proposition  that 
there  may  have  been  irregularities  in  the 
sheriff's   sale,  and   that,  if  there  were,   the 
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may  be  waived  by  him,  not  only  by  an  instrument  in  writing,  but  also  by  a 
course  of  conduct  which  shows  an  intention  to  waive  such  provisions,  and  where 
it  would  be  unjust  to  others  to  permit  him  to  set  it  up.47  Thus,  by  invoking  the 
benefit  of  a  statute,  one  may  be  held  to  have  consented  to  be  bound  by  all  its 
provisions  as  against  third  persons  who  have  relied  upon  his  action.48 


statute  validating  the  deed,  notwith- 
standing such  irregularities,  is  uncon- 
stitutional, as  depriving  plaintiff  of  his 
property  without  due  process  of  law,  can- 
not be  sustained  where  there  is  no  allega- 
tion that  such  irregularities  existed,  since 
it  does  not  aver  that  the  plaintiff  was  ac- 
tually injured  or  deprived  of  any  right 
through  the  operation  of  the  statute  but 
only  that  it  is  probable  that  he  might 
have  been.  Turpin  v.  Lemon,  187  U.  S. 
51.   52,   60,   61,   47   L-    Ed.    70. 

Non-resident  owners  whose  lands  have 
been  sold  for  taxes  are  not  deprived  of 
their  property  without  due  process  be- 
cause of  the  want  of  an  allegation,  as 
required  by  statute,  that  they  were  not 
residents  in  the  county  and  that  there  was 
no  occupant  upon  the  lands.  Not  being 
defendants  who  were  entitled  to  personal 
service,  they  cannot  urge  against  the  de- 
cree that  they  were  not  given  personal 
service,  or  object  that  the  complaint  was 
insufficient  as  an  affidavit  for  service  by 
publication,  because  it  did  not  deny  the 
existence  of  conditions  which  there  is  no 
pretense  existed.  Ballard  v.  Hunter,  204 
U.    S.    241,   264,   265,    51    L-    Ed.    461. 

Same;  irregularities  going  to  the  juris- 
diction; want  of  notice  and  hearing. — 
That  clause  of  the  rule  relating  to  irregu- 
larities of  a  jurisdictional  nature  is  most 
aptly  illustrated  by  the  case  of  one  who 
has  never  been  served  with  notice  nor 
afforded  an  opportunity  for  a  hearing.  In 
such  a  case,  it  is  immaterial  whether  he 
has  any  defense  or  not.  The  court  can- 
not assume  that  he  has  none  and  that 
therefore  he  is  not  entitled  to  his  day  in 
court.  More  than  that  the  court  being 
without  jurisdiction  in  such  a  case,  its 
judgment  is  absolutely  void.  Rees  v. 
Watertown,  19  Wall.  107,  123,  22  L.  Ed. 
72;  Louisville,  etc.,  R.  Co.  v.  Schmidt,  177 
U.    S.    230,    238,    44    L-    Ed.    747. 

It  is  otherwise,  however,  where  the  de- 
fendant has  been  duly  summoned,  or  has 
appeared  and  made  defense.  In  such  case 
it  will  not  be  presumed  that  he  was 
denied  due  process  of  law  upon  the  theory 
that  he  was  denied  a  hearing  with  re- 
spect to  matters  concerning  which  he 
made  no  claim,  or  with  respect  to  de- 
fenses which  he  made  no  offer  to  present. 
Louisville,  etc.,  R.  Co.  v.  Schmidt,  177  U. 
S.   230,   238,   44    L.    Ed.    747. 

47.  Waiver  by  conduct. — See  the  title 
CONSTITUTIONAL  LAW.  vol.  4,  p.  79. 

Property  owners  are  charged  with 
knowledge  of  the  law,  and  an  owner  who 
has  been  afforded  an  opportunity  of  hav- 
ing compensation  and  damages  assessed 
him,  in  the  constitutional  mode,  for  prop- 
ertv  taken  or  injured  in  the  making  of  a 


street  improvement,  and  has  failed  to 
avail  himself  of  that  opportunity,  cannot, 
after  having  thus  waived  his  right,  enjoin 
the  improvement  on  the  ground  that  com- 
pensation has  not  been  paid  or  tendered 
him.  Wabash  R.  Co.  v.  Defiance,  167  U.  S. 
88,  103,  42  L.  Ed.  87.  See,  also,  the  title 
CONSTITUTIONAL  LAW,  vol.  4,  p.  79. 

Abandonment  of  right  to  notice  and 
hearing  by  voluntarily  going  within 
enemy's  lines. — See  post,  "Effect  of  In- 
ability of  Party  to  Appear;  Persons 
within    Enemy's    Lines,"    VI,    E,    3,    f. 

48.  Where  party  invokes  benefit  of  stat- 
ute or  consents  to  its  provisions. — John- 
son v.  Chicago,  etc.,  Elevator  Co.,  119  U. 
S.  388,  401,  30  L.  Ed.  447;  Newburvport 
Water  Co.  v.  Newburyport,  193  U.  S.  561, 
579,  48  L.  Ed.  799;  Gloucester  Water 
Supply  Co.  v.  Gloucester,  193  U.  S.  580, 
48  L.  Ed.  801.  See,  also,  the  title  CON- 
STITUTIONAL  LAW,   vol.   4,  p.   77. 

Upon  objection  by  a  surety  upon  a  bond 
given  to  secure  the  release  of  a  vessel 
seized  under  an  attachment,  that  he  was 
deprived  of  his  property  without  due  proc- 
ess of  law  because  the  judgment  against 
his  principal  was  made  conclusive  as  to 
him  without  notice  to  him  or  opportunity 
for  hearing,  it  was  held  that  as  the  bond 
was  given  with  the  statute  making  the 
judgment  conclusive  in  existence,  the 
statute  formed  part  of  the  bond,  and  the 
surety  virtually  consented  that  the  judg- 
ment, if  it  should  be  recovered,  might  go 
against  him  in  the  bond  without  notice  or 
hearing,  and  therefore  he  had  no  right 
to  complain.  Johnson  v.  Chicago,  etc., 
Elevator  Co.,  119  U.  S.  388,  401,  30  L.  Ed. 
447.  Accord,  Beall  v.  New  Mexico,  16 
Wall.  535,  21  L.  Ed.  292;  Moore  v.  Hunt- 
ington,  17  Wall.  417,  422,  21  L.   Ed.  642. 

Where  a  state  law  provides  that  a 
water  company,  which  has  no  exclusive 
franchise,  and  whose  charter  is  subject 
to  repeal,  alteration  or  amendment,  may, 
at  its  option,  sell  its  works  to  the  mu- 
nicipal corporation  which  it  supplies,  at  a 
price  to  be  fixed  by  judicial  proceedings, 
and  that  the  municipal  corporation  shall 
not  erect  works  of  its  own  except  upon 
condition  that  it  purchase  the  water  com- 
pany's works  at  the  valuation  so  fixed, 
and  the  water  company  accepts  the  stat- 
ute, avails  itself  of  the  proceeding  to 
judicially  i'\x  the  value  of  its  works,  and 
conveys  the  same  to  the  city  at  the  valua- 
tion so  determined,  it  cannot  afterwards, 
because  of  disappointment  at  the  results 
of  the  interpretation  given  to  the  statute 
by  the  state  court,  change  its  position  and 
cause  its  voluntary  acceptance  to  become 
an  involuntary  one  in  order  to  assail  the 
constitutionality    of    tin     statute    as    beitr: 
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By  Laches   and  Acquiescence. — See  the  title  Constitutional  Law,  vol. 

4,   p.  80. 

Application  of  Doctrine  of  Waiver  or  Estoppel  Presents  No  Federal 
Question. — No  question  of  clue  process  is  involved  hy  the  decision  of  a  state 
court  which  holds  that  a  litigant  has  waived  his  constitutional  rights,  or  that  he 
is  estopped  to  assert  the  same.49  This  doctrine  has  been  asserted  and  applied  in 
a  number  of  cases  in  which  the  aggrieved  party  was  held  to  have  waived  his 
rights  by  failing  to  raise  the  objection  at  the  proper  time  or  in  the  proper  man- 
ner, as  required  by  the  state  law  and  practice.50 

V.    Rules  of  Construction. 

A.  Generally  as  to  Construction  of  Provisions  for  the  Security  of 
Person  and  Property. — See  the  title  Constitutional  Law,  vol.  4,  pp.  53,  54. 

B.  Uniform  Operation  Throughout  the  Union. — "The  due  process  of 
law  enjoined  by  the  fourteenth  amendment  must  mean  the  same  thing  in  all 
the  states.''51 

C.  Construed  in  Connection  with  Other  Parts  of  Instrument  and  in 
Light  of  Circumstances. — The  provision  that  no  person  shall  be  deprived  of 
life,  liberty  or  property  without  due  process  of  law,  must  be  construed  in  con- 
nection with  the  other  parts  of  the  instrument,  and  in  the  light  of  surrounding 
circumstances.52 


opposed  to  the  due  process  clause  of  the 
fourteenth  amendment.  Newburyport 
Water  Co.  v.  Newburyport,  193  U.  S.  561, 
579,  48  L.  Ed.  799;  Gloucester  Water  Sup- 
ply Co.  v.  Gloucester,  193  U.  S.  580,  48 
L.   Ed.   801. 

49.  Application  of  doctrine  presents  no 
federal  question. — Dreyer  v.  Illinois,  187 
U.    S.   71.  77,   78,   47   L.    Ed.    79. 

50.  Failure  to  raise  objections  in  time 
or  manner  required  by  law. — Spies  v.  Illi- 
nois, 123  U.  S.  131,  181.  31  L.  Ed.  80; 
Baldwin  v.  Kansas,  129  U.  S.  52,  32  L. 
Ed.  640;  Moore  v.  Missouri,  159  U.  S. 
673,  680,  40  L.  Ed.  301;  Backus  v.  Fort 
St.  Union  Depot  Co.,  169  U.  S.  557,  576, 
42    L.    Ed.    853. 

A  ruling  by  a  state  court  to  the  effect 
that  the  accused  shall  be  deemed  to  have 
waived  compliance  with  the  statutes  if 
the  record  does  not  show  that  he  ob- 
jected at  the  time  to  the  action  of  the 
court,  is  an  adjudication  simply  of  a 
question  of  criminal  practice  and  local 
law,  and  is  not  in  derogation  of  the  sub- 
stantial right  recognized  by  the  statute, 
and  does  not  impair  the  constitutional 
guaranty  that  no  state  shall  deprive  any 
person  of  liberty  without  due  process  of 
law.  Dreyer  v.  Illinois,  187  U.  S.  71,  78, 
47    L.    Ed-    79. 

In  this  case  the  record  shows  that  at 
the  April  term  of  the  chancery  court  a 
motion  and  affidavit  were  tiled  on  behalf 
of  the  plaintiff  for  an  order  to  compel  the 
city  to  produce  in  court  certain  testimony 
alleged  to  have  been  taken  by  the  re- 
spondent,   or    if    that    could    not    be    con- 

tently  and  legally  done,  that  reason- 
able opportunity  be  given  the  complain- 
ant to  justify  her  case  by  allowing  com- 
plainant reasonable  opportunity  to  estab- 
lish  the   said   testimony   so   taken   for   her 


use  in  said  cause.  The  cause  was  not  tried 
at  that  term  nor  did  it  appear  that  any 
action  was  taken  upon  said  motion  or  that 
the  attention  of  the  court  was  called  to 
it.  The  cause  was  submitted  to  the  chan- 
cellor at  the  October  term  following,  and 
when  the  argument  had  been  nearly  com- 
pleted, an  application  was  made  that  the 
submission  be  set  aside  in  order  that  the 
motion  made  at  the  previous  term  of  the 
court  might  be  considered.  This  applica- 
tion was  denied  on  the  ground,  among 
others,  that  the  submission  of  the  cause 
was  made  without  any  application  for  a 
continuance  for  the  purpose  of  getting 
the  deposition  of  the  witnesses  named, 
one  of  whom  was  the  complainant,  and 
upon  the  further  ground  that  the  case  had 
been  continued  from  year  to  year,  so  that 
there  had  been  ample  time  and  oppor- 
tunity to  obtain  the  testimony  of  said 
witnesses,  had  any  one  connected  with 
the  case  desired  to  do  so.  It  was  held 
that  this  decision  was  merely  upon  a  mat- 
ter of  practice  under  the  state  procedure 
and  did  not  draw  in  question  any  right 
which  the  complainant  had  under  the  con- 
stitution or  laws  of  the  United  States, 
and  that  it  afforded  no  basis  for  the  con- 
tention that  her  right  to  be  heard  in  her 
own  behalf  was  denied.  Thorington  v. 
Montgomery,  147  U.  S.  490,  494,  37  L. 
Ed.    252. 

51.  Uniform  construction  throughout 
the  Union. — King  v.  Mullins,  171  U.  S. 
KM.  422,  13  L.  Ed.  214,  followed  in  Kink 
v.  Panther  Lumber  Co.,  171  U.  S.  437, 
43    L.    Ed.   227. 

52.  Construed  with  reference  to  con- 
text and  in  the  light  of  circumstances. — 
Minor  v.  Happersett,  21  Wall.  162.  175.  22 
L.  Ed.  627.  See,  also,  the  title  CONSTI- 
TUTIONAL  LAW,  vol.   4,   pp.   36,  48. 
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D.  Construction  by  the  Usus  Loquendi;  Nothing  Superfluous;  Gen- 
eral and  Special  Clauses. — The  words  due  process  of  law  are  to  be  construed 
"by  the  usus  loquendi  of  the  constitution  itself.5:j  According  to  a  recognized  canon 
of  interpretation,  especially  applicable  to  formal  and  solemn  instruments  of 
constitutional  law.  we  are  forbidden  to  assume,  without  clear  reason  to  the 
contrary,  that  any  word  or  part  of  so  important  an  instrument  is  superfluous 
or  to  be  regarded  as  a  mere  useless  expletive.54  Pursuant  to  this  rule  of  con- 
struction it  is  held  that  where  in  a  statute  or  constitution  there  is  a  particular 
enactment  and  also  a  general  clause,  which  in  a  comprehensive  sense  might  be 
construed  as  embracing  the  matter  contained  in  the  particular  clause,  neverthe- 
less in  order  that  they  may  both  stand  and  be  given  effect,  and  that  neither  may 
1  e  considered  as  tautalogous  or  redundant,  the  general  clause  is  not  to  be  construed 
as  including  what  is  embraced  in  the  particular."'"'     Applying  these  principles  to  the 

rds  due  process  of  law,  as  used  in  the  fifth  and  fourteenth  amendments,  we  are 
enabled  to  understand  the  sense  in  which  they  were  used  by  the  framers  of  the 
constitution.  So  construed,  it  is  clear  tbat  they  cannot  be  regarded  as  super- 
fluous and  held  to  include  matters  specifically  enumerated  in  those  or  anv  other 
amendments.56 

Exception. — There  seems  to  be  at  least  one  exception  to  this  rule.  We 
refer  to  those  cases  in  which  it  has  been  held  that  although  the  fourteenth 
amendment  does  not  contain  the  express  prohibition  against  the  taking  of 
private  property   without  compensation   found   in  the  fifth,   neverthefess   such   a 


53.  Construction   by   the   usus   loquendi. 

— Hurtado  v.  California,  110  U.  S.  516, 
534,  28  L.  Ed.  232;  Hallinger  v.  Davis,  146 
U.  S.  314,  323,  36  L-  Ed.  986. 

54.  Nothing  superfluous. — Hurtado  v. 
California.  110  U.  S.  516,  534,  28  L.  Ed. 
232;  Hallinger  v.  Davis,  146  U.  S.  314, 
323.  36  L-  Ed.  986;  In  re  Kemmler,  136  U. 
S.  436,  448,  34  L.  Ed.  519.  See.  also,  the 
title  CONSTITUTIONAL  LAW,  vol.  4, 
pp.   48,   49. 

55.  General  and  special  clauses. — Minor 
v.  Happersett,  21  Wall.  162,  175.  22  L.  Ed. 
627.  See,  also,  Homer  v.  Collector,  1  Wall. 
486.  17  L.  Ed.  688;  Arthur  v.  Lahey,  96  U. 
S.  112,  24  L.  Ed.  766;  Arthur  v.  Stephani, 
96  U.  S.  125,  24  L.  Ed.  771;  Arthur  v. 
Rheims,  96  U.  S.  143.  24  L.  Ed.  813;  Rob- 
ertson v.  Glendenning,  132  U.  S.  158,  33 
L.  Ed.  298;  Seeberger  v.  Cahn,  137  U.  S. 
95,  97,  34  L  Ed.  599;  American  Net.  etc., 
Co.  v.  Worthington,  141  U.  S.  468,  35  L. 
Ed.  821. 

56.  Principles  applied  to  due  process 
clauses. — Minor  v.  Happersett,  21  Wall. 
162,  175,  22  L.  Ed.  627;  Hurtado  v.  Califor- 
nia. 110  U.  S.  516.  534,  28  L.  Ed.  232;  In 
re  Kemmler,  136  U.  S.  436,  448,  34  L.  Ed. 
519;    Hallinger    v.    Davis,    146    U.    S.    314, 

36  L.  Ed.  986. 
Tims  the  fifth  amendment  makes  specific 
and  express  provision  for  perpetuating 
the  institution  of  the  grand  jury,  so  far  as 
relates  to  prosecutions  for  the  more  ag- 
gravated crimes  under  the  laws  of  the 
ited  State-.  Tt  declares  that  "no  per- 
son shall  be  held  to  answer  for  a  capital 
or  otherwise  infamous  crime,  unless  on  a 
presentment  or  indictment  of  a  grand 
jury,      *      *        *    nor    be    deprived    of    life. 


liberty  or  property  without  due  process 
of  law."  The  natural  and  obvious  infer- 
ence is,  that  in  the  sense  of  the  constitu- 
tion, "due  process  of  law"  was  not  meant 
or  intended  to  include,  ex  vi  termini,  the 
institution  and  procedure  of  a  grand  jury 
in  any  case.  Hallinger  v.  Davis,  146  U.  S. 
314,  323,  36  L.  Ed.  ^986:  Hurtado  v.  Cali- 
fornia, 110  U.  S.  516.  534,  28  L.  Ed.  232. 

The  conclusion  is  equally  irresistible, 
that  when  the  same  phrase  was  employed 
in  the  fourteenth  amendment  to  restrain 
the  action  of  the  states,  it  was  used  in  the 
same  sense  and  with  no  greater  extent; 
and  that  if  in  the  adoption  of  that  amend- 
ment it  had  been  part  of  its  purpose  to 
perpetuate  the  institution  of  the  grand 
jury  in  all  the  states,  it  would  have  em- 
bodied, as  did  the  fifth  amendment,  express 
declarations  to  that  effect.  Hurtado  v 
California.  110  U.  S.  516,  535.  28  L  Ed 
232;  In  re  Kemmler.  136  U.  S.  436.  44<\  34 
L.  Ed.  519;  Hallinger  v.  Davi-.  146  Q.  S. 
314,    323,    36    L.    Ed.    986. 

The  eight  amendment  of  the  constitu- 
tion forbidding  the  imposition  of  cruel 
and  unusual  punishment  cannot  be  made 
applicable  to  the  states  by  construing  it 
in  connection  with  the  fourteenth  amend- 
ment which  forbids  am'  state  to  deprive 
any  person  of  life,  liberty  or  property 
without  due  process  of  law.  The  term 
due  process  of  law  is  used  in  the  four- 
teenth amendment  in  the  same  sense  in 
which  it  is  used  in  the  fifth  amendment, 
and  as  used  in  the  fifth  amendment  it  can- 
not be  regarded  as  superfluous  and  held  t. 
include  matter-  specifically  enumerated  in 
that  or  anv  other  amendments.  In  re 
Kemmler,  136  U.  S.  436,  448,  34  L.  Ed 
519. 
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taking  is  held  to  be  embraced  by  the  due  process  clause,  and  therefore  forbidden 
to  the  states  as  well  as  to  the  United  States.57 

E.  Restrictive  and  Not  Enabling. — The  provision  found  in  the  fifth 
amendment  to  the  federal  constitution,  and  in  the  constitution  of  the  several 
states,  for  just  compensation  for  the  property  taken,  is  merely  a  limitation  upon 
the  use  of  the  power  of  eminent  domain.  It  is  no  part  of  the  power  itself,  but 
a  condition  upon  which  the  power  may  be  exercised.58 

VI.     Of  the  General  Operation  and  Effect  of  the  Constitutional 

Guaranties. 

A.  As  Restrictions  upon  State  and  Federal  Power — 1.  Generally. — 
As  applicable  to  the  government  or  any  of  its  officers,  the  maxim  that  the  king 
can  do  no  wrong  has  no  place  in  our  system  of  constitutional  law.59  The 
United  States  are  not  included  within  the  constitutional  prohibition  which  pre- 
vents states  from  passing  laws  impairing  the  obligation  of  contracts,  but 
equally  with  the  states  they  are  prohibited  from  depriving  persons  or  corpora- 
tions of  property  without  due  process  of  law.00  As  to  the  states,  on  the  other 
hand,  while  they  are  not  restricted  by  the  due  process  or  any  other  clause  of  the 
fifth  amendment,  they  are  expressly  prohibited  by  the  fourteenth  amendmen; 
from  depriving  any  person  of  life,  liberty  or  property  without  due  process  of 
law,61  and  it  is  well  settled  that  an  individual  cannot  be  deprived  of  his  prop- 
erty without  due  process  of  law  and  without  compensation  and  then  be  denied 
the  right  to  recover  the  property  or  to  recover  compensation  therefor  upon  the 
theory  that  the  real  defendant  is  the  United  States  or  one  of  the  states,  and 
therefore  not  subject  to  suit.02  Neither  the  eleventh  amendment  which  ex- 
pressly provides  that  "the  judicial  power  of  the  United  States  shall  not  be 
construed  to  extend  to  any  suit  in  law  or  equity  commenced  or  prosecuted 
against  one  of  the  United  States  by  citizens  of  another  state,  or  by  citizens  or 
subjects  of  any  foreign  state,"  nor  any  general  doctrine  as  to  the  immunity  of 
the  states  or  the  United  States  from  suit  can  be  invoked  for  the  purpose  of 
nullifying  those  provisions  which  guarantee  the  inviolability  of  personal  and 
property  rights.63     The   due  process  clause  of  the   fourteenth  amendment  must 


57.  Exception. — See  ante,  "Private  Prop- 
erty Not  tu  Be  Taken  without  Just  Com- 
pensation," II,  C,  4,  c. 

58.  Restrictive  and  not  enabling.— 
United  States  v.  Jones,  109  U.  S.  513,  518, 
27  L.  Ed.  1015.  See,  also,  the  title  CON- 
STITUTIONAL  LAW,  vol.   4,  p.   55. 

59.  As  restrictions  upon  state  and  fed- 
eral power. — Langford  v.  United  States, 
101  U.  S.  341,  25  L.  Ed.  1010;  United 
States  v.  Lee,  106  U.  S.  196,  220,  27  L.  Ed. 
171. 

60.  Same;  federal  government. — Sink- 
ing-Fund Cases.  99  U.  S.  700,  71  8,  25  L. 
Ed.  496;  United  States  v.  Great  Falls  Mfg. 
Co.,  112  U.  S.  645,  657,  28  L.  Ed.  846;  Hal- 
linger  v.  Davis,  146  U.  S.  314.  320,  36  L. 

•i^;  United  States  v.  Union  Pac.  R. 
Co..  160  U.  S.  1,  34,  40  L.  Ed.  319;  Wight 
v,    Davidson,  181  U.  S.  371,  384,  45   L   Ed. 

ooo, 

Thus  they  cannot  legislate  back  to 
t,Aruisclves,  without  making  compensa- 
tion, the  lands  which  they  have  granted 
B  railroad  company  to  aid  in  the  con- 
struction of  its  road.  Sinking-Fund 
Cl       •     99  U.  S.  700,  719,  25  L.  Fd.  496 

Neither  can  they  by  legislation  compel 
the  corporation  to  discharge  its  obliga- 
tions in  respect  to  its  subsidy  bonds  other- 


wise than  according  to  the  terms  of  the 
contract  made  in  that  connection.  Sink- 
ing-Fund Cases,  99  U.  S.  700.  719,  25  L 
Ed.   496. 

61.  Same;  as  to  the  states. — Const.  U. 
S.  Amend.  XIV.  §  1.  See,  also,  Hallinger 
v.  Davis,  146  U.  S.  314,  320,  36  L.  Ed.  986; 
United  States  v.  Harris,  106  U.  S.  629, 
C38.  27  L.  Ed.  290;  Civil  Rights  Cases, 
109  U.  S.  3,  10,  27  L.  Ed.  836. 

62.  Same;  suits  against  states  and 
United  States. — United  States  v.  Lee,  106 
U.  S.  196.  197,  27  L.Ed.  171;  Tindal  V. 
Wesley,  167  U.  S.  204,  42  L.  Ed.  137.  See, 
also,  United  States  v.  Peters,  5  Cranch 
115,  3  L.  Ed.  53;  Cunningham  v.  Macon, 
etc.,  R.  Co.,  109  U.  S.  446,  452,  27  L.  Fd. 
992;  Stanlev  v.  Schwalbv,  147  U.  S.  508, 
518,  37  L.  Ed.  259;  Belknap  v.  Schild,  161 
U.  S.  10,  40  L  Ed.  599;  South  Carolina  v. 
Wesley,  155  U.  S.  542,  545,  39  L.  Ed.  254; 
Chicago,  etc.,  R.  Co.  v.  Chicago,  166  U.  S. 
226,  241.   41   L.   Ed.  979. 

63.  S**ne;  same. — Virginia  Coupon 
Cases.  114  U.  S.  269.  292.  29  L  Ed.  185; 
Tindal  v.  Wesfev,  167  U.  S.  204.  223.  42  L. 
Ed.  137;  Scranton  7-.  Wheeler.  179  U  S. 
141.  152.  45  L  Ed.  126;  Prout  V.  Starr,  188 
U.  S  53?,  47  L.  Fd.  584.  See.  also,  the  ti- 
tle   CONSTITUTIONAL   LAW,    vol.    4, 

pp.   48,   299,   460. 


DUE  PROCESS  OF  LAW. 


527 


be  given   full   force  and   effect  throughout   the   entire   Union.64 

2.  The  Fifth  Amendment  a  Restriction  upon  the  Federal  Govern- 
ment; the  Fourteenth  a  Restriction  upon  the  States. — It  is  elementary 
that  the  fifth  amendment  operates  solely  on  the  national  government  and  not  on 
the  states.65  The  fourteenth  amendment,  on  the  other  hand,  is  a  limitation 
upon  the  powers  of  the  states  and  an  enlargement  of  the  powers  of  congress/10 

3.  Effect  of  Fourteenth  Amendment  as  Forbidding  the  States  to 
Abridge  the  Rights  Secured  by  the  First  Ten  Amendments. — See  the 
title  Constitutional  Law,  vol.  4,  p.  140. 

4.  The  Fifth  Amendment  as  a  Restriction  upon  the  Express  Powers 
OF  Congress. — The  constitutional  requirement  of  due  process  of  law,  which 
embraces  compensation  for  private  property  taken  for  public  use,  applies  in 
every  case  of  the  exertion  of  governmental  power.  If  in  the  execution  of  any 
power,  no  matter  what  it  is,  the  government,  federal  or  state,  finds  it  necessary 
to  take  private  property  for  public  use,  it  must  obey  the  constitutional  injunc- 
tion to  make  or  secure  just  compensation  to  the  owner.67  Thus  the  supreme 
control  over  foreign  and  interstate  commerce  is  expressly  vested  in  congress, 
but  it  is  well  settled  that  if,  in  exercising  its  powers  under  the  commerce  clause 
of  the  constitution,  it  becomes  necessary  to  take  private  property,  then  it  must 
proceed  subject  to  the  limitations  of  the  fifth  amendment  and  make  just  compen- 
sation  for  the  property  taken.68 

But  "Liberty"  Does  not  Extend  to  Contracts  in  Restraint  of  Trade 
or  Contrary  to   Public  Policy. — On   the  other  hand,   while  the  liberty  guar- 


64.  Due  process  clause  given  full  force 
and  effect. — King  v.  Mullins.  171  U.  S. 
404,  422,  43  L-  Ed.  214,  followed  in  King 
V.  Panther  Lumber  Co*.,  171  U.  S.  437,  43 
L.   Ed.  227. 

€5.  Fifth  amendment  a  restriction  upon 
the   federal   government. — Barron   v.    Bal- 
timore,  7    Pet.   243,    8    L.    Ed.   672;    Fox  V. 
Ohio,  5  How.  410,  434,  12  L.  Ed.  213;  West 
River    Bridge    Co.    v.    Dix,    6    How.    507, 
538,  12  L.  Ed.  535:   Smith  v.  Maryland,   18 
How.    71,   76,    15    L.    Ed.    269;    Withers   z 
Buckley.  20   How.   84.  90.   15   L.    Ed.   816 
Twitchell    v.    Com.,    7    Wall.    321.    19    L 
Ed.    223;    Hepburn    v.    Griswold,    8    Wall 
603,      623,'    19      L.      Ed.      513;      Broderick 
v.    Maeraw,   8    Wall.    639,    19    L-    Ed.    531 
Pumpelly  v.  Green  Bav   Co.,  13  Wall.  16G 
176.      20      L-    Ed.      557;    Slauehter-Hotise 
Cases,    16    Wall.    36,    80,    21    L-    Ed.    394 
Spies  v.   Illinois.   123   U.    S.   131,  31   L.    Ed 
80;  Hallineer  v.  Davis.  146  U.   S.  314.  320 
36  L.  Ed.  986;  Thorincrton  v.  Montgomery 
147   U.    S.    490.    492.    37    L.    Ed.    252;    Fall- 
brook    Irrigation    District   v.    Bradley,    104 
U.    S.   112.   158,    41    L.    Ed.    369;    H olden    v. 
Hardv,   169  U.   S.   366,  382,  42   L.   Ed.    780; 
Brown  v.  New  Jersey.  175  U.  S.  172,  174, 
44  L.   Fd.   119;   Capital   Citv  Dairv  Co.  v. 
Ohio.    1*3    U.    S.    238.    245,    46    L.    Ed.    171; 
McFaddin    v.    Evans-Snider-Buel    Co..    185 
U.    S.    505,    509.    46    L.    Ed.    1012;    Howard 


V.     Kentucky.    200    U.    S.    164.    V 


50    L. 


Ed    421.    See.   also,  the  title  CONSTITU- 
TIONAL LAW.  vol.  4,  pp.  139,  140. 

Similar  provision  in  state  constitutions. 
— But  a  similar  provision  is  contained  in 
all  the  state  constitutions.  West  River 
Rridfre  Co.  v.  Dix,  6  How.  507.  538,  12 
L    Ed.    535;    Hagar    v.    Reclamation    Dis- 


trict,   No.    108,    111    U.    S.    701,    707,    28    L. 
Ed.  569. 

Fifth  amendment  not  a  restriction  upon 
powers  of  Indian  nation.— The  fifth 
amendment  is  not  a  restriction  upon  the 
powers  of  the  Cherokee  nation,  who, 
under  their  treaties  with  the  United  States, 
are  permitted  to  maintain  a  local  govern- 
ment of  their  own.  Talton  v.  Mayes,  163 
U.  S.  376,  41  L  Ed.  196. 

66.  Fourteenth  amendment  a  restric- 
tion upon  the  states.— Kelly  v.  Pittsburg, 
104  U.  S.  78,  79.  26  L.  Ed.  658;  United 
States  v.  Harris,  106  U.  S.  629,  638.  27 
L  Ed.  290;  Civil  Rights  Cases,  109  U. 
S.  3,  10,  27  L  Ed.  836;  Hallinger  v.  Davis, 
146  U.  S.  314,  320,  36  L  Ed.  986.  See, 
also,  the  title  CONSTITUTIONAL 
LAW,  vol.  4,  p.  141. 

67.  Fifth  amendment  a  restriction  upon 
the  express  powers. — Cherokee  Nation  v. 
Southern  Kansas  R.  Co.,  135  U.  S.  641,659, 
34  L  Ed.  295;  Monongahela  Nav.  Co.  v. 
United  States,  148  U.  S.  312.  336.  37  L 
Ed.  463;  Sweet  v.  Rechel.  1.59  U.  S.  380, 
402,  40  L.  Ed.  188;  United  States  v.  Lynah, 
188  U.  S.  445.  47  L.  Ed.  539;  Union  Bri.! 
Co.  v.  United  States.  204  U.  S.  364,  397. 
:.i  L.  Ed.  523.  See,  also,  the  title  CON- 
STITUTIONAL LAW,  vol.  4.  pp.  298, 
299.  And  see  post,  "As  a  Restriction  upon 
Express  Powers. "  VI,  D.  2,  b,   (2),   (b). 

68.  Same;  power  to  regulate  commerce. 
— Monongahela  Nav.  Co.  v.  United  .States. 
148  U.  S  312,  37  L  Ed.  463;  Scranton  v. 
Wheeler.  179  U.  S.  Ml.  1.53.  45  L  Fd.  126; 
United  States  7'  Lynah,  188  U.  S.  44  5.  471. 
47  L.  Ed.  539;  Carroll  v.  Greenwich  1 
Co..  109  U.  S.  401.  409.  50  L  Ed.  ■ 
S^e.   also,   the   title   CONSTITUTIONAL 

V,  vol.  4,  pp.  298.  299 
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an  teed  by  the  fifth  and  fourteenth  amendments  has  been  held  to  include  the 
right  to  enter  into  all  proper  and  necessary  contracts  in  the  carrying  on  of 
trade  and  business,  it  is  well  settled  that  the  scope  of  the  language  of  the  consti- 
tution regarding  the  liberty  of  the  citizen  is  not  to  be  so  enlarged  as  to  in- 
clude the  right  to  make  contracts  which  restrain  and  regulate  commerce  in  a 
manner  contrary  to  sound  principles  and  public  policy,  and  that  it  is  perfectly 
competent  for  congress  to  declare  that  competition  and  not  restraint  shall  be 
the    law   of   trade.69 

5.  Whether  Due  Process  of  Law  Means  the  Same  in  Both  Amend- 
ments.— Whether  or  not  the  words  due  process  of  law  as  used  in  the  fourteenth 
amendment  are  to  be  given,  under  any  and  all  circumstances,  the  same  meaning 
as  would  be  given  to  those  words  under  the  fifth  amendment,  and  vice  versa,  is 
a  question  upon  which  the  supreme  court  seems  loth  to  commit  itself.  It  is 
probable  that,  as  a  general  rule,  they  would  be  held  to  have  been  used  in  the 
same  sense  in  both  amendments,  and  there  are  a  number  of  cases  which  so 
hold.70     Nevertheless,  the  court,  evidently  fearful  lest  at  some  time  a  case  should 


69.  Same;  contracts  in  restraint  of  trade. 

— Addyston  Pipe,  etc.,  Co.  v.  United 
States.  175  U.  S.  211,  229,  44  L,  Eel.  136; 
Lottery  Case,  188  U.  S.  321,  360,  47  L  Ed. 
A'xl;  Northern  Securities  Co.  v.  United 
States,  193    U.  S.  197,  332,  48  L  Ed.  679. 

70.  Whether  due  process  means  the 
same  in  both  amendments. — Hurtado  v. 
California,  110  U.  S.  516,  534,  28  L  Ed. 
232;  In  re  Kemmler,  136  U.  S.  436,  448. 
34  L  Ed.  519;  Hallinger  v.  Davis,  146  U. 
S.  314,  323,  36  L-  Ed.  986;  French  v. 
Barber  Asphalt  Paving  Co.,  181  U.  S. 
324,  325,  45  L  Ed.  879;  Carroll  v.  Green- 
wich  Ins.  Co.,  199  U.  S.  401,  410,  50  L. 
Ed.    246. 

The  words  "due  process  of  law,"  as 
used  in  the  fifth  amendment,  cannot  be 
regarded  as  superfluous,  and  held  to  in- 
clude the  matters  specifically  enumerated 
in  that  article,  and  when  the  same  phrase 
was  employed  in  the  fourteenth  amend- 
ment it  was  used  in  the  same  sense  and 
with  no  greater  extent.  In  re  Kemmler, 
136   V.  S.    136,  448,  34  L  Ed.   519. 

The  conclusion  is  irresistible,  that 
when  the  same  phrase  was  employed  in 
the  fourteenth  amendment  to  restrain  the 

ion  of  the  states,  it  was  used  in  the 
same  sense  with  no  greater  extent.  Hal- 
linger  v.  Davis,  146  U.  S.  314,  323,  36  L 
I'd.  986;  Hurtado  v.  California.  110  U. 
S.  516,  534,  28  L  Ed.  232. 

"As    due     process     of    law    in     the     fifth 

amendment    referred    to    that    law    of    the 

land   which   derives  its  authority   from   the 

jislative    powers   conferred    on    congress 

by  the   constitution   of  the   United    States. 

rcised     within    t lie    limits    titer. -in     prc- 

ibed,  and  interpreted  according  to  the 
principles  of  the  common  law.  so,  in  the 
fourteenth  amendment,  the  same  words 
refer  to  that  law  of  the  land  in  each 
state,  which  derives  i(  hority  from  the 

inherent   and  reserved  powers  of  the  state, 

rted  within   the  limits  of  those  funda 
mental     principles     of    liberty    and     justice 
which   li<_-   at   the  I  all  i  ur  civil   and 

political  institutions."   In  re  FOmmler,   L36 
l'.  S.   136,   I  is,  :;i  L.  Ed.  519;   rlallingei 


Davis,  146  U.  S.  314,  323,  36  L.  Ed.  986; 
Hurtado  v.  California,  110  U.  S.  516,  534. 
28    L.    Ed.    232. 

"While  we  need  not  affirm  that  in  no 
instance  could  a  distinction  be  taken, 
ordinarily  if  an  act  of  congress  is  valid 
under  the  fifth  amendment  it  would  be 
hard  to  say  that  a  state  law  in  like  terms 
was  void  under  the  fourteenth."  Carroll 
v.  Greenwich  Ins.  Co.,  199  U.  S.  401,  410, 
50  L  Ed.  246. 

"It  cannot  be  supposed  that,  by  the 
fourteenth  amendment,  it  was  intended  to 
impose  on  the  states,  when  exercising 
their  powers  of  taxation,  any  more  rigid 
or  stricter  curb  than  that  imposed  on  the 
federal  government,  in  a  similar  exercise 
of  power,  by  the  fifth  amendment."  French 
v.  Barber  Asphalt  Paving  Co.,  181  U.  S. 
324.   329.   45   L.   Ed.   879. 

In  French  v.  Barber  Asphalt  Paving  Co., 
181  U.  S.  324,  329,  45  L  Ed.  879,  the  court 
proceeds  on  the  assumption  that  the  legal 
import  of  the  phrase  "due  process  of 
law"    is    the    same    in    both    amendments. 

"The  purposes  of  that  amendment  (the 
fourteenth)  is  to  extend  to  the  citizens 
and  residents  of  the  states  the  same  pro- 
tection against  arbitrary  state  legislation 
affecting  life,  liberty  and  property,  as  is 
afforded  by  the  fifth  amendment  against 
similar  legislation  bv  congress."  Tonaw- 
anda  v.  Lyon,  181  U.'S.  389,  391,  45  L.  Ed. 
90S.  Accord:  Cass  Farm  Co.  v.  Detroit, 
181  U.  S.  396.  398,  45  L  Ed.  914;  Detroit 
V.  Parker,  181  U.  S.  399,  45  L  Ed.  917; 
Hibben  v.  Smith.  191  U.  S.  310,  325,  48 
I..    Ed.   195. 

The  limitation  upon  the  power  of  the 
general  government,  expressed  in  the  fifth 
amendment,  that  private  property  shall  not 
be  taken  ffir  public  use  without  just  com- 
pensation, is  to  be  read  with  the  fourteenth 
amendment,  prohibiting  the  states  from 
depriving  any  person  of  property  without 
due  process  of  law,  and  from  denying  to 
any  person  within  their  jurisdiction  the 
equal  protection  of  the  laws.  Yesler  v. 
Washington  Harbor  Line  Comm'rs,  146  U. 
S.   646,   655,   36   L    Ed.    1119. 
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arise  calling  for  a  different  application  of  the  words  under  one  amendment 
from  what  they  would  be  given  under  like  conditions  under  the  other,  has 
repeatedly  refused  to  commit  itself  unreservedly  to  a  proposition  of  this  kind, 
and  has  stated  that  decisions  construing  these  words  as  used  in  one  amend- 
ment are  not  always  or  necessarily  applicable  to  cases  arising  under  the  other.71 

Whether   Used  in  the    Same   Sense   in   the    State   Constitutions. The 

fourteenth  amendment  in  declaring  that  no  state  shall  "deprive  any  person  of 
life,  liberty  or  property  without  due  process  of  law,"  differs  from  similar 
clauses  in  the  constitution  of  every  state,- only  in  that  they  apply  merely  to  the 
state  authorities.  The  same  meaning,  however,  must  be  given  to  the  words 
"due  process  of   law,"   found  in  all  of  them.72 

6.  Effect  upon  Existing  Laws  and  Proceedings  Thereuxdf.r. — It  is  not  the 
enactment  of  a  law  providing  for  the  taking  of  private  property  which  violates  the 
fourteenth  amendment,  but  the  actual  taking  of  the  property  under  the  alleged 
authority  of  the  act.  The  fourteenth  amendment  is  a  guaranty,  therefore, 
against  the  taking  of  property  without  due  process  or  without  compensation, 
notwithstanding   the    proceeding   whereby   it    is   proposed   to    take    the   property 

exclusive,  and  not  controlled  by  the  provi- 
sions of  the  fourteenth  amendment.  No 
doubt,  in  the  exercise  of  such  legislative 
powers,  congress  is  subject  to  the  provi- 
sions of  the  fifth  amendment  to  the  con- 
stitution of  the  United  States,  which 
provides,  among  other  things,  that  no 
person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law,  nor 
shall  private  property  be  taken  for  public 
use  without  just  compensation.  But  it  by 
no  means  necessarily  follows  that  a  long 
and  consistent  construction  put  upon  the 
fifth  amendment,  and  maintaining  the 
validity  of  the  acts  of  congress  relating 
to  public  improvements  within  the  Dis- 
trict of  Columbia,  is  to  be  deemed  over- 
ruled by  a  decision  concerning  the  opera- 
tion of  the  fourteenth  amendment  as  con- 


71.  Same. — Slaughter-House  Cases,  16 
Wall.  36,  77,  80.  21  L.  Ed.  394;  Holden 
V.  Hardy,  169  U.  S.  366,  382,  42  L.  Ed.  780; 
French  v.  Barber  Asphalt  Paving  Co.,  181 
U.  S.  324,  328,  45  L.  Ed.  879;  Wight  v. 
Davidson,  181  U.  S.  371,  379,  384,  45  L.  Ed. 
'100. 

The  following  paragraphs  are  illus- 
trative of  the  attitude  of  the  court  upon 
this   question: 

"While  the  language  of  those  amend- 
ments (the  fifth  and  fourteenth)  is  the 
same,  yet  as  they  were  engrafted  upon  the 
constitution  at  different  times  and  in  widely 
different  circumstances  of  our  national 
life,  it  may  be  that  questions  may  arise 
in  which  different  constructions  and  appli- 
cations of  their  provisions  may  be  proper. 
Slaughter-House  Cases,  16  Wall.  36,  77,  80, 
21  L.  Ed.  394."  French  v.  Barber  Asphalt 
Paving  Co.,  181  U.  S.  324,  328,  45  L.  Ed. 
879. 

"Prior  to  the  adoption  of  the  fourteenth 
amendment  there  was  a  similar  provision 
against  deprivation  of  life,  liberty  or  prop- 
erty without  due  process  of  law  incor- 
porated in  the  fifth  amendment;  but  as 
the  first  eight  amendments  to  the  constitu- 
tion were  obligatory  only  upon  congress, 
the  decisions  of  this  court  under  this 
amendment  have  but  a  partial  application 
to  the  fourteenth  amendment,  which 
operates  only  upon  the  action  of  the  sev- 
eral states.  The  fourteenth  amendment, 
which  was  finally  adopted  July  28,  1868, 
largely  expanded  the  power  of  the  federal 
courts  and  congress,  and  for  the  first 
time  authorized  the  former  to  declare  in- 
valid all  laws  and  judicial  decisions  of 
the  states  abridging,  the  rights  of  citizens 
or  denving  them  the  benefit  of  due  process 
of  law?'  Holden  v.  Hardy,  169  U.  S.  366, 
382,  42  L.  Ed.  780. 

"In  the  present  case  is  involved  the 
constitutionality  of  an  act  of  congress  reg- 
elating assessments  on  property  in  the 
District  of  Columbia,  and  in  respect  to 
which  the  jurisdiction  of  congress,  in 
matters  municipal  as  well  as  political,  is 
5  U  S  Enc— 34 


trolling  state  legislation."  Wight  v. 
Davidson,  181  U.  S-  371,  379,  384,  45'~L.  Ed. 
900. 

72.  Whether  used  in  same  sense  in  state 
constitution. — Missouri  Pac.  R.  v.  Humes, 
115   U.   S.    512,    519,   29    L.    Ed.   463. 

This  clause  of  the  fourteenth  amendment 
is  found,  in  almost  identical  language,  in 
the  several  state  constitutions,  and  is  in- 
tended as  additional  security  acrainst  the 
arbitrary  deprivation  of  life  and  liberty  and 
the  arbitrary  spoliation  of  property. 
Neither  can  be  taken  without  due  process 
of  law.  Hagar  v.  Reclamation  District, 
No.   108.  lll^U.   S.   701.  707.  28   L.   Ed.   569. 

Michigan  constitutional  provision  re- 
stricted to  judicial  proceedings. — The  32nd 
section  of  article  6  of  the  constitution  of 
Michigan  (adopted  A.  D.  1850)  that  "no 
person,  in  any  criminal  case,  shall  be  com- 
pelled to  be  a  witness  aeainst  himself,  or 
be  deprived  of  life,  liberty  or  property 
without  due  process  of  law,"  was  con- 
fined to  judicial  proceedings;  it  had  no 
application  to  the  question  whether  or  not 
the  enforcement  of  a  township  subscrip- 
tion in  aid  of  a  railroad  operated  to  de- 
prive any  person  of  his  propertv  without 
due  process  of  law  Pine  drove  V.  Talcott, 
19  Wall.  666,  074.  22  L.  Ed.  227. 
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is  in  strict  conformity  to  a  statute  enacted  prior  to  the  adoption  of  the  fourteenth 
amendment.73  It  is  held,  however,  that  a  law  enacted  by  an  independent  state 
before  its  admission  into  the  Union,  even  though  it  interferes  with  contract  or 
vested  rights,  is  not  invalidated  by  the  operation  of  the  impairment  of  obliga- 
tion clause  or  other  clauses  of  the  constitution  after  the  admission  of  such 
state  into  the  Union;  the  distinction  being  that  it  is  an  executed  act,  and  that 
the  inhabitants  of  the  new  state  come  into  the  Union  with  their  property  and 
contract  rights  fixed  by  an  act  valid  at  the  time  of  its  enactment.  In  other 
words,  the  constitution  will  not  relieve  against  a  wrong  already  done,74  but  it 
does  forbid  prospective  wrongs,  even  though  authority  therefor  may  be  found 
in    a    statute    enacted    prior    to   the    adoption    of    the    fourteenth    amendment.75 

7.  No  Radical  Change  in  the  Theory  of  Government;  a  Restriction 
uroN  State  Action  Only. — The  fourteenth  amendment  was  not  designed  to 
effect  any  radical  change  in  the  organization  of  government  as  it  existed  in 
this  country  at  the  time  of  its  adoption,  either  as  regards  the  relation  of  the 
state  and  national  governments  to  each  other,  or  as  regards  the  relations  of 
both  governments  to  the  people.  In  fact  it  is  well  settled  that  notwithstanding 
the  adoption  of  the  war  amendments,  so  called,  the  national  government  still 
remains  one  of  enumerated  powers,  and  that  the  tenth  amendment,  which  de- 
clares that  the  powers  not  delegated  to  the  United  States  by  the  constitu- 
tion nor  prohibited  by  it  to  the  states  are  reserved  to  the  states  respectively  or 
to   the  people,  is  net  shorn  of  its  vitality.76 

Refers  to  State  Action;  Creates  No  New  or  Additional  Rights. — What 
this  amendment  actually  did,  and  all  that  it  did,  was  to  impose  an  additional 
prohibition  upon  the  states ;  that  is,  the  prohibition  found  therein  against  the 
deprivation  of  life,  liberty  or  property  without  due  process  has  reference  solely 
to  state,  and  not  to  individual  action.  It  creates  no  new  or  additional  rights  in 
favor  of  the  individual,  nor  does  it  guarantee  the  individual,  in  so  far  as  the  legis- 
lative powers  of  congress  are  concerned,  any  additional  protection  against  the 
wrongful  acts  of  other  individuals ;  it  merely  gives  additional  protection  against 
state  infringement  of  those  fundamental  rights  of  citizenship  which  he  already 
possessed.77 

Protection  against  Wrongful  Individual  Acts  Rests  Primarily  with  the 
States. — It   follows    from   this  that  the   duty   of   protecting   the   citizen   in   the 

73.  Effect  upon  existing  laws  and  pro-  77.  Refers  to  state  action;  creates  no 
ceedings  thereunder. — Kaukauna  Water  new  or  additional  rights. — Slaughter- 
Power  Co.  v.  Green  Bay,  etc.,  Canal  Co.,  House  Cases,  16  Wall.  36,  21  L-  Ed.  394; 
142  U.  S.  254,  269,  35  L.  Ed.  1004.  See,  gen-  United  States  v.  Reese,  92  U.  S.  214,  217, 
erally,  the  title  CONSTITUTIONAL  23  L,  Ed.  563;  United  States  v.  Cruikshank, 
LAW,  vol.  4,  p.  71.  92   U.   S.   542,  554,   23   L.   Ed.   588;  Virginia 

74.  Law  enacted  by  independent  state  v.  Rives,  100  U.  S.  313,  31S,  25  L.  Ed.  667; 
prior  to  admission. — League  v.  DeYoung,  United  States  v.  Harris,  106  U.  S.  629, 
11  How.  185,  202.  13  L  Ed.  657;  Herman  639,  27  L-  Ed.  290;  Civil  Rights  Cases,  109 
v.   Phalen,  14  How.  79,  14  L   Ed.  334.  U.   S.   3,   13,  27   L    Ed.   836;   Bell's   Gap   R. 

75.  Same. — Kaukauna  Water  Power  Co.  Co.  v.  Pennsylvania.  134  U.  S.  232, 
V.  Green  Bay,  etc.,  Canal  Co.,  142  U.  S.  237,  33  L  Ed.  892;  Home  Ins.  Co.  v.  New 
254,  269,  35  L.  Ed.  1004.  See,  also,  the  York  State,  134  U.  S.  594,  607,  33  L.  Ed. 
title  CONSTITUTIONAL  LAW,  vol.  4,  1025;  In  re  Kemmler,  136  U.  S.  430,  34  L 
p.   71.  Ed.    519;    McPherson    v.    Blacker,    146    U. 

76.  No  radical  change  in  theory  of  gov-  S.  1,  38,  36  L  Ed.  869.  Mobile,  etc.,  R. 
ernment.— In  re  Kemmler,  136  U.  S.  436,  Co.  v.  Tennessee.  153  U.  S.  486,  506.  38 
448,  34  L.  Ed.  519;  McPherson  v.  Blacker,  L.  Ed.  793;  Maxwell  v.  Dow,  176  U.  S. 
146  U.  S.  1,  39,  36  L.  Ed.  869;  Brown  v.  581,  596,  44  L-  Ed.  597;  Orr  v.  Gilman,  183 
N.w  Jersey,  175  U.  S.  172,  175,  44  L  Ed.  U.  S.  278,  286,  46  L  Ed.  196;  James  v. 
119;  Orr  v.  Gilman,  183  U.  S.  27S,  286,  46  Bowman,  190  U  S.  127,  136,  47  L.  Ed.  979; 
L.  Ed.  196;  Eelts  v.  Murphy,  201  U.  S.  123,  Barney  v.  City  of  New  York,  193  U.  S. 
129,  50  L.  Ed.  689;  I  lodges  v.  United  430,  48  L.  Ed.  737;  Hodges  v.  United 
States,  203  U.  S.  1.  16.  51  U  Ed.  65.  See,  States,  203  U.  S.  1,  14.  51  L.  Ed.  65.  See, 
also,  tli.  titles  CIVIL  RIGHTS,  vol.  3,  also,  the  titles  CIVIL  RIGHTS,  vol.  3, 
p.  826;  CONSTITUTIONAL  LAW,  vol.  p.  826;  CONSTITUTIONAL  LAW,  vol. 
4,  pp.  35  1,   381.  4,    pp.    354,    481. 
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enjoyment  of  his  rights  of  life,  liberty  and  property,  as  against  the  wrongful 
acts  of  individuals,  rests  now,  as  it  did  before,  primarily  with  the  states,  and  that 
for  his  remedy  against  wrongful  individual  acts,  the  'citizen  must  look  first  to 
the  courts  of  his  own  state  and  to  the  means  of  redress  provided  by  its  con- 
stitution and  laws,  with  the  right  to  review  by  the  supreme  court  of  the  United 
States  upon  writ  of  error  in  proper  cases. 7S 

Legislation  by  Congress  Must  Be  Corrective  of  State  Action.— It  fol- 
lows also,  that  the  legislation  which  congress  is  authorized  to  enact  for  the  pur- 
pose of  enforcing  this  amendment  is  not  general  legislation  intended  to  prevent 
or  redress  individual  wrongs  perpetrated  by  one  citizen  upon  another,  but  cor- 
rective legislation ;  that  is,  such  as  may  be  necessary  and  proper  for  counteracting 
such  laws  as  the  states  may  adopt  or  enforce,  and  which,  by  the  amendment,  thev 
are  prohibited  from  making  or  enforcing,  or  such  acts  as  the  states,  acting 
through  their  administrative  officers,  may  commit  or  take,  and  which,'  by  the 
amendment,  they  are  forbidden  to  commit  or  take.  The  legislation  provided  by 
congress  must  be  predicated  upon  and  directed  to  the  correction  of  state  action, 
or  it  cannot  be  sustained.79 

Restricts  the  State  in  All  of  Its  Departments  and  Instrumentalities. 

The  prohibitions  contained  in  the  fourteenth  amendment  have  reference  to  the 
action  of  the  political  body  denominated  a  state  by  whatever  instruments  or  in 
whatever  modes  that  action  may  be  taken.  A  state  acts  by  its  legislative,  its  ex- 
ecutive, or  its  judicial  authorities.  It  can  act  in  no  other  way.  Whoever  by 
virtue  of  public  position  under  a  state  government,  deprives  another  of  any  right 
protected  by  that  amendment  against  deprivation  by  the  state,  violates  the  con- 
stitutional inhibition.  No  person  is  to  be  deprived  of  life,  liberty  or  property 
without  due  process  of  law  by  any  person  or  instrumentality  representing  the 
state  and  acting  under  state  authority.80 


78.  Protection  against  wrongful  individ- 
ual acts  rests  with  the  states. — United 
States  v.  Cruikshank,  92  U.  S.  542,  554,  23 
L.  Ed.  588;  United  States  v.  Harris.  10G 
U.  S.  0:?9,  639,  27  L-  Ed.  290;  Civil  Rights 
Cases,  109  U.  S.  3,  13,  27  L.  Ed.  836; 
In  re  Kemmler,  136  U.  S.  436,  34  L.  Ed. 
519;  Orr  v.  Gilman,  183  U.  S.  278,  286,  46 
L.  Ed.  196;  James  v.  Bowman,  190  U.  S. 
127,  136,  47  L-  Ed.  979;  Barney  v.  City  of 
New  York,  193  U.  S.  430,  438,  48  L.  Ed. 
737;  Hodges  v.  United  States,  203  U.  S.  1, 
14,  51  L-  Ed.  65.  See,  also,  the  titles 
CIVIL  RIGHTS,  vol.  3,  p.  826;  CON- 
STITUTIONAL LAW,  vol.  4,  354,  481. 

79.  Legislation  by  congress  must  be 
corrective  of  state  action. — United  State.-, 
v.  Cruikshank.  92  U.  S.  542,  554,  23  L  Ed. 
588;  United  States  v.  Harris,  106  U.  S. 
629,  639.  27  L.  Ed.  290;  Civil  Rights  Cases, 
109  U.  S.  3,  13.  27  L.  Ed.  836;  James  v. 
Bowman,  190  U.  S.  127,  136,  47  L.  Ed.  979; 
Hodges  v.  United  States,  203  U.  S.  1,  14, 
51  L.  Ed.  65.  See,  also,  the  title  CIVIL 
RIGHTS,  vol.  3,  p.  834,  et  seq. 

80.  Restricts  state  in  all  of  its  de- 
partments and  instrumentalities. — Vir- 
ginia v.  Rives.  100  U.  S.  313,  318,  319,  25 
L.  Ed.  667;  Ex  parte  Virginia,  100  U.  S. 
339,  346.  25  L.  Ed.  676;  Neal  v.  Delaware, 
103  U.  S.  370,  26  L.  Ed.  567;  Yick  Wo  v. 
Hopkins,  118  U.  S.  356,  30  L.  Ed.  220; 
Scott  v.  McNeal.  154  U.  S.  34,  38  L  Ed. 
896;  Gibson  v.  Mississippi,  162  U.  S.  565, 
40  L.  Ed.  1075;  Chicago,  etc.,  R.  Co.  v. 
Chicago,  166  U.  S.  226,  234,  41  L.  Ed.  979; 


Smyth  v.   Ames,   169  U.   S.   466,   524,  43   L. 
Ed.  819;  San  Diego  Land,  etc.,  Co.  v.  Na- 
tional   City,   174  U.   S.   739,  754,   43    L.    Ed. 
1154;   Abbott  v.   Tacoma   Bank,    175   U    S 
409,  413,  44  L.  Ed.  217;  James  v.  Bowman, 
190  U.  S.  127,  136,  47  L.  Ed.  979:   Missouri 
v.   Dockery,   191   U.   S.    165,   171,   48   L.    Ed. 
133;   Barney  v.  City  of  New  York,  193  U 
S.  430,  48   L    Ed.   737;    Huntington  v.   City 
of   New    York,    193    U.    S.    441,    48    L.    Ed. 
741;     Fayerweather    v.    Ritch,    195    U     S 
276,  297,  49  L.   Ed.  193;  Gibson  v.   Missis- 
sippi,  162   U.   S.   565,  40   L.   Ed.   1075;    Ow- 
ensboro  Water  Works  Co.  v.  Owensboro, 
200  U.  S.  38,  45,  50  L.  Ed.  361.     See,  also 
the     title     CONSTITUTIONAL     LAW, 
vol.  4,  p.  355. 

Same;  acts  of  the  judicial  department. 

A  judgment  of.  a  state  court,  whether  it 
be  authorized  by  statute  or  not.  whereby 
private  property  is  taken  for  the  state 
or  under  its  direction  for  public  use, 
without  compensation  made  or  secured  to 
the  owner,  is,  upon  principle  and  authority, 
wanting  in  the  due  process  of  law  re- 
quired by  the  fourteenth  amendment  of 
the  constitution  of  tin-  United  States, 
and  the  affirmance  of  such  judgment  by 
the  highest  court  of  the  Mate  is  a  denial 
by  that  state  of  a  right  secured  to  the 
owner  by  that  instrument.  Smvth  v. 
Ames,  169  U.  S.  466,  523,  13  I..  Ed  819; 
Chicago,  etc.,  R.  Co.  v.  Chicago,  166  U  S. 
226,  241,  41  L  Ed.  979;  San  Diego  Land, 
etc.,  Co.  v.  National  City.  IT  I  l"  S.  739, 
754,    43    L.    Ed.    1154;    Barney    v.    City    of 
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8.  As  to  the  Reserved  Powers  of  the  States — a.  As  to  the  Right  of  the 
State  to  Adopt  Its  Own  System  of  Laws  and  Change  the  Same  at  Pleasure — (1) 
Generally. — The  due  process  clause  of  the  fourteenth  amendment  was  not  in- 
tended to  destroy  the  power,  originally  inhering  in  the  states,  and  included  in  the 
express  reservation  of  the  tenth  amendment,  to  adopt  such  systems  of  law  and 
procedure  as  they  deem  best  suited  to  their  local  needs,  and  to  alter  the  same  at 

pleasure.81 

May  Change  Common  Law  at  Pleasure. — While  common-law  principles 
and  methods  have  always  been  held  to  be  "due  process  of  law"  or  "law  of  the 
land"  within  the  meaning  of  Magna  Charta,  it  by  no  means  follows  that  nothing 
else  can  be,  and  it  is  well  settled  that  the  common  law  itself,  as  a  rule  of  conduct, 
may  be  changed  at  the  will,  or  even  at  the  whim,  of  a  state  legislature,  unless  pre- 
vented by  constitutional  limitations.  Indeed,  the  great  office  of  statutes  is  to 
remedy  defects  in  the  common  law  as  they  are  developed,  and  to  adapt  it  to  the 
changes  of  time  and  circumstance.82 

Same;  Common-Law  Actions  and  Their  Essentials. — Due  process  of  law- 
does  not  forbid  a  state  from  adding  to  or  taking  from  the  essential  elements  of 
common-law  actions,  or  from  modifying  the  distinctions  between  common -law 
forms,  by  statutes  prospective  in  their  operation.83 


New  York,  193  U.  S.  430,  440,  48  L-  Ed. 
737.  See,  also,  Scott  v.  McNeal,  154  U. 
S.  34,  3S  L.  Ed.  896;  Ex  parte  Virginia, 
100  U.  S.  339,  25  L.  Ed.  676.  And  see 
post,  "Requirements  Satisfied  by  the  Reg- 
ular Administration  of  Law  Through  the 
Courts  of  Justice,"  VI,  E,  1,  b,  et  seq. 

The  act  of  a  Pennsylvania  court  in  ren- 
dering a  personal  judgment  against  an 
Indiana  corporation  upon  no  other  service 
of  process  than  upon  the  Pennsylvania 
state  commissioner  of  insurance,  in  a  suit 
upon  a  policy  executed  in  the  state  of  In- 
diana, the  defendant  not  having  appeared 
either  in  person  or  by  attorney,  must  be 
held  to  be  the  act  of  the  state  of  Penn- 
sylvania within  the  meaning  of  the  four- 
teenth amendment,  and  as  such  is  wholly 
wanting  in  due  process  of  law  and  is  null 
and  void.  Old  Wayne  Life  Ass'n  v.  Mc- 
Donough.  204  U.  S.  8,  23,  51  L.  Ed.  345. 

81.  Right  of  state  to  adopt,  alter  or 
amend  its  system  of  law  and  procedure. 
—See  the  title  CONSTITUTIONAL 
LAW,  vol.  4,  pp.  162,  359.  See,  also,  ante, 
"Law  of  the  Land;  Definition  and  Prin- 
ciples," II,  C.  And  see  post,  "Each  State 
Prescribes  Its  Own  Procedure,"  VI,  E, 
1,  a.  ' 

82.  May  change  common  law. — Munn 
V.  Illinois,  94  U.  S.  113,  24  L  Ed.  77; 
Davidson  7'.  New  Orleans.  96  U.  S.  97, 
102,  24  L.  Ed.'  616;  Missouri  v.  Lewis,  101 
U  S  22,  31,  25  L.  Ed.  989;  Hurtado  v. 
California.  110  U.  S.  516,  531,  28  L  Ed. 
232;  Ex  parte  Reggel,  114  U.  S.  642,  29 
L  Ed.  250;  Montana  Co.  v.  St.  Louis, 
Min..  etc..  Co..  152  U.  S.  160,  168,  38  L. 
Ed.  398;  Iowa  Cent.  R.  Co.  v.  Iowa,  160 
U.  S.  389.  40  L  Ed.  467;  Chicago,  etc,  R. 
Co.  V  Chicago,  166  U.  S.  226,  41  L  Ed. 
979;  Holden  v.  Hardy,  169  U.  S.  366,  385, 
42  L.  Ed.  780;  Wilson  v.  North  Carolina, 
169  U.  S.  586,  4:;  L  Ed.  865;  Brown  v.  New 
Jersey.  175  U.  S.  172,  175.  44  L  Ed.  119; 
Maxwell  v.  Dow,   176  U.  S.  581,  44  L.   Ed. 


597;  Louisville,  etc.,  R.  Co.  v.  Schmidt, 
177  U.  S.  230,  44  L.  Ed.  747;  Reetz  v. 
Michigan,  188  U.  S.  505,  508,  47  L  Ed. 
563;  West  v.  Louisiana,  194  U.  S.  258,  263. 
48  L  Ed.  965;  Rogers  v.  Peck,  199  U.  S. 
425,  435,  50  L  Ed.  256;  Ballard  v.  Hunter. 
204  U.  S.  241,  255.  51  L  Ed.  461.  See. 
also,  the  title  CONSTITUTIONAL  LAW, 
vol.  4,  pp.  162,  359.  And  see  post,  "States 
Not  Restricted  to  Common  Law  Methods; 
Due  Process  Not  Determined  by  Matter 
of  Age,"  VI,  E,  1,  d. 

83.  Essentials  of  common-law  actions. 
— Soper  v.  Lawrence  Bros.,  201  U.  S.  359. 
368,  50  L  Ed.  788.  See,  also,  Leffingwell 
v.  Warren,  2  Black  599,  17  L-  Ed.  261. 
And  see  the  title  CONSTITUTIONAL 
LAW,  vol.   4,  pp.   439,  442. 

The  distinction  between  trespass  and 
disseizin  may  be  modified  by  statute  as 
properly  as  it  may  be  established  by  com- 
mon law.  That  is  to  say,  a  state  legisla- 
ture may,  so  far  as  the  fourteenth  amend- 
ment is  concerned,  enact  that  certain  acts 
of  trespass  committed  within  unoccupied 
lands  and  continued  for  a  specified  length 
of  time  shall  operate  as  a  disseizin  of  the 
owner,  and  may  provide  a  reasonable 
time  in  which  he  shall  bring  an  action 
after  the  enactment  of  the  statute  or,  fail- 
ing to  do  so,  be  forever  barred.  Soper  v. 
Lawrence  Bros.,  201  U.  S.  359,  367,  368, 
50    L    Ed.    788. 

The  Maine  statute,  Maine  Public  Laws 
of  1895,  ch.  162,  provides  that  the  doing 
of  such  overt  acts  of  ownership  as  are 
possible  on  wild  lands,  under  a  recorded 
deed  which  shows  that  the  actor  claims 
title,  coupled  with  the  payment  of  taxes, 
the  owner  meantime  not  paying  them,  and 
doing  no  act  indicative  of  ownership,  shall 
constitute  a  disseizin,  and  that  such  dis- 
seizin continued  for  twenty  vears  shall 
bar  an  action  for  the  land.  Said  statute 
being  designed  to  operate  retrospectively, 
but  saving  to  the  owner  in  any  case  five 
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Due  Process  Does  Not  Guarantee  Same  Laws  and  Remedies  Through- 
out the  State. — See  ante,  "Forbids  Arbitrary,  Hostile,  or  Discriminating  Ex- 
ercise of  Power,"  II,  C,  4,  d.  And  see,  also,  the  title  Constitutionai,  Law, 
vol.  4,  pp.  162,  359,  360. 

(2)  Limitations  upon  Power  of  State  to  Adopt  Its  Own  Laics  and  to  Change 
Same  at  Pleasure — (a)  Generally. — As  previously  stated,  it  is  not  everything 
that  is  due  process  of  law  which  the  states  may  choose  to  enact  into  the  form  of 
law.  A  state  legislature  carnot  conclusively  determine  for  the  people  and  for  the 
courts  that  what  it  enacts  into  the  form  of  law,  or  what  it  authorizes  its  agents 
to  do,  is  consistent  with  the  clue  process  of  law  guaranteed  by  the  fourteenth 
amendment.  The  duty  rests  upon  all  courts,  federal  and  state,  when  their  juris- 
diction is  properly  invoked,  to  see  to  it  that  no  right  secured  by  the  supreme 
law  of  the  land  is  impaired  or  destroyed  by  legislation,  either  state  or  federal.84 

(b)  As  to  PVisdom,  Justice  or  Policy  of  Legislation;  Legislative  Motives. — 
As  to  what  these  limitations  are,  we  have  already  seen  something  in  a  former  sec- 
tion of  this  title.85  In  addition  to  what  is  there  stated,  it  may  be  said  that  the 
due  process  clause  imposes  no  restriction  upon  the  states  with  respect  to  the 
wisdom,  justice,  propriety  or  general  policy  of  legislation,  or  of  proceedings  to 
condemn  property,  collect  taxes,  or  to  redress  private  or  public  wrongs.  The 
only  question  is,  whether  the  legislation  or  the  proceeding  in  question  was  within 
the  constitutional  power  of  the  legislature  to  prescribe.  If  the  legislature  had 
power  to  do  what  it  actually  did,  the  courts  will  not  enter  into  a  race  of  opinions 
as  to  the  wisdom  or  policy  of  the  methods  employed,  nor  declare  it  unconstitu- 
tional as  opposed  to  the  due  process  clause  of  the  fourteenth  amendment  upon 
the  suggestion  that  it  is  oppressive  or  unjust,  or  that  it  works  a  hardship  in  par- 
ticular cases.  In  short,  the  fourteenth  amendment  was  not  designed  to  afford  a 
ready  means  of  bringing  to  the  test  of  the  decision  of  the  United  States  supreme 
court  the  abstract  opinion  of  every  unsuccessful  litigant  in  a  state  court  of  the 
justice  of  the  decision  against  him,  and  of  the  merits  of  the  legislation  upon  which 
such   decision  may  be   founded. SG 


years  after  its  enactment  in  which  to  bring 
suit  to  recover  the  land,  is  not  opposed 
to  the  due  process  clause  of  the  four- 
teenth amendment.  The  five  years  in 
which  the  owner  is  permitted  to  bring 
suit  after  the  enactment  of  the  statute  is 
a  sufficiently  reasonable  time  for  that  pur- 
pose, and  the  validity  of  the  statute  is  not 
affected  by  the  fact  that  the  statute  in 
effect  requires  that  the  disseizor  should 
have  performed  the  acts  mentioned  for 
fifteen  years  preceding  its  enactment. 
Soper  v.  Lawrence  Bros.,  201  U.  S.  359, 
50   L.    Ed.   788. 

84.  Limitations  upon  power  of  state  to 
adopt,  alter  or  amend  its  laws. — Murray 
v.  Hoboken  Land,  etc.,  Co.,  18  How.  272, 
270.  15  L  Ed.  372;  Davidson  v.  New  Or- 
leans, 96  U.  S.  97,  102,  24  L  Ed.  616; 
Chicago,  etc.,  R.  Co.  v.  Chicago,  166  U. 
S.  226,  235,  41  L  Ed.  979;  Holden  v. 
Hardy,  169  U.  S.  366,  389.  42  L  Ed.  780; 
Smyth  v.  Ames,  169  U.  S.  466,  527.  528,  43 
L.  Ed.  819;  Fayerweather  v.  Ritch,  195 
U.  S.  276,  297,  49  L  Ed.  19:;.  See,  also, 
ante,  "Neither  Congress  nor  the  States 
Make  Anything  Due  Process  They  May 
Choose  to  Declare  Such,"  II,  C.  2.  And 
see  post,  "But  State  Cannot  Make  Any- 
thing Due  Process  It  May  Choose  to 
Declare  Such,"  VI,  K.  1.  e;  'Limitations 
upon   Legislative    Powers  with    Respect  to 


Remedies  and  Forms  of  Procedure,"  VI, 
E,   1,   f,   et   seq. 

85.  Wisdom,  justice  or  policy  of  legis- 
lation.— See  ante,  "By  What  Principles 
Determined,"   II,  C,  3,  et  seq. 

86.  Same.— Delaware  Railroad  Tax,  18 
Wall.  206,  231,  21  L  Ed.  888;  Kennard  v. 
Louisiana.  92  U.  S.  480,  23  L  Ed.  478; 
State  Railroad  Tax  Cases,  92  U.  S.  575,  23 
L.  Ed.  663;  Davidson  v.  Xew  Orleans.  96 
U.  S.  97,  24  L  Ed.  616;  Mattingly  v.  Dis- 
trict of  Columbia,  97  U.  S.  687,  092,  24  L. 
Ed.  109s;  Kirtland  v.  Hotchkiss.  100  U.  S. 
491,  25  L.  Ed.  55S;  Missouri  v.  Lewis,  101 
U.  S.  22.  :.'.-.  L.  Ed.  989;  National  Bank  v. 
Kimball,  103  U.  S.  732,  26  L  Ed.  469;  Kelly 
v.  Pittsburg,  104  U.  S.  78.  20  L.  Ed.  658; 
Memphis  Gas-Light  Co.  v.  Taxing  Dis- 
trict, 109  U.  S.  398,  400,  27  L  Ed.  976;  liar- 
bier  v.  Connolly,  113  U.  S.  27.  32,  28  L.  Ed. 
923;  Missouri  Pac.  R.  Co.  r.  Humes,  115U. 
S.  5  12.  520,  29  L  Ed.  163;  Spencer  V. 
Merchant,  125  U.  S.  345,  ::i  L  Ed.  i 
Home  Ins.  Co.  v.  New  Yi>rk  State,  L34 
L.  S.  594,  :::'.  L.  Ed,  1025;  Maine  v:  Grand 
Trunk  R.  Co.,  142  U.  S.  217,  35  L  Ed. 
'.I'.tl;  New  Orleans  City,  etc.  R.  Co.  v. 
New  Orleans,  143  U.  S.  192,  L93,  36  L  Ed 
121;    Horn    Silver    Min.    Co.    V.    New    York, 

I  r:  (  S  305,  36  L.  I'M.  L64;  New  York, 
etc..  R.  Co.  v.  Bristol,  L51  U.  S  556,  570, 
38  L    Ed.  209;   Marchant  v.   Pennsylvania 
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Legislative  Motives. — Where  the  exercise  of  legislative  or  municipal  power 
is  clearly  within  constitutional  limits,  the  courts  will  not  inquire  into  the  motives 


R.  Co.,  153  U.  S.  3S0,  387,  38  L.  Ed.  751; 
Postal  Tele.  Cable  Co.  v.  Charleston,  153 
U.  S.  692,  699,  700,  38  L.  Ed.  871;  Fall- 
brook  Irrigation  District  v.  Bradley,  164 
U.  S.  112,  41  L.  Ed.  369;  Wabash  R.  Co. 
V.  Defiance.  167  U.  S.  88,  102,  42  L.  Ed. 
ST;  Chicago,  etc.,  R.  Co.  v.  Nebraska,  170 
U.  S.  57,  77,  42  L-  Ed.  948;  Henderson 
Bridge  Co.  v.  Henderson  City,  173  U.  S. 
592,  614,  43  L.  Ed.  823;  French  v.  Barber 
Asphalt  Paving  Co.,  181  U.  S.  324,  328,  45 
L.  Ed.  879;  Hooker  v.  Los  Angeles,  188 
U.  S.  314,  318,  47  L.  Ed.  4S7;  Dobbins  v. 
Los  Angeles,  195  U.  S.  223.  240,  49  L-  Ed. 
169;  Daly  V.  Elton,  195  U.  S.  242,  49  L. 
Ed.  177;  Cunnius  v.  Reading  School  Dis- 
trict. 198  U.  S.  458,  469,  49  L.  Ed.  1125; 
Michigan  Cent.  R.  Co.  v.  Powers,  201  U. 
S.  245,  295,  296,  50  L-  Ed.  744.  See,  also, 
the  title  CONSTITUTIONAL  LAW,  vol. 
4,  pp.   255,  256,   et   seq. 

Thus  it  was  said,  in  Davidson  v.  New 
Orleans,  96  U.  S.  97,  103,  24  L.  Ed.  616: 
"It  is  not  a  little  remarkable  that  while 
this  provision  has  been  in  the  constitution 
of  the  United  States,  as  a  restraint  upon 
the  authority  of  the  federal  government, 
for  nearly  a  century,  and  while,  during 
all  that  time,  the  manner  in  which  the 
powers  of  that  government  have  been 
exercised  has  been  watched  with  jealousy, 
and  subjected  to  the  most  rigid  criticism 
in  all  its  branches,  this  special  limitation 
upon  its  powers  has  rarely  been  invoked 
in  the  judicial  forum  or  the  more  en- 
larged theatre  of  public  discussion.  But 
while  it  has  been  a  part  of  the  constitu- 
tion, as  a  restraint  upon  the  power  of  the 
states,  only  a  very  few  years,  the  docket 
of  this  court  is  crowded  with  cases  in 
which  we  are  asked  to  hold  that  state 
courts  and  state  legislatures  have  de- 
prived their  own  citizens  of  life,  liberty 
or  property  without  due  process  of  law. 
There  is  here  abundant  evidence  that  there 
exists  some  strange  misconception  of  the 
scope  of  this  provision  as  found  in  the 
fourteenth  amendment.  In  fact,  it  would 
seem,  from  the  character  of  many  of  the 
cases  before  us,  and  the  arguments  made 
in  them  that  the  clause  under  considera- 
tion is  looked  upon  as  a  means  of  bring- 
ing to  the  test  of  the  decision  of  this  court 
abstract  opinion  of  every  unsuccess- 
ful litigant  in  a  state  court  of  the  justice 
i  i  the  decision  against  him,  and  of  the 
merits  of  the  legislation  on  which  such  a 
-ion  may  be  founded."  See,  also,  New 
York,  etc.,  R.  Co.  v.  Bristol,  151  U.  S. 
570,  38  L.  Ed.  269;  French  v.  Barber 
Asphalt   Paving  Co.,  181  U.  S.  324,  328.  4:. 

L.    Ed. 

Courts  not  to  exercise  legislative  func- 
tions—"A  court  may  not,  under  the  guise 
of  protecting  private  property,  extend  its 
authority  to  a  subject  of  regulation  not 
within  its  competency,  but  is  confined  to 


ascertaining  whether  the  particular  as- 
sertion of  the  legislative  power  to  regu- 
late has  been  exercised  to  so  unwarranted 
a  degree  as  in  substance  and  effect  to  ex- 
ceed regulation,  and  be  equivalent  to  a 
taking  of  property  without  due  process  of 
law,  or  a  denial  of  the  equal  protection  of 
the  laws."  Atlantic  Coast  Line  R.  Co. 
v.  North  Carolina  Corp.  Commission,  206 
U.   S.  1,  20,  51  L.   Ed.  933. 

Not  proceed  upon  general  ideas  as  to 
requirements  of  natural  justice. — "But  this 
court  cannot  proceed  upon  general  ideas 
of  the  requirements  of  natural  justice 
apart  from  the  provisions  of  the  constitu- 
tion supposed  to  be  involved,  and  in  re- 
spect of  them  we  are  of  opinion  that  our 
interposition  cannot  be  successfully  in- 
voked." New  York,  etc.,  R.  Co.  v.  Bris- 
tol, 151  U.  S.  556,  570,  38  L.   Ed.  269. 

The  supreme  court  cannot  reverse  the 
decisions  of  state  courts  in  regard  to 
questions  of  general  justice  and  equitable 
considerations  in  the  taking  of  property. 
Fallbrook  Irrigation  District  v.  Bradley, 
164  U.  S.  112,  41  L.  Ed.  369;  Hooker  v. 
Los  Angeles,  188  U.  S.  314,  318,  47  L.  Ed. 
487.  See,  however,  the  title  CONSTITU- 
TIONAL LAW,  vol.   4,  p.   271. 

That  proceeding  is  cumbersome,  dila- 
tory or  expensive. — "In  the  execution  of 
admitted  powers  unnecessary  proceedings 
are  often  required  which  are  cumbersome, 
dilatory  and  expensive,  yet,  if  no  dis- 
crimination against  any  one  be  made  and 
no  substantial  right  be  impaired  by  them, 
they  are  not  obnoxious  to  any  constitu- 
tional objection.  The  inconveniences 
arising  in  the  administration  of  the  laws 
from  this  cause  are  matters  entirely  for 
the  consideration  of  the  state;  they  can 
be  remedied  onlv  by  the  state."  Barbier 
V.  Connolly,  113"  U.  S.  27,  32,  28  L.  Ed. 
923. 

S^me — Regulation  of  laundries  and 
wash  houses. — Provisions  requiring  cer- 
tificates from  the  health  officer  and  the 
board  of  fire  wardens  to  be  procured  by 
persons  conducting  laundries  and  wash 
houses  in  prescribed  limits  may,  in  some 
instances,  be  unnecessary,  and  the 
changes  to  be  made  to  meet  the  condi- 
tions prescribed  may  be  burdensome,  but 
this  is  a  matter  for  the  determination  of 
the  municipality  in  the  execution  of  its 
police  powers,  and  not  a  violation  of  any 
substantial  right  of  the  individual.  Barbier 
V.  Connolly,  113  U.  S.  27,  32,  23  L.  Ed. 
923. 

Or  because  of  hardship  in  particular  in- 
stances.— The  due  process  clause  of  the 
fourteenth  amendment  confers  no  power 
upon  the  federal  sunreme  court  to  render 
state  enactments  void,  because  they  seem 
doubtful  in  policy,  or  because  they  may 
inflict    hardships    in    particular    instances. 
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which  may  have  actuated  the  legislative  body  in  passing  the  law  or  ordinance  in  ques- 
tion.    But  where  the  facts  of  the  situation  are  such  as  to  establish  the  exercise 


Chicago,  etc.,   R.  Co.  v.  Nebraska,  170  U. 
S.    57,  77,   42   L.    Ed.   948. 

Oppressive  use  or  abuse  of  taxing 
power. — The  due  process  clause  of  the 
fourteenth  amendment  does  not  relieve 
against  the  mere  abuse  of  the  taxing 
power  of  the  states,  the  only  security 
against  the  abuse  of  this  power  rests  in 
the  interest,  wisdom  and  justice  of  the 
representative  body,  and  its  relations  to 
its  constituents.  Michigan  Cent.  R.  Co.  v.  . 
Powers,  201  U.  S.  245,  295,  296.  50  L.  Ed. 
'44.  See,  also,  McCulloch  v.  Maryland,  4 
Wheat.  316,  428,  4  L.  Ed.  579;  Providence 
'ank  v.  Billings,  4  Pet.  514.  563,  7  L.  Ed. 
.'39;  Memphis  Gas-Light  Co.  v.  Taxing 
district,  109  U.  S.  39S,  400,  27  L.  Ed.  976; 
Home  Ins.  Co.  v.  New  York  State,  134  U. 
5.  594,  33  L-  Ed.  1025;  Maine  V.  Grand 
Trunk  R.  Co..  142  U.  S.  217,  35  L-  Ed. 
994;  Postal  Tele.  Cable  Co.  v.  Charleston, 
153  U.  S.  692,  699,  700,  38   L.  Ed.  871. 

A  tax  imposed  by  a  state  legislature, 
i>eing  otherwise  constitutional  and  valid, 
cannot  be  held  unconstitutional  as  de- 
priving persons  of  their  property  with- 
out compensation  or  without  due  process 
of  law  because  it  is  unjust  and  oppres- 
sive either  as  to  the  amount  thereof  or 
as  to  the  manner  of  its  imposition.  Horn 
Silver  Min.  Co.  v.  New  York,  143  U.  S. 
305,  36  L.  Ed.  1.64;  Delaware  Railroad 
Tax,  18  Wall.  206,  231,  21  L.  Ed.  888; 
New  Orleans  City,  etc.,  R.  Co.  v.  New 
Orleans,  143  U.  S.  192,  36  L.  Ed.  121; 
Memphis  Gas-Light  Co.  v.  Taxing  Dis- 
trict.   109  U.   S.   398,   400,   27    L.    Ed.   976. 

"The  distinct  ground  on  which  ^  this 
provision  of  the  constitution  of  the  United 
States  is  invoked  is  that  as  the  land  in 
question  is,  and  always  has  been,  used  as 
farm  land,  for  agricultural  purposes  only, 
subjecting  it  to  taxation  for  ordinary  city 
purposes  deprives  the  plaintiff  in  error  of 
his  property  without  due  process  of  law. 
It  is  alleged,  and  probably  with  truth, 
that  the  estimate  of  the  value  of  the  land 
for  taxation  is  very  greatly  in  excess  of 
its  true  value.  Whether  this  be  true  or 
not  we  can  not  here  inquire.  We  have 
so  often  decided  that  we  cannot  review 
and  correct  the  errors  and  mistakes  of 
the  state  tribunals  on  that  subject,  that  it 
is  only  necessary  to  refer  to  those  de- 
cisions, without  a  restatement  of  the  argu- 
ment on  which  they  rest.  State  Railroad 
Tax  Ca  =  es,  92  U.  S.  575,  23  L.  Ed.  663; 
Kennard  v.  Louisiana,  92  U.  S.  480,  23  L. 
Ed.  478;  Davidson  v.  New  Orleans,  96  U. 
S  97,  24  L  Ed.  616;  Kirtland  v.  Hotch- 
kiss.  100  U.  S.  491,  25  L.  Ed.  558;  Mis- 
souri v.  Lewis.  101  U.  S.  22.  25  L.  Ed. 
989;  National  Bank  v.  Kimball,  103  U.  S. 
732.  26  L.  Ed.  469."  Kelly  v.  Pittsburg, 
104  TJ.  S.  78.  26  L.  Ed.  658,  quoted  in 
French  v.  Barber  Asphalt  Paving  Co., 
181  U.   S.   324,  336,  45   L.   Ed.   879. 


That  special  assessment  is  oppressive. 
— To  determine  absolutely  and  con- 
clusively the  amount  of  the  tax  to  be 
iai-ed,  and  the  property  to  be  assessed 
and  upon  which  it  is  to  be  apportioned  are 
things  within  the  power  of  the  legisla- 
ture, whose  action  cannot  be  reviewed  in 
the  courts  upon  the  ground  that  it  acted 
unjustly  or  without  appropriate  and  ade- 
quate reason.  Spencer  v.  Merchant  125 
U.  S.  345,  31  L  Ed.  763,  approved  in 
French  v.  Barber  Asphalt  Paving  Co.,  181 
U.    S.    324,   337,    45    L.    Ed.   879. 

Where  the  legislature  practically  de- 
termined that  the  lands  described  in  an 
act  were  peculiarly  benefited  by  the  im- 
provement to  a  certain  specified  amount 
which  constituted  a  just  proportion  of  the 
whole  cost  and  expense;  although  it  may 
be  that  the  process  by  which  the  result 
was  reached  was  not  the  best  attainable, 
and  some  other  might  have  been  more 
accurate  and  just,  the  court  cannot  for 
that  reason  question  an  enactment  within 
the  general  legislative  power.  Spencer  v 
Merchant,  125  U.  S.  345,  31  L.  Ed.  763, 
approved  in  French  v.  Barber  Asphalt 
Paving  Co.',  181  U.  S.  324,  338,  45  L.  Ed. 
879. 

"Special  assessments  for  special  road  or 
street  improvements  very  often  are  op- 
pressive. But  that  the  legislative  power 
may  authorize  them,  and  may  direct  them 
to  be  made  in  proportion  to  the  frontage, 
area,  or  market  value  of  the  adjoining 
property  at  its  discretion,  is,  under  the 
decisions  no  longer  an  open  question." 
Mattingly  v.  District  of  Columbia,  97  U. 
S.  687,  692.  24  L.  Ed.  109S,  quoted  in 
French  v.  Barber  Asphalt  Paving  Co.,  181 
U.    S.   324,   335,   45    L.    Ed.    879. 

That  a  part  of  the  property  of  the  plain- 
tiff which  was  assessed  was  not  actually 
benefited  by  the  improvement  is  a  matter 
of  detail  with  which  the  federal  supreme 
court  has  no  authority  to  interfere  upon 
the  ground  that  it  constitutes  a  violation 
of  the  due  process  clause  of  the  four- 
teenth amendment.  Davidson  v.  New  Or- 
leans, 96  U.  S.  97,  106,  24  L.  Ed.  616.  See, 
also,  Spencer  v.  Merchant,  125  U.  S.  345, 
356,   31   L.    Ed.    763. 

"Neither  the  corporate  agency  by  which 
the  work  is  done,  the  excessive  price 
which  the  statute  allows  therefor,  nor  the 
relative  importance  of  the  work  to  the 
value  of  the  land  assessed,  nor  the  fact 
that  the  assessment  is  made  before  the 
work  is   done,  nor   that   the  "ent   is 

unequal  as  regards  the  benefits  conferred, 
nor  that  personal  judgments  are  rendered 
for  the  amount  assessed,  are  matters  in 
which  the  state  authorities  are  controlled 
by  the  federal  constitution."  Walston  v. 
Nevin,    128  U.  S.  I  .     Ed.    544; 

Davidson  V.  New  Orleans,  96  U.  S.  '.»7.  106, 
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of  the  police  power  in  such  manner  as  to  oppress  or  discriminate  against  a  class 
or  an  individual  the  courts  may  consider  and  give  weight  to  such  purpose  in 
considering  the  validity  of  the  ordinance.87 

(c)  Fundamental  Rights  and  Principles  Not  to  Be  Ignored,  nor  Specific  and 
Applicable  Provisions  of  the  Constitutions. — The  limit  of  the  full  control  which 
the  states  have  over  their  own  systems  of  law  and  procedure  is  found  in  the 
qualification  that  such  systems  must  not  work  a  denial  of  fundamental  rights 
nor  conflict  with  specific  and  applicable  provisions  of  the  federal  constitution; 
for  while  the  people  of  each  state  may  doubtless  adopt  such  system  of  laws  as 
best  conform  to  their  own  directions  and  customs,  the  people  of  the  entire  coun- 
try have  laid  down  in  the  constitution  of  the  United  States  certain  fundamental 
principles  to  which  each  member  of  the  Union  is  bound  to  accede  as  a  condition 
of  its  admission  as  a  state.88 

b.  Separation  of  Departments;  Delegation  of  Powers. — The  due  process 
clause  of  the  fourteenth  amendment  imposes  no  obligation  upon  the  people  of 
a  state,  in  forming  their  state  government,  to  keep  the  legislative,  executive  and 
judicial  departments  thereof  separate  and  distinct.  Unless  the  state  constitution 
forbids,  powers  which,  strictly  speaking",  pertain  to  one  department  of  the  govern- 
ment, may  be  devolved  upon  officials  belonging  to  another  department.     Powers 


24  L.  Ed.  616.    See,  also,  Spencer  v.  Mer- 
chant, 125  U.  S.  345,  356,  31  L.  Ed.  763. 

"So  the  determination  of  the  taxing  dis- 
trict and  the  manner  of  the  apportion- 
ment are  all  within  the  legislative  power. 
Spencer  v.  Merchant,  125  U.  S.  345,  31  L- 
Ed.  763;  Stanley  v.  Supervisors,  121  U.  S. 
535,  550,  30  L.  Ed.  1000;  Mobile  County  v. 
Kimball,  102  U.  S.  691,  26  L-  Ed.  23S; 
Hagar  r.  Reclamation  District,  No.  108, 
111  U.  S.  701,  28  L.  Ed.  569;  United  States 
V.  Memphis.  97  U.  S.  284,  24  L-  Ed.  937; 
Laramie  County  v.  Albany  County,  92  U. 
S.  307,  23  L-  Ed.  552."  Walston  v.  Nevin. 
128   U.   S.   578,  582,  32   L.    Ed.   544. 

The  adoption  of  an  ad  valorem  method 
of  assessing  the  lands  is  not  to  be  held  a 
violation  of  the  federal  constitution.  It  is 
one  of  those  matters  of  detail  in  arriving 
at  the  proper  and  fair  amount  and  pro- 
portion of  the  tax  that  is  to  be  levied  on 
the  land  with  regard  to  the  benefits  it  has 
received,  which  is  open  to  the  discretion 
of  the  state  legislature,  and  with  which 
this  court  ought  to  have  nothing  to  do. 
The  way  of  arriving  at  the  amount  may 
be  in  some  instances  inequitable  and  un- 
equal,  but   that   is   far   from   rising   to   the 

1  of  a  constitutional  problem  and  far 
from  a  case  of  taking  property  without 
due  process  of  law.  Fallbrook  Irrigation 
District  v.  Iiradley,  164  U.  S.  112,  176,  41 
1.    Ed 

Abuse  of  taxing  power  amounting  to 
confiscation  of  property. — Taxation  may 
be  of  such  a  nature,  however,  and  so 
burdensome  as  properly  to  be  character- 
ized a  taking  of  private  property  for  pub- 
lic use  without  jusl  compensation.  But 
in  order  to  bring  taxation  imposed  by  a 
state  or  under  its  authority  within  the 
of  the  fourteenth  amendment  of  the 
national    constitution,    the    case    should    be 

clearly  and  palpably  an  illegal  en- 
croachment  upon  private  rights  as  to  leave 

doubt  that   such  taxation,  by  its  neces- 


sary operation,  is  really  spoliation  under 
the  guise  of  exerting  the  power  to  tax. 
Henderson  Bridge  Co.  v.  Henderson  City, 
17:;   U.   S.   592,  614,   43   L.   Ed.   823. 

"The  federal  courts  ou.uht  not  to  inter- 
fere when  what  is  complained  of  is  the 
enforcement  of  the  settled  laws  of  the 
state  applicable  to  all  persons  in  like  cir- 
cumstances and  conditions,  but  only  when 
there  is  some  abuse  of  law,  amounting  to 
confiscation  of  property  or  deprivation  of 
personal  rights,  as  was  instanced  in  the 
case  of  Norwood  v.  Baker,  172  U.  S.  269, 
43  L.  Ed.  443."  Cass  Farm  Co.  v.  De- 
troit, 181  U.  S.  396,  398,  45  L-  Ed.  914; 
Detroit  v.  Parker,  181  U.  S.  399,  45  L.  Ed. 
917;  French  v.  Barber  Asphalt  Paving  Co., 
181  U.  S.  324,  45  L.  Ed.  879:  Tonawanda 
V.  Lvon,  181  U.  S.  389,  45  L-  Ed.  908; 
Wight  v.  Davidson,  181  U.  S.  371,  45  L. 
Ed.  900;  Hibben  v.  Smith,  191  U.  S.  310, 
325.   48    L.    Ed.    195. 

87.  Legislative  motives. — Dobbins  V. 
Los  Angeles,  195  U.  S.  223.  240,  49  L  Ed. 
169;  Daly  v.  Elton,  195  U.  S.  242,  49  L. 
Ed.  177.  See,  also,  the  title  CONSTITU- 
TIONAL  LAW.   vol     4.   p.   269. 

88.  Fundamental  principles  and  appli- 
cable provisions  of  constitution  not  to  be 
ignored. — Allen  v.  Georgia,  166  I  S.  13*, 
140,  41  L.  Ed.  949;  Hovey  v.  Elliott.  167 
U.  S.  409.  443,  42  L.  Ed.  215,  Holder 
Hardy,  169  U.  S.  366,  389,  42  L.  Ed.  780; 
Wilson  v  North  Carolina,  169  U.  S.  586, 
596.  43  L-  Ed.  865;  Bellingham  Bay.  etc, 
R.  Co.  v.  New  Whatcom,  172  U.  S  314, 
320,  -43  L.  Ed  460;  Brown  v.  New  Jersey, 
175  U.  S  172.  174,  44  L  Ed.  119;  Cincin- 
nati St.  R  Co.  v  Snell,  193  U.  S  30,  33, 
is  L  Ed.  604,  West  v.  Louisiana,  194  U. 
S    258,  263,  48  L.  Ed.  965;  Howard  v.  Ken- 

ky,  200  L.  S  164,  173,  50  L.  Ed  421; 
Ballard  V.  Hunter,  204  U.  S.  241.  262.  51 
L.  Ed.  461.  See,  also,  ante.  "Requires 
Conformity  to  Fundamental  Principles," 
II,  C,  4,  et  seq. 
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of  a  legislative  character  may  be  vested  in  subordinate  agencies,  or  devolved  upon 
the  courts  of  justice,  and  no  question  of  a  federal  nature  will  arise.  The  distri- 
bution which  a  state  may  make  of  its  governmental  powers,  or  what  functions  it 
may  devolve  upon  its  courts  of  justice,  are  matters  with  which  the  due  process 
clause  of  the  fourteenth  amendment  has  no  concern.89 


89.  As  requiring  separation  of  the  de- 
partments of  government. — Fallbrook  Irri- 
gation District  v.  Bradley,  1(34  U.  S.  112, 
178,  41  L.  Ed.  369;  Freeport  Water  Co. 
v.  Freeport,  180  U.  S.  587,  600,  601,  45  L. 
Ed.  679  (followed  in  Danville  Water  Co. 
v.  Danville,  180  U.  S.  619,  45  L.  Ed.  696; 
Rogers  Park  Water  Co.  v.  Fergus,  180  U. 
S.  624,  45  L.  Ed.  702);  Dreyer  v.  Illinois, 
187  U.  S.  71,  83,  47  L.  Ed.  79;  Ohio  v. 
Dollison,  194  U.  S.  445,  450,  48  L.  Ed. 
1062;  Carfer  v.  Caldwell,  200  U.  S.  293, 
296,  50  L.  Ed.  488.  See,  also,  the  title 
CONSTITUTIONAL  LAW,  vol.  4,  pp. 
167,   219,   289. 

Same;  Illinois  indeterminate  sentence 
act. — An  objection  that  the  Illinois  In- 
determinate Sentence  Act  of  1889  confers 
upon  executive  or  ministerial  officers 
powers  of  a  judicial  nature  does  not  pre- 
sent any  question  under  the  due  process 
clause  of  the  fourteenth  amendment. 
Dreyer  v.  Illinois,  187  U.  S.  71,  S4,  47  L. 
Ed.    79. 

Same;  powers  of  investigating  com- 
mittee.— Whether  the  action  of  a  state 
legislature  in  appointing  a  committee  for 
the  purpose  of  investigating  matters  set 
forth  in  the  resolution  and  clothing  it 
with  power  to  sit  and  compel  the  attend- 
ance of  witnesses  in  vacation,  is  or  is  not 
in  violation  of  a  provision  of  the  state 
constitution  declaring  that  the  legislative, 
executive  and  judicial  departments  shall 
be  separate  and  distinct  and  that  neither 
shall  exercise  the  powers  properly  belong- 
ing to  either  of  the  others,  is  solely  a 
question  for  the  state  courts  and  does  not 
present  any  question  under  the  due  proc- 
ess clause  of  the  fourteenth  amendment. 
An  individual  imprisoned  for  contempt  in 
refusing  to  attend  before  such  a  commit- 
tee can  obtain  no  relief  from  the  federal 
courts  under  the  due  process  clause,  but 
should  invoke  the  aid  of  the  state  court. 
Carfer  v.  Caldwell,  200  U.  S.  293.  296,  297, 
50  L.   Ed.  488. 

Same;  functions  of  state  court. — With 
what  functions  the  circuit  court  of  a  state 
may  be  invested  is  not  a  matter  of  fed- 
eral concern.  With  what  functions  they 
are  actually  vested  is  a  matter  of  con- 
struction upon  which  the  decision  of  the 
state  supreme  court  is  conclusive.  A 
water  company  cannot  therefore  object 
that  it  was  deprived  of  its  property  with- 
out due  process  of  law  upon  the  ground 
that  the  regulation  of  rates  is  a  legisla- 
tive and  not  a  judicial  act,  and  that  the 
power  to  review  and  determine  them 
given  by  a  state  law  to  the  circuit  court 
is  void.  Freeport  Water  Co.  v.  Freeport, 
180  U.  S.  587,  600,  601,  45   L   Ed.  679,  fol- 


lowed in  Danville  Water  Co.  v.  Danville, 
180  U.  S.  619,  45  L  Ed.  696;  Rogers  Park 
Water  Co.  v.  Fergus,  180  U.  S.  624,  45 
L.   Ed.  702. 

Same;  delegation  of  power  to  create 
corporations.—  An  objection  is  also  urged 
that  it  is  delegating  to  others  a  legislative 
right,  that  of  the  incorporating  of  public 
corporations,  inasmuch  as  the  act  vests  in 
the  supervisors  and  the  people  the  right 
to  say  whether  such  a  corporation  shall 
be  created,  and  it  is  said  that  the  legisla- 
ture cannot  so  delegate  its  power,  and 
that  any  act  performed  by  such  a  cor- 
poration by  means  of  which  the  property 
of  the  citizen  is  taken  from  him,  either  by 
the  right  of  eminent  domain  or  by  assess- 
ment, results  in  taking  such  property 
without  due  process  of  law.  We  do  not 
think  there  is  any  validity  to  the  argu- 
ment. The  legislature  delegates  no  power. 
It  enacts  conditions  upon  the  perform- 
ance of  which  the  corporation  shall  be 
regarded  as  organized  with  the  powers 
mentioned  and  described  in  the  act."  Fall- 
brook  Irrigation  District  v.  Bradley,  164 
U.    S.    112,   17S,   41   L    Ed.   3G'.i. 

Same;  failure  of  statute  to  define  terms, 
as  a  delegation  of  pov/er  to  the  judiciary. 
— A  local  option  statute  regulating  the 
sale  of  intoxicating  liquors,  is  not  ob- 
noxious to  the  due  process  clause  of  the 
fourteenth  amendment,  in  that  it  fails  to 
define  the  terms  "wholesale"  and  "retail' 
used  therein  and  therefore  delegates  leg- 
islative power  to  the  judiciary.  Even  if  a 
case  could  exist  in  which  the  kind  or  de- 
gree of  power  conferred  by  a  state  upon 
its  judicial  tribunals  could  become  an 
element  of  due  process  of  law  under  the 
fourteenth  amendment,  it  would  require 
something  more  extreme  than  the  failure 
to  define,  legislatively,  such  well-known 
terms  as  "wholesale"'  and  "retail."  Ohi" 
V.  Dollison,  194  U.  S.  445,  450,  48  L  Ed. 
1062. 

Same;  discretion  as  to  amount  of  pun- 
ishment.— The  Ohio  local  option  law  (Re- 
vised Statutes  of  Ohio,  §§  4364-20b), 
which  declares  a  person  guilty  of  a  viola- 
tion of  its  provisions  to  be  guilty  of  a 
misdemeanor,  and  imposes  maximum  and 
minimum  fines  as  penalties  for  the  fir-t 
and  second  offenses,  and  for  any  subs 
quent  offense  a  fine  of  not  less  than  two 
hundred  dollars  and  imprisonment  of  net 
more  than  sixty  day?  and  not  less  than 
ten  days,  is  not  wanting  in  due  procc-- 
by  reason  of  the  discretion  vested  in  the 
court  as  to  the  amount  of  the  punishment. 
It  i^  n"t  an  extreme  discretion  to  commit 
to  the  jndemenl  of  a  curt  in  the  manner 
provided    by    said    statute    the    amount    of 


538 


DUE  PROCESS  OF  LAW. 


c.  State  Courts;  Their  Organization  and  Jurisdiction. — See  ante,  "Sep- 
aration of  Departments,  Delegation  of  Powers,"  VI,  A,  8,  b.  See,  also,  the 
title  Constitutional  Law,  vol.  4,  pp.  167,  219,  289. 

d.  Qualifications,  Pozcers,  Tenure  and  Removal  of  State  Officers. — These 
are  matters  entirely  of  state  concern.  In  its  internal  administration  the  state  has 
entire  freedom  of  choice  as  to  the  creation  of  offices  for  purely  state  purposes, 
as  to  the  powers  vested  in  its  officials,  and  as  to  the  terms  upon  which  they  shall 
hold  their  respective  offices,  and  the  procedure  whereby  they  may  be  removed.  In 
such  matters,  the  decision  of  the  state  court,  that  the  procedure  by  which  an  of- 
ficer has  been  suspended  or  removed  from  his  office  was  constitutional  and  valid, 
will  not,  in  general,  involve  any  question  for  review  under  the  due  process  clause 
of  the  fourteenth  amendment.  At  any  rate,  the  facts  would  have  to  be  most  rare 
and  exceptional  which  would  give  rise  to  a  federal  question  in  a  case  of  this 
nature.90  A  state  statute  regulating  proceedings  for  the  removal  of  a  person 
from  a  state  office  is  not  repugnant  to  the  constitution  of  the  United  States  if  it 
provides  for  bringing  the  party  against  whom  the  proceeding  is  had  into  court, 
and  notifying  him  of  the  case  he  has  to  meet,  for  giving  him  an  opportunity  to 
be  heard  in  his  defense,  and  for  the  deliberation  and  judgment  of  the  court.91 


punishment  to  impose  for  illegal  liquor 
selling.  Ohio  v.  Dollison,  194  U.  S.  445, 
451,  48  L.   Ed.   1062. 

90.  Qualification,  tenure  and  removal  of 
state  officers. — Kennard  v.  Louisiana.  92 
U.  S.  480,  23  L.  Ed.  478;  Foster  v.  Kansas, 
112  U.  S.  201,  206,  28  L.  Ed.  629;  Boyd  V. 
Nebraska,  143  U.  S.  135,  36  L.  Ed.  103; 
Wilson  v.  North  Carolina,  169  U.  S-  586, 
43  L.  Ed.  865;  Taylor  v.  Beckham,  178 
U.  S.  548,  573,  44  L.  Ed.  11S7.  See,  also, 
the  title  CONSTITUTIONAL  LAW,  vol. 
4,    pp.    166,    167. 

The  procedure  provided  by  a  valid  state 
law   for   the   purpose   of   changing   the    in- 
cumbent   of   a    state    office,    or   for    trying 
the  title  of  such   office  in   case  of  contest, 
will   not   in    general   involve   any   question 
for  review  by  the  federal  supreme  court. 
What  kind  and  how  much  of  a  hearing  the 
encumbent  should  have  before  removal,  or 
what  sort  of  a  proceeding  should  be  used 
for  the  purpose   of  determining  the   ques- 
tion of  title  are  matters  for  the  state  leg- 
islature   to    determine,    having    regard    to 
the    constitution    of    the    state.      In    such 
matters    the    decision    of    the    state    court 
that    the    procedure    by   which    an    officer 
has  been  suspended  or  removed  from  of- 
fice, or  by  which  a  contested  title  has  been 
determined,  was  regular  and  was  under  a 
constitutional  and  valid  statute,  must  gen- 
erally be   conclusive  upon   the   federal   su- 
preme  court.     Wilson  v.    North   Carolina, 
169  U.  S.  586,  593,  43  L-  Ed.  865;  Taylor  v. 
Beckham,    178    U.    S.    548,   573,   44   L.    Ed. 
1187. 

But  a  proceeding  to  try  a  contested 
title  may  involve  a  federal  question  where 
one  contestant  is  denied  a  right  con- 
ferred bv  the  constitution  or  laws  of  the 
United  States.  Boyd  v.  Thayer,  143  U. 
S.   155,  36  L  Ed.  103. 

Powers  of  state  executive;  reprieves 
and  pardons. — The  power  of  the  governor 
,,f  to   k'rant    reprieves   in    the    case 

of    persons    condemned    to   capital    punish- 
ment depends  upon  the  state  constitution 


and  laws,  and  the  action  of  the  governor 
in  granting  or  refusing  to  grant  a  re- 
prieve presents  no  question  under  the  due 
process  clause  of  the  fourteenth  amend- 
ment. Rogers  v.  Peck,  199  U.  S.  425,  436, 
50  L.   Ed.   256. 

Whether  it  is  lawful  for  the  governor 
of  the  state  to  grant  a  respite  to  a  person 
condemned  to  death,  and  whether  such  a 
respite  was  lawfully  granted,  is  purely  a 
question  of  state  law  to  be  determined 
by  the  state  courts.  Neither  the  due 
process  clause  nor  any  other  provision  of 
the  federal  constitution  grants  or  forbids 
to  the  governor  of  the  state  the  right  to 
stay  the  execution  or  sentence.  Storti  v. 
Massachusetts,  183  U.  S.  138,  142,  46  L. 
Ed.   120. 

91.  Same;  procedure  to  remove. — Ken- 
nard v.  Louisiana,  92  U.  S.  480,  23  L.  Ed. 
478;  Foster  v.  Kansas,  112  U.  S.  201,  206, 
28  L.  Ed.  629.  See,  also,  the  title  CON- 
STITUTIONAL   LAW,   vol.    4,   p.    167. 

The  state  of  Louisiana  passed  an  act 
entitled  "An  act  to  regulate  proceedings 
in  contestations  between  persons  claiming 
a  judicial  office."  Section  one  provides 
that  "in  any  case  in  which  a  person  may 
have  been  appointed  to  the  office  of  judge 
of  any  court  of  this  state,  and  shall  have 
been  confirmed  by  the  senate,  and  com- 
missioned thereto,  *  *  *  such  commission 
shall  be  prima  facie  proof  of  the  right  of 
such  person  to  immediately  hold  and  ex- 
ercise such  office."  Section  two  provides 
"that  if  any  person,  being  an  incumbent 
of  such  office,  shall  refuse  to  vacate  the 
same,  and  turn  the  same  over  to  the  per- 
son so  commissioned,  such  person  so  com- 
missioned <dia!l  have  the  right  to  proceed 
by  rule  before  a  court  of  competent  ju- 
risdiction, to  have  himself  declared  to  be 
entitled  to  such  office,  and  to  be  inducted 
therein.  Such  rule  shall  be  taken  con- 
tradictorily with  such  incumbent,  and  shall 
be  made  returnable  within  twenty-four 
hours,  and  shall  be  tried  immediately  with- 
out jury,  and  by  preference  over  all  mat- 
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e.  As  to  Power  of  State  to  Define  and  Punish  Crime. — See  the  title  Consti- 
tutional Law,  vol.  4,  pp.  170.  390.  And  see  post,  "As  to  the  Power  of  the 
States  to  Define  and  Punish  Crime  and  Regulate  Criminal  Proceedings,"  VI,  E, 
20,  a. 

f.  As  to  What  Shall  Constitute  an  Actionable  Wrong;  Damages  Recoverable. 
— As  previously  stated,  the  power  and  duty  of  protecting  the  individual  against 
the  wrongful  acts  of  other  individuals  rests  now,  as  it  always  did,  primarily3  with 
the  states.92  It  follows,  therefore,  that  generally  speaking,  it  is  for  the  state 
to  prescribe  what  shall  constitute  an  actionable  injury  to  person,  property  or  repu- 
tation under  its  laws,  and  the  amount  and  measure  of  damages  recoverable 
therefor.93 


ter  or  causes  depending  in  such  court; 
*  *  *  and  the  judgment  thereon  shall  be 
signed  the  same  day  of  rendition."  The 
next  section  provides  that  an  appeal,  if 
taken,  shall  be  applied  for  within  one  day 
alter  the  rendition  of  the  judgment,  and 
be  made  returnable  to  the  supreme  court 
within  two  days.  The  appeal  has  prefer- 
ence over  all  other  business  in  that  court, 
and  the  judgment  thereon  is  final  after 
the  expiration  of  one  day.  Held,  that  the 
state,  by  proceedings  under  this  act,  which 
resulted  in  a  judgment  adverse  to  the  title 
of  the  plaintiff  in  error  to  a  certain  ju- 
dicial office,  did  not,  through  her  judici- 
ary, violate  that  clause  of  the  fourteenth 
amendment  to  the  constitution  of  the 
United  States  which  declares,  '"nor  shall 
any  state  deprive  any  person  of  life,  lib- 
erty, or  property,  without  due  process  of 
law."  Kennard  v.  Louisiana,  92  U.  S.  480, 
23  L.   Ed.   478. 

Chapter  320  of  the  Laws  of  North  Caro- 
lina, 1891,  creating  a  state  railroad  com- 
mission, provided,  in  part,  that  if  any  com- 
missioner should  become  possessed  of  any 
of  the  stocks  or  bonds  of  any  ef  the  rail- 
road companies,  or  act  as  the  agent  or 
employee  of  any  such  company,  or  should 
in  any  wise  become  disqualified  to  act, 
it  should  be  the  duty  of  the  governor  to 
suspend  him  from  office  and  to  report 
the  fact  of  his  suspension,  together  with 
the  reason  therefor,  to  the  next  general 
assembly:  whereupon  the  question  of  his 
removal  from  office  was  to  be  determined 
by  a  majority  of  the  general  assembly  in 
joint  session,  the  failure  of  the  general 
assembly  to  confirm  the  suspension  from 
office  to  operate  as  a  reinstatement  of  the 
suspended  commissioner  together  with 
payment  of  salary  during  the  time  he  was 
suspended.  Held,  that  this  act,  as  con- 
strued by  the  supreme  court  of  the  state, 
was  a  valid  and  constitutional  enactment, 
and  that  a  commissioner  removed  bv  the 
governor  pursuant  thereto  was  not  de- 
prived of  his  property  without  due  proc- 
ess of  law.  Wilson  v.  North  Carolina, 
100  TJ.  S.  586,  43  L.  Ed.  865. 

Determination  of  contested  title  by  leg- 
islature—See the  title  CONSTITU- 
TIONAL LAW.  vol.  4,  p.  327. 

92.  Power  to  define  actionable  wrongs; 
damages  recoverable. — See  ante,  "No 
Radical     Change     in     Theory     of    Govern- 


ment;   a    Restriction    upon    State    Action 
Only,"  VI,  A,  7. 

93.  Same. — Missouri  Pac.  R. '  Co  v 
Humes,  115  U.  S.  512,  523,  29  L.  Ed.  463; 
Minneapolis,  etc.,  R.  Co.  v.  Beckwith,  129 
U.  S.  26,  32  L.  Ed.  585;  Missouri,  etc.,  R. 
Co.  v.  Haber,  169  U.  S.  613,  626,  42  L. 
Ed.  878;  Cincinnati,  etc.,  R.  Co.  v.  Bohon, 
200  U.  S.  221,  226,  50  L  Ed.  448;  Martin 
v.  Pittsburg,  etc.,  R.  Co.,  203  U.  S.  284, 
295,  51  L.  Ed.  184.  See,  also,  the  title 
CONSTITUTIONAL  LAW,  vol.  4,  pp. 
172,  364,  381,  386. 

Recovery  of  remote  damages.— "There 
is  no  inhibition  upon  a  state  to  impose 
such  penalties  for  disregard  of  its  police 
regulations  as  will  insure  prompt  obedi- 
ence to  their  requirements.  For  what  in- 
juries the  party  violating  their  require- 
ments shall  be  liable,  whether  immediate 
or  remote,  is  a  matter  of  legislative  dis- 
cretion." Minneapolis,  etc..  R.  Co.  v. 
Emmons,  149  U.  S.  364,  367,  37  L  Ed. 
769.  See,  also,  Marchant  v.  Pennsylvania 
R.    Co.,    153   U.   S.   380,   38    L.    Ed.    751. 

Therefore  a  railroad  company  is  not 
deprived  of  its  property  without  due  proc- 
ess of  law  by  reason  of  a  state  law  and 
practice  which  allows  a  landowner  to  re- 
cover damages  for  the  diminution  of 
value  in  his  farm  caused  by  the  failure  of 
the  company  to  fence  its  road  and  to 
construct  proper  cattle  guards  as  required 
by  law.  Minneapolis,  etc.,  R.  Co.  7'. 
Emmons,  149  U.  S.  364,  368,  37  L.   Ed.  769. 

Actions  against  carriers;  injuries  to 
postal  clerks  on  trains. — No  vested  or  prop- 
erty right  is  taken  away  by  a  state  law 
which  prevents  a  recovery  or  which  limits 
the  amount  which  may  be  recovered  by  a 
certain  class  of  persons  against  carriers 
of  goods  or  passengers  for  injuries  sus- 
tained by  the  persons  or  the  goods  car- 
ried. The  right  to  recover  damages 
against  a  carrier,  in  the  absence  of  stat- 
ute, does  not  prevent  the  state  from  in- 
creasing or  decreasing  the  carriers  lia- 
bility by  a  statute  affecting  cases  there- 
after arising.  Martin  v.  Pitt*burcr,  etc..  R. 
Co.,    303    U.    S.    2M.    2f5,    51    L.    Ed.    1*4. 

A  statute  wlrich  places  postal  clerks 
upon  trains  in  the  same  class  as  employe 
and  others  not  passengers,  and  prevents 
them  from  recovering  damages  against 
the  railroad  for  personal  injuries  rxceot 
in  those  cases  in   which  a  recovery  would 
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g.  As  a  Limitation  upon  the  Police  Power. — The  due  process  clause  of  the 
fourteenth  amendment  was  not  designed  to  restrict  the  police  power  of  the  slates, 
either  in  its  general  scope  or  as  to  the  subjects  upon  which  it  may  be  lawfully 
exerted.94  The  possession  and  enjoyment  of  all  rights  are  subject  to  reasonable 
regulations  essential  to  the  safety,  health,  peace,  good  order  and  morals  of  the 
community.  Even  the  liberty  protected  by  the  fourteenth  amendment  and  the 
rights  inhering  therein  do  not  imply  unrestricted  license  to  act  according  to  one's 
own  will,  but  are  subject  to  such  reasonable  restraints  as  may  be  required  for  the 
general  good.95  Likewise  the  use  and  enjoyment  of  property  may  be  subjected 
to  an  indefinite  variety  of  restraints,  lessening  and  perhaps  destroying  its  value 


be  permitted  to  employees  and  others  not 
passengers,  is  not  unconstitutional  as 
denying  to  postal  clerks  the  equal  pro- 
tection of  the  law  or  as  depriving  them 
of  any  vested  property  right  without  due 
process  of  law.  Martin  v.  Pittsburg,  etc., 
R.    Co.,  203   U.   S.  284,   296,  51   L-    Ed.    184. 

Injuries  to  reputation;  reputation  as 
property. — Even  if  reputation  can  be 
deemed  property  within  the  meaning  of 
the  fourteenth  amendment,  a  state  court 
does  nothing  that  can  be  regarded  within 
the  meaning  of  the  constitution  as  de- 
priving a  plaintiff  of  his  reputation  where 
it  only  adjudges  that  alleged  libelous 
words  used  in  a  pleading  in  another  suit 
cannot  be  made  the  foundation  of  an  ac- 
tion for  damages.  If  it  errs  in  so  declar- 
ing, it  is  an  error  as  to  a  matter  of  gen- 
eral law  and  involves  no  question  of  a 
federal  nature;  still  less  does  it  involve 
an  error  which  in  a  legal  sense  deprives 
the  plaintiff  of  his  reputation.  Such  a 
decision  leaves  his  reputation  as  it  was 
and  only  adjudges  that  he  cannot  pro- 
ceed against  the  defendants,  and  by  judg- 
ment and  execution  subject  their  property 
in  violation  of  what  the  court  deems  to  be 
the  principles  of  law  governing  the  case. 
Abbott  v.  Tacoma  Bank,  175  U.  S.  409, 
414.   44   L-    Ed.    217. 

Punitive  damages;  double  damages  in 
case  of  failure  to  fence  track. — A  statute 
which  imposes  upon  railroad  companies  a 
liability  for  damages  in  double  the  value 
of  the  property  in  cases  of  livestock  in- 
jured by  trains  when  the  injury  took 
place  at  a  point  at  which  the  company 
might  have  maintained  a  fence  along  the 
track,  but  failed  to  do  so,  is  a  valid  police 
illation,  and  is  not  unconstitutional  as 
denying  to  railroad  companies  the  equal 
protection  of  the  laws,  or  as  depriving 
them  of  their  property  without  due  proc- 
ess <>f  law,  in  violation  of  the  provisions 
of  the  fourteenth  amendment.  Minneapo- 
lis, etc.,  R.  Co.  v.  Beckwith,  129  U.  S. 
26,  32  L.  Ed.  585;  Missouri  Pac.  R.  Co.  v. 
Humes,  115  U.  S.  512,  523,  29  L.  Ed.  463; 
Minneapolis,  etc.,  R.  Co.  v.  Emmons,  149 
U.  S.  364,  ::7  L.  Ed.  709.  See,  also,  the 
title  CONSTITUTIONAL  LAW,  vol.  4,- 
p.    381, 

The  imposition  of  punitive  or  exem- 
plary damages  in  such  cases  (animals 
killed  where  company  had  refused  to  fence 
track-,  as  required   by  law)   cannot  be  op- 


posed as  in  conflict  with  the  prohibition 
against  the  deprivation  of  property  with- 
out due  process  of  law.  It  is  only  one 
mode  of  imposing  a  penalty  for  the  vio- 
lation of  duty,  and  its  propriety  and  le- 
gality have  been  recognized,  as  stated  in 
Day  v.  Woodworth,  13  How.  363,  371,  14 
L.  Ed.  182,  by  repeated  judicial  decisions 
for  more  than  a  century.  Its  authoriza- 
tion by  the  law  in  question  to  the  extent 
of  doubling  the  value  of  the  property  de- 
stroyed, or  of  the  damage  caused,  upon 
refusal  of  the  railway  company,  for  thirty 
days  after  notice  of  the  injury  committed, 
to  pay  the  actual  value  of  the  property  or 
actual  damage,  cannot  therefore  be  justly 
assailed  as  infringing  upon  the  fourteenth 
amendment  of  the  constitution  of  the 
United  States.  Minneapolis,  etc.,  R.  Co. 
V.  Beckwith,  129  U.  S.  26,  36,  32  L-  Ed. 
585. 

Permitting  joint  action  against  employer 
and  employee. — An  employer,  sued  jointly 
with  an  employee,  because  of  injuries 
arising  from  the  joint  and  concurring 
negligence  of  both,  is  not  deprived  of  his 
property  without  due  process  because  of 
the  fact  that  he  is  thereby  deprived  of  a 
recovery  over  against  the  employee. 
Southern  Ry.  Co.  v.  Carson,  194  U.  S.  136, 

48  L.    Ed.    907. 

94.  As  a  limitation  upon  the  police 
power. — Mugler  v.  Kansas,  123  U.  S.  623, 
31  L.  Ed.  205;  Compagnie  Francaise  v. 
Louisiana  State  Board  of  Health,  186  U. 
S.  380,  393,  46  L.  Ed.  1209;  Reid  v.  Colo- 
rado, 187  U.  S.  137,  151,  47  L-  Ed.  108; 
Lochner   v.    New   York,    198    U.    S.   45,   53, 

49  L-  Ed.  937;  Howard  v.  Kentucky,  200 
U.  S.  164,  173,  50  L.  Ed.  421.  See,  also,  the 
title  CONSTITUTIONAL  LAW,  vol.  4, 
p.  356.  And  see  post,  "Generally,  under 
the  Police  Power,"  VI,  C,  2,  a;  "In  the 
Exercise  of  the  Police  Power,"  VI,  D,  2, 
b,    (4),    (b),   et   seq. 

95.  Same;  liberty  subject  to  reasonable 
restraints. — Crowley  v.  Christensen,  137  U. 
S.  86,  34  L.  Ed.  620;  Gundling  v.  Chicago, 
177  U.  S.  183,  188,  44  L-  Ed.  725;  Jacob- 
son  v.  Massachusetts,  197  U.  S.  11,  26,  49 
L.  Ed.  643;  California  Reduction  Co.  V. 
Sanitary  Reduction  Works,  199  U.  S.  306, 
321,  50  L.  Ed.  204;  Gardner  v.  Michigan, 
199  U.  S.  325,  50  L.  Ed.  212;  Moeschen  V. 
Tenement  House  Dept.,  203  U.  S.  583,  51 
L.  Ed.  328;  Halter  v.  Nebraska,  205  U. 
S.   34,  42,  51   L.   Ed.   699. 
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for  certain  purposes,  which  the  owner,  in  so  far  as  the  fourteenth  amendment  is 
concerned,  is  powerless  to  prevent  or  redress.140 

But  Confers  No  License  to  Use  Police  Power  as  an  Instrument  of  De- 
struction.— It  is  not  to  he  understood,  however,  from  the  doctrine  as  here 
stated,  that  the  states  are  at  liberty  to  turn  the  police  power  into  an  instrument 
for  the  destruction  of  private  rights  of  person  or  property  without  rhyme  or 
reason  or  compensation  for  property  taken.  It  is  only  reasonable  regulations 
having  some  bona  fide  adaptation  to  the  accomplishment  of  some  lawful  end  which 
are  permitted,  and  even  of  this  the  legislature  is  not  the  final  judge.  The  legis- 
lature may  not,  under  the  guise  of  protecting  and  promoting  the  public  safety, 
health,  morals  or  general  welfare  arbitrarily  interfere  with  private  business  or 
with  personal  and  property  rights:  and  if  legislation  enacted  for  the  ostensible 
purpose  of  promoting  the  public  safety,  health,  morals,  or  general  welfare,  has  no 
real  or  substantial  connection  with  the  public  object  sought  to  be  accomplished, 
or  if  it  is  arbitrary  and  unreasonable,  or  beyond  the  necessities  of  the  case,  the 
judiciary  will  disregard  mere  forms  and  interfere  for  the  protection  of  rights 
injuriously  affected  by  such  illegal  action.97 

9.  Legislative  Power  Limited  to  Persons  and  Property  within  the  Ter- 
ritorial Jurisdiction  of  the  State;. — It  is  elementary  that  the  legislative  and 
judicial  power  of  each  state  is  bounded  by  its  territorial  limits,  and  that  any  at- 
tempt to  project  the  same  beyond  state  lines  and  to  impose  any  burden,  liability 
or  restriction  upon  persons  or  property  not  within  the  territorial  jurisdiction  of 
the  state,  and  therefore  not  subject  to  its  laws  nor  to  the  processes  of  its  courts, 
is  in  direct  conflict  with  the  due  process  clause  of  the  fourteenth  amendment.98 


96.  Same;  use  and  enjoyment  of  prop- 
erty.—Munn  V.  Illinois,  94  U.  S.  113,  125, 
24  L.  Ed.  77;  Railroad  Co.  v.  Richmond, 
96  U.  S.  521,  529.  24  L.  Ed.  734;  Fer- 
tilizing Co.  v.  Hvde  Park,  97  U.  S.  659, 
24  L-  Ed.  1036;  Mugler  v.  Kansas,  123  U. 
S.  623.  668.  31  L-  Ed.  205;  Powell  v. 
Pennsylvania,  127  U.  S.  67S,  687,  32  L- 
Ed.  253;  Charlotte,  etc.,  R.  Co.  v.  Gibbes, 
142  U.  S.  386,  393,  35  L.  Ed.  1051;  Sweet 
V.  Rechel,  159  U.  S.  380,  398.  40  L.  Ed.  188; 
Chicago,  etc.,  R.  Co.  v.  Chicago,  166  U. 
S.  226,  255,  41  L-  Ed.  979;  Camfield  v. 
United  States,  167  U.  S.  518,  522,  42  L. 
Ed.  260;  Orient  Ins.  Co.  v.  Daggs,  172  U. 
S.  557,  566.  43  L-  Ed.  552;  L'Hote  v.  New 
Orleans,  177  U.  S.  587,  597,  44  L.  Ed.  899; 
California  Reduction  Co.  v.  Sanitary  Re- 
duction Works,  199  U.  S.  306,  324,  50  L. 
Ed.  204;  Moeschen  v.  Tenement  House 
Dept.,  203  U.  S.  583,  51  L.  Ed.  328.  See, 
also,  post,  "In  the  Exercise  of  the  police 
Power."   VI,    D.    2.   b,    (4),    (hi.   et_  seq._ 

97.  Police  power  not  unlimited;  judicial 
review.— Mugler  v.  Kansas,  123  U.  S.  623, 
669.  31  L.  Ed.  205;  Minnesota  v.  Barber, 
136  U.  S.  313,  320,  34  L.  Ed.  455;  Lawton 
V.  Steele,  152  U.  S.  133,  137,  38  L.  Ed. 
385;  H olden  v.  Hardy,  169  U.  S.  366,  398, 
42  L.  Ed.  780;  Orient  Ins.  Co.  v.  Daggs, 
172  U.  S.  557,  566.  43  L.  Ed.  552;  Wiscon- 
sin, etc.,  Railroad  v.  Jacobson,  179  U.  S. 
2S7.  301.  45  L.  Ed.  194;  Connolly  v.  Union 
Sewer  Pipe  Co.,  184  U.  S.  540,  548,  46  L. 
Ed  679;  Reid  v.  Colorado,  187  U.  S. 
137.  151,  47  L.  Ed.  108;  Otis  v.  Parker. 
187  U.  S.  606.  608,  47  L.  Ed.  323;  Dobbins 
V.  Los  Angeles,  195  U.  S.  223,  235.  49  L. 
Ed.  169;  Daly  v.  Elton,  195  U.  S. 
242,      49      L.      Ed.      177;      California      Re- 


duction Co.  v.  Sanitary  Reduction 
Works,  199  U.  S.  306,  50  L-  Ed.  204; 
Chicago,  etc..  R.  Co.  v.  Illinois.  200  U.  S. 
561,  595,  50  L.  Ed.  596;  West  Chicago  St. 
R.  Co.  v.  Illinois,  201  U.  S.  506,  526,  50 
E.  Ed.  845;  Union  Bridge  Co.  v.  United 
States,  204  U.  S.  364,  397.  51  L.  Ed.  523. 
See,  also,  the  title  CONSTITUTIONAL 
LAW,  vol.   4,  p.   357. 

98.  Powers  of  legislature  limited  to  per- 
sons and  property  within  territorial  ju- 
risdiction.— Kendall  v.  United  States,  12 
Pet.  524.  623,  9  L.  Ed.  1181;  Rhode  Island 
v.  Massachusetts,  12  Pet.  657,  9  L.  Ed. 
1233:  Ableman  v  Booth,  21  How  506,  16 
L.  Ed.  169;  Railroad  Co.  v.  Jackson,  7 
Wall.  262,  19  L.  Ed.  88;  Railroad  Co.  v. 
Trimble.  10  Wall.  367,  19  L.  Ed.  948; 
State  Tax  on  Foreign-Held  Bonds,  15 
Wall.  300,  21  L.  Ed.  179;  Dean  v.  Nelson, 
10  Wall.  158.  172.  19  L.  Ed.  926;  Lasere  v. 
Rochereau,  17  Wall.  437,  21  L.  Ed.  694, 
Tappan  v.  Merchants'  Nat.  Bank,  19  Wall. 
490.  499,  22  L.  Ed.  189;  Hart  v.  Sansom, 
110  U.  S.  151,  155,  28  L.  Ed.  101;  Freeman 
V.  Alderson.  119  U  S.  185,  187,  30  L.  Ed. 
372:  Pennoyer  v.  Neff,  95  U.  S.  714,  732, 
24  L.  Ed.  565;  Hiding  v.  Raw  Valley  R.. 
etc.  Co.,  130  U.  S.  559,  564,  32  L  Ed. 
1045;  Owens  v.  H-enry,  161  U.  S.  642,  646, 
40  L.  Ed.  837;  Allgevcr  v.  Louisiana,  165 
U.  S.  578.  590,  41  L.  Ed.  832  (distinguish- 
ing Hooper  v.  California,  155  U  S.  648, 
39  L.  Ed.  297);  Dewey  V.  Des  Moines.  17:: 
U.  S.  193,  202,  43  L.  Ed.  665:  Roller  V 
Holly.    176   U.    S.    398,    406,    44    L     Ed.    520. 

Nutting   v.    Massachusetts,   183   U.   S.   5 

46  L-  Ed.  324;  Louisville,  etc..  Ferry  Co. 
V.  Kentucky.  188  U.  S.  385,  398,  17  L.  Ed 
513;    Corry    v.    Baltimore,    196    U.    S.    466, 
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B.    As  to  Acts  Illegal  under  State  Law;  as  Requiring1  Proceedings  to 

Comply  with  State   Laws — 1.    Fourteenth  Amendment  Does  Not  Make 
Observance  of  State  Law  a  Requisite  of  Due  Process. — The  requirement  of 


477,  49  L-  Ed.  56G;  Delaware,  etc.,  R.  Co. 
v.  Pennsylvania,  198  U.  S-  341,  358,  49  L. 
Ed.  1077;  Union,  etc.,  Transit  Co.  v.  Ken- 
tucky, 199  U.  S.  194,  204,  50  L-  Ed.  150; 
Haddock  v.  Haddock,  201  U.  S.  562,  567, 
50  L.  Ed.  867.  See,  also,  the  title  CON- 
STITUTIONAL  LAW,  vol.   4,  p.   344. 

Taxation  of  persons  or  property  be- 
yond state  limits. — This  doctrine  is  well 
illustrated  by  laws  attempting  to  impose 
taxes,  upon  persons  or  property  beyond 
state  limits,  it  being  well  settled  that  such 
acts  are  void  as  taking  property  without 
due  process.  State  Tax  on  Foreign-Held 
Bonds,  15  Wall.  300,  323,  21  L.  Ed.  179; 
Pullman's  Palace  Car  Co.  v.  Pennsyl- 
vania, 141  U.  S.  18,  25,  35  L.  Ed.  613; 
Savings,  etc.,  Society  v.  Multnomah 
County,  169  U.  S.  421,  42  L.  Ed.  803; 
Dewey  v.  Des  Moines,  173  U.  S.  193,  202, 
43  E.  Ed.  665;  Louisville,  etc.,  Ferry  Co. 
V.  Kentucky,  188  U.  S.  385,  47  L.  Ed.  513; 
Fargo  v.  Hart,  193  U.  S.  490,  499,  48  L. 
Ed.  761;  Delaware,  etc.,  R.  Co.  v.  Penn- 
sylvania, 198  U.  S.  341,  49  L.  Ed.  1077; 
Union,  etc.,  Transit  Co.  v.  Kentucky,  199 
U.  S.  194,  204,  50  L.  Ed.  150.  See,  also, 
the  title  CONSTITUTIONAL  LAW,  vol. 
4,  p.  347,  et  seq. 

Application  of  unit  system  to  railroad, 
telegraph  and  express  companies. — See 
the  titles  CONSTITUTIONAL  LAW, 
vol.    4,   pp.   349,  498;    TAXATION. 

Taxation  of  franchise  granted  by  an- 
other state. —  It  is  not  competent  for  Ken- 
tucky, under  the  charter  granted  by  it, 
and  under  the  constitution  of  the  United 
States,  to  tax  the  franchise  which  one  of 
its  corporations,  a  ferry  company,  law- 
fully acquired  from  Indiana  authorizing 
said  company  to  maintain  a  ferry  across 
the  Ohio  River  from  the  Indiana  shore  to 
the  Kentucky  shore,  and  which  franchise 
or  incorporeal  hereditament  has  its  situs, 
for  purposes  of  taxation,  in  Indiana.  Be- 
yond all  question  the  ferry  franchise  de- 
rived from  Indiana  is  an  incorporeal 
hereditament  derived  from  and  having  its 
A  situs  in  that  state.  It  is  not  within 
the  jurisdiction  of  Kentucky  The  taxa- 
tion of  that  franchise  or  incorporeal 
hereditament  by  Kentucky  is  a  deprivation 
by  that  state  of  the  property  of  the  ferry 
company  without  due  process  of  law  in 
violation  of  the  fourteenth  amendment  of 
the  constitution  of  the  United  States  as 
much  so  as  if  the  state  taxed  the  real  es- 
tate owned  by  that  company  in  Indiana. 
Louisville,  etc.,  Ferry  Co.  v.  Kentucky, 
188   U.    S.   385.  398,  47   L    Ed.    513. 

Taxation  of  capital  stock  at  enhanced 
value  due  to  property  owned  without  the 
state. — The  state  cannot  tax  tangible  prop- 
erty permanently  outside  the  state  and 
having  no  situs  within  the  state.  Neither 
can  it  attain  the  same  end  by  taxing  the 


enhanced  value  of  the  capital  stock  of  the 
corporation  which  arises  from  the  value 
of  the  property  beyond  the  jurisdiction  of 
the  state.  To  do  so  is  to  deprive  the 
company  of  its  property  without  due 
process  of  law.  Delaware,  etc.,  R.  Co.  v. 
Pennsylvania,  198  U.  S.  341,  356,  49  L 
Ed.    1077. 

"A  tax  on  the  value  of  the  capital  stock 
of  a  corporation  is  a  tax  on  the  property 
in  which  that  capital  is  invested,  and  in 
consequence  no  tax  can  thus  be  levied 
which  includes  property  that  is  otherwise 
exempt.  Bank  v.  New  York  City  2 
Black  620,  17  L  Ed.  451;  Bank  Tax  Case, 
2  Wall.  200,  17  L.  Ed.  793;  Pullman's 
Palace  Car  Co.  v.  Pennsylvania,  141  U.  S 
18,  25,  35  L  Ed.  613;  Fargo  v.  Hart,  193 
U.  S.  490,  499,  48  L.  Ed.  761."  Delaware, 
etc.,  R.  Co.  v.  Pennsylvania,  198  U.  S.  341, 
353,    49    L.    Ed.    1077. 

Tax  upon  corporate  franchise  or  busi- 
ness computed  by  percentage  upon  capital 
stock. — A  state  law  which  imposes  a  tax 
upon  the  corporate  franchise  or  business 
of  every  corporation,  both  foreign  and 
domestic,  doing  business  within  the  state, 
said  tax  to  be  computed  by  a  percentage 
upon  the  entire  capital  stock  of  the  cor- 
poration taxed,  is  not,  as  applied  to  a 
foreign  corporation,  organized  under  the 
laws  of  another  state,  and  having  but  a 
small  portion  of  its  property,  and  doing 
but  a  small  part  of  its  business,  within  the 
state  imposing  the  tax,  unconstitutional 
as  depriving  the  corporation  of  its  prop- 
erty without  compensation.  Horn  Silver 
Min.  Co.  v.  New  York,  143  U.  S.  305,  36 
L.  Ed.  164.  affirming  the  validity  of  the 
New  York  statute  of  May  26,  1881,  Laws 
of  N.  Y.  of  1881,  ch.  361. 

Tax  upon  shares,  owned  by  residents  in 
foreign  corporation.— The  stock  of  a  non- 
resident railway  company  not  doing  busi- 
ness in  the  state,  but  owned  by  residents 
of  the  state,  is  legally  taxable  by  the  state 
in  which  the  owners  reside.  And  the 
validity  of  such  tax  is  not  affected  by  the 
fact  that  no  similar  tax  is  imposed  upon 
the  stock  of  domestic  railroad  companies 
or  of  foreign  companies  doing  business 
within  the  state  when  the  property  of  such 
companies  is  otherwise  taxed  by  the  state. 
Kidd  v.  Alabama,  188  U.  S.  730,  47  L.  Ed 
669. 

Compelling  domestic  corporation  to  pay 
tax  upon  shares  owned  by  nonresidents  as 
well  as  residents. — The  sovereignty  which 
creates  a  corporation  has  the  incidental 
right  to  impose  reasonable  regulations 
concerning  the  ownership  of  stock  therein. 
and  a  regulation  establishing  the  situs  of 
stock  for  purposes  of  taxation  and  com- 
pelling the  corporation  to  pay  the  tax  on 
behalf  of  the  share  holders  both  resident 
and  nonresident  is  not  unconstitutional  as 
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the  fourteenth  amendment,  that  no  state  shall  deprive  any  person  of  life,  liberty 
or  property  without  due  process  of  law,  does  not  take  up  the  special  provisions 
of  state  constitutions  and  laws  and  make  their  observance  a  requisite  of  the  due 
process  of  law  guaranteed  by  that  amendment,  so  as  to  require  the  federal  su- 
preme court  to  revise  a  decision  of  the  state  court  holding  that,  in  a  given  case, 
there  has  been  a  compliance  with  the  requirements  of  the  local  law."     The  four- 


an  attempt  to  tax  persons  and  property 
not  within  the  jurisdiction  of  the  state, 
thereby  depriving  them  of  their  property 
without  due  process  of  law.  Moreover, 
the  authority  so  possessed  by  the  state 
carries  with  it  the  power  to  endow  the 
corporations  with  the  right  to  recover 
against  the  stockholders  for  the  tax  which 
it  may  have  paid  in  its  behalf,  and  there 
is  no  merit  in  a  contention  that  this  is  an 
effort  to  impose  a  personal  liability  upon 
the  non-resident  stockholder  who  is  not 
subject  to  the  jurisdiction  of  the  state. 
Corry  v.  Baltimore,  196  U.  S.  466,  477,  49 
L-  Ed.  566.  See,  also,  National  Bank  v. 
Com.,  9  Wall.  353,  19  L.  Ed.  701;  Tappan 
v.  Merchants'  Nat.  Bank,  19  Wall.  490,  22 
L.  Ed.  189. 

Neither  is  such  statute  repugnant  to  the 
constitution  of  the  United  States  because 
of  the  omission  to  directly  require  the 
giving  of  notice  to  the  nonresident  stock- 
holder of  assessments  upon  his  stock  and 
opportunity  for  hearing  by  him  as  to  the 
correctness  of  the  valuation  fixed  by  the 
taxing  officer,  when,  as  construed  by  the 
highest  court  of  the  state  the  statute,  in 
legal  effect,  constitutes  the  corporation 
the  agent  of  the  stockholders  to  receive 
notice  and  to  represent  them  in  proceed- 
ings for  the  collection  of  an  assessment. 
Corry  v.  Baltimore,  196  U.  S.  466,  467,  49 
L.   Ed.   566. 

Stamp  tax  upon  transfer  of  shares  in 
foreign  corporation. — A  stamp  tax  upon 
transfers  of  shares  of  stock  is  not  neces- 
sarily a  tax  upon  the  property,  and  such  a 
tax  upon  the  transfer  of  the  shares  of  a 
foreign  corporation  owned  by  nonresi- 
dents is  not  a  taking  of  property  without 
due  process  of  law  within  the  meaning  of 
those  decisions  which  hold  that  the  taxing 
power  of  the  state  is  limited  to  property 
within  its  jurisdiction,  where  such  trans- 
fer takes  place  within  the  jurisdiction  of 
the  state.  A  transfer  within  the  state  de- 
pends in  part  on  the  laws  of  the  state,  and 
the  state  has  the  right  to  impose  a  tax 
for  the  aid  and  protection  afforded  by  its 
laws.  New  York  v.  Reardon,  204  U.  S. 
152,    158,    51    L.    Ed.    415. 

Tax  upon  bonds  secured  by  mortgage 
upon  realty  in  another  state. — A  state  tax 
upon  bonds  or  other  obligation  to  pay 
money  held  by  a  resident  against  a  non- 
resident of  the  state  does  not  deprive  any 
citizen  of  life,  liberty  or  property  without 
due  process  of  law,  even  though  such  bond 
or  obligation  be  secured  by  a  mortgage 
upon  real  estate  in  another  jurisdiction. 
Kirtland  v.  Hotchkiss,  100  U.  S.  491,  499, 
25  L,   Ed.  558. 


Tax  upon  securities  in  hands  of  resident 
agent  of  nonresident  owner.— "There  is  no 
inhibition  in  the  federal  constitution 
against  the  right  of  the  state  to  tax  prop- 
erty in  the  shape  of  credits  where  the 
same  are  evidenced  by  notes  or  obliga- 
tions held  within  the  state,  in  the  hands  of 
an  agent  of  the  nonresident  owner  for  the 
purpose  of  collection  or  renewal,  with  a 
view  to  new  loans  and  carrying  on  such 
transactions  as  a  permanent  business." 
New  Orleans  v.  Stempel,  175  U.  S.  309, 
44  L.  Ed.  174;  Bristol  v.  Washington 
County,  177  U.  S..  133,  44  L.  Ed.  701; 
Blackstone  v.  Miller,  188  U.  S.  189,  47  L. 
Ed.  439;  State  Board  of  Assessors  v. 
Comptoir  National,  191  U.  S.  388,  403,  48 
L.   Ed.   232. 

Inheritance  tax  upon  debt  owing  by 
resident  to  nonresident. — A  state  law 
which  imposes  an  inheritance  or  transfer 
tax  upon  a  debt  owing  by  a  resident  of 
the  state  to  a  nonresident  upon  the  death 
of  the  latter,  is  not  obnoxious  to  the  first 
section  of  the  fourteenth  amendment  of 
the  constitution  of  the  United  States.  And 
it  is  immaterial  that  the  law  of  the  state 
of  the  creditor's  domicile  also  imposes  an 
inheritance  or  transfer  tax  upon  the  same 
debt.  Blackstone  v.  Miller,  188  U.  S  189, 
47  L.   Ed.  439.       - 

Contracts  without  the  state. — See  the 
title  CONSTITUTIONAL  LAW,  vol.  4, 
p.  346.  And  see  post,  "Power  of  State 
Restricted  to  Contracts  within  the  State  " 
VI,   C,   2,   c,    (2). 

Crimes   committed  without  the   state 

See  the  title  CONSTITUTIONAL  LAW 
vol.    4,   p.    346. 

99.   Observance  of  state  law  not  a  req- 
uisite  of   due   process.— Rawlins    v.    Geor- 
gia,  201   U.   S.   638,   640,   51  L.   Ed.   899;    In 
re    Moran,    203    U.    S.    96,    105,    51    L.    Ed 
105. 

There  is  an  important  distinction  be- 
tween the  essentials  of  due  process  of 
law  under  the  fourteenth  amendment,  and 
matters  which  may  or  may  not  be  essen- 
tial under  the  terms  of  a  state  assessing 
or  taxing  law.  The  two  are  neither  c<  ir- 
relative nor  coterminous.  The  first,  due 
process  of  law,  must  be  found  in  the  state 
statute,  and  cannot  be  departed  from  with- 
out violating  the  constitution  of  the 
United  States.  The  other  depends  on  the 
lawmaking  power  of  the  state,  and  as  it 
is  solely  the  result  of  such  authority,  may 
vary  or  change  as  the  legislative  will  of 
the  state  sees  fit  to  ordain.  Tt  follows 
that,  to  determine  the  existence  of  the 
one,  due  process  of  law,  is  the  final  prov- 
ince   of    this    court,    wlClst    the    ascertain- 


544 


DUE  PROCESS  OF  LAW. 


teenth  amendment  was  not  intended  to  bring  within  federal  control  everything 
.  ne  by  the  states  or  by  its  instrumentalities  that  is  simply  illegal  under  the  state 
laws,  liut  only  such  acts  by  the  states  or  their  instrumentalities  as  are  violative 
of  rights  secured  by  the  constitution  of  the  United  States.  The  mere  fact  that 
the  injury  complained  of  was  in  violation  of  the  state  constitution  or  laws  is  not 
of  itself  sufficient  to  raise  a  federal  question.  A  different  view  would  give  to  the 
fourteenth  amendment  a  far  wider  scope  than  was  contemplated  at  the  time  of 
its  adoption,  or  than  would  be  consonant  with  the  authority  of  the  several  states 
to  regulate  and  administer  the  rights  of  their  peoples  in  conformity  with  their 
own  laws,  subject  always,  but  only,  to  the  supreme  law,  of  the  land.1 

2.  Not  Every  Illegal  Act  of  a  State  Agency  That  Amounts  to  a  De- 
nial ok  Due  Process  oe  Law. — Although  there  are  cases  in  the  supreme  court 
which  hold  that  the  prohibitions  of  the  fourteenth  amendment  "refer  to  all  the 
instrumentalities  of  the  state,  to  its  legislative,  executive  and  judicial  authori- 
ties," and  consequently,  "whoever,  by  virtue  of  public  position  under  a  state  gov- 
ernment, deprives  another  of  any  right  protected  under  that  amendment  against 
deprivation  by  the  state,  violates  the  constitutional  inhibition ;  and  as  he  acts  in 
the  name  and  for  the  state,  and  is  clothed  with  the  state's  power,  his  act  is  that 


ment  of  the  other,  that  is,  what  is  merely 
essential  under  the  state  statute,  is  a  state 
question  within  the  final  jurisdiction  of 
courts  of  last  resort  of  the  several  states. 
Castillo  v.  McConnico,  168  U.  S.  674,  683, 
4.'  L.  Ed.  622;  Lombard  v.  West  Chicago 
Park  Commissioners,  181  U.  S.  33,  43,  45 
L.  Ed.  731;  French  v.  Taylor,  199  U.  S. 
27-1.   277,   50   L.    Ed.    189. 

1.  Same. — Owensboro  Waterworks  Co. 
V.  Owensboro,  200  U.  S.  38,  47,  50  L.  Ed. 
361. 

Refusal  of  jury  trial  in  violation  of  state 
law. —  It  is  not  a  denial  of  a  right  pro- 
tected by  the  constitution  of  the  United 
States  to  refuse  a  jury  trial,  even  though 
it  was  clearly  erroneous  to  construe  the 
laws  of  the  state  as  justifying  the  refusal. 
i'.moks  v.  Missouri,  124  U.  S.  394,  31  L. 
Ed.  454;  Spies  v.  Illinois,  123  U.  S.  131, 
166,  31  L.  Ed.  80;  Iowa  Cent.  R.  Co.  v. 
Iowa,   160  U.   S.   389,  394,  40   L.   Ed.  467. 

Permitting  alien  to  serve  on  jury  in  vio- 
lation of  state  law. — A  contention  that  the 
accused  was  denied  due  process  of  law  in 
violation  of  the  fourteenth  amendment,  in 
that  one  of  the  jurors  by  whom  he  was 
tried  was  an  alien,  the  laws  of  the  state 
not  permitting  aliens  to  serve  as  jurors, 
cannot  be  sustained  as  involving  a  denial 
of  the  due  process  of  law  guaranteed  by 
the  fourteenth  amendment.  Kohl  v.  Lehl- 
back,  160  U.  S.  293,  302,  40  L.  Ed.  432.  See, 
also.  United  States  v.  Gale,  109  U.  S. 
65,  72,  27   L.   Ed.  857. 

Failure  to  maintain  an  appellate  court 
in  particular  county  as  required  by  law. 
— The  condemned  person  is  not  deprived 
of  life  or  liberty  without  due  process  of 
law  by  reason  of  the  failure  of  his  state 
t"  maintain  an  appellate  court  in  a  par- 
ticular county  of  the  state  as  required  by 
the  state  constitution.  Whether  such  a 
i  Mint  should  be  held  in  each  county  or  at 
the  state  capitol  for  all  the  counties  is  en- 
tirely a  question  of  state  procedure,  and 
pre-' tit-     no    federal    question    under    the 


due  process  clause  of  the  fourteenth 
amendment.  Rogers  v.  Peck,  199  U.  S. 
425,    435,    50   L.    Ed.   256. 

Solitary  confinement,  in  violation  of  law, 
pending  execution  of  death  sentence. — 
Solitary  confinement  between  the  day  of 
a  sentence  to  capital  punishment  and  the 
carrying  out  of  that  sentence,  even  though 
not  warranted  by  the  state  law,  does  not 
present  a  federal  question  under  the  due 
process  clause  of  the  fourteenth  amend- 
ment. If  such  confinement  is  not  war 
ranted  by  the  state  law  the  condemned 
person  should  invoke  the  aid  of  the  state 
court.  Rogers  v.  Peck,  199  U.  S.  425,  50 
L,   Ed.   256. 

Failure  to  maintain  departments  of  gov- 
ernment separate  and  distinct  as  required 
by  state  constitution.- -A  local  statute  in- 
vesting a  collection  of  persons  not  of  the 
judicial  department,  with  powers  that  are 
judicial  and  authorizing  them  to  exercise 
the  pardoning  power  which  alone  belongs 
to  the  governor  of  the  state,  presents  no 
question  under  the  constitution  of  the 
United  States.  The  right  to  the  due  proc- 
ess of  law  prescribed  by  the  fourteenth 
amendment  would  not  be  infringed  by  a 
local  statute  of  that  character,  even 
though  such  statute  involved  a  violation 
of  the  state  constitution.  Whether  the 
legislative,  executive  and  judicial  powers 
of  a  state  shall  be  kept  altogether  distinct 
and  separate,  or  whether  persons  or  col- 
lections of  persons  belonging  to  one 
department  may,  in  respect  to  some  mat- 
ters, exert  powers  which,  strictly  speak- 
ing, pertain  to  another  department  of 
government,  is  for  the  determination  of  the 
state.  And  its  determination  one  way  or 
the  other  cannot  be  an  element  in  the  in- 
quiry whether  the  due  process  of  law  pre- 
scribed by  the  fourteenth  amendment  has 
been  respected  by  the  state  or  its  repre- 
sentatives when  dealing  with  matters  in- 
volving life  or  liberty.  Dreyer  v.  Illinois, 
187    U.    S.   71,   83,  47    L.    Ed.    79. 


DUE  PROCESS  OF  LAW. 


545 


of  the  state,"2  these  were  all  cases  in  which  the  right  sought  to  be  protected  was 
held  to  have  been  granted  or  secured  by  the  constitution  of  the  United  States,  but 
yet  was  violated  by  some  agency  or  instrumentality  proceeding  under  the  sanc- 
tion or  authority  of  the  state.3  "It  cannot  be  that  the  acts  of  a  municipal  corpo- 
ration, for  example,  are  wanting  in  the  due  process  of  law  ordained  by  the 
fourteenth  amendment,  if  such  acts  when  done  or  ratified  by  the  state  would  not 
be  inconsistent  with  that  amendment.  Many  acts  done  by  an  agency  of  a  state 
may  be  illegal  in  their  character,  when  tested  by  the  laws  of  the  state,  and  may, 
on  that  ground,  be  assailed,  and  yet  they  cannot,  for  that  reason  alone,  be  im- 
peached as  being  inconsistent  with  the  due  process  of  law  enjoined  upon  the 
states."4  When  a  subordinate  officer  or  agency  of  the  state,  in  violation  of  state 
law,  undertakes  to  do  that  which  is  net  only  unauthorized,  but  which  is  forbid- 
den by  the  state  law,  such  action  cannot  be  said  to  be  action  by  the  state  within 
the  intent  and  meaning  of  the  fourteenth  amendment.  In  such  cases  the  griev- 
ance is  simply  that  the  state  law  has  been  broken,  and  not  that  the  state  has 
inflicted  a  wrong  through  its  legislative,  executive  or  judicial  department.5 

3.  Aggrieved  Person  Must  Invoke  the  Aid  of  the  State  Courts. — The 
doctrine  here  is  that  the  aggrieved  party  must  first  invoke  the  aid  of  the  state 
courts,  since  it  is  for  the  state  courts  to  remedy  the  acts  of  state  officers  done 
without  authority  of,  or  contrary  to,  state  law.  In  such  a  case  the  complaining 
party  must  exhaust  his  remedy  in  the  state  courts  by  prosecuting  his  case  to  the 
state  court  of  last  resort  for  cases  of  that  character;  and  until  he  has  done  this, 
it  cannot  be  said  that  he  has  been  denied  due  process  or  deprived  of  his  property 
by  state  action.  If  the  decision  of  the  highest  state  court  to  which  he  can  resort 
is  adverse  to  him,  he  can  then  take  his  case  on  writ  of  error  to  the  United  States 
supreme  court  upon  the  ground,  not  that  the  proceeding  or  action  complained  of 
was  contrary  to  or  unauthorized  by  state  law,  but  upon  the  ground  that  what  was 
complained  of  as  a  deprivation  of  life,  liberty  or  property  without  due  process 
of  law  in  violation  of  the  fourteenth  amendment  has  at  last  received  the  sanction 
of  the  state  and,  in  effect,  become  the  act  of  the  state  itself.6 


2.  Not  every  illegal  act  of  state  agency 
a  denial  of  due  process  of  law. — See  Ex 
parte  Virginia,  100  U.  S.  339,  347,  25  L. 
Ed.  676;  Neal  v.  Delaware,  103  U.  S.  370, 
397,  26  E.  Ed.  567;  Yick  Wo  v.  Hopkins, 
118  U.  S.  356,  30  L.  Ed.  220;  Gibson  v. 
Mississippi,  162  U.  S.  565,  40  L.  Ed.  1075; 
Chicago,  etc.,  R.  Co.  v.  Chicago,  166  U.  S. 
226,  235,  41  L.  Ed.  979;  Dawson  v.  Colum- 
bia Ave.  Saving  Fund,  etc.,  Co.,  197  U. 
S.  178,  182,  49  L.  Ed.  713.  See,  also,  the 
titles  CIVIL  RIGHTS,  vol.  3,  p.  826; 
CONSTITUTIONAL  LAW,  vol.  4,  pp. 
354,  481.  See,  also,  ante,  "No  Radical 
Change  in  Theory  of  Government;  a  Re- 
striction upon  State  Action  Only,"  VI, 
A,   7. 

3.  Same. — Owensboro  Waterworks  Co. 
v.  Owensboro,  200  U.  S.  38,  45,  50  L.  Ed. 
361. 

4.  Same. — Owensboro  Waterworks  Co. 
v.  Owensboro,  200  U.  S.  38,  47,  50  L.  Ed. 
361. 

Thus  the  failure  of  a  municipal  cor- 
poration to  properly  discharge  the  duties 
which  under  the  laws  of  the  state  it  owes 
to  its  people  and  taxpayers,  does  not 
necessarily  involve  any  deprivation  of 
property  without  due  process  of  law 
within  the  meaning  of  the  fourteenth 
amendment,  even  though  it  be  appre- 
hended   that    the    defendant    city    may,    at 
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some  future  time  impose  a  tax  in  viola- 
tion of  its  duty  under  the  law  of  the  state. 
A  mere  disregard  of  the  state  law  by  the 
city  does  not  raise  a  question  under  the 
due  process  clause  where  the  act  com- 
plained of  is  one  which  the  state,  if  it  saw 
fit,  might  ratify  or  might  have  authorized 
the  city  to  do.  Owensboro  Waterworks 
Co.  v.  Owensboro,  200  U.  S.  38,  46,  50  L 
Ed.    361. 

An  illegal  bond  issue  by  a  municipal 
corporation  is  an  act  which  the  state 
might  have  authorized,  and  which  it  may 
ratify,  and  it  does  not,  therefore,  involve 
any  infringement  of  the  due  process 
clause  of  the  fourteenth  amendment. 
Owensboro  Waterworks  Co.  v.  Owens- 
boro, 200  U.  S.  38,  47,  50  L.  Ed.  361. 

5.  Mere  violation  of  law  by  state  agency 
not  a  denial  of  due  process. — Barney  v. 
City  of  New  York,  193  U.  S.  430,  438,  4S 
L.  Ed.  737.  See,  also,  Virginia  v.  Rives, 
100  U.  S.  313,  25  L.  Ed.  667;  Civil  Rights 
Cases,  109  U.  S.  3,  S7  L.  Ed.  836;  Mis- 
souri v.  Dockerv.  191  U.  S.  165,  \%  L.  Ed. 
133.  See  the  title  CIVIL  RIGHTS,  vol. 
:;.  p.   B39. 

6.  Aggrieved  party  must  invoke  *he  aid 
of  the  state  courts. — Barney  v.  City  <>f 
New  York,  193  U.  S.  130,  18  I.  Ed  i  17; 
Huntington  v.  City  of  New  York,  L93  U.  S. 
441,  48   I..   Ed.  741.     See,  ■  '  --.   Mi  souri  v. 
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4.  Decision  oe  State  Court  Conclusive  as  to  Whether  Act  cr  Proceed- 
ing Was  in  Conformity  to  State  Law  and  Practice. — Whether  a  state  law  is 
contrary  to  the  provisions  of  the  state  constitution,  or  whether  acts  complained  of 
are  contrary  to  state  law,  or  whether  the  rulings  made  or  the  practice  pursued 
in  judicial  and  administrative  proceedings  were  in  conformity  to  the  established 
law  and  practice  of  the  state  are  all  local  questions  within  the  final  jurisdiction 
of  the  courts  of  last  resort  of  the  several  states,  and  no  federal  question  can 
arise  under  the  due  process  clause  of  the  fourteenth  amendment  merely  upon 
a  contention  that  the  state  court  has  erred  in  its  decision  as  to  what  the  state  law 
permits  or   requires.7 

622;  Backus  v.  Fort  St.  Union  Depot  Co., 
169  U.  S.  557,  566,  42  L.  Ed.  853;  Williams 
v.  Eggleston,  170  U.  S.  304,  310,  42  L.  Eel. 
1047;  Wheeler  v.  New  York,  etc.,  R.  Co., 
178  U.  S.  321,  326,  44  L.  Ed.  1085  (re- 
affirmed in  New  York,  etc.,  R.  Co.  v.  Mc- 
Keon,  189  U.  S.  508,  509,  47  L-  Ed.  922); 
Lombard  v.  West  Chicago  Park  Com- 
missioners, 181  U.  S.  33,  43,  45  L.  Ed.  731; 
Simon  v.  Craft,  182  U.  S.  427,  437,  45  L. 
Ed.  1165;  Howard  v.  Fleming,  191  U.  S. 
126,  135,  4S  L.  Ed.  121;  Missouri  v.  Dock- 
ery,  191  U.  S.  165,  171,  48  L.  Ed.  133; 
French  v.  Taylor,  199  U.  S.  274.  277,  50 
L.  Ed.  189;  Rogers  v.  Peck,  199  U.  S.  425, 
50  L.  Ed.  256;  Chicago,  etc.,  R.  Co.  v.  Illi- 
nois, 200  U.  S.  561,  585,  50  L.  Ed. 
596;  Rawlins  v.  Georgia,  201  U.  S.  638, 
640,  51  L-  Ed.  899;  In  re  Moran,  203  U. 
S.  96,  104,  51  L.  Ed.  105;  BallardV.  Hun- 
ter, 204  U.  S.  241,  260,  51  L.  Ed.  461; 
Tracy  v.  Ginzberg,  205  U.  S.  170,  51  L. 
Ed.  755;  Barrington  v.  Missouri,  205  U. 
S.  483,  485,  51  L.  Ed.  890;  Atlantic  Coast 
Line  R.  Co.  v.  North  Carolina  Corp.  Com- 
mission, 206  U.  S-  1,  21,  51   L   Ed.  933. 

As  to  the  ownership  of  property  under 
state  law. — -"The  fourteenth  amendment 
did  not  impair  the  authority  of  the 
states,  by  their  judicial  tribunals,  and  ac- 
cording to  their  settled  usages  and  estab- 
lished modes  of  procedure,  to  determine 
finally  for  the  parties  before  it,  contro- 
verted questions  as  to  the  ownership  of 
property,  which  did  not  involve  any  right 
secured  by  the  federal  constitution,  or  by 
any  valid  act  of  congress,  or  by  any 
treaty."  Tracy  v.  Ginzberg,  205  U.  S. 
170,  178,  51  L.   Ed.   755. 

"The  decision  of  a  state  court,  involv- 
ing nothing  more  than  the  ownership  of 
property,  with  all  parties  in  interest  be- 
fore it,  cannot  be  regarded  by  the  unsuc- 
cessful party  as  a  deprivation  of  property 
without  due  process  of  law.  simply  be- 
cause its  effect  is  to  deny  his  claim  to 
own  such  property.  *  *  *  Under  the 
opposite  view  every  judgment  of  a  state 
court,  involving  merely  the  ownership  of 
property,  could  be  broupht  here  for  re- 
view— a  result  not  to  he  thought  of." 
Tracy  v.  Ginzberg,  205  U.  S.  170,  178,  51 
L.  Ed.  755. 

Same:  liouor  licenses  as  property; 
rights  of  holders  under  state  law. — Where 
honor  licenses  in  a  city  have  acquired  a 
certain  pecuniary  value  hv  reason  of  the 
fact  that  the  number  of  licenses  issued  in 


Dockery,  191  U  S.  165,  48  L.  Ed.  133; 
Civil  Rights  Cases,  109  U.  S.  3,  27  L.  Ed. 
836;  Virginia  v.  Rives,  100  U.  S.  313,  25 
L.    Ed.   667. 

"There  are  many  cases  in  this  court  in- 
volving the  application  of  the  eleventh 
amendment  which  draw  the  distinction 
between  acts  of  public  officers  virtute  of- 
ficii, and  their  acts  without  lawful  right, 
colore  officii;  and  in  Pennoyer  v.  McCon- 
naughy,  140  U  S-  1,  35  L.  Ed.  363,  Mr. 
Justice  Lamar  defined  the  two  classes  to 
"be,  those  brought  against  officers  of  the 
state  as  representing  the  state's  action 
and  liability,  and  those  against  officers  of 
the  state  when  claiming  to  act  as  such 
without  lawful  authority.  The  subject  is 
discussed  at  length  and  the  cases  cited  in 
Tindal  v.  Wesley,  167  U  S.  204,  42  L.  Ed. 
137,  and  Fitts  v.  McGhee,  172  U  S.  516, 
43  L  Ed.  535."  Barney  v.  City  of  New 
York,  193  U.  S.  430,  439,  48  L.  Ed.  737. 
See,  also,  the  title  CIVIL  RIGHTS,  vol. 
3,   p.    839. 

7.     Conformity   to    state   law   and  prac- 
tice    determined    by    state     court. — Flor- 
entine  v.    Barton,    2   Wall.   210,    17    L.    Ed. 
7K3;    Davidson   v.    New    Orleans,   96   U.   S. 
97,  24  L.  Ed.  616;  Kentucky  Railroad  Tax 
Cases,  115   U.   S.   321,  29  L.   Ed.   414;   Hol- 
den  v.  Minnesota,  137  U.  S.  483,  34  L.  Ed. 
734;   Caldwell  v.  Texas,   137   U.    S.    692,   34 
L.    Ed.   816   (reaffirmed   upon   rehearing   in 
Caldwell    v.    Texas,    141    U    S.    209,   35    L 
Ed.   718);    McElvaine   v.    Brush,   142   U.   S. 
155,  159,  35  L   Ed.   971;   Kaukauna  Water 
P&wrr  Co.  v.   Green   Bay,  etc.,  Canal   Co., 
142  U.   S.  254,  277,  35   L   Ed.   1004;   Ludel- 
ing  v.  Chaffe,  143  U.  S.  301,  305,  36  L.  Ed. 
313;    Schwab   v.    Berggren,   143   U.    S.    442, 
36    L    Ed.    218;    In    re    Cross,    146    U.    S. 
271,  278,   36  L-    Ed.   969;    McNulty  v.   Cali- 
fornia,   149    U.    S.    645,    648,    37    L.    Ed.    882 
(followed  in   Vincent  v.  California,  149  U. 
S.    648,   37    L-    Ed.    884,    and   reaffirmed    in 
Nordstrom    v.    Washington    State,    164    U. 
S.  705,  41  L.   Ed.   1183);   Powell  v.   Bruns- 
wick   County,    150    U.    S.    433,    441,    37    L 
Fd.    1134;    Marchant    v.    Pennsylvania    R. 
Co.,    153    U.    S.    380,    385,    38    L    Ed.    751; 
Pittsburer,   etc.,   R.    Co.   v.   Backus,   154   U. 
S.  421,  38  L-  Ed.  1031;  Lambert  V.  Barrett, 
157   U.   S-    697.   39   L    Ed.   865;    Lambert   v. 
Barrett,    159    U.     S.    660,    40    L.     Ed.    296; 
Kohl   v.    Lehlback,    160   U.    S.    293,   298.    40 
L.    Ed.   432;    Iowa   Cent.    R.    Co.  v.   Iowa, 
K.O  U.   S.   380,  393,  40  L   Ed.   467;   Castillo 
v.   McConnico,   168  U.   S.   674,   42   L    Ed. 
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Division   of  Opinion  in   State   Court  Immaterial.— And  it  is  immaterial 

which  the  federal  supreme  court  has  no 
jurisdiction;  the  construction  of  the  state 
constitution  and  laws  being  solely  within 
the  jurisdiction  of  the  state  court.  Mar- 
chant  v.  Pennsylvania  R.  Co.,  153  U  S 
380,   385,    38    L-    Ed.    751 

The  judgment  of  a  state  supreme  court 
construing  the  provisions  of  the  state  con- 
stitution which  give  a  remedy  for  property 
injured  by  the  construction  of  a  railroad, 
as  not  extending  the  remedy  to  embrace 
property  injured  by  the  lawful  operation 
of  the  railroad,  the  plaintiff  not  being 
thereby  deprived  of  a  right  previously  en- 
joyed, does  not  deprive  a  plaintiff  of  prop- 
erty without  due  process  of  law,  nor  deny 
to  her  the  equal  protection  of  the  laws 
Marchant  v.  Pennsylvania  R.  Co,  153 
U.   S.   380,   390,  38   L.   Ed.   751. 

Requirements  of  state  law  as  to  com- 
pensation for  property  taken.— The  deci- 
sion of  the  state  court  of  last  resort  that 
a  law  of  the  state  does  not  make  adequate 
provision  for  the  compensation  of  the 
owners  of  property  taken  under  its  pro- 
vision is  binding  upon  the  federal  supreme 
court.  Kaukauna  Water  Power  Co.  v. 
Green  Bay,  etc.,  Canal  Co.,  142  U.  S.  254 
277,   35   L.    Ed.    1004. 

Whether  statute  authorizing  municipal 
aid  to  railroad  is  contrary  to  state  con- 
stitution.— Where,  under  a  special  statute, 
an  agreement  is  entered  into  between  a 
railroad  company  and  a  municipal  cor- 
poration, whereby  the  city  is  to  bear  one- 
sixth  of  the  expense  of  abolishing  the 
grade  crossings  in  the  city  and  of  in- 
creasing the  tracks  of  the  railroad  com- 
pany from  two  to  four,  no  federal  question 
is  raised  by  the  contention  of  property 
owners  that  the  condemnation  of  their 
lands  to  be  used  for  the  construction  of 
the  additional  tracks  will  operate  to  de- 
prive them  of  their  property  without  due 
process  of  law  by  reason  of  the  fact  that 
the  agreement  of  the  city  to  bear  a 
portion  of  the  cost  of  constructing  the 
additional  tracks  is  in  violation  of  a  pro- 
vision of  the  state  constitution  which  pro- 
hibits any  city  from  purchasing  the  stock 
of  any  railroad  company  or  making  anv 
donation  or  loan  of  its  credit  to  any  such 
company.  Whether  the  taking  of  the  de- 
fendant's property  for  the  purpose  not 
only  of  abolishing  grade  crossings,  but 
of  enabling  the  railroad  company  to  lay 
additional  tracks,  was  a  violation  of  the 
state  constitution,  was  an  exclusively 
local  question,  and  involved  no  questions 
of  an  unlawful  taking  of  defendant's  prop- 
erty within  the  fourteenth  amendment. 
Wheeler  v.  New  York.  etc..  R.  Co..  178 
U.  S.  321,  326,  44  L.  Ed.  1085,  reamrmed 
in  New  York,  etc.,  R.  Co.  v.  McKcon, 
189  U.  S.  508,  509,  47  L.   Ed.  922. 

Regularity  cf  bond  issue  in  aid  of  rail- 
way.—  In  ;i  oroceeding  by  taxpayers  to 
enjoin    a    railroad    company    from    dispos- 


the  city  in  any  one  year  is  limited  by  law, 
and  because  of  the  long  c  ntinued  custom 
of  reissuing  licenses  to  old  holders  or  to 
their  transferees,  until  refused  for  cause, 
and  where  the  courts  have  recognized 
such  licenses  as  property  rights,  and  lim- 
ited the  powers  of  the  board  of  police  in 
dealing  with  them  to  the  exercise  of  a 
sound  discretion,  such  value  and  the 
status  of  such  license  as  property  rights 
is  manifestly  dependent  wholly  upon  the 
local  law  and  custom.  Whether  a  person 
appearing  as  joint  owner  of  such  a  license 
is  one  of  the  actual  owners  thereof  or 
has  merely  taken  an  assignment  of  the  li- 
cense to  himself  as  security  for  a  debt, 
and  whether  such  person,  as  an  assignee, 
has  the  right  to  transfer  such  license  and 
receive  the  price  paid  by  the  transferee,  or 
whether  such  right  passes  to  the  trustee 
in  bankruptcy  of  the  originial  licensee 
and  assignor,  is  a  question  to  be  decided 
by  the  state  courts,  and  a  decision  that 
a  person  appearing  as  co-owner  held 
such  a  license  merely  under  an  assignment 
to  secure  a  debt,  and  that  the  board  of 
police  had  the  right  to  issue  a  renewal 
license  to  a  person  recommended  by  the 
trustee  in  bankruptcy  of  the  original  li- 
censee and  assignor,  '  does  not  deprive 
the  assignee,  who  appeared  as  a  co-owner 
of  the  license,  of  any  property  without  due 
process  of  law.  Tracy  v.  Ginzberg,  205  U. 
S.    170,    51    L.    Ed.    755. 

Effect  of  failure  of  guardian  to  give 
bond  upon  sale  of  ward's  realty. — Where 
a  statute  requires  a  guardian,  upon  a 
sale  of  the  ward's  realty,  to  give  a  special 
bond  for  the  proper  conduct  of  the  sale 
and  security  of  the  purchase  money,  and 
the  court  authorizes  a  sale  without  re- 
quiring such  bond,  and.  in  a  subsequent 
suit  by  the  ward  to  recover  the  property, 
it  is  held  that  the  want  of  such  bond  does 
not  vitiate  the  sale,  such  decision  does 
not  operate  to  deprive  the  ward  of  his 
property  without  due  process  of  law.  Ar- 
rowsmith  v.  Harmoning,  118  U.  S.  194,  30 
L.   Ed.   243. 

Constitutionality  of  state  drainage  law. — 
The  decision  of  the  supreme  court  of 
Illinois  that  the  drainage  law  of  that 
state  is  not  inconsistent  with  the  state 
constitution  is  conclusive  upon  the  federal 
supreme  court.  Chicago,  etc.,  R.  Co.  v. 
Illinois,  200  U.   S.   561,   585,  50  L-    Ed.   59G. 

Construction  of  state  constitution  and 
laws  as  to  damages  for  consequential 
injuries. — Whether  or  not  a  state  court 
has  deprived  a  plaintiff  of  property  with- 
out due  process  of  law  and  without  com- 
pensation in  holding  that  under  the  state 
constitution  and  laws  she  was  not  entitled 
to  recover  damages  for  consequential  in- 
juries to  her  property  caused  by  the  con- 
struction of  an  elevated  railroad,  not  in, 
hrl  on  the  other  side  of  the  street  in 
front    of    her    property    is    a    question    of 
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that  there  was  a  division  of  opinion  upon  the  question  in  the  state  supreme  court. 


ing  of  county  bonds  issued  for  the  purpose 
of  assisting  in  the  construction  of  its 
road,  an  objection  that  the  complainants 
will  be  deprived  of  their  property  without 
due  process  of  law  because  of  the  failure 
of  the  subscription  to  conform  to  certain 
forms  mapped  out  in  the  Code  of  the 
state  as  required  by  the  charter  of  the 
railroad  company  is  concluded  by  the  de- 
cision of  the  state  court  of  last  resort  that 
the  charter  of  the  company,  properly 
construed,  contained  no  such  requirement. 
Such  decision  involves  no  federal  question 
and  does  not  give  rise  to  a  case  of  which 
the  federal  supreme  court  can  take  juris- 
diction. Powell  v.  Brunswick  County, 
150  U.   S.   433,  441,  37   L.    Ed.   1134. 

Regulation  of  railway  traffic;  powers  of 
state  corporation  commission  under  state 
law. — Whether  or  not  an  order  concerning 
railway  traffic  connections  made  by.  a 
state  corporation  commission  was  arbi- 
trary and  unreasonable,  and  in  violation 
of  the  due  process  clause  of  the  fourteenth 
amendment,  because  beyond  the  scope  of 
the  authority  delegated  to  the  corporation 
commission  by  the  state  law,  involves  no 
federal  question.  The  question  of  what 
powers  are  vested  in  a  state  corporation 
commission  involves  only  the  construc- 
tion of  the  state  law  and  is  concluded  by 
the  judgment  of  the  state  court.  Atlantic 
Coast  Line  R.  Co.  v.  North  Carolina  Corp. 
Commission,  206  U.  S.  1,  21,  51  L.  Ed. 
933. 

Generally  as  to  the  conformity  of  pro- 
ceedings to  state  law. — Whether  or  not 
state  officers  have  acted  in  conformity 
with  state  laws  is  conclusively  determined 
by  the  state  court  of  last  resort  and  a 
writ  of  error  will  not  lie  from  the  United 
States  supreme  court  upon  the  ground  that 
their  action  did  not  conform  to  the  law  of 
the  state  and  that  the  petitioner  was  for 
that  reason  denied  due  process  of  law. 
Missouri  v.  Dockery,  191  U.  S.  165,  171, 
48    L,    Ed.    133. 

Tf  the  essential  requisite  of  full  notice 
and  an  opportunity  to  defend  are  present, 
the  supreme  court  of  the  United  States, 
in  reviewing  the  judgment  of  a  state 
court  upon  a  writ  of  error,  will  accept 
the  interpretation  given  by  the  state  court 
as  to  the  regularity  under  the  state  statute 
of  the  practice  pursued  in  a  particular 
case.  Simon  v.  Craft,  182  U.  S.  427.  437,  45 
T.    Ed.   1165. 

"When,  then,  a  state  court  decides 
that  a  particular  formality  was  or  was 
essential  under  the  state  statute,  such 
decision  presents  no  federal  question,  pro- 
viding  alwa'vs  the  statute  as  thus  construed 
S  not  violate  the  constitution  of  the 
United  States,  by  depriving  of  property 
without  due  process  of  law.  This  para- 
mount requirement  being  fulfilled,  as  to 
other  matters  the  state  interpretation  of 
its  own  law  is  controlling  and  decisive. 
This    destinction    is    pointed    out    by    the 


decisions  of  this  court.  Pittsburg,  etc., 
R.  Co.  v.  Backus,  154  U.  S.  421,  38"L.  Ed. 
1031;  Kentucky  Railroad  Tax  Cases,  115 
U.  S.  321,  29  L.  Ed.  414;  Davidson  v. 
New  Orleans,  96  U.  S.  97,  24  L.  Ed.  616." 
Castillo  v.  McConnico,  168  U.  S.  674,  682, 
42  L.  Ed.  622.  Accord:  Lombard  v.  West 
Chicago  Park  Commissioners,  181  U.  S. 
33,  43,  45  L.  Ed.  731;  French  v.  Taylor, 
199  U.  S.  274,  278,  50  L.  Ed.  189;  Ballard 
V.  Hunter,  204  U.  S.  241,  260,  51  L.  Ed. 
461. 

Lawfulness  of  summary  proceedings 
under  state  law. — Whether  a  state  court 
of  last  resort  properly  construed  its  own 
constitution  and  laws  in  determining  that 
the  summary  process  under  those  laws  was 
applicable  to  the  matter  which  it  adjudged, 
was  purely  the  decision  of  a  question  of 
state  law,  binding  upon  the  federal  su- 
preme court.  Iowa  Cent,  R.  Co.  v.  Iowa, 
160  U  S.  389,.  393,  40  L.  Ed.  467;  Ludel- 
ing  v.  Chaffe,  143  U.  S.  301,  305,  36  L- 
Ed.    313. 

Regularity  of  lunacy  proceeding  under 
state  law. — Tested  by  this  rule  the  su- 
preme court  of  the  United  States  will 
accept  as  conclusive  the  ruling  of  the  su- 
preme court  of  the  state  that  the  jury 
which  passed  on  the  issues  in  a  lunacy 
proceeding  was  a  lawful  jury,  that  the 
petition  was  in  compliance  with  the  stat- 
ute, and  that  the  asserted  omission  in  the 
recitals  in  the  verdict  and  in  the  order 
thereon  were  at  best  but  mere  irregular- 
ities which  did  not  render  void  the  order 
of  the  state  court  appointing  a  guardian 
of  the  alleged  lunatic's  estate.  Simon  v. 
Craft.  182  U  S.  427,  437,  45  L.  Ed.  1165. 

Sufficiency  of  indictment  or  informa- 
tion under  state  law. — Whether  an  in- 
dictment in  a  state  court  is  sufficient, 
under  the  requirements  of  the  state  con- 
stitution and  laws,  is  a  question  to  be 
determined  by  the  state  court  of  last 
resort,  and  its  decision  upon  such  ques- 
tion is  not  reviewable  by  the  federal  su- 
preme court.  Caldwell  v.  Texas.  137  U. 
S.  692,  34  L.  Ed.  816,  reaffirmed  upon  re- 
hearing in  Caldwell  v.  Texas,  141  U.  S. 
209,  35  L.  Ed.  718;  Davis  v.  Texas.  139 
U.  S.  651,  652.  35  L.  Ed.  300;  Davis  v. 
Utah,  151  U  S.  262,  266,  38  L.  Ed.  153; 
Bergemann  v.  Backer,  157  U  S.  655.  39 
L.  Ed.  845;  Moore  v.  Missouri,  159  U.  S. 
673,  679,  40  L.  Ed.  301;  Kohl  v.  Lehlback, 
160  U.  S.  293,  296.  40  L.  Ed.  432;  Hodg- 
son 7'.  Vermont,  168  U.  S.  262,  42  L.  Ed. 
461;  Howard  v.  Fleming,  191  U.  S.  126, 
135,  48  L.  Ed.  121;  Barrington  v.  Mis- 
souri.   205    U.    S.    483,    487,    51    L.    Ed.    890. 

In  other  words,  the  due  process  clause 
of  the  fourteenth  amendment  does  not 
guarantee"  to  the  accused  that  the  pro- 
ceedings in  his  case  shall  conform  to  the 
requirements  of  the  state  constitution  and 
laws;  or  if  it  does,  it  is  satisfied  by.  and 
will  not  go  behind,  the  decision  of  the 
state  court  upon  that  question.     Caldwell 
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Such   division,  although   a  close  one,   does   not  prevent  the  opinion  of  the  ma- 


P.  Texas,  137  U.  S.  692,  34  L.  Ed.  816, 
reaffirmed  upon  rehearing  in  Caldwell  v. 
Texas,    141    U.    S.    209,   35    L-    Ed.    718. 

For  this  reason,  if  for  no  other,  an 
objection  that  an  information  was  not 
supported  by  an  affidavit  until  after  it 
was  tiled  cannot  be  considered.  Patter- 
son V.  Colorado,  205  U.  S.  454,  460,  51 
L.    Ed.   S79. 

Refusing  change  of  venue. — The  right 
of  a  defendant  in  a  criminal  case  in  a 
state  court  t©  change  of  venue  is  gov- 
erned by  the  state  law,  and  the  conten- 
tion of  the  defendant  that  he  was  denied 
due  process  of  law  because  the  refusal 
of  the  trial  court  to  grant  his  application 
for  a  change  of  venue  presents  no  fed- 
eral question.  Such  contention  is  fully 
answered  by  the  decision  of  the  state  su- 
preme court  that  the  trial  court  did  not 
abuse  its  discretion  of  the  matter  and  that 
the  law  of  the  state  was  not  violated. 
Barrington  v.  Missouri,  205  U.  S.  483,  485, 
51  L.  Ed.  890. 

Evidence  in  criminal  case;  whether 
lawfully  admitted  under  state  law. — A  de- 
cision of  the  state  supreme  court  that 
the  law  of  the  state  is  not  violated  by 
the  admission  against  an  accused  person 
of  evidence  obtained  from  him  by  the 
sweat  box  process  is  conclusive  in  the 
federal  supreme  court,  and  such  a  defend- 
ant will  not  be  heard  to  object  that  he 
was  denied  due  process  of  law  because 
such  evidence  was  admitted  in  violation 
of  the  constitution  and  laws  of  the  state. 
Barrington  v.  Missouri,  205  U.  S.  483, 
486,  487,  51  L.  Ed.  890.  See,  also,  How- 
ard v.  Fleming,  191  U.  S.  126,  135,  48  L- 
Ed.    121. 

Same;  fnilure  to  repeat  evidence  to  deaf 
person. — The  failure  of  the  court  in  a 
criminal  case  to  cause  the  evidence  to  be 
repeated  through  an  ear  trumpet,  as  re- 
quired by  law,  to  a  defendant  who  is  so 
deaf  that  he  is  otherwise  unable  to  hear 
any  of  it,  is  not  a  denial  of  due  process 
of  law.  Felts  v.  Murphy,  201  U.  S.  123, 
50   L.   Ed.   689. 

Instructions  in  criminal  case. — The 
decision  of  a  highest  court  of  a  state  that 
in  a  criminal  trial  it  is  sufficient  to  charge 
correctly  with  reference  to  a  reasonable 
doubt  and  that  an  omission  to  refer  to  a 
presumption  of  innocence  does  not  in- 
validate the  proceeding  is  conclusive  as 
to  the  law  of  the  state  upon  that  subject, 
and  in  the  face  of  such  a  decision,  the 
omission  of  a  state  trial  court  to  make 
any  reference,  in  charging  the  jury,  to  the 
presumption  of  innocence  cannot  be  re- 
garded as  a  denial  of  due  process  of  law. 
Howard  v.  Fleming,  191  U.  S.  125,  135, 
48  L.   Ed.  121. 

Right  to  writ  of  error  under  state  law. 
— Whether  a  writ  of  error  in  criminal 
cases  punishable  with  death  can  or  can- 
not be  prosecuted  under  the  various  acts 
of    a    state    relating    thereto,    and    if    so, 


under  what  circumstances  and  on  what 
conditions,  are  matters  for  the  si 
courts  to  determine.  The  action  of  the 
state  court  refusing  to  order  a  slay  of 
execution  or  to  grant  an  appeal  involves- 
no  infringement  of  the  fourteenth  amend- 
ment. Kohl  v.  Lehlback,  160  U.  S.  293. 
298,  40   L.   Ed.   432. 

Whether  the  state  law  allows  the  con- 
victed party  twelve  months  within  which 
to  file  a  motion  for  a  new  trial  and 
prohibits  execution  of  sentence  within 
that  time  is  a  question  depending  upon 
the  statutes  of  the  state  and  is  to  be  de- 
termined by  the  state  courts.  Storti  v. 
Massachusetts,  1S3  U.  S.  138,  46  L.  Ed. 
120. 

Dismissing  writ  of  error  upon  escape 
of  accused  from  custody. — '"Whether  the 
court  should  give  the  plaintiff  sixty  days, 
or  until  the  last  day  of  the  term,  to  ap- 
pear and  surrender  himself  to  custody, 
was  a  matter  for  the  court  to  determine, 
and  even  if  there  were  error  in  that  par- 
ticular, it  would  not  constitute  a  denial 
of  due  process  of  law."  Allen  v. 
Georgia,  166  U.  S.  138,  142,  41  L.  Ed. 
949. 

Time  and  place  of  execution  of  capital 
sentence;  effect  of  amendment  of  state 
law. — The  question  whether  a  defendant 
shall  be  executed  by  the  warden  of  the 
penitentiary,  or  as  the  law  stood  at  the 
time  of  his  trial  and  conviction,  by  the 
sheriff,  or  whether  he  shall  escape  pun- 
ishment altogether,  involves  no  question 
of  due  process  of  law  under  the  four- 
teenth amendment.  Davis  v.  Burke,  179 
U.  S.  399,  404,  45  L.  Ed.  249,  citing  Mc- 
Nulty  v.  California,  149  U.  S.  645,  37  L. 
Ed.  882. 

Wrhere  subsequent  to  the  conviction  and 
sentence  of  a  defendant  to  capital  pun- 
ishment, and  pending  an  appeal  of  his 
case,  there  is  an  amendment  of  the  state 
law  respecting  the  time  and  place  of  in- 
flicting capital  punishment,  the  question 
whether  such  amendment  is  valid,  or 
whether  there  is  anywhere  in  the  criminal 
laws  of  the  state  a  saving  clause  which 
authorizes  the  execution  of  his  sentence 
in  accordance  with  the  law  as  it  existed 
at  the  time  of  his  conviction,  is  one  f<  r 
the  decision  of  the  state  court,  and  there 
is  no  merit  in  a  contention  that  he  is 
about  to  be  deprived  of  his  life  without 
due  process  of  law  upon  the  theory  that 
the  amendments  repealed  the  existing  law, 
leaving  no  statute  under  which  he  can  be 
lawfully  executed.  McNulty  v.  California. 
149  U.  S.  645,  648,  37  L.  Ed.  -^-,.  followed 
in  Vincent  ,-.  California.  1 4'.)  CJ.  S.  648, 
37  L.  Ed.  884,  and  reaffirmed  in  Nordstrom 
v.  Washington  State,  164  U.  S.  705,  41  L. 
Ed.    ns:;. 

Regularity  of  warrant  fixing  date  of 
execution  after  a  reprieve,  appeal,  etc. — 
Where  a  person  condemned  to  death  bj  a 
state    court     has     been     reprieve',     by     the 
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jority  from  becoming  the  decision  of  the  court,  and  as  such  conclusive  upon  the 


governor  of  the  state,  it  is  a  question  of 
state  law  and  practice  whether  the  su- 
preme court,  in  denying  a  motion  for 
a  new  trial,  should  fix  a  new  day  for  the 
carrying  out  of  the  sentence;  and  the 
decision  of  the  state  court  of  last  resort 
that  it  was  not  necessary  that  the  court 
should  h-x.  a  new  day,  the  day  named  in 
the  governor's  reprieve  not  having  passed 
at  the  time  of  the  overruling  of  the  mo- 
tion, is  conclusive  as  to  the  proper  state 
practice,  and  no  question  of  due  process 
can  arise.  Rogers  v.  Peck,  199  U.  S. 
425,  50  L.  Ed.  256.  See,  also,  Lambert  v. 
Barrett,   159   U.   S.   660,  40   L.    Ed.   296. 

"The  constitution  of  New  Jersey  pro- 
vides that  the  governor  may  grant  re- 
prieves "to  extend  until  the  expiration  of 
a  time  not  exceeding  ninety  days  after 
conviction;'  and  by  §  123  of  the  criminal 
procedure  act  of  that  state,  it  is  provided 
that  when  a  reprieve  is  granted  to  any 
convict  sentenced  to  the  punishment  of 
death  and  he  is  not  pardoned,  it  shall  be 
the  duty  of  the  governor  to  issue  his  war- 
rant to  the  sheriff  of  the  proper  county  for 
the  execution  of  the  sentence  at  such  time 
as  is  therein  appointed  and  expressed. 
It  is  contended  that  if  there  is  no  reprieve 
there  can  be  no  warrant;  that  there  was 
no  authority  to  issue  either,  except  within 
ninety  days  after  conviction;  and  that 
appellant  must  be  brought  before  the 
trial  court  and  a  new  date  be  fixed  for 
the  execution.  But  these  are  matters  for 
the  determination  of  the  state  courts,  and 
they  appear  to  have  been  passed  upon 
adversely  to  the  petitioner.  That  result 
involves  no  denial  of  due  process  of  law, 
or  the  infraction  of  any  provision  of  the 
constitution  of  the  United  States. 
Lambert  v.  Barrett,  157  U.  S.  697,  39  L 
Ed.  865;  Holden  v.  Minnesota,  137  U.  S. 
483,  34  L.  Ed.  734;  Schwab  v.  Berggren, 
143  U.  S.  442,  36  L  Ed.  218;  McElvaine  V. 
Brush,  142  U.  S.  155,  159,  35  L.  Ed.  971; 
In  re  Cross,  146  U.  S.  271,  278,  36  L.  Ed. 
969."  Lambert  v.  Barrett,  159  U.  S.  660, 
662,  40  L  Ed.  296. 

Where,  pending  the  prosecution  of 
appellate  proceedings  from  a  capital  sen- 
tence to  the  supreme  court  of  the  state 
and  to  the  supreme  court  of  the  United 
States,  the  day  appointed  for  execution 
goes  by,  it  is  a  question  solely  of  state 
law  and  practice  whether  the  trial  court 
has  power  to  appoint  another  day  for  the 
carrying  out  of  the  sentence  and  to  issue 
a  death  warrant  accordingly.  Creamer  v. 
Washington  State,  168  U.  S.  124,  42  L. 
Ed.  407. 

Construction  of  state  tax  laws;  legality 
of  exemptions. — A  litiyant  in  a  state  court 
cannot  claim  that  he  has  been  deprived 
of  his  rights  without  due  process  by 
reason  of  the  fact  that  certain  officers  of 
the  state  have  made  certain  exemptions 
from  taxation  without  authority  under  the 
state  law,  when  the   supreme  court  of  the 


state  has  decided  that  such  exemptions 
were  authorized  by  law  of  the  state.  Mis- 
souri v.  Dockery,  191  U.  S.  165,  171,  48 
L.    Ed.    133. 

Notice  of  proceeding  to  sell  land  for  de- 
linquent taxes. — What  notice  is  required 
by  a  state  law  in  proceedings  to  sell  lands 
for  delinquent  taxes  is  a  question  to  be 
determined  \>y  the  state  courts.  A  con- 
tention that  the  plaintiff  was  deprived  of 
his  property  without  due  process  of  law 
because  he  did  not  receive  the  notice  re- 
quired by  the  statute  is  sufficiently  an- 
swered by  a  decision  of  the  state  court 
that  the  notice  given  was  sufficient  under 
the  statute.  Ballard  v.  Hunter,  204  U.  S. 
241,   260,    51    L.    Ed.    461. 

An  objection  that  plaintiff  in  error  was 
deprived  of  his  property  without  due 
process  of  law  because,  in  a  proceeding 
to  sell  his  land  for  delinquent  taxes, 
there  was  no  warning  order  or  order  for 
notice  to  the  owners  of  the  lands  nor  any 
proof  of  such  order  or  notice  filed  or  pro- 
duced when  the  decree  was  rendered,  as 
required  by  the  state  law,  is  fully  answered 
by  a  decision  of  the  state  court  that  the 
state  law  made  no  such  requirements.  Bal- 
lard v.  Hunter,  204  U.  S.  241,  265,  51  L 
Ed.   461. 

Affidavit  to  support  notice  or  order. — 
An  objection  that  the  decree  rendered  in 
a  proceeding  to  sell  lands  for  delinquent 
taxes  is  void  for  want  of  due  process 
because  no  sufficient  affidavit  was  made 
and  filed  to  support  a  warning  order  or 
other  notice  to  the  plaintiffs  in  error  is 
sufficiently  answered  by  a  decision  of  the 
state  supreme  court  that  the  affidavit  com- 
plied with  requirements  of  the  statute. 
Ballard  v.  Hunter,  204  U.  S.  241,  260,  261, 
51  L  Ed.  461. 

Special  assessments;  validity  of  ordi- 
nance as  tested  by  state  law. — Whether 
an  ordinance  under  which  a  special  assess- 
ment is  levied  is  or  is  not  valid,  and 
the  extent  to  which  it  is  so,  having  re- 
gard to  the  state  constitution  and  laws, 
is  wholly  a  state  and  not  a  federal  ques- 
tion. Where,  therefore,  the  state  supreme 
court  has  held  the  ordinance  under  which 
a  special  assessment  was  levied  to  be 
valid,  having  regard  to  the  state  con- 
stitution and  laws,  a  property  owner  can- 
not object  that  he  has  been  deprived  of 
his  property  without  due  process  of  law 
unoti  the  ground  that  such  ordinance  was 
void  under  the  state  constitution  and  laws. 
Lombard  v.  West  Chicago  Park  Commis- 
sioners.  181  U.   S.   33.   43,  45   L   Ed.   731. 

Act  apportioning  cost  of  highway  and 
toll  bridge  among  certain  municipalities; 
validity  under  state  constitution. — Where 
it  is  contended  that  certain  acts  of  a  state 
legislature  apportioning  the  costs  of  a 
highway  and  toll  bridge  among  certain 
municipalities  of  the  state  are  in  conflict 
with  the  due  process  clause  of  the  four- 
teenth   amendment    because    they    deprive 
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federal  supreme  court. s 

5.  Bur  Federal  Court  Determines  Whether  Statute  or  Proceeding,  as 
Determined  by  State  Court,  Is  in  Conflict  with  Due  Process  of  Law. — 
But  while  the  state  court  determines  conclusively  whether  a  state  law  is  in  con- 
flict with  the  state  constitution  and  whether  acts  of  state  officers  and  judicial  and 
administrative  proceedings  are  in  conformity  to  state  law  and  practice,  it  rests 
with  the  federal  supreme  court  to  determine  finally  whether  the  state  law.  as 
declared  by  the  state  court  of  last  resort,  or  whether  the  acts  of  state  officers 
and  judicial  and  administrative  proceedings  had  under  state  authority  are  or  are 
not  consistent  with  the  due  process  of  law  guaranteed  by  the  fourteenth  amend- 
ment. This  is  nothing  more  than  a  restatement  of  the  doctrines  that  the  states 
cannot  conclusively  make  due  process  anything  they  may  choose  to  declare  such 
and  that  the  inhibition  of  the  fourteenth  amendment  rests  upon  the  state  in  all 
its   agencies   and   instrumentalities.9 

6.  Scope  of  Review  by  Federal  Supreme  Court — a.  Generally. — In  passing 
upen  such  questions  the  federal  supreme  court  is  limited  to  the  inquiry  whether 
or  not  the  state  law  or  proceeding  complained  of  is  in  conflict  with  the  federal 
constitution,  laws  and  treaties,  or  with  those  fundamental  principles  which  in- 
here in  all  free  governments  and  the  observance  of  which  is  conceded  to  be  re- 
quired by  due  process  of  law.  It  cannot  declare  an  act  or  proceeding  void  solely 
because,  in  its  opinion,  it  is  contrary  to  or  unauthorized  by  state  law  and  prac- 
tice, because,  as  repeatedly  stated,  the  fourteenth  amendment  does  not  take  up 
the  requirements  of  the  state  constitution  and  laws,  and  make  their  observance 
a  requisite  of  due  process  of  law,  but  leaves  the  question  of  conformity  to  state 
law  to  be  conclusivelv  determined  bv  the  state  courts.10 


the  town  of  the  right  to  perform  its 
town  duties  by  officers  of  its  own 
choosing,  contrary  to  the  state  constitu- 
tion and  the  settled  law  and  practice  of  the 
state  and  because  they  arbitrarily  destroy 
the  rights  of  the  town  in  violation  of  the 
state  constitution,  the  decision  of  the  state 
supreme  court  that  said  acts  are  consist- 
ent with  the  state  constitution  and  that 
they  in  no  way  impair  the  rights  of  the 
town  as  guaranteed  by  that  instrument 
is  conclusive  upon  the  federal  supreme 
court.  Williams  v.  Eggleston,  170  U.  S. 
304.  310,  42  L.  Ed.  1047.  Accord:  Backus 
v.  Fort  St.  Union  Depot  Co.,  169  U.  S. 
557,   566,  42    L.    Ed.   853. 

8.  Division  of  opinion  in  state  court, 
effect  of. — Williams  v.  Eggleston,  170  U. 
S.   304,   311,   42    L.    Ed.   1047. 

9.  Federal  court  determines  whether 
law  or  proceeding,  as  determined  by  state 
court,  is  in  conflict  with  due  process  of 
law.— Walker  v.  Sauvinet,  92  U.  S.  90, 
93,  23  L.  Ed.  678;  Davidson  v.  New  Or- 
leans, 96  U.  S.  97,  24  L.  Ed.  616;  Hurtado 
V.  California,  110  U.  S.  516.  535,  28  L.  Ed. 
232;  Kentucky  Railroad  Tax  Cases,  115 
U.  S.  321,  29  L.  Ed.  414;  Pittsburg,  etc.,  R. 
Co.  v.  Backus,  154  U.  S.  421,  38  L.  Ed. 
1031;  Hodgson  v.  Vermont.  168  U.  S.  262, 
26*.  42  L.  Ed.  461;  Castillo  v.  McConnico, 
168  U.  S.  674,  682.  42  L.  Ed.  622:  Maxwell 
V.  Dow,  176  U.  S.  581,  595.  44  L.  Ed.  597: 
Lombard  v.  West  Chicago  Park  Commi- 
sioners,  181  U.  S.  33,  43.  45  L.  Ed.  731; 
Simon  v.  Craft,  182  U.  S.  427.  437.  45  L. 
Ed.  1165;  French  V.  Taylor.  199  U.  S.  274, 
277,  50  L.  Ed.  189;  Rawlins  v.  Georgia, 
201    TJ.    S.    638,    639,    640,    51     L.    Ed.    899; 


In  re  Moran,  203  U.  S.  96,  104,  51  L.  Ed. 
105;  Ballard  v.  Hunter.  204  TJ.  S.  241, 
260,    51    L.    Ed.    461. 

What  a  state  law  requires  in  a  given 
proceeding  is  a  question  of  construction 
which  is  conclusively  determined  by  the 
decisions  of  the  state  courts.  But  whether 
the  notice  or  other  proceeding  provided 
by  the  statute  as  construed  by  the  state 
court  constitutes  due  process  of  law  is  a 
question  to  be  determined  by  the  federal 
supreme  court.  Ballard  v.  Hunter.  204  U. 
S.  241,  260,  51   L.   Ed.  461. 

Under  the  due  process  clause  of  the 
fourteenth  amendment  the  federal  su- 
preme court  is  not  relieved  from  consid- 
ering objections  to  the  sufficiency  of  an 
information  filed  in  a  state  court  by  the 
mere  fact  that  the  offense  charged  arose 
under  a  state  statute  and  was  proceeded 
in,  in  a  state  court.  Nevertheless,  the 
court  can  go  no  further  in  such  a  case 
than  to  inquire  whether  the  plaintiff  in 
error  was  deprived  of  the  rights  and  im- 
munities secured  to  him  by  the  federal 
constitution.  Hodgson  v.  Vermont,  168 
U.  S.   262,  268.  42   L.   Ed.   461. 

10.  Scope  of  review  bv  federal  supreme 
court. — Walker  v.  Sauvinet,  92  U.  S.  90, 
93.  23  L.  Ed.  678;  Hodgson  :  Vermont, 
168  U.  S.  262,  268.  42  L.  Ed.  461;  Maxwell 
7'.  Dow.  176  U.  S.  581,  595,  44  L.  Ed. 
597;  Rawlins  v.  Georgia,  201  U.  S.  638,  639, 
640,  51  L.  Ed.  899;  Ballard  v.  Hunter,  204 
U.  S.  241,  260,  51  L.  Ed.  461.  See,  also, 
ante,  "Fourteenth  Amendment  Docs  Not 
Make  (  )bservance  of  State  Law  a  Req- 
uisite of  Due  Process."  VT.  B.  1:  "De- 
cision   of    State    Court    Conclusive    as    to 
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b.  Decision  of  State  Court  as  to  Proper  Construction  of  State  Lazv  Not  Re- 
viewable. — Not  only  is  the  decision  of  the  state  court  conclusive  as  to  whether 
or  not  a  law  of  the  state  is  in  conflict  with  the  state  constitution,  but  in  a  broader 
and  more  general  sense  the  decision  of  the  state  court  of  last  resort  is  conclu- 
sive as  to  the  scope,  meaning  and  general  operation  and  effect  of  a  state  law ; 
and  if  such  law,  as  construed  by  the  state  court  of  last  resort,  is  consistent  with 
the  due  process  clause  of  the  fourteenth  amendment,  the  federal  supreme  court 
will  not  heed  the  suggestion  of  a  litigant  that  the  state  court  of  last  resort  has 
misconceived  its  true  meaning  and  that  its  proper  construction  demands  that  it 
be  given  some  other  and  different  meaning,  bringing  it  in  conflict  with  the  due 
process  clause  of  the  fourteenth  amendment.11     This  is  but  one  application  of 


Whether  Act  or  Proceeding  Was  in  Con- 
formity to  State  Law  and  Practice,"  VI, 
B,  4.  And  see  the  title  APPEAL  AND 
ERROR,  vol.  1,  p.  736. 

Due  process  of  law  is  process  accord- 
ing to  the  law  of  the  land.  Our  power 
over  that  law  is  only  to  determine  whether 
it  is  in  conflict  with  the  supreme  law  of 
the  land — that  is  to  say,  with  the  constitu- 
tion and  laws  of  the  United  States  made 
in  pursuance  thereof,  or  with  any  treaty 
made  under  the  authority  of  the  United 
States.  Maxwell  V.  Dow,  176  U.  S.  581, 
595,  44  L-  Ed.  597;  Walker  v.  Sauvinet, 
92   U.    S.    90,   93,    23    L.    Ed.    678. 

The  requirement  of  due  process  of  law 
in  the  fourteenth  amendment  does  not 
take  up  the  special  provisions  of  the  state 
constitution  and  laws  into  the  fourteenth 
amendment  so  as  to  require  the  federal 
supreme  court  to  revise  a  decision  of  the 
state  court  holding  that  in  a  given  case 
such  local  provisions  have  been  complied 
with.  That  is  to  say,  if  the  state  constitu- 
tion and  laws  as  construed  by  the  state 
court  are  consistent  with  the  fourteenth 
amendment,  the  federal  supreme  court 
can  go  no  further.  The  only  question  for 
it  is  whether  or  not  the  state  could  au- 
thorize the  course  of  proceedings  adopted 
if  that  course  were  prescribed  by  its  con- 
stitution in  express  terms,  and  not  whether 
the  course  actually  followed  in  the  state 
courts  was  in  conformity  with  the  state 
constitution  as  actually  written.  Rawlins 
V.  Georgia,  201  U.  S.  638,  639,  640,  51  L. 
Ed.  899.  See  in  accord  as  to  the  require- 
ments of  the  fifth  amendment  respecting 
presentments  or  indictments  by  a  grand 
jury,  as  applied  to  territorial  laws  pre- 
scribing how  the  grand  jury  shall  be  made 
up.  In  re  Moran,  203  U.  S.  96,  104,  51  L. 
Ed.    105. 

11.  Federal  court  will  not  construe 
statute  differently  from  state  court  so  as 
to  bring  it  in  conflict  with  due  process 
clause. — Chicago,  etc.,  R.  Co.  z\  Minnesota, 
134  U.  S.  418,  456,  33  L.  Ed.  970,  980; 
Baltimore  Tract.  Co.  v.  Baltimore  Belt  R. 
i:,l  !T.  S.  137,  38  L.  Ed.  102;  Missouri 
Pac.  R.  Co.  v.  Nebraska.  164  U.  S.  403, 
4  14.  41  I..  Ed.  489.  494;  St.  Louis,  etc.,  R. 
Co.  V.  Paul.  173  U.  S.  404,  408,  43  L.  Ed. 
746;  Cargill  Co.  v.  Minnesota,  180  U.  S. 
+52,  45  L.  Ed.  619;  llibben  V.  Smith,  191 
U.    S.   310,   321,   48    L.    Ed.    195;   Adams   V. 


New  York,  192  U.  S.  585,  599,  48  L.  Ed. 
575;  Minnesota  Iron  Co.  v.  Kline,  199  U. 
S.  593,  597,  50  L.  Ed.  322;  Gatewood  V. 
North  Carolina,  203  U.  S.  531,  540,  51  L. 
Ed.    305. 

If  a  state  law  as  interpreted  by  the 
state  court  is  not  within  the  prohibitions 
of  the  fourteenth  amendment,  the  federal 
courts  will  not  interfere  with  the  con- 
struction adopted  by  the  state  court  nor 
undertake  to  determine  whether  such  con- 
struction was  correct  or  not.  Minnesota 
Iron  Co.  v.  Kline,  199  U.  S.  593,  597,  50 
L.   Ed.  322.  _ 

Construction  of  act  relating  to  taking 
of  private  property. — Where  the  highest 
court  of  the  state  has  construed  an  act 
relating  to  the  taking  of  private  property 
for  public  purposes,  and  held  that  it  re- 
quires notice  to  the  owner  of  the  property 
before  it  can  be  taken  under  the  act, 
there  is  no  merit  in  a  contention  that 
the  act  violates  the  due  process  clause  of 
the  fourteenth  amendment  in  that  the 
owner  may  be  deprived  of  his  property 
thereunder  without  notice.  Baltimore 
Tract.  Co.  v.  Baltimore  Belt  R.  Co.,  151 
U.   S.   137,  38   L.    Ed.   102. 

State  construction  of  special  assessment 
act. — The  decision  of  the  state  court  that 
an  assessment  arbitrarily  by  the  front 
foot  is  unconstitutional  under  the  state 
constitution,  and  that  a  statute  of  the 
state  provides  only  a  prima  facie  rule  of 
assessment  by  the  front  foot,  and  that 
such  assessments  are  subject  to  review  by 
the  common  council  or  board  of  trustees, 
and  that  it  is  the  imperative  duty  of  such 
council  or  board  to  so  adjust  the  assess- 
ment as  to  make  it  conform  to  the  actual 
special  benefits  accruing  to  each  lot  owner, 
is  conclusive  upon  the  federal  supreme 
court;  and  a  person  whose  property  has 
been  assessed  thereunder  cannot  success- 
fully contend  that  the  statute  is  obnox- 
ious to  the  due  process  clause  in  that  it 
provides  for  an  arbitrary  assessment  by 
the  front  foot.  Hibben  v.  Smith,  191  U. 
S.  310.  321,  48  L-  Ed.  195.  See,  also, 
Schaeffer  v.  Werling,  188  U.  S.  516,  47  L 
Ed.  570,  affirming  the  validity  of  the  same 
statute. 

Construction  of  act  suppressing  gamb- 
ling, dealing  in  futures,  etc. — A  state  law 
prohibiting  gambling  contracts,  conduct- 
ing of  buckctshops  and  dealings  in   futures, 
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the  general  doctrine  as  to  the  scope  of  the  review  and  the  rule  of  decision  in 
such  cases,  which  doctrine  will  he  found  fully  treated  elsewhere.12 

C.  Liberty  and  the  Deprivation  Thereof — 1.  Definition  and  Gen- 
Eral  Nature  of  Liberty. — Generally. — The  liberty,  of  which  the  deprivation 
without  due  process  of  law  is  forbidden,  means  not  only  the  right  of  the  citizen 
to  be  free  from  the  mere  physical  restraint  of  his  person,  as  by  incarceration,  but 
the  term  is  deemed  to  embrace  the  right  of  the  citizen  to  be  free  in  the  en- 
joyment of  all  his  faculties;  to  be  free  to  use  them  in  all  lawful  ways:  to  live 
and  work  where  he  will;  to  earn  his  livelihood  by  any  lawful  calling;  to  pursue 
any  livelihood  or  avocation,  and  for  that  purpose  to  enter  into  all  contracts 
which  may  be  proper,  necessary  and  essential  to  his  carrying  out  to  a  successful 
conclusion  the  purposes  mentioned.13 

Right  to  Pursue  Trade,  Calling,  Business  or  Profession. — "It  is  un- 
doubtedly the  right  of  every  citizen  of  the  United  States  to  follow  any  lawful 
calling,  business,  or  profession  he  may  choose,  subject  only  to  such  restrictions 
as  are  imposed  upon  all  persons  of  like  age,  sex  and  condition.  This  right  may 
in  many  respects  be  considered  as  a  distinguishing  feature  of  our  republican  in- 
stitutions. Here  all  vocations  are  open  to  every  one  on  like  conditions,"  and  the 
right  to  follow  any  of  the  common  occupations  of  life  is  an  inalienable  right.14 

The  Right  to  Acquire,  Hold  and  Dispose  of  Property. — The  possession 
of  property,  of  which  a  person  cannot  be  deprived,  implies  that  such  property 
may  be  acquired,  held,  and  disposed  of,  and  it  is  safe  to  say  that  a  state  law 
which  should  undertake  to  deprive  any  class  of  persons  of  the  general  power 
to  acquire,  hold  and  dispose  of  property  would  be  obnoxious  as  a  deprivation 
of  that  liberty  protected  by  the  due  process  clause  of  the  fourteenth  amendment.1'1 


will  not  be  held  to  be  unconstitutional, 
as  violating  the  equal  protection  and  due 
process  clauses  of  the  fourteenth  amend- 
ment, upon  the  ground  that,  by  one  sec- 
tion thereof,  persons  engaged  in  the  bus- 
iness of  manufacturing  or  wholesale  mer- 
chandise are  exempted  from  its  operation, 
where  it  has  been  held  by  the  supreme 
court  of  the  state  that  said  section 
has  no  such  effect  as  is  claimed  for  it 
but  was  only  inserted  for  the  purpose  of 
preventing  the  courts  from  construing 
the  statute  as  forbidding  manufacturers 
and  wholesalers  from  making  purchases 
of  necessary  commodities  for  actual  future 
delivery  in  the  ordinary  course  of  their 
business.  Gatewood  v.  North  Carolina,  203 
U.  S.  531,  540,  51  L.  Ed.  305. 

Likewise,  the  contention  of  a  person  in- 
dicted under  such  statute  for  conducting 
a  bucketshop,  that  the  entire  statute  is 
void,  because  certain  provisions  creat- 
ing presumptions  of  guilt  as  to  certain 
classes  of  persons  named  in  the  statute 
are  opposed  to  the  fourteenth  amendment, 
is  concluded  by  a  decision  of  the  state 
court  which  holds  that,  even  though  such 
provisions  are  invalid,  the  statute  is  sepa- 
rable and  valid  as  to  the  remainder  thereof. 
Gatewood  v.  North  Carolina,  203  U. 
S.  531,   543,  51    L.   Ed.   305. 

12.  General  doctrine  treated  elsewhere. 
—See  the  title  APPEAL  AND  ERROR, 
vol.   1,  pp.   736,  739,  et.   seq. 

13.  Liberty,  definition  and  general 
nature. — Powell  v.  Pennsylvania,  127  U. 
S.  678,  684.  32  L.  Ed.  253;  Allgeyer  v. 
Louisiana,  165  U.  S.  578,  589,  41  L.  Ed.  832; 
Holden    v.    Hardy,    109    U.    S.    366,    42    L. 


Ed.  780;  Austin  v.  Tennessee,  179  U.  S. 
343,  361,  45  L.  Ed.  224;  Williams  v.  Fears. 
179  U.  S.  270,  274,  45  L.  Ed.  186;  Cargill 
Co.  v.  Minnesota,  180  U.  S.  452,  45  L.  Ed. 
619;  Booth  v.  Illinois,  184  U.  S.  425,  430,  46 
L.  Ed.  623;  Lottery  Case,  188  U.  S.  321. 
356,  47  L.  Ed.  492;  Patterson  v.  Bark 
Eudora,  190  U.  S-  169,  173,  47  L.   Ed.  1002. 

14.  Right  to  pursue  trade,  calling,  pro- 
fession, etc. — Butchers'  Union,  etc.,  Co.  v. 
Crescent  City,  etc.,  Co.,  Ill  U.  S.  746,  762, 
28  L.  Ed.  585;  Powell  v.  Pennsylvania, 
127  U.  S.  678,  684,  32  L.  Ed.  253;  Dent 
v.  West  Virginia,  129  U.  S.  114,  121,  32  L- 
Ed.  623;  Crowley  v.  Christensen,  137  U. 
S.  86,  89,  34  L.  Ed.  620;  Allgeyer  v.  Louisi- 
ana, 165  U.  S.  578,  589,  41  L.  Ed.  S32; 
Northwestern  Nat.  Life  Ins.  Co.  v.  Riggs, 
203  U.  S.  243,  253,  51  L.  Ed.  168.  See, 
also,  the  titles  CONSTITUTIONAL 
LAW.  vol.  4,  pp.  372,  377,  430;  POLICE 
POW7ER. 

15.  The  right  to  acquire,  hold,  and  dis- 
pose of  property. — Powell  v.  Pennsyl- 
vania. 127  U.  S.  678,  6S4,  32  L.  Ed.  253; 
Crowley  v.   Christensen,    137   I'.  S.  86. 

34  L.  Ed.  620;  Allgeyer  v.  Louisiana,  165 
U.  S.  578,  590,  -II  L.  Ed.  B32;  Holden  :■. 
Hardv,  169  U.  S-  366,   391,    !:.'    I..    I  - 

Orient  Ins.  Co.  v.  Da  —  ~.  17  2  U.  S 
564,  13  L.  Ed.  552;  New  \'<>rk  Life  In-. 
Co.  v.  Cravens,  178  U  S.  389,  I  t  L.  Ed. 
1116;  American  Sugar  Ref.  C<>.  v.  Louisi- 
ana, 179  V.  S.  89,  92,  15  L.  Ed.  in-:;  Ilan- 
k  Mut.  Life  Ins.  Co.  V.  Warren.  181 
U.  S.  7::.  15  I..  Ed.  755.  See.  also,  the 
title  CONSTITUTK  >X.\L  LAW.  vol,  4, 
pp.   372,    130,    459. 

"The   main   proposition   advanced   by  the 
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The  Liberty  of  Contract. — The  liberty  of  contract  is  one  of  the  inalienable 
rights  of  the  citizen.10  The  right  to  pursue  a  lawful  calling  embraces  the  right 
to  enter  into  all  contracts  proper,  necessary  and  essential  to  the  carrying  out  ot 
the  purpose  of  such  calling,  and  the  possession  of  property,  of  which  a  person 
cannot  be  deprived,  implies  the  right  to  acquire  and  dispose  of  property ;  and  as 
property  can  only  be  acquired  and  disposed  of,  as  between  living  persons,  by  con- 
tract, a  general  prohibition  against  entering  into  contracts  with  respect  to  prop- 
erty, or  having  as  their  object  the  acquisition  of  property,  would  be  held  to  be 
unconstitutional  and  void.17 

Freedom  of  Locomotion. — The  right  of  locomotion,  the  right  to  remove 
from  one  place  to  another  according  to  inclination,  is  an  attribute  of  personal 
liberty,  and  the  right,  ordinarily,  of  free  transit  from  or  through  the  territory  of 
any  state  is  a  right  secured  by  the  fourteenth  amendment  and  by  other  provisions 
of  the  constitution.18 

The  Control  of  One's  Person. — "No  right  is  held  more  sacred,  or  is  moic 
carefully  guarded,  by  the  common  law,  than  the  right  of  every  individual  to  the 
possession  and  control  of  his  own  person,  free  from  all  restraint  or  interference 
of  others,  unless  by  clear  and  unquestionable  authority  of  law.  As  well  said 
by  Judge  Cooley :  'The  right  to  one's  person  may  be  said  to  be  the  right  of  com- 
plete immunity :  to  be  let  alone.'  "19 


defendant  is  that  his  enjoyment  upon 
terms  of  equality  with  all  others  in  similar 
circumstances  of  the  privilege  of  pursu- 
ing an  ordinary  calling  or  trade,  and  of 
acquiring,  holding  and  selling  property, 
is  an  essential  part  of  his  rights  of  liberty 
and  property,  as  guaranteed  by  the  four- 
teenth amendment.  The  court  assents  to 
this  general  proposition  as  embodying  a 
sound  principle  of  constitutional  law." 
Powell  v.  Pennsylvania,  127  U.  S.  678, 
684,  32  L.  Ed.  253;  Crowley  v.  Christensen, 
137  U.  S.  86,  89,  34  L.  Ed.  620;  Allgeyer 
-  Louisiana,  165  U:  S.  57S,  590,  41  L.  Ed. 
832. 

As  including  the  right  to  sell. — "The 
right  to  sell  is  clearly  an  incident  to  the 
right  to  manufacture  or  produce,  and  it 
is  at  least  a  question  for  the  legislature 
to  determine  whether  anything  done  to 
prepare  a  product  more  perfectly  for  the 
needs  of  the  market  shall  not  be  treated 
as  an  incident  to  its  growth  or  produc- 
tion." American  Sugar  Ref.  Co.  v. 
Louisiana,  179  U.  S.  89,  92,  45  L.  Ed.  102. 
See,  also,  the  title  POLICE   POWER. 

16.  The  liberty  of  contract. — Head  v. 
Providence  Ins.  Co.,  2  Cranch  127,  168,  2 
L.  Ed.  229;  Frisbie  v.  United  States,  157 
U.    S.    160,   165,  166,  39    L.   Ed.   657;    Allge- 

v.  Louisiana,  165  U.  S.  578,  589,  41 
L.  Ed.  832;  Patterson  v.  Bark  Eudora, 
190  U.  S.  109,  174,  47  L.  Ed.  1002;  Smiley 
V.  Kansas.  196  U.  S.  447,  456,  49  L.  Ed. 
546;  Lochner  v.  New  York,  198  U.  S. 
53,  49  L.  Ed.  937;  Northwestern  Nat. 
Life  Ins.  Co.  v.  Riggs,  203  U.  S.  243,  253, 
51    L.    Ed.    168. 

17.  Included   in   right  to   pursue   lawful 
business,   etc. — Allgeyer   v.    Louisiana,    165 
U.    S.    578,    589,   41    L.    Ed.    832;    Holden   V. 
Hardy,  169  U.  S.  366,  42  L.  Ed.  780;  Wil- 
ms  v.    Fears,    178   U.    S.   270,   274,   45    L. 

Ed.  186;  Nutting  v.  Massachusetts,  183  U. 
16  L     Ed.  324;  Smiley  v.   Kan- 
sas,   196    U.    S.    447,    456,    49    L.    Ed.    546; 


Lochner  v.  New  York,  198  U.  S.  45,  53,  49 
L.  Ed.  937;  Northwestern  Nat.  Life  Ins. 
Co.  v.  Riggs,  203  U.  S.  243,  253,  51  L.  Ed. 
168. 

"The  general  right  to  make  a  contract 
in  relation  to  his  business  is  part  of  the 
liberty  of  the  individual  protected  by  the 
fourteenth  amendment  of  the  federal  con- 
stitution. Allgeyer  v.  Louisiana,  165  U. 
S.  578,  41  L.  Ed.  832.  Under  that  pro- 
vision no  state  can  deprive  any  person 
of  life,  liberty  or  property  without  due 
process  of  law.  The  right  to  purchase  or 
to  sell  labor  is  part  of  the  liberty  pro- 
tected by  this  amendment,  unless  there 
are  circumstances  which  exclude  the 
right."  Lochner  v.  New  York,  198  U.  S. 
45,    53,   49    L.    Ed.    937. 

"The  liberty  guaranteed  by  the  four- 
teenth amendment  against  deprivation 
otherwise  than  by  due  process  of  law  em- 
braces the  right  to  pursue  a  lawful  calling 
and  enter  into  all  contracts  proper,  neces- 
sary and  essential  to  the  carrying  out  of 
the  purposes  of  such  calling.  Allgeyer  v. 
Louisiana,  165  U.  S.  578,  589,  41  L-  Ed. 
832."  Northwestern  Nat.  Life  Ins.  Co.  v. 
Riggs,  203   U.    S.   243,   253,  51   L.   Ed.   168. 

18.  Freedom  of  locomotion. — Williams 
V.  Fears,  179  U.  S.  270,  274,  45  L.  Ed. 
186. 

Same;  taxing  labor  agents.. — A  general 
law  of  the  state  of  Georgia,  taxing  occupa- 
tions, is  not  invalid,  so  far  as  applicable  to 
the  pursuit  of  the  business  of  hiring  per- 
sons to  labor  outside  the  state  limits,  by 
reason  of  any  supposed  conflict  with  the 
federal  constitution.  Tt  does  not  restrict 
the  liberty  of  the  citizens  to  move  from 
one  state  to  another,  nor  does  it  impair 
the  natural  right  of  any  person  to  labor, 
nor  abridge  his  privileges  and  immunities, 
within  the  meaning  of  the  fourteenth 
amendment.  Williams  v.  Fears,  179  U.  S. 
270.   274.    45   L.    Ed.    186. 

19.  The  control  of  one's  person. — Union 
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Pursuit  of  Happiness. — See  the  title  Constitutional  Law,  vol.  4,  p.  4.;'>. 

"Liberty"  Refers  Only  to  the  Liberty  of  Natural  Persons.— See  ante, 
"Private  Corporations,"  III,  D,  1. 

2.  Liberty  Subject  to  Reasonable  Restraints — a.  Generally,  under  the  Po- 
lice Pozvcr. — The  liberty  secured  by  the  constitution  of  the  United  States  to  every 
person  within  its  jurisdiction  does  not  import  an  absolute  right  in  each  person 
to  be,  at  all  times  and  in  all  circumstances,  wholly  freed  from  restraint.  There 
are  manifold  restraints  to  which  every  person  is  necessarily  subject  for  the 
common  good.  The  possession  and  enjoyment  of  all  rights  are  subject  to  such 
reasonable  conditions  as  may  be  deemed  by  the  governing  authority  of  the 
country  essential  to  the  safety,  health,  peace,  good  order  and  morals  of 'the  com- 
munity. Even  liberty  itself,  the  greatest  of  all  rights,  is  not  an  unrestricted 
license  to  act  according  to  one's  own  will.  The  freedom  to  use  one's  faculties  or 
earn  one's  living  in  all  lawful  ways  extends  only  to  the  point  where  private  right 
becomes  secondary  to  public  good,  and  when  it  is  said  that  the  liberty  of  the 
citizen  includes  these  rights,  the  inquiry  still  remains  whether  the  particular 
calling  in  which  he  proposes  to  engage  or  the  particular  way  in  which  he  pro- 
poses to  use  his  faculties  in  a  given  case,  is  lawful,  that  is,  consistent  with  such 
rules  of  action  as  have  been  rightfully  prescribed  by  the  state.20 


Pac.  R.  Co.  v.  Botsford.  141  U.  S.  250, 
251,    35    L.    Ed.    734. 

"For  instance,  not  only  wearing  ap- 
parel, but  a  watch  or  a  jewel,  worn  on  the 
person,  is,  for  the  time  being,  privileged 
from  being  taken  under  distress  for  rent, 
or  attachment  on  mesne  process,  or  ex- 
ecution for  debt,  or  writ  of  replevin." 
Union  Pac.  R.  Co.  v.  Botsford,  141  U.  S. 
250,  251,   35   L.   Ed.   734. 

20.  Liberty  subject  to  reasonable  re- 
straints.— Railroad  Co.  v.  Husen,  95  U.  S. 
465,  471,  24  L.  Ed.  527;  Crowley  v. 
Christensen,  137  U.  S.  86,  34  L.  Ed.  620; 
Allgever  v.  Louisiana,  165  U.  S.  578,  591, 
41  L."  Ed.  832;  Camfield  v.  United  States, 
167  U.  S.  518,  522,  42  L.  Ed.  260;  Mis- 
souri, etc..  R.  Co.  v.  Haber,  169  U.  S.  613, 
629.  42  L  Ed.  878;  Orient  Ins.  Co.  z\ 
Daggs,  172  U.  S.  557,  566,  43  L.  Ed.  552; 
Gundling  v.  Chicago.  177  U.  S.  183,  188, 
44  L.  Ed.  725;  Booth  v.  Illinois,  184  U. 
S.  425,  428,  46  L.  Ed.  623;  Jacobson  ;. 
Massachusetts,  197  U.  S.  11,  26,  49  L.  Ed. 
643;  California  Reduc.  Co.  v.  Sanitary  Re- 
duc.  Works,  199  U.  S.  306,  50  L  Ed.  204; 
Gardner  v.  Michigan.  199  U.  S.  325,  50  L. 
Ed.  212;  Moeschen  v.  Tenement  House 
Dept.,  203  U.  S.  583,  51  L.  Ed.  328;  Halter 
V.  Nebraska,  205  U.  S.  34,  42,  51  L.  Ed. 
696.  See,  also,  ante,  "As  a  Limitation 
upon  the  Police  Power,"  VI,  A,  8,  g. 

"It  is  familiar  law  that  even  the  privi- 
leges of  citizenship  and  the  rights  inhering 
in  personal  liberty  are  subject,  in  their  en- 
joyment, to  such  reasonable  restraints  as 
mav  be  required  for  the  general  good." 
Halter  v.  Nebraska,  205  U.  S.  34,  42,  51  L. 
Ed.   696. 

'"There  is,  of  course,  a  sphere  within 
which  the  individual  mav  assert  the  su- 
premacy of  his  own  will  and  rightfully 
dispute  the  authority  of  any  human  gov- 
ernment, especially  of  any  free  govern- 
ment existing  under  a  written  constitu- 
tion, to  interfere  with  the  exercise  of  that 


will.  But  it  is  equally  true  that  in  every 
well-ordered  society  charged  with  the 
duty  of  conserving  the  safety  of  its  mem- 
bers, the  rights  of  the  individual  in  re- 
spect of  his  liberty  may  at  times,  under 
the  pressure  of  great  dangers,  be  sub- 
jected to  such  restraint,  to  be  enforced 
by  reasonable  regulations,  as  the  safety 
of  the  general  public  may  demand." 
Jacobson  v.  Massachusetts,  197  U.  S.  11 
29,    49    L.    Ed.    643. 

"Real  liberty  for  all  could  not  exist  un- 
der the  operation  of  a  principle  which 
recognizes  the  right  of  each  individual 
person  to  use  his  own,  whether  in  respect 
of  his  person  or  his  property,  regardless 
of  the  injury  that  may  be  done  to  others. 
This  court  has  more  than  once  recognized 
it  as  a  fundamental  principle  that  'persons 
and  property  are  subjected  to  all  kinds  of 
restraints  and  burdens,  in  order  to  secure 
the  general  comfort,  health,  and  pros- 
perity of  the  state;  of  the  perfect  right  of 
the  legislature  to  do  which  no  question 
ever  was,  or  upon  acknowledged  general 
principles  ever  can  be  made,  so  far  as 
natural  persons  are  concerned.'  Railroad 
Co.  v.  Husen.  95  U.  S.  465,  471,  24  L.  Ed 
527;  Missouri,  etc.,  R.  Co.  v.  Haber,  169 
U.  S.  613,  628,  629,  42  L  Ed.  878."  Jacob- 
son  v.  Massachusetts,  197  U.  S.  11,  26,  49 
L.   Ed.   643. 

"The  liberty  secured  by  the  fourteenth 
amendment,  this  court  has  said,  consists, 
in  nart,  in  the  right  of  a  person  'to  live 
and  work  where  he  will,'  Allgever 
Louisiana.  165  U.  S.  578.  ii  I..  Ed.  832; 
and  vet  he  may  he  compelled,  by  force  if 
need  be.  aeain-t  hi-  will  and  without  re- 
gard to  his  personal  wi-hes  or  hi-  pecun- 
iary interests,  or  even  his  religious  or 
political  convictions,  to  take  hi-  place  in 
the  rank-  of  the  armv  of  his  country  and 
ri-k  the  chance  of  being  shot  down  in  it- 
defense.  It  is  not.  therefore,  true  that 
the    power    of    the    public    to    guard    it -eh" 


556 


DUB  PROCESS  OF  LAW. 


Restrictions  under  the  Police  Power. — In  other  words,  the  due  process 
clauses  of  the  federal  constitution,  while  designed  to  preserve  life,  liberty  and 
property  inviolate  as  against  the  encroachments  of  mere  arbitrary  power,  were 
not  intended  to  interfere  with  the  power  of  the  state,  sometimes  termed  its  po- 
lice power,  to  prescribe  regulations  for  the  protection  and  promotion  of  the 
health,  peace,  morals,  education,- good  order,  and  general  welfare  of  the  people. 
Both  property  and  liberty  are  held  on  such  reasonable  conditions  as  may  be  im- 
posed by  the  governing  power  of  the  state  in  the  exercise  of  those  powers,  and 
with  such  conditions  the  fourteenth  amendment  was  not  designed  to  interfere.21 

Police  Power  Not  Unlimited. — The  police  power,  however,  has  its  limits. 
As  repeatedly  stated,  the  fourteenth  amendment  forbids  any  arbitrary  depriva- 
tion of  life,  liberty  or  property,  and  the  doctrine  that  the  fourteenth  amendment 
was  not  intended  as  a  restriction  upon  the  police  power  of  the  states  is  subject 
to  the  qualification  that  the  measures  adopted  for  the  purpose  of  regulating  the 
exercise  of  the  rights  of  liberty  and  the  use  and  enjoyment  of  property  must  be 
designed  to  effect  some  public  object  which  government  may  legally  accomplish, 
that  they  must  be  reasonable  and  have  some  direct,  real  and  substantial  relation 
to  the  public  object  sought  to  be  accomplished,  and  that  the  governmental  power 
is  not  to  be  arbitrarily  or  colorably  exercised  or  used  as  a  subterfuge  for  op- 
pressing some  individual  or  class  of  individuals.22     In  short,  the  exercise  of  the 


against  imminent  danger  depends  in  every 
case  involving  the  control  of  one's  body 
noon  his  willingness  to  submit  to  reason- 
s' 'e  regulations  established  by  the  con- 
stituted authorities,  under  the  sanction  of 
the  state,  for  the  purpose  of  protecting 
the  public  collectively  against  such 
danger."  Jacobson  v.  Massachusetts,  197 
U.    S.    11,   29,   49    L.    Ed.    643. 

21.    Restrictions  under  the  police  power. 
— Barbier   v.    Connolly,    113    U.    S.    27,    28 
L.      Ed.    923;      New     Orleans     Gas    Co.   v. 
Louisiana    Light    Co.,    115   U.    S.    650,   671, 
29    L.   Ed.   516;   Mugler   v.   Kansas,  123   U. 
S.  623,  31  L.  Ed.  205;  Minneapolis,  etc.,  R. 
Co.   v.    Beckwith,    129    U.    S.    26,    29,    32   L. 
Ed.    585;    In    re   Kemmler,    136   U.    S.    436, 
449,  34  L.  Ed.  519;  In  re  Converse,  137  U. 
S.    624,    632,    34    L.    Ed.     796;     Crowley      v. 
Christ'ensen.   137   U.   S.   86,   34   L.    Ed.   620; 
Giozza  v.   Tiernan,   148   U.    S.    657,   37    L. 
Ed.   599;  New  York,  etc.,  R.   Co.  v.   Bris- 
tol, 151  U.  S.  556,  567,  38  L.  Ed.  269;  Con- 
necticut   V.    Woodruff,    153    U.    S-    689,    38 
L.   Ed.   869;   Moore  v.  Missouri,  159  U.   S. 
673,  40  L-   Ed.  301;  Jones  v.  Brim,  165  U. 
S.    180,    182,    41    L.    Ed.    677;    Allgeyer    v. 
Louisiana,    165   U.    S.    578,    591,    41    L.    Ed. 
832;   Chicago,  etc.,   R.   Co.  v.   Chicago,   166 
U.    S.   226,    252,   41    L.    Ed.    979;     Davis      v. 
Massachusetts,  167  U.  S.  43,  47,  42  L.   Ed. 
71;    Camfield   v.   United    States,    167   U.    S. 
518,   522,   42   L.   Ed.  260;   Hodgson  v.  Ver- 
mont,   168    U.    S.    262,   273,   42   L-    Ed.    461; 
Orient   Ins.    Co.  v.   Daggs,   172   U.    S.   557, 
566,   43  L.    Ed.   552;    Maxwell   v.   Dow,   176 
U.    S.    581,   603,   44  L.    Ed.   597;   L'Hote    .-. 
W  Orleans,   177  U.  S.  587,  596,  44  L.    Ed. 
899;  Compa-gnie   Francaise,  etc.,  v.  Louisi- 
ana Stale  Board  of  Health,  186  U.  S.  380, 
393,  46  L   Ed.   1209;   Reid  v.  Colorado,  187 
U.   S.   137,   151,  47   L    Ed.    108;   Lochner  v. 
New    York,    198    U.    S.    45,    53,    49    L.    Ed. 
937;   Cunnius  v.   Reading    School    District, 
198    l'.    S.    158,   469,   49   L.    Ed.    1125;    Cali- 
fornia    Reduc.     Co.     v.     Sanitary     Reduc. 


Works,  199  U.  S.  306,  50  L.  Ed.  204;  How- 
ard v.  Kentucky,  200  U.  S.  164,  173,  50  L- 
Ed.  421.  See,  also,  ante,  "As  a  Limitation 
upon  the  Police  Power,"  VI,  A,  8,  g.  And 
see  the  titles  CONSTITUTIONAL 
LAW,  vol.  4,  p.  356,  et  seq.;  POLICE 
POWER. 

22.  Police  power  not  unlimited. — Bar- 
bier  v.  Connollv,  113  U.  S.  27,  31,  28  L. 
Ed.  923;  Yick  Wo  v.  Hopkins,  118  U.  S. 
356,  369,  30  L-  Ed.  220;  Mugler  v.  Kansas, 
123  U.  S.  623,  661,  31  L.  Ed.  205;  In  re 
Kemmler,  136  U.  S.  436,  34  L.  Ed.  519; 
In  re  Converse,  137  U.  S.  624,  631,  34  L. 
Ed.  796;  Yesler  v.  Washington  Harbor 
Line  Comm'rs,  146  U.  S.  646,  36  L.  Ed. 
1119;  Giozza  v.  Tiernan,  148  U.  S.  657, 
662,  37  L.  Ed.  599;  Lawton  v.  Steele,  152 
U.  S.  133,  137,  38  L.  Ed.  385;  Gibson  7'. 
Mississippi,  162  U.  S.  565,  591,  40  L  Ed. 
1075;  Jones  v.  Brim,  165  U.  S.  180,  182,  41 
L.  Ed.  677;  Allgeyer  v.  Louisiana,  165  U. 
S.  578,  591,  41  L.  Ed.  832;  Hodgson  v. 
Vermont,  168  U.  S.  262,  273,  42  L.  Ed. 
461;  Holden  v.  Hardy,  169  U.  S.  366,  39S, 
42  L.  Ed.  780;  Wisconsin,  etc.,  Railroad 
v.  Jacobson,  179  U.  S.  287,  289.  301,  45  L. 
Ed.  194;  Minder  v.  Georgia,  183  U.  S.  559, 
562,  46  L.  Ed.  328;  Connolly  v.  Union 
Sewer  Pipe  Co.,  184  U.  S.  540,  558.  46  L- 
Ed.  679;  Reid  v.  Colorado,  187  U.  S.  137, 
L51,  47  L.  Ed.  108;  Otis  v.  Parker.  1S7  U. 
S.  606,  608,  47  L.  Ed.  323;  Dobbins  v. 
Los  Angeles,  195  U.  S.  223,  236,  49  L.  Ed. 
L69;  California  Reduc.  Co.  v.  Sanitary 
Reduc.  Works,  199  U.  S.  306,  50  L.  Ed. 
204;  Chicago,  etc.,  R.  Co.  v.  Illinois.  200 
U.  S.  561,  50  L.  Ed.  596;  West  Chicago  St. 
R.  Co.  v.  Illinois,  201  U.  S.  506,  523,  526, 
50  L.  Ed.  si:,.  See  the  titles  CONSTI- 
TUTION' \1.  LAW.  vol.  4.  p.  356;  PO- 
LICE POWER.  And  see  ante,  "As  a 
Limitation  upon  the  Police  Power,"  VI, 
A,  8,  g;  post,  "Limitations  upon  Police 
Power."  VI,  D,  2,  b,  (4),  (b),  (nn). 

A  statute,  or  a  regulation  provided  for 
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police  power  is  subject  to  judicial  review,  and  personal  and  property  rights  can- 
not be  wrongfully  destroyed  by  arbitrary  enactment.  If  the  means  employed 
have  no  real  or  substantial  relation  to  public  objects  which  government  may 
legally  accomplish;  if  they  are  arbitrary  and  unreasonable,  beyond  the  necessities 
of  the  case,  the  judiciary  will  disregard  mere  forms  and  interfere  for  the  protec- 
tion of  rights  injuriously  affected  by  such  illegal  action.  The  authority 'of  the 
courts  to  interfere  in  such  cases  is  beyond  all  doubt.2"'  But  while  it  is  always 
a  judicial  question  whether  any  particular  regulation  is  a  valid  exercise  of  the 
police  power,  the  power  of  the  courts  to  declare  such  regulations  invalid  is  to 
be  exercised  with  the  utmost  caution.  Every  intendment  is  to  be  made  in  favor 
of  the  validity  of  such  regulations  and  it  is  net  the  province  of  the  courts  to 
interfere  except  in  clear  cases.24  Legislation  of  this  character  cannot  come 
within  the  fourteenth  amendment,  in  any  case,  unless  it  is  apparent  that  its  real 
object  is  not  to  protect  the  community,  or  to  promote  the  general  well-being,  but 
under  the  guise  of  police  regulation,  to  deprive  the  owner  of  his  liberty  and 
property,  without  due  process  of  law.25  When  and  how  far  such  power  may 
be  legitimately  exercised  with  regard  to  these  objects  must  be  left  for  determina- 
tion to  each  case  as  it  arises,26  and  the  question  in  each  case  is  whether  the 
legislature  has  adopted  the  statute  in  the  exercise  of  a  reasonable  discretion,  or 
whether  its  action  be  a  mere  excuse  for  an  unjust  discrimination,  or  the  oppres- 
sion, or  spoliation  of  a  particular  class.27 

b.  Regulation  of  Business,  Trade,  Occupation,  or  Profession. — See  the  titles 
Constitutional  Law,  vol.  4,  p.  372.  et  seq. ;  Police  Power. 

c.  Limitations  of  the  Liberty  of  Contract — (1)  Generally. — While  it  may  be 
conceded  that,  generally  speaking,  among  the  inalienable  rights  of  the  citizen 
is  that  of  the  liberty  of  contract,  yet  such  liberty  is  not  absolute  and  universal. 
It  is  within  the  undoubted  power  of  government  to  restrain  some  individuals 
from  all  contracts,  as  well  as  all  individuals  from  some  contracts.  Liberty  of 
contract  does  not  imply  liberty  in  a  corporation  or  individuals  to  defy  the  will 
of  state  or  nation,  when  legally  expressed,  nor  does  the  enforcement  of  such  en- 
actments infringe,  in  any  proper  sense,  the  general  inherent  right  of  every  one 
to  enter  into  contracts  and  to  acquire  and  hold  property.  Those  rights,  like  all 
ethers,  must  be  exercised  in  subordination  to  law.28 


therein,  is  frequently  valid  or  the  reverse, 
accordingly  as  the  facts  may  be,  whether 
it  is  a  reasonable  or  unreasonable  exer- 
cise of  the  legislative  power  over  the  sub- 
ject matter  involved.  Wisconsin,  etc., 
Railroad  v.  Tacobson,  179  U.  S.  287,  301, 
45    L.    Ed.    104. 

23.  Police  power  subject  to  iudicial  re- 
view.— Mugler  v.  Kansas,  123  U.  S.  623, 
661,  31  L.  Ed.  205;  Minnesota  r.  Barber, 
136  U.  S.  313,  320.  34  L.  Ed.  455;  Lawton 
V.  Steele.  152  U.  S.  133,  137,  38  L.  Ed.  385; 
Otis  v.  Parker.  187  U.  S.  606,  608,  47  L. 
Ed.  323;  Dobbins  v.  Los  Anseles.  195  U. 
S.  223,  239.  49  L  Ed.  169;  Daly  v.  Elton, 
195  U.  S.  242,  49  L.  Ed.  177;  California 
Reduc.  Co.  v.  Sanitarv  Reduc.  Works, 
199  U.  S-  306.  50  L.  Ed.  "204:  Chicago,  etc., 
R.  Co.  v.  Illinois.  200  U.  S.  561,  593.  50 
L.  F.d.  596:  Union  Bridere  Co.  v.  United 
States,  204  U.   S.  364.  397.  51    L.   Ed.  523 

Munn  v.  Illinois  distinguished. — The 
observations  of  Mr.  Chief  Justice  Waite  in 
the  case  of  Munn  v.  Illinois.  94  U.  S.  113, 
24  L.  Ed.  77,  to  the  effect  that  the  legis- 
lature is  the  exclusive  judge  of  the  pro- 
priety of  police  regulations  when  the  mat- 
ter is  within  the  scope  of  its  power,  had 
reference    to    the    facts    of    the    particular 


case  and  were  not  intended  to  declare  the 
right  of  either  the  legislature  or  a  city 
council  to  arbitrarily  deprive  the  citizen 
of  rights  protected  by  the  constitution 
under  the  guise  of  exercising  the  police 
powers  reserved  to  the  states.  Dobbins 
V.  Los  Angeles,  195  U.  S.  223,  235,  49  L 
Ed.  160 

24.  Same;  power  to  review  exercised 
with  caution. — Dobbins  v.  Los  Angeles, 
195  U.  S.  223,  237.  49  L.  Ed.  169;  Dalv  V. 
Elton,  195  U.  S.  242.  49  L  Ed.  177;  TIol- 
den  v.  Hardy,  169  U.  S.  366,  395,  42  L. 
Ed.    780. 

25.  Regulation  declared  invalid  only  in 
clear  case. — Muerler  ?•.  Kan -a-.  L23  U.  S. 
623,   669.   31    L.    Ed.   205. 

26.  Each  case  determined  as  it  arises. 
— Allgever  v.  Louisiana,  165  U.  S.  578, 
590,   41  "L.    Ed.    832. 

27.  Question    in    each    case.— Holdjen    V. 
Hardy,   169  U.   S.   366.  398.   42    L.    Ed     U 
Dobbins    v.    Los    Angeles.    195    U    S.    2 
236,   49    L    Ed.    169. 

28.  Limitation  of  the  liberty  of  contract. 
— Lri^bir  ,-'.  United  States,  L57  V .  S  160, 
165,  166,  :!'.'  L  Ed.  657;  Patterson  v  Bark 
Eudora,  L90  U.  S.  169.  1:1.  17  L.  Ed.  1002; 
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Contracts  Opposed  to  Public  Policy. — The  liberty  of  contract  cannot  be 
exercised  contrary  to  established  public  policy  ;29  and  the  public  policy  of  the 
state  must  be  deemed  to  be  authoritatively  declared  by  its  own  courts,  and  as 
so  declared,  it  cannot  be  contravened  by  the  contract  of  the  parties.30 

Contracts  Forbidden  under  the  Police  Power. — The  state  has  the  un- 
doubted right  to  impose  restraints  demanded  by  the  public  interest  or  by  the 
safety  and  welfare  of  the  state.  If  the  contract  be  one  which  the  state  in  the 
legitimate  exercise  of  the  police  power  has  the  right  to  prohibit,  the  prohibition 
is  not  forbidden  by  the  fourteenth  amendment.31 

Application  of  Principle. — See  the   footnotes.32 


Northern  Securities   Co.  v.  United  States, 
193  U.   S.   197,  351,  48   L-   Ed.  679. 

"It  may  deny  to  all  the  right  to  con- 
tract for  the  purchase  or  sale  of  lottery 
tickets;  to  the  minor  the  right  to  assume 
any  obligations,  except  for  the  neces- 
saries of  existence;  to  the  common  car- 
rier the  power  to  make  any  contract 
releasing  himself  from  negligence,  and,  in- 
deed may  restrain  all  engaged  in  any  em- 
ployment from  any  contract  in  the  course 
of  that  employment  which  is  against  pub- 
lic policy.  The  possession  of  this  power 
by  government  in  no  manner  conflicts 
with  the  proposition  that,  generally  speak- 
ing, every  citizen  has  a  right  freely  to  con- 
tract for  the  price  of  his  labor,  services  or 
property."  Frisbie  v.  United  States,  157 
U.  S.  160,  165,  166,  39  L.  Ed.  657;  Patter- 
son v.  Bark  Eudora,  190  U.  S.  169,  174, 
47    L.    Ed.    1002. 

29.  Contracts  opposed  to  public  policy. 
— Allgever  v.  Louisiana,  165  U.  S.  578,  589, 
41  L.  Ed.  832;  Holden  v.  Hardy,  169  U. 
S.  366,  42  L.  Ed.  780;  Williams  v.  Fears, 
179  U.  S.  270,  274,  45  L-  Ed.  186;  Minne- 
sota Iron  Co.  v.  Kline,  199  U.  S.  593,  598, 
50  L.   Ed.  322. 

There  is  no  doubt  that  the  freedom  of 
contract  may  be  limited  where  there  are 
visible  reasons  of  public  policy  for  the 
limitation.  Minnesota  Iron  Co.  v.  Kline, 
199  U  S.  593,  598,  50  L-  Ed.  322;  Holden 
V.  Hardy,  169  U.  S.  366,  391,  42  L.  Ed.  780. 

30.  Public  policy  of  state  declared  by 
state  courts. — -Orient  Ins.  Co.  v.  Daggs, 
172  U.  S.  557,  43  L-  Ed.  552;  Waters- 
Pierce  Oil  Co.  v.  Texas,  177  U.  S.  28,  44  L. 
Ed.  657;  New  York  Life  Ins.  Co.  V. 
Cravens,  178  U.  S.  389,  398,  44  L.  Ed.  1116; 
Hancock  Mut.  Life  Ins.  Co.  v.  Warren, 
181   U.    S.   73,   45    L.   Ed.   755. 

31.  Contracts  forbidden  under  the  po- 
lice power. — St.  Louis,  etc.,  R.  Co.  v. 
Mathews,  165  U.  S.  1,  41  L.  Ed.  611;  Hol- 
den v.  Hardy,  169  U.  S.  366,  42  L.  Ed.  780; 
Orient  Ins.  Co.  v.  Daggs,  172  U.  S.  557, 
564,  43  L.  Ed.  552;  St.  Louis,  etc.,  R.  Co. 
V.  Paul,  173  U.  S.  404,  43  L.  Ed.  746  (re- 
affirmed in  Minneapolis,  etc.,  R.  Co.  v. 
Gano,  190  U.  S.  557,  47  L.  Ed.  1183);  New 
York  Life  Ins.  Co.  v.  Cravens,  178  U.  S. 
389,  44  L.  Ed.  1116;  Hancock  Mut.  Life 
Ins.  Co.  v.  Warren,  181  U.  S.  73.  45  L.  Ed. 
755;  Knoxville  Iron  Co.  v.  Harbison,  1«3 
U.  S.  13,  22,  46  L.  Ed.  55,  (followed  in 
Dayton   Coal,   etc.,   Co.   v.   Barton,   183  U. 


S.  23,  46  L.  Ed.  61);  Smiley  v.  Kansas. 
196  U.  S.  447,  456,  49  L.  Ed.  546;  Lochner 
V.  New  York,  198  U.  S.  45,  53,  49  L.  Ed. 
937;  Minnesota  Iron  Co.  v.  Kline,  199  U 
S.  593,  598,  50  L.  Ed.  322  (reaffirmed  in 
Stevenson  Iron  Min.  Co.  v.  Kibbe,  20: 
U.  S.  537,  51  L.  Ed.  920). 

32.  As  to  form  of  contract;  statute  c.' 
frauds.— "An  individual  has  an  origina, 
capacity  to  contract  and  bind  himself,  in 
such  manner  as  he  pleases.  For  the  gen- 
eral security  of  society,  however,  from 
frauds  and  perjuries,  this  general  power  i- 
restricted,  and  he  is  disabled  from  mak- 
ing certain  contracts  by  parol."  Head  v. 
Providence  Ins.  Co.,  2  Cranch  127,  168, 
2   L.    Ed.   229. 

Sailor's  contracts.— Contracts  with  sail- 
ors for  their  services  are  exceptional  in 
their  character,  and  may  be  subjected  to 
special  restrictions  for  the  purpose  of 
securing  the  full  and  safe  carrying  on  of 
commerce  on  the  water.  Being  so  sub- 
ject, whenever  the  contract  is  for  em- 
ployment in  commerce,  not  wholly  within 
the  state,  legislation  enforcing  such  re- 
strictions comes  within  the  domain  of 
congress,  which  is  charged  with  the  duty 
of  protecting  foreign  and  interstate  com- 
merce. Patterson  v.  Bark  Eudora,  190 
U.   S.  169,   176,  47  L.   Ed.   1002. 

That  the  contract  of  a  sailor  for  his 
services  is  subject  to  son:c  restrictions 
was  settled  in  Robertson  v.  Baldwin,  165 
U.  S.  275,  41  L.  Ed.  715,  in  which  §§  4598 
and  4599,  Rev.  Stat.,  in  so  far  as  they  re- 
quire seamen  to  carry  out  the  contracts 
contained  in  their  shipping  articles,  were 
held  not  to  be  in  conflict  with  the  thir- 
teenth amendment,  and  in  which  a  de- 
privation of  personal  liberty  not  warranted 
in  respect  to  other  employees  was  sus- 
tained as  to  sailors. 

A  statute  forbidding  the  payment  of  the 
ways  of  seamen  in  advance,  making  such 
payment  a  misdemeanor,  and  providing 
that  it  shall  be  no  bar  to  a  recovery  of 
full  wages  after  the  same  have  been 
earned  is  not  an  unconstitutional  infringe- 
in  nt. 

Charges  of  pension  attorneys. — Con- 
gress being  at  liberty  to  eive  or  with- 
hold a  pension  may  prescribe  who  shall 
receive  it  or  may  determine  all  the  cir- 
cumstances and  conditions  under  which  an 
application  therefor  shall  be  prosecuted. 
No  man  has  a  legal  right  to  a  pension  and 
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(2)    Power  of  State  Restricted  to  Contracts  within  the  State.— The  power  of 
a  state  legislature  to  impose  restrictions  upon  the  right  of  the  individual  to  con- 


no  man  has  a  legal  right  to  interfere  with 
the  matter  of  obtaining  pensions  for  him- 
self or  others.  The  whole  control  of  that 
matter  is  within  the  domain  of  congres- 
sional power  and  it  is  competent  for  con- 
gress to  prescribe  a  maximum  fee  for 
services  in  the  matter  of  procuring  pen- 
sions for  others.  A  rule  which  forbids 
any  attorney  or  agent  from  exacting  a 
greater  charge  for  such  services  than  $10 
is  not  unconstitutional  as  abridging  the 
liberty  of  contract.  Frisbie  v.  United 
States,  157  U.  S.  160,  166,  39  L-  Ed.  657, 
reaffirmed  in  Ornstine  v.  Cary,  204  U.  S. 
'.69,    51    L.    Ed.    672. 

OambJine  contracts. — See  the  title  PO- 
LICE POWER.  And  see  post,  "Sup- 
pression of  Gambling,"  VI,  C,  3,  g. 

Contracts  and  combinations  in  restraint 
}f  trade. — There  is  no  more  general  sanc- 
tity in  the  right  to  combine  than  with  the 
right  to  make  other  contracts,  and  many 
state  laws  which  limit  the  freedom  of  con- 
tract in  his  respect  have  been  upheld  by 
the  United  States  supreme  court.  Carroll 
v.  Greenwich  Ins.  Co.,  199  U.  S.  401,  410, 
50  L-  Ed.  246.  See,  also,  Cincinnati  St.  R. 
Co.  v.  Snell,  193  U.  S.  30,  36,  48  L.  Ed. 
604. 

"Whatever  may  be  thought  of  the  policy 
of  such  attempts,  it  cannot  be  denied  in 
this  court,  unless  some  of  its  decisions 
are  to  be  overruled,  that  statutes  prohibit- 
ing combinations  between  possible  rivals 
in  trade  may  be  constitutional.  The  de- 
cisions concern  not  only  statutes  of  the 
United  States,  Northern  Securities  Co.  v. 
United  States,  193  U.  S.  197,  48  L.  Ed.  679; 
Swift  &  Co.  v.  United  States,  196  U.  S. 
375.  49  L.  Ed.  518,  but  also  state  laws  of 
similar  import.  Smiley  v.  Kansas,  196  U. 
S.  447.  49  L.  Ed.  546;  National  Cotton  Oil 
Co.  v.  Texas,  197  U.  S.  115,  49  L,  Ed. 
689."  Carroll  v.  Greenwich  Ins.  Co.,  199 
U.   S.    401,   409,   50   L.    Ed.    246. 

It  is  competent  for  a  state  legislature 
to  declare  that  competition  and  not  com- 
bination shall  be  the  law  of  trade.  To 
this  end  it  may  prohibit  and  suppress 
monopolies  and  combinations  formed  for 
the  purpose  of  controlling  prices  and  re- 
straining trade.  Such  statutes  are  not  un- 
constitutional as  depriving  persons  of 
their  property  without  due  process  of  law. 
National  Cotton  Oil  Co.  v.  Texas,  197  U. 
S  115,  49  L.  Ed.  689,  followed  in  Southern 
Cotton  Oil  Co.  v.  Texas,  197  U.  S.  134, 
49  L.  Ed.  696,  sustaining  the  validity  of 
the  Texas  anti-trust  Act  of  1889,  1895, 
1899. 

"The  constitutional  guarantee  of  liberty 
of  contract  does  not  prevent  congress 
from  prescribing  the  rule  of  free  compe- 
tition for  those  engaged  in  interstate  and 
international  commerce."  Northern  Secu- 
rities Co.  v.  United  States.  193  U.  S.  1f'7. 
332,  48  L.  Ed.  679;  United   States  v.  Joint 


Traffic  Asso.,  171  U.  S.  505,  43  L.  Ed.  259. 
See  the  titles  CONTRACTS,  vol.  4  u 
552;  INTERSTATE  AND  FOREIGN 
COMMERCE;  MONOPOLIES  AND 
CORPORATE  TRUSTS;  RESTRAINT 
OF  TRADE. 

"The  power  to  regulate  interstate  com- 
merce is,  as  stated  by  Chief  Justice   Mar- 
shall,  full   and   complete   in   congress,   and 
there  is  no  limitation  in  the  grant   of  the 
power  which  excludes  private  contract'  of 
the   nature   in   question   from   the  jurisdic- 
tion of  that  body.     Nor  is  any  such  limita- 
tion contained  in  that  other  clause  of  the 
constitution    which   provides    that    no   per- 
son   shall    be    deprived    of    life,    liberty    or 
property   without   due   process   of   law.     It 
has   been   held   that   the   word   'liberty,'   as 
used    in    the    constitution,    was    not    to   be 
confined    to    the    mere    liberty    of    person, 
but    included,    among    others,    a    right    to 
enter  into  certain  classes  of  contracts   for 
the    purpose    of    enabling    the    citizen    to 
carry  on  his  business.     Allgeyer  v.  Louisi- 
ana,  165  U.   S.   578,  41   L.    Ed.   832;   United 
States    v.    Joint    Traffic    Ass'n,    171    U     S 
505,  572,  43   L.   Ed.  259.     But  it  has  never 
been,  and  in  our  opinion  ought  not  to  be, 
held   that   the   word   included   the   right   of 
an    individual    to    enter    into    private    con- 
tracts  upon    all    subjects,   no   matter   what 
their      nature      and      wholly     irrespective 
(among  other  things)  of  the  fact  that  they 
would,    if   performed,    result    in    the    regu- 
lation  of   interstate   commerce   and   in  the 
violation  of  an  act  of  congress  upon  that 
subject.     The  provision  in  the  constituti  >n 
does  not,  as  we  believe,  exclude  congress 
from   legislating  with   regard   to  contracts 
of  the  above  nature  while   in  the  exercise 
of  its  constitutional  right  to  regulate  com- 
merce   among    the    states.      On    the    con- 
trary,   we    think    the    provision    regarding 
the   liberty  of  the   citizen   is,  to   some   ex- 
tent,   limited    by    the   commerce   clause    of 
the    constitution,    and    that    the    power    of 
congress  to  regulate  interstate  commerce 
comprises   the   right   to   enact   a    law   pro- 
hibiting   the    citizen    from     entering      into 
those  private  contracts  which  directly  and 
substantially,    and    not    merely    indirectly, 
remotely,     incidentally      and      collaterally, 
regulate  to  a  greater  or  less  degree  com- 
merce among  the  states."     Addyston  Pipe, 
etc.,   Co.   v.   United   States,   175   U.   S    211 
228,   229,  44  L-   Ed.  136.     Accord:    Lottery 
Case,  188  U.   S.   321,  360,   47  L.    Ed.   492. 

"A  secret  arrangement,  by  which,  un- 
der penalties,  an  apparently  existing  com- 
petition among  all  the  dealers  in  a  com- 
munity in  one  of  the  necessaries  of  life  is 
substantially  destroyed,  without  any  merg- 
ing of  interests  through  partnership  or 
incorporation.  i<;  one  to  whrch  the  police 
power  extends.  That  is  as  far  as  w«  nocA 
to  go  in  sustaining  the  judgment  in  this 
case.     That   i^  as  far  as  the  supreme  court 
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tract  is,  of  course,  restricted  to  contracts  entered  into  within  the  state.     It  has 


of  the  state  went."     Smiley  v.  Kansas,  196 
U.    S.    447.    456,   49    L.    Ed.    546. 

There  were  four  dealers  in  grain  in  B., 
a  small  village  situated  on  the  Missouri 
1  acific  Railroad.  Three  of  them  owned 
elevators  and  one  a  mill.  They  were  com- 
petitors in  the  purchase  of  grain.  The 
defendant  was  secretary  of  the  State  Grain 
1  lealers'  Association,  and  was  not  himself 
in  the  grain  business  nor  interested  in  that 
of  either  of  the  four  dealers.  The  de- 
fendant induced  the  dealers  to  enter  into 
an  arrangement  by  which  if  one  bought 
and  shipped  more  grain  than  the  others 
that  excess  purchaser  would  pay  the 
others  a  certain  per  cent.  As  security  for 
such  agreement  the  dealers  deposited 
checks  for  $100  each  with  the  defendant. 
The  dealers  reported  weekly  to  the  de- 
fendant the  amount  of  grain  purchased, 
and  if  one  had  purchased  more  than  his 
share  he  paid  defendant  three  cents  a 
bushel  for  the  excess  and  that  amount  was 
then  divided  among  the  other  dealers.  It 
was  held  that  the  Kansas  Trust  Law  of 
March  8,  1897,  was  not  in  conflict  with 
the  fourteenth  amendment  to  the  federal 
constitution  in  that  it  unduly  infringes  the 
freedom  of  contract  in  so  far  as  it  pro- 
hibits such  a  combination  in  restraint  of 
trade  as  is  shown  by  the  evidence  in  this 
case.  Smiley  v.  Kansas,  196  U.  S.  447,  49 
L.    Ed.   546. 

Section  1754  of  the  Iowa  Code  of  1897 
which  forbids  fire  insurance  companies 
doing  business  within  that  state  to  enter 
into  combinations  for  the  purpose  of 
nlating  and  controlling  rates,  pre- 
miums,  etc.,  is  not  unconstitutional  as 
abridging  the  liberty  of  contract  guar- 
anteed by  the  fourteenth  amendment;  the 
statute  having  been  construed  by  the  state 
court  as  extending  to  no  other  purpose 
than  the  prevention  of  the  Stirling  of  com- 
petition. Carroll  v.  Greenwich  Ins.  Co., 
190  U.  S.  401,  50  L.  Ed.  246. 

Combination  to  injure  another  in  busi- 
ness or  reputation. — Section  4466a  of  the 
Wisconsin  Statutes  of  1898,  which  im- 
poses imprisonment  or  fine  on  "any  two 
or  more  persons  who  shall  combine  *  *  * 
for  the  purpose  of  willfully  or  maliciously 
injuring  another  in  his  reputation,  trade, 
siness,  or  profession  by  any  means 
whatever,"  etc.,  is  not  an  unconstitutional 
infringement  of  the  liberty  of  contract 
guaranteed  by  the  due  process  clause  of 
the  fourteenth  amendment,  as  applied  to  a 
combination  among  certain  newspaper 
managers  to  injure  a  rival  in  business. 
Aikens  v.  Wisconsin,  195  U.   S.   194,  49  L. 

Ed     L54 

Mechanic's  lien  law;  Ohio  constitutional 
provision. — The  Ohio  mechanic's  lien  law, 
(  iliio   Rev.   Stats.,  §§  3184,  3185*  ami   31? 

ing  to  subcontractors  a  lien  upon  the 
building  and  land  for  labor  and  materials 
furnished,  without  regard  to  the  amount 
•  >f  the  balance  due  from  the  owner  to  the 


principal  contractor,  but  not  to  exceed 
the  contract  price  agreed  upon  between 
the  owner  and  principal  contractor,  with 
a  provision  safeguarding  the  interests  of 
the  subcontractor  in  case  it  should  be 
shown  that  the  owner  and  the  principal 
contractor,  for  the  purpose  of  defrauding 
subcontractors  or  materialmen,  had  agreed 
upon  an  unreasonably  low  price  in  the 
original  contract,  is  not  unconstitutional 
as  abridging  the  liberty  of  contract 
guaranteed  by  the  Ohio  bill  of  rights  or 
as  depriving  the  owner  of  his  property 
without  due  process.  Great  Southern  Fire 
Proof  Hotel  Co.  v.  Jones,  193  U.  S.  532,  48 
L.    Ed.    778. 

Where  corporation  clothed  with  public 
trust  or  engaged  in  business  affecting  the 
public  at  large. — Where  a  corporation  is 
clothed  with  a  public  trust  and  the  nature 
of  its  business  is  such  that  it  is  called 
upon  to  discharge  duties  of  public  conse- 
quence affecting  the  community  at  large, 
the  public  has  a  right  to  regulate  the 
manner  in  which  it  conducts  its  business. 
Its  right  to  contract  is  not  absolute  but 
may  be  subjected  to  the  restraints  de- 
manded by  the  safety  and  welfare  of  the 
state,  and  reasonable  legislation  looking 
to  that  end  is  not  unconstitutional  as  in- 
fringing the  due  process  clause  of  the 
fourteenth  amendment.  St.  Louis,  etc.. 
R.  Co.  v.  Paul.  173  U.  S.  404,  409,  43  L. 
Ed.  746:  Orient  Ins.  Co.  v.  Daggs,  172  U. 
S.  557,  43  L.  Ed.  552;  Holden  v.  Hardy, 
169  U.  S.  366,  42  L  Ed.  780;  St.  Louis,  etc., 
R.  Co.  v.  Mathews,  165  U.  S.  1,  41  L  Ed. 
611. 

Service  of  process  on  foreign  and  non- 
resident corporations. — The  West  Virginia 
statute  which  puts  all  non-resident  do- 
mestic corporations  having  their  places  of 
business  or  works  outside  of  the  state  and 
all  foreign  corporations  doing  business 
within  the  state  upon  the  same  footing 
and  makes  the  auditor  of  the  state  their 
attorney  in  fact  to  accept  process  and 
which  requires  each  of  certain  corpora- 
tions to  pay  a  fee  of  $10  to  the  auditor  for 
the  use  of  the  state  is  not  an  infringement 
of  the  liberty  of  contract.  St.  Mary's, 
etc..  Petroleum  Co.  v.  West  Virginia.  203 
TJ.  S.  183,  192,  51  L.  Ed.  144.  following 
Charlotte,  etc.,  R.  V.  Gibbs.  142  U.  S.  386, 
35  L.  Ed.  1051:  Yew  York  State  v.  Squire, 
145   U.   S.    175,   36  L.    Ed.    666. 

Insurance  contracts. — Thus  it  is  compe- 
tent for  the  state  to  provide  regulations 
governing  contracts  of  insurance  and  de- 
claring the  form  of  policies  and  the  effect 
of  provisions  therein  contained,  any  agree- 
ment or  stipulations  between  the  con- 
tracting parties  to  the  contrarv  notwith- 
standing. Orient  Tn^.  Co.  v.  Da<*es.  172 
TJ  S  557.  43  L.  Ed.  552:  Xew  York  Life 
Ins.  Co.  v.  Cravens.  178  U.  S.  3*9.  44  L 
Pd.  1116;  Hancock  Mut.  Life  Tns.  Co.  v. 
Warren.  181  U.  S.  73,  45  L  Ed.  755;  Equi- 
table   Life    Ins.    Soc.   V.    Clements,    140    U. 
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no  power  to  restrict  even  its  own  citizens  in  the  matter  of  contracts  executed  be- 
yond the  limits  of  the  state. :;:; 


S.  226,  35  L.  Ed.  497;  Northwestern  Nat. 
Life  Ins.  Assur.  v.  Riggs,  203  U.  S.  243, 
254,  51  L.  Ed.  168.  See.  also,  the  title 
CONSTITUTIONAL  LAW,  vol.  4,  pp. 
377,  378,  386,  387. 

Section  3625  of  the  Revised  Statutes  of 
Ohio  declaring  the  effect  of  answers  to 
interrogatories  contained  in  applications 
for  policies  and  providing  when  the 
qine  should  be  used  in  evidence  in  ac- 
tions to  recover  upon  such  policies  was 
not  unconstitutional  as  abridging  the  right 
of  the  insurance  company  and  the  insured 
to  make  their  own  contract.  Hancock 
Mut.  Life  Ins.  Co.  v.  Warren,  181  U.  S. 
73,   45   L.    Ed.   755. 

Where  the  manifest  purpose  of  the 
statute  was  to  make  all  inquiry  as  to  sui- 
cide wholly  immaterial,  except  where  the 
insured  contemplated  suicide  at  the  time 
he  applied  for  his  policy,  any  contract  in- 
consistent with  the  statute  must  be  held 
void.  Whitfield  v.  ^Etna  Life  Ins.  Co.,  205 
U.  S.  489,  496,  51  L.   Ed.  895. 

Contracts  with  foreign  insurance  com- 
panies.— See  post,  "Power  of  State  Re- 
stricted to  Contracts  within  the  State," 
VI,   C,  2,   c.   (2). 

Wages  of  railroad  employees. — The  na- 
ture of  the  business  of  operating  a  rail- 
road is  such  that  the  public  has  an  in- 
terest which  entitles  it  to  interfere  for  the 
purpose  of  promoting  and  protecting  the 
welfare  of  the  employees  of  railroad  com- 
panies. Therefore  an  act  which  provides 
for  the  enforcement  of  the  prompt  pay- 
ment, without  abatement  or  deduction,  of 
the  waacs  of  railroad  employees  and  per- 
sons employed  by  railroads  as  bridge  con- 
tractors, under  penalty  of  having  the 
wages  continued  for  such  length  of  time 
as  they  may  remain  unpaid,  is  justified  by 
the  peculiar  character  of  the  business  in 
which  such  persons  are  engaged,  and  is 
within  a  reserved  power  to  alter  or 
amend  the  charter  of  a  railroad  company, 
and  is  not  unconstitutional  as  abridging 
the  liberty  of  contract.  St.  Louis,  etc..  R. 
Co.  v.  Paul,  173  U.  S.  404,  43  L-  Ed.  746, 
reaffirmed  in  Minneapolis,  etc.,  R.  Co.  v. 
Gano.   190  U.   S.   557,  47  L.   Ed.   1183. 

33.  Power  of  state  restricted  to  con- 
tracts within  the  state. — Allgeyer  v. 
Louisiana,  165  U.  S.  578,  590,  41  L.  Ed. 
832;  Nutting  v.  Massachusetts.  183  U.  S. 
553,  558,  46  L.  Ed.  324;  Old  Wayne  Mut. 
Life  Ass'n  v.  McDonough,  204  U.  S.  8,  21, 
51  L.  Ed.  345.  See,  also,  Hooper  v.  Cali- 
fornia, 155  U.  S.  648,  39  L.  Ed.  297.  And 
see  ante,  "Legislative  Power  Limited  to 
Persons  and  Propertv  within  the  Terri- 
torial Jurisdiction   of  "the   State,"  VI,  A,  9. 

A  citizen  of  a  state,  under  the  pro- 
visions of  the  federal  constitution,  has  a 
right  to  contract  outside  of  the  state  for 
insurance  on  his  property,  a  right  of  which 
state     legislation      cannot      deprive      him. 

5  U  S  Enc— 36 


Allgeyer  v.  Louisiana,  165  U.  S.  578,  590, 
41  L.  Ed.  832  (distinguishing  Hooper  v. 
California,  155  U.  S.  648,  39  I,.  Ed.  297); 
Nutting  v.  Massachusetts,  183  U.  S.  553, 
558,   46   L.    Ed.    324. 

The  power  of  the  state  does  not  and 
cannot  extend  to  prohibiting  a  citizen 
from  making  contracts  of  insurance  out- 
side of  the  limits  and  jurisdiction  of  the 
state,  and  which  are  also  to  be  performed 
crtside  of  such  jurisdiction;  nor  can  the 
state  legally  prohibit  its  citizens  from  do- 
ing such  an  act  as  writing  a  letter  of  noti- 
fication even  though  the  property  which 
is  the  subject  of  the  insurance  may  at 
the  time  when  such  insurance  attaches  be 
within  the  limits  of  the  state.  Allgever 
v.  Louisiana,  165  U.  S.  578,  591,  41  L  Ed. 
832. 

But  the  right  of  a  citizen  to  make  such 
a  contract  for  himself  beyond  the  limits 
of  the  state,  does  not  empower  him  to 
authorize  an  agent  to  violate  in  his  be- 
half the  laws  of  his  state  within  her  own 
limits.  Such  contention  ignores  the  vital 
distinction  between  acts  done  within  and 
acts  done  beyond  the  state  jurisdiction. 
Hooper  v.  California,  155  U.  S.  648,  39 
L.  Ed.  297;  Allgeyer  v.  Louisiana,  165  U. 
S.  578.  41  L.  Ed.  S32;  Nutting  v.  Massa- 
chusetts, 1S3  U.  S.  553,  558,  46  L.  Ed. 
324. 

While  the  legislature  cannot  impair  the 
freedom  of  a  resident  of  a  state  to  elect 
with  whom  he  will  contract,  it  can  pre- 
vent foreign  insurance  companies  from 
sheltering  themselves  under  his  freedom 
in  order  to  solicit  contracts  which  other- 
wise he  would  not  have  thought  of  mak- 
ing. It  may  prohibit  not  only  agents  of 
the  insurers,  but  also  brokers,  from  so- 
liciting or  intermeddling  in  such  insur- 
ance. Nutting  v.  Massachusetts,  183  U. 
S.    553,    558,    46    L.    Ed.    324. 

The   state   having  the   power   to  impose 
conditions   or   the   transaction   of  busii 
by  foreign  insurance  companies  within  its 
limits,  has  the  equal   right  to  prohibit  the 
transaction  of  such  business  by  aeents  of 
such   companies  or  by  insurance   brok 
who    are    to   some    extent    the    representa- 
tives  of  both  parties.     Nutting  v.   Massa- 
chusetts, 183  U.  S.  553,  555.  46  L  Ed.  324; 
Hooper    v.    California,    155    U.    S.    648,    39 
L.   Ed.  297;  Allsreyer  v.   Louisiana,   165   U 
S.   578,  41    L.   Ed.  832. 

The  Massachusetts  statute  of  L894,  ch. 
522,  §  98.  which  forbids  any  person  as- 
suming to  act  as  insurance  agent  or  in- 
surance broker  to  act  in  any  manner  in 
the  negotiation  or  transaction  of  unlaw- 
ful insurance  with  a  foreign  insurance 
company  not  admitted  to  do  business  in 
that  commonwealth,  is  not  unconstitu- 
tional as  applii'd  to  the  case  of  an  insur- 
ance broker  who.  while  in  the  state  of 
Massachusetts,  solicits  from  a  resident  of 


562 


DUE  PROCESS   OF  LAW. 


3.  What  Constitutes  a  Deprivation  of  Liberty — a.  Generally. — See  ante, 
"Liberty  Subject  to  Reasonable  Restraint,"  VI,  C,  2,  et  seq. 

b.  Liberty  as  Including  the  Right  of  Suffrage. — Neither  the  constitution  it- 
self nor  the"  fifth  nor  the  fourteenth  amendments  thereof,  include  within  their 
guaranties  the  right  of  universal  suffrage ;  and  where  certain  classes  or  persons 
(females,  for  example)  are  excluded  from  the  right  to  vote  by  the  state  consti- 
tution and  laws,  they  cannot  invoke  the  protection  of  these  amendments  upon  the 
ground  that  they  are  deprived  of  their  life,  liberty,  or  property  without  due  proc- 
ess of  law.34  But  those  persons  to  whom  the  right  of  suffrage  is  granted  other- 
wise can  only  be  deprived  of  it  by  due  process  of  law.  In  order  to  claim  pro- 
tection however,  they  must  first  show  that  they  have  the  right.35 

c.  As  Including  the  Right  to  Use  and  Enjoy  Public  Property  or  Places. — 
The  fourteenth  amendment  does  not  have  the  effect  of  creating  a  particular  and 
personal  right  in  the  citizen  to  use  public  property  in  defiance  of  the  constitu- 
tion and  laws  of  the  state.36  "The  right  to  absolutely  exclude  all  right  to  use, 
necessarily  includes  the  authority  to  determine  under  what  circumstances  such 
use  may  be  availed  of,  as  the  greater  power  contains  the  lesser."37 

d.  The  Right  to  Take  Game  or  Fish. — The  liberty  guaranteed  by  the  four- 
teenth amendment  does  not  confer  the  right  to  take  game  or  fish  in  the  public 
waters  of  the  state  in  violation  of  the  valid  police  regulations  of  the  state  regu- 
lating the  right  to  fish  and  fowl  in  the  public  waters.38 

e.  Compulsory  Vaccination. — Compulsory  vaccination  laws  are  within  the 
police  power  of  the  state,  and  when,  as  construed  by  the  highest  court  of  a  state, 
they  do  not  require  the  vaccination  of  individuals  whose  state  of  health  is  such 
as  to  render  vaccination  dangerous  as  to  them,  it  cannot  be  said  that  such  stat- 
utes are  invalid  as  being  in  derogation  of  the  liberty  guaranteed  by  the  four- 
teenth  amendment.39 


that  state  an  application  for  insurance 
pursuant  to  which  he  obtains,  through  his 
non-resident  principals,  a  policy  of  insur- 
ance from  a  company  not  authorized  to  do 
business  in  the  state,  and  which  policy  he 
(the  broker)  receives  in  the  state  and 
sends  by  mail  to  the  assured  from  whom 
the  application  therefor  had  been  so- 
licited. Nutting  v.  Massachusetts,  183  U. 
S.    553,   46    L.    Ed.   324. 

In  the  opinion  of  this  case  it  was  said 
that  it  came  within  the  decision  of 
Hooper  v.  California,  155  U.  S.  64S,  39  L. 
Ed.  297,  and  not  within  Allgeyer  v. 
Louisiana,  1G5  U.   S.   578,  41  L.   Ed.   832. 

In  Hooper  v.  California,  155  U.  S.  648, 
39  L.  Ed.  297,  the  agent  in  California  pro- 
cured, through  nonresident  principals,  of 
a  resident  of  that  state,  insurance  upon 
the  vessel  from  a  company  not  authorized 
to  do  business  within  the  state  of  Cali- 
fornia. In  Allgeyer  v.  Louisiana,  165  U. 
S.  578,  41  L.  Ed.  832,  the  insurance  was 
eot  obtained  through  an  agent  or  broker, 
but  the  contract  was  made  by  the  assured 
himself  and  without  the  state,  and  the 
point  decided  was  that  a  statute  of  the 
state  punishing  the  owner  for  obtaining 
insurance  thereon  by  contract  made  in 
another  state  was  unconstitutional.  The 
distinction  between  the  two  cases  seems 
to  be  that  the  state  may  prohibit  the 
making  within  the  state  of  certain  con- 
tracts  which  are  forbidden  as  contrary  to 
the  laws  and  policy  of  the  state;  but  thai 
it  cannot  prohibit  those  citizens  from  en- 
tering   into    such    contracts    beyond    state 


limits.     See  Nutting  v.  Massachusetts.  183 
U.    S.    553,    557,   46    L    Ed.    324. 

34.  Liberty  as  including  the  right  of 
suffrage. — Minor  v.  Happersett,  21  Wall. 
162,  176,  22  L.  Ed.  627. 

35.  Same. — Minor  v.  Happersett,  21 
Wall.  162,  176,  22  L.  Ed.  627.  See,  also, 
the  titles  CIVIL  RIGHTS,  vol.  3,  p.  830; 
CONSTITUTIONAL    LAW,   vol.   4,   pp. 

473,   488. 

36.  As  including  the  right  to  use  and 
enjoy  public  property  and  places. — Davis 
V.  Massachusetts,  167  U.  S.  43,  48,  42  L- 
Ed.    71. 

37.  Same. — Davis  v.  Massachusetts,  167 
U.  S.   43,  48.  42   L    Ed.   71. 

\n  ordinance  of  the  city  of  Boston 
which  forbids  any  persons  to  make  any 
public  address,  or  discharge  any  cannon 
or  firearms,  or  expose  for  sale  any  go<  ds, 
wares  or  merchandise,  or  erect  or  main- 
tain any  booth,  stand,  tent  or  apparatus 
for  the  purpose  of  public  amusement  or 
show,  upon  any  of  the  public  grounds  in 
that  city,  except  in  accordance  with  a 
permit  from  the  mayor,  is  not  unconsti- 
tutional as  applied  to  one  who  seeks  to 
make  a  public  address  upon  Boston  Com- 
mon in  violation  thereof.  Davis  v.  Massa- 
chusetts, 167   l'.  S.  43,  42  L  Ed.  71. 

38.  The  right  to  take  game  or  fish. — 
Lawton  v.  Steele,  152  U.  S.  133,  38  L.  Ed. 
385.  See.  also,  the  titles  FISH  AND 
FISHERIES;  GAME  AND  GAM-' 
LAWS. 

39.  Compulsory  vaccination. — Jacob-  n 
v.  Massachusetts,   197  U.  S.  11,  49  L  Ed.  643 
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f.  Suppression  of  Malicious  Mischief,  Injuries  to  Person,  Reputation,  etc. — 
When  it  comes  to  the  freedom  of  the  individual,  malicious  mischief  is  a  familiar 
and  proper  subject  for  legislative  repression.  Still  more  are  combinations  for  the 
purpose  of  inflicting  it.  It  would  be  impossible  to  hold  that  the  liberty  to  com- 
bine to  inflict  such  mischief,  even  upon  such  tangibles  as  business  or  reputation, 
was   among   the  rights   which   the    fourteenth   amendment   was   intended   to   pre- 


serve 


40 


g.  Suppression  of  Gambling. — ''The  suppression  of  gambling  is  concededly 
within  the  police  powers  of  a  state,  and  legislation  prohibiting  it,  or  acts  which 
may  tend  to  or  facilitate  it,  will  not  be  interfered  with  by  the  court  unless  such 
legislation  be  a  'clear,  unmistakable  infringement  of  rights  secured  by  the  funda- 
mental law.'  "41 

h.  Excluding  Objectionable  Matter  from  the  Mails,  and  from  the  Channels  of 
Interstate  Commerce. — It  is  not  a  part  of  any  one's  liberty,  as  recognized  by  the 
supreme  law  of  the  land,  that  he  shall  be  allowed  to  introduce  into  the  United 
States  mails  or  into  the  channels  of  interstate  commerce  an  element  that  will 
be  confessedly  injurious  to  the  public  morals.42 


40.  Suppression  of  malicious  mischief, 
n  juries  to  person,  reputation,  etc. — Aikens 
•.  Wisconsin,  195  U.  S.  194,  205,  49  U 
Ed.    154. 

"When  the  acts  consist  of  making  a 
combination  calculated  to  cause  temporal 
damage,  the  power  to  punish  such  acts, 
when  done  maliciously,  cannot  be  denied 
because  they  are  to  be  followed  and 
worked  out  by  conduct  which  might  have 
been  lawful  if  not  preceded  by  the  acts. 
\"o  conduct  has  such  an  absolute  privi- 
lege as  to  justify  all  possible  schemes  of 
which  it  may  be  a  part.  The  most  inno- 
cent and  constitutionally  protected  of  acts 
or  omissions  may  be  made  a  step  in  a 
criminal  plot,  and  if  it  is  a  step  in  a  plot 
neither  its  innocence  nor  the  constitution 
is  sufficient  to  prevent  the  punishment  of 
the  plot  by  law."  Aikens  v.  Wisconsin, 
195    U.    S.    194.    205,    49    L.    Ed.    154. 

Section  4466a,  which  imposes  imprison- 
ment or  fine  on  "any  two  or  more  persons 
who  shall  combine  *  *  *  for  the  purpose 
<  f  willfully  or  maliciously  injuring  an- 
other in  his  reputation,  trade,  business  or 
profession  by  the  means  whatever,"  etc., 
does  not  contravene  the  fourteenth 
amendment  of  the  United  States  constitu- 
tion. Aikens  v.  Wisconsin.  '  195  U.  S. 
194.   201,  49   U.   Ed.   154. 

41.  Suppression  of  gambling. — Booth 
V.  Illinois,  184  U.  S.  425.  429,  46  L.  Ed. 
623;  Otis  v.  Parker,  ]S7  U.  S.  606,  47  L. 
Ed.  323;  Ah  Sin  v.  Wittman,  19S  U.  S. 
500,  505,  49  L.  Ed.  1142;  Gatewood  V. 
North  Carolina,  203  U.  S.  531,  51  L.  Ed. 
305. 

Prohibition  against  visiting  gambling 
house. — Granting  that  one  may  visit  in- 
nocently a  barred  or  barricaded  house  or 
room  where  gaming  implements  are 
ibited  c  r  e:  pos<  -1  to  view,  and  thai  the 
defendant  was  convicted  notwithstanding 
he  established  that  he  had  innocently 
vi-ited  the  house  mentioned  in  the  charge 
against  him,  an  ordinance  which  makes 
criminal  and  punishable  the  act  of  visit 
such  a  house  or  room  is  not  unconstitu- 


tional as  depriving  the  defendant  of  his 
liberty  without  due  process  of  law  in  vio- 
lation of  the  fourteenth  amendment.  Ah 
Sin  v.  Wittman,  198  U.  S.  500,  505,  49  U 
Ed.    1142. 

Dealing  in  futures. — A  state  law  which 
forbids  and  declares  illegal  all  options  to 
buy  or  sell  grain,  stocks  or  other  prop- 
erty on  margin  for  future  delivery,  is  not 
invalid  as  depriving  those  engaged,  or 
desiring  to  engage,  in  such  dealing  of 
their  liberty  without  due  process  of  law. 
If  the  legislature  is  of  the  opinion  that 
such  business,  as  often  or  ordinarily  car- 
ried on,  involves  no  bona  fide  sale  of  the 
commodities  contracted  for,  but  is  used 
as  a  cloak  to  cover  gambling  transactions 
which  merely  contemplate  the  payment  of 
the  difference  between  the  market  price 
and  the  contract  price  at  the  time  of  de- 
livery, and  that  in  order  to  suppress  the 
evil  it  is  necessary  to  put  a  ban  upon  the 
entire  business,  it  cannot  be  said  that  the 
means  employed  are  not  suited  or  adapted 
to  the  accomplishment  of  the  desired  end, 
or  that  it  deprives  any  one  of  the  liberty 
guaranteed  by  the  fourteenth  amendment. 
Booth  t\  Illinois,  184  U.  S.  425,  46  L.  Ed. 
623;  Otis  v.  Parker,  187  U.  S.  606,  47  I.. 
I'd.  323.  See,  also,  Gatewood  v.  North 
Carolina,   203   U.   S.   531,   51   L.    Ed.   ::o.v 

42.  Excluding  objectionable  matter 
from  the  mails  and  from  the  channels  of 
interstate  commerce. — Ex  parte  Jackson, 
96  U.  S.  727.  2  1  L.  Ed.  877;  In  re  Rapier, 
143  U.  S.  1  hi.  L34,  36  I..  I'd.  93;  Lottery 
se,   188  U.    S„  r,  47   L     I'd.    192. 

See,  also,  In  re  Rahrer,  140  U.  S.  545,  35 
L.    Ed.    572. 

Thus    it    is    competent    for   congn 
exclude     lottery    I  i  Ltld    letter-,    m  . 

papers,   and   circulars   bearing   lottery 
vertisements  not  only  from  the  mails  (Ex 
parte    Jackson,    96    U.    S.    727,    24     1. 

In  re  Rapier,  I  13  I'.  S.  L10,  L34, 
1,  Ed.  93),  but  also  from  the  channels 
inti  mmerce.      Lottery   Case,    188 

I       <    321,   357,    17    I..    Ed.    192 
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i.  Power  to  Prescribe  Qualifications  for  Persons  Desiring  to  Practice  Law, 
Medicine,  etc.— See  the  titles  CONSTITUTIONAL  Law,  vol.  4,  pp.  377,  430,  431; 
Police  Power.    And  see  post,  "Interest  or  Estate  in  Profession  or  Occupation," 

VI,  D,  1,  i. 

j.  Giving  Some  Persons  a  Monopoly  of  Certain  Kinds  of  Business. — See  the 
title  Police  Power.  And  see.  also,  the  title  Constitutional  Law,  vol.  4,  p. 
409. 

k.  Investing  Single  Officer,  Board  or  Tribunal  with  Pozvcr  to  Grant  or  Refuse 
Licenses,    etc. — See   the    titles   Constitutional   Law,   vol.    4,    p.   367;    Police 

Power. 

1.  Taxation  of  Labor  Agents. — An  act  imposing  a  prohibitory  tax  upon  la- 
bor agents  is  not  unconstitutional  as  abridging  the  freedom  of  contract,  since  the 
individual  laborer  is  left  free  to  make  such  contracts  as  he  chooses,  while  those 
whose  business  it  is  to  induce  persons  to  enter  into  labor  contracts  and  to  change 
their  location  are  left  free  to  contract,  though  subject  to  taxation  with  respect 
to  their  business  as  other  citizens  are.43 

D.  Property  and  the  Deprivation  Thereof — 1.  What  Is  Property 
within  THE  Meaning  of  the  Due  Process  Clause — a.  Generally. — What  is 
property  within  the  meaning  of  the  fifth  and  fourteenth  amendments,  or  what 
is  a  taking  of  private  property  for  public  use,  is  not  always  easy  to  determine. 
No  decision  of  the  United  States  supreme  court  has  endeavored  to  announce 
a  rule  that  would  embrace  every  case.44 

b.  Property  and  the  Incidents  of  Ownership  as  Affected  by  State  Law  and 
Usage. — Among  the  reserved  rights  of  the  states  is  the  right  to  define  property, 
prescribed  the  tenures  therein,  and  to  regulate  its  descent,  distribution  and  trans- 
fer.45 Therefore,  in  determining  what  is  property  and  the  extent  of  rights  in 
property,  in  order  to  determine  whether  any  property  or  property  right  has 
been  taken  within  the  meaning  of  the  fourteenth  amendment,  the  courts  cannot 
neglect  the  long-settled  law  and  common  understanding  of  a  particular  state,  foi 
even  the  incidents  of  ownership  may  be  cut  down  by  the  peculiar  laws  and  usages 
of  a  state.40 


43.  Taxation  of  labor  agents. — Williams 
V.    Fears.   170   U.   S.  270,  274,  45   L.   Ed.   186. 

44.  Property;  no  all  embracing  defini- 
tion.—Scranton  v.  Wheeler,  179  U.  S.  141, 
153,  45  L.  Ed.  12f>.  See,  generally,  the 
title  CONSTITUTIONAL  LAW,  vol.  4, 
p.   412,  et  seq. 

45.  Property  and  the  incidents  of  owner- 
ship as  determined  by  state  law. — See  the 
title  CONSTITUTIONAL  LAW,  vol.  4. 
p.    163. 

46.  Same.— Otis  Co.  v.  Ludlow  Mfg. 
Co..  201  U.  S.  140,  154,  50  L  Ed.  696; 
Eldridge  v.  Trezevant,  160  U.  S.  452,  466, 
40   L.    Ed.    490. 

As  to  rights  of  riparian  owners. — The 
property  rights  of  riparian  owners  are  de- 
termined by  the  law  of  the  state,  and  that 
law  n<  declared  by  the  supreme  court  of 
the  state  is  controlling  as  a  rule  of  prop- 
erty. Harney  v.  Keokuk.  94  U.  S.  324,  24 
L.  Ed.  r.M:  Packer  v.  Bird,  137  U.  S.  661, 
34  I.  Ed.  819;  Hardin  v.  Jordan,  140  U. 
S.  371.  :;:.  L  Ed.  428;  Kaukauna  Water 
Power  Co.  v.  Green  Bay,  etc.,  Canal  Co., 
142  U.  S.  254,  5572,  3.".  L  Ed.  1004;  Kldridge 
it.  L60  '".  S.  452,  468.  40  L  Ed. 
400;  St.  Anthony  Falls  Water  Power  Co. 
7'.  St.  Paul  Water  Comm'rs,  L68  U.  S. 
12  I.  Ed.  497;  Mobile  Transp.  Co.  v. 
-7  U.   S.   479,   485,   47    L.    Ed.  266 


(reaffirmed  in  Mobile  Transp.  Co.  v.  Mo- 
bile, 199  U.  S.  604,  50  L.  Ed.  330).  See, 
also,  post,  "Rights  of  Riparian  Owners," 
VI,  D,  2,  b,  (4),  (q),  et  seq.;  "As  Af- 
fected by  Local  Conditions;  Power  of 
State  to  Declare  Purpose  Public,"  VI,  D, 
2,  b,  (5),  (b),  (bb);  "Universality  of  Use 
Not  the  Test,"  VI,  D,  2,  b,  (5),  (b),  (cc). 

Therefore,  if  under  the  state  law  the 
rights  of  .  riparian  owners  upon  tidal 
waters  extends  only  to  high-water  mark, 
they  cannot,  of  course,  complain  that  they 
are  deprived  of  any  property  or  vested 
right  by  an  act  of  the  legislature  granting 
the  soil  under  the  bed  of  the  stream,  or 
other  body  of  water,  beyond  high-water 
mark  to  other  persons  or  appropriating 
it  for  other  purposes.  Mobile  Transp.  Co. 
V.  Mobile,  187  U.  S.  479,  485,  47  L.  Ed. 
266,  reaffirmed  in  Mobile  Transp.  Co.  v. 
Mobile,   199  U.  S.  604,   50  L.   Ed.   330. 

Neither  do  the  provisions  of  the  four- 
teenth amendment  extend  to  nor  over- 
ride public  rights  existing  in  the  form  of 
easements  or  servitudes  in  favor  of  the 
public  or  of  other  riparian  owners,  and 
which  are  held  to  be  valid  under  the  con- 
stitution and  laws  of  the  state.  Head  v. 
Amoskeog  Mfg.  Co.,  113  U.  S.  9,  28  L  Ed. 
1  Eldridge  v.  Trezevant,  160  U.  S.  452, 
468,    40    L-    Ed.    490;    St.     Anthony      Falls 
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c.  Property  Devoted  to  Public  Use. — The  doctrine  that  private  property  shall 
not  be  taken  without  due  process  of  law  nor  without  compensation  being  made 
therefor  applies  to  private  property  devoted  to  public  use  as  well  as  to  properly 
in  private  use.  Where  property  is  devoted  to  public  use  the  public  power  to  reg- 
ulate such  use  and  the  private  right  of  ownership  coexist  and  do  not  the  one 
destroy  the  other.  There  is  no  difference  whatever  in  principle  arising  from  the 
difference  in  the  uses.  If  the  power  to  regulate  is  exerted  in  such  an  unreason- 
able and  arbitrary  manner  as  to  result  not  merely  in  regulation,  but  in  an  in- 
fringement upon  the  right  of  ownership  and  a  deprivation  of  the  property  with- 
out compensation,  such  exertion  of  power  is  void  because  repugnant  to  the  due 
process  and  equal  protection  clauses  of  the   fourteenth  amendment.47 


Water  Power  Co.  v.  St.  Paul  Water 
Comm'rs,  168  U.  S.  341),  42  L.  Ed.  497; 
Otis  Co.  v.  Ludlow  Mfg.  Co.,  201  U.  S. 
140,    152,    50    L-    Ed.    690. 

Thus  in  Louisiana  it  is  held  that  as  to 
riparian  property  the  state  has  a  dominant 
easement  or  servitude  by  virtue  of  which 
it  is  entitled  to  take  such  property  for  the 
purpose  of  constructing  levees  without 
making  any  compensation  therefor;  and 
this  right  or  servitude  is  not  affected  by 
the  due  process  clause  of  the  fourteenth 
amendment.  Eldridge  v.  Trezevant,  160 
U.    S.    452,    468,   40    L.    Ed.    490. 

Where  the  rights  of  a  power  company 
to  develop  a  water  power  in  a  river  are 
held  subject  to  the  paramount  right  of 
ihe  state  to  use  or  divert  the  waters  of 
Tie  river  for  public  purposes,  such  com- 
pany cannot  complain  that  it  is  deprived 
of  its  property  without  due  process  of 
law  by  the  action  of  the  state  in  diverting 
the  water  for  the  purpose  of  creating  a 
municipal  water  supply,  thereby  prevent- 
ing it  from  flowing  in  its  accustomed 
course  past  the  dams  and  sluices  of  the 
power  company  and  at  the  same  time 
making  no  compensation  for  the  resulting 
injury.  St.  Anthony  Falls  Water  Power 
Co.  v.  St.  Paul  Water  Comm'rs,  168  U. 
S.   349,  42    L.    Ed.   497. 

The  inhibition  against  taking  lands  for 
private  purposes,  resulting  from  the  due 
process  clause  of  the  fourteenth  amend- 
ment, does  not  abridge  the  rule  obtaining 
in  some  of  the  New  England  states  that 
riparian  owners  hold  their  lands  subject 
to  the  right  of  the  state  to  authorize,  upon 
just  compensation,  their  flowage  in  the 
development  of  water  power  for  privately 
owned  mills.  Head  v.  Amoskeog  Mfg. 
Co.,  113  U.  S.  9,  28  L.  Ed.  889;  Otis  Co 
V.  Ludlow  Mfg.  Co.,  201  U.  S.  140,  152,  50 
L.  Ed.  696.  See,  also,  post,  "As  Affected 
by  Local  Conditions;  Power  of  State  to 
Declare  Purpose  Public,"  VI,  D.  2,  b, 
(5),  (b),  (bb);  "Universality  of  Use  Not 
the  Test,"  VI,  D,  2,  b,   (5),  (b),  (cc). 

Rights  of  abutting  owners. — The  ex- 
tent of  an  abutting  owner's  easements  of 
light,  air,  access,  etc.,  is  a  question  which 
each  state  may  determine  for  itself  in 
accordance  with  its  own  view  of  the  law 
and  of  public  policy,  and  in  determining 
whether  such  owners  have  been  deprived 
>>f    their    property    in    this    respect,    it    is 


necessary  to  look  first  to  the  state  de- 
cisions and  law  and  see  for  what  pur- 
poses and  as  against  what  uses,  if  any, 
the  alleged  right  of  property  in  such  ease- 
ment exists.  Sauer  v.  New  York  City, 
206  U.  S.  536,  548,  51  L.  Ed.  1176. 
See,  also,  post,  "Property  Rights  in 
Streets  and  Highways,"  VI,  D,  2,  b,  (4), 
(r),   et  seq. 

If  under  the  constitution  and  laws  of 
the  state  consequential  damages  to  prop- 
erty resulting  from  an  obstruction  in  a 
street  is  damnum  abseque  injuria,  then 
the  owner  of  such  property  cannot  be 
said  to  be  deprived  of  any  property  in 
violation  of  the  due  process  clause  of  the 
fourteenth  amendment.  Marchant  v. 
Pennsylvania  R.  Co.,  153  U.  S.  380,  38  L. 
Ed.  751;  Meyer  v.  Richmond.  172  U.  S. 
82,  94,  95,  43  L-  Ed.  374;  Sauer  v.  New 
York  City,  206  U.  S.  536,  548,  51  L.  Ed. 
1176,  distinguishing  the  New  York  Ele- 
vated Railway  Cases  (Muhlker  v.  New 
York,  etc.,  R.  Co.,  197  U.  S.  544,  569,  49 
L.  Ed.  872;  Birrell  v.  New  York,  etc.,  R. 
Co.,  198  U.  S.  390,  49  L  Ed.  1096;  Siegel 
v.  New  York,  etc.,  R.  Co.,  200  U.  S.  615, 
50  L  Ed.  621).  » 

47.  Property  devoted  to  public  use. — 
Western  Union  Tel.  Co.  v.  Pennsylvania 
R.  Co.,  195  U.  S.  594,  49  L  Ed.  332;  At- 
lantic Coast  Line  R.  Co.  v.  North  Caro- 
lina Corp.  Commission,  206  U.  S.  1,  20,  51 
L.  Ed.  933.  See,  also,  Railroad  Commis- 
sion Cases,  116  U.  S.  307,  331,  29  L.  Ed. 
636;  Chicago,  etc.,  R.  Co.  v.  Minnesota, 
134  U  S.  418,  455,  33  L  Ed.  970;  Chicago, 
etc.,  R.  Co.  v.  Wellman,  143  U.  S.  339,  34  t. 
36  L-  Ed.  176;  Reagan  v.  Farmers'  Loan. 
etc.,  Co.,  154  U.  S.  362,  399,  38  L  Ed. 
1014;  St.  Louis,  etc..  R.  Co.  v.  Gill,  156 
U.  S-  649.  657,  39  L  Ed.  567;  Chicago, 
etc.,  R.  Co.  v.  Chicago,  166  U.  S.  226,  241, 
41  L  Ed.  979;  Smyth  v.  Ames,  169  U.  S. 
466,  512,  43  L.  Ed.  819;  Chicago,  etc.,  R. 
Co.  v.  Tompkins  176  U  S.  167.  172.  44 
L.  Ed.  4  17;  Minneapolis,  etc.,  R.  Co.  v. 
Minnesota,  186  U.  S.  257,  46  L.  Ed.  1151; 
Chicago,  etc.,  R.  Co.  v.  Illinois,  200  U. 
S  561,  592,  50  L  Ed.  596.  And  see  the 
title   POLICE    l'<  )VYKR. 

Railroad  right  of  way. — A  railroad  right 
of  way  is  so  far  private  property  as  to  be 
entitled  to  the  protection  of  that  provi- 
sion of  the  constitution  which  fordid-  its 
taking,  except  under  the  power  of  eminent 
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Depreciation  Incident  to  Discontinuance  of  Use. — See  post,  "Deprecia- 
tion of  the  Value  of  the  Property  of  Public  Service  Companies  Through  the 
Construction  of  Rival  Systems,  or  Refusal  to  Renew  or  Extend  Contract  for  Use 
of  Same."  VI,  D,  2,  b,   (4),   (j). 

Disposition  of  Property  after  Cessation  of  Use. — Property  devoted  to  a 
public  use  does  not,  in  the  absence  of  contract  to  that  effect,  pass  to  the  state 
or  municipality  upon  the  termination  of  the  franchise  under  which  it  is  used,  but 
remains  in  the  person  or  corporation  which  owned  it  previous  to  the  expiration 
of  the  franchise,  and  can  be  taken  only  upon  the  payment  of  just  compensation.48 

d.  Property  Rights  of  Municipal  Corporations,  Counties,  etc. — See  ante,  "Mu- 
nicipal Corporations,"  III,  D.  2.  And  see  the  title  Constitutional  Law,  vol. 
4.  p.  412. 

e.  Citizenship  as  a  Property  or  Vested  Right. — See  the  title  Constitutional 
Paw,  vol.  4.  p.  417,  note. 

f.  Property  in  Rule  or  Policy  of  Law. — See  the  title  Constitutional  Law, 
vol.  4,  p.  417. 

g.  Property  Right  in  Public  Office. — See  the  titles  Impairment  of  Obliga- 
tion of  Contracts;  Public  Officers. 

h.  Reputation  as  Property. — Conceding  that  a  person  may  have  a  property 
right  in  his  reputation,  and  that  in  a  mixed  community  the  reputation  of  belong- 
ing to  the  dominant  race  is  property,  persons  of  neither  race  are  deprived  of 
their  so-called  property  by  a  statute  which  requires  the  separation  of  the  races 
in  public  conveyances.  If  the  aggrieved  person  be  a  white  man  and  assigned  to 
a  colored  coach,  he  may  have  his  action  for  damages  against  the  company  for 
being  deprived  of  his  so-called  property.  Upon  the  other  hand,  if  he  be  a 
colored  man,  and  be  so  assigned,  he  has  been  deprived  of  no  property,  since  he 
is  not  lawfully  entitled  to  the  reputation  of  being  a  white  man.49  Again,  a  state 
court  does  nothing  that  can  be  regarded  within  the  meaning  of  the  constitution 
as  depriving  a  plaintiff  of  his  reputation  when  it  merely  adjudges  that  the  words 
used  in  a  pleading  in  another  suit  cannot  be  made  the  foundation  of  an  action  for 
damages.  If  there  is  error  in  such  a  decision  it  is  error  as  to  a  matter  of  general 
law  and  involves  no  question  of  a  federal  nature;  still  less  an  error  which  in  any 
legal   sense   deprives   the   plaintiff  of  his   reputation.50 

i.  Interest  or  Estate  in  Profession  or  Occupation. — See,  generally,  the  title 
Constitutional  Law,  vol.  4,  pp.  377,  430,  et  seq.  As  to  the  disbarment  of  at- 
torneys at  law,  see  the  title  Attorney  and  Client,  vol.  2,  p.  732,  et  seq. 

j.  Right  to  Devise,  Bequeath  or  Inherit  Property;  Inheritance  Taxes. — Right 
to  Devise  or  Bequeath  Property. — See,  generally,  the  title  Constitutional 
Law,  vol.  4,  p.  428.  et  seq. 

Right  to  Inherit  Property  or  Take  Same  under  Will. — See,  generally,  the 
title  Constitutional  Law,  vol.  4,  p.  428. 


domain  and  upon  payment  of  compensa- 
tion. The  right  of  way  of  a  railroad  was 
recognized  as  private  property  in  the  Pen- 
sacola  case.  96  U.  S.  1.  11,  24  L-  Ed.  708; 
Western  Union  Tel.  Co.  v.  Pennsylvania 
R.  Co.,  195  U.  S.  540,  573,  49  L.  Ed.  312. 
See.  also,  Western  Union  Tel.  Co.  v. 
Pennsylvania  R.  Co.,  195  U.  S.  594,  49  L. 
Ed.  332. 

48.  Disposition  of  property  after  cessa- 
tion of  use. — Cleveland  Electric  R.  Co. 
V.  Cleveland,  204  U.  S.  110,  142,  51  L.  Ed. 
399. 

Upon  the  termination  of  the  franchise 
of  a  street  railway  company,  the  rails, 
anil  other  appliance-  for  operating 
the  road,  and  then  remaining  in  the 
various  streets,  do  not  become  the  proo- 
crty   of   the   city;   and    whatever   right    the 


city  may  have  to  take  possession  of  the 
streets  upon  the  termination  of  such 
franchise,  the  property  in  the  rails,  track-, 
poles,  etc.,  remains  in  the  street  railway 
company,  and  an  ordinance  which  >]>  - 
clares,  in  effect,  that  they  belong  to  the 
city,  and  which  proceeds  to  turn  them 
o\  r  to  another  company  upon  the  pay- 
ment of  a  sum  to  be  adjudicated  as  t he 
value  thereof,  is  invalid  as  depriving  the 
lir^t  company  of  its  property  without  due 
process  of  law.  Cleveland  Electric  R.  Co. 
V.  Cleveland,  204  U.  S.  110.  112,  51  L.  Ed. 
399. 

49.  Reputation  as  property. — Plessy  v. 
Ferguson,  163  U.  S.  537,  549,  41  L.  Ed. 
:.'■'•. 

50.  Same.— Abbott  v.  Tacoma  Bank,  175 
U.   S.   409,   414.   44   L.    Ed.    2  17. 
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Inheritance  Taxes. —  See,  generally,  the  title  Constitutional  Law,  vol.  4, 
pp.  .400    428. 

Same;  Where  Property  Passes  under  Power  of  Appointment. — The 
right  to  take  property  by  virtue  of  the  exercise  of  a  power  of  appointment  cre- 
ated by  last  will  and  testament  is  not  a  vested  right  and  it  is  competent  for  the 
state,  by  a  statute  enacted  after  the  creation  of  the  power,  t<j  impose  an  in- 
heritance or  transfer  tax  upon  the  privilege  of  exercising  such  power  by  last 
will  or  testament.53 

Same;  States  Not  Required  to  Conform  to  Blood  Relationship. — The 
fourteenth  amendment  doc-  not  compel  the  states,  in  levying  inheritance  taxes, 
and.  a  fortiori,  in  regulating  inheritances,  to  conform  to  blood  relationship.  The 
fourteenth  amendment  has  not  taken  away  from  the  states  their  power  to  reg- 
ulate the  passage  of  property  by  death  or  the  burdens  which  may  be  imposed 
resulting  therefrom,  and  neither  does  that  amendment  confine  the  states  abso- 
lutely, both  as  to  the  passage  of  such  property  and  as  to  the  burdens  imposed 
thereon,  to  the  rule  of  blood  relationship.52 

Enabling  Acts;  Enlarging  Powers  of  Personal  Representatives,  etc. — 
See  post.  "Creation  of  Xew  or  Additional  Remedies,"  VI,  D,  2,  b,  (4),  (f), 
(bb);  "Curative  and  Validating  Acts."  VI,  D,  2,  b,  (4),  (g).  See,  also,  the 
title  Constitutional  Law,  vol.  4,  p.  453. 

k.  Property  Rights  Jure  Maritii. — See  the  title  Constitutional  Law,  vol.  4, 
p.  427. 

1.  Contract  Rights. — See,  generally,  the  title  Impairment  of  Obligation 
of  Contracts.  See.  also,  the  title  Constitutional  Law,  vol.  4,  pp.  417.  418. 
420,  et  seq. ;  442,  et  seq.  And  see  post,  "Rights  under  Statute  or  Patent  Granting 
Lands."  VI.  D,  1,  p,  (2)  ;  "Interference  with  Contract  and  Lien  Rights,"  VI,  D, 
2,  b,  (4),  (h). 

m.  Patents  and  Copyrights. — See  the  titles  Copyright,  vol.  4,  p.  602:  Patents. 

n.  Rights  under  Corporate  Charters. — Generally. — See  the  titles  Constitu- 
tional Law,  vol.  4.  p.  420;  Corporations,  vol.  4.  pp.  621,  676,  704,  709,  710.  711. 

Corporate  Name  as  Property. — See  the  title  Corporations,  vol.  4,  pp.  663, 
664.  713. 

Right  of  Foreign  Corporation  to  Continue  to  Do  Business  within  the 
State. — See  the  title  Foreign  Corporations. 

Privileges  and  Immunities  as  Property  Passing  upon  Merger,  Succes- 
sion,   Consolidation,    etc. — See  the  title  Corporations,  vol.  4,   pp.  779,  784. 

Police  Regulations  as  a  Deprivation  of  Property. — See  the  titles  Consti- 
tutional Law.  vol.  4,  p.  420;  Corporations,  vol.  4,  p.  6°3  ;  Police  Power. 
And  see  ante,  "Generally  under  the  Police  Power,"  VI,  C,  2,  a;  post,  "Limita- 
tions upon  Police  Power,"  VI,  D,  2,  b.  (4),  (b),  (nn). 

o.  Franchises  as  Property. — A  franchise  is  property,  a  right  to  the  privilege  or 
immunity  conferred  by  the  grant ;  it  may  be  of  a  corporeal  or  incorporeal  right 
but  it  is  a  right  of  property,  or  propriety,  in  the  thing  to  which  it  attaches.53 


51.  Where  property  passes  under  power 
of  appointment. — Orr  v.  Gilman.  183  U. 
S.  278,  283,  46  L.  Ed.  196:  Chanler  v.  Kel- 
sev.  205  U.  S.  466,  51  L.  Ed.  882.  See,  also. 
the  title  CONSTITUTIONAL  LAW,  vol. 
4,    pp.    429.    430. 

A  state  law  which  imposes  an  inherit- 
ance or  transfer  tax  upon  a  testamentary 
transfer  of  property  under  a  power  of 
appointment  is  not  unconstitutional  as 
impairing  any  vested  right  of  the  legatees 
named  in  the  will  executed  under  the 
power  of  appointment,  or  as  depriving 
them  of  any  property  without  due  process 
of  law,  since  the  right  of  such  legatees 
becomes  vested   only  upon    the    execution 


of  the  power  and  not  upon  the  death  of 
the  testator  whose  will  conferred  the 
power.  Orr  v.  Gilman,  183  U.  S.  278,  283, 
46  L.  Ed.  106;  Chanler  v.  Kelsey,  -.'or,  U. 
S.  466.  51   T..    Ed.   882 

52.  State  not  restricted  to  blood  rela- 
tionship.— Campbell  v.  California,  200  U. 
S.  87.  94.  50  T..  Ed.  382.  See.  also,  the 
title   CONSTITUTION' \ L    LAW.   vol.   4, 

p.    400. 

53.  Franchise  as  property. — Dartmouth 
College  v.  Woodward.  4  Wheat,  r>l*.  4  L. 
I'd  629;  Charles  River  Rridge  v.  Warren 
Bridge,  11  P<n.  420,  583b,  9  L.  Ed.  77:;; 
West  River  Bridge  Co.  v.  Dix.  6  How. 
507,  534,  12  I,.  Ed.  535;  Conway  v.  Taylor, 
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p.  The  Term  Property  as  Applied  to  Lands — (1)  Generally. — The  term  "prop- 
erty," as  applied  to  lands,  comprehends  every  species  of  title,  inchoate  or  com- 
plete ;  it  is  supposed  to  embrace  those  rights  which  lie  in  contract ;  those  which 
are  executory ;  as  well  as  those  which  are  executed.34 

(2)  Rights  under  Statute,  or  Patent  Granting  Lands. — A  grant  or  patent  from 
the  state  or  United  States  confers  a  vested  right  to  the  land  granted  which  cannot 
be  revoked.55  By  the  same  token,  when  the  state  has  once  made  a  valid  grant 
of  lands  to  one  party,  it  cannot  afterwards  reconvey  the  same  lands  to  a  different 
person.56  But  a  statute  which  purports  to  convey  only  such  right  and  title  as 
the  state  may  have,  be  it  valid  or  invalid,  is  not  unconstitutional  as  impairing  the 
contract  or  vested  rights  of  persons  holding  under  valid  prior  independent  titles.57 
And  where  a  controversy  between  two  states  as  to  the  territorial  jurisdiction  of 
certain  lands  has  been  conclusively  determined  in  favor  of  one  of  the  states,  such 
state  may  penalize  the  setting  up  of  any  pretended  title  to  the  lands  involved 
founded  upon  grants  from  the  other  state.58 


1  Black  603.  632,  17  L-  Ed.  191;  Horn 
Silver  Min.  Co.  v.  New  York  State,  143  U. 
S.  305,  313,  36  L.  Ed.  164.  See,  also,  the 
title  CONSTITUTIONAL  LAW,  vol.  4, 
p.  423,  et  seq. 

A  chartered  right — the  right  not  merely 
to  improve  the  river,  but  to  exact  tolls 
for  the  use  of  the  improvement — created 
by  an  act  of  incorporation,  as  long  ago 
settled  in  this  court  in  Dartmouth  College 
v.  Woodward,  4  Wheat.  518,  4  L  Ed.  629, 
is  a  contract  which  cannot  be  set  aside  by 
either  party  to  it.  Monongahela  Navi- 
gation Co.  v.  United  States,  148  U.  S. 
312,  344,  37   L   Ed.   463. 

A  ferry  franchise  is  as  much  property 
as  a  rent  or  any  other  incorporeal  here- 
ditament or  chattels  or  realty.  An  estate 
in  such  a  franchise  and  an  estate  in  land 
rest  upon  the  same  principle.  It  is 
clothed  with  the  same  sanctity  and  en- 
titled to  the  same  protection  as  other 
property.  Conway  v.  Taylor,  1  Black 
603,   632,    17    L    Ed.    191. 

If  the  property  in  locks  and  dams  upon 
a  navigable  stream  is  held  and  improved 
under  a  franchise  from  the  state,  with 
power  to  take  tolls,  that  franchise  must 
be  paid  for,  because  it  is  a  substantial 
element  in  the  value  of  the  property 
taken.  Monongahela  Navigation  Co.  v. 
United  States,  148  U.  S.  312,  337,  37  L- 
Ed.    4  63. 

"This  franchise  goes  with  the  property; 
and  the  navigation  company,  which  owned 
it,  is  deprived  of  it.  The  government 
takes  it  away  from  the  company,  whatever 
use  it  may  make  of  it;  and  the  question 
of  just  compensation  is  not-  determined 
by  the  value  to  the  government  which 
takes,  but  the  value  to  the  individual  from 
whom  the  property  is  taken;  and  when  by 
the  taking  of  the  tangible  property  the 
owner  is  actually  deprived  of  the  fran- 
chise  to  colled  tells,  just  compensation 
requires  payment,  not  merely  of  the 
value  of  the  tangible  property  itself,  but 
also  of  that  of  the  franchise  of  which  he 
is  deprived."  Monongahela  Navigation 
Co.  v.  United  States,  148  U.  S.  312,  343,  37 
L.  Ed.  463. 


54.  Term  property  as  applied  to  lands. 

— Soulard  v.  United  States,  4  Pet.  511,  7 
L.  Ed.  938.  See,  also,  the  title  CON- 
STITUTIONAL LAW,  vol.  4,  pp.  420, 
427,    432. 

55.  Rights  under  grant  or  patent. — 
Fletcher  v.  Peck,  6  Cranch  87,  3  L  Ed. 
162;  Pawlet  v.  Clark,  9  Cranch  292,  3  L 
Ed.  735;  Terrett  v.  Taylor,  9  Cranch  43, 
52,  3  L  Ed.  650;  Rice  v.  Railroad  Co.,  1 
Black  358,  373,  17  L  Ed.  147;  Sinking- 
Fund  Cases,  99  U.  S.  700,  719,  25  L  Ed. 
496;  Noble  v.  Union  River  Logging  R. 
Co.,  147  U.  S.  165,  176,  37  L  Ed.  123; 
United  States  t>.  Union  Pac.  R.  Co.,  160 
U.  S.  1,  34,  40  L  Ed.  319.  See,  also,  the 
title  IMPAIRMENT  OF  OBLIGATION 
OF  CONTRACTS. 

Thus  the  United  States  cannot  legislate 
back  to  themselves,  without  making  com- 
pensation, the  lands  which  they  have 
granted  to  a  railroad  company  to  aid  in 
the  construction  of  its  road.  Sinking- 
Fund  Cases,  99  U.  S-  700,  719,  25  L  Ed. 
496;  United  States  v.  Union  Pac.  R.  Co., 
160   U.    S.    1,   34.   40   L.    Ed.    319. 

56.  Same. — Vanhorne  v.  Dorrance,  2 
Dall.  304,  320,  1  L   Ed.  391. 

57.  Where  state  conveys  only  such  title 
or  interest  as  it  may  have. — Devine  v. 
Los  Angeles,  202  U.  S.  313,  335,  50  L 
Ed.   1046. 

Where  complainants'  titles  were  derived 
from  Spain  and  Mexico  by  virtue  of 
grants  to  their  predecessors  from  those 
countries,  which  were  confirmed  by  the 
board  of  land  commissioners,  and  the 
state  of  California  was  not  in  the  line  of 
such  titles,  the  acts  of  the  legislature  and 
the  charters  of  the  city  complained  of 
manifestly  did  not  have  the  effect  of  de- 
priving complainants  of  their  property  or 
of  impairing  the  obligation  of  any  con- 
tract, but  simply  conferred  on  the  city 
such  rights  in  respect  of  the  waters  of  the 
river  as  may  have  been  vested  in  the 
state.  Devine  v.  Los -Angeles,  202  U.  S. 
313,   335,    50    L.    Ed.    1046. 

58.  State  may  suppress  pretended  title 
derived  from  another  state. — Common- 
wealth v.  Franklin,  4  Dall.  255,  265,  1  L. 
Ed.   823. 
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Contract  Rights  under  Statute. — Where  the  state  enacts  a  law  offering  to 
give  so  much  land  to  any  company  or  corporation  that  will  engage  in  certain 
works  of  internal  improvement  and  prosecute  them  to  a  certain  stage  of  com- 
pletion, those  companies  which  act  upon  the  statute,  and  complete  their  works 
in  accordance  with  its  terms,  acquire  a  contract  or  vested  right  to  the  lands  of 
which  they  cannot  be  deprived.59 

(3)  Rights  of  Settlers,  Homesteaders,  etc.;  When  Vested. — As  to  when  the 
rights  of  an  occupant  or  claimant  under  the  public  land  laws  becomes  vested,  see 
the  title  Public  Lands. 

(4)  Rights  of  Riparian  Owners. — See,  generally,  the  titles  Navigable  Waters; 
Waters  and  Watercourses.  And  see  ante,  "Property  and  the  Incidents  of 
Ownership  as  Affected  by  State  Law  and  Usage,"  VI,  D,  1,  b;  post,  "'Rights 
of  Riparian  Owners,"  VI,  D,  2,  b,  (4),  (q),  et  seq. 

(5)  Subterranean  Waters. — An  adequate  supply  of  water  for  household  and 
other  purposes  has  always  been  regarded  as  an  essential  incident  to  a  dwelling 
house.  A  never-failing  well  or  spring  of  water  adds  greatly  to  the  market  value 
as  well  as  to  the  comfort  of  such  property.  It  cannot  be  denied  therefore  that 
a  well  of  water  is  property  recognized  by  the  law,  any  injury  to  which  is  re- 
dressible  by  law.  To  pollute  or  foul  the  water  of  a  well  is  an  actionable  in- 
jury.60 In  the  case  cited  the  court  says,  in  substance:  "The  doctrine  of  the 
case  of  Acton  v.  Blundell,  12  M.  &  W.  324,  substantially  is,  that  the  owner  of 
land  may  dig  therein  and  apply  all  that  is  there  found  to  his  own  purposes  at 
!iis  free  will  and  pleasure;  and  that  if.  in  the  exercise  of  such  right,  he  intercepts 
or.  drains  off  the  water  collected  from  underground  springs  in  his  neighbor's 
well,  this  inconvenience  to  his  neighbor  falls  within  the  description  of  damnum 
absque  injuria,  which  cannot  become  the  ground  of  an  action.  We  recognize 
diis  as  sound  doctrine  in  the  ordinary  case  of  a  question  between  adjoining- 
owners  of  land.  But  in  a  case  where  the  injury  complained  of  is  inflicted  by 
the  construction  of  a  public  work  under  authority  of  a  statute,  over  land  upon 
which  the  public  authority  has  acquired  a  right  of  way  only,  and  where  the 
statute  itself  provides  a  remedy  for  such  injury,  the  law  has  been  held  to  be 
otherwise  in  cases  whose  reasoning  demands  our  assent."61 

(6)  Natural  Gas  and  Oil. — "As  to  gas  and  oil,  the  surface  proprietors  within 
the  gas  field  all  have  the  right  to  reduce  to  possession  the  gas  and  oil  beneath. 
They  could  not  be  absolutely  deprived  of  this  right  which  belongs  to  them  without 
a  taking  of  private  property."62     "But  there  is  a  co-equal  right  in  them  all  to 


59.  Contract  right  to  land  under  stat- 
utes.— Houston,  etc.,  R.  Co.  v.  Texas,  170 
U.    S.   243,   42   L.    Ed.    1023. 

Where  a  state  law  provides  that  any 
railroad  company  constructing  its  line 
within  the  state  shall  be  entitled  to  so 
many  sections  of  the  public  domain  upon 
the  completion  of  the  agreed  number  of 
miles  of  track,  those  companies  acting 
upon  the  faith  of  the  statute  and  con- 
structing the  requisite  number  of  miles  of 
track  acquire  a  contract  or  vested  right 
to  the  land;  and  a  constitutional  pro- 
vision adopted  after  they  have  so  con- 
structed their  tracks  and  acquired  such 
right  to  the  land  and  which  undertakes 
to  revoke  or  repeal  the  statute  granting 
the  land,  is,  as  to  them,  unconstitutional 
both  as  impairing  the  obligation  of  their 
contract  and  as  depriving  them  of  their 
property  without  due  process  of  law. 
Houston,  etc.,  R.  Co.  v.  Texas,  170  U.  S. 
243,  42  1Y.  Ed.  1023,  holding  §  G  of  article 
10  of  the  constitution  of  Tc-xa^  of  L869 
to  be  invalid  in  so  far  as   it  attempted   to 


deprive  those  companies,  which  had  al- 
ready complied  with  the  statute,  of  the 
lands  to  which  they  were  entitled  there- 
under. 

Such  a  provision  is  valid  of  course  as 
applied  to  statutes  attempting  to  grant 
land  and  enacted  after  its  adoption,  or  as 
applied  to  those  companies  which  do  not 
begin  operations  until  after  its  adoption. 
Galveston,  etc..  R.  Co.  v.  Texas,  170  U. 
S.  226,  42  L.   Ed.  1017. 

60.  Subterranean  waters. — United  Stat .  - 
V.  Alexander,  148  U.  S.  18fi,  191,  37  L.   I'd 
415,   followed   in    United    State-    v.    Trues- 
dell,   148  U.  S.  too.  37  L.  Ed.  419. 

61.  Same. — United  States  v.  Alexander, 
148  U.  S.  186,  L92,  37  L.  Ed.  415,  follow,  1 
in  United  States  v.  Truesdell,  148  U.  S. 
I'm;  37  L-  Ed.  419.  See.  generally,  the  title 
WATERS    AND    WATERCOURSES. 

62.  Natural  gas  and  oil. — Ohio  Oil  Co. 
V.  Indiana.  177  U.  S.  190.  209,  -II  1..  I'M. 
729,  followed  in  Ohio  '  )il  Co.  v.  Indiana, 
i; ;   U.  S.  212.  213.  1 1  1..   Ed.  i  10. 
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take  from  a  common  source  of  supply  the  two  substances  which  in  the  nature 
of  things  are  united,  though  separate.  It  follows  from  the  essence  of  their 
right  and  from  the  situation  of  the  things,  as  to  which  it  can  be  exerted,  that 
the  use  by  one  of  his  power  to  seek  to  convert  a  part  of  the  common  fund  to 
actual  possession  may  result  in  an  undue  proportion  being  attributed  to  one  of 
the  possessors  of  the  right,  to  the  detriment  of  the  others,  or  by  waste  by  one  or 
more,  to  the  annihilation  of  the  rights  of  the  remainder.  Hence  it  is  that  the 
legislative  power,  from  the  peculiar  nature  of  the  right  and  the  objects  upon 
which  it  is  to  be  exerted,  can  be  manifested  for  the  purpose  of  protecting  all 
the  collective  owners,  by  securing  a  just  distribution,  to  arise  from  the  enjoyment 
by  them  of  their  privilege  to  reduce  to  possession,  and  to  reach  the  like  end  by 
preventing    waste."63 

(7)  Rights  of  Abutting  Owners;  Easements  of  Air,  Light,  Access,  etc.— 
See  the  title  Adjoining  Landowners,  vol.  1,  p.  117.  And  see  post,  "Property 
Rights  in  Streets  and  Highways,"  VI,  D,  2,  b,   (4),   (r). 

(8)  Remainders,  Reversions,  Executory  Limitations,  etc. — See  the  title  Re- 
mainders, Reversions  and  Executory  Interests. 

q.  Slaves. — Under  the  constitution  slaves  were  property  and  entitled  to  the 
protection  of  all  the  constitutional  guaranties  in  favor  of  private  property.64 

r.  Animals  as  Property. — See  the  titles  Animals,  voi  1,  p.  317;  Poeice 
Powers. 

2.  Deprivation  of  Property — a.  General  Rules  and  Principles — (1)  "De- 
prive;" Definition,  Construction. — The  constitution  contains  no  definition  of 
the  word  "deprive"  as  used  in  the  fourteenth  amendment.  To  determine  the 
signification  of  this  word,  it  is  necessary  to  ascertain  the  effect  which  usage 
has  given  it  when  employed  in  the  same  cr  a  like  connection.05 

(2)  Applies  to  State  in  All  of  Its  Agencies;  Judicial  Decisions  as  Acts  of  the 
State. — See  ante,  "No  Radical  Change  in  the  Theory  of  Government ;  a  Re- 
striction upon  State  Action  Only,"  VI,  A,  7;  post,  "Qualification  of  Rule;  Re- 
gard to  be  Had  to  Substance  and  Not  to  Form,"  VI,  E,   1,  b,   (2). 

(3)  The  Enforcement,  and  Not  the  Mere  Enactment  of  Statutes  or  Entry  of 
Judgments,  Which  Operates  as  a  Deprivation  of  Property. — It  is  not  the  en- 
actment of  a  law  providing  for  the  taking  of  private  property  which  violates 
the  fourteenth  amendment,  but  the  actual  taking  of  the  property  under  the 
authority  of  the  act.66  Therefore,  no  proceeding  can  be  taken  under  the  au- 
thority of  a  state  law  authorizing  the  appropriation  of  private  property,  and 
enacted  previous  to  the  adoption  of  the  fourteenth  amendment,  where  such  law, 


63.  Same. — Ohio  Oil  Co.  v.  Indiana,  177 
U.  S.  190,  209,  44  L.  Ed.  729,  followed  in 
Ohio  Oil  Co.  v.  Indiana,  177  U.  S.  212, 
213,  44  L.  Ed.  740.  See,  generally,  the 
title    MINES    AND    MINERALS. 

Hence  a  statute  which  compels  the 
pr  orietors  or  operators  of  gas  and  oil 
wells  to  Mop  the  flow  of  oil  and  gas  into 
the  open  air  within  two  days  after  the 
opening  of  such  gas  or  oil  well  and  to 
i  (  nfine  '.he  same  in  such  well  or  into  pipes 
or  into  other  safe  and  proper  recep- 
tacles, the  object  being  to  prevent  the 
waste  of  the  common  supply  underlying 
the  lands  in  that  district,  is  not  uncon- 
as  depriving  the  owners  of  gas 
and  oil  ells  of  their  rights  or  of  their 
property  without  compensation  or  with- 
(  ut  due  process  of  law.  Ohio  Oil  Co.  7'. 
Indiana,  it:  U.  S.  190,  44  L  Ed.  729,  fol- 
lowed in  Ohio  Oil  Co.  v.  Indiana,  177  U. 
S.  212,  213,  44   L.   Ed.  740. 

Nor  is  such  statute  rendered  invalid  by 


the  fact,  if  it  be  a  fact,  that  oil  cannot  be 
taken  at  a  profit  by  one  who  makes  no 
use  of  the  gas  unless  the  gas  be  allowed 
to  escape  into  the  atmosphere.  Such  an 
objection  goes  to  the  wisdom  of  the  stat- 
ute and  not  to  the  power  of  the  legisla- 
ture to  enact  it.  Ohio  Oil  Co.  v.  Indiana, 
177  U.  S.  190,  44  L.  Ed.  729,  followed  in 
Ohio  Oil  Co.  v.  Indiana,  177  U.  S.  212, 
213,    44    L.    Ed.    740. 

64.  Slaves  as  property. — Scott  7-.  Sand- 
ford,  19  How.  393.  452,  15  L  Ed.  691. 
See,  also,  the  title  SLAVERY  AND  IN- 
VOLUNTARY SERVITUDE. 

65.  "Deprive;"  definition,  construction. 
— Munn  7'.  Illinois,  94  U.  S.  113,  123,  24 
L    Ed.    77. 

66.  Not  the  mere  enactment  of  statute 
or  rendition  of  judgment  which  consti- 
tutes a  deprivation. — Kaukauna  Water 
Power  Co.  7'.  Green  Bay,  etc.,  Canal  Co., 
142   U.   S.  254t  269,   35  L    Ed.   1004. 
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if  enacted  subsequent  to  the  adoption  of  that  amendment,  would  be  in  violation 
of  its  provisions.67 

Same;  Statute  Enacted  by  Independent  State  before  Admission  into 
the  Union. — It  is  said,  however,  that  the  constitution  of  the  United  States  was 
made  by,  and  for  the  protection  of,  the  people  of  the  United  States,  that  the 
restraints  imposed  by  that  instrument  upon  the  legislative  powers  of  the  several 
slates,  can  affect  them  only  after  they  become  states  of  the  Union,  under  the 
provisions  of  the  constitution,  and  have  consented  to  be  bound  thereby.  There- 
fore legislative  or  constitutional  enactments  passed  by  an  independent  state 
before  its  admission  into  the  Union  cannot  be  questioned  after  its  admission  as 
being  repugnant  to  the  constitutional  provisions  forbidding  the  impairment  of 
obligations  of  contracts  or  denying  due  process  of  law.08 

Enforcement,  and  Not  the  Entry  of  Judgment,  Which  Constitutes  a 
Deprivation. — The  mere  entry  of  a  judgment,  which  is  void  for  want  of 
proper  service,  touches  neither  life,  liberty  nor  property.  It  is  only  when 
process  is  issued  thereon  or  the  judgment  is  sought  to  be  enforced  that  liberty 
or  property  is  in  present  danger.  If  at  the  time  of  immediate  attack  protec- 
tion is  afforded,  the  substantial  guarantee  of  the  amendment  is  preserved,  and 
there  is  no  just  cause  of  complaint.69 

(4)  Mere  Refusal  of  State  Agency  to  Perform  Its  Duty. — Something  more 
than  a  mere  refusal  of  a  municipal  corporation  to  perform  its  contract  is  neces- 
sary to  make  a  law  impairing  the  obligation  of  contracts  or  otherwise  to  give 
rise  to  a  suit  under  the  due  process  clause  of  the  fourteenth  amendment.  In 
the  absence  of  legislative  action,  a  defendant  is  not  deprived  of  Ids  propertv 
without  due  process  in  the  constitutional  sense  by  the  mere  refusal  of  a  mu- 
nicipal corporation   to  perform   its   obligations.7" 

(5)  A  Question  of  Degree;  Delusive  Exactness  Not  Required. — "Constitu- 
tional rights  like  others  are  matters  of  degree.     To  illustrate:    Under  the  police 


67.  Same;  proceedings  under  existing 
statutes. — Kaukauna  Water  Power  Co.  v. 
Green  Bay.  etc.,  Canal  Co.,  142  U.  S.  254, 
269,   35   L.    Ed.    1004. 

68.  Statute  enacted  by  independent  state 
previous  to  admission. — League  v.  De 
Voung,  11  How.  185,  203,  13  L-  Ed.  657; 
Herman  v.  Phalen,  14  How.  79,  14  L.  Ed. 
334. 

Therefore,  the  legislation  of  Texas,  con- 
stitutional and  statutory,  enacted  before 
the  admis-sion  of  that  state  into  the  Union, 
requiring  the  holders  of  certificates  enti- 
tling them  to  grants  of  public  land,  to 
test  their  genuineness  in  the  time  and 
manner  prescribed  by  law,  or  otherwise  be 
forever  barred,  could  not,  after  the  ad- 
mission of  that  state  into  the  Union,  be 
questioned  on  the  ground  that  it  impaired 
the  obligation  of  contracts.  League  v.  De 
Young,  11  How.  185,  203,  13  L.  Ed.  657; 
Herman  v.  Phalen,  14  How.  79,  14  L.  Ed. 
334. 

69.  Enforcement  and  not  the  entry  of 
judgment. — York  v.  Texas,  137  U.  S.  15, 
20,  34  L.  Ed.  604;  Kauffman  v.  Wootters, 
138  U.  S.  285,  287,  34  L.  Ed.  962;  Yesler 
V.  Washington  Harbor  Line  Comm'rs,  146 
U.   S.  646,  656,  36   L-   Ed.   1119. 

State  legislation  "simply  forbidding  the 
defendant  to  come  into  court  and  chal- 
lenge the  validity  of  service  upon  him  in 
a  personal  action,  without  surrendering 
himself    to    the    jurisdiction    of    the    court, 


but  which  does  not  attempt  to  restrain 
him  from  fully  protecting  his  person,  his 
property  and  his  rights  against  any  at- 
tempt to  enforce  a  judgment  rendered 
without  due  service  of  process,''  is  not 
forbidden  by  the  fourteenth  amendment. 
Kauffman  v.  Wootters,  138  U.  S.  285,  287, 
34   L.   Ed.   962. 

A  judgment  upon  a  petition  to  a  state 
court  for  a  writ  of  prohibition  to  restrain 
the  state  harbor  commissioners  from  ex- 
tending or  locating  harbor  lines  over 
wharves  erected  by  and  belonging  to  the 
petitioner  does  not  deprive  its  owner  of 
the  wharf  and  of  his  property  without  due 
process  of  law.  "Whatever  his  rights, 
they  remained  the  same  after  as  before, 
and  the  proceedings,  as  the  supreme  court 
said,  could  not  operate  to  constitute  a 
cloud  upon  them  from  the  standpoint  of 
relator  himself,  for  if  nothing  further 
could  lawfully  be  done  in  the  absence  of 
legislation  for  his  protection,  that  was  ap- 
parent. The  consequences  which  he  dep- 
recated were  too  remote  to  form  the 
basis  of  decision."  Yesler  v.  Washington 
Harbor  Line  Comm'rs,  146  U.  S.  646.  656, 
36  L.   Ed.    1119. 

70.  Mere  refusal  of  state  agency  to  per- 
form its  duty. — Dawson  v.  Columbia,  etc.. 
Trust  Co.,  197  U.  S.  178.  182.  49  L.  Ed. 
713.  See,  also,  ante.  "Not  Every  Illegal 
Act  of  a  State  Agency  That  Amount-  to 
a  Denial  of  Due  Process  of  Law."  VI, 
B,  2. 
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power,  in  its  strict  sense,  a  certain  limit  might  be  set  to  the  height  of  buildings 
without  compensation;  but  to  make  that  limit  five  feet  would  require  compensa- 
tion and  a  taking  by  eminent  domain.  So  it  well  might  be  that  a  form  of  as- 
sessment that  would  be  valid  for  paving  would  not  be  valid  for  the  more 
serious  expenses  involved  in  the  taking  of  land."71  Again,  an  assessment  for 
grading  or  paving,  levied  under  a  statute  in  which  the  legislature  has  assumed 
that  the  grading  and  paving  would  benefit  adjoining  land  more  than  it  would 
cost,  might  be  upheld  in  a  case  in  which  the  excess  of  cost  over  benefit,  if  any, 
was  small,  while  a  similar  statute  would  not  be  upheld  when  the  chance  of  the 
cost  exceeding  the  benefits  was  large  and  the  amount  of  the  probable  excess 
great.72  "There  should  not  be  extracted  from  the  very  general  language  of  the 
fourteenth  amendment,  a  system  of  delusive  exactness  and  merely  logical 
form."73 

b.  Taking  or  Damaging  Private  Property — (1)  Of  the  General  Right  to 
Take  Private  Property. — The  power  to  take  private  property  reaches  back  of 
all  constitutional  provisions.  By  the  common  law,  if  not  by  the  universal  law 
of  all  free  governments,  private  property  may  be  taken  for  public  use,  upon 
making  to  the  individual  a  just  compensation.74  If  the  purpose  be  public,  the 
taking  may  be  outright,  provided  reasonable,  certain,  and  adequate  provision 
is  made  at  the  time  of  the  appropriation,  to  ascertain  and  secure  the  com- 
pensation to  be  made  to  the  owner.75 

(2)  Due  Process  Requires  That  Compensation  Be  Made  for  Property  Taken 
—  (a)  Generally. — Prior  to  the  Constitutional  Amendments. — By  the  gen- 
eral law  of  European  nations  and  the  common  law  of  England  it  was  a  qualifi- 
cation of  the  right  of  eminent  domain  that  compensation  should  be  made  for 
private  property  taken  or  sacrificed  for  public  use.  It  seems  to  have  been  con- 
sidered a  settled  principle  of  universal  law  that  the  right  to  compensation  is 
an  incident  to  the  exercise  of  that  power ;  that  the  one  is  so  inseparably  con- 
nected with  the  other,  that  they  may  be  said  to  exist  not  as  separate  and  distinc 
principles,  but  as  parts  of  one  and  the  same  principle.76 


71.  "Deprivation"  a  matter  of  degree. — 
Martin  v.  District  of  Columbia.  205  U.  S. 
135,  139,  51   L.   Ed.  743. 

Such  a  distinction  was  relied  on  in 
French  v.  Barber  Asphalt  Paving  Co.,  181 
U.  S.  324,  344,  45  L.  Ed.  870,  to  reconcile 
that  decision  with  Norwood  v.  Baker,  172 
U.  S.  269.  43  L.  Ed.  443.  See  Martin  r.  Dis- 
trict of  Columbia.  205  U.  S.  135,  139,  51  L. 
Ed.    743. 

72.  Same. — Martin  v.  District  of  Colum- 
bia. 205  U.  S.  135,  139.  51    L.  Ed.  743. 

Same;  height  of  buildings. — See  Wil- 
liams v.  Parker,  188  U.  S.  491,  47  L.  Ed. 
560;  and  see.  generally,  the  title  EMI- 
NENT DOMAIN. 

73.  Delusive  exactness  not  required. — 
Martin  v.  District  of  Columbia,  205  U.  S. 
135,  139,  51  L.  Ed.  743.  See.  also,  the  title 
CONSTITUTIONAL  LAW,  vol.  4.  pp. 
393,  394,  403. 

74.  Of  the  right  to  take  private  proo- 
erty.— Caldor  v.  Bull,  3  Dall.  386,  1  L.  Ed. 
648;  Green  v.  Biddle,  8  Wheat.  1,  89.  5  L. 
Ed.  547;  Pumpelly  v.  Green  Bay  Co..  13 
Wall.  166,  178,  20  L.  Ed.  55?;  Monongahela 
Navigation  Co.  v.  United  States,  148  U.  S. 
312.  325,  37  1.  Ed.  163.  See,  also,  the  title 
1*.M  1NI:. NT   DOMAIN. 

75.  Same. — Cherokee  Nation  v.  South- 
ern Kansas  R.  Co.,  135  U.  S.  641,  659,  34 
L.  Ed.  295;  Sweel  v.  Rechel,  L59  U.  S. 
380,    399,    40    L.    Ed.    188;    Western    Union 


Tel.  Co.  v.  Pennsylvania  R.  Co.,  195  U.  S- 
540,  49  L  Ed.  312;  Madisonville  Tract. 
Co.  v.  St.  Bernard  Min.  Co.,  196  U.  S.  239. 
252,  49  L  Ed.  462.  See,  also,  the  title 
EMINENT  DOMMN. 

76.  Necessity  for  compensation;  prior 
to  the  constitutional  amendments. — Pum- 
pelly v.  Green  Bav  Co.,  13  Wall.  166,  178, 
20  L-  Ed.  557;  Monongahela  Navigation 
Co.  v.  United  States,  148  U.  S.  312,  325, 
37   L    Ed.  463. 

Private  property  may  be  appropriated 
for  public  purposes,  reasonable  compensa- 
tion being  made  therefor.  Calder  v.  Bull, 
3  Dall.  386,   1    L   Ed.  648. 

"Every  person  ought  to  contribute  bis 
proportion  for  public  purposes  and  public 
exigencies;  but  no  one  can  be  called  upon 
to  surrender  or  sacrifice  his  whole  prop- 
erty, real  and  personal,  for  the  good  of  the 
community,  without  receiving  a  recom- 
pense in  value."  Vanhorne  v.  Dorrance, 
■'    I  >all.    304,   310,   1    L   Ed.   391. 

"The  legislature,  therefore,  had  no  au- 
thority to  make  an  act  divesting  one  citi- 
zen of  his  freehold,  and  vesting  it  in  an- 
(  ther,  without  a  just  compensation."  Van- 
borne  v.  Dorrance,  2  Dall.  304.  310,  1  L 
Ed.  391. 

The  act  of  the  legislature  of  Vermont  of 
the  30th  of  October,  1794.  granting  the 
lands  in  thai  state,  belonging  to  "The  So- 
ciety for  the  Propagation  of  the  Gospel  in 


DUE  PROCESS  OF  LAW. 


573 


Same;  as  to  Vested  Rights. — It  has  been  held,  however,  that  prior  to  the 
adoption  of  the  fourteenth  amendment  there  was  nothing  in  the  constitution  of 
the  United  States  which  prohibited  a  state  from  enacting  a  statute  divesting 
vested  rights  of  property  provided  such  statute  did  not  impair  the  obligation  of 
any  contract.77 

Subsequent  to  the  Adoption  of  the  Constitution.  The  constitutional 
provisions  of  the  United  States  and  of  the  several  states  which  declare  that  pri- 
vate property  shall  not  be  taken  for  public  use  without  just  compensation  were 
intended  to  establish  this  principle  beyond  legislative  control.78  The  fifth  amend- 
ment of  the  federal  constitution  expressly  provides  that  private  property  shall 
not  be  taken  without  just  compensation.79  Where,  therefore,  the  government, 
in  emergencies,  takes  private  property  into  its  use,  a  contract  to  reimburse  the 
owner  is  implied.80  In  the  fourteenth  amendment  the  provision  regarding  the 
taking  of  private  property  is  omitted,  and  the  prohibition  against  the  state  is 
confined  to  its  depriving  any  person  of  life,  liberty,  or  property  without  due 
process  of  law.  Nevertheless  it  is  well  settled  that  the  right  to  compensation  is 
of  a  fundamental  character  and  that  the  due  process  of  law  prescribed  by  the 
fourteenth  amendment  requires  compensation  to  be  made  or  secured  to  the 
owner  when  private  property  is  taken  by  a  state  or  under  its  authority  for 
public  use.8.1 

Neither  Can  State  Authorize  Private  Persons  or  Corporations  to 
Take  Property  without  Compensation. — The  permission  or  command  of  the 
state  can  give  no  power  to  invade  private  rights,  even  for  a  public  purpose 
without   payment  of  compensation.82 


Foreign  Parts,"  to  the  respective  towns  in 
which  the  lands  lie.  is  void,  and  conveys 
no  title  under  it.  Societv  for  the  Propa- 
gation of  the  Gospel  v.  New  Haven,  8 
Wheat.  464.  5  L.  Ed.  662.  Accord:  Terrett 
V.  Taylor,  9  Cranch  43,  3  L.   Ed.   650. 

77.  Same;  as  to  vested  rights. — Balti- 
more, etc..  R.  Co.  v.  Xesbit.  10  How.  395, 
13  L.  Ed.  469;  Randall  v.  Kreiger,  23 
Wall.  137,  147,  23  L.  Ed.  124.  See,  gener- 
ally, as  to  this  point,  the  title  CONSTI- 
TUTIONAL LAW.  vol.  4,  p.  433. 

78.  Constitutional  provisions  remove 
principle  from  legislative  control. — Pum- 
pelly  v.  Green  Bay  Co.,  13  Wall.  166,  20  L. 
td.    557. 

79.  Expressly  required  by  the  fifth 
amendment. — Legal  Tender  Cases,  12 
Wall.  457,  551,  20  L-  Ed.  287;  Gibson  V. 
United  States,  166  U.  S.  269,  41  L-  Ed.  996; 
Scranton  v.  Wheeler,  179  U.  S.  141,  153,  45 
L.  Ed.  126;  United  States  v.  Lynah,  188 
U.  S.  445,  472,  47  L  Ed.  539;  Bedford  v. 
United  States,  192  U.  S.  217,  224,  48  L  Ed. 
414;  Union  Bridge  Co.  v.  United  States, 
204  U.   S.   364,  397,  51   L.   Ed.   523. 

80.  Same;  raises  an  implied  contract. — 
United  States  v.  Russell,  13  Wall.  623,  20 
L.  Ed.  474;  United  States  v.  Great  Falls 
Mfg.  Co.,  112  U.  S.  645,  28  L.  Ed.  846; 
Great  Falls  Mfg.  Co.  V.  Attorney  General, 
124  U.  S.  581,  31  L.  Ed.  527;  Hill  V.  United 
States.  149  U.  S.  593,  599,  37  L.  Ed.  862; 
United  States  v.  Lynah,  188  U.  S.  445,  472, 
47  L  Ed.  539. 

81.  No  express  requirement  in  the  four- 
teenth amendment. — Board  of  Commis- 
sioners v.  Lucas,  93  U.  S.  108,  114,  23  L 
Ed.  822;  Davidson  v.  New  Orleans.  96  U. 
S.  97.  102,  24  L  Ed.  616;  Cherokee  Nation 
V.  Southern   Kansas  R.  Co.,  135  U.  S.  64). 


659,  34  L.  Ed.  295;  Kaukauna  Water 
Power  Co.  v.  Green  Bay,  etc.,  Canal  Co., 
142  U.  S.  254,  269,  35  L.  Ed.  1004;  Yesler 
v.  Washington  Harbor  Line  Comm'rs, 
146  U.  S.  646,  655,  36  L  Ed.  1119;  Reagan 
v.  Farmers'  Loan,  etc.,  Co.,  154  U.  S.  362, 
399,  38  L  Ed.  1014;  Reagan  v.  Mercantile 
Trust  Co.,  154  U.  S.  413,  38  L.  Ed.  1028; 
Reagan  v.  Mercantile  Trust  Co.,  154  I"  S 
418,  38  L.  Ed.  1030;  Reagan  v.  Farmers' 
Loan,  etc.,  Co.,  154  U.  S.  420,  38  L  Ed. 
1031;   Sweet  v.   Rechel.  159   U.   S.   380,  399, 

40  L.  Ed.  188;  Fallbrook  Irrigation  Dist. 
V.  Bradley,  164  U.  S.  112,  158,  41  L.  Ed. 
369;  Missouri  Pac.  R.  Co.  v.  Nebraska, 
164  U.  S.  403,  417.  41  L.  Ed.  489;  Chicago, 
etc.,  R.  Co.  v.  Chicago,  166  U.  S.   226,  241. 

41  L.  Ed.  979;  Long  Island  Water  Supply 
Co.  v.  Brooklyn,  166  U.  S.  685,  695,  41  L. 
Ed.  1165;  Smyth  v.  Ames,  169  U.  S.  460. 
524,  43  L  Ed.  819;  Backus  v.  Fort  St.  Union 
Depot  Co.,  169  U.  S.  557,  42  L  Ed.  - 
Holden  v.  Hardy,  169  U.  S.  366.  390,  42  L 
Ed.  730;  Norwood  v.  Baker,  172  U.  S.  269, 
277,  43  L.  Ed.  443;  San  Diego  Land.  etc.. 
Co.  v.  National  City,  174  U.  S.  739,  754.  4:: 
L.  Ed.  1154;  Adirondack  R.  Co.  V.  New 
York  State,  176  U.  S.  335,  349.  44  L.  Ed. 
492;  Western  Union  Tel.  Co.  v.  Pennsyl- 
vania R.  Co.,  195  U.  S.  540,  49  L.  Ed.  312; 
Madisonville  Trac.  Co.  v.  St.  Bernard 
Min.  Co.,  196  U.  S.  239.  252.  19  L  Ed.  < 
Union,  etc..  Transit  Co.  v.  Kentucky,  199 
U  S.  194.  202.  50  L  Ed.  150;  Cleveland 
Electric  R.  Co.  v.  Cleveland,  204  U.  S.  116, 
142,  51  L.  Ed.  399.  Sec.  also.  ante.  "Pri- 
vate Property  Not  to  He  Taken  without 
Just  Compensation,"   II.   C,  4,  c. 

82.  State  cannot  authorize  taking  with- 
out compensation. — Muhlkcr  v.  New  York, 
etc.,   R.    Co..    197    (J  49    L.    Ed. 
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(b)  As  a  Restriction  upon  Express  Powers. — The  constitutional  requirement 
of  due  process  of  law,  which  embraces  compensation  for  private  property  taken 
for  public  use,  applies  in  every  case  of  the  exertion  of  governmental  power. 
If  in  the  execution  of  any  power,  no  matter  what  it  is,  the  government,  federal 
or  state,  finds  it  necessary  to  take  private  property  for  public  use,  it  must  obey 
the  constitutional  injunction  to  make  or  secure  just  compensation  to  the  owner.83 
The  forms  of  law  and  the  machinery  of  government,  with  all  their  reach  and 
power,  must  in  their  actual  working  stop  on  the  hither  side  of  the  unnecessary 
and  uncompensated  taking  or  destruction  of  any  private  property,  legally  ac- 
quired and  legally  held.S4 

(c)  Where  Property  Held  Subject  to  Easement,  Servitude  or  Reserved  Right 
in  Favor  of  State. — The  provisions  of  the  fourteenth  amendment  do  not  extend 
to  nor  override  public  rights,  existing  in  the  form  of  servitudes  or  easements, 
held  by  the  courts  of  a  state  to  be  valid  under  the  constitution  and  laws  of  such 
state.85      And,   of  course,   the   owner   of   property   or   property   rights  can  make 


S72,  followed  in  Birrell  v.  New  York,  etc., 
R.  Co.,  198  U.  S.  390,  49  L.  Ed.  1096; 
Siegel  v.  New  York,  etc.,  R.  Co.,  200  U. 
S.  615,  50  L.   Ed.  621. 

Thus  where  the  state  or  city  authorizes 
a  railway  company  having  its  tracks  in  a 
public  street  of  the  city  to  change  their 
i  ation  from  the  surface  of  the  street  to 
an  elevated  structure  above  the  street,  the 
company  is  bound  to  compensate  the  own- 
ers of  the  abutting  property  for  the  de- 
struction of  their  easements,  of  light  and 
air  occasioned  by  the  change.  Mnhlker  v. 
New  York,  etc.,  R.  Co.,  197  U.  S.  544,  569, 
49  L.  Ed.  872,  followed  in  Birrell  v.  New 
York,  etc.,  R.  Co.,  198  U.  S.  390,  49  L.  Ed. 
1096;  Siegel  v.  New  York,  etc.,  R.  Co.,  200 
U.  S.  615,  50  L.  Ed.  621. 

83.  Requirement  of  compensation  as  a 
restriction  upon  express  powers. — Chero- 
kee Nation  v.  Southern  Kansas  R.  Co.,  135 
U.  S.  641,  659,  34  L.  Ed.  295;  Monongahela 
Navigation  Co.  v.  United  States,  148  U.  S. 

.  336,  37  L.  Ed.  463;  Sweet  f.  Rechel,  159 
U  S.  380,  402,  40  L.  Ed.  188;  Scranton  V. 
Wheeler,  179  U.  S.  141,  153,45  L.  Ed.  126; 
United  States  v.  Lynah,  188  U.  S.  445,  47 
L.  Ed.  539;  Carroll  v.  Greenwich  Ins.  Co., 
199  U.  S.  401,  410,  50  L.  Ed.  246;  Chicago, 
etc.,  R.  Co.  v.  Illinois,  200  U.  S.  561,  593,  50 
L.  Ed.  596.  See,  also,  ante,  "The  Fifth 
Amendment  as  a  Restriction  upon  the  Ex- 
press Powers  of  Congress,"  VI,  A,  4. 

84.  Exercise  of  powers  must  stop  short 
of  an  actual  taking  without  compensation. 
—  Reagan  v.  Farmers'   Loan,  etc.,  Co.,   154 

■  399,  38  L.  Ed.  I'll  1.  followed 
m  d  in  Reagan  v.  Mercantile 
Trust  Co.,  154  U.  S.  413,  38  L.  Ed.  L028; 
Reagan  v.  Mercantile  Trust  Co.,  154  U.  S. 
H8,  38  L.  Ed.  L030;  Reagan  v.  Farmers' 
Loan,  etc.,  Co.,  154  U.  S.  420.  38  L.  Ed. 
1031.  Sec,  also,  ante.  "The  Fifth  Amend- 
ment as  a  Restriction  upon  the  Express 
p>.\\  .-i  -   of  C  mgress,"  V  I.  A,  4. 

85.  Where  property  held  subject  to 
casement,  servitude,  or  reserved  right. — 
Eldridge  v.  Trezevant,   L60   U.  S.  452,    168, 

L.  Ed.  190;  St.  Anthony  Falls  Water 
power  Co.  v.  St.  Paul  Water  Comm'rs, 
168    U.    S.    349,    42    L    Ed.    197.      Sec   also, 


Transportation  Co.  v.  Chicago,  99  U.  S. 
635,  25  L.  Ed.  336;  Head  v.  Amoskeog 
Mfg.  Co.,  113  U.  S.  9,  28  L.  Ed.  889;  Shivelv 
v.  Bowlby,  152  U.  S.  1,  38  L.  Ed.  331.  Gib- 
son v.  United  States,  i66  U.  S.  269,  41  L, 
Ed.  996;  Scranton  v.  Wheeler,  179  U.  S. 
141,  157,  45  L.  Ed.  126;  Chicago,  etc.,  R. 
Co.  v.  Illinois,  200  U.  S.  561,  50  L.  Ed. 
596;  Otis  Co.  v.  Ludlow  Mfg.  Co.,  201  U. 
S.  140,  154,  50  L.  Ed.  696;  West  Chicago 
St.  R.  Co.  v.  Illinois.  201  U.  S.  506,  50  L 
Ed.  845;  Union  Bridge  Co.  v.  United 
States,  204  U.  S.  364,  390,  51  L.  Ed.  523. 
See,  also,  ante,  "Property  and  the  Inci- 
dents of  Ownership  as  Affected  by  State 
Law  and  Usage,"  VI,  D,  1,  b;  post,  "Prop- 
erty Rights  of  Riparian  Owners  as  De- 
termined by  State  Law."  VI,  D,  2,  b.  (4), 
Cq),  (bb);  "As  Affected  by  Local  Condi- 
tions, Power  of  State  to  Declare  Pur- 
pose Public,"  VI,  D,  2,  b,  (5),  (b),  (bb). 

Under  the  constitution  and  laws  of  Lou- 
isiana, as  construed  by  the  courts  of  that 
state,  all  riparian  owners  along  the  Miss- 
issippi River  hold  their  lands  subject  to  a 
servitude  in  favor  of  the  state,  by  virtue  of 
which  they  may  be  taken,  for  the  purp 
of  constructing  levees,  without  compensa- 
tion. The  ground  of  this  doctrine  is  thai 
such  a  servitude  existed  under  the  French 
laws  prior  to  the  cession  of  Louisiana  by 
that  country  to  the  United  States.  It.  is 
held  that  this  doctrine  extends  to  riparian 
owners  deriving  their  title  from  original 
grant  made  by  the  United  States,  sin  :e  it 
is  the  established  doctrine  that  the  extent 
of  the  rights  and  interests  of  riparian 
owners  deriving  their  titles  from  grants 
made  by  the  United  States  is  to  be  de- 
termined by  the  state  law,  and  that  they 
take  no  greater  interest  than  do  th 
persons  who  derive  their  titles  from  the 
state.  Therefore  a  citizen  of  another 
state,  owning  riparian  lands  in  Louisiana, 
and  whose  title  was  originally  derived 
From  a  grant  made  by  the  United  St. 
government,  is  not  deprived  of  his  pri 
erty  without  due  process  of  law  nor  d 
prived  the  equal  protection  of  the  laws, 
within  the  meaning  of  the  fourteenth 
amendment,    when    his    riparian    lands    are 
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no  just  claim  for  compensation  where  the  very  charter  or  grant,  under  which 
he  claims  expressly  reserves  to  the  government  the  power  to  do  the  very  thing 
of  which  he  complains. so  Neither  can  a  claim  for  compensation  he  upheld 
where  the  dispute  is  as  to  the  ownership  of  the  property  and  the  state  succeeds 
in  establishing  title  in  itself. S7 

(d)  Time  of  Making  Compensation;  Sufficiency  of  Statutory  Provisions  with 
Reference  to  Compensation. — See  the  title  Eminent  Domain. 

(e)  Character  of  Compensation;  Money;  Setting  Off  Benefits,  etc. — See  the 
titles  Eminent  Domain  ;  Special  Assessments. 

(f)  As  to  Amount  and  Measure;  Elements  of  Damage,  etc. — See,  generally, 
the  title  Eminent  Domain.  As  to  compensation  for  franchises  taken,  see  ante, 
"Franchises  as  Property,"  VI,  D,   1,  o. 

(3)  A  Distinction  between  Damaging  and  Taking. — With  respect  to  the 
necessity  for  compensation  under  the  due  process  clause  of  the  fourteenth 
amendment  and  the  inhibition  of  the  fifth  amendment  against  the  taking  of 
property  without  due  process  or  without  compensation,  a  distinction  has  been 
made  between  the  case  where  property  is  actually  taken  and  the  case  where  it 
is  merely  damaged.  Injury  may  often  come  to  private  property  as  the  result 
of  legitimate  governmental  action,  reasonably  taken  for  the  public  good  and  for 
no  other  purpose,  and  yet  there  will  be  no  taking  of  such  property  within  the 
meaning  of  the  constitutional  guarantee  against  the  deprivation  of  proper tv 
without  due  process  of  law,  or  against  the  taking  of  private  property  for  public 
use  without  compensation.  Under  these  provisions,  it  is  universally  held  that 
the  owner  of  private  property  is  not  entitled  to  compensation  where  the  acts 
complained  of  do  not  constitute  a  taking  of  the  property  as  distinguished  from 
mere  damage  or   injury  thereto.88     "Upon  the  general  subject  there  is  no  real 


appropriated  without  compensation  for 
levee  purposes  under  the  same  conditions 
as  the  lands  of  others  in  like  circum- 
stances. Eldridge  v.  Trezevant,  160  U. 
S.  452,  40  L.   Ed.  490. 

86.  Where  owner  holds  subject  to  ex- 
press reservation. — Fox  v.  Cincinnati,  104 
U.  S.  783,  26  L.  Ed.  928;  Bridge  Co.  v. 
United  States,  105  U.  S.  470,  481,  26  L. 
Ed.  1143;  Fair  Haven,  etc.,  R.  Co.  v.  New 
Haven,  203  U.  S.  379,  51   L.  Ed.  237. 

Where  a  bridge  company  constructs  a 
bridge  across  a  navigable  river  under  stat- 
utory authority  from  congress,  in  which 
statute  congress  expressly  reserves  the 
right  to  revoke  the  license  and  abate  the 
bridge  or  cause  the  alteration  or  modifica- 
tion thereof  whenever  it  becomes  ob- 
structive of  commerce  upon  the  river, 
such  company  has  no  right  to  compensa- 
tion when  congress  exercises  this  re- 
ved  power.  The  right  to  revoke,  mod- 
ify or  alter  was  an  essential  element  of 
the  grant  and  the  company  in  accepting 
the  privileges  conferred  by  the  grant  as- 
sumed all  risks  of  loss  arising  from  any 
exercise  of  the  power  which  congress  saw 
fit  to  reserve.  Bridge  Co.  v.  United 
States  105  U.  S.  470.  481,  26  L.  Ed.  11  13. 

Where  a  board  of  public  works,  acting 
under  the  authority  of  a  valid  statute, 
leased  the  water  of  a  canal  to  private 
individuals  for  power  purposes,  reserv- 
ing to  the  state  the  ricrht  t<>  terminate  the 
lease  and  resume  control  of  the  canal 
whenever  it  should  be  needed  for  pur- 
poses of  navigation,  a  subsequent  act, 
terminating    the    lease    and    appropriating 


the  canal  to  the  use  of  a  municipal  cor- 
poration to  be  used  as  a  highway,  did 
not  operate  to  deprive  the  lessees  of  their 
property  without  due  process  of  law.  All 
that  they  were  entitled  to  demand  was 
that  the  state  should  cease  to  collect  the 
water  rent,  and  that  it  should  return  any 
unearned  rent  paid  in  advance.  Fox  v.  Cin- 
cinnati, 104  U.  S.  783,  26  L.  Ed.  928. 

87.  Where  state  establishes  title  in  it- 
self.—Brown  v.  Grant,  116  U.  S.  207,  29 
L.    Ed.   598. 

A  statute  of  the  territory  of  Colorado 
created  a  board  of  managers  and  author- 
ized them  to  accept  a  donation  of  land,  to 
be  conveyed  by  deed  in  fee  simple,  upon 
which  to  erect  a  capitol  building.  B.  con- 
veyed a  tract  of  ten  acres  in  the  city  of 
Denver  to  the  territory,  "its  successi  rs  and 
assigns  forever,"  for.  "the  purpose  of 
erecting  a  capitol  and  other  public  build- 
ings thereon  only."  There  was  no  stipu- 
lation as  to  the  time  within  which  such 
buildings  should  be  erected.  No  si 
were  taken  towards  the  erection  i  \  the 
buildings  until  after  'be  territory  had  be- 
come the  State  of  Colorado,  and  in  the 
meantime  B.  had  resumed  | 
the  land.     Held,  upon   th<  that   there 

had  been  a  valid   a  nee  i  i  the  dona- 

tion   before    it^    revocation,    and    that    the 

ng  pi  issessi<  m  'and  by  the  - 

did  not  deprive  B.  of  hi-  property  without 
compensation.  Brown  v.  Grant,  116  U.  S. 
207,  -"i   1      '■''!    598 

88.  A  distinction  between  damardne  and 
takine.— Lepal  Tender  Cases.  12  Wall. 
457,  551,  20  L.  Ed.  287;  Pumpelly  v.  Green 


576 


DUE  PROCESS  OF  LAW. 


conflict  among  the  adjudged  cases.  Whatever  conflict  there  is  arises  upon  the 
question  whether  there  has  been  or  will  be,  in  the  particular  case,  within  the 
true  meaning  of  the  constitution,  a  'taking'  of  private  property  for  public  use. 
If  the  injury  complained  of  is  only  incidental  to  the  legitimate  exercise  of 
governmental  powers  for  the  public  good,  then  there  is  no  taking  of  property  for 
the  public  use,  and  a  right  to  compensation,  on  account  of  such  injury,  does 
not  attach  under   the  constitution.'"89 

Where  State  Constitution  Forbids  the  Damaging  as  Well  as  the  Tak- 
ing of  Property. — The  rule  is  different,  of  course,  under  a  state  constitution 
which  forbids  the  damaging  as  well  as  the  taking  of  private  property  without 
compensation.90 

Same;  Character  of  Damage  for  Which  Compensation  Awarded. — 
Under  a  constitutional  provision  which  prohibits  the  damaging  as  well  as  the 
taking  of  private  property  for  public  use  without  just  compensation,  a  recovery 
may  be  had  in  all  cases  where  private  property  has  sustained  a  substantial  dam- 
age by  the  making  and  using  an  improvement  that  is  public  in  its  character — 
that  is,  it  does  not  require  that  the  damage  shall  be  caused  by  a  trespass,  or  an 
actual  physical  invasion  of  the  owner's  real  estate,  but  if  the  construction  and 
operation  of  the  railroad  or  other  improvement  is  the  cause  of  the  damage, 
though  consequential,  the  party  may  recover.91 


Bay  Co.,  13  Wall.  166,  20  L.  Ed.  557; 
Transportation  Co.  v.  Chicago,  99  U.  S. 
635,  642,  25  L.  Ed.  336;  Mugler  v.  Kansas, 
123  U.  S.  623,  669,  31  L-  Ed.  205;  United 
States  v.  Alexander,  148  U.  S.  186,  187,  37 
L.  Ed.  415;  United  States  v.  Truesdell, 
148  U.  S.  196,  37  L.  Ed.  419;  New  York, 
etc.,  R.  Co.  v.  Bristol,  151  U.  S.  556,  567, 
38  L.  Ed.  269;  Sweet  v.  Rechel,  159  U.  S. 
380,  399,  40  L-  Ed.  188;  Chicago,  etc.,  R. 
Co.  v.  Chicago,  166  U.  S-  226,  252,  41  L. 
Ed.  979;  Gibson  v.  United  States,  166  U.  S. 
269,  276,  41  L-  Ed.  996;  Meyer  v.  Rich- 
mond, 172  U.  S.  82,  96,  43  L.  Ed.  374; 
L'Hote  V.  New  Orleans,  177  U.  S.  587, 
COO,  44  L,  Ed.  899;  Scranton  v.  Wheeler, 
179  U.  S.  141,  164,  45  L.  Ed.  126;  United 
States  v.  Lynah,  188  U.  S.  445,  472,  47  L. 
Ed.  539;  Sharp  v.  United  States,  191  U.  S. 
341,  48  L.  Ed.  211;  Bedford  v.  United 
States,  192  U.  S.  217,  224,  48  L-  Ed.  414; 
New  Orleans  Gas  Light  Co.  v.  Drainage 
Commission,  197  U.  S.  453,  49  L.  Ed.  831; 
Manigault  V.  Springs,  199  U.  S.  473,  50  L. 
Ed.  274;  Chicago,  etc.,  R.  Co.  v.  Illi- 
nois, 200  U.  S.  561,  593,  50  L.  Ed.  596; 
West  Chicago  St.  R.  Co.  v.  Illinois,  201 
U.  S.  506,  50  L.  Ed.  845;  Union  Bridge  Co. 
V.  United  States.  204  U.  S.  364,  397,  51  L. 
Rd.  523.  See,  also,  the  title  EMINENT 
DOMAIN. 

The  fifth  amendment  of  the  constitution 
wherein  it  is  provided  that  private  property 
shall  not  be  taken  for  public  use  without 
just  compensation  or  due  process  of  law,  is 
to  be  construed  as  referring  only  to  a  direct 
appropriation,  and  not  to  consequential  in- 
juries resulting  from  the  exercise  of  law- 
ful power.  It  has  no  bearing  upon  laws 
which  indirectly  work  harm  and  loss  to 
individuals.  Legal  Tender  Cases,  12  Wall. 
457,  551,  20  L.  Ed.  287;  Transportation 
v.  Chicago,  99  U.  S.  635,  25  L.  Ed.  336; 
Gibson  v.  United  States,  166  U.  S.  269,  275, 
41  L.  Ed.  996. 


"Undoubtedly  compensation  must  be 
made  or  secured  to  the  owner  when  that 
which  is  done  is  to  be  regarded  as  a  tak- 
ing of  private  property  for  public  use 
within  the  meaning  of  the  fifth  amendment 
of  the  constitution."  Scranton  v.  Wheeler, 
179  U.   S.   141,   153,  45   L-   Ed.    126. 

89.  Same;  conflict  of  cases. — Chicago, 
etc.,  R.  Co.  v.  Illinois,  200  U.  S.  561,  593, 
50  L.  Ed.  596. 

90.  Where  constitution  forbids  the  dam- 
aging as  well  as  the  taking  of  property. — 
Chicago  v.  Tavlor,  125  U.  S.  161,  31  L. 
Ed.  638;  Hot  Springs  R.  Co.  v.  William- 
son, 136  U  S.  121,  130,  34  L.  Ed.  355; 
Meyer  v.  Richmond,  172  U.  S.  82,  97,  43  L. 
Ed.  374;  United  States  v.  Lynah,  188  U.  S. 
44.'),   473,  47   L.   Ed.   539. 

Chicago  v.  Taylor,  125  U.  S.  161,  31  L. 
Ed.  638,  was  decided  upon  the  ground  that 
a  new  rule  was  established  by  the  Illinois 
constitution  of  1870,  which  provided  that 
"private  property  shall  not  be  taken  or 
damaged  for  public  use  without  just  com- 
pensation." 

91.  Character  of  damage  for  which  com- 
pensation awarded. — -Chicago  v.  Taylor, 
125  U.  S.  161,  168,  31  L.  Ed.  638.  See, 
also,  post,  "Where  Constitution  Forbids 
the  Damaging  as  Well  as  the  Taking  of 
Property,"  VI,  D,  2,  b,   (4),   (r),   (bb). 

In  Chicago  v.  Taylor,  125  U.  S.  161.  31  L. 
Ed.  638,  Taylor  sued  to  recover  damages 
sustained  by  reason  of  the  construction 
by  the  city  of  a  viaduct  in  the  immediate 
vicinity  of  his  lot.  The  construction  of 
the  viaduct  was  directed  by  special  ordi- 
nances of  the  city  council.  "On  behalf 
of  the  city  there  was  evidence  tending  to 
show  that  the  plaintiff  did  not  sustain  any 
real  damage,  and  that  the  inconveniences 
to  occupants  of  the  premises,  resulting 
from  the  construction  and  maintenance  of 
the  viaduct,  were  common  to  all  other 
persons  in  the  vicinity,  and  could  not  be 
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(4)  What  Constitutes  a  Taking  of  Property— (a)  Generally.— What  is  pri- 
vate property  within  the  meaning  of  the  fifth  and  fourteenth  "amendments,  or 
what  is  a  taking  of  private  property  for  public  use,  is  not  always  easy  to  de- 
termine. No  decision  has  attempted  to  formulate  a  rule  that  would  embrace 
every  case.''-  "Whether,  under  the  constitutional  provisions  of  the  United  States 
and  of  the  several  states,  which  declare  that  private  property  shall  not  be  taken 
for  public  use  without  just  compensation,  it  is  necessary  that  property  should  be 
absolutely  taken  in  the  narrowest  sense  of  that  word  to  bring  the  case  within  the 
protection  of  the  provision,  is  a  question  that  has  often  arisen,  and  upon  which 
there  has  not  been  entire  uniformity  of  decision."93 

Consequential  Injuries  Attendent  upon  Exercise  of  Governmental 
Power. — "Acts  done  in  the  proper  exercise  of  governmental  powers,  and  not 
directly  encroaching  upon  private  property,  though  their  consequences  may  im- 
pair its  use,  are  universally  held  not  to  be  a  taking  within  the  meaning  of  the 
constitutional  provision.  They  do  not  entitle  the  owner  of  such  property  to 
compensation  from  the  state  or  its  agents,  or  give  him  any  right  of  action.  This 
is  supported  by  an  immense  weight  of  authority."94 

Where  Injury  Is  Direct.— And  even  though  the  injury  is  direct,  yet  if  it  is 
only  incidental  to  the  legitimate  exercise  of  governmental  powers  for  "the  public 
good,  and  there  is  no  appropriation  of  the  property,  there  is  no  taking  of  prop- 
erty for  the  public  use,  and  a  right  to  compensation  on  account  of  such  injury 
does   not   attach.95 

But  Not  Necessary  That  Property  Be  Absolutely  Taken  in  the  Nar- 
rowest   Sense. — It   is   not    necessary   however,   that   property   should   be   abso- 


the  basis  of  an  individual  claim  for  dam- 
ages against  the  city."  There  was  a  ver- 
dict and  judgment  against  the  city,  and 
this  was  sustained.  The  tenor  of  the 
decision  is,  that  the  damages  were  con- 
sequential, and  the  difference  of  the  ruling 
from  that  in  Transportation  Co.  v. 
Chicago,  99  U.  S.  635,  25  L.  Ed.  336,  was 
explained  and  based  upon  a  change  in  the 
constitution  of  the  state  of  Illinois,  which 
enlarged  the  prohibition  to  the  damaging 
as  well  as  to  the  taking  of  private  prop- 
erty for  public  use,  and  its  interpretation 
by  the  supreme  court  of  the  state,  "that 
it  does  not  require  that  the  damage  shall 
be  caused  by  a  trespass,  or  an  actual 
physical  invasion  of  the  owner's  real 
estate;  but  if  the  construction  and  opera- 
tion of  the  railroad  or  other  improvement 
is  the  cause  of  the  damage,  though  con- 
sequential, the  party  may  recover." 

Where  a  state  constitution  prohibits 
the  damaging  as  well  as  the  taking  of 
property  for  public  use  without  just  com- 
pensation, the  use  of  a  street  by  a  railroad 
company  as  a  site  for  its  track,  under 
legislative  or  municipal  authority,  when 
it  interferes  with  the  rights  of  adjoining 
lot  owners  to  the  use  of  the  streets  as 
a  means  of  ingress  and  egress,  subjects 
the  railroad  company  to  an  action  for 
damages  on  account  of  the  diminution 
of  the  value  of  the  property  caused  by 
such  use.  Hot  Springs  R.  Co.  v.  William- 
son,  136   U.    S.    121,    130,   34    L.    Ed.    355. 

92.  What  constitutes  a  taking  of  prop- 
erty.— Scranton  v.  Wheeler,  179  U.  S.  141, 
153,    45    L.    Ed.    126. 

93.  Same. — United  States  v.  Alexander, 
148  U.  S.  186,  187,  37  L.   Ed.  415,  followed 
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in    United   States    v.   Truesdell,    148    U.    S. 
196,    37    L.    Ed.    419. 

94.  Consequential  injury  not  a  taking. 
— Pumpelly  v.  Green  Bay  Co.,  13  Wall. 
166,  20  L.  Ed.  557;  Transportation  Co.  v. 
Chicago,  99  U  S.  635,  25  L.  Ed.  336; 
Gibson  v.  United  States,  166  U.  S.  269, 
27.-),  41  L.  Ed.  996;  Mever  v.  Richmond, 
172  U.  S.  82,  97,  43  L.  Ed.  374;  L'Hote  v. 
New  Orleans,  177  U.  S.  587,  600,  44  L.  Ed. 
899;  Scranton  v.  Wheeler,  179  U.  S.  141, 
154,  45  L.  Ed.  126;  United  States  v. 
Lvnah,  188  U.  S.  445,  472,  47  L.  Ed.  539; 
Chicago,  etc.,  R.  Co.  v.  Illinois,  200  U.  S. 
561,  593.  50  L.  Ed.  596;  Union  Bridge  Co. 
v.  United  States,  204  U.  S.  364,  391,  51 
L.    Ed.    523. 

The  fourteenth  amendment  does  not 
contemplate  that  compensation  shall  be 
made  when  the  injuries  are  merely  con- 
sequential, where  the  property  is  not  di- 
rectly touched  by  the  legislative  pction 
but  is  affected  only  in  an  incidental  and 
consequential  wav.  L'Hote  v.  New 
Orleans,  177  U.  S.  587,  600,  44  L.  Ed. 
899. 

95.  Direct  injuries. — New  Orleans  Gas 
Light  Co.  rr.  Drainage  Commission,  197 
TT.  S.  453,  -19  L.  Ed.  831;  Chicago,  etc.. 
R.  Co.  v.  Illinois,  200  U.  S.  561.  584,  50 
L.  Ed.  596;  Union  Bridge  Co.  v.  United 
States,   204   U.   S.   364.   397,   51    L    Ed.    523. 

See,  also,  L'Hote  v.  New  Orleans.  177 
U.  S.  587,  600.  44  L.  Ed.  899,  in  which 
the  court  quotes  and  approves  1  Dillon 
Mun.  Corp.,  4th  Ed.,  §  Ml,  wherein  il  is 
stated,  in  substance,  that  the  property 
owner  is  not  entitled  to  compensation  even 
though  the  injury  be  direct,  so  Ion-  as 
his   property   is   not   actually  taken. 
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lutely  taken,  in  the  narrowest  sense  of  that  word,  to  bring  the  case  within  the 
protection  of  this  constitutional  provision.  There  may  be  such  serious  inter- 
ruption to  the  common  and  necessary  use  of  property  as  will  be  equivalent  to  a 
taking,  within  the  meaning  of  the  constitution.90  In  the  case  cited  it  was  said 
that:  "The  cases  which  hold  that  remote  and  consequential  injury  to  private 
property  by  reason  of  authorized  public  improvements  is.  not  taking  such  prop- 
erty for  public  use  have  many  of  them  gone  to  the  utmost  limit  of  that  principle, 
and  some  beyond  it,  though  the  principle  is  a  sound  one,  in  its  proper  application 
to  many  injuries  so  originating."97  On  the  other  hand,  it  has  been  said  that 
the  most  extreme  qualification  of  the  doctrine  in  regard  to  consequential  injuries 
is  to  be  found  in  the  case  of  Pumpelly  v.  Green  Bay  Cov  13  Wall.  166,  20  L. 
Ed.  557,  and  in  a  state  case,  Eaton  v.  Boston,  Concord  and  Montreal  R.  Co.,  51 
N.  H.  504.9S  In  those  cases  there  was  a  permanent  flooding  of  private  prop- 
erty, an  actual  physical  invasion  of  a  permanent  character  which  amounted  to 
a  practical  ouster  of  possession,  and  it  was  held  that  this  constituted  a  "taking" 
of  the  property  within  the  meaning  of  the  constitution.99 

Actual  Permanent  Invasion  and  Occupation. — Nevertheless  it  may  be 
regarded  as  settled  that  where  real  estate  is  actually  invaded  by  superinduced 
additions  of  water,  earth,  sand,  or  other  material,  or  by  having  any  artificial 
structure  placed  on  it,  and  the  character  of  the  invasion  and  occupation  is  of 
such  a  nature  that  its  usefullness  is  effectually  and  permanently  destroyed,  it  is 
a  taking  of  the  land  within  the  meaning  of  the  constitution,  and  the  owner  must 
be  compensated   therefor.1 

(b)  In  the  Exercise  of  the  Police  Pozvcr — (aa)  Generally. — The  requirement 
that  compensation  be  made  for  private  property  taken  for  public  use  imposes  no 
restriction  upon  the  inherent  power  of  the  state  to  protect  the  lives  and  secure 
the  safety  of  the  people  by  reasonable  regulations.  Persons  and  property 
may  be  subjected  to  all  kinds  of  restrains  and  burdens  in  order  to  secure  the 
general  comfort  and  prosperity  of  the  state,  and  uncompensated  obedience  to  a 
regulation  enacted  for  the  public  safety  or  general  welfare  under  the  police 
power  of  the  state  is  not  a  taking  or  damaging  without  just  compensation  of 

96.  Not  necessary  that  property  be  taken  improvement  of  its  navigation.  It  would 
in  its  narrowest  sense. — Pumpelly  v.  Green  be  a  very  curious  and  unsatisfactory  result 
Bay   Co.,    13    Wall.    166,    20    L,.    Ed.    557.  if   in    construing   a   provision    of   constitu- 

97.  Doctrine  respecting  consequential  tional  law,  always  understood  to  have 
injuries  not  without  limits.— Pumpelly  v.  been  adopted  for  protection  and  security 
Green  Bay  Co.,  13  Wall.  166,  20  L.  Ed.  to  the  "ghts  of  the  individual  as  against 
557.  See,  also,  United  States  v.  Alexander,  the  government,  and  which  has  received 
148  U.  S.  186,  187,  37  L.  Ed.  415;  United  the  commendation  of  jurists,  statesmen, 
States  v.  Truesdell,  148  U.  S.  196,  37  L.  and  commentators  as  placing  the  just  prin- 
j?j    41g  ciples  of  the  common  law  on  that  subject 

J-     a'  c        m  n       „,  beyond   the  power  of   ordinary  legislation 

98.  Same.-See  Transportation  Co  v  to  change  or  control  them,  it  shall  be 
Chicago,  99  U  S.  635  642  25  L.  Ed  336  held  fc  «  .f  hg  nment  refrains  from 
Meyer   r    Richmond,   172   U.   S.   82    96    43  ,      absolute  con*ersion  of  real  prc,perty  to 

U    S    269    2;75G4lT  Ed    996  '  the   USCS   °f  the   P«blic"   *   Ca"  destroy" its 

U.  S.  269,  2<5,  41  L.  fc,d.  996.  value   entirelyi   can   inflict   irreparable   and 

99.  Same.— See  Pumpelly  v.  Green  Bay  permanent  injury  to  any  extent,  can,  in 
Co.,  13  Wall.  166,  20  L.  Ed.  557;  Trans-  effect,  subject  it  to  total  destruction  with- 
portation  Co.  v.  Chicago,  99  U.  S.  635,  out  making  any  compensation,  because,  in 
642,  25   L.   Ed.   336.  the  narrowest  sense  of  that  word,  it  is  not 

1.  Actual  permanent  invasion  and  occu-  taken    for    the    public    use.     Such    a    con- 

pation. — Pumpelly   v.    Green    Bay    Co.,    13,  struction  would  pervert  the  constitutional 

Wall.    166.   181.  20  L.   Ed.  557,  quoted  and  provision    into     a     restriction      upon      the 

distinguished     i  Scranton  v.  Wheeler,  179  rights  of  the  citizen,  as  those  rights  stood 

U.  S.  141,  154,  45  L.    Ed.   126.  at  the  common  law,  instead  of  the  govern- 

"The  argument  of  the  defendant  is  that  ment,    and    make    it    an    authority    for  in- 

therc  is  no  taking  of  the   land   within   the  vasion   of  private   right  under   the  pretext 

meaning    of    the    constitutional    provision,  of  the  public  good,  which  had  no  warrant 

and    that    the    damage    is    a    consequential  in    the    laws    or    practices    of    our    ances- 

ill    of  such   u^e  of   a  navigable   stream  tors."     Pumpelly    v.    Green    Bay    Co.,    13 

as  the  government  had  a  right  to  for  the  Wall.   166.  177.  20  L.  Ed.  557. 
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private  property,  or  of  private  property  affected  with  a  public  interest.2  Com- 
pensation has  never  been  a  condition  of  the  exercise  of  the  police  power  even 
when  attended  with  inconvenience  or  peculiar  loss,  as  each  member  of  a  com- 
munity is  presumed  to  be  benefited  by  that  which  promotes  the  general  wel- 
fare.3 

(bb)  Regulation  of  the  Use  and  Enjoyment  of  Property. — It  is  a  settled  prin- 
ciple, growing  out  of  the  nature  of  well-ordered  civil  society,  that  every  holder  of 
property,  however  absolute  and  unqualified  may  be  his  title,  holds  it  under  die 
implied  liability  that  his  use  of  it  shall  be  so  regulated  that  it  be  not  injurious 
to  the  equal  enjoyment  of  others  having  an  equal  right  to  the  enjoyment  of  their 
property,  nor  injurious  to  the  rights  of  the  community.  Rights  of  property, 
like  all  other  social  and  conventional  rights,  are  subject  to  such  reasonable  lim- 
itations in  their  enjoyment  as  shall  prevent  them  from  being  injurious,  and  to 
such  reasonable  restraints  and  regulations  established  by  law  as  the  legisla- 
ture, under  the  governing  and  controlling  power  vested  in  them  by  the  con- 
stitution, may  think  necessary  and  expedient.  The  general  proposition  that  a 
man  may  do  what  he  will  with  his  own  is  subordinate  to  another  which  finds 
expression  in  the  familiar  maxim,  sic  utere  tuo  ut  alienum  non  la?das.  It  is 
not,  therefore,  a  condition  of  the  exercise  of  the  authority  of  the  state  in  this 
respect  that  it  shall  indemnify  the  owners  of  property  for  the  damage  or  injury 
resulting  from  its  exercise.  Property  thus  damaged  or  injured  is  not,  within 
the  meaning  of  the  constitution,  taken  for  public  use,  nor  is  the  owner  deprived 
of  it  without  due  process  of  law.4     Down  to  the  time  of  the  adoption  of  the 


2.  Taking  or  damaging  in  the  exercise 
of  the  police  power. — Mugler  v.  Kansas, 
123  U.  S.  623,  668,  31  L.  Ed.  205;  Char- 
lott,  etc.,  R.  Co.  v.  Gibbes,  142  U.  S. 
386,  393,  35  L-  Ed.  1051;  Allgeyer  v.  Lou- 
isiana, 165  U.  S.  578,  591,  41  L.  Ed.  832; 
Chicago,  etc.,  R.  Co.  v.  Chicago,  166  U. 
S.  226,  255,  41  L.  Ed.  979;  L'Hote  v.  New 
Orleans,  177  U.  S.  587,  598,  44  L-  Ed.  899; 
New  Orleans  Gas  Light  Co.  v.  Drainage 
Commission,  197  U.  S.  453,  462,  49  L.  Ed. 
831;  California  Reduc.  Co.  v.  Sanitary 
Reduc.  Works,  199  U.  S.  306,  50  L  Ed. 
204;    Gardner   v.    Michigan,    199   U.    S.    325, 

50  L  Ed.  212;  Chicago,  etc.,  R.  Co.  v. 
Illinois,  200  U.  S.  561,  593,  50  L  Ed.  596; 
Moeschen  v.  Tenement  House,  Dept.,  203 
U.  S.  583,  51  L.  Ed.  328;  Union  Bridge 
Co.   v.   United   States,   204   U.    S.   364,   395, 

51  L.  Ed.  523.  See,  also,  ante,  "As  a  Lim- 
itation upon  the  Police  Power,"  VI,  A,  8, 
g;  "Generally  under  the  Police  Power," 
VI.  C,  2,  a.  And  see  the  title  POLICE 
POWER. 

3.  Same. — Chicago,  etc.,  R.  Co.  v.  Ill- 
inois,   200    U.    S.    561,    593,    50    L    Ed.    596. 

The  exercise  of  the  police  power  often 
works  pecuniary  injury,  but  the  settled 
rule  is  that  the  mere  fact  of  pecuniary 
injury  to  property  does  not  warrant  the 
overthrow  of  legislation  of  a  police  char- 
acter upon  the  theory  that  the  owner  of 
the  property  so  injured  is  deprived  of  his 
property  without  clue  process  or  without 
compensation  in  violation  of  the  fourteenth 
amendment.  L'Hote  v.  New  Orleans,  177 
U.    S.    587,    598,    44    L.    Ed.    899. 

4.  Regulation  of  use  and  enjoyment  of 
property. — P»artemeyer  v.  Iowa,  Is  Wall. 
129,  21  L  Ed.  929;  Munn  v.  Illinois,  94 
U.  S.  113,  125,  24  L  Ed.  77;  Railroad  Co. 


V.  Richmond,  96  U.  S.  521,  529,  24  L  Ed. 
734;  Beer  Co.  v.  Massachusetts,  97  U.  S. 
25,  24  L  Ed.  989;  Fertilizing  Co.  v.  Hyde 
Park,  97  U.  S.  659,  24  L.  Ed.  1030;  Bar- 
bier  v.  Connolly,  113  U.  S.  27,  28  L.  Ed. 
923;  New  Orleans  Gas  Co.  v.  Louisiana 
Light  Co.,  115  U.  S.  650,  29  L  Ed.  516; 
Mugler  v.  Kansas,  123  U.  S.  623,  66S,  31 
L.  Ed.  205;  Budd  v.  New  York,  143  U.  S. 
517,  36  L  Ed.  247;  New  York,  etc.,  R.  Co. 
V.  Bristol,  151  U.  S.  556,  567,  38  L.  Ed. 
269;  Connecticut  v.  Woodruff,  153  U.  S. 
689,  38  L  Ed.  869;  Sweet  v.  Rechel,  159 
U.  S.  380,  398,  40  L  Ed.  188;  Chicago,  etc., 
R.  Co.  v.  Chicago,  166  U.  S.  226,  252,  11 
L.  Ed.  979;  Camfield  v.  United  States, 
167  U.  S.  518,  522,  42  L  Ed.  260;  Orient 
Ins.  Co.  v.  Daggs,  172  U.  S.  557,  566,  43 
L.  Ed.  552;  New  York,  etc.,  R.  Co.  v. 
McKeon,  189  U.  S.  508,  47  L  Ed.  922; 
New  York,  etc.,  R.  Co.  v.  Plymouth,  193 
U.  S.  668,  48  L  Ed.  839;  California  Reduc. 
Co.  v.  Sanitary  Reduc.  Works,  199  U.  S. 
306,  324,  50  L.  Ed.  204;  Gardner  v.  Mich- 
igan, 199  U.  S.  325,  50  L.  Ed.  212;  Chi- 
cago, etc.,  R.  Co.  v.  Illinois,  200  U.  S.  561, 
594.  50  L.  Ed.  596;  Moeschen  ;•.  Tenement 
House  Dept.,  203  U.  S.  583,  51  L.  Ed.  328. 
See,  also,  ante,  "Generally  under  the  Po- 
lice Power,"  VI,  C,  2,  a.  And  see  the 
title  POLICE  POWER. 

"Undoubtedly,  the  state,  without  tak- 
ing the  title  to  itself,  may.  in  some  appro- 
priate mode,  and  without  compensati  in 
to  the  owner,  forbid  the  use  of  specified 
private  property  where  Mich  use  would 
be  injurious  to  the  public  health."  Sw 
V     Rechel.    159    U.    S.    380,    398,    in    I..    Ed. 

"A    prohibition    simply    upon    the    use 

of  DrOOertV   for  DUrOOSeS   that    are  declared. 
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fourteenth  amendment  it  was  not  supposed  that  statutes  regulating  the  use  or 
even  the  price  of  the  use,  of  private  property  necessarily  derived  an  owner  of 
his  property  without  due  process  of  law.  Under  some  circumstances  they  may, 
but  not  under  all.  The  amendment  does  not  change  the  law  in  this  particular ; 
it  simply  prevents  the  states  from  doing  that  which  will  operate  as  such  a  dep- 
rivation.5 

(cc)  Destruction  of  Property  in  the  Interest  of  Public  Safety. — The  ac- 
km  v,  ledged  police  power  of  a  state  extends  often  to  the  destruction  of  property. 
The  rights  of  necessity,  it  is  said,  form  a  part  of  the  law,  and  it  is  better  that 
an  individual  property  owner  should  suffer  a  private  mischief  rather  than  a 
puolic  inconvenience.  This  is  a  power  essential  to  self-preservation  and  exists, 
necessarily,  in  every  organized  community,  and  where,  in  the  exercise  of  such 
power  property  is  destroyed,  as  contradistinguished  from  taken,  in  the  interest 
of  public  safety,  the  owner  is  not  entitled  to  compensation.0 


by  valid  legislation,  to  be  injurious  to  the 
health,  morals  or  safety  of  the  community, 
cannot,  in  any  just  sense,  be  deemed  a 
taking  or  an  appropriation  of  property  for 
the  public  benefit.  Such  legislation  does 
not  disturb  the  owner  in  the  control  or 
use  of  his  property  for  lawful  purposes, 
nor  restrict  his  right  to  disoose  of  it,  but 
is  only  a  declaration  by  the  state  that  its 
use  by  any  one,  for  certain  forbidden 
purposes,  is  prejudicial  to  the  public  in- 
terest." Mugler  v.  Kansas,  123  U.  S.  623, 
668,   31    L.    Ed.   203. 

All  property  within  a  municipal  corpo- 
ration is  subject  to  the  legitimate  control 
of  the  government,  unless  protected  by 
contract  rights.  Appropriate  regulation  of 
the  use  of  property  is  not  a  taking  of  prop- 
erty within  the  constitutional  prohibition 
against  taking  without  due  process  of  law. 
Railroad  Co.  v.  Richmond,  9G  U.  S.  521, 
529.    24    L.    Ed.    734. 

Use  of  steam  locomotives  in  streets. — 
Thus  a  municipal  ordinance  which  for- 
bids a  certain  railroad  company  therein 
named  from  continuing  to  use  steam  lo- 
comotives upon  a  certain  street  in  the 
city,  the  company  having  laid  its  tracks 
thereon  subject  to  a  reserved  right  of 
control  in  the  city  and  having  no  contract 
right  therein,  is  not  invalid  as  depriving 
the  company  of  its  property  without  due 
process  of  law.  Railroad  Co.  v.  Rich- 
mond,   96   U.    S.    521,   529,   24    L.    Ed.   734. 

Property  devoted  to  public  use. — See, 
generally,  the  title  POLICE  POWER. 
And  see  ante,  "Property  Devoted  to  Pub- 
lic  Use."    VI.    1).    1.   c. 

Prohibiting  r?le  of  property. — See  the 
titles  INTOXICATING  UOUORS; 
NUISANCES;  POLICE  POWER. 

5.  Same. — Munn  v.  Illinois,  94  U.  S.  113, 
125,   24   L.    Ed.   77 

d.  Destruction  of  property  in  the  inter- 
est of  public  safety. — Respublica  v.  Spar- 
hawk,  i  Dall.  357,  369,  l  !..  Ed.  174;  Li- 
cense Cas<  s,  5  1 1. .xv.  r.iit.  589, 12  L.  Ed.  256; 
United  States  v.  Russell,  13  Wall.  6.23, 
627.  "D  L.  Ed.  171:  Richmond  v.  Smith, 
i.-,  Wall.  f-".»  21  L.  Ed.  •'"();  Fertilizing  Co. 
v.  Hyde  Park,  97  U.  S.  659,  24  L  Ed.  1036; 
Bowditch  v.  Boston.  101  U.  S.  16,  Lf  25 
L.    Ed.   980:   California    Reduc.   Co.   v.    San- 


itary Reduc.  Works,  199  U.  S.  306,  323, 
50  L.  Ed.  204;  Gardner  v.  Michigan,  199  U. 
S.  325,  50  L.  Ed.  212;  Moeschen  v.  Tene 
ment  House  Dept.,  203  U.  S.  583,  51  L. 
Ed.  328.  See,  also,  Sweet  v.  Rechel,  159 
U.  S.  380,  397,  40  L-  Ed.  188;  Mugler  v. 
Kansas,  123  U.  S.  623,  678,  31  L-  Ed.  205. 
And  see  the  title  ACTIONS,  vol.  1,  p.  105, 
note. 

In  the  case  of  United  States  v.  Russell, 
13  Wall.  623,  027,  20  L-  Ed.  474,  Mr. 
Justice  Clifford,  in  delivering  the  opinion 
of  the  court,  stated  that  extraordinary 
and  unforeseen  occasions  might  arise  in 
times  of  war,  or  in  time  of  immediate  and 
impending  public  danger,  in  which  it  might 
become  necessary  to  seize  private  property 
and  appropriate  it  to  the  public  use,  or  even 
destroy  it  without  the  consent  of  the  owner; 
but  that  in  such  cases  there  was  an  im- 
plied contract  to  reimburse  the  owner, 
and  that  the  government  was  bound,  in 
such  cases,  to  make  full  compensation  to 
the  owner  for  the  property  so  taken  or 
destroyed. 

Destruction   of     buildings     to     prevent 
spread  of  fire. — "At  the   common   law  every 
one    had    the    right    to    destroy    real    and 
personal   property,   in   cases    of   actual    ne- 
cessity,  to   prevent    the   spreading   of    fire, 
and  there  was  no  responsibility  on  the  part 
of  such  destroyer,  and  no  remedy  for  the 
owner."    Bowditch    v.    Boston,    101    U.    S. 
16,    18,    25    L.    Ed.    980;    Fertilizing    Co.    V. 
Hyde   Park,  97   U.   S.   659,   24   L.    Ed.    1033. 
Under  the  statute  of  Massachusetts  and 
the    ordinance    of    Boston    adopted   pursu- 
ant thereto,  that  city  is  not  responsible  to 
the  owner  of  buildings  there  situate  which 
an.-     destroyed    in     order     to    prevent     the 
spreading   of   a   fire,    unless    a   joint    order 
for    their    destruction    be    given    by    three 
or  more  engineers  of  the  fire  department, 
who    are    present,    of    whom    the    chief    en- 
gineer,   if    present,    must    be    one.     As    it 
is    only    by    force    of    the    statute    and    or- 
dinance  that   the   city  incurs   a  liability  to 
such    owner,   he   is  not    entitled   to  recover 
unless  his  case  be  within  their  terms,  and 
the    joint    order    he    shown.     Bowditch    V. 
Boston,  mi  U.  S.  16,  25  L.  Ed.  980. 

"There    are    many    other    cases    besides 
that   of   fire — some   of  them   involving   the 
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(dd)  Suppression  or  Abatement  of  Nuisances. — "The  power  which  the  states 
have  of  prohibiting  such  use  by  individuals  of  their  property  as  will  be  preju- 
dicial to  the  health,  the  morals  or  the  safety  of  the  public,  is  not — and  consist- 
ently  with  the  existence  and  safety  of  organized  society,  cannot  he — burdened 
with  the  condition  that  the  state  must  compensate  such  individual  owners  for 
pecuniary  losses  they  may  sustain  by  reason  of  their  not  being  permitted,  by 
a  noxious  use  of  their  property,  to  inflict  injury  upon  the  community.  The  ex- 
ercise of  the  police  power  by  the  destruction  of  property  which  is  itself  a  public 
nuisance,  or  the  prohibition  of  its  use  in  a  particular  way,  whereby  its  value 
becomes  depreciated,  is  very  different  from  taking  property  for  public  use,  or 
from  depriving  a  person  of  his  property  without  due  process  of  law.  In  the 
one  case,  a  nuisance  only  is  abated ;  in  the  other,  unoffending  property  is  taken 
away   from  an  innocent  owner."7 


destruction  of  life  itself — where  the  same 
rule  is  applied.  'The  rights  of  necessity 
are  a  part  of  the  law.'  Respublica  v. 
Sparhawk,  1  Dall.  357.  362,  1  L.  Ed.  174." 
Bowditch  v.  Boston,  101  U.  S.  16,  18,  25 
L.   Ed.   980, 

Destruction  of  liquors;  validity  of  con- 
tract to  pay  for  same. — Towards  the  close 
of  the  Civil  War,  and  in  anticipation  of  the 
entry  of  the  federal  troops  into  that  city, 
the  council  of  the  city  of  Richmond  passed 
a  resolution  providing  for  the  destruc- 
tion of  the  various  stocks  of  liquors  in 
that  city  by  committees  to  be  appointed 
for  the  purpose.  The  resolution  further 
provided  that  the  committees  should  give 
receipts  to  the  owners  of  the  liquors  de- 
stroyed, and  pledge  the  faith  of  the  city 
for  their  reimbursement.  The  question  as 
to  the  constitutional  obligation  of  the 
city  or  state  to  make  compensation  for 
the  liquors  did  not  arise.  It  was  held, 
following  the  decision  of  the  highest 
state  court  in  Virginia,  that  the  city  of 
Richmond  had  the  power  to  pass  the  or- 
dinance or  resolution  binding  itself  to 
pay  for  the  liquors,  and  that  it  was  bound 
upon  its  contract  to  do  so.  Richmond  v. 
Smith,  15  Wall.  429,  21  L.   Ed.  200. 

Destruction  of  property  in  time  of  war 
or  public  danger. — The  continental  con- 
gress had  power  lawfully  to  direct  the 
removal  of  any  articles  that  were  neces- 
sary to  the  maintenance  of  the  continen- 
tal army,  or  useful  to  the  enemy,  and  in 
danger  of  falling  into  their  hands,  and  hav- 
ing lawfully  made  such  removal,  the  owner 
of  the  property  was  not  entitled  to  com- 
pensation for  its  subsequent  loss.  Respub- 
lica v.  Sparhawk,  1  Dall.  357,  362,  1  L.  Ed. 
174.  See.  also,  United  States  7'.  Russell, 
13  Wall.  623,  627,  20  L.   Ed.  474. 

7.  Suppression  or  abatement  of  nui- 
sances.— License  Case«.  5  How.  504.  589, 
12  L.  Ed.  256;  Fertilizing  Co.  7'.  Hyde 
Park,  97  U.  S.  659,  24  L.  EH.  L036;  Mug- 
ler  7'.  Kansas,  123  U.  S.  623,  678,  31  L. 
Ed.  "05;  Sweet  V.  Rechel,  159  U.  S.  380, 
397,  40  L.  Ed.  188;  Camfiekl  v.  Tinted 
States,  167  U.  S.  518,  52°.  4?  U  Ed.  260; 
California  Reduc.  Co.  v.  Sanitary  Reduc. 
Works,  199  U.  S.  306,  324,  50  L.  Ed.  204; 
Gardner  v.  Michigan,  199  U.  S.  325.  50 
L-  Ed.  212;  Moeschen  v.  Tenement  House 


Dept.,   203   U.    S.    583,   51    L.    Ed.    328.     See, 
generally,  the  title  NUISANCES. 

To  regulate  and  abate  nuisances  is  one 
of  the  ordinary  functions  of  the  state 
under  the  police  power.  Fertilizing  Co.  v. 
Hyde  Park,  97  U.  S.  659,  667,  24  L.  Ed. 
1036. 

"The  abatement  of  a  nuisance — nothing 
more  being  required  or  done — is  not  of 
itself,  and  within  the  meaning  of  the  con- 
stitution, an  appropriation  of  property  to 
public  uses."  Sweet  v.  Rechel,  159  U.  S. 
380.   397,  40   L.   Ed.   188. 

"There  is  no  doubt  of  the  general  prop- 
osition that  a  man  may  do  what  he  will 
with  his  own,  but  this  ri«ht  is  subordi- 
nate to  another,  which  finds  expression  in 
the  familiar  maxim:  Sic  utere  tuo  itt 
alienum  non  lsedas.  His  right  to  erect 
what  he  pleases  upon  his  own  land  will 
not  justify  him  in  maintaining  a  nuisance, 
or  in  carrying  on  a  business  or  trade  that 
is  offensive  to  his  neighbors."  Camtield 
v.  United  States,  167  U.  S.  518,  522,  42  L. 
Ed.    260. 

Destruction  of  garbage;  exclusive  privi- 
leges for  same. — "The  cremation  and  de- 
struction of  garbage  and  house  refuse,  un- 
der the  authority  of  the  municipal  au- 
thorities, proceeding  upon  reasonable 
grounds,  and  at  a  place  designated  by  I?w, 
as  a  means  for  the  protection  of  the  puhi:c 
health,  cannot  be  properly  regarded,  within 
the  meaning  of  the  constitution,  as  a  tak- 
ing of  private  property  for  public  u 
without  compensation,  simply  because 
such  garbage  and  house  refuse  may  have 
had,  at  the  time  of  its  destruction,  some 
clement  of  value  For  certain  purposes." 
California  Redr^.  Co.  r\  Sanitary  Reduc. 
Work-.  199  U.  S.  306,  323.  50  E  Ed.  204, 
followed  in  Gardner  v.  Michigan,  199  U  S. 
:"'->  50  T,.  h'd.  312;  M'  (•-•'hen  V,  Tenement 
House  Dept.,  203   U.   S.  583,  51    E.   Ed.  328. 

If,  in  its  judgment,  fairly  and  reasonably 
exercised,  the  presence  of  garbage  and 
refuse  in  the  city,  on  the  premises  of 
householders  and  otherwise,  would  en- 
danger the  public  health,  by  causing  the 
spread  of  disease,  then  it  could  rightfully 
require  such  garbage  and  refuse  to  be  re- 
moved and  disposed  of.  even  if  it  con- 
tained some  elements  of  value.  In  such 
circumstances,   the    property   rights   of   in- 
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(ee)  Summary  Destruction  of  Property  Kept,  Sold  or  Used  in  Violation 
of  Laze. — "It  is  not  easy  to  draw  the  line  between  cases  where  property  illegally 
used  may  be  destroyed  summarily  and  where  judicial  proceedings  are  necessary 
for  its  condemnation.  If  the  property  were  of  great  value,  as,  for  instance, 
if  it  were  a  vessel  employed  for  smuggling  or  other  illegal  purposes,  it  would 
be  putting  a  dangerous  power  in  the  hands  of  a  custom  officer  to  permit  him  to 
sell  or  destroy  it  as  a  public  nuisance,  and  the  owner  would  have  good  reason 
to  complain  of  such  act  as  depriving  him  of  his  property  without  due  process 
of  law.  But  where  the  property  is  of  trifling  value,  and  its  destruction  is  neces- 
sary to  effect  the  object  of  a  certain  statute,  it  is  within  the  power  of  the  leg- 
islature  to   order   its    summary   destruction   or   abatement.8 


dividuals  in  the  noxious  materials  described 
in  the  ordinance  must  be  subordinated  to 
the  general  good.  Those  ordinances  can- 
not, therefore,  according  to  well-settled 
principles,  be  held  to  be  wanting  in  the 
due  process  of  law  required  by  the  con- 
stitution.    Gardner  v.  Michigan,  199  U.  S. 

5,  333,  50  L.  Ed.  212. 

A  municipal  corporation  having  the 
right  to  take  and  destroy  garbage  with- 
out compensation  to  the  owners,  may 
grant  the  exclusive  privilege  of  doing  so 
to  a  private  corporation  without  being 
guilty  of  any  infringement  of  the  due  proc- 
ess clause  of  the  fourteenth  amendment. 
California  Reduc.  Co.  v.  Sanitary  Reduc. 
Works,   199   U.    S.   306,   323,   50   L.   Ed.   204. 

The  law  may  provide  that  the  entire 
mass  shall  go  into  the  same  covered 
wagon,  and  the  authorities  are  not  bound, 
before  its  destruction  at  the  crematory,  to 
cause  the  good  to  be  separated  from  the 
bad,  but  can  require  that  the  substances 
1  e  promptly  conveyed  to  the  designated 
crematory  and  destroyed  by  fire.  Such  a 
disposition  of  the  contents  cannot  be  re- 
garded as  a  taking  of  private  property  for 
public  use  without  compensation.  Cali- 
fornia Reduc.  Co.  v.  Sanitary  Reduc. 
Works.  199  U.  S.  306,  323,  50  L.  Ed.  204, 
followed  in  Gardner  v.  Michigan,  199  U. 
S  325  50  L.  Ed.  212;  Moeschen  v.  Tene- 
ment House  Dept.,  203  U.  S.  583,  51  L. 
Ed.    328. 

Intoxicating  liquors. — An  act  declaring 
all  places  where  intoxicating  liquor  is 
manufactured,  bartered,  sold  or  given 
away  to  be  nuisances,  and  providing  for 
the  abatement  of  such  nuisance  by  a  bill 
in  equity  or  a  decree  of  abatement  and 
an  injunction,  and  providing  for  the  pun- 
ishment of  the  offender  as  for  a  contempt 
in  case  he  violates  the  injunction,  no  pro- 
vision being  made  for  a  jury  trial,  is  not 
unconstitutional  as  depriving  the  individ- 
uals proceeded  against  thereunder  of  life, 
liberty  or  property  without  due  process  of 
law.  Mugler  v.  Kansas,  123  U.  S.  623,  672, 
.",1  L  Ed  205.  See,  generally,  the  title 
INTOXICATING   UQUORS. 

Fertilizers. — The  state  or  municipality 
may,  without  awarding  compensation,  sup- 
press the  business  of  manufacturing  fer- 
tilizers when  such  business  has  become  a 
nuisance  to  the  population  that  has  grown 
up    around    it,   notwithstanding   there    was 


a  charier  right  of  carrying  on  such  busi- 
ness and  although  when  established  it  was 
located  in  a  territory  in  which  there  was 
no  population.  Fertilizing  Co.  v.  Hyde 
Park,  97  U.   S.  659,  24  L.   Ed.   1036. 

8.  Summary  destruction  of  property 
kept,  sold  or  used  in  violation  of  law. — 
Mugler  v.  Kansas,  123  U.  S.  623,  672,  31 
L.  Ed.  205;  Lawton  v.  Steele,  152  U.  S. 
133,  140,  38  L.  Ed.  385.  See,  also,  License 
Cases,   5   How.    504,    589,    12    L.    Ed.    256. 

"The  summary  abatement  of  nuisances 
without  judicial  process  or  proceeding  was 
well  known  to  the  common  law  long 
prior  to  the  adoption  of  the  constitution, 
and  it  has  never  been  supposed  that  the 
constitutional  provision  in  question  in 
this  case  was  intended  to  interfere  with 
the  established  principles  in  that  regard." 
Lawton  v.  Steele,  152  U.  S.  133,  142,  38  L 
Ed.    385. 

"Where  the  property  is  of  little  value, 
and  its  use  for  the  illegal  purpose  is  clear, 
the  legislature  may  declare  it  to  be  a  nui- 
sance, and  subject  it  to  summary  abate- 
ment." Lawton  v.  Steele,  152  U.  S.  133. 
140.   38   L.    Ed.   385. 

"For  instance,  if  the  legislature  should 
prohibit  the  killing  of  fish  by  explosive 
shells,  and  sJiould  order  the  cartridges  so 
used  to  be  destroyed,  it  would  seem  like 
belittling  the  dignity  of  the  judiciary  to 
require  such  destruction  to  be  preceded 
by  a  solemn  condemnation  in  a  court  of 
justice.  The  same  remark  might  be  made 
of  the  cards,  chips,  and  dice  of  a  gamb- 
ling room."  Lawton  v.  Steele,  152  U.  S. 
133,    141,    38    L-    Ed.    385. 

Summary  destruction  of  fishing  nets 
used  in  violation  of  law. — A  law  of  the 
state  of  New  York  (Laws  of  N.  Y.  1880, 
ch.  591,  as  Amended  Laws  of  1883,  ch. 
317)  which  provides  for  the  summary  re- 
moval and  destruction,  by  the  officers 
charged  with  the  protection  of  the  fish  in 
the  waters  of  the  state,  of  nets  used  and 
maintained  in  violation  of  the  state  laws 
relating  to  fishing  in  the  waters  of  that 
state,  is  a  valid  exercise  of  the  police 
power  of  the  state,  and  does  not  operate 
to  deprive  the  owners  of  such  nets  of 
their  property  without  due  process  of  law. 
Lawton  v.  Steele.  152  U.  S.  133,  38  L.  Ed. 
385. 

Illeeal  sale  of  intoxicants;  summary  de- 
struction of  bottles,  glasses,  etc. — A  pro- 
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(ff)  Regulation  or  Suppression  of  Business,  Trade,  Occupation,  etc. — See 
the  titles  Constitutional  Law,  vol.  4,  pp.  372,  et  seq. ;  430;  1'ouce  Power. 

(gg)  Regulation  of  Rates. — See  the  titles  Carriers,  vol.  3,  p.  622,  et  seq.; 
Corporations,  vol.  4,  pp.  634,  708;  Police  Power. 

(hh)  Requiring  Public  Corporation  or  Business  to  Bear  the  Expense  Inci- 
dent to  Its  Supervision.— See  the  titles  Constitutional  Law,  vol.  4,  p.  373; 
Police  Power. 

(ii)  Requiring  Public  Service  Companies  to  Bear  Expense  Incident  to  Aboli- 
tion of  Crossings,  Removal  or  Construction  of  Tracks,  Bridges,  Pipes,  Paving  of 
Right  of  I  Cay.  etc. — Generally. — See  the  title  Constitutional  Law,  vol.  4, 
p.  405,  et  seq.  And  see,  also,  post,  "Drainage  Acts,"  VI,  D,  2,  b,  (5), 
(b),    (dd). 

Removal  of  Bridge  for  Purpose  of  Re -Establishing  Grade  Crossing. 
— Where  a  municipal  corporation  has  once  authorized,  by  ordinance,  the  con- 
struction of  bridges  over  a  railroad  track,  it  may  subsequently  compel  the  re- 
moval of  the  bridges  and  the  approaches  thereto  by  the  railroad  company  for 
the  purpose  of  again  bringing  the  streets  to  a  grade  crossing;  and  so  far  as 
the  fourteenth  amendment  is  concerned  it  will  not  be  liable  for  any  part  of  the 
damages  or  expenses  incident  thereto.9 

Where  Power  of  Removal  Expressly  Reserved.— There  can  be  no  ques- 
tion as  to  the  power  of  congress  to  cause  the  removal  of  a  bridge,  without  mak- 
ing   compensation    for    the    damages    incident    thereto,    where    the    bridge    was 
constructed  subject  to  an  express  reservation  of  the  right  to  remove  it  whenever 
it  should  become  an  obstruction  to  navigation.10 


vision  of  a  statute  providing  for  the 
abatement  as  common  nuisances  of  all 
places  where  intoxicating  liquors  are 
manufactured  and  sold,  and  that  upon  such 
abatement,  the  officers  shall  destroy  all 
the  bottles,  glasses  and  other  utensils  used 
in  and  about  the  conduct  of  the  business 
and  the  st6ck  of  liquors  on  hand,  is  a 
valid  police  regulation  suited  to  the  ac- 
complishment of  the  end  in  view,  and  is 
not  open  to  the  objection  that  it  deprives 
the  defendants  of  their  property  without 
due  process  and  without  compensation. 
Mugler  v.  Kansas,  123  U.  S.  623,  672,  31 
L.    Ed.    205. 

Destruction  of  property  in  the  adminis- 
tration of  the  customs  laws  and  regula- 
tions.— The  act  of  congress  of  March  2, 
1897,  29  Stats.  604.  entitled  "an  act  to 
prevent  the  importation  of  impure  and 
vnwholesome  tea,"  and  which  makes  it 
unlawful  to  import  or  bring  into  the 
United  States  any  merchandise  as  tea 
which  is  inferior,  in  purity,  quality  and 
fitness  for  consumption,  to  the  standards 
provided  in  §  3  of  said  act,  is  not  uncon- 
stitutional as  depriving  the  importers  af- 
fected thereby  of  their  property  without 
due  process  of  law  by  reason  of  orovisions 
therein  which  command  the  destruction 
of  rejected  teas  not  exported  within  six 
months  after  their  final  rejection,  without 
any  judicial  proceedings  or  condemna- 
tion. Buttfield  v.  Stranahan,  192  U.  S. 
470  497,  48  L.  Ed.  525,  followed  in  Butt- 
field  v.  Bidwell,  192  U.  S.  498,  48  L.  Ed. 
•  •  :  Buttfield  v.  United  States,  192  U.  S. 
499,  48  L.  Ed.   537. 

In  thrs  case  the  court  says:     "The  im- 


porter was  charged  with  notice  of  the 
provisions  of  the  law,  and  the  conditions 
upon  which  teas  might  be  brought  from 
abroad,  with  a  view  to  their  introduction 
into  the  United  States  for  consumption. 
Failing  to  establish  the  right  to  import, 
because  of  the  inferior  quality  of  the  mer- 
chandise as  compared  with  the  standard, 
the  duty  was  imposed  upon  the  importer 
to  perform  certain  requirements,  and  to 
take  the  goods  from  the  custody  of  the 
authorities  within  a  period  of  time  fixed 
by  the  statute,  which  was  ample  in  dura- 
tion. He  was  notified  of  the  happening 
of  the  various  contingencies  requiring 
positive  action  of  his  part.  The  duty  to 
take  such  action  was  enjoined  upon  him, 
and  if  he  failed  to  exercise  it  the  collector 
was  under  the  obligation,  after  the  expira- 
tion of  the  time  limit,  to  destroy  the 
goods.  That  plaintiff  in  error  had  knowl- 
edge of  the  various  steps  taken  with  re- 
soect  to  the  tea,  including  the  final  re- 
jection by  the  board  of  general  apprais- 
ers, is  conceded.  We  think  the  provision 
of  the  statute  complained  of  was  not 
wanting  in  due  process  of  law."  Butt- 
field v.  Stranahan.  192  U.  S.  470,  497,  43 
L.  Ed.  525.  followed  in  Buttfield  v.  Bid- 
well.  192  U.  S.  498,  IS  L.  Ed.  536;  ButtF-ld 
7'.  United  States,  192  U.  S.  499.  48  L.  Ed 
537.  See,  also,  the  title  REVENUE 
LAWS. 

9.  Removal  of  bridge  and  re-establish- 
ment of  grade  crossing. — Wabash  R.  Co. 
V.  Defiance,  167  U.  S.  88,  42  L.  Ed.  87. 

10.  Where  power  of  removal  expressly 
reserved. — Bridge  Co.  v.  United  States, 
105    U.    S.    470,    26    L.    Ed.    1143. 
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Where  the  Property  Is  Actually  Taken. — The  rule  is  different,  of  course, 
where  the  property  is  not  destroyed,  but  actually  taken  and  appropriated  to  the 
use  of  the  government.     In  this  case  compensation  must  be  made.11 

Requiring  Street  Railway  to  Pave  Right  of  Way. — A  general  statute 
which  requires  street  railway  companies  to  pave  and  repave  a  certain  space 
between  and  outside  their  tracks  and  to  pay  the  cost  thereof  is  not  an  un- 
reasonable exercise  of  the  reserved  power  to  amend  or  alter  the  charter,  which 
required  such  companies  to  keep  the  street  between  its  tracks  and  for  two  feet 
on  each  side  thereof  in  good  and  sufficient  repair,  and  is  not  unconstitutional 
as  depriving  the  company  of  its  property  without  due  process  of  law  or  as  im- 
pairing the  obligation  of  the  contract  contained  in  the  original  grant  or  fran- 
chise to  use  the  streets.12 

Opening  Street  and  Establishing  Crossing;  Expense  Incident  to 
Erecting  Gates,  Barriers,  Maintaining  Flagmen,  etc. — The  expenses 
that  will  be  incurred  by  a  railroad  company,  as  the  result  of  opening  public 
streets  across  its  tracks  in  a  populous  city,  in  erecting  gates,  planking  the  cr<  ss- 
ing,  and  maintaining  flagmen,  in  order  that  its  road  may  be  sateiy  operated — if 
all  that  should  be  required — necessarily  result  from  the  maintenance  of  a  public 
highway  under  legislative  sanction,  and  must  be  deemed  to  have  been  taken  by 
the  company  into  account  when  it  accepted  the  privileges  and  franchises 
granted  by  the  state.  Such  expenses  must  be  regarded  as  incidental  to  the  ex- 
ercise of  the  police  power  of  the  state.  While  the  city  is  bound  to  make  com- 
pensation for  that  which  was  actually  taken,  it  cannot  be  required  to  compensate 
the  defendant  for  obeying  lawful  regulations  enacted  for  the  safety  of  the  lives 
and   property   of   the   people.13 

Substitution  of  Single  for  Double  Track. — So  it  has  been  held  that  where 
the  mayor  and  city  council  had  power  to  regulate  the  occupation  of  the  streets, 
lanes  and  alleys  in  the  city  by  railway  and  other  tracks,  it  had  the  power  to  com- 
pel the  removal  of  a  double  track  street  railway,  the  construction  of  which  it 
had  previously  authorized,  and  the  substitution  of  a  single  track  railway  there- 
for.14 

(jj)  Regulation  of  Charter  and  Contract  Rights. — See  the  titles  Constitu- 
tioxal  Law,  vol.  4,  pp.  420,  423 :  Corporations,  vol.  4,  pp.  676,  693,  et  seq. 
See,  also,  ante,  "Contract  Rights,"  VI,  D,  1,  1;  "Rights  under  Corporate  Char- 
ters," VI,  D,  1,  n;  "Franchises  as  Property,"  VI,  D,  1,  o;  post,  "Interference 
with  Contract  and  Lien  Rights,"  VI,  D,  2,  b.  (4),  (h). 

(kk)  Injuries  Incident  to  Execution  of  Drainage  Scheme. — See  post,  "Drain- 
age Acts,"  VI,  D,  2,  b,   (S).  (b),   (dd). 

ill)  Depreciation  of  Value  Incident  to  Ordinance  Prescribing  Limits  for 
Houses  of  JU-Famc. — A  city  ordinance  which  prescribes  defined  limits  within 
which  houses  of  ill-fame  within  the  city  must  be  conducted,  and  within  which 
women  of  lewd  and  abandoned  character  must  live,  is  not  unconstitutional  as 
depriving  persons  of  their  property  without  due  process  of  law,  or  as  taking 
property  without  compensation,  because  of  the  depreciation  in  value  of  the  prop- 
erty surrounding  and  adjacent  to  such  prescribed  district.  The  reasonableness 
or  the  propriety  of  the  limits  prescribed,  is  a  matter  for  legislative  consideration 
and   cannot   become  the  basis  of   judicial   action.15 

(mm)     Separate    Coach    Laics. — The    enforced    separation    of    the    races,    as 

11.  Where  the  property  is  actually  R.  Co.  v.  Chicago,  166  U.  S.  226,  256,  41  L. 
taken. — Monongahela     Navigation     Co.  v.       Ed.  979. 

United    States,    148    U.    S.    312,    338,    37    L.  14.     Substitution    of    single    for    double 

Ed.   463.  track. —  Baltimore  7'.  Baltimore  Trust,  etc., 

12.  Requiring    street    railroad    to    pave       Co.,  166  tj    s.  673.  41   L.  Ed.   1160. 

right  of  way.  —  I  air  Haven    etc.    R    Co    */.  Depreciation    incident   to    ordinance 

New     Haven,    203    TJ.    S.    379.    51     h.     Ed.        prescribinPg    Hmits    for   houses    of   in.fame. 

'  13.   Expense   incident  to  opening   street       -^'"0tTe  ^'^a0*1'™*'   17?  U'  S'   58?' 
and    establishing    crossing.— Chicago,    etc.,       5J8'   4     u   ^  * 
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applied  to  the  internal  commerce  of  a   state,  neither  abridges  the  privileges 
immunities  of  the  colored  man.  deprives  him  of  his  property  without  due  process 
of  law,  nor  denies  him  the  equal  protection  of  the  laws,  within  the  meaning  of 
the   fourteenth   amendment.10 

(nn)  Limitations  upon  Police  Power. — The  doctrine  that  a  person  whose 
property  is  injured  or  depreciated  in  value  through  the  exercise  of  the  police 
or  other  governmental  powers  is  not  entitled  to  compensation  and  is  not  de- 
prived of  his  property  without  due  process  of  law,  is  subject,  of  course,  to  the 
qualification  that  the  means  employed  must  have  some  direct,  real  and  substan- 
tial connection  with  the  public  object  intended  to  be  accomplished,  and  that  the 
governmental  power  is  not  arbitrarily  or  colorably  exercised  or  used  as  a  sub- 
lerfuge  for  oppressing  an  individual  and  depriving  him  of  his  property  without 
compensation.17  "It  may  be  admitted  that  every  intendment  is  to  be  made  in 
favor  of  the  lawfulness  of  the  exercise  of  municipal  power,  making  regulati< 
to  promote  the  public  health  and  safety,  and  that  it  is  not  the  province  of 
courts,  except  in  clear  cases,  to  interfere  with  the  exercise  of  the  power  re- 
posed by  law  in  municipal  ccrporations  for  the  protection  of  local  rights  and  the 
health  and"  welfare  of  the  people  in  the  community.  But  notwithstanding  this 
general  rule  of  the  law7,  it  is  now  thoroughly  well  settled  by  decisions  of  this 
court  that  municipal  by-laws  and  ordinances,  and  even  legislative  enactments 
undertaking  to  regulate  useful  business  enterprises,  are  subject  to  investigati  n 
in  the  courts  with  a  view  to  determining  whether  the  law  or  ordinance  is  a  law- 
ful exercise  of  the  police  power,  or  whether  under  the  guise  of  enforcing  police 
regulations 'there  has  been  an  unwarranted  and  arbitrary  interference  with  the 
constitutional  rights  to  carry  on  a  lawful  business,  to  make  contracts,  or  to  use 
and  enjoy  property. "1S 

Must  Stop  Short  of  the  Uncompensated  Taking  of  Private  Property. 
— When,  however,  the  legislature  provides  for  the  actual  taking  and  appropria- 
tion of  private  property  for  public  uses,  its  authority  to  enact  such  a  regulation 
rests  upon  its  right  of  eminent  domain — a  right  vital  to  the  existence  and  safety 
of  government.  And  it  is  a  condition  precedent  to  the  exercise  of  such  power 
that  the  statute  make  provision  for  reasonable  compensation  to  the  owner.19 
The  difference  is  between  an  act  passed  with  exclusive  reference  to  the  police 
power  of  the  state,  without  any  purpose  to  take  and  apply  property  to  public 
uses,  and  a  statute,  which,  for  the  general  good,  ordains  and  establishes  regula- 
tions declaring  the  existence  of  a  nuisance  created  by  the  condition  of  particular 
property,  and,  in  addition,  and  as  the  best  mode  of  accomplishing  the  end  in 
view  authorizes  the  same  property  to  be  appropriated  by  the  public.2"  And  even 
though  it  is  not  the  intention  in  a  given  case,  to  appropriate  the  property,  it  is 
held  that  under  our  form  of  government,  with  its  constitutional  limitations  and 
guaranties,  the  forms  of  law  and  the  machinery  of  government,  with  all  their 
reach  and  power,  must  in  their  actual  working,  stop  on  the  hither  side  of  the 
unnecessary  and  uncompensated  taking  or  destruction  of  property,  lawfully 
acquired   and  lawfully  held.21 


16.  Separate  coach  laws. — Plessy  v. 
Ferguson,    \<\?,   U.    S.    537,    548,    4  1    L.    Ed. 

generally,     the     title      CIVIL 
RIGHTS,   vol.    3.   p.   833. 

17.  Limitations  upon  the  police  power. 
—West  Chicago  St.  R.  Co.  v.  Illinois,  201 
U.  S.  506.  526.  50  L.  Ed.  845,  following 
Chicago,  etc..  R.  Co.  v.  Illinois,  200  U.  S. 
561,  50  L.  I'M.  596.  See.  also,  ante,  "Gen- 
erally, under  the  Police  Power."  VI.  C, 
2.  a.     And  see  the  title  POLICE  POWER. 

18.  Same;  judicial  review. — Dobbins  v. 
Los  Angeles,  195  U.  S.  223.  235.  49  L.  Ed. 
169;  Daly  v.  Elton.  195  U.  S.  242.  49  L 
Ed.  177.     See,  also,  ante,  "Generally,  under 


the    Police    Power."    VI,    C.   2,    a;    and 
the  title   POLICE  POWER. 

Vesting  power  in  single  individual,  of- 
ficer or  board.— See  the  titles  CONSTI- 
TUTIONAL LAW,  vol.  4.  p.  367;  PO- 
LICE  POWER. 

19.  Must  stop  short  of  the  uncompen- 
sated taking  of  property.  Sweet  v  Rechcl, 
159  I".  S.  :^<>.  399,  10  L.  Ed.  iv^.  See,  also, 
ante.  "A--  a  Restriction  upon  Express 
Powers,"   VI,  D.  2,  b,  (2),   do. 

20.  Same.—  Sweet  v.  Rechel,  159  U.  S. 
380,   399.    40    L.    Ed.    188 

21.  Same. —  Reagan    v.    Farmers'    Loan 
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Property  Devoted  to  Public  Use. — These  principles,  as  we  have  seen, 
apply  to  property  devoted  to  public  use  as  well  as  to  property  devoted  to  uses 
strictly  private.22 

(c)  In  the  Exercise  of  the  Taxing  Power. — The  constitutional  provision  pro- 
hibiting the  taking  of  private  property  for  public  use  except  upon  just  compensa- 
tion has  no  reference  to  taxation.  It  is  a  restriction  upon  the  right  of  eminent 
domain,  not  upon  the  right  of  taxation.23  "In  the  one  case,  the  party  bears  only 
a  share  of  the  public  burdens ;  in  the  other,  he  exchanges  his  property  for  its 
equivalent  in  money.     The  two  things  are  essentially  different."-4 


etc.,    Co.,    154    U.    S.    362,    399,    38    L.    Ed. 
10  14. 

"Private  property  cannot  be  taken  with- 
out compensation  for  public  use  under  a 
police  regulation  relating  strictly  to  the 
public  health,  the  public  morals  or  the 
public  safety,  any  more  than  under  a 
police  regulation  having  no  relation  to 
such  matters,  but  only  to  the  general  wel- 
fare." Chicago,  etc.,  R.  Co.  v.  Illinois, 
200   U.   S.    561,   592,   50   L.    Ed.   596. 

22.  Applies  to  property  devoted  to  pub- 
lic use. — Western  Union  Tel.  Co.  v.  Penn- 
sylvania R.  Co.,  195  U.  S.  540,  570,  49  L. 
Ed.  312.  See,  also,  Western  Union  Tel. 
Co.  v.  Pennsylvania  R.  Co.,  195  U.  S.  594, 
49  L-  Ed.  332.  See,  also,  ante,  "Property 
Devoted  to  Public  Use,"  VI,  D,  1,  c.  And 
see   the   title    POLICE   POWER. 

Railway  property.— "As  the  public 
power  to  regulate  railways  and  the  pri- 
vate right  of  ownership  of  such  property 
coexist  and  do  not  the  one  destroy  the 
other,  it  has  been  settled  that  the  right 
of  ownership  of  railway  property  like 
other  property  rights  finds  protection  in 
constitutional  guaranties,  and,  therefore, 
wherever  the  power  of  regulation  is  ex- 
erted in  such  an  arbitrary  and  unreason- 
able way  as  to  cause  it  to  be  in  effect  not 
a  regulation  but  an  infringement  upon  the 
right  of  ownership,  such  an  exertion  of 
power  is  void  because  repugnant  to  the 
due  process  and  equal  protection  clauses 
of  the  fourteenth  amendment."  Atlantic 
Coast  Line  R.  Co.  v.  North  Carolina  Corp. 
Commission,  206  U.  S-  1,  20,  51  L-  Ed. 
933.  See,  also.  Railroad  Commission 
Cases,  116  U.  S.  307,  331,  29  L.  Ed.  636; 
Chicago,  etc.,  R.  Co.  v.  Minnesota,  134  U. 
S.  418,  455,  33  L.  Ed.  970;  Chicago,  etc., 
R.  Co.  v.  Wellman,  143  U.  S.  339,  344,  36 
L.  Ed.  176;  Reagan  v.  Farmers'  Loan,  etc., 
Co.,  154  U.  S.  362,  399,  38  L.  Ed.  1014;  St. 
Louis,  etc.,  R.  Co.  v.  Gill,  156  U.  S.  649, 
057,  39  L  Ed.  567;  Chicago,  etc.,  R.  Co.  v. 
Chi<  ago,  L66  U.  S.  226,  241,  41  L.  Ed.  979; 
Smyth  v.  Ames,  169  U.  S.  466,  512,  43  L. 
I'd  819;  Chicago,  etc.,  R.  Co.  v.  Tompkins, 
176  U.  S.  167.  172.  44  L.  Ed.  417;  Minne- 
>1is,  etc.,  R.  C<>.  t'.  Minnesota,  186  U. 
■:,7.  16  L  Ed.  1151;  Chicago,  etc.,  R. 
V.  Illinois,  200  U.  S-  561,  592,  50  L. 
Ed     596. 

"A    railroad  right  of  way  is  a  very  sub- 
stantial   thing.      It    is    more    than    a    mere 
righl     of    passage.      Tt    is    more    than    an 
nt.      We   discussed   its   character   in 
■.    Mexico  v.  United   States  Trust   Co., 


172   U.    S.    171,   43    L.    Ed.    407.     We   there 
said    (p.   183)    that   if  a   railroad's   right   of 
way  was  an   easement  it   was   'one   having 
the    attributes    of   the    fee,   perpetuity   and 
exclusive    use    and    possession;    also    the 
remedies  of  the  fee,  and,  like  it  corporeal 
not      incorporeal,     property.'  '        Westeri 
Union    Tel.    Co.    v.    Pennsylvania    R.    Co. 
195  U.  S.  540,  570,  49  L.  Ed.  312.     See,  alsc. 
Western   Union   Tel.    Co.   v.    Pennsylvani. 
R.  Co.,  195  U.  S.  594,  49  L.  Ed.  332. 

23.  Taxation  not  a  taking. — Gilman  r 
Sheboygan,  2  Black  510,  17  L.  Ed.  305; 
Railroad  Co.  v.  County  of  Otoe,  16  Wall. 
667,  674,  21  L.  Ed.  375;  Board  of  Com- 
missioners v.  Lucas,  93  U.  S.  108,  114,  23 
L.    Ed.    822. 

24.  Same.— Mobile  County  v.  Kimball, 
102   U.   S.    691,   26   L.    Ed.   238. 

Taxation  for  a  public  purpose,  however 
great,  is  not  the  taking  of  private  property 
for  public  use,  in  the  sense  of  the  con- 
stitution. Taxation  only  exacts  a  con- 
tribution from  individuals  of  the  state  or 
of  a  particular  district,  for  the  support  of 
the  government,  or  to  meet  some  public 
expenditure  authorized  by  it,  for  which 
they  receive  compensation  in  the  protec- 
tion which  government  affords,  or  in  the 
benefits  of  the  special  expenditure.  But 
when  private  property  is  taken  for  public 
use,  the  owner  receives  full  compensation. 
Mobile  County  v.  Kimball,  102  U.  S.  691, 
703,    26    L.    Ed.    238. 

The  levying  of  taxes  by  a  public  corpo- 
ration under  the  authority  of  state  law,  is 
the  exercise  of  the  taxing  power,  as  much 
as  the  taxation  of  the  citizens  directly,  for 
the  support  of  the  state  government.  Gil- 
man  v.  Sheboygan,  2  Black  510,  17  L.  Ed. 
305. 

A  law  authorizing  a  public  corporation 
to  contract  a  debt,  and  pay  it  bv  means  of 
a  tax,  is  not  liable  to  the  objection  that 
it  takes  private  property  for  public  pur- 
poses without  compensation;  for  that 
clause  of  the  constitution  is  a  limitation, 
not  on  the  taxing  power,  but  on  the  right 
of  eminent  domain.  Gilman  v.  Sheboygan, 
2    Black    :.10.    17    L.    Ed.    305. 

The  provision  that  no  state  shall  de- 
prive one  of  property  without  due  proc- 
ess of  law,  does  not  apply  to  the  exac- 
tion of  tolls  under  a  statute  for  the  use 
of  an  improved  waterway.  There  is  no 
taking  of  property  from  him  by  such  ex- 
action within  the  prohibition,  any  more 
than  there  is  a  taking  of  property  from  a 
traveler   in    requiring   him   to   pay  for   his 


DUE  PROCESS  OF  LAW. 


5S7 


Qualification  of  Paile. — It  is  conceivable,  however,  that  taxation  may  be  of 
sucn  a  nature  and  so  burdensome  as  properly  to  be  characterized  a  taking  of 
private  property  for  public  use.  without  just  compensation.  But  in  order  to 
bring  taxation  imposed  by  a  state  or  under  its  authority  within  the  scope  of  the 
fourteenth  amendment  of  the  national  constitution  the  case  should  be  so  clearly 
and  palpably  an  illegal  encroachment  upon  private  rights  as  to  leave  no  doubt 
that  such- taxation  by  its  necessary  operation  is  really  "spoliation  under  the  guise 
of  exerting  the  power  to  tax.25 

(d)  Lazes  Respecting  Rights  of  Action  and  Defenses—  (aa)  Rights  of  Ac- 
tion.— See,  generally,  the  title  Constitutional  Law,  vol.  4,  p.  439;  Impair- 
ment of  Obligation  of  Contracts.  And  see  ante,  "Generally,"  VI,  A,  8,  a, 
(1);  post,  "Each  State  Prescribes  Its  Own  Procedure,"  VI,  K,  1.  a. 

(bb)  Defenses. — See.  generally,  the  titles  Constitutional!  Law,  vol.  4,  p. 
-140;  Impairment  of  Obligation  of  Contracts.  As  to  the  constitutionality'  of 
an  act  changing  the  rule  or  policy  of  law  relating  to  mortgages  to  foreign  'cor- 
porations, to  the  detriment  of  subsequent  incumbrancers,  see  the  title  Consti- 
tutional Law,  vol.  4,  p.  418. 

(e)  Vested  Rights  under  Judgments  and  Decrees. — See,  generally,  the  titles 
Constitutional  Law,  vol.  4,  p.  440;  Impairment  of  Obligation  of  Con- 
tracts. As  to  the  constitutionality  of  an  act  awarding  a  new  trial,  ri<dit  of 
appeal,  or  creating  a  new  remedy  for  setting  aside  existing  judgments,  see  the 
title  Constitutional  Law,  vol.  4,  pp.  444,  450. 

Changing  Rate  of  Interest  upon  Existing  Judgments. — Interest  allowed 
for  the  nonpayment  of  judgments  is  in  the  nature  of  statutory  damages,  to 
which  the  judgment  creditor,  even  though  the  judgment  was  recovered  upon  a 
contract,  has  no  vested  or  property  right.  It  is  competent,  therefore,  for  the 
legislature  of  the  state  to  reduce  the  statutory  rate  of  interest  upon  existing 
judgments  without  such  statute  being  obnoxious  to  the  due  process  clause  of 
the  fourteenth  amendment.  If  a  plaintiff  is  not  deprived  of  his  interest  or  the 
rights  thereto  which  have  accrued  up  to  the  time  of  the  change,  he  cannot  suc- 
cessfully contend  that   he  has   been   deprived  of  any  property   rights.26 


lodgings  in  a  public  inn.  There  is  in  such 
a  transaction  only  an  exchange  of  money 
for  its  supposed  equivalent.  The  tolls  ex- 
acted from  the  defendant  are  merely  com- 
pensation for  benefits  conferred,  by  which 
the  floating  of  his  logs  down  the  stream 
was  facilitated.  Sands  v.  Manistee  River 
Imp.  Co.,  123  U.  S.  288,  294,  31  L.  Ed.  149, 
affirming  Huse  v.  Glover,  119  U.  S.  543, 
30   L.    Ed.  487. 

25.  Same;  qualification  of  rule. — Hen- 
derson Bridge  Co.  v.  Henderson  City,  173 
U.  S.  592,  614,  43  L.  Ed.  823.  See,  gen- 
erally, the  title  TAXATION.  And  see 
ante,  "Legislative  Power  Limited  to  Per- 
sons and  Property  within  the  Territorial 
Jurisdiction   of  the  State,"  VI,  A,  9. 

So  much  of  the  property  of  the  Hender- 
son Bridge  Company  as  is  situated  be- 
tween low-water  mark  on  the  Kentucky 
side  of  the  Ohio  River  and  low-water  mark- 
on  the  Indiana  side  of  the  river,  is  within 
the  territorial  limits  of  the  state  of  Ken- 
tucky and  of  the  city  of  Henderson,  and 
it  cannot  successfully  be  contended  that 
this  portion  of  the  company's  property  is 
so  entirely  beyond  the  municipal  protec- 
tion of  the  city  of  Henderson  as  not  to 
receive  any  of  the  benefits  derived  from 
the   municipal   government   of   the   city   of 


Henderson,  and  that  its  taxation  by  that 
city  is  unconstitutional  as  depriving  the 
company  of  its  property  without  com- 
pensation, and  therefore  without  due  proc- 
ess of  law.  Henderson  Bridge  Co.  v 
Henderson  City,  173  U.  S.  592,  017,  43  L 
Ed.  823. 

26.  Changing  rate  of  interest  upon  ex- 
isting judgments.— Morley  v.  Lake  Shore, 
etc.,  R.  Co.,  140  U.  S.  102,  171,  36  L.  Ed. 
925,  reaffirmed  in  Read  v.  Mississippi 
County,  188  U.  S.  739,  47  L  Ed.  077;  Gates 
V.  Parmly,   191   TJ.  S.   557,  48  L.   Ed.  301. 

The  discretion  exercised  by  the  legis- 
lature in  prescribing  what,  if  any,  dam- 
ages shall  be  paid  by  way  of  compensa- 
tion for  delay  in  the  payment  of  judg- 
ments is  based  on  reasons  of  public  policy, 
and  is  altogether  outside  the  sphere  of 
private  contracts.  The  well-settled  rule 
that  in  a  suit  on  a  judgment  in  another 
state  the  interest  recoverable  is  that  al- 
lowed by  the  latter,  points  to  the  con- 
clusion that  such  interest  is  in  the  nature 
of  damages,  and  does  not  arise  out  of  any 
contract  between  the  parties;  for,  as  is 
said  by  Chief  Justice  Marshall  in  Ogden 
v.  Saunders,  1-  Wheat.  213,  343,  •  '.  L.  Ed. 
606,  "if  tlie  law  becomes  a  part  of  the 
contract,   change    of   place    would    not   ex- 
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(f)  Changing  Remedies  and  Procedure — (aa)  Generally. — The  due  process 
clause  of  the  fourteenth  amendment  does  not  prevent  a  state  from  prescribing 
different  modes  of  procedure  nor  from  abolishing  existing  courts  and  creating 
new  ones,  and  making  such  statutes  applicable  to  existing  prosecutions  against 
persons  charged  with  crime,  so  long  as  the  laws  operate  on  all  alike  and  the 
individual  offenders  are  not  subjected  to  an  arbitrary  exercise  cf  the  powers  of 
government.-7 

i  bb )  Creation  of  New  or  Additional  Remedies. — Subject  to  the  limitation 
that  the  legislature  cannot  give  a  retrospective  effect  to  a  statute  creating  new 
rights  and  make  that  actionable  which  was  not  actionable  before,  it  is  com- 
petent for  it  to  create  new  or  additional  remedies  for  the  enforcement  of  exist- 
ing causes  of  action.28 

punge  the  condition."  Morley  V.  Lake 
Shore,  etc.,  R.  Co.,  146  U.  S.  162,  171,  36 
L.    Ed.  925. 

As  to  whether  or  not  a  statutory  change 
in  the  rate  of  interest  accruing  upon  ex- 
isting judgments  after  the  enactment  of  a 
statute  can  be  regarded  as  a  deprivation 
of  property,  the  adjudications  of  the  plain- 
tiff's claims  by  the  courts  of  his  own  state 
must  be  admitted  to  be  due  process  of 
law.  Morley  v.  Lake  Shore,  etc.,  R.  Co., 
146   I".    S.    162,   171.  36  L.  Ed.  925. 

27.  Changing  remedies  and  procedure. — 
Duncan  v.  Missouri.  152  U.  S.  377,  382.  38 
L.  Fd.  485.  See,  generally,  the  title  CON- 
STITUTIONAL LAW.  vol.  4,  p.  442, 
IMPAIRMENT  OF  OBLIGATION  OF 
CONTRACTS. 

The  prescribing  of  different  modes  of 
procedure  and  the  abolition  of  courts  and 
the  creation  of  new  ones,  leaving  un- 
touched all  the  substantial  protection  in 
which  the  existing  law  surrounds  persons 
accused  of  crime,  are  not  considered  within 
the  inhibition  of  the  fourteenth  amend- 
ment. Duncan  v.  Missouri.  152  U.  S.  377, 
38  L.  Ed.  485.  See,  also.  Medley,  Peti- 
tioner, 134  U.  S.  160,  33  L.  Ed.  835;  Holden 
V.  Minnesota,  137  U.  S.  483,  34  L-  Ed. 
734. 

A  constitutional  amendment  adopted 
after  the  commission  of  the  offense  with 
which  the  accused  stands  charged,  and  in- 
creasing the  supreme  court  from  five  to 
en  members,  and  dividing  it  into  two 
divisii  sisting   of    three     and      four 

members  respectively,  and  further  provid- 
tliat    appeals    in    criminal    cases    shall 
1  e    heard    and    determined    by    the    second 
division  consisting  of  three  members,  with 
the    righl    in    certain    cases,    of    a    hearing 
before  the  full  court,  is  not,  as  applied  to 
the  defendant's  case,  obnoxious  to  the  due 
e    of    the    fourteenth    amend- 
ment.    Duncan  v.   Missouri,   152  U.  S.  377, 
-    I.     Ed.   485. 
The  provision   of  the  fourteenth   amend- 
ment   cannot    have    the    effect     of      taking 
away  from  the   states  the  power  of  giving 
ourt  of  equity  jurisdiction  in  cases  re- 
quiring equitable  relief.    Church  v.  Kelsey, 
121  U.   S      !82,   283,   30   L    Ed.   960. 

Thus  it  was  held  competent  for  the 
State  of  1'ennsvlvania  to  enact  a  statute 
giving  jurisdiction  to  a  court  of  equity  of 


a  suit  brought  by  the  owner  of  an  equi- 
table interest  in  land  to  establish  his 
richts  aeainst  the  holder  of  the  legal  title, 
and  such  act  was  not  unconstitutional,  be- 
cause it  deprived  the  holder  of  the  legal 
title  of  the  right  to  a  trial  by  jury  which 
he  would  have  had  in  a  suit  at  law.  Church 
V.   Kelsey,   121   U.   S.   282,  30   L.   Ed.  960. 

28.  Creating  new  or  additional  reme- 
dies.— Sampeyreac  v.  United  States,  7  Pet. 
22°.  239.  8  L.  Ed.  665;  Freeborn  v.  Smith, 
2  Wall.  160.  175.  17  L.  Ed.  922;  Sturges  V. 
Carter.  114  U.  S.  511,  518.  ^9  L.  Ed.  240; 
Campbell  v.  Holt,  115  U.  S.  620,  627,  29 
L.  Ed.  483;  Backus  v.  Fort  St.  Union 
Depot  Co.,  169  U.  S.  557,  570.  42  L.  Ed. 
653;  League  v.  Texas.  184  U.  S.  1?6,  158. 
46  L.  Fd.  478.  And  see.  generally,  the 
titles  CONSTITUTIONAL  LAW.  vol.  4. 
n.  443;  IMPAIRMENT  OF  OBLIGA- 
TIONS  OF   CONTRACTS. 

New  remedy  to  enforce  existing  liens. 
— J.  N.,  sometimes  comptroller  general  ot 
the  state  of  Pennsylvania,  having  been 
found,  upon  settlement  of  his  accounts,  to 
be  largely  in  arrears  to  the  state,  and  such 
indebtedness  having  been  declared  bv 
statute  to  be  a  lien  upon  the  lands  of  J. 
N.  within  the  state,  but  with  no  provision 
made  for  enforcing  or  foreclosing  such 
lien,  except  upon  an  appeal  from  the  ac- 
count stated,  and  no  such  appeal  having 
been  taken,  it  was  held  that  an  act  of  the 
legislature,  creating  a  commission  and 
vesting  it  with  power  to  foreclose  this 
lien  bv  a  sale  of  the  lands  after  the  man- 
ner therein  prescribed.  was  not  un- 
constitutional either  ?s  a  legislative 
assumption  of  judicial  functions  or 
contravening  the  provision  of  Maena 
Charta.  embodied  in  the  Pennsylvania  Bill 
of  Rights,  that  no  one  shall  be  deprived 
i  f  his  property  bul  by  the  law  of  the  land. 
Livingston  v.  Moore.  7  Pet.  469.  549.  8 
L.    P.<1.   751. 

Acts  enlarging  the  powers  of  personal 
representatives. — In  those  state-  where 
the  real  estate  of  decedent-  is  liable  for 
the  debt-,  the  heirs  cannot  .alien  the  land 
to  the  prejudice  of  creditors.  In  fact  and 
in  law  they  have  no  right  to  the  real  es- 
tate of  their  ancestor-  except  that  of 
possession  until  creditor-  shall  be  paid. 
A  special  statute  authorizing  a  particular 
nonresident    administratrix      to      sell      the 
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(cc)    Destruction  or  Impairment  of  Remedy. — See,  generally,  the  titles  Con- 
stitutional Law.  vol.  4,  p.  444:  Impairment  of  Obligation  of  Contracts. 
Law   Forbidding   All  Redress   for  Injuries,    Unconstitutional.— A    state 

law  forbidding  all  redress  by  actions  at  law  tor  injuries  to  property  would  be 
unconstitutional  as  depriving  one  of  his  property  without  due  process  of  law.2:> 

Repeal  of  Statute  Providing  Remedy  to  Recover  Compensation  for 
Property  Taken. — Where  congress,  in  taking  over  a  public  improvement,  con- 
structed under  state  authority,  provides  by  statute  a  method  whereby  the  owners 
of  the  property  taken  may  obtain  from  the  government  compensation  for  their 
property,  it  is  not  compellable  to  keep  such  statute  in  operation  forever ;  and 
where  such  owners  do  not  within  a  reasonable  time  take  advantage  of  the 
method  prescribed  by  the  statute  for  recovering  compensation  for  their  prop- 
erty, they  will  be  deemed  to  have  waived  their  right  to  such  compensation  ;  and 
in  such  case  it  is  competent  for  congress  to  repeal  the  provision  of  the  statute 
relating  to  the  recovery  of  compensation  by  the  owners  of  the  property  taken. 
Reasonable  opportunity  having  been  afforded  to  the  property  owners'  to  ob- 
tain compensation  for  the  damages  sustained  by  the  construction  of  the  improve- 
ment without  their  having  taken  any  steps  toward  a  recovery  of  such  compen- 
sation, they  must  be  deemed  to  have  waived  their  right  thereto.30 

(dd)  Retrospective  Statutes  of  Limitation — (aaa)  Limiting  Period  in  Which 
Action  May  Be  Brought. — The  due  process  clause  of  the  fourteenth  amendment 
does  not  prevent  a  state  legislature  from  making  statutes  of  limitation  retro- 
spective in  their  operation,  providing  a  reasonable  time  is  given  in  which  to 
bring  action  after  the  enactment  of  the  statute.31 


realty  of  her  decedent  within  the  jurisdic- 
tion for  the  payment  of  his  debts,  is  not 
unconstitutional  as  a  legislative  adjudica- 
tion or  as  depriving  the  heirs  of  their 
property  without  due  process,  or  as  im- 
pairing their  vested  rights;  such  statute 
is  purely  remedial  in  its  nature;  and  the 
legislature  has  entire  control  of  the  whole 
range  of  remedies  by  which  it  may  be 
srbjected  for  the  debts  of  the  decedent. 
AVatkins  v.  Holman,  16  Pet.  25.  63.  10  L. 
Ed.   873. 

A  state  legislature  may,  constitution- 
ally, pass  a  private  act  authorizing  a  court 
to  decree,  on  the  petition  of  an  adminis- 
trator, private  sale  of  the  real  estate  of 
an  intestate  to  pay  his  debts,  even  though 
the  act  should  not  require  notice  to  heirs 
or  to  any  one,  and  although  the  same 
general  subject  is  regulated  by  general 
statute  much  more  full  and  provident  in 
its  nature.  Florentine  v.  Barton,  2  Wall. 
210.    17    L.    Ed.    783. 

Such  legislation  is  remedial,  not  ju- 
dicial. It  infringes  no  contract;  it  is  not 
ex  post  facto,  nor  even  retrospective;  it 
is  not  the  usurpation  of  judicial  powers;  it 
authorizes  the  administrators  to  sell  at 
private  sale,  and  not  at  public  auction,  as 
by  the  general  law,  but  not  till  ordered  by 
the  proper  court.  Florentine  v.  Barton,  2 
Wall.   210,   17    L.    Ed.   783. 

29.  Virginia  Coupon  Cases,  114  U.  S. 
270,  29  L.  Ed.  185;  White  v.  Greenhow, 
114  U.  S.  307,  29  L.  Ed.  199;  Chaffin  V. 
Taylor.  114  U.  S.  309,  29  L.  Ed.  198;  Allen 
v.  Baltimore,  etc.,  R.  Co.,  114  U.  S.  311. 
29   L.    Ed.   200. 

Under  the  Virginia  funding  act  of 
March  30th,  1871,  the  holders  of  coupons 
not   onlv   had    the     right     to      tender      the 


coupons  in  payment  of  their  taxes  to  the 
state,  but  was  also  entitled,  upon  any  at- 
tempt to  subject  their  property  to  the 
payment  of  the  tax  in  disregard  of  such 
tender,  to  invoke  the  remedies  of  the  law 
in  force  when  the  contract  was  made,  or 
a  redress  or  others  equally  effective. 
Subsequent  acts  taking  away  this  right 
and  forbidding  any  action  to  be  brought 
against  tax  collectors  for  seizing  prop- 
erty in  disregard  of  such  lawful  tender 
w-Are  unconstitutional  as  depriving  the 
citizen  of  his  property  without  due  proc- 
ess of  law.  Virginia  Coupon  Cases,  114 
U.  S.  270,  29  L.  Ed.  185;  White  V.  Green- 
how.  114  U.  S.  307,  29  L.  Ed.  199;  Chaffin 
V.  Taylor.  114  U.  S.  309.  29  L.  Ed.  198; 
Allen  v.  Baltimore,  etc.,  R.  Co..  114  U.  S. 
311,  29   L.   Ed.   200. 

30.  Repeal  of  statute  providing  remedy 
to  recover  compensation  for  property 
taken. — Kaukauna  Water  Power  Co.  v. 
Green  Bay.  etc..  Canal  Co.,  142  U.  S.  254. 
280,    35    L.    Ed.    1004. 

31.  Limiting  time  for  bringing  action. 
— Terrv  V.  Anderson.  95  Y .  S.  628,  24  L. 
Ed.  365;  McGahev  v.  Virginia,  135  I T.  S. 
662.  34  L.  Ed.  304;  Wheeler  v.  Jackson, 
137  U.  S.  245,  34  1.  Ed  659;  Turner  v. 
New  York.  168  U.  S.  90.  94.  42  I.  Ed  392; 
Saranac  Land.  etc..  Co.  v.  Comptroller.  177 
U.  S.  318,  44  L.  Ed  786;  Davis  v.  Mills, 
194  U.  S.  451,  48  L  Ed.  lor,?;  Soper  v. 
Lawrence  Bros.  Co.,  201  U.  S  359,  369.  50 
L.  Ed.  7ss.  See.  also,  the  titles  CON- 
STITUTIOAL  LAW.  vol.  4.  pp  446,  147; 
IMPAIRMENT  I  >F  I  >BLIG  \T10\'  i 
CONTR  UTS:  I.IM'T  \TM  W  I  >'  AC- 
TIONS  W'!>   ADVERSE  POSSESSION. 

\n  act  of  the  legislature  of  Iowa,  pro- 
viding that  "no  action   For  the  recovery  of 
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(bbb)  Removing  Bar  of  Statute;  Tolling  Statute  of  Limitations. — See  the 
titles  Constitutional  Law,  vol.  4,  p.  448;  Impairment  of  Obligation  of 
Contracts;  Limitation  of  Actions  and  Adverse  Possession. 

(ee)  Laws  Affecting  the  Rules  of  Evidence. — See  the  title  Constitutional 
Law,  vol.  4,  p.  448. 

(ff)  Acts  Relating  to  the  Transfer  or  Removal  of  Causes. — See,  generally, 
the  titles  Constitutional  Law,  vol.  4,  p.  449;    Removal  of  Causes. 

Upon  Admission  of  Territory  as  a  State. — Upon  the  abolition  or  extinc- 
tion of  territorial  courts  upon  the  erection  of  the  territory  into  a  state,  it  is 
competent  for  congress  to  provide  for  the  transfer  of  pending  criminal  cases  in 
those  courts  to  the  federal  courts  with  authority  to  proceed  therein  to  a  final 
disposition    the  same  as  if  the  cases  had  originated  in  those  courts.32 

(gg)  Statutes  Awarding  New  Trials;  Right  of  Appeal,  etc. — See  the  title 
Constitutional  Law,  vol.  4,  p.  450. 

(g)  Curative  and  Validating  Acts. — See  the  titles  Constitutional  Law,  vol. 
4,  pp.  226,  452,  et  seq. ;  Impairment  of  Obligation  of  Contracts. 

(h)  Interference  with  Contract  and  Lien  Rights. — Contracts  and  contract 
rights  are  property,  within  the  meaning  of  the  constitution,  and  can  be  taken,  in 
the  exercise  of  the  power  of  eminent  domain,  only  upon  the  payment  of  just 
compensation.33      Likewise,   as  between   the  parties   to  a  contract,   their   mutual 


real  property  sold  for  the  nonpayment  of 
taxes  shall  lie,  unless  the  same  be  bought 
within  five  years  after  the  treasurer's 
deed  is  executed  and  recorded,"  etc.,  was 
not,  as  to  the  purchasers  under  treasurer's 
deeds,  unconstitutional  as  depriving  such 
purchasers  of  their  property  without  due 
process  of  law,  or  as  impairing  the  obli- 
gation of  their  contracts.  In  the  first 
place,  such  purchasers  bought  subject  to 
the  limitations  of  this  act  and  had  no 
rights  of  which  they  could  be  deprived 
except  such  as  were  within  its  limitations. 
In  the  second  place,  the  period  of  limita- 
tion was  not  so  unreasonably  short  as  to 
deprive  them  of  their  remedy  to  recover 
the  land.  Barrett  v.  Holmes,  102  U.  S. 
651,  26  L.  Ed.  291.  See,  also,  the  title 
CONSTITUTIONAL  LAW,  vol.  4,  p. 
447. 

May  bar  the  right  as  well  as  the 
remedy;  actions  brought  without  the 
state. — A  retrospective  statute  of  limita- 
tions may  not  only  bar  existing  remedies, 
if  the  same  be  not  pursued  within  a  rea- 
sonable time,  but  it  may  also  extinguish 
the  right,  so  that  failure  to  bring  suit 
within  the  prescribed  period  will  bar  an 
action  whether  the  same  be  brought 
within  the  state  or  without.  Davis  v. 
Mills,  194  U.  S.  451,  48  L.  Ed.  1067. 

For  example,  the  right  to  sue  the  in- 
dividual trustees  or  directors  of  a  cor- 
poration for  the  liabilities  of  the  latter, 
upon  its  failure  to  file  or  publish  a  state- 
ment of  its  condition  as  required  by  law, 
is  wholly  statutory,  and  the  plaintiff  en- 
joys such  right  subject  to  whatever  con- 
ditions and  limitations  the  statute  may 
impose.  It  is  competent,  therefore,  for 
the  state,  after  such  a  right  of  action  has 
accrued,  to  enact  a  new  statute  of  limita- 
tioi  pplicable   thereto,   and   barring   the 

right  as  well  as  the  remedy,  if  said  action 
be  not  brought  within  the  time  prescribed 


thereby.  Davis  v.  Mills,  194  U.  S.  451, 
48  L.   Ed.   1067. 

Where  the  right  as  well  as  the  remedy 
is  thus  barred  by  a  new  statute  of  limita- 
tions, such  statute  may  be  pleaded  in  bar 
to  an  action  brought  without  the  state  as 
well  as  to  an  action  brought  within  the 
state;  and  in  such  case  it  is  not  uncon- 
stitutional as  depriving  the  plaintiff  of 
his  property  without  due  process  of  law. 
Davis  v.  Mills,  194  U.  S.  451,  48  L-  Ed. 
1067. 

Recordation  of  mortgages. — Likewise  it 
is  competent  for  the  legislature  to  abolish 
existing  tacit  mortgages  if  the  same  be 
not  recorded  within  a  reasonable  time; 
and  the  fact  that  the  statute  makes  no  ex- 
ception in  favor  of  mortgagees  who  are 
minors  does  not  render  it  unconstitutional 
as  depriving  them  of  their  property  with- 
out due  process  of  law.  Vance  v.  Vance, 
108  U.  S.  514,  27  L.  Ed.  808.  See,  also, 
the  title  IMPAIRMENT  OF  OBLIGA- 
TION OF  CONTRACTS. 

32.  Removal  of  causes  upon  admission 
of  territory. —  Forsyth  v.  United  States, 
9  How.  571,  577,  13  L.  Ed.  262;  Freeborn 
V.  Smith,  2  Wall.  160,  17:?,  17  L.  Ed.  922. 

33.  Interference  with  contract  and  lien 
rights. — West  River  Bridge  Co.  v.  Dix,  6 
How.  507,  12  L.  Ed.  535;  Richmond,  etc., 
R.  Co.  v.  Louisa  R.  Co.,  13  How.  71,  83, 
14  L.  Ed.  55;  Hepburn  v.  Griswold,  8 
Wall.  603,  624,  19  L.  Ed.  513;  New  Or- 
leans Gas  Co.  v.  Louisiana  Light  Co.,  115 
U.  S.  650.  29  L.  Ed.  516;  Long  Island 
Water  Supply  Co.  v.  Brooklyn,  166  U.  S. 
685.  41  L.  Ed.  1165.  See.  also,  the  title 
IMP  »  RMFNT  OF  OBLIGATION  OF 
C<  >NTB  \CTS. 

In  delivering  the  majority  opinion  in 
Henburn  v.  Griswold,  8  Wall.  603,  624, 
19  L.  Ed.  513,  Chief  Justice  Chase  say-: 
"A  very  large  proportion  of  the  property 
of    civilized    men    exists    in    form    of    con- 
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rights  thereunder  are  property  of  which  they  cannot  be  deprived  by  statutes 
imposing  additional  obligations  or  relieving  one  of  the  parties  of  a  portion  of 
his  obligation  under  the  contract.34 

Contract  Rights  Subordinate  to  Express  Powers  and  Existing  Laws. 
—Private  parties  cannot,  however,  by  entering  into  a  contract,  impose  limitations 


tracts.  These  contracts  almost  invariably 
stipulate  for  the  payment  of  money.  And 
we  have  already  seen  that  contracts  in 
the  United  States,  prior  to  the  act  under 
consideration,  for  the  payment  of  money, 
were  contracts  to  pay  the  sums  specified 
in  gold  and  silver  coin.  And  it  is  beyond 
doubt  that  the  holders  of  these  contracts 
were  and  are  as  fully  entitled  to  the  pro- 
tection of  this  constitutional  provision  as 
the  holders  of  any  other  description  of 
property." 

Contracts  for  the  composition  of  taxes. 
— Under  an  act  of  the  state  of  Minnesota 
certain  swamp  lands  which  the  state  had 
received  under  an  act  of  congress  were 
granted  to  railroad  companies  in  that  state 
by  a  statute  which  provided  that  none  of 
the  lands  would  be  subject  to  taxation 
until  the  expiration  of  five  years  from  the 
issuance  of  the  patent  by  the  state,  unless 
previously  sold  or  disposed  of  by  the  rail- 
road company.  By  a  subsequent  act  en- 
acted in  1873.  the  railroad  companies  ac- 
cepting the  provisions  thereof  were  given 
the  right  to  discharge  the  tax  on  all  other 
property  real  and  personal  by  the  pay- 
ment of  a  gross  receipt  tax,  with  the  con- 
dition, however,  that  the  land  which  had 
been  given  by  the  state  to  aid  in  the  build- 
ing of  the  railroad  should  be  subject  to 
taxation  as  soon  as  sold,  leased  or  con- 
tracted to  be  sold  or  leased.  By  this  law 
railroad  property  and  granted  lands  of  the 
company  were,  as  the  result  of  the  pay- 
ment of  the  gross  receipt  tax,  to  be  for- 
ever exempt  from  all  taxation  and  from 
all  assessment.  By  this  act  the  state  re- 
served the  right  to  repeal,  alter  or  amend. 
By  a  subsequent  act  the  legislature  at- 
tempted to  repeal  all  former  laws  ex- 
empting from  taxation  and  provided  for 
the  taxation  of  the  land  granted  to  the 
railroad  as  other  lands  were  assessed  and 
taxed.  It  was  held  that  this  latter  act 
could  not  be  considered  as  a  valid  exer- 
cise of  the  power  to  repeal,  alter  or  amend 
the  contract  created  by  the  acceptance  by 
the  roads  of  the  act  of  1873  since  it  at- 
tempted to  preserve  all  the  obligations  of 
the  corporations  in  favor  of  the  state,  and 
to  take  away  from  them  the  considera- 
tions on  the  part  of  the  state  upon  which 
the  duty  of  the  corporation  to  pay  the 
gross  receipt  tax  rested.  For  this  reason 
the  act  was  held  to  be  void,  not  only  as 
impairing  the  obligation  of  the  contract, 
but  because  it  was  a  mere  arbitrary  exer- 
cise of  the  power  giving  rise  not  only  to 
a  denial  of  the  equal  protection  of  the  law, 
but  to  a  deprivation  of  property  without 
duo  process  of  law.  Duluth.  etc.,  R.  Co. 
V.  St.   Louis   County.   179  U.   S.  302,  305,   45 


L.   Ed.   201;   Stearns  v.   Minnesota,   179   U. 
S.  223,   45   L.    Ed.   162.    . 

The  tax  law  of  New  York,  as  amended 
May  26,  1899,  ch.  712,  p.  1589,  which  im- 
poses a  tax  upon  the  franchises  of  certain 
street  railway  companies,  is  not  uncon- 
stitutional as  impairing  the  obligations  of 
their  contracts  or  denying  them  due  proc- 
ess of  law  in  that  it  adds  to  the  obliga- 
tions of  their  various  contracts  while  pre- 
serving all  the  burdens  of  those  contracts, 
since  there  was  no  stipulation  that  the 
sums  exacted  of  them  in  return  for  the 
franchise  granted  should  be  in  lieu  of 
taxes.  New  York  State  v.  New  York 
State  Board  of  Tax  Comm'rs,  199  U  S. 
1,  46,  50  L.  Ed.  65,  followed  in  New  York 
State  v.  New  York  State  Board  of  Tax 
Comm'rs,  199  U.  S.  53,  50  L.  Ed.  87.  See, 
generally,  the  titles  IMPAIRMENT  OF 
OBLIGATION  OF  CONTRACTS:  TAX- 
ATION. 

Contracts  for  the  grant  of  lands. — See 
ante.  '-Rights  under  Statutes  or  Patent 
Granting  Lands,"  VI.  D,  1,  p,  (2). 

34.  Imposing  additional  obligations. — 
Bradlev  v.  Lightcap,  195  U.  S.  1.  24.  49 
L.  Ed.  65.  See  the  title  IMPAIRMENT 
OF_  OBLIGATION    OF    CONTRACTS. 

Rights  of  mortgagee;  imposing  addi- 
tional requirements  upon  mortgagees  pur- 
chasing at  foreclosure. — In  Bradley  v. 
Lightcap.  195  U.  S.  1.  49  L.  Ed.  65.  it  ap- 
peared that,  under  the  law  of  Illinois  re- 
lating to  mortgages,  the  mort^ayec,  as 
between  himself  and  the  mortgagor,  ac- 
quired a  le^al  title  by  the  mortgage,  and 
was  entitled  to  possession  after  condition 
broken;  and  that  after  sale  on  foreclosure 
and  failure  of  the  mortgagor  to  redeem 
within  the  time  prescribed  by  law,  the 
rights  of  a  mortgagee  in  possession,  who 
had  purchased  the  premises  at  the  fore- 
closure for  a  sum  less  than  the  amount 
due.  were  in  no  wise  prejudiced  so  far  as 
the  mortgagor  was  concerned,  through 
failure  to  take  out  a  deed  pursuant  t<>  his 
purchase  at  the  foreclosure.  Held,  that  a 
subsequent  act.  going  into  effect  after  a 
mortgagee  had  taken  possession  after  con- 
dition broken,  and  providing  that  the  fail- 
ure of  such  mortgagee,  after  having  pur- 
chased the  property  at  foreclosure  for 
less  than  the  amount  ''no.  to  take  out  a 
deed    pursuant    to    such    pun  '  within 

the    prescribed     time     should     operate     to 
defeat   his  legal   title  and  right    i  •'  posses- 
sion,   and    forfeit    the    same    to    the    mort- 
gagor without  the  latter  having   redeen 
or  paid  anything  in  extinguishment  of  the 
mortgage,    was    unconstitutional     as      in1 
pairing  the  obligation  of  thi 
contract  and  as  depriving  him  i  f  his  pn 
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up  n  the  government  in  the  future  exercise  of  its  acknowledged  powers.33  Sim- 
ilarly private  contracting  parties  are  affected  with  knowledge  of  existing  laws 
and   take   their  rights  under  the  contract  subject  thereto.36 

Requiring  Bondholders  to  Make  Concessions  in  Cases  of  Conflicting 
Interests. — In  the  case  of  individual  holders  of  mortgage  bonds  issued  by  a 
railway  company  and  secured  by  the  same  mortgage,  it  is  competent  for  the  leg- 
islature, in  case  of  disagreement  among  the  bondholders  upon  a  scheme  of  re- 
organization, to  make  some  statutory  provision  for  binding  the  minority  in  a 
reasonable  way  by  the  will  of  the  majority.  The  confirmation  and  legalization 
of  a  "scheme  of  arrangement"  under  such  circumstances,  is  no  more  than  is 
done  in  bankruptcy  when  a  "composition"  agreement  with  the  bankrupt  debtor, 
if  assented  to  by  the  required  majority  of  creditors,  is  made  binding  up  n  the 
n<  nassenting  minority,  and  such  statutes  are,  in  fact,  a  species  of  bankrupt 
acts.37 


erty  without  due  process  of  law.  Fol- 
lowed in  Bradley  7'.  Lightcap,  No.  2,  195 
U.  S.  24.  49  L.  Ed.  75;  Bradley  v.  Light- 
cap.  Xo.  3,  195  U.  S.  25,  49  L.   Ed.  78. 

Changing  rate  of  interest;  generally. — 
See  the  title  IMPAIRMENT  OF  OBLI- 
GATION OF  CONTRACTS. 

Same;  changing  rate  of  interest  upon 
judgments. — See  ante,  "Vested  Rights 
under  Judgments  and  Decrees."  VI.  D.  2, 
b,    (4)."  (e). 

35.  Contract  rights  subordinate  to  ex- 
press powers. — Legal  Tender  Cases.  12 
Wall.  457,  .".49,  20  L.  Ed.  287;  Legal  Ten- 
der Case,  110  U.  S.  421,  449.  28  L.  Ed. 
204;  Northern  Securities  Co.  v.  United 
States.  193  U.  S.  197.  48  L.  Ed.  079.  See. 
generally,  the  title  IMPAIRMENT  OF 
OBLIGATION  OF  CONTRACTS.  And 
see  ante,  "Generally,"  VI,  C  2,  c,  (l). 

Legal  tender  acts  constitutional. — See 
the  title  CONSTITUTIONAL  LAW,  vol. 
I    pp.  302,  303. 

36.  Contracts  rights  subordinate  to  ex- 
isting laws. — Provident  Institution  v. 
Jersey  City,  113  U.  S.  506,  514,  28  L.  Ed. 
'l  L02. 

Making  water  rents  a  prior  lien  over 
existing  mortgagees. — Laws  which  make 
water  rents  a  charge  and  a  first  lien  upon 
the  property  supplied,  do  not,  as  to  mort- 
gage- given  upon  the  property  subsequent 
to  the  enactment  thereof,  deprive  the 
mortgagee  of  his  property  without  due 
process  of  law.  He  takes  with  knowledge 
of  the  law  and  subject  to  its  provisions. 
Provident  Institution  v.  Jersey  City,  113 
U.  S.  506,  514,  28  L.  Ed.  1102. 

And  it  is  wholly  immaterial,  in  such 
case,  that  the  mortgage  was  executed  be- 
fore the  water  was  actually  supplied  or 
i  racti  '1  to  be  supplied  to  the  1<  its 
covered  by  the  mortgage.  Provident  In- 
stitution v.  Jersey  City.  L13  U.  S.  506,  514. 
28    L.    Ed,    1102. 

Nor  docs  additional  legislation  enacted 
iubsequent  to  the  execution  of  the-  mort- 
gage, and  imposing  a  penalty  for  the 
better  enforcemenl  of  prompt  payment 
the  water  rent-,  deprive  the  mortgagee 
of  his  property  without  due  process 
(•'.specially    is    this    true    where    the    mort- 


gagee is  given  the  privilege  of  paying 
the  rents  and  having  the  lien  thereof. 
These  are  merely  incidental  regulations 
appropriate  to  the  subject.  Provident 
Institution   v.   Jersey    City,    113    U.    S.    506, 

515.  28    L.    Ed.    1102. 

The  question  as  to  the  effect  of  such 
legislation  upon  mortgages  existing  at 
the  time  of  its  enactment  was  not  involved 
in  the  case  last  cited,  but  the  court  in- 
timates that  even  as  to  those  liens  the 
state  would  have  the  power  to  subordinate 
them  to  the  lien  of  the  water  rents  if  it 
should  see  fit  to  do  so,  upon  the  principle 
that  the  water  supply  is  for  the  better- 
ment of  the  common  pledge.  Provident 
Institution    v.   Jersey    City,    113    U.    S.    506. 

516.  28    L.    Ed.     1102. 

37.  Requiring  bcndholders  to  make  con- 
cessions.— Canada  Southern  R.  Co.  v. 
Gebhard,  109  U.  S.  527,  536,  27  L.  Ed. 
1020. 

A  statute  reorganizing  a  corporation 
which  has  become  financially  embarrassed 
and  which  provides  that  the  scheme  of 
reorganization  therein  provided  shall  be 
binding  upon  all  the  bondholders  when 
its  terms  have  been  accepted  by  a 
irajority  thereof,  does  not  in  any  just 
sense  deprive  the  nonassenting  bond- 
holders of  their  property  without  due 
process  of  law.  Canada  Southern  R.  Co. 
V.  Gebhard,  109  U.  S.  527.  53G.  27  L.  Ed. 
1020. 

Such  a  statute  is  no  more  than  a  bank- 
rupt act  which  legalizes  a  composition 
agreement  with  the  bankrupt  debtor  when 
the  same  has  been  assented  to  by  a 
majority  of  his  creditors.  Canada  South- 
ern R.  Co.  v.  Gebhard.  109  U.  S.  527.  536, 
27  1.  Ed.  1020.  See.  also.  Gilfillan  V. 
Union  Canal  Co.,  109  U.  S.  401.  27  L. 
Ed.  977.  where  it  was  held  that  a  statute 
providing  that  all  bondholders  who  failed 
to  give  notice  of  their  dissent  within  a  rea- 
sonable time  in  such  a  case  should  be 
deemed  bound  by  the  provisions  of  the  act 
of  reorganization  was  not  unconstitutional 
as   impairing   the   obligations   of  contracts. 

Comdemning  shares  of  minority  stock- 
holders.—See  Omeld  v.  New  York,  etc., 
R.    Co.,   203    U.   S.    372.   51    L.    Ed.  231. 
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Displacing  Prior  Liens. — Where  necessary  work  has  been  done  or  ex- 
penditure incurred  for  the  preservation  or  betterment  of  a  common  pledge,  it  is 
competent  for  a  court  of  equity,  when  its  assistance  is  invoked  for  the  granting 
of  purely  equitable  relief,  to  compel  prior  lien  holders  to  do  equity  by  according 
preference  to  the  claims  so  incurred.38 

Property  or  Contract  Right  in  Rule  or  Policy  of  Law. — See  the  title 
Constitutional  Law,  vol.  4,  p.  417. 

Statutes  Affecting  the  Rights  of  Creditors  of  Municipal  Corporations. 
— A  statute  exempting  property  in  territory  added  to  a  city  after  it  has  entered 
into  a  paving  contract  from  the  operation  of  a  tax  levied  to  pay  the  indebtedness 
incurred  under  the  contract  does  not  contravene  a  provision  of  the  state  consti- 
tution which  declares  that  no  person  shall  be  deprived  of  his  property  without 
the  judgment  of  his  peers  or  the  law  of  the  land.39 

'  i  i  Injury  to  Business. — "The  private  inconvenience  must  yield  to  the  pub- 
lic good.  The  opening  of  a  new  highway,  or  the  improvement  of  an  old  one, 
the  building  of  a  railroad,  and  many  other  works,  in  which  the  public  is  inter- 
ested, may  materially  diminish  business  in  certain  quarters  and  increase  it  in 
others;  yet,  fcr  the  loss  resulting,  the  sufferers  have  no  legal  ground  of  com- 
plaint. Hew  the  highways  of  a  state,  whether  on  land  or  by  water,  shall  be  best 
improved  for  the  public  good  is  a  matter  for  state  determination,  subject  al- 
ways to  the  right  of  congress  to  interpose  in  the  cases  mentioned."40 

(j)  Depreciation  of  the  Value  of  the  Property  of  Public  Service  Companies 
Through  the  Construction  of  Rival  Systems  or  Refusal  to  Renew  or  Extend 
Contract  for.  Use  of  Same. — Property  devoted  to  public  use  under  contract 
with  the  state  or  municipality  is  not  taken  or  damaged  in  any  legal  sense  where 
it  suffers  a  depreciation  in  value  rendering  it  partially  or  wholly  useless  merely 
through  the  refusal  of  the  state  or  municipality  to  renew  cr  extend  the  con- 
tract.41 Where  a  water  company,  for  example,  has  no  exclusive  franchise  for 
supplying  the  city  with  water,  and  there  is  no  contract  restraining  the  city  in  the 
premises,  the  company  is  not  deprived  of  its  property  without  due  process  of  law 
nor  is  its  property  in  anv  sense  taken  by  the  act  of  the  city  in  granting  a  rival 
franchise  or  in  undertaking  to  construct  or  maintain  a  rival  system  of  its  own, 
although  such  act  may  have  the  effect  of  depreciating  if  not  totally  destroying 
the  value  of  the  company's  plant  and  works.42 

No  Implied  Contract. — There  is  no  implied  contract  in  the  ordinary  grant 


38.  Displacing  prior  liens^-Fosdick  v. 
Schall.  99  U.  S.  235,  252.  25  L.  Ed.  339; 
Provident  Institution  v.  Jersey  City,  113 
U.  S.  506,  516,  23  L.  Fd.  1102.  See,  also, 
the   title   RAILROADS. 

39.  Statute  affecting  rights  of  creditors 
of  municipal  corporations. — United  States 
V.  Memphis,  97  U.  S.  f\f4,  292.  24  L  Ed. 
937.  See,  also,  the  titles  CONSTITU- 
TIONAL LAW.  vol.  4.  p.  438; 
1MPAU  M  E  N  T  OF  OBLIGATION 
OF  CONTRACTS;  MUNICIPAL, 
COUNTY,  STATE  AND  FEDERAL 
SECURITIES. 

<0.  Injury  to  business — Huse  v.  Glover, 

119  U.  S.  .".43.  549,  30  L.  Ed.  4^7.     See,  also, 

>t,   "Injuries  from   Railroads  and   Other 

ctures    in    Streets,"    VI,    D,    2.    1),    (4), 

(r),    (aa),    (bbb). 

41.  Depreciation  of  value  through  con- 
struction of  rival  system  or  refusal  to 
renew  contract  for  use  of  property. — 
Skaneatcles  Water  Works  Co.  v.  Skanea- 
teles.  184  U.  S.  354,  46   L.   Ed.   585. 

42.  Same;    waterworks. — Charles    River 

5  U  S  Eac— 38 


Bridee  v.  Warren  Bridge,  11  Pet.  420,  9 
L.  Ed.  773;  Turnpike  Co.  v.  State,  3  Wall. 
210.  213,  18  L.  Ed.  180;  Stone  v.  Missis- 
sippi. 101  U.  S.  814,  25  L.  Ed.  1079;  Stein 
v.  Bienville  Water  Supplv  Co..  141  U.  S. 
67,  81,  35  L  Ed.  622;  Hamilton  Gas  Light, 
etc.,  Co.  v.  Hamilton  City,  146  U.  S.  258. 
-.  36  L.  Ed.  963;  Long  Island  Water 
Supplv  Co.  v.  Brooklyn,  166  U.  S.  685, 
41  L.  Ed.  1165;  Bienville  Water  Supply 
Co.  v.  Mobile.  17T.  U.  S.  109.  42  L.  Ed. 
92;     Skaneatelcs     Water     Works   Co.     v. 

ineateles,  184  U.  S.  354,  363,  46  L  Ed. 
"    ";  Bienville  Water  Supply  Co.  V.  Mobile, 

U    S.  212.  219.  46  L.   Ed.   1132;  Cap 
City    Li'-jht,    etc..    Co.   v.    Tallahassee,    IS6 
U.  S.  401,  46  L   Ed.  1219;  Toplin  v.  South- 
west   Missouri    Light    Co..    191    U    S     r  l 

.  48  L  Ed.  127;  Newburyport  Water 
Co.  v.  Newburyport,  193  V  S  561,  577, 
48  L.  Ed.  799;  Gloucester  Water  Supply 
Co.  v.  Gloucester,  193  U.  S.  580,  18  L 
Ed.  801;  Helena  Water  Works  Co  v. 
Helena.  19J  -        I92,    19   L   Ed    245; 

Knoxville     Water     Co.     V.     Knoxville,    200 
U.    S.   22,  36,   50  L-    Ed.   35 


594 


DUB  PROCESS  OF  LAW 


of  a  franchise,  as  for  example  to  a  water  company  to  supply  water  to  a  city 
and  its  inhabitants,  that  the  grantor  will  never  do  any  act  by  which  the  value  of 
the  franchise  granted  may  in  the  future  be  reduced.  In  tact,  in  such  a  grant 
there  is  no  implication,  in  the  absence  of  express  words,  that  the  city  will,  at 
the  expiration  of  the  contract,  purchase  the  works  of  the  water  company,  or 
that  the  city  will  not,  during  the  life  of  the  contract,  construct  a  water  system  of 
its  own;  and  the  depreciation  in  value  of  the  company's  property  incident  to  the 
refusal  of  the  city  to  purchase  its  works,  or  resulting  from  the  acts  of  the  city 
in  constructing  a  system  of  its  own,  cannot  be  regarded,  as  a  taking  of  property 
without  due  process  of  law.4a 

(k)  Depreciation  of  Value  Occasioned  by  Use  to  Which  Part  Taken  Is  De- 
voted.— Where  the  same  person  owns  several  independent  tracts,  and  the  gov- 
ernment takes  one  and  makes  compensation,  he  is  not  entitled  to  further  com- 
pensation for  the  depreciation  in  the  value  of  the  remaining  tracts  caused  by  the 
use  to  which  the  government  proposes  to  devote  the  tract  taken.44 


43.  No  implied  contract  to  renew  lease 
or  purchase  property. — Joplin  v.  South- 
west Missouri  Light  Co.,  191  U.  S.  150, 
157,  48  L.  Ed.  127,  following  Skaneateles 
Water  Works  Co.  v.  Skaneateles,  184  U. 
S.  354,  16  I_.  Eel.  585;  Bienville  Water 
Supply  Co.  v.  Mobile,  175  U.  S.  109,  42 
L.  Ed.  92;  Bienville  Water  Supply  Co.  v. 
Mobile,  186  U.  S.  212,  46  L.  Ed.  1132. 

Where  the  grant  of  a  franchise  is  ex- 
pressly declared  not  to  be  exclusive  of 
the  right  of  the  city  to  contract  with 
another  company,  and  where  there  is  no 
stipulation  that  the  city  shall  not,  during 
the  life  of  the  franchise,  build  a  plant  of 
its  own  lo  supply  water  for  public  and 
private  purposes  in  competition  with  the 
water  company,  no  stipulation  or  agree- 
ment, to  that  effect  can  be  raised  by 
implication,  and  the  building  of  a  water 
system  by  the  city  resulting  in  a  great 
d-epreci  lion  in  the  value  of  the  company's 
works,  does  not  impair  any  con-tract  ob- 
ligation nor  divest  the  company  of  its 
property  without  due  process  of  law  nor 
d(  cs  it  amount  to  a  taking  of  property. 
Helena  Water  Works  Co.  v.  Helena,  195 
U.  S.  383,  49  L.  Ed.  245,  following  Long 
Island  Water  Supplv  Co.  v.  Brooklyn,  166 
U.  S.  685,  69G,  41  L.  Ed.  1165;  Joplin  7'. 
Southwest  Missouri  Light  Co.,  191  U.  S- 
150,  4S  L.  Ed.  127;  Skaneateles  Water 
Works  Co.  v.  Skaneateles,  184  U.  S.  354, 
46   L.    Ed.   585.      . 

Neither  the  consent  of  a  village  to  the 
incorporation  of  a  water  company  and  the 
construction  of  its  works  under  its  fran- 
chise, nor  the  fact  that  the  village  is 
authorized,  though  not  obligated,  to  ac- 
quire the  works  of  the  company  by 
purchase  or  condemnation,  upon  the  ex- 
piration of  the  contract  for  supplying  the 
village  with  water,  raises  any  implied 
contr;irt  that  the  village  will  not,  upon 
the  expiration  of  such  contract,  construct 
a  system  of  its  own,  or  that  it  will  not 
otherwise  provide  itself  with  water 
facilities  except  by  the  purchase  or  con- 
demnation of  the  company's  system;  and 
the  construction  by  the  city,  under  ordi- 
i  ince,  after  the  rrpiration  of  the  contract 
between   it   and   the   water   company,   of  a 


system  of  its  own,  although  it  may  greatly 
depreciate  if  not  totally  destroy  the  value 
of  the  company's  works,  does  not  impair 
the  obligation  of  any  contract,  nor  de- 
prive the  company  of  its  properly  without 
compensation  or  due  process  of  law,  nor 
deny  to  it  the  equal  protection  of  the 
laws.  Skaneateles  Water  Works  Co.  v. 
Skaneateles,  184  U.  S.  354,  46  L.  Ed.  5S5. 

Where  the  charter  of  a  water  com,  any 
was  not  exclusive,  and  was  subject  to 
repeal,  alteration  or  amendment  at  the 
will  of  the  legislature,,  no  deprivation  of 
property  without  due  process  of  law  or 
impairment  of  the  obligations  of  a  con- 
tract did  or  could  arise  from  the  act  of 
the  legislature  empowering  the  city  to 
erect  its  own  waterworks.  Having  this 
power,  the  legislature  could  exercise  it 
without  compelling  the  city  to  buy  the 
plant  of  the  water  company.  Newbury- 
port  Water  Co.  v.  Newburyport,  193  U. 
S.  561,  577,  48  L.  Ed.  799.  See,  also, 
Gloucester  Water  Supply  Co.  v.  Glouces- 
ter,  193  U.  S.   580,  48   L.   Ed.  801. 

In  Walla  Walla  v.  Walla  Wralla  Water 
Co.,  172  U.  S.  1,  43  L.  Ed.  341,  there  was 
a  provision  in  the  contract  that  "until 
such  contract  shall  have  been  so  avoided, 
the  city  of  Walla  W'alla  shall  not  enact, 
maintain  or  become  interested  in  any 
waterworks  except  the  ones  herein  re- 
ferred to,  save  as  hereinafter  specified.' 
which  provision  of  course  clearly  dis^ 
tinguished  that  case  from  the  cases  above 
cited  and  afforded  a  basis  for  a  contrary 
decision. 

Sec,  in  accord  with  Walla  Walla  v. 
Walla  Walla  Water  Co.,  172  U.  S.  1.  13 
L.  Ed.  341,  the  cn^e  of  Vicksburg  v.  Vicfcs- 
burg  Water  Works  Co.,  202  U.  S.  453,  50 
L.  Ed.  1102.  in  which  it  was  held  that  the 
city  of  Vicksburg  was  forbidden  by  its 
contract  from  building  works  of  its  own 
during  the  life  of  the  water  cornpanv's 
exclusive  franchise  and  thereby  virtually 
destroying  the  value  of  the  company's 
system.  See  the  same  case  on  the  first 
hearing  in  Vickshurc:  Water  Works  Co.  v. 
Vio.ksburg,    185    U.    S.   65,  46   L.   Ed.   808. 

44.  Depreciatirn  by  reason  of  use  to 
which  portion  taken  is  devoted. — Sharp  v. 


DUB  PROCESS  OP  LAW 


(1)  Excluding  Certain  Property  from  the  Territories. — "The  rights  of  prop- 
erty are  united  with  the  rights  of  person,  and  placed  on  the  same  ground  by  the 
fifth  amendment  to  the  constitution,  which  provides  that  no  person  shall  be  de- 
prived of  life,  liberty  and  property,  without  due  process  of  law.  And  an  act 
of  congress  which  deprives  a  citizen  of  the  United  Stales  of  his  liberty  or  prop- 
erty, merely  because  lie  came  himself  or  brought  his  property  into  a  particular 
territory  of  the  United  States,  and  who  had  committed  no  offense  against  the 
laws,  could  hardly  be  dignified  with  the  name  of  due  process  of  law."45  "And 
if  congress  itself  cannot  do  this — if  it  is  beyond  the  powers  conferred  on  the 
federal  government — it  will  be  admitted,  we  presume,  that  it  could  not  author- 
ize a  territorial  government  to  exercise  them.  It  could  confer  no  power  on  a 
local  government,  established  by  its  authority,  to  violate  the  provisions  of  the 
constitution."46 

(m)    Impressment  by  Army  or  Navy  in  Time  of  War. — See  the  title  War. 

(n)  Confiscation  Acts. — See,  generally,  the  title  Constitutional  Law  vol 
4,  p.  436. 

Confiscation  as  a  Penalty  for  Past  Offenses. — Parties  making  an  agree- 
ment, unlawful  under  an  antitrust  act,  and  the  penalty  for  violating  which  mav 
amount  to  confiscation  of  their  property,  may,  while  the  agreement  is  in  fore. 
be  subject  to  its  penalties,  but  whenever  they  cease  to  act  under  it,  the  penaltk  s 
also  cease.  The  punishment  adheres  to  the  offense  and  stops  when  the  offeme 
itself  stops.47 

(o)    Acts  of  Indemnity. — See  the  title  Constitutional  Law,  vol.  4,  p.  452. 

(p)  Temporary  Injuries. — Whenever  the  exercise  of  a  right,  conferred  by  law 
for  the  benefit  of  the  public,  is  attended  with  temporary  inconvenience  to  private 
parties,  in  common  with  the  public  in  general,  they  are  not  entitled  to  any  dam- 
ages therefor.48  And  the  rule  is  not  different  where  the  plaintiff  suffers  "a  tem- 
porary injury  which  is  special   and  peculiar  to  himself.49 


United    States,    191    U.    S.    341,    48    L.    Ed. 
211. 

45.  Exclusion  of  property  from  the 
territories. — Scott  v.  Sandford  (opinion 
of  Taney,  C.  J.),  19  How.  393,  450,  15  L. 
Ed.    691. 

46.  Same;  powers  of  territorial  govern- 
ment— Scott  v.  Sandford  (opinion  of 
Taney,  C.  J.),  19  How.  393,  451,  15  L.  Ed. 
691. 

47.  Confiscation  as  a  penalty  for  past 
offenses. — Peoria  Gas,  etc.,  Co.  v.  Peoria, 
200  U.   S.   48,   56,  50   L.    Ed.   365. 

Although  the  stringent  provisions  of 
the  Illinois  anti-trust  law  may  apply  to  the 
case  of  an  agreement  between  two  gas 
companies  fixing  the  price  of  gas,  and 
even  if  while  the  parties  are  proceeding 
under  it  any  party  receiving  gas  may 
avoid  payment  therefor  on  that  ground, 
and  the  city  likewise  be  upheld  in  an 
ordinance  establishing  maximum  rates 
which  are  not  remunerative,  yet  the  mak- 
ing of  such  an  agreement  does  not  sub- 
ject the  companies  to  a  perpetual  penalty. 
nor  prevent  them,  after  they  have  cea^i  <1 
to  act  under  such  agreement,  from  con- 
testing the  validity  of  such  ordinance  en 
the  ground  that  they  are  deprived  of  their 
property  without  due  process  of  law. 
Peoria  Gas.  etc..  Co.  v.  Peoria,  200  U.  S. 
48,    56,    50    L.    Ed.    365. 

48.  Temporary  injuries. — Hamilton  v. 
Vicksburg,  etc..  Railroad,  119  U.  S.  280, 
285,   30   L-    Ed.   393. 


Thus  the  inconvenience  suffered  by  an 
individual  because  of  the  obstruction  of 
navigation  upon  a  navigable  river  by  a 
railroad  company  lawfully  engaged  in 
erecting  a  bridge  across  the  stream,  is 
damnum  absque  injuria.  Hamilton  v. 
Vicksburg,  etc.,  Railroad,  119  U.  S.  280, 
285,  30  L.  Ed.  393;  Escanaba  Co.  v. 
Chicago,  107  U.  S.  678,  27  L.  Ed.  442; 
Cardwell  v.  American  Bridge  Co.,  113 
U.    S.    205,    38    L.    Ed.    959. 

49.  Where  injury  is  special  or  peculiar. 
— Transportation  Co.  v.  Chicago,  99  U.  S. 
635,  25  L.  Ed.  336;  Montana  Co.  v.  St. 
Louis  Min.,  etc..  Co.,  152  U.  S.  160,  38 
L.  Ed.  398;  Wabash  R.  Co.  v.  Defiance, 
167  U.  S.  88,  98,  42  L.  Ed.  ST;  United 
States  v.  Lynah,  188  U.  S.  445.  47:.',  47  L. 
Ed.   539. 

Temporary  deprivation  cf  access  to 
property. — Thus  in  Transportation  Co.  :•. 
Chicago,  99  U.  S.  635,  25  L.  Ed.  336,  the 
city,  duly  authorized  by  statute,  con- 
structed a  tunnel  along  the  line  of  La 
Salle  street  and  under  the  Chicago  River. 
The  company  claimed  that  it  was  deprived 
of  access  to  its  premises  by  and  during 
the  construction.  This  deprivation  was 
not  permanent,  but  continued  only  during 
the  time  necessary  to  complete  the  tunnel, 
and  it  was  held  that  there  was  no  taking 
of  the  property,  but  only  an  injury,  and 
tltat  a  temporary  injury,  thereto.  In  the 
course  of  the  opinion,  after  referring  to 
the   Pumpelly  Case,  and   Eaton   v.    Boston, 
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(q)  Rights  of  Riparian  Owners —  (aa)  Generally. — It  is  not  proposed  at  this 
place  to  go  into  a  full  discussion  of  the  nature  and  extent  of  the  rights  of 
riparian  owners,  but  merely  to  point  out  some  of  the  principles  by  which  it 
may  be  determined  whether  a  given  injury  amounts  to  a  taking  of  property 
Ear  which  compensation  must  be  made  under  the  requirements  of  tire  fifth  and 
fourteenth  amendments.  For  the  general  treatment  of  the  subject,  see  the  titles 
Navigable  Waters;  Waters  and  Watercourses. 

(  bb  )  Property  Rights  of  Riparian  Oivners  as  Determined  by  State  Laic. — 
The  extent  of  the  property  rights  of  riparian  owners  is  to  be  determined  by  the 
law  of  the  state  in  which  the  land  is  situated  ;  and  that  law,  as  declared  by  the 
supreme  court  of  the  state,  is  controlling  upon  the  federal  courts  as  a  rule  of 
property.50  Such  rights  of  property,  as  so  determined,  cannot  be  taken  for 
public  use  without  compensation  or  without  due  process  of  law;  and  they  can- 


Concord  &  Montreal  Railroad  Co.,  51  N. 
H.  504,  the  court  said  (p.  642):  "  'In  those 
cases  it  was  held  that  permanent  flooding 
of  private  property  may  be  regarded  as  a 
taking.'  In  those  cases  there  was  physical 
invasion  of  real  estate  of  the  private 
owner,  and  a  practical  ouster  of  his 
possession.  But  in  the  present  case  there 
was  no  such  invasion.  No  entry  was  made 
upon  the  plaintiff's  lot.  All  that  was  done 
was  to  render  for  a  time  its  use  more 
inconvenient."  See,  also,  United  States 
r.  Lynah,  188  U.  S.  445,  472,  47  L,  Ed. 
.539;  Wabash  R.  Co.  v.  Defiance,  167  U. 
S.   88.   08,    42    L-    Ed.   87. 

Flooding  of  lands. — Where  the  flooding 
of  lands  is  merely  temporary,  or  of  such 
a  character  that  the  owner  can,  by  going 
to  some  extra  expense,  get  rid  of  the 
water,  it  is  not  considered  a  taking  within 
the  meaning  of  the  fifth  and  fourteenth 
amendmrnts.  Manigault  v.  Springs,  199 
U.  S  47:'.  485,  50  L.  Ed.  274;  United  States 
V.  Lynah,  188  U.  S.  44."..  474.  47  L.  Ed.  539. 

Temporary  invasion  for  purpose  of  in- 
spection.— "To  'establish  justice'  is  one  of 
the  objects  of  all  social  organizations,  as 
well  as  one  of  the  declared  purposes  of 
the  federal  constitution,  and  if,  to  deter- 
mine the  exact  measure  of  the  rights  of 
parties  it  is  necessary  that  a  temporary 
invasion  of  the  possession  of  either  for 
purposes  of  inspection  be  had.  surely  the 
lesser  evil  of  a  temporary  invasion  of 
one's  possession  should  yield  to  the  higher 
good  of  establishing  justice,  and  any 
measures  or  proceedings  which,  having 
the  sanction  of  law,  provide  for  such  tem- 
porary invasion  with  the  least  injury  and 
inconvenience,  should  not  be  obnoxious 
to  the  charge  of  not  being  due  process 
of  law."  Montana  Co.  v.  St.  Louis  Min., 
etc..  Co.,   152  U.  S.   160,  169,  38  L  Ed.  398. 

"Inspection  does  not  deprive  the  owner 
of  the  title-  to  any  portion  of  his  property, 
nor  does  it  deprive  him  permanently  of 
the  use.  The  property,  therefore,  is  not 
taken  in  the  sense  that  he  no  longer  re- 
main1- the  owner,  nor  in  the  sense  that  the 
permanent  use  of  the  property  has  been 
appropriated"  Montana  Co.  v.  St.  Louis 
Min.,  etc.,  Co.,  152  U.  S.  1G0,  169,  38  L 
Ed.  398. 


Same;  mine  inspection. — Section  376  of 
the  Montana  Code  of  Civil  Procedure 
provides,  in  substance,  that  whenever  any 
person  shall  have  anv  right  to  or  interest 
in  any  lead,  lode  or  mining  claim  which  is  in 
the  possession  of  another  person,  or  when- 
ever it  shall  be  necessary  for  the  ascertain- 
ment, enforcement  or  protection  of  such 
right  or  interest,  that  the  person  so  in- 
terested may  present  a  petition  to  the  dis- 
trict court  or  judge  thereof  of  the  county 
wherein  the  said  lead,  lode  or  mining 
claim  is  situated,  and  thereupon  the  court 
or  judge,  after  notice  to  the  adverse  party 
may,  order  an  inspection,  examination 
or  survey  of  the  lode  or  claim  in 
question  and  that  the  petitioner  shall 
have  free  access  thereto  for  the  pur- 
pose of  making  such  inspection,  ex- 
amination and  survey,  and  that  any 
interference  with  such  persons  while  act- 
ing under  such  order  shall  be  a  contempt 
of  court.  Held,  that  such  statute  was  not 
in  conflict  with  the  due  process  clause  of 
the  fourteenth  amendment,  and  that  it  was 
immaterial  that  it  made  no  provision  for 
an  appeal,  or  for  a  jury  trial  to  settle 
the  question  of  title,  or  that  it  required 
no  bond  of  the  person  asking  for  the  in- 
spection. Montana  Co.  v.  St.  Louis  Min., 
etc.,   Co..  152  U.  S.   160.  172,  38  L.   Ed.   308. 

50.  Rights  of  riparian  owners;  as  de- 
termined by  state  law. — Barney  v.  Keokuk, 
94  U  S.  3°4,  24  L.  Ed.  °°4;  Head  V. 
\moskeag  Mfg.  Co.,  113  U.  S.  9.  28  L.  Ed. 
889-  Packer  v.  Bird,  137  U.  S.  661.  34  L 
Ed.  819;  Hardin  v.  Jordan,  140  U.  S.  371. 
3.1  L  Ed.  428;  Kaukauna  Water  Power 
Co.  7'.  Green  Bay,  etc..  Canal  Co..  142  U. 
S  254  272,  35  L.  Ed.  1004;  Eldridge  v. 
Trezevant,  160  U.  S.  452.  468,  40  L.  Ed. 
490-  St.  Anthony  Falls  Water  Power  Co. 
v.  St.  Paul  Water  Comm'rs,  168  U.  S. 
349.  42  L  Ed.  497:  Mobile  Transp.  Co. 
V.  Mobile.  187  U.  S.  479,  485.  47  L.  Ed.  266 
(reaffirmed  in  Mobile  Transp.  Co.  7'. 
Mobile.  199  U.  S.  604.  50  L  Ed.  330"); 
Otis  Co.  v.  Ludlow  Mfg.  Co.,  201  U.  S. 
int.  154,  50  L.  Ed.  696.  See,  also,  ante, 
"Property  and  the  Incidents  of  Ownership 
as  Affected  by  State  Law  and  Usage,"  VI, 
D,  1,  b. 
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not  be  taken  at  all  for  any  one's  private  use.51  If,  under  the  state  law,  the 
rights  of  riparian  owners  upon  tidal  waters  extends  only  to  the  high-water  mark 
they  cannot,  of  course,  complain  that  they  are  deprived  of  am  property  or 
vested  right  by  an  act  of  the  legislature  granting  the  soil  under  the  bed  of  the 
stream,  or  other  body  of  water,  beyond  high-water  mark  to  other  persons  or 
appropriating  it  for  other  purposes.52  And  where  under  the  state  law  'the 
property  of  riparian  owners  is  held  subject  to  a  servitude  in  favor  of  the  state 
the  state  having  the  right,  under  such  servitude,  to  use  the  water  or  the  adjacent 
property  for  certain  public  purposes  without  making  compensation  there- 
for, the  owner  cannot  complain  that  he  is  deprived  of  his  rights  or  of  his  prop- 
erty without  compensation  and  without  due  process  of  law  when  the  state  ex- 
ercises its  rights  under  the  servitude.53 


51.  Same;  not  to  be  taken  without  com- 
cer.'iation. — Kaukauna  Water  Power  Co. 
v.  Green  Bay,  etc.,  Canal  Co.,  142  U.  S. 
154,   272.  35   L.   Ed.   1004. 

52.  No  compensation  for  rights  never 
^wned. — Mobile  Transp.  Co.  v.  Mobile, 
187  U.  S.  479,  485,  47  L.  Ed.  266.  reaffirmed 
in  Mobile  Transp.  Co.  v.  Mobile,  199  U.  S. 
604,    50    L.    Ed.    330. 

The  Alabama  act  of  January  31,  1867, 
conveying  to  the  city  of  Mobile  the  shore 
and  soil  under  Mobile  River  is  not  un- 
constitutional as  impairing  the  vested 
rights  of  property  of  the  riparian  owners, 
since  the  Alabama  rule  that  a  grant  by  the 
United  States  of  lands  bordering  on  a 
navigable  river  includes  the  shore  and 
bank  of  such  river  and  extends  to  the 
water  line  at  low  water  does  not  apply  to 
lands  upon  tidal  streams;  the  rule  in  that 
state  as  to  streams  of  the  latter  class  be- 
ing that  private  ownership  extends  only 
to  high-water  mark.  Mobile  Transp.  Co. 
V.  Mobile,  187  U.  S.  479,  486,  47  L.  Ed. 
266.  reaffirmed  in  Mobile  Transp.  Co.  v. 
Mobile,  199  U.  S.  604.  50  L.  Ed.  330. 

It  is  the  settled  law  of  Wisconsin,  an- 
r  unced  in  repeated  decisions  of  its  su- 
preme court,  that  the  ownership  of 
i  iparian  proprietors  extends  to  the  center 
or  thread  of  the  stream,  subject,  if  such 
-.ream  be  navigable,  to  the  right  of  the 
public  to  its  use  as  a  public  highway  for 
the  passage  of  vessels.  Kaukauna  Water 
Power  Co.  v.  Green  Bay.  etc..  Canal  Co.. 
14*  U.   S.   254,   271,  35   L.'  Ed.   1004. 

In  Iowa,  the  true  rule  has  been 
pted;  and  it  is  held  that  the  bed  of 
the  Mississippi  River  and  its  banks  to 
high-water  mark  belong  to  the  state,  and 
that  the  title  of  the  riparian  proprietor 
extends  only  to  that  line.  The  public  au- 
thorities, therefore,  have  the  right,  in 
Iowa,  to  build  wharves  and  levees  on  the 
bank  of  the  Mississippi  below  hiph  water, 
and  make  other  improvements  thereon, 
necessary  to  navigation,  or  public  passage, 
by  railways  or  otherwise  without  the  con- 
sent of  the  adjacent  proprietor,  and  with- 
out making  him  compensation.  Barnej 
Keokuk,  94  U.   S.  324.   24   L.    Ed.   22  1 

In  Potomac  Steamboat  Co.  v.  Upper 
Potomac  Steamboat  Co.,  109  U.  S.  672,  27 
L.     Ed.    1070.    the    ir  between 

Voting  and   the   United   States   concerning 


the  site  of  the  city  of  Washington  were 
considered,  and  it  was  held  that  they  were 
equivalent  to  a  conveyance  by  him  to  the 
United  States  with  a  reconveyance  by  the 
United  States  to  him  of  certain  squares, 
leaving  the  ownership  of  a  certain  strip  of 
land  between  those  squares  and  the  Po- 
tomac River,  known  as  Water  street,  in 
the  United  States,  with  the  right  in  the 
United  States  to  erect  or  to  authorize  the 
erection  of  wharves  in  front  of  such  strip 
to  the  exclusion  of  the  owners  of  the 
squares. 

53.  Where  riparian  property  held  sub- 
ject to  servitude  in  favor  of  state. — 
Eldridge  v.  Trezevant.  160  U.  S.  452,  468, 
40  L.  Ed.  490;  St.  Anthony  Falls  Water 
Power  Co.  v.  St.  Paul  Water  Comm'rs, 
168  U.  S.  349.  42  L.  Ed.  497.  See.  also, 
Otis  Co.  v.  Ludlow  Mfg.  Co.,  201  U.  S. 
140,  154,  50  L.  Ed.  696;  Head  v.  Amoskeag 
Mfg.   Co.,  113  U.   S.  9.  28  L.  Ed.   889. 

Thus  where  the  rights  of  a  water  power 
company  to  develop  a  water  power  in  a 
river  are  held  subject  to  the  paramount 
right  of  the  state  to  use  or  divert  the 
waters  of  the  river  for  public  purposes 
and  to  the  right  of  the  United  State-  to 
improve  the  navigation  of  the  river,  such 
company  cannot  complain  that  it  is  de- 
prived of  its  property  without  due  process 
of  law  and  without  compensation  by  the 
action  of  the  state  in  diverting  the  water 
of  its  lake  for  a  municipal  water  supply, 
thereby  preventing  it  from  flowing  in  its 
accustomed  course  past  the  dams  and 
sluices  of  the  water  power  company.  St. 
Anthony  Fall-  Water  Power  Co.  v.  St. 
Paul  Water  Comm'rs,  168  U.  S.  349,  42 
L.   Ed.   497. 

In  Louisiana  it  is  held  that,  as  to 
riparian  property,  the  state  has  a  domi- 
nant easement  or  servitude  by  virtue  of 
which  it  is  entitled  to  take  such  property. 
for  the  purpose  of  constructing  levees, 
without  making  any  compensation  there- 
for; and  it  is  held  that  this  right  of  the 
state  i-  not  affected  by  the  fourteenth 
amendment;  in  Other  word-,  that  the  four- 
teenth amendment  does  nol  require  the 
state  to  make  compensation  in  such  cas< 
Eldridge  v.  Trezevant,  160  U.  S  152,  • 
4<i   L.    Ed.   490. 

Mill  acts,  authorizing  the  flowage  of 
privately  owned  lands  for  the  purpose  "i" 
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(cc)  Property  Rights  of  Riparian  Owners  as  Subservient  to  Right  of  Gov- 
ernment to  Improve  Navigability  of  Stream. — Whether  or  not  the  state  or 
national  governments  are  compellable,  under  the  terms  of  the  fifth  and  fourteenth 
amendments,  to  make  compensation  for  injuries  done  to  the  rights  of  riparian 
owners  through  the  exercise  of  their  power  to  improve  the  navigability  of  water 
ways  depends  upon  whether  the  injury  inflicted  amounts  to  a  taking  of  the 
property  within  the  contemplation  of  those  amendments  or  merely  to  an  injury 
which  :stops  short  of  taking  the  property.  In  the  former  case  compensation 
must  be  made;  in  the  latter  it  need  not  be.r>4 

Where  Title  Derived  from  United  States. — When  the  United  States  sells 
land  by  treaty  or  otherwise,  and  parts  with  the  fee  by  patent  without  reserva- 
tions, it  retains  no  right  to  take  that  land  for  public  use  without  just  compensa- 
tion, nor  does  it  confer  such  a  right  on  the  state  within  which  it  lies.  The  ab 
solute  ownership  and  right  of  private  property  in  such  land  is  not  varied  by  the 
fact  that  it  borders  on  a  navigable  stream  but  it  is  as  much  within  the  pro- 
tection  of   the  constitutional   principle   awarding  compensation   as   other  private 

property.55 

As  to  Ownership  of  Bed  of  Stream. — In  a  navigable  stream  the  owner  of 
the  bed  holds  his  property  subject  to  the  paramount  right  of  the  public  for  pur- 
poses of  navigation.  Whatever  use  he  makes  of  that  property  must  be  subject 
to  the  right  of  the  public  to  improve  the  stream  in  aid  of  navigation  thereon  : 
and  where  an  improvement  for  that  purpose  prevents  his  using  the  soil  or  bed 
for  any  particular  purpose  or  in  any  particular  way,  it  is  not  a  taking  of  propertx 
without  compensation  or  without  due  process,  but  is  damnum  absque  injuria.5" 


developing  a  water  power  for  privately 
owned  mills,  have  been  held  not  to  be  un- 
constitutional as  taking  property  for 
private  purposes.  In  New  England,  where 
water  powers  are  of  much  consequence, 
the  right  to  flow  land  for  such  purposes 
has  been  said  to  enter  as  an  incident  into 
the  nature  of  property  in  streams  as  there 
understood.  Otis  Co.  v.  Ludlow  Mfg.  Co., 
201  U.  S.  140,  152,  50  L.  Ed.  696;  Head 
v.  Amoskeag  Mfg.  Co.,  113  U.  S.  9,  28 
L.  Ed.  889. 

54.  As  subservient  to  right  of  govern- 
ment to  improve  navigability. — Transpor- 
tation Co.  v.  Chicago.  99  U.  S.  635,  25  L. 
Ed.  336;  Gibson  v.  United  States,  166  U. 
S.  269,  11  L.  Ed.  996;  Wabash  R.  Co.  v. 
Defiance.  167  U.  S.  88.  98,  42  L.  Ed.  87; 
Scranton  v.  Wheeler,  179  U.  S.  141,  157, 
1.".  I,.  Ed.  126;  United  States  v.  Lynah, 
188  U.  S  445,  471.  47  L.  Ed.  539;  Manigault 
V.  Springs.  199  U.  S.  473,  485,  50  L.  Ed. 
274;  Union  Bridge  Co.  v.  United  States, 
204  U.  S.  364.  392,  :.l  L.  Ed.  523.  See, 
also,  ante,  "Generally,"  VI,  D,  2,  b,  (2), 
(a);  "The  Fifth  Amendment  as  a  Restric- 
tion upon  the  Express  Powers  of  Con- 
gress,"  VI.   A,   4. 

"It  is  contended  that  what  was  done  by 
the  government  was  done  in  improving 
the  navigability  of  a  navigable  river,  that 
it  i-  given  by  the  constitution  full  control 
over  such  improvements,  and  that  if  in 
doing  any  work  therefor  injury  results  to 
riparian  proprietors  or  otbers,  it  is  an 
injury  which  is  purely  consequential,  and 
for  which  the  government  is  not  liable. 
Bui  if  any  one  proposition  can  be  con- 
sidered as  settled  by  the  decisions  of  this 
court,  it   is  that   although   in   the  discharge 


of  its  duties  the  government  may  ap- 
propriate property,  it  cannot  do  so  without 
being  liable  to  the  obligation  cast  by  the 
filth  amendment  of  paying  just  compen- 
sation." United  States  v.  Lynah,  188  U. 
S.   445.  471,  47   L   Ed.  539. 

Riparian  ownership  is  subject  to  the  ob- 
ligation to  suffer  the  consequences  of  the 
improvement  of  navigation  in  the  exercise 
of  the  dominant  right  of  the  government 
in  that  regard.  Damage  resulting  from 
the  prosecution  of  the  improvement  of  a 
navigable  highway,  for  the  public  good, 
is  not  the  result  of  a  taking  of  property, 
but  is  merely  incidental  to  the  exercise 
of  a  servitude  to  which  this  property  has 
always  been  subject.  Gibson  v.  United 
States.  166  U.  S.  269,  276.  41  L.  Ed.  996; 
Scranton  v.  Wheeler,  179  U.  S.  141.  157, 
45  L.  Ed.  126.  See.  also,  South  Carolina 
V.  Georgia.  93  U.  S.  4.  23  L-  Ed.  782; 
Shively  v.  Bowlby,  152  U.  S.  1,  38  L.  Ed. 
331;  Eldridge  v.  Trezevant,  160  U.  S.  452, 
40    L.    Ed.    490. 

These  rights  are  to  be  enjoyed  subject 
to  such  general  rules  and  laws  as  the 
legislature  may  prescribe  for  the  protec- 
tion of  the  public  ripht  in  the  river  as  a 
navigable  stream.  Yates  v.  Milwaukee, 
10  Wall.    197,   19  L.   Ed.  984. 

55.  Where  title  derived  from  United 
States. — Pumpelly  v.  Green  Bay  Co.,  13 
Wall.    166.   2()   L.  .Ed.   557. 

56.  Ownershio  of  bed  of  stream. — Weber 
r  Board  of  Harbor  Comm'rs,  18  Wall. 
57  65,  21  L.  Ed.  798;  Gibson  v.  United 
States.  166  U.  S.  269,  275,  41  L.  Ed.  996; 
Scranton  v.  Wheeler.  179  U.  S.  141.  163. 
15  L.  Ed.  126:  West  Chicaeo  St.  R.  Co. 
V     Illinois    201    U.    S.    506,    50    L-    Ed.    845 
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(dd)  Construction  of  Dam,  Embankment,  Deposit  of  Earth,  etc. — The  prop- 
erty of  a  riparian  owner  cannot  be  taken  by  the  construction  of  a  dam  and  an 
embankment  thereon  without  just  compensation  being  made."'7  So  far  as  land 
is  actually  taken  for  the  purpose  of  improvement  either  for  the  dam  itself  or 
for  the  embankments,  or  for  the  overflow,  or  so  far  as  water  is  diverted  from 
its  natural  course,  or  from  the  uses  to  which  the  riparian  owner  would  other- 
wise be  entitled  to  devote  it,  such  owner  is  undoubtedly  entitled  to  compensa- 
tion.58 Any  superinduced  addition  of  water,  earth,  said,  or  other  material  or 
artificial  structure  placed  on  land,  if  done  under  statutes  authorizing  it  for  the 
public  benefit,  is  such  a  taking  as  by  the  constitutional  provision  demands 
compensation.59 

(ee)  Diversion  of  Waters. — So  far  as  water  is  diverted  from  its  natural 
course,  or  from  the  uses  to  which  the  riparian  owner  would  otherwise  be  en- 
titled to  devote  it,  such  owner  is  entitled  to  compensation.'5" 

(ff)  Flooding  of  Lands. — Where  the  government,  state  or  national,  by  the 
construction  of  a  dam  or  other  public  work,  permanently  floods  lands  belonging 
to  an  individual  to  such  an  extent  as  to  substantially  destroy  their  value,  there 
is  a  taking  within  the  meaning  of  the  fifth  or  fourteenth  amendment,  as  the 
case  may  be,  for  which  compensation  must  be  made.ci     But  it  is  otherwise  where 


(following  Chicago,  etc..  R.  Co.  v.  Illinois, 
200  U.  S.  561,  50  L-  Ed.  59G);  Union  Bridge 
Co.  v.  United  States,  204  U.  S.  364,  392, 
51   L.   Ed.   523. 

It  is  the  settled  law  of  Wisconsin  that 
the  ownership  of  riparian  proprietors  ex- 
tends to  the  center  or  thread  of  the 
stream,  subject,  if  such  stream  is  naviga- 
ble, to  the  right  of  the  public  to  its  use 
as  a  public  highway  for  the  passage  of 
vessels.  Kaukauna  Water  Power  Co.  v. 
Green  Bay,  etc..  Canal  Co.,  142  U.  S.  254, 
271,    35    L.    Ed.    1004. 

Such  right  of  property  cannot  be  taken 
by  the  construction  thereon  of  dams  and 
embankments  for  the  purpose  of  improv- 
ing the  navigation  of  the  river  without 
just  compensation  being  made.  Kaukauna 
Water  Power  Co.  v.  Green  Bay,  etc., 
Canal  Co.,  142  U.  S.  254,  272,  35  L.  Ed. 
1004. 

57.  Construction  of  dam,  deposit  of 
earth,  etc. — Kaukauna  Water  Power  Co. 
v.  Green  Bav,  etc..  Canal  Co.,  142  U.  S. 
"254,   272.    35    L.    Ed.    1004. 

58.  Same;  compensation  required  where 
there  is  an  actual  taking. — Kaukauna 
Water  Power  Co.  v.  Green  Bay,  etc., 
Canal  Co.,  142  U.  S.  254.  276.  35  L.  Ed. 
1004. 

59.  Same. — Pumpelly  v.  Green  Bay  Co., 
13  Wall.   166.  20  L.   Ed.  557. 

60.  Diversion  of  water. — Kaukauna 
Water  Power  Co.  v.  Green  Bay,  etc.. 
Canal  Co.,  142  U.  S.  254,  276.  35  L.  Ed. 
1004.  See,  generally,  the  titles  NAVI- 
GABLE WATERS:  WATERS  AX  I) 
WATERCOURSES. 

61.  Flooding  of  lands. — Pumpelly  v. 
Green  Bay  Co..  13  Wall.  166,  20  L.  Ed. 
557;  United  States  v.  Eynah,  188  U.  S. 
445.   470.   47    L.    Ed.    539. 

The  facts  in  United  States  v.  Lvnah. 
188  U.  S.  445,  47  L-  Ed.  539,  are  stated  in 
the    following    excerpt    from    the    opinion: 


"It  appears  from  the  fifth  finding,  as 
amended,  that  a  large  portion  of  the  land 
flooded  was  in  its  natural  condition  be- 
tween high-water  mark  and  low-water 
mark,  and  was  subject  to  overflow  as  the 
water  passed  from  one  stage  to  the  other; 
that  this  natural  overflow  was  stopped  by 
an  embankment,  and  in  lieu  thereof,  by 
means  of  flood  gates,  the  land  was  flooded 
and  drained  at  the  will  of  the  owner. 
From  this  it  is  contended  that  the  only 
result  of  the  raising  of  the  level  of  the 
river  by  the  government  works  was  to 
take  away  the  possibility  of  drainage. 
But  findings  nine  and  ten  show  that,  both 
by  seepage  and  percolation  through  the 
embankment  and  an  actual  flowing  upon 
the  plantation  above  the  obstruction,  the 
water  has  been  raised  in  the  plantation 
about  eighteen  inches,  that  it  is  impossible 
to  remove  this  overflow  of  water,  and,  as 
a  consequence,  the  property  has  become 
an  irreclaimable  bog,  unfit  for  the  purpose 
of  rice  culture  or  any  other  known  agri- 
culture, and  deprived  of  all  value.  It  is 
clear  from  these  findings  that  what  was 
a  valuable  rice  plantation  has  been  per- 
manently flooded,  wholly  destroyed  in 
value,  and  turned  into  an  irreclaimable 
bog;  and  this  as  the  necessary  result  of 
the  work  which  the  government  has  un- 
dertaken." The  question  was  asked: 
"Hues  this  amount  to  a  taking?"  To 
which  it  was  replied:  "The  case  of 
Pumpellv  v.  Green  P.ay  Co..  13  Wall.  166, 
20  L.  Ed.  557,  answers  this  question  in 
the  affirmative  "  Vnd  further:  "The 
Green  Bay  Company,  as  authorized  by 
statute,  constructed  a  dam  across  Fox 
River,  by  means  of  wllich  the  land  of 
Pumpellv  was  overflowed  and  rendered 
practically  useless  t<>  him.  There,  as  here. 
no  proceedings  had  been  taken  t"  formally 
condemn  the  land."  In  both  cases,  there- 
fore, it  was  said  that  there  was  an  actual 
invasion  anil  appropriation  of  land  as  dis- 
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the  overflow  is  not  permanent,  or  where  the  owner,  by  going  to  some  extra  ex- 
pense, can  get  rid  of  the  water  and  relieve  his  land  from  the  consequences  of  the 
acts  of  the  government.02  In  short,  the  rule  to  be  gathered  from  the  cases  re- 
lating to  the  overflow  of  lands  is,  that  where  there  is  a  practical  destruction,  or 
material  impairment  of  the  value  of  plaintiff's  lands,  there  is  a  taking,  which  de- 
mands compensation,  but  otherwise  where  plaintiff  is  merely  put  to  some  ex- 
tra expense  in  warding  off  the  consequences  of  the  overflow.  Where  the  flooded 
lands  can  be  drained,  and  the  surplus  water  gotten  rid  of,  the  injury  is  only 
consequential  and  the  owner  is  not  entitled  to  compensation.63 

Transfer  of  Ownership  upon  Payment  of  Compensation. — Of  course, 
it  results  from  this  that  where  the  injury  amounts  to  a  "taking"  of  the  land, 
the  proceeding  must  be  regarded  as  an  actual  appropriation  of  the  land,  includ- 
ing the  right  of  possession  and  the  fee ;  and  when  the  amount  awarded  as  com- 
pensation is  paid,  the  title,  the  fee,  with  whatever  rights  may  attach  thereto, 
pass  to  the  government  and  it  becomes  henceforth  the  full  owner.64 

(gg)  Erosion  Due  to  Governmental  Interference  with  Natural  Causes. — 
While  the  permanent  flooding  of  lands  is  held  to  be  a  taking  of  the  land  for 
which  the  owner  may  demand  compensation,  it  has  been  held  to  be  otherwise  in 
the  case  of  the  erosion  and  overflow  of  lands  at  one  point  due  to  the  action  of 
the  government  in  constructing  a  revetment  to  keep  the  river  within  its  ac- 
customed channel  and  prevent  further  erosion  at  some  other  point.65  In  the  case 
cited  it  was  held  that,  under  the  fifth  amendment,  there  was  no  right  in  a  riparian 
owner  to  the  unrestrained  operation  of  natural  causes,  and  that  the  damage 
which  resulted  from  the  works  of  the  government  constructed  for  the  purpose 
of  checking  the  operation  of  those  causes  was  strictly  consequential  and  did  not 
amount  to  a  taking  of  the  property  eroded,  washed  away,  or  overflowed.66 

(hh)  Destruction  of  Access  to  Navigable  Channel,  Injury  to  Wharves,  etc. — 
"It  was  not  intended  that  the  paramount  authority  of  congress  to  improve  thf 
navigation  of  the  public  navigable  waters  of  the  United  States  should  be  crip- 
pled by  compelling  the  government  to  make  compensation  for  the  injury  to  a 
riparian   owner's   right   of   access    to  navigability   that   might    incidentally   result 

tinguished     from     consequential     damage.  the   natural    flow   of    its    water,    and    were 

See    Bedford   v.    United    States,    192    U.    S.  held    to    have    caused,    as    a    direct    conse- 

217,  224.  48   L.   Ed.  414.  quence,  the  overflow  of  Lynah's  plantation. 

62.  Where  overflow  not  permanent  or  In  Bedford  v.  United  States,  192  U.  S.  217, 
land  may  be  relieved  of  same. — United  48  L.  Ed.  414,  the  revetments  were  con- 
States  v.  Lynah,  188  U.  S.  445,  474,  47  L.  structed  along  the  banks  of  the  river  and 
Ed.  539;  Manigault  v.  Springs.  199  U.  S.  their  effect  was  to  prevent  further  erosion 
47:'.,   485,   50    L.    Ed.   274.  at    that    point    and    the    further    deflection 

63.  Rule  deduced  from  cases. — United  of  the  navigable  channel  of  the  river  away 
States  v.  Lynah,  188  U.  S.  445.  474.  47  L.  .  from  the  city  of  Vicksburg.  Plaintiffs 
Ed.  539;  Manigault  v.  Springs.  199  U.  S.  contended  that,  as  the  result  of  a  cut  off, 
473.    184,   50   L.    Ed.  274.  brought    about    through    the    operation    of 

Thus    where    the    landowner    could    pro-  natural    causes,    the    main    channel    of    the 

tect   himself   from   overflow    by   increasing  river  had  been  directed  against  their  lands, 

the   height   of   his   dikes   or   levees,   it   was  but     that     the    injury     so     resulting     was 

held    that    his    property    was     not     taken  gradually    lessening,    and,    in    time,    would 

within     contemplation     of    the    fourteenth  have      ceased      altogether      through      the 

amendment.       Manigault    v.     Springs,     199  natural    erosion    and    widening    of    the    cut 

U.  S.    IT::.    185,  50  L.  Ed.  274.  off,   and   the   consequent   deflection    of   the 

64.  Tra^fer  of  ownership  upon  payment  channel  from  their  lands,  but  for  the  act 
of  compensation. — United  States  v.  Lynah,  of  the  government  in  constructing  the 
188  U.  S.  445,    170.  47   L  Ed.  539.  revetment        mentioned.        Whether        the 

65.  Erosion  due  to  interference  with  erosion  of  plaintiffs'  lands  would  have 
natural  causes.— Bedford  v.  United  States,  ceased  but  for  the  revetment  was,  of 
192    U   S    "17.    18   L   Ed.  414.  course,    in    a    measure    conjectural,    but    it 

66.  No  right  to  unrestrained  operation  was  held  that,  even  if  the  damage  could 
of  natural  causes. —  Bedford  v.  United  be  assigned  to  the  construction  of  the  re- 
State-.  192  l'  S  217,  1*  L  Ed.  414.  dis-  vetment,  it  was  but  an  incidental  conse- 
tinguishing  United  State-  v.  Lynah.  188  quence  for  which  they  were  not  entitled 
U    S.    145,    17    I,.    Ed.  539.  to     recover     compensation.       Bedford     v. 

In  the  Lynah  case  the  works  were  con-  United  States,  192  U.  S-  217,  225,  48  L  Ed. 
structed  in  the  bed  of  the  river,  obstructed       414. 
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from  an  improvement  ordered  by  congress."  If  a  riparian  owner  cannot  enjoy 
access  to  navigability  because  of  the  improvement  of  navigation  by  the  c<  in- 
struction away  from  the  shore  line  of  works  in  a  public  navigable  river  or 
water,  and  if  such  right  of  access  ceases  alone  for  that  reason  to  be  of  value, 
there  is  not,  within  the  meaning  of  the  constitution,  a  taking  of  private  prop 
erty  for  public  use,  but  only  a  consequential  injury  to  a  right  which  must  be  en 
joyed,  as  was  said  in  the  Yates  case,  "in  due  subjection  to  the  rights  of  the 
public" — an  injury  resulting  incidentally  from  the  exercise  of  a  governmental 
power  for  the  benefit  of  the  general  public  and  from  which  no  duty  arises  to 
make  or  secure  compensation  to  the  riparian  owner.07     The  same  principle  ap- 


67.  Destruction  of  access  to  navigable 
channel;  injury  to  wharves,  etc. — Trans- 
portation Co.  v.  Chicago,  99  U.  S.  635,  25 
L.  Ed.  336;  Gibson  v.  United  States,  166 
U.  S.  269,  271,  41  L.  Ed.  996;  Scranton  v. 
Wheeler,  179  U.  S.  141,  164,  45  L.  Ed.  126. 
See,  also,  ante,  "Property  Rights  of  Ri- 
parian Owners  as  Determined  by ,  State 
Law."  VI,  D,  2.  b,  (4),  (q),   (bb). 

The  riparian  owner  acquires  the  right 
of  access  to  navigability  subject  to  the  con- 
tingency that  such  right  may  become  val- 
ueless in  consequence  of  the  erection,  un- 
der competent  authority,  of  structures  on 
the  submerged  lands  in  front  of  his  prop- 
erty for  the  purpose  of  improving  naviga- 
tion. Scranton  v.  Wheeler,  179  U.  S.  141, 
164.  45  L.  Ed.  126. 

"Where  the  government  of  the  United 
States  has,  for  the  purposes  of  improving 
the  navigation  of  a  river,  erected  piers  or 
other  structures  by  which  access  to  plain- 
tiff's land  is  rendered  more  difficult,  there 
is  no  claim  for  compensation."  Gibsnn  v. 
United  States,  166  U.  S.  269,  41  L.  Ed.  996; 
Scranton  v.  Wheeler,  179  U.  S.  141,  45  L. 
Ed.  126;  Manigault  v.  Springs,  199  U.  S. 
173,  485,  50  L.   Ed.  274. 

A  leading  case  upon  this  subject  is  Gib- 
son V.  United  States,  166  U.  S.  269.  271,  41 
L.  Ed.  996,  et  seq.  Congress,  by  the  River 
and  Harbor  Acts  of  1884  and  1886.  23  Stat. 
133,  147,  24  Stat.  316,  327,  authorized  and 
directed  the  improvement  of  the  Ohio 
River,  and  made  appropriations  to  effect 
that  object.  Unf'^r  the  authority  of  the 
secretary  of  v~.r,  and  the  engineer  corps 
of  the  arr-y,  a  dike  was  constructed  in 
that  rive  ror  the  purpose  of  concentrating 
the  w:\terflow  in  the  main  channel  of  the 
river,  near  Neville  Island.  The  dike  be- 
gan at  a  certain  point  on  the  island.  Its 
construction  substantially  destroyed  the 
landing  on  and  in  front  of  a  farm,  owned 
by  Mrs.  Gibson,  on  that  island— prevent- 
ing, during  most  of  the  year,  free  egress 
and  ingress  from  and  to  such  farm  to  the 
main  or  navigable  channel  of  the  river.  At 
the  time  of  the  construction  of  the  dike, 
that  farm  was  in  a  high  state  of  cultiva- 
tion, well  improved  with  a  dwelling  house, 
l.arn  and  outbuildings.  It  had  a  frontage 
of  a  thousand  feet  on  the  main  navigable 
channel,  and  the  owner  had  a  landing 
there  which  was  used  in  the  shipping  of 
products  from  and  -.i: pi >1  m -^  to  her  farm, 
and   was    the    only   one    from    which    such 


products  and  supplies  could  be  shipped 
Before  the  construction  of  the  dike  the- 
farm,  by  reason  of  the  use  to  which  it  was 
put,  was  worth  six  hundred  dollars  per 
acre.  The  obstruction  caused  by  the  dike 
reduced  its  value  to  one  hundred  and  fifty 
or  two  hundred  dollars  per  acre,  re- 
sulting in  damages  to  the  owner  in  ex- 
cess of  three  thousand  dollars.  Suit  was 
brought  against  the  United  States  in  the 
court  of  claims,  to  recover  such  damages. 
That  court  found  as  a  conclusion  of  law  that 
the  owner  was  not  entitled  to  recover.  The 
chief  justice  of  the  court,  delivering  its 
unanimous  judgment,  said:  "All  navigable 
waters  are  under  the  control  of  the  United 
States  for  the  purpose  of  regulating  and 
improving  navigation,  and  although  the 
title  to  the  shore  and  submerged  soil  is 
in  the  various  states  and  individual  owners 
under  them,  it  is  always  suhiect  to  the 
servitude  in  respect  of  navigation  created 
in  favor  of  the  federal  government  by 
the  constitution."  South  Carolina  v.  Geor- 
gia, 93  U.  S.  4,  23  L.  Ed.  7S2;  Shivelv  V. 
Bowlby,  152  U.  S.  1,  38  L.  Ed.  331;  El- 
dridge  v.  Trezevant.  160  U.  S.  452,  40  L. 
Ed.  490;  Union  Rridge  Co.  v.  United 
States.   204   U.    S.   364.   390,   51    L.    Ed.   523 

In  Gibson  v.  United  States,  166  U.  S. 
•269.  276,  41  L.  Ed.  996,  after  referring  to 
several  adjudged  cases,  proceeded:  "The 
fifth  amendment  to  the  constitution  of  the 
United  States  provides  that  private  prop- 
erty shall  not  'be  taken  for  public  use  with- 
out just  compensation.'  Here,  however, 
the  damage  of  which  Mrs  Gibson  com- 
plained was  not  the  result  of  the  taking 
of  any  part  of  her  property,  whether  up- 
land or  submerged,  or  a  direct  invasion 
thereof,  but  the  incidental  consequence  of 
the  lawful  and  proner  exercise  of  a  gov- 
ernmental power."  See.  also.  Union  Bridge 
Co.  v.  United  States,  204  U.  S.  364.  390.  51 
L.  Ed.  523. 

Gibson  v.  United  States,  166  U.  S.  269, 
41  L.  Ed.  996,  was  referred  to  with  ap- 
proval in  Scranton  v.  Wheeler.  L79  U.  S 
141.  162.  45  L.  Ed,  126  The  latter  ease  in- 
volved the  question  whether  the  owner  of 
land  on  the  St.  Mary's  River  in  Michigan 
was  entitled,  under  the  constitution  <<\  the 
United  States,  to  he  compensated  for  the 
injury  or  damaue  done  him.  as  a  ri- 
parian owner,  by  certain  work  done  in  that 
river  under  the  authority  of  the  United 
Stati  The     controlling      question      was 
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plies  to  cases  where  the  state  legislature,  exercising  its  police  power,  directs  a 
certain  dam  to  be  built,  and  thereby  incidentally  impairs  access  to  lands  above 


whether  the  prohibition  in  the  constitu- 
tion of  the  United  States  of  the  taking 
of  private  property  for  public  nse  without 
just  compensation  has  any  application  to 
the  case  of  an  owner  of  land  bordering 
t  11  a  public  navigable  river  whose  access 
from  his  land  to  navigability  is  perma- 
nently lost  by  reason  of  the  construction  of 
a  pier  resting  on  submerged  lands  in 
front  of  his  upland,  and  which  pier  was 
erected  by  the  United  States  for  the  pur- 
pose  only  of  improving  the  navigation  of 
such  river.  After  observing  that  when  that 
which  is  done  amounts,  within  the  mean- 
ing of  the  constitution,  to  a  taking  of 
private  property  for  public  use,  and  that 
congress  may  not,  in  the  exercise  of  its 
power  to  regulate  commerce,  override  the 
provision  for  just  compensation  when 
private  property  is  so  taken,  the  court  en- 
tered upon  a  review  of  some  of  the  ad- 
judged cases.  Among  other  things  it  said: 
"The  primary  use  of  the  waters  and  the 
lands  under  them  is  for  purposes  of  nav- 
igation, and  the  erection  of  piers  in  them 
to  improve  navigation  for  the  public  is  en- 
tirely consistent  with  such  use,  and  in- 
fringes no  right  of  the  riparian  owner. 
Whatever  the  nature  of  the  interest  of  a 
riparian  owner  in  the  submerged  lands 
in  front  of  his  upland  bordering  on  a 
public  navigable  water,  his  title  is  not  as 
full  and  complete  as  his  title  to  fast  land 
which  has  no  direct  connection  with  the 
navigation  of  such  water.  It  is  a  qualified 
title,  a  bare  technical  title,  not  at  his  ab- 
solute disposal,  as  is  his  upland,  but  to 
be  held  at  all  times  subordinate  to  such 
use  of  the  submerged  lands  and  of  the 
waters  flowing  over  them  as  may  be  con- 
sistent with  or  demanded  by  the  public 
riprht  of  navigation."  Union  Bridge  Co.  v. 
United  States,  204  U.  S.  364.  392.  51  L. 
Ed.  523. 

"The   applicable   principle   is   expounded 
in  Transportation  Co.  v.  Chicago,  99  U.  S. 
635,  25   L.    Ed.    336.    In   that   case,   plaintiff 
being  an  owner  of  land  situated  at  the  in- 
tersection of  La   Salle  street,  in   Chicago, 
*vith  the  Chicago  River,  upon  which  it  had 
valuable  dock  and  warehouse  accommoda- 
lions.    with    a    numerous    line    of   steamers 
ustomed  to  land  at  that  dock,  was  in- 
terrupted  in   his  use  thereof  by  the  build- 
ing  of  a   tunnel   under    the    Chicago    River 
by    authority    of    the    state    legislature,    in 
accomplishing   which    work    it   was   neces- 
sary   to    tear    up    La    Salle    street,    which 
precluded  plaintiff  from  access  to  his  prop- 
rty  for  a  considerable  time;  also  to  build 
a  coffer  dam  in  the   Chicago   River,   which 
luded    lii-    vessels    from    access    to    his 
ks;  and   such   an  injury  was  held   to  be 
damnum    absque    injuria.     The    court    said. 
again  speaking  through    Mr.  Justice  Strong: 
'But   acts    dour    in    the    proper    exercise    of 
ivernmental  powers,  and  not  directly  en- 


croaching upon  private  property,  though 
their  consequences  may  impair  its  use,  are 
universally  held  not  to  be  a  taking  within 
the  meaning  of  the  constitutional  provi- 
sion. They  do  not  entitle  the  owner  of 
such  property  to  compensation  from  the 
state  or  its  agents,  or  give  him  any  right 
of  action.  This  is  supported  by  an  immense 
weight  of  authority.  *  *  *  Moreover,  ri- 
parian ownership  is  subject  to  the  obliga- 
tion to  suffer  the  consequences  of  the  im- 
provement of  navigation  in  the  exercise 
of  the  dominant  right  of  the  government 
in  that  regard.  The  legislative  authority 
for  these  works  consisted  simply  in  an 
appropriation  for  their  construction,  but 
this  was  an  assertion  of  a  right  belonging 
to  the  government,  to  which  riparian  prop- 
erty was  subject,  and  not  of  a  right  to 
appropriate  private  property,  not  burdened 
with  such  servitude,  to  public  purposes. 
In  short,  the  damage  resulting  from  the 
prosecution  of  this  improvement  of  a  navi- 
gable highway,  for  the  public  good,  was  not 
the  result  of  a  taking  of  appellant's  prop- 
erty, and  was  merely  incidental  to  the  ex- 
ercise of  a  servitude  to  which  her  prop- 
erty had  always  been  subject.'  "  Gibson  v. 
United  States,  166  U.  S.  269,  41  L.  Ed. 
906;  Union  Bridge  Co.  v.  United  States, 
:2n4  U.  S.  364,  391.  51  L.  Ed.  523. 

Municipal  corporation  cannot  arbitrarily 
and  unnecessarily  destroy  wharf. — A  mu- 
nicipal corporation  cannot,  by  creating  a 
mere  artificial  and  imaginary  dock  line 
hundreds  of  feet  away  from  the  navigated 
part  of  the  river,  and  without  making  the 
river  navigable  up  to  the  line,  deprive 
riparian  owners  of  the  right  to  avail  them- 
selves of  the  advantage  of  the  navigable 
channel  by  building  wharves  and  docks 
to  it  for  that  purpose.  Yates  v.  Mil- 
waukee.  10   Wall.    497,   505,   19   L.    Ed.   984. 

Doctrine  of  Yates'  Case  qualified. — In 
the  Yates  Case  (Yates  v.  Milwaukee,  10 
Wall.  497,  505.  19  L.  Ed.  984),  the  court, 
after  holding  that  the  city  could  not  arbi- 
trarily and  capriciously,  and  without  any 
judicial  determination,  declare  plaintiff's 
wharf  to  be  a  nuisance  and  order  it  to  be 
abated,  went  further  and  held,  upon  the 
authority  of  Dutton  v.  Strong,  l  Black  23, 
17  L.  Ed.  29;  Railroad  Co.  v.  Schurmeir, 
7  Wall.  272,  19  L.  Ed.  74,  that  a  riparian 
owner  is  entitled  to  access  to  the  navi- 
gable part  of  the  river  from  the  front  of 
his  lot.  subject  to  such  general  rule  and 
regulation  as  the  legislature  might  pre- 
scribe for  the  protection  of  the  rights  of 
the  public.  Speaking  upon  this  point,  the 
court  said:  "This  riparian  right  is  prop- 
erty, and  is  valuable,  and  although  it  must 
be  enjoyed  in  due  subjection  to  the  rights 
of  the  public,  it  cannot  be  arbitrarily  or 
capriciously  destroyed  or  impaired.  Tt  is  a 
right  of  which  when  once  vested,  the 
owner  can  onb-  be  deprived  in  accordance 
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the  clam.  In  both  cases  the  sovereign  is  exercising  its  constitutional  right — in 
one  case  in  improving  the  navigation  of  the  river,  and  in  the  other  in  draining 
its  low  lands,  and  thereby  enhancing  their  value  for  agricultural  purposes. ,;s 

Municipal  Corporation  Cannot  Conclusively  Declare  Wharf  a  Nui- 
sance and  Order  Its  Removal. — A  state  statute  which  confers  on  a  city, 
power  to  establish  dock  and  wharf  lines,  and  to  restrain  encroachments  and 
prevent  obstructions  to  such  a  stream,  does  not  authorize  it  to  declare  by  special 
ordinance  a  private  wharf  to  be  an  obstruction  to  navigation  and  a  nuisance  and 
to  order  its  removal,  when,  in  point  of  fact,  it  is  not  an  obstruction,  or  hinderance 
to  navigation.  The  question  of  nuisance  or  obstruction  must  be  determined  by 
general  and  fixed  laws,  and  it  is  not  to  be  tolerated  that  the  local  municipal  au- 
thority of  the  city  may  declare  any  particular  business  or  structure  a  nuisance-, 
in  such  a  summary  mode,  and  enforce  its  decision  at  its  own  pleasure.'19 

(ii)     Injury   or   Destruction    of  Bridges,    Tunnels,   etc. — See  ante,    "Requiring 
Public  Service  Companies  to  Bear  Expense  Incident  to  Abolition  of  Cijssings, 
Removal  or  Construction  of  Tracks,  Bridges,   Pipes,  Paving  of  Right  of  Way 
etc.."'  VI,  D,  2,  b,   (4).   (b).   (ii). 

(r)  Property  Rights  in  Streets  and  Highzvays — (aa)  Under  the  Fifth  and 
Fourteenth  Amendment — (aaa)  Injuries  Caused  by  the  Grading  and  Improving 
of  Streets. — It  is  the  general  rule,  in  the  absence  of  some  peculiar  state  law 
doctrine  to  the  contrary,  that  consequential  injuries  to  property  or  business,  or 
to  an  abutting  owner's  easements  of  light,  air  and  access,  incident  to  the  grading 
and  improvement  of  streets  and  highways,  does  not  constitute  a  taking  of 
property  within  the  meaning  of  the  fifth  or  fourteenth  amendments.  The  power 
to  keep  the  streets  open  and  in  repair  and  free  from  nuisance,  includes  the 
power  to  alter,  grade  or  change  their  level,  and  although  property  owners  may 
suffer  inconvenience  and  be  put  to  expense  in  consequence  of  such  action  by  the 


with  established  law,  and,  it  necessary 
that  it  be  taken  for  the  public  good,  upon 
due  compensation." 

This  doctrine  was  again  reiterated  in 
Weber  v.  Board  of  Harbor  Comm'rs,  18 
Wall.  57,  21  L.  Ed.  T9S,  wherein  it  was 
held  that  while  the  riparian  proprietor, 
whose  land  is  bounded  by  a  navi- 
gable river,  has  the  right  of  ac- 
cess to  the  navigable  part  of  the  river, 
and  the  right  to  make  a  landing,  wharf 
or  pier  for  his  own  use  or  the  use  of  the 
public,  which  right  is  deemed  a  property 
right,  the  proprietor  whose  land  is  bounded 
by  the  shore  of  the  sea,  or  by  the  arm 
of  the  sea,  has,  by  the  common  law,  no 
such  right;  that  by  that  law  the  title  to  the 
-hore  of  the  sea  and  to  the  arms  of  the 
sea,  and  in  the  soils  under  tide  water,  is  in 
England  in  the  king,  and,  in  this  country, 
in  the  state,  and  that  any  erection  thereon 
without  license  is,  therefore,  deemed  an 
encroachment  upon  the  property  of  the 
sovereign,  or,  as  it  is  termed  in  the  language 
of  the  law,  a  purpresture,  which  he  may 
remove  at  pleasure,  whether  it  tend  to  ob- 
struct navigation  or  otherwise.  Weber  v. 
Board  of  Harbor  Comm'rs,  18  Wall.  57, 
65.   21    L.    Ed.    798. 

But  in  Scranton  v.  Wheeler,  179  U.  S. 
141.  163.  45  L.  Ed.  126,  the  court  distin- 
guishes the  Yates  Case  and  qualifies  the 
doctrine  laid  down  therein  and  holds  that: 
"The  broad  power  with  which  congress 
i-  invested  is  not  burdened  with  the  con- 
dition  that   a    riparian    owner   whose   land 


borders  upon  a  navigable  water  of  the 
United  States  shall  be  compensated  for 
his  right  of  access  to  navigability  when- 
ever such  right  ceases  to  be  of  value 
solely  in  consequence  of  the  improvement 
of  navigation  by  means  of  piers  resting 
upon  submerged  lands  away  from  the 
shore  line?" 

Injury  to  wharf  through  location  of  har- 
bor lines. — The  action  of  Harbor  Line 
Commissioners  in  locating  the  harbor 
lines  and  filing  a  plat  in  such  manner  as 
to  include  the  outer  end  of  plaintiff's  wharf 
within  the  limits  within  which  private 
wharves  are  forbidden  does  not  of  itself 
take  any  of  the  plaintiff's  property  or  so 
injuriously  affect  it  as  to  come  within  the 
constitutional  inhibition.  Whatever  his 
rights,  they  remained  the  same  after  as 
before,  and  the  proceedings  could  not 
operate  to  constitute  a  cloud  upon  them 
from  the  standpoint  of  the  plaintiff  him- 
self, for  if  nothing  further  could  lawfully 
be  done,  the  consequences  which  he  dep- 
recated were  too  remote  to  form  the 
basis  of  decision.  Yesler  :\  Wa~diiiiL,rton 
Harbor  Line  Comm'rs,  146  U.  S.  646,656, 
36  L.    Ed.    1119. 

68.  Impairment  of  access  by  construc- 
tion of  dam. — Manigault  v.  Springs.  199 
T    S.  473.  4sr,.  50   I..    Ed.   274. 

69.  Municipal  corporation  cannot  con- 
clusively declare  wharf  a  nuisance. — Yates 
V.  Milwaukee,  in  Wall  197,  505;  19  L.  Ed. 
984.  See,  also,  Weber  v.  Hoard  of  Harbor 
Comm'rs,   IS  Wall.  57.  21   L.   Ed.  798. 
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city,  yet  the  city,  if  it  proceeds  with  due  care,  dispatch  and  skill,  is  not  bound  to 
make  recompense.  This  was  the  doctrine  at  common  law,  and  it  has  not  been 
altered,  by  the  fifth  and  fourteenth  amendments.  It  is  what  the  law  styles 
damnum  absque  injuria.70 

Power  to  Grade  and  Improve  a  Continuing  Power. — Nor  can  the  con- 
tention be  admitted  that  having  once  fixed  a  grade,  which  is  afterwards  found 
improper  and  insufficient,  the  corporation  has  exhausted  its  power,  and  has  no 
authority  to  change  the  level  or  grade,  in  order  to  keep  the  street  in  repair.  As 
the  duty  is  a  continuing  one,  so  is  the  power  necessary  to  perform  it.71 


70.  Injuries  caused  by  grading  or  im- 
proving of  streets. — Smith  v.  Washington, 
20  How.  135,  15  L.  Ed.  858;  Transpor- 
tation Co.  v.  Chicago,  99  U.  S.  635,  25  L. 
Ed.  336;  Wabash  R.  Co.  v.  Defiance,  167 
U.  S.  88,  101,  42  L.  Ed.  87;  Mead  v.  Port- 
land,   200    U.    S.    148,    160,    50   L.    Ed.    413. 

The  power  granted  by  congress  to  the 
corporation  of  the  city  of  Washington, 
"to  open  and  keep  in  repair  streets,  ave- 
nues, lanes,  alleys,  etc.,  agreeably  to  the 
plan  of  the  city,"  includes  the  power  to 
alter  the  grade  or  change  the  level  of  the 
land  on  which  the  streets  by  the  plan  of 
the  city  are  laid  out.  If.  in  the  exercise 
of  tin-  power,  an  individual  proprietor 
suffers  inconvenience  or  injury  to  his 
means  of  access,  or  is  put  to  expense, 
the  corporation  is  not  liable  in  damages. 
Smith  v.  Washington.  20  How.  135,  15  L. 
Ed.  858. 

A  municipal  corporation,  authorized  by 
law  to  improve  a  street  by  building  on 
the  line  thereof  a  bridge  over,  or  a  tunnel 
under,  a  navigable  river,  where  it  crosses 
the  street,  incurs  no  liability  for  the  dam- 
ages unavoidably  caused  to  adjoining  prop- 
erty by  obstructing  the  street  or  the  river, 
unless  such  liability  be  imposed  by  statute. 
Transportation  Co.  v.  Chicago,  99  U.  S. 
635,  25  L.   Ed.  336. 

If  the  fee  of  the  street  is  in  the  adjoin- 
ing 1<>t  owners,  the  state  has  an  easement 
to  adopt  the  street  to  easy  and  safe  pas- 
sage over  its  entire  length  and  breadth. 
When  making  or  improving  the  streets 
within  its  limits,  in  the  exercise  of  an  au- 
thority conferred  by  statute,  a  city  is  the 
agent  of  the  state,  and,  if  it  acts  within  that 
authority,  and  with  due  care,  dispatch,  and 
-kill,  is  not  at  common  law  answerable 
fur  consequential  damages.  Transporta- 
tion Co.  v.  Chicago,  99  U.  S.  635,  25  L. 
Ed.    336. 

Destruction  of  access  to  wharves  from 
street. — This  question  was  settled  in  Trans- 
portation Co.  v.  Chicago,  99  U.  S.  635, 
\\:a\,  :.'.">  I,.  Ed.  336,  which  was  an  action 
to  recover  damages  sustained  by  the  con- 
struction of  a  tunnel  under  the  Chicago 
River  along  the  line  of  La  Salle  street. 
It  appeared  that  in  the  prosecution  of  the 
work  the  plaintiff  had  suffered  threat  in- 
jury through  the  destruction  of  the 
in-  of  access  to  his  building  and 
wharves  owing  to  the  obstruction  of 
the  streel  and  the  construction  of  coffer 
dan;-  in  the  river.     It  was  held  that  the  in- 


juries were  purely  consequential,  and  that 
the  city,  being  the  agent  of  the  state,  and 
having  acted  with  due  care,  dispatch  and 
skill,  was  not  answerable  for  unavoidable 
injuries. 

Same;  where  dedicator  reserves  wharf- 
ing  privileges. — A  reservation  contained  in 
a  dedication  of  land  as  an  addition  to 
a  city,  reserving  the  wharves  and  wharf- 
ing  privileges,  is  not  to  be  construed  as 
reserving  the  right  to  construct  wharves 
in  or  upon  the  streets  and  the  extensions 
thereof  in  such  addition;  and  persons 
erecting  wharves  in  the  streets  or  their 
extensions,  under  the  alleged  authority  of 
such  reservation,  are  not  possessed  of  any 
right  of  property  of  which  they  are  de- 
prived without  due  process  when  the  same 
is  taken  or  the  access  thereto  destroyed 
without  compensation.  Mead  v.  Port- 
land. 200  TT.  S.  148.  160,  50  L.  Ed.  413. 
See,  also,  New  Orleans  v.  United  States. 
10  Pet.  662.  717.  9  L-  Ed.  573;  Barney  V. 
Keokuk,  94  U.  S.  324,  340,  24  L.  Ed.  224; 
Potomac  Steamboat  Co.  v.  Upper  Po- 
tomac Steamboat  Co..  109  U.  S.  672,  27 
L.    Ed.    1070. 

Sarre;  construction  of  ordinances  grant- 
ing wharfing  privileges. — Where  the  lands 
of  two  riparian  proprietors  lie  on  opposite 
sirles  of  a  street,  ordinances  authorizing 
them  to  construct  wharves  on  and  in  front 
of  their  properties,  but  reserving  to  the 
municipality  the  power  to  regulate  the 
whole  passage  way  of  the  street  and  any 
part  of  the  wharves  extendine  into  the 
street,  do  not  confer  upon  such  proprietors 
any  vested  rmht  or  privilege  in  the  street 
not  enjoyed  by  the  public  at  large.  Such 
owners  are  not  entitled  to  compensation. 
as  for  a  taking  of  their  property,  for  the 
injury  or  destruction  of  the  access  to 
their  wharves  incident  to  a  change  in  the 
grade  of  the  street  where,  under  the  law 
of  the  state,  the  destruction  of  an  abutting 
owner's  means  of  access  is  held  not  to 
constitute  a  taking  of  his  property  for 
which  he  is  entitled  to  compensation. 
Mead  v.  Portland,  200  U.  S.  148,  162,  50 
L.   Ed.   413. 

71.  Power  to  grade  and  improve  a  con- 
tinuing power. — Goszler  7'.  Georgetown,  6 
Wheat.  59::.  597,  5  L.  Ed.  339;  Smith  7'. 
Washington,  20  How.  135,  its,  ir,  [_,.  Ed, 
85  ■  PnUimore  v.  Baltimore  Trust,  etc., 
Co  .  166  U.  S  673,  tl  L.  Ed.  I  160;  Wabash 
R.  Co.  .-.  Defiance,  167  U.  S.  88,  42  L.  Ed. 
87-    Mead  v.    Portland,    200   U.    S.    148,   50 
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(bbb)  Injuries  from  Railroads  and  Other  Structures  in  Streets — (aaaa)  /;; 
the  District  of  Columbia.- — Undoubtedly  a  railway  over  the  public  highways  of 
the  District  of  Columbia,  including  the  streets  of  the  city  of  Washington  may 
be  authorized  by  congress,  and  if,  when  used  with  reasonable  care,  it  produi 
only  that  incidental  inconvenience  which  unavoidably  follows  the  additional 
occupation  of  the  streets  by  its  cars  with  the  noises  and  disturbances  necessaril) 
attending  their  use,  no  one  can  complain  that  he  is  incommoded.  Whatever 
consequential  annoyance  may  necessarily  fellow  from  the  running  of  cars  on  the 
mad  with  reasonable  care  is  damnum  absque  injuria.  The  private  inconvenience 
in  such  case  must  be  suffered  for  the  public  accommodation.72  But  it  admit- 
indeed  of  grave  doubt  whether  congress  could  authorize  the  company  to  oc- 
cupy and  use  any  premises  within  the  city  limits,  in  a  way  which  would  sub- 
ject others  to  physical  discomfort  and  annoyance  in  the  quiet  use  and  enjoy- 
ment of  their  property  and  at  the  same  time  exempt  the  company  from  the 
liability  to  suit  for  damages  or  compensation,  to  which  individuals  acting  without 
such  authority  would  be  subject  under  like  circumstances.  The  acts  that  a 
legislature  may  authorize,  which,  without  such  authorization  would  constitute 
nuisances,  are  those  which  affect  public  highways,  or  public  streams,  or  mat- 
ters in  which  the  public  have  an  interest  and  over  which  the  public  have  control. 
The  legislative  authorization  exempts  only  from  liability  to  suits,  civil  or  crim- 
inal, at  the  instance  of  the  state ;  it  does  not  affect  any  claim  of  a  private  citizen 
for  damages  for  any  special  inconvenience  and  discomfort  not  experienced  by 
the   public   at   large.73 

ibbbb)  In  the  States: — In  the  states  the  extent  of  an  abutting  owner's  rights 
and  the  incidents  of  his  ownership  are  regulated  by  the  law  of  the  state. 
Whether  or  not  he  is  entitled  to  compensation  in  a  given  case,  therefore,  de- 
pends upon  the  extent  of  his  property  rights  as  defined  by  state  law.74  If  under 
the  constitution  and  laws  of  the  state  consequential  damages  to  propertv  re- 
sulting fran  the  erection  of  a  structure  in  the  street  is  damnum  absque  injuria, 
then  the  owner  of  such  propertv  cannot  be  said  to  be  deprived  of  any  property  in 
violation  of  the  due  process  clause  of  the  fourteenth  amendment.7" 


L.  Ed.  413.  See.  also,  New  York  State 
V.  Squire,  145  U.  S.  175,  191,  36  L.  Ed.  666. 
So  it  has  been  held  that  where  the 
mayor  and  city  council  had  power  to  regu- 
late the  occupation  of  the  streets,  lanes 
and  alleys  in  a  city  by  railway  and  other 
tracks,  it  had  the  power  to  compel  the  re- 
moval of  a  double  track  street  railway, 
the  construction  of  which  it  had  pre- 
viously authorized,  and  the  substitution 
of  a  single  track  railway  therefor.  Balti- 
more v.  Baltimore  Trust,  etc.,  Co.,  166  U. 
S.    673,   41    L.    Ed.    1160. 

72.  Railroads  in  streets;  in  District  of 
Columbia. — Baltimore,  etc.,  R.  Co.  v.  Fifth 
Baptist  Church,  108  U.  S.  317,  331,  27  L- 
Ed.   739. 

73.  Same. — Baltimore,  etc.,  R.  Co.  v. 
Fifth  Baptist  Church,  108  U.  S.  317,  332, 
27    L.    Ed.    739. 

74.  Rights  of  abutting  owner  as  af- 
fected by  state  law. — Barney  v.  Keokuk, 
94  U.  S.  324,  24  L.  Ed.  224;  New  York 
Elevated  R.  Co.  v.  Fifth  N'at.  Bank.  135 
U  S.  432,  442.  34  L.  Ed.  231;  Marchant  V. 
Pennsylvania  R.  Co..  153  U.  S.  380.  389, 
38  L,.  Ed.  751;  Meyer  v.  Richmond.  172  U. 
S.  82,  43  L.  Ed.  374;  Saner  v.  New  York 
City,    206    U.    S.    536.    548.    51     1,.    Ed.    117'. 

.    also.    Mead    v.    Portland,    200    U.    S. 
148,    162.    50    L.    Ed.   413. 


"The  right  of  an  owner  of  land  abutting 
on  public  highways  has  been  a  fruitful 
source  of  litigation  in  the  courts  of  al 
the  states,  and  the  decisions  have  beer, 
conflicting-,  and  often  in  the  same  state 
irreconcilable  in  principle.  The  courts 
have  modified  or  overruled  their  own  de- 
cisions, and  each  state  has  in  the  end 
fixed  and  limited,  by  legislation  or  ju- 
dicial decision,  the  rights  of  abutting  own- 
ers in  accordance  with  its  own  view  of 
the  law  and  public  policy.  As  has  al- 
ready been  pointed  out,  the  federal  su- 
preme court  has  neither  the  right  nor  the 
duty  to  reconcile  these  conflicting  deci- 
sions nor  to  reduce  the  law  of  the  various 
states  to  a  uniform  rule  which  it  -hall 
announce  and  impose.  1'pon  the  ground, 
then,  that  under  the  law  of  New  York. 
as  determined  by  its  highest  court,  the 
plaintiff  never  owned  tin-  easements  which 
he  claimed,  and  that  therefore  there  was 
i),.  property  taken,  we  hold  that  no  vio- 
lation of  the  fourteenth  amendment  is 
shown."  Saucr  v.  New  York  City,  206  U 
S.  536,  548,  51    L.  Ed.   117'-,. 

75.  Where  injury  damnum  absque  in- 
juria under  state  law.  Barney  v  Keokuk, 
04  U  S  324,  "i  1.  Ed.  22 1:  New  York 
Elevated  R.  Co.  v.  fifth  Nat  Bank.  L35 
U.  S.  432,   140,  ::i   L,.  Ed    :.':;i  .   Marchant  i 
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(bb)  Where  Constitution  Forbids  the  Damaging  as  Well  as  the  Taking  of 
Property. — Under  a  constitutional  provision  which  prohibits  the  damaging  as 
well  as  the  taking  of  private  property  for  public  use  without  just  compensation, 
a  recovery  may  be  had  in  all  cases  where  private  property  has  sustained  a  sub- 
stantial damage  by  the  making  and  using  an  improvement  that  is  public  in  its 
character — that   is,   it  does   not   require'  that   the   damage   shall   be  caused   by   a 


Pennsylvania  R.  Co..  153  U.  S.  3S0,  38  L, 
Ed.  751;  Meyer  v.  Richmond,  172  U.  S. 
95,  13  L.  Ed.  374;  Mead  v.  Portland, 
200  TJ.  S.  148,  1G2,  50  L.  Ed.  413;  Sauer  v. 
New  York  City,  206  U.  S.  536,  547,  51  L. 
Ed.   1176. 

Elevated  railroads. — Consequential  in- 
jury created  by  smoke,  dust  and  noise  in- 
cident to  the  operation  of  an  elevated 
railway  on  its  own  property,  across  and 
on  the  opposite  of  the  street  from  the 
plaintiffs  property,  does  not  constitute  a 
taking  within  the  meaning  of  the  four- 
teenth amendment.  Marchant  v.  Penn- 
sylvania R.  Co.,  153  U.  S.  380,  390,  38  L. 
Ed.    751. 

And  the  decision  of  a  state  court  of 
last  resort,  construing  the  provision  of  the 
state  constitution  relating  to  compensa- 
tion for  property  Uken,  damaged,  injured, 
or  destroyed  as  rehiring  compensation  to 
be  made  to  those  abutters  who  suffered 
direct  and  immediate  injury  through  the 
destruction  of  their  access  to  and  from 
the  street  by  the  construction  of  an  ele- 
vated railroad  therein,  but. as  not  requir- 
ing compensation  to  be  made  to  those 
who  suffered,  not  from  the  construction 
of  the  railroad  on  the  street  on  which 
their  property  abutted,  but  from  the  in- 
juries consequential  to  the  operation  of 
the  railroad,  as  constructed  upon  its  own 
property  on  the  other  side  of  the  street 
from  the  complainant's  premises,  was  not 
unconstitutional  as  depriving  the  com- 
plainant in  the  latter  case  of  his  property 
without  due  process  of  law.  Marchant  v. 
Pennsylvania  R.  Co.,  153  U.  S.  380,  390, 
38  L.  Ed.  751.  See,  also,  Meyer  v.  Rich- 
mond,   172   U.   S.   82.   95,   43    L.    Ed.    374. 

Same;  New  York  elevated  railroad 
cases. —  In  an  early  case  it  was  stated  that 
the  law  of  the  state  of  New  York,  as  de- 
clared by  the  court  of  appeals,  appeared 
to  be  as  follows:  An  elevated  railroad 
erected  in  and  over  a  street  pursuant  to 
the  statutes  of  the  state,  and  with  due 
compensation  to  the  owners  of  property 
taken  for  the  purpose,  is  a  lawful  struc- 
ture. The  owners  of  land-  abutting  on  a 
-treet  in  the  city  of  New  York,  have  an 
easement  of  way.  and  of  light  and  air, 
over  it;  and.  through  a  bill  in  equity  for 
an  injunction,  may  recover  of  the  ele- 
vated railroad  company  full  compensation 
for  the  permanent  injury  to  his  easement; 
but,  in  an  action  at  law.  cannot,  without 
the  defendant's  acquiescence,  recover 
permanent  damages,  measured  by  the 
diminution  in  value  of  their  property,  but 
can  recover  such  temporary  damages  only 
as  they  have  sustained  to  the  time  of  com- 
mencing the  action.     New  York   Elevated 


R.   Co.  v.   Fifth  Nat.  Bank,  135  U.  S.  432, 
440,   34    L.    Ed.   231. 

In  the  case  cited,  it  was  held  that  an 
instruction  which  allowed  the  jury  to 
award  a  fair  compensation  for  the  dis- 
comforts and  inconveniences  in  the  oc- 
cupation of  the  plaintiff's  building,  caused 
by  the  existence  of  the  defendant's  struc- 
ture in  front  of  it.  independently  of  the 
running  of  trains  thereon,  was  suffi- 
ciently favorable  to  the  defendant  railroad 
company.  New  York  Elevated  R.  Co.  v. 
Fifth  Nat.  Bank,  135  U.  S.  432,  442,  34  L. 
Ed.    231. 

This  doctrine  was  reaffirmed  in  later 
cases,  and  it  was  held  that  the  easements 
of  light,  air  and  access  as  appurtenant  to 
abutting  lots  were  as  much  property  as 
the  lots  themselves,  and  that  they  could 
not  be  taken  or  destroyed  without  just 
compensation  being  made  as  required  by 
the  due  process  clause  of  the  fourteenth 
amendment.  Muhlker  v.  New  York,  etc., 
R.  Co.,  l--,7  U.  S.  544,  569,  49  L.  Ed.  872, 
followed  in  Birrell  v.  New  York,  etc.,  R. 
Co..  198  U.  S.  390,  49  L.  Ed.  1096;  Siegel 
v.  New  York,  etc.,  R.  Co.,  200  TJ.  S.  615. 
50  L.   Ed.   621. 

In  the  cases  last  cited  it  was  held  that 
an  elevated  railroad  upon  which  cars  pro- 
pelled by  steam  engines  which  generated 
sjas,  steam  and  smoke,  and  distributed  in 
the  air  cinders,  dust,  ashes  and  other  dele- 
terious substances,  interrupting  the  free 
passage  of  li^ht  and  air  to  and  from  ad- 
joining premises,  constituted  a  taking  of 
the  easement  for  which  the  owner  of  the 
adjoining  property  was  entitled  to  com- 
pensation. Muhlker  v.  New  York,  etc.,  R. 
Co..  197  U.  S.  544.  49  L.  Ed.  872,  followed 
in  Birrell  v.  New  York,  etc..  R.  Co.,  L9S 
U.  S.  390,  49  L.  Ed.  1096:  Siegel  v.  New 
York,  etc.,  R.  Co..  200  TJ.  S.  615,  50  L.  Ed. 
621. 

Nor  could  an  elevated  railroad  com- 
pany escape  the  duty  of  making  compen- 
sation in  such  case  upon  the  ground  that 
by  the  elevation  of  its  roadbed  from  the 
surface  of  the  street  into  the  air  the  abut- 
ting owner's  easement  of  access  was  im- 
proved and  restored,  and  that  the  plain- 
tiff was  thereby  compensated  for  the  in- 
jury to  his  easement  of  light  and  air.  Both 
easements  were  held  to  he  inseparable  at- 
tributes of  property  and  equally  neces- 
sary to  its  enjoyment,  and  neither  de- 
pendent upon  the  other;  the  owner,  it 
was  said,  derived  no  benefit  from  the  im- 
provement or  restoration  of  his  easement 
of  access  if  the  property  was  to  be  at  the 
same  time  rendered  valueless  and  unin- 
habitable by  the  destruction  of  the  ease- 
ment   of   light    and    air.      Muhlker   v.    New 
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trespass,  or  an  actual  physical  invasion  of  the  owner's  real  estate,  but  if  the 
construction  and  operation  of  the  railroad  or  other  improvement  is  the  cause  of 
the   damage,   though   consequential,  the  party  may  recover.70 

(s)    Mine  Inspection. — See  ante.  "Temporary  Injuries."  VI,  D,  2,  h.  (4),   (p). 

(5)     Purpose    for    Which    Property    May    Be    Taken — (a-)     Public    Purp 
Only. — "There  is  no   specific   prohibition   in   the   federal   constitution   which 
upon  the  states  in  regard  to  their  taking  private  property  for  any  but  a  public 
Nevertheless,  it   is  a   fundamental  principle  in   American  jurisprudence 


use 


York.  etc..  R.  Co.,  197  U.  S.  544,  49  L. 
Ed.  872,  followed  in  Birrell  v.  New  York, 
etc.,  R.  Co..  198  U.  S.  390,  49  L.  Ed.  1096; 
Siegel  v.  New  York,  etc.,  R.  Co.,  200  U. 
S.  615,   50   L.   Ed.   621. 

Since  the  above  cases  were  decided, 
however,  it  has  been  held  that:  "The 
erection  over  a  street  of  an  elevated 
viaduct,  intended  for  general  public  travel, 
and  not  devoted  to  the  exclusive  use  of 
a  private  transportation  corporation,  is  a 
legitimate  street  improvement  equivalent 
to  a  change  of  grade;  and  as  in  the  case 
of  a  change  of  grad«,  an  owner  of  land 
abutting  on  the  street  is  not  entitled  to 
damages  for  the  impairment  of  access  to 
his  land  and  the  lessening  of  the  circula- 
tion of  light  and  air  over  it."  As  against 
such  an  improvement,  the  plaintiff  had  no 
such  easements  and  there  was  no  prop- 
erty taken.  Saner  v.  Xew  York  City,  206 
U.  S.  536,   544,   51   L.   Ed.    1176. 

In  other  words,  under  the  law  of  New 
York,  an  owner  of  land  abutting  on  the 
street  has  easements  of  access,  light  and 
air  as  against  the  erection  of  an  elevated 
roadway  by  or  for  a  private  corporation 
for  its  own  exclusive  purposes,  but  he  has 
no  such  easements  as  against  the  public 
use  of  the  streets  for  any  structures  which 
may  be  erected  upon  the  street  to  sub- 
serve and  promote  that  public  use.  The 
same  law  which  declares  the  easements 
defines,  qualifies  and  limits  them.  Such 
questions  must  be  for  the  final  determina- 
tion of  the  state  court.  It  has  authority 
to  declare  that  the  abutting  landowner 
has  no  easement  of  any  kind  over  the 
abutting  street;  it  may  determine  that  he 
has  a  limited  easement;  or  it  may  de- 
termine that  he  has  an  absolute  and  un- 
qualified easement.  Sauer  v.  New  York 
Citv.  206  U.  S.   536,  547,  51   L-   Ed.  1176. 

The  Xew  York  Elevated  Railway  cases, 
cited  supra,  are  not  authority  against  this 
view,  for  they  recognize  and  affirm  this 
very  doctrine,  but  hold  that  the  construc- 
tion and  maintenance  on  the  street  of  an 
elevated  railroad  operated  by  steam,  and 
which  was  not  open  to  the  public  for 
purposes  of  travel  and  traffic,  was  a  per- 
version of  the  street  from  street  uses, 
and  imposed  upon  it  an  additional  servi- 
tude, which  entitled  abutting  owners  to 
damages.  Sauer  v.  Xew  York  City,  206  U. 
S.   536.   544,   51    L.   Ed.   1176. 

Surface  railway  in  street;  Iowa  doc- 
trine.— It  is  held  in  Iowa  that  although 
no  permanent  obstruction,  like  a  depot 
building,  can   be  erected  on  the  streets  of 


the  town,  they  may,  by  public  authoritv. 
be  occupied  by  railway  tracks  without 
consent  of  the  adjacent  proprietor.  a->  i 
without  compensation,  whether  the  fee  of 
the  streets  be  in  him  (as  in  the  city  of 
Keokuk)  or  in  a  third  person.  Barney  v 
Keokuk,  94  U.  S.  324,  24  L.  Ed.  224. 

There  is  no  substantial  difference  be- 
tween streets  in  which  the  legal  title 
in  private  individuals  and  those  in  which 
it  is  in  the  public,  as  to  the  rights  of  the 
public  therein.  Barney  v.  Keokuk,  94  U. 
S.    324,   24   L.    Ed.    224. 

Injury  to  business  and  to  rental  valre 
of  property  by  reason  of  permanent  ob- 
struction.— Where,  under  the  state  law.  as 
construed  by  the  highest  court  of  the 
state,  an  abutting  owner  has  no  property 
right  in  the  street  which  entitles  him  to 
compensation  for  the  depreciation  in  the 
rental  or  other  value  of  his  property 
consequent  upon  the  obstruction  of  traffic 
in  said  street  by  a  permanent  structure 
placed,  under  the  authority  of  the  city,  in 
another  part  of  the  street,  and  not'op- 
posite_  his  property,  he  has  none  under 
the  fourteenth  amendment.  Mever  v. 
Richmond,  172  U.  S.  82,  94.  43  L.  Ed 
374. 

Access  to  wharves. — See  ante,  "Injuries 
Caused  bv  the  Grading  and  Improving  of 
Streets,"  VI,  D,  2,  b,  (4).  (r),  (aa),  (aaa). 

76.  Where  constitution  forbids  the  dam- 
aging as  well  as  the  taking  of  property. — 
Chicago  v.  Taylor,  125  U.  S.  161,  168.  31 
L.    Ed.    638. 

Thus  the  owner  of  a  lot  used  as  a  coal 
yard  is  entitled,  under  a  provision  V 
bidding  the  damaging  as  well  as  the  talc- 
ing of  private  property,  to  recover  dam- 
ages for  injury  occasioned  bv  a  partial 
cutting  off  of  his  means  of  ingress  and 
egress  by  the  construction  of  a  viaduct  in 
the  street  adjacent  thereto.  Chicago  V. 
Taylor.  125  U.  S.  161,  31  I..  Ed.  638.  And 
the  use  of  a  street  by  a  railroad  company 
as  a  site  for  its  track,  under  legislative  or 
municipal  authority,  when  it  int<' 
with  the  rights  of  adjoining  lot  owners  to 
use  the  street  as  a  means  of  ingress  and 
egress,  subjects  the  railroad  company  to 
an  action  for  damages  on  account  of  the 
diminution  of  the  value  of  the  property 
caused  by  Mich  use.  Hot  Springs  R.  (' 
v.  Williamson,  136  U.  S.  121,  130,  34  I.  Ed. 
355. 

77.  No  soecific  prohibition. — FaHbroi  k 
Irrigation  Dist.  v.  Bradley,  164  U.  S.  112, 
158,    41    L.    Ed.    369. 
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that  private  property  cannot  be  taken  by  the  government,  national  or  state, 
except  for  purposes  which  are  of  a  public  character,  although  such  taking  be 
accompanied  by  compensation  to  the  owner.  That  principle,  the  supreme  court 
lias  said,  grows  out  of  the  essential  nature  of  all  free  governments.  Any  state 
enactment  in  violation  of  this  principle  is  inconsistent  with  the  due  process  of 
law    prescribed    by    the    fourteenth    amendment.78 

Act  Transferring  One  Man's  Estate  to  Another  Not  an  Exercise  of 
Legislative  Power. — There  is  no  such  thing,  it  has  been  said,  in  the  theory 
of  our  governments,  state  and  national,  as  unlimited  power  in  any  of  their 
branches.  The  executive,  the  legislative,  and  the  judicial  departments  are  all 
of  defined  and  limited  powers.  There  are  limitations  which  arise  out  of  the 
essential  nature  of  all  free  governments ;  implied  reservations  of  individual 
rights,  without  which  the  social  compact  could  not  exist,  and  which  are  respected 


78.  But  property  to  be  taken  only  for 
public  purpose. — Charles  River  Bridge  v. 
Warren  Bridge,  11  Pet.  420,  642,  9  L.  Ed. 
773;  Hepburn  v.  Griswold,  8  Wall.  603, 
623,  19  L.  Ed.  513;  Township  of  Pine 
Grove  v.  Talcott,  19  Wall.  666,  676,  22  L- 
Ed.  227;  Loan  Ass'n  v.  Topeka,  20  Wall. 
€55,  22  L.  Ed.  455;  Board  of  Comm'rs  v. 
Lucas,  93  U.  S.  108,  114,  23  L.  Ed.  822; 
Cole  v.  La  Grange,  113  U.  S.  1,  6,  28  L. 
Ed.  896;  Kaukauna  Water  Power  Co.  v. 
Green  Bay,  etc.,  Canal  Co.,  142  U.  S.  254, 
273,  35  L.  Ed.  1004;  Fallbrook  Irrigation 
Dist.  v.  Bradley,  164  U.  S.  112.  158,  41  L. 
Ed.  369;  Missouri  Pac.  R.  Co.  v.  Ne- 
braska, ex  rel.  Board  of  Transportation, 
164  U.  S.  403,  41  L.  Ed.  4S9;  Chicago,  etc., 
R.  Co.  v.  Chicago,  166  U.  S.  226,  41  L. 
Ed.  979;  San  Diego  Land,  etc.,  Co.  v.  Na- 
tional City,  174  U.  S.  739,  754,  43  L-  Ed. 
1154;  Smyth  v.  Ames.  169  U.  S.  466,  525, 
L.  Ed.  S19;  Madisonville  Tract.  Co.  v. 
St  Bernard  Mill.  Co..  196  U.  S.  239,  49  L 
Ed.  462.  See,  also,  the  titles  CONSTI- 
TUTIONAL LAW.  vol.  4,  pp.  223,  437; 
EMINENT  DOMAIN. 

Private  property  cannot  be  taken  at  all 
I  i  any  one's  private  use.  Kaukauna 
Water  Power  Co.  v.  Green  Bay,  etc., 
Canal  Co.,  L42  I".  S.  254,  "7::.  35  L.  Ed. 
1004. 

Speaking  of  the  right  of  the  govern- 
ment to  appropriate  the  private  property 
of  one  class  of  citizens  to  the  use  of  an- 
i  ther  class,  Chief  Justice  Chase,  deliver- 
ing the  majority  opinion  in  Hepburn  v. 
Griswold,  8  Wall.  603,  623,  19  L.  Ed.  513, 
says,  concerning  the  fifth  amendment: 
■'It  does  not  in  terms  prohibit  legislation 
which  appropriates  the  private  property 
of  one  class  of  citizens  to  the  use  of  an- 
•  ther  class:  but  if  such  property  cannot 
be  taken  for  the  benefit  of  all,  without 
mpensation,  it  i^  difficult  to  understand 
1  ow  it  can  be  so  taken  for  the  benefit  of 
a  part  without  violating  the  spirit  of  the 
prohibition." 

"If  the  purpose  be  public  the  taking 
may  be  outright,  provided  reasonable, 
certain  and  adequate  provision  is  made, 
at  the  time  of  appropriation,  to  ascertain 
and   secure  the  compensation   to  be   made 


to  the  owner.  Cherokee  Nation  v.  South- 
ern Kansas  R.  Co.,  135  U.  S.  641,  659,  31 
L.  Ed.  295;  Sweet  v.  Rechel,  159  U.  S. 
380,  399,  40  L.  Ed.  188;  Western  Union 
Tel.  Co.  v.  Pennsylvania  R.  Co.,  195  L 
S.  540,  49  L  Ed.  312."  Madisonvill. 
Traction  Co.  v.  St.  Bernard  Min.  Co.,  19  , 
U.    S.    239,    252,   49    L.    Ed.    462. 

See,  however,  upon  this  point,  the  Ian 
guage  of  Mr.  Justice  Shiras,  delivering  the 
opinion  of  the  court  in  Green  Bay,  etc.. 
Canal  Co.  v.  Patten  Paper  Co.,  172  U.  S. 
58,  76,  43  L.  Ed.  364:  "We,  of  course, 
must  accept  the  doctrine  of  the  supreme 
court  of  Wisconsin,  that  it  would  not  be 
competent  even  for  the  legislature  to  leg- 
alize such  structure  for  private  purposes. 
Such  a  question  is  for  the  state  tribunals." 

On  the  other  hand,  however,  it  was  said 
in  the  same  opinion:  "Upon  the  other 
hand  it  is  probably  true  that  it  is  beyond 
the  competency  of  the  state  to  appropriate 
to  itself  the  property  of  individuals  for 
the  sole  purpose  of  creating  a  water 
power  to  be  leased  for  manufacturing  pur- 
poses. This  would  be  a  case  of  taking 
the  property  of  one  man  for  the  benefit 
of  another,  which  is  not  a  constitutional 
exercise  of  the  right  of  eminent  domain." 
Green  Bay,  etc.,  Canal  Co.  v.  Patten  Pa- 
per   Co.,    172   U.   S.  58.  77,   43   L.   Ed.   364. 

Under  state  constitutions. — The  consti- 
tution of  Missouri  begins  with  a  declara- 
tion of  rights,  the  sixteenth  article  of 
which  declares  that  "no  private  property 
ought  to  be  taken  or  applied  to  public 
use  without  just  compensation."  This 
clearly  presupposes  that  private  property 
cannot  be  taken  for  private  use.  Cole  v. 
La  Grange,  113  U.  S.  1,  7,  28  L.  Ed.  896. 

The  second  and  fourteenth  clauses  of 
article  eighteen  of  the  constitution  of 
Michigan  (adopted  A.  D.  1850),  prescrib- 
ing that  when  private  property  is  taken 
for  public  use  just  compensation  shall  be 
made  to  the  owner,  relate  to  the  exercise 
of  the  right  of  eminent  domain;  they  have 
no  application  to  the  question  whether 
or  not  a  township  subscription  in  aid  of 
a  railroad  enterprise  operates  to  take  pri- 
vate property  for  a  public  use.  Pine  Grove 
Tp.  V.  Talcott,  19  Wall.  666,  675,  22  L.  Ed. 
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by  all  governments  entitled  to  the  name.70  Among  these  is  the  limitation  of  the 
rights  of  taxation  and  eminent  domain,  that  they  can  be  exercised  only  in  aid  of 
a  public  object  which  is  within  the  purpose  for  which  governments  are  estab- 
lished. "The  general  grant  of  legislative  power  in  the  constitution  of  a  state 
does  not  enable  the  legislature,  in  the  exercise  either  of  the  right  of  eminent 
domain,  or  of  the  right  of  taxation,  to  take  private  property,  without  the  own- 
er's consent,  for  any  but  a  public  object.  Nor  can  the  legislature  authorize 
counties,  cities  or  towns  to  contract,  for  private  objects,  debts  which  must  be 
paid  by  taxes."80  Though  the  line  which  distinguishes  the  public  use  for  which 
taxes  may  be  assessed  from  the  private  use  for  which  they  may  not,  is  not  al- 
ways easy  to  discern,  yet  it  is  the  duty  of  the  courts,  where  the  case  falls  clearly 
within  the  latter  class,  to  interpose  when  properly  called  on  for  the  protection 
of  the  rights  of  the  .citizen,  and  aid  to  prevent  his  private  property  from  being 
unlawfully  appropriated  to  the  use  of  others. S1 

Remote  or  Collateral  Benefit  to  Public  Not  Sufficient. — The  power  to 
tax  cannot  be  exercised  in  aid  of  enterprises  strictly  private,  though  in  a  re- 
mote or  collateral  way  the  local  public  may  be  benefited  thereby.82 

(b)  JJ'liat  Constitutes  a  Taking  for  a  Public  Purpose — faa)  Determination 
of  Character  of  Use;  Functions  of  Courts  and  Legislature. — See  the  titles 
Constitutional  Law,  vol.  4,  pp.  224,  265,  266;   Eminent  Domain. 

(bb)  As  Affected  by  Local  Conditions;  Power  of  State  to  Declare  Purpose 
Public. — In  determining  whether  a  statute  is  unconstitutional  as  taking  property 
for  a  private  purpose  or  without  due  process  of  law,  regard  must  often  be  had 
to  the  condition  existing  in  the  state.  The  laws  and  policy  of  a  state  may  be 
framed  and  shaped  to  suit  its  conditions  of  soil,  climate,  business,  leading  in- 
dustries, etc. ;  and  having  regard  to  these  matters,  it  may  often  be  that  what 
would  constitute  a  taking  of  property  for  a  private  purpose  or  without  due  proc- 


79.  Implied  reservations;  acts  trans- 
ferring one  person's  estate  to  another. — 
Loan  Ass'n  v.  Topeka.  20  Wall.  655,  22 
L.    Ed.   45.5. 

80.  Same. — Wilkinson  v.  Leland,  2  Pet. 
627,  657,  658,  7  L.  Ed.  542;  Loan  Ass'n  v. 
Topeka,  20  Wall.  655,  22  L.  Ed.  455;  David- 
son v.  New  Orleans,  96  U.  S.  97,  102,  24 
L.  Ed.  616;  Hurtado  v.  California,  110  U. 
S.  516,  535,  28  L.  Ed.  232;  Cole  v.  La 
Grange.  113  U.  S.  1,  6,  28  L.  Ed.  896;  Fall- 
brook  Irrigation  Dist.  v.  Bradley,  164  U. 
S.  112,  158,  161.  41  L.  Ed.  3-69;  Missouri 
Pac.  R.  Co.  v.  Nebraska,  164  U.  S.  403, 
417.   41    L-    Ed.    489. 

"It  is  not  every  act,  legislative  in  form, 
that  is  law.  Law  is  something  more  than 
mere  will  exerted  as  an  act  of  power.  It 
mtist  be  not  a  special  rule  for  a  particular 
person  or  a  particular  case,  but,  in  the 
language  of  Mr.  Webster,  in  his  familiar 
definition,  'the  general  law,  a  law  which 
hears  before  it  condemns,  which  pro- 
ceeds upon  inquiry,  and  renders  judgment 
only  after  trial,'  so  'that  every  citizen  shall 
hold  his  life,  liberty,  property  and  im- 
munities under  the  protection  of  the  gen- 
eral rules  which  govern  society,'  and  thus 
excluding,  as  not  due  process  of  law,  acts 
of  attainder,  bills  of  pains  and  penalties, 
acts  of  confiscation,  acts  reversing  judg- 
ments, and  acts  directly  transferring  one 
man's  estate  to  another,  legislative  judg- 
ments and  decrees,  and  other  similar 
special,  partial  and  arbitrary  exertions  of 
power   under    the   forms    of     legislation." 

5  U  S  Knc  -39 


Hurtado  v.   California,   110  U.   S.   516,  535, 
28    L.    Ed.    232. 

An  act  which  undertakes  in  express 
terms,  or  which  so  operates,  as  to  trans- 
fer the  property  of  A  to  B,  without  his 
consent,  impairs  the  vested  right  of  A 
to  hold  ar  '  mjoy  his  property  in  accord- 
ance with  .lie  law  of  the  land,  and  is  un- 
constitutional, null  and  void.  Terrett  v. 
Taylor,  9  Cranch  43.  3  L.  Ed.  650;  Dart- 
mouth College  v.  Woodward,  4  Wheat. 
518,  4  L.  Ed.  629;  Society  for  the  Propaga- 
tion of  the  Gospel  7'.  New  Haven.  8 
Wheat.  464,  5  L-  Ed.  662;  Wilkinson  v. 
Leland.  2  Pet.  627.  657.  658,  7  L.  Ed.  542; 
Webster  v.  Cooper.  14  How.  488,  14  L. 
Ed.  510;  Loan  Ass'n  v.  Topeka.  20  Wall. 
655.  22  L.  Ed.  455.  And  see  Calder  V. 
Bull.  3  Dall.  386,  388.  1  L.  Ed.  648; 
Fletcher  v.  Peck.  6  Cranch  87,  3  L.  Ed. 
162;  Pawlct  v.  Clark,  9  Cranch  292,  3  L. 
Ed.   735. 

"The  use  for  which  private  property  is 
to  be  taken  must  be  a  public  one.  whether 
the  taking  be  by  the  exercise  of  the  right 
of  eminent  domain  or  by  that  of  taxation. 
Cole  v.  La  Grange.  113  U.  S.  1,  2S  L.  Ed. 
896."  Fallbrook  Irrigation  Dist.  v.  Brad- 
ley,  164   U.   S.    112.    L61,    11    I.     Ed.    369. 

81.  Courts  to  prevent  taking  of  prop- 
erty for  private  use. — Loan  \--'n  v.  To- 
peka. 20  Wall.  655,  22   I..    Ed.    155. 

82.  Remote  or  collateral  benefit  not 
sufficient. — Loan  Ass'n  v.  Topeka,  20 
Wall.  055,  22  L.  Ed.   155. 
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ess  in  one  state  would  not  be  so  in  another.83  Speaking  generally,  it  is  for  the 
state,  having  regard  to  the  necessities  arising  out  of  local  conditions,  to  declare, 
primarily  and  exclusively,  for  what  local  public  purposes  private  property  within 
its  limits  may  be  taken  upon  compensation  to  the  owner,  as  well  as  to  prescribe 
the  mode  in  which  it  may  be  condemned  and  taken.84 

Power  of  Federal  Courts ;  Removal  of  Causes,  etc. — This  being  true, 
a  federal  circuit  court  cannot  have  property  condemned  for  local  public  purposes, 
if  the  state  has  not  previously,  by  statute,  authorized  its  condemnation.  After 
the  removal  of  a  case  of  condemnation  from  a  state  court,  the  federal  court 
would  proceed  under  the  sanction  of  state  legislation.  It  would  enforce  the 
state  law,  unless  that  law  authorized  the  appropriation  of  private  property  fi  r 
purposes  that  were  not  really  of  a  public  nature.  So  far  as  authority  to  take 
the  property  for  local  public  purposes  was  concerned,  tfye  circuit  court  could 
not  enforce  any  other  than  the  state  law.  It  would  respect  the  sovereign  power 
of  the  state  to  define  the  legitimate  public  purposes  for  which  private  property 
may  be  taken,  upon  compensation  to  the  owner  being  made  or  secured.  But  at 
the  same  time  it  could  enforce,  as  of  course  it  must,  the  authority  of  the  su- 
preme law  of  the  land.85  The  state  may  not  prescribe  any  mode  of  taking  pri- 
vate property  for  a  public  purpose  and  of  ascertaining  the  compensation  to  be 
made  therefor,  which  would  exclude  from  the  jurisdiction  of  a  circuit  court  of 
the  United  States  a  condemnation  proceeding  which  in  its  essential  features  is 
a  suit  involving  a  controversy  between  citizens  of  different  states.  A  state  can- 
not, tie  up  a  citizen  of  another  state,  having  property  rights  within  its  territory 
invaded*  by  unauthorized  acts  of  its  own  officers  to  suits  for  redress  in  its  own 
courts.86     "The  right  to  remove  given  by  a  constitutional  act  of  congress  cannot 


83.  Character  of  use  as  affected  by  lo- 
cal conditions. — Ohio  Oil  Co.  v.  Indiana, 
177  U.  S.  190,  44  L.  Ed.  720;  Clark  v. 
Nash,  198  U.  S.  361,  49  L.  Ed.  1085; 
Strickley  v.  Highland  Boy  Gold  Min.  Co., 
200  U.  S-  527,  50  L.  Ed.  581;  Offieid  v. 
New  York,  etc.,  R.  Co.,  203  U.  S.  372,  51 
L.  Ed.  231;  Bacon  v.  Walker,  204  U.  S. 
311,  315,  51  L.  Ed.  499;  Bown  v.  Walling, 
204  U.   S.   320,   51    L.    Ed.   503. 

What  is  a  public  use  may  frequently 
and  largely  depend  upon  the  facts  sur- 
rounding the  subject.  "The  people  of  a 
state,  as  also  its  courts,  must  in  the  na- 
ture of  things  be  more  familiar  with  such 
facts  and  with  the  necessity  and  occasion 
for  the  irrigation  of  the  lands,  than  can 
any  one  be  who  is  a  stranger  to  the  soil 
of  the  state,  and  *  *  *  such  knowledge 
and  familiarity  must  have  their  due  weight 
with  the  state  courts."  Fallbrook  Irriga- 
tion Dist.  v.  Bradley,  164  U.  S.  112,  159, 
4  1  L.  Ed.  369."  Clark  v.  Nash,  198  U.  S. 
361,  369,  49  L.  Ed.  1085. 

84.  Power  of  state  to  declare  purpose 
public. — Fallbrook  Irrigation  Dist.  v. 
Bradley,  164  U.  S.  112,  159,  41  L.  Ed.  369; 
Madisonville  Tract.  Co.  v.  St.  Bernard 
Min.  Co.,  196  U.  S.  239,  252,  49  L.  Ed.  462; 
Clark  v.  Nash,  198  U.  S.  361,  49  L.  Ed. 
1085;  Strickley  V.  Highland  Boy  Gold 
Min.  Co.,  200  U.  S.  527,  50  L.  Ed.  581; 
Offieid  v.   New  York,  etc.,  R.  Co.,  203  U. 

172,  51    I-  Ed.  231. 
Tim.   in    Clark   v.    Nash,   198  U.   S.   361, 
49  L.  Ed.  L085,  there  was  a  recognition  oi 
the  i>"  e  to  deal  with  and 

conini'  -   laws   to  the   conditions   of 


an  arid  country  and  the  necessity  of  irri- 
gation to  its   development. 

In  Strickley  v.  Highland  Boy  Gold  Min. 
Co.,  200  U.  S.  527,  50  L.  Ed.  581,  the  court 
recognizes  the  power  of  the  state  to  work 
out  from  the  condition  existing  in  a  min- 
ing region  the  largest  welfare  of  its  in- 
habitants. 

In  Offieid  v.  New  York,  etc.,  R.  Co.,  203 
U.  S.  372,  51  L.  Ed.  231,  this  principle  was 
held  to  sustain  a  statute  providing  for  the 
compulsory  transfer  of  shares  of  stock 
within  a  corporation,  the  ownership  of 
which  stood  in  the  way  of  the  increase  of 
means  of  transportation,  and  the  public 
benefit  which  would  result  from  such  in- 
crease. 

It  is  held  that  the  implied  inhibition 
against  taking  lands  for  private  purposes, 
resulting  from  the  due  process  clause  of 
the  fourteenth  amendment,  does  not 
abridge  or  annul  the  Massachusetts  tule 
which  holds  that  riparian  owners  in  that 
state  hold  their  lands  subject  to  the  right 
of  the  state  to  authorize,  upon  just  com- 
pensation, their  flowage  in  the  develop- 
ment of  water  power  for  privately  owned 
mills.  Head  v.  Amoskeag  Mfg.  Co.,  113 
U.  S.  9,  28  L.  Ed.  889;  Otis  Co.  v.  Lud- 
low Mfg.  Co.,  201  U.  S.  140,  154,  50  L. 
Ed.    696. 

85.  Powers  of  federal  court. — Madison- 
ville Tract.  Co.  7'.  St.  Bernard  Min.  Co., 
196  U.  S.  239,  253,  49  L.   Ed.  462. 

86.  Right  to  remove  cause. — Reagan  v. 
Farmers'  I."an.  etc..  Co.,  154  IT.  S.  362, 
391,  38  L.  Ed.  1014;  Madisonville  Traction 
Co.  v.  St.  Bernard  Min.  Co.,  196  U.  S. 
239,    252,    19    L-    Ed.    462. 
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be  taken  away  or  abridged  by  state  statutes,  and  the  case  being  removed,  the 
circuit  court  would  have  power  to  so  deal  with  the  controversy  that  the  party 
could  lose  nothing  by  his  choice  of  tribunal."87 

(cc)  Universality  of  Use  Not  the  Test. — The  adequacy  or  inadequacy  of  use 
by  the  general  public  is  not  a  universal  test  in  determining  whether  or  not  a 
given  purpose  is  a  public  one  in  the  constitutional  sense.  There  might  be  ex- 
ceptional times  and  places  in  which  the  very  foundations  of  public  welfare  could 
not  be  laid  without  requiring  concessions  from  individuals  to  each  other,  upon 
due  compensation,  which  under  other  circumstances  would  be  left  wholly  to 
voluntary  consent.  In  such  unusual  cases  there  is  nothing  in  the  fourteenth 
amendment  which  prevents  a  state  from  requiring  such  concessions.  If  the 
state  constitution  restricts  the  legislature  within  narrower  bounds,  that  is  a 
local  affair,  and  must  be  left  where  the  state  court  leaves  it.88 

Requiring  Adjoining  Owners  to  Make  Concessions  for  Benefit  of  All. 
— The  power  of  the  government  to  prescribe  public  regulations  for  the  better 
and  more  economical  management  of  property  of  persons  whose  property  adjoins, 
or  which,  from  some  other  reason,  can  be  better  managed  and  improved  by  some 
joint  operation;  such  as  the  power  of  regulating  the  building  of  party  walls; 
making  and  maintaining  partition  fences  and  ditches ;  constructing  ditches  and 
sewers  for  the  draining  of  uplands  or  marshes,  which  can  more  advantageously 
be  drained  by  a  common  sewer  or  ditch,  is  a  well-known  legislative  power,  rec- 


87.  Same. — Cowley  v.  Northern  Pac.  R. 
Co.,  159  U.  S.  569,  40  L.  Ed.  263;  Court- 
ney v.  Pradt,  196  U.  S.  89,  93,  49  L.  Ed. 
398. 

88.  Universality  of  use  not  the  test. — 
Clark  v.  Nash,  198  U.  S.  361,  49  L.  Ed. 
1085;  Strickley  v.  Highland  Boy  Gold 
Min.  Co.,  200  U.  S.  527,  531,  50  L-  Ed. 
581. 

Condemnation  for  purpose  of  exploit- 
ing private  mine. — If,  in  the  opinion  of 
the  legislature  and  the  supreme  court  of 
Utah,  the  public  welfare  of  that  state  de- 
mands that  aerial  lines  between  the 
mines  upon  its  mountain  sides  and  the 
railways  in  the  valleys  below  should  not 
be  made  impossible  by  the  refusal  of  a 
private  owner  to  sell  the  right  -to  cross 
his  land,  the  constitution  of  the  United 
States  does  not  require  the  federal  su- 
preme court  to  say  that  they  are  wrong. 
Stricklev  v.  Highland  Boy  Gold  Min.  Co., 
200   U.    S.    527,   531,   50   L.    Ed.    581. 

Whether  a  statute  of  a  state  permitting 
condemnation  by  a  single  individual  for  the 
purpose  of  obtaining  water  for  his  land  or 
for  mining  should  be  held  to  be  a  con- 
demnation for  a  public  use,  and,  therefore, 
a  valid  enactment,  may  depend  upon  a 
number  of  consideration  relating  to  the 
situation  of  the  state  and  its  possibilities 
for  land  cultivation,  or  the  successful 
prosecution  of  its  mining  or  other  indus- 
tries. Where  the  use  is  asserted  to  be 
public  and  the  right  of  the  individual  to 
condemn  land  for  the  purpose  of  exercis- 
ing such  use  is  founded  upon  or  is  the 
result  of  some  peculiar  condition  of  the 
soil  or  climate,  or  other  peculiarity  of  the 
state,  where  the  right  of  condemnation  is 
asserted  under  a  state  statute,  the  supri 
court  of  the  United  States  is  always,  where 
it  can  fairly  be  done,  strongly  inclined  to 
hold  with  the  state  courts,  when  they  up- 


hold a  state  statute  providing  for  such 
condemnation.  The  validity  of  such  stat- 
utes may  sometimes  depend  upon  many 
different  facts,  the  existence  of  which 
would  make  a  public  use,  even  by  an  in- 
dividual, where,  in  the  absence  of  such 
facts,  the  use  would  clearly  be  private. 
Those  facts  must  be  general,  notorious 
and  acknowledged  in  the  state,  'and  the 
state  courts  may  be  assumed  to  be  excep- 
tionally familiar  with  them.  Clark  v. 
Nash,  198  U.  S.  361,  367,  49  L-   Ed.  1085. 

Water  for  irrigating  lands  of  single  in- 
dividuals.— The  United  States  supreme 
court  agrees  with  the  Utah  court  with  re- 
gard to  the  validity  of  the  state  statute, 
which  provides,  under  the  circumstances 
stated  in  the  act,  for  the  condemnation  of 
the  land  of  one  individual  fur  the  purpose 
of  allowing  another  individual  to  obtain 
water  from  a  stream  in  which  he  has  an 
interest,  to  irrigate  his  land,  which  other- 
wise would  remain  absolutely  valueless. 
Clark  v.  Nash,  198  U.  S.  361,  369,  49  L- 
Ed.   10S.V 

But  it  is  not  to  be  understood  by  this 
decision  as  approving  of  the  broad  propo- 
sition that  private  property  may  be  taken 
in  all  cases  where  the  taking  may  promote 
the  public  interest  and  tend  to  develop  the 
natural  resources  of  the  state.  It  simply 
says  that  in  this  particular  case,  and  upon 
the  facts  stated  in  the  findings  of  the 
court,  and  having  reference  to  the  condi- 
tions already  stated,  that  it  is  of  opinion 
that  the  us<-  is  a  public  one,  although  the 
taking  <>f  the  right  of  way  is  for  the  pur- 
pose simply  of  thereby  obtaining  the 
water  for  an  individual,  where  it  is  ab 
lutely  necessary  to  enable  him  to  m 
any  use  whatever  of  his  land,  and  which 
will  lie  valuable  and  fertile  only  if  water 
can  lie  obtained.  Clark  v.  Xash,  198  U. 
S.  361,  •'!''.'.».  -19   I..    Ivl.    If- 
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oCTnized  and  treated  of  by  all  jurisconsults  and  writers  upon  law  through  the 
civilized  world.  The  legislature  has  power  to  regulate  these  subjects,  either  by- 
general  law,  or  by  particular  laws  for  certain  localities  or  particular  and  de- 
fined tracts  of  land.  The  principle  of  them  all  is,  to  make  an  improvement 
common  to  all  concerned,  at  the  common  expense  of  all.  This  was  an  ancient 
and  well-known  exercise  of  legislative  power,  and  may  well  be  considered  as  in- 
cluded in  the  grant  of  legislative  power  in  the  constitution.89 

(dd)  Drainage  Acts. — The  drainage  of  large  bodies  of  swamp  and  over- 
flowed lands,  the  reclamation  of  which  may  promote  the  health  and  industries 
of  the  community,  has  been  held  to  be  a  public  purpose.90  Private  interests  are 
subservient  to  the  right  of  the  state  in  the  exercise  of  the  police  power  to  carry 
out  a  system  of  drainage  designed  to  benefit  and  protect  the  public  health  from 
the  injuries  arising  from  swamp  and  overflowed  lands,  and  except  where  prop- 
erty is  taken  for  which  compensation  must  be  paid,  such  interests  must  give 
way  to  any  general  scheme  for  the  reclamation  or  improvement  of  such  lands.91 
The  drainage  of  large  bodies  of  swamp  and  overflowed  lands,  even  though  done 
for  the  purpose  of  reclaiming  them   for  agricultural  purposes,  and  not   for  the 


89.  Requiring  adjoining  owners  to  make 
concessions. — Head  v.  Amoskeag  Mfg.  Co., 
113  U.  S.  9,  21,  28  L-  Ed.  889;  Wurts  v. 
Hoagland,  114  U.  S.  606,  611.  612.  29  L. 
Ed.  229;  Otis  Co.  v.  Ludlow  Mfg.  Co.,  201 
U.  S.  140,  154,  50  L.  Ed.  696.  See,  also, 
ante,  "As  Affected  by  Local  Conditions; 
Power  of  State  to  Declare  Purpose  Pub- 
l.c."  VI,  D,  2,  b,   (5),   (b),   (bb). 

When  property,  in  which  several  per- 
sons have  a  common  interest,  cannot  be 
fully  and  beneficially  enjoyed  in  its  exist- 
ing condition,  the  law  often  provides  a 
way  in  which  they  may  compel  one  an- 
other to  submit  to  measures  necessary  to 
secure  its  beneficial  enjoyment,  making 
equitable  compensation  to  any  whose  con- 
trol of  or  interest  in  the  property  is 
thereby  modified.  Head  v.  Amoskeag 
Mfg.  Co..  113  U.  S.  9,  21,  28  L   Ed.  889. 

Regulating  rights  of  riparian  proprie- 
tors; mill  acts. — A  statute  regulating  the 
manner  in  which  the  rights  of  proprie- 
tors of  land  adjacent  to  a  stream  may  be 
asserted  and  enjoyed,  with  a  due  regard 
t"  the  interests  of  all,  and  to  the  public 
good,  is  within  the  constitutional  power 
of  the  legislature.  Head  v.  Amoskeag  Mfg. 
Co..   113    U.   S.   9.   21.  28   L.    Ed.   889. 

Upon  this  principle,  mill  acts,  authoriz- 
ing riparian  owners  to  construct  dams 
upon  their  own  property  and  overflow 
the  lands  of  the  neighboring  proprietors 
for  the  purpose  of  creating  a  water  power 
to  operate  privately  owned  mills,  have 
ii  upheld.  Such  a  statute  is  a  con- 
stitutional exercise  of  legislative  power, 
;>nd  where  it  provides  a  suitable  remedy, 
by  trial  in  the  regular  course  of  justice, 
to  recover  compensation  for  the  injury 
to  the  lands  overflowed,  it  does  not  de- 
prive the  owners  of  such  lands  of  their 
property  without  due  process  of  law  in 
violation  of  the  fourteenth  amendment  of 
the  constitution  of  the  United  States. 
Head  v.   Amoskea  Cm.   113  U.  S.  9, 

I.    Ed    889;  Otis  Co.  v.  Ludlow  Mfg. 

Co.,  201  r.  s.  no,  154.  50  l  Ed   i 

Drainage    acts. — General    laws    for    the 


drainage  of  large  tracts  of  swamps  and 
low  lands,  upon  proceedings  instituted  by 
some  of  the  proprietors  of  the  lands  to 
compel  all  to  contribute  to  the  expense  of 
their  drainage,  may  be  maintained  (with- 
out reference  to  the  power  of  taking  pri- 
vate property  for  the  public  use  under  the 
right  of  eminent  domain,  or  to  the  power 
of  suppressing  a  nuisance  dangerous  to 
the  public  health)  as  a  just  and  constitu- 
tional exercise  of  the  power  of  the  legis- 
lature to  establish  regulations  by  which 
adjoining  lands,  held  by  various  owners  in 
severalty,  and  in  the  improvement  of 
which  all  have  a  common  interest,  but 
which,  by  reason  of  the  peculiar  natural 
condition  of  the  whole  tract,  cannot  be 
improved,  or  enjoyed  by  any  of  them 
without  the  concurrence  of  all.  may  be 
reclaimed  and  made  useful  to  all  at  their 
joint  expense.  The  case  comes  within  the 
principle  upon  which  the  supreme  court 
has  upheld  the  validity  of  general  mill 
acts.  Hagar  v.  Reclamation  District.  No. 
108,  111  U.  S.  701,  28  L.  Ed.  569;  Wurts 
v.  Hoagland,  114  U.  S.  606,  614,  29  L  Ed. 
229. 

"Laws  for  the  drainage  or  embanking 
of  low  grounds,  and  to  provide  for  the  ex- 
pense, for  the  mere  benefit  of  the  proprie- 
tors, without  reference  to  the  public  good, 
are  to  be  classed,  not  under  the  taxing, 
but  the  police  power  of  the  government." 
Wurts  v.  Hoagland.  114  U.  S.  606,  611,  29 
L.  Ed.  229.  See,  also.  Head  v.  Amoskeag 
Mfg.    Co.,    113    U.    S.    9,    28    L    Ed.    889. 

90.  Same. — Willson  v.  Rlackbird  Creek 
Marsh  Co.,  2  Pet.  245,  252,  7  L.  Ed.  412; 
Hagar  v.  Reclamation  District,  No.  108, 
11  f  U.  S.  701,  705,  28  L.  Ed.  569;  Wurts 
v.  Hoagland,  114  U.  S.  606,  612.  29  L  Ed. 

229;    Sweet    V.     Rechel,    159    U.    S.    380,    40 
L    Ed.    188. 

For  purpose  of  enabling  adjacent  pro- 
prietors to  better  improve  and  enjoy  their 
lands. — See  ante,  "Universality  of  Use 
Not   the  Test,"  VI,  D,  2,  b,   (5),  (b),   (cc). 

91.  Same. — Manigault  v.  Springs,  199 
U.  S.  473,  481,  50  L   Ed.  274. 
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purpose  of  promoting  the  public  health,  is  a  public  purpose  and  a  pi  oper  exer- 
cise of  the  police  power  of  the  state,  and  damages  resulting  to  property  through 
the  carrying  cut  of  such  a  scheme  are  damnum  absque  injuria  and  do  not  con- 
stitute a   taking  of  property   under   the   fourteenth   amendment.92 

As  Affected  by  State  Law. — The  decision  of  the  state  court  of  last  resort 
is  all  sufficient  upon  the  question  whether  a  drainage  act  is  consistent  with  the 
state  constitution.93  And  so  it  may  properly  be  assumed,  from  the  decisions  of 
the  state  court,  that  the  drainage  of  a  large  body  of  lands,  so  as  to  make  them 
fit  for  human  habitation  and  cultivation,  is  a  public  purpose  to  accomplish  which 
the  state  may  by  appropriate  agencies  exert  the  general  powers  it  possesses  for 
the  common  good.94 

(ee)  Condemning  Shares  of  Minority  Stockholders. — A  statute  which  per- 
mits a  railroad  company  acquiring  a  majority  of  the  stock  of  another  company, 
in  case  of  its  inability  to  agree  upon  terms  of  purchase  with  the  holders  of  the 
outstanding  minority  stock,  to  have  such  outstanding  minority  stock  appraised 
and  condemned  in  order  that  it  may  improve  the  property  in  which  it  has  ac- 
quired the  controlling  interest,  is  not  unconstitutional  as  depriving  the  minority 
stockholders  of  their  property  without  due  process  of  law  or  as  taking  their 
property    for    other   than    a   public    purpose.95 

(ff)    Irrigation  of  Land. — See  the  title  Eminent  Domain. 

(gg)  Improvement  of  Harbors,  Naz-igation  of  Rivers,  etc. — See  the  title  Emi- 
nent  Domain. 

(hh)    Public  Highzvays. — See  the  title  Eminent  Domain. 

(ii)     Turnpikes,  Bridges  and   Viaducts. — See  the  title  Eminent  Domain. 

(jj)     Telegraph  Lines. — See  the  title  Eminent  Domain. 

(kk)     Canals. — See   the   title   Eminent   Domain. 

(11)  Railroads. — See  the  titles  Eminent  Domain;  Municipal,  County, 
State  and  Federal  Aid. 

(mm)     Street  Railzvays. — See   the   title   Eminent   Domain. 

(nn)    Union  Depot. — See  the  title  Eminent  Domain. 

(oo)    Light  Houses. — See  the  title  Eminent  Domain.' 


92.  Where  drainage  is  for  purpose  other 
than  the  benefit  of  the  public  health. — 
Chicago,  etc..  R.  Co.  v.  Illinois.  200  U.  S. 
561.    50    L.    Ed.    596. 

Thus  a  railroad  company,  in  erecting  a 
bridge  over  a  stream  pursuant  to  state  au- 
thority, does  so  subject  to  the  paramount 
right  of  the  state  to  subsequently  enlarge 
the  stream  in  order  to  accommodate  the 
increased  volume  of  water  created  by  the 
carrying  out  of  a  drainage  plan  for  re- 
covering swamp  and  overflowed  lands; 
and  if,  in  carrying  out  the  plan  for  drain- 
ing such  lands,  it  becomes  necessary  to 
remove  such  bridge  and  to  permit  its 
replacement  only  in  accordance  with  the 
plans  of  the  drainage  commissioners,  the 
injury  is  damnum  absque  injuria,  and  the 
company  is  entitled  to  no  compensation 
under  the  taking  without  compensation 
clause  of  the  fourteenth  amendment.  Chi- 
cago, etc.,  R.  Co.  v.  Illinois,  200  U.  S.  561, 
50  L.  Ed.  596. 

Not  only  so,  but  a  railroad  company  re- 
quired to  remove  its  bridge  and  the  foun- 
dations thereof  from  a  stream  in  order 
to  accommodate  the  increased  How  of 
water  created  by  the  carrying  out  of  a 
public  drainage  system  may.  consistently 
with  the  fourteenth  amendment,  be  com- 
pelled  to   do   so  at  its   own  expense,   and 


also  to  bear  the  entire  expense  of  con- 
structing a  new  bridge,  in  case  it  desires 
to  construct  another,  in  accordance  with 
the  plans  of  the  drainage  commission. 
Chicago,  etc..  R.  Co.  v.  Illinois,  200  U.  S. 
561,   50   L.    Ed.  596. 

But  after  removing  the  piers,  founda- 
tions and  any  other  obstructions  placed  in 
the  stream  by  it,  the  railroad  company 
cannot,  for  obvious  reasons,  be  made  to 
bear  any  of  the  expense  of  removing  soil 
and  stones  for  the  purpose  of  widening 
and  deepeniim  the  stream.  Chicago,  el 
R.  Co.  v.  Illinois,  200  U.  S.  561.  50  L.  Ed. 
596.  See,  also,  ante,  "Requiring  Public 
Service  Companies  to  Bear  Expense  Inci- 
dent to  Abolition  of  Crossings,  Removal 
or  Construction  of  Tracks,  Bridj 
Pipes.  Paving  of  Right  of  Way,  etc.,"  VI, 
D,  2.  b.  (4),  (b).  (ii). 

93.  Whether  drainage  act  consistent 
with  state  constitution. — Chicago,  etc..  R. 
Co.  v.  Illinois.  200  U.  S  561,  585,  :.o  L. 
Ed.    596. 

94.  State  decisions  followed  as  to  na- 
ture of  purpose. — Chicago,  etc..  R.  Co.  v. 
[llinois,  '.''Hi   U.   S.  561,  585,  50   I..    Ed.  596. 

95.  Condemning  shares  of  minority 
stockholders. — Oftield  v.  New  York,  etc.. 
R.   Co.,  203   U.    S.   372,   :'".   51    L,    Ed.   231. 
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(pp)  Parks,  Public  Squares,  Marking  of  Battlefields,  etc. — See  the  title  Emi- 
nent Domain. 

(qq)    Post  Office. — See  the  title  Eminent  Domain. 

(rr)    Forts,  Arsenals,  Navy  Yards,  etc. — See  the  title  Eminent  Domain. 

(ss)    Schools. — See  the  title   Eminent  Domain. 

(ttj  Waterworks. — See  the  title  Eminent  Domain. 

(uu)  Gas  Supply. — "Authority  for  the  position  that  the  supplying  of  gas  to 
a  city  and  its  people  may  become  a  public  purpose  is  found  in  New  Orleans  v. 
Clark,  95  U.  S.  644,  24  L.  Ed.  521.  That  case  involved  the  liability  of  a  munic- 
ipal corporation  upon  coupon  bonds  issued  to  a  company  which  had  undertaken, 
for  a  valuable  consideration,  to  light  its  streets  with  gas.  Mr.  Justice  Field, 
delivering  the  opinion  of  the  court,  said:  'A  private  corporation,  as  well  as 
individuals,  may  be  employed  by  a  city  in  the  construction  of  works  needed 
for  the  health,  comfort,  and  convenience  of  its  citizens;  and  though  such  works 
may  be  used  by  the  corporation  for  its  own  gain,  yet,  as  they  advance  the  public 
good,  the  corporation  may  be  properly  aided  in  their  construction  by  the  city  : 
and  for  that  purpose  its  obligations  may  be  issued,  unless  some  constitutional 
or  legislative  provision  stands  in  the  way.'  "96 

(w)  Private  Manufacturing  or  Business  Enterprise. — A  statute  which  au- 
thorizes a  town  to  issue  its  bonds  in  aid  of  the  manufacturing  enterprises  of 
individuals  is  void,  because  the  taxes  necessary  to  pay  the  bonds  would,  if  col- 
lected, be  a  transfer  of  the  property  of  individuals  to  aid  in  the  projects  of  gain 
and  profits  of  others,  and  not  for  a  public  use,  in  the  proper  sense  of  that  term.97 
The  legislature  cannot,  therefore,  authorize  them  to  issue  bonds  to  assist  mer- 
chants or  manufacturers,  whether  natural  persons  or  corporations,  in  their  pri- 
vate business.  These  limits  of  the  legislative  power  are  now  too  firmly  estab- 
lished by  judicial  decisions  to  require  extended  argument  upon  the  subject.98 
In  a  suit  brought  on  such  bonds  or  the  interest  coupons  attached  thereon,  they 
are  properly  declared  void.99  The  fact  that  the  town  authorities  paid  one  install- 
ment of  interest  on  the  bonds  by  means  of  a  levy  of  taxes,  does  not  alter  the 
case.  It  works  no  estoppel.1  But  where  the  city  has  received  property  in  part 
consideration  of  said  bonds,  an  action  will  lie  to  recover  it,  not  in  affirmation 
of  the  contract,  but   rather  in  disaffirmance  thereof.2 

Water  Power  for  Private  Manufacturing  Enterprise. — It  is  beyond  the 
competency  of  the  state  to  appropriate  the  property  of  individuals  for  the  sole 
purpose  of  creating  a  water  power  to  be  leased  for  manufacturing  purpose, 
since  this  would  be  a  case  of  taking  the  property  of  one  man  for  the  benefit 
of  another.3  But  if,  in  the  construction  of  a  public  improvement,  as,  for  ex- 
ample, a  public  dam,  for  a  recognized  public  purpose,  there  is  necessarily  pro- 

96.  Gas  supply. — New  Orleans  Gas  Co.  V.  tional  within  the  principle  of  Loan  Ass'n 
Louisiana  Light  Co.,  115  U.  S.  650,  659,  v.  Topeka,  20  Wall.  655,  22  L.  Ed.  455, 
20  L.  Ed.  516.  as    a    taking   of   private    property   for    pri- 

97.  Private  manufacturing  or  business  vate  purposes.  Bonds  issued  under  such  an 
enterprise. — Loan  Ass'n  v.  Topeka,  20  act  are  void  and  no  action  against  the 
Wall  655  22  L.  Ed.  455.  See,  also,  the  city  can  he  maintained  thereon.  Parkers- 
titles  CONSTITUTIONAL  LAW.  vol.  4,  burg  v.  Brown,  106  U.  S.  487,  27  L.  Ed. 
p.   273;  EMINENT    DOMAIN;   MUNIC-  238. 

IPAL.    COUNTY.    STATE    AND    FED-  99.     Same.— Loan    Ass'n    v.    Topeka,    20 

ERAL  AID;  TAXATION.  Wall.  655,  22  L  Ed.  455. 

93.    Same;  bonds  in  aid  of  private  enter-  L    Same.   nQt  est  d  b      payment   of 

Pns*--C°le/'-  La  Grange'  113  U"  S-  1}  °'  interest.-Loan   Ass'n  v.  Topeka,  20  Wall. 

28   L.    Ed.   896.                                               .          •  655,   22   L.   Ed.   455. 

An   act   of  the   legislature   authorizing  a  . 

municipal   corporation    to   issue  its  bonds  2.    Same;  recovery  of  property  received 

the    same    to    be    loaned    to    private    indi-  for  bonds.— Parkcrsburg  r.  Brown.  106  U. 

viduals,  to  aid  them  in  the  establishment  of  S.   487,  27   L.    Ed.   238. 

a   manufacturing    enterprise,   the    principal  3.    Water  power   for  private  enterprise. 

and   interesl    of    said   bonds   to   be   paid   by  — Kaukauna    Water    Power    Co.    v.    Green 

taxes    levied    upon    the     inhabitants      and  Bay,    etc.,   Canal    Co.,    142   U.    S.    254,   273, 

property    within    the    city,    is    uncohstitu-  35  L   Ed.  1004. 
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duced  a  surplus  of  water,  which  may  properly  be  used  for  manufacturing  pur- 
poses, the  state  may  retain  to  itself  the  power  of  controlling  or  disposing  of  sucli 
surplus  water  as  an  incident  of  its  right  to  make  such  improvement.  And  as 
there  is  no  need  of  such  surplus  running  to  waste,  there  is  nothing  objectionable 
in  permitting  the  state  to  let  out  the  use  of  it  to  private  parties,  and  thus  reim- 
burse itself  for  the  expense  of  the  improvement.4  So  long  as  the  dam  is  erected 
for  the  bona  fide  purpose  of  furnishing  an  adequate  water  supply  for  the 
public  purpose,  and  not  as  a  colorable  device  for  erecting  a  water  power,  the 
agents  of  the  state  are  entitled  to  great  latitude  of  discretion  in  regard  to  the 
height  of  the  dam  and  the  head  of  water  to  be  created.  Courts  will  not  scan  too 
jealously  their  conduct  nor  undertake  to  measure  with  nicety  the  exact  amount  of 
water  required  for  the  purpose  of  the  public  improvement,  if  there  be  no  reason 
to  doubt  that  they  were  animated  solely  by  a  desire  to  promote  the  public  in- 
terests.5 The  true  distinction  is  between  cases  where  the  dam  is  erected  for  the 
express  or  apparent  purpose  of  obtaining  a  water  power  to  lease  to  private  in- 
dividuals, or  where  in  building  a  dam  for  a  public  improvement,  a  wholly  unnec- 
essary excess  of  water  is  created,  and  cases  where  the  surplus  is  a  mere  incident 
to  the  public  improvement  and  a  reasonable  provision  for  securing  an  adequate 
supply  of  water  at  all  times  for  such  improvement.6  Whether  a  bill  in  equity, 
framed  upon  the  basis  of  a  large  amount  of  surplus  water  not  used,  mi°iit  not 
lie,  in  such  case,  to  compel  an  equitable  division  of  the  water  upon  the  ground 
that  it  would  otherwise  run  to  waste,  not  decided.7 

(ww)  Public  Grist  Mills. — Public  grist  mills  run  by  water  power  have  been 
held  to  be  public  purposes  within  the  constitutional  inhibition  against  taking 
property  without  due  process  of  law.8 

Water  Power  for  Mill. — A  water  grist  mill  cannot  be  run  so  as  to  be  a  public 
grist  mill,  unless  it  is  furnished  with  water  power,  and  if  an  existing  river  needs 
to  be  improved  to  furnish  such  power,  the  improvement  of  it  is  a  public  work  of 
internal  improvement.     Enterprises  of  this  class  are  so  far  of  a  public  nature 


4.  Same;  disposition  of  surplus  water. 
— Kaukauna  Water  Power  Co.  v.  Green 
Bay,  etc.,  Canal  Co.,  142  U.  S.  254,  273,  35 
L.  Ed.  1004.  See,  also.  Fox  v.  Cincinnati, 
104  U.   S.   783,  26  L.   Ed.   928. 

The  act  of  the  legislature  of  Wisconsin 
of  August  8,  1848,  reserving  to  the  state 
the  water  power  created  by  the  erection 
of  the  dam  over  the  Fox  River,  as  con- 
strued by  the  supreme  court  of  the  state, 
and  the  proceedings  thereunder  did  not 
operate  to  deprive  the  plaintiffs  in  error 
of  their  property  without  due  process  of 
law.  Kaukauna  Water  Power  Co.  v. 
Green  Bay,  etc.,  Canal  Co.,  142  U.  S.  254, 
269,  35  L.   Ed.   1004. 

5.  Same;  discretion  and  good  faith  of 
legislative  department. — Kaukauna  Water 
Power  Co.  v.  Green  Bay,  etc.,  Canal  Co., 
142  U.   S.  254,  277,  35  L.   Ed.  1004. 

6.  Same;  true  rule. — Kaukauna  Water 
Power  Co.  V.  Green  Bay,  etc.,  Canal  Co., 
14::   U.   S.  254,  275,   35   L.   Ed.    1004. 

7.  Same;  remedy;  bill  in  equity.— 
Kaukauna  Water  Power  Co.  v.  Green  Bay, 
etc.,   Canal    Co.,   142   U.    S.    254,   282,   35   L. 

Ed.  1004. 

8.  Public  grist  mill. — Holyoke  Co.  v. 
Lvman,  15  Wall.  500,  507.  21  L.  Ed.  133; 
Burlington  Tp.  v.  Beasley,  94  U.  S.  310,  24 
L.  Ed.  161;  Osborne  v.  County  of  Adams, 
106  U.  S.  181,  27  L.  Ed.  129;  Osborne  v. 
Adams    County,    109    U.    S.    1,    27    L.    Ed. 


835;  Blair  v.  Cuming  County,  111  U  S 
363,371,  28  L.  Ed.  457.  See,  also,  ante,  "As 
Affected  by  Local  Conditions;  Power  of 
State  to  Declare  Purpose  Public  "  VI 
D,  2,  b,  (5),  (b),  (bb);  "Universality  of 
Use  Not  the  Test,"  VI,  D,  2,  b,  (5),  (b), 
(cc). 

In  Burlington  Tp.  v.  Beasley,  94  U.  S. 
310,  24  L.  Ed.  161,  a  steam  grist  mill  was 
held  to  be  a  work  of  internal  improve- 
ment under  a  statute  authorizing  the 
town  and  counties  to  issue  bonds  in  aid 
of  the  construction  of  railroads,  water- 
power,  bridges,  or  other  works  of  in- 
ternal improvement,  it  being  declared  by 
another  statute  that  all  custom  grist  mills 
should  be  deemed  public  mills  and  subject 
to  statutory  regulation.  In  Osborne  v. 
County  of  Adams,  106  U.  S.  181,  27  L. 
Ed.  129,  however,  it  was  held  that  a  Ne- 
braska statute  authorizing  counties,  cities 
and  precincts  to  issue  bonds  to  aid  in  tin- 
construction  or  completion  of  works  of 
internal  improvement  included  yrist  mills 
run  by  water  power  but  not  those  run  ln- 
steam,  the  distinction  being  that  water 
power  mills  were  compelled  to  remain 
located  at  the  source-  of  power,  wlu-reas 
a  steam  mill  mi^ht  be  removed  at  anj 
time  to  a  different  location.  See  Osborne 
V.  Adams  County,  109  U.  S.  1.  27  I.  Ed. 
835;  Osborne  v.  County  of  Adams,  106 
U.   S.   181,   27   L.    Ed.    129. 
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that  private  property  may  be  appropriated  to  carry  them   into  effect.9 

(xxi    Elevator  Site. — See  the  title  Eminent  Domain. 

i  5  v  i     Boom   Companies. — Generally. — See   the  title   Eminent  Domain. 

State  Inspector  and  Surveyor's  Lien  for  Services. — Ordinarily  it  may 
be  affirmed  that  no  man's  property  can  be  subjected  to  a  lien  for  services  ren- 
dered upon  some  other  man's  property.10  It  is  competent,  however,  for  a  state 
legislature,  in  providing  for  the  organization  of  boom  companies  and  for  the 
survey  and  inspection  by  a  state  officer  of  logs  passing  through  the  booms  con- 
structed by  such  company,  to  provide,  for  the  purpose  of  enforcing  the  lien 
given  to  the  state  inspector  and  surveyor,  that  the  boom  company  shall  be  con- 
sidered, in  a  qualified  sense,  the  owner  of  all  logs  that  it  takes  into  its  pos- 
session, and  that  the  state  officer  charged  with  the  duty  of  inspecting  and  survey- 
ing the  logs  shall  be  entitled  to  look  to  the  boom  company  for  his  compensation 
and  to  have  a  lien  upon  any  logs  in  its  possession  for  his  fees  without  re- 
gard to  whether  the  fees  are  for  services  rendered  in  the  inspection  and  sur- 
vey of  the  particular  logs  against  which  he  seeks  to  enforce  his  lien  or  not.  And 
when,  in  addition  to  this,  the  owners  of  logs  are  not  compelled  to  send  their  logs 
through  the  booms  constructed  by  the  boom  companies,  but  may  send  them  down 
the  river  without  the  use  of  the  booms,  it  cannot  be  said  that  any  particular  owner 
of  logs  is  deprived  of  his  property  without  due  process  of  law  because  the  sur- 
veyor and  inspector  proceeds  to  enforce  against  his  logs,  while  in  the  possession 
of  the  boom  company,  a  lien  for  services  rendered  in  the  surveying  and  inspec- 
tion of  logs  belonging  to  other  persons.11 

(zz)  Enforcement  of  Lien  against  Property  of  Third  Person. — See  ante, 
"Boom  Companies,"  VI,  D,  2.  b,    (5),   (b),   (yy). 

(aaa)  Confiscation  of  Premises  Used  for  Gambling. — The  suppression  of 
gambling  is  within  the  police  power  of  the  state,  and  a  statute  which  makes  a 
judgment  in  an  action  to  recover  money,  lost  at  gambling,  a  lien  upon  the 
property  in  which  the  gambling  occurred,  said  property  belonging  to  a  third 
person  who  knowingly  permitted  the  gambling  upon  his  premises,  but  who  was 
not  made  nor  required  to  be  made  a  party  to  the  suit,  is  not  unconstitutional  as 
depriving  such  person  of  his  property  without  due  process  of  law,  or  as  appro- 
priating his   property   to   the  use  of   other   private   individuals.12 

(bbb)  Bounty  Acts. — "Statutes  authorizing  towns  and  cities  to  pay  bounties 
to  soldiers  have  been  upheld,  because  the  raising  of  soldiers  is  a  public  duty."13 

Sugar  Bounties. — See  the  title  Bounties,  vol.  3,  p.  511. 

(6)  What  Constitutes  a  Damaging  of  Property. — See  ante,  "A  Distinction 
between  Damaging  and  Taking,"  VI,  D,  2,  b,  (3)  ;  "Where  Constitution  Forbids 
the  Damaging  as  Well  as  the  Taking  of  Property,"  VI,  D,  2,  b,   (4s),  (r),  (bb). 

E.  Due  Process  in  Judicial  and  Administrative  Proceedings — 1.  Gen- 
eral Rules  and  Principles — a.  Each  State  Prescribes  Its  Own  Procedure. — 
As  we  have  seen  in  a  former  part  of  this  article,  due  process  of  law  or  "law  of 
the  land"  is.  generally  speaking,  that  which  is  prescribed  by  the  acts  of  congress, 
and  by  laws  enacted  by  the  legislatures  of  the  several  states.14  The  same  general 
statement  applies  to  due  process  in  judicial  and  administrative  proceedings.  Each 
state  has  full  control  over  the  procedure  in  its  courts,  both  in  civil  and  criminal 
cases,  subject  only  to  the  qualification  that  such  procedure  must  not  work  a 
denial  of  fundamental  rights,  nor  conflict  with  specific  and  applicable  provisions 
of   the    federal    constitution. 15 

9.  Water  power  for  grist  mill. — Blair  gambling. — Marvin  v.  Trout,  199  U.  S. 
V.    Cuming   County,    111    U.    S.   363,   372,  2S        212,    50    L.    Ed.    157. 

L    Ed.  457.  13.   Bounties. — Middleton  v.  Mullica,  Tp., 

10.  Boom   companies;    state   inspector's       112  U.  S.   433,  28  L.   Ed.  785. 

lien.     Lindsay,  etc.,  Co.  v.  Mullen,  176  U.  14.    Each  state  prescribes  its  own  proce- 

S.   126,  143,  44  L.   Ed.  400.  dure. — See  ante,  "Generally,  Prescribed  by 

11.  Same. —  Lindsay,  etc.,  Co.  v.  Mul-  Act-  of  Congress  and  by  the  States,"  IT. 
len.  176  U.  S.   126,   143,   146.  44  L.  Ed.  400.  C.   1.  et  seq. 

12.  Confiscation    of    premises    used    for  15.    Same. — Ex  parte   Reggel,  114  U.  S. 
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As   to   Forms   of   Procedure.— The  most   important  of   these    fundamental 

rights,  perhaps,  is  the  right  to  notice  and  to  an  opportunity  to  be  heard  in  one"s 
defense,  and  it  is  frequently  said  that  the  fourteenth  amendment  does  not  con- 
trol the  power  of  a  state  to  determine  the  form  of  procedure  or  the  pr<  cess  by 
which  legal  rights  may  be  ascertained  and  enforced,  provided  the  method  adopted 
gives  reasonable  notice  and  affords  a  fair  opportunity  to  be  heard.10 


642,  29  L.  Ed.  250;  Iowa  Cent.  R.  Co.  v. 
Iowa.  1G0  U.  S.  389,  40  L.  Ed.  4G7:  Chi- 
cago, etc..  R.  Co.  v.  Chicago,  166  U.  S. 
226,  41  L.  Ed.  979;  Hodgson  v.  Vermont, 
168  U.  S.  262.  271,  42  L.  Ed.  461;  Wilson 
v.  Xorth  Carolina,  169  U.  S.  586,  596,  43 
L.  Ed.  S65;  Brown  v.  Xew  Jersey,  175  U. 
S.  172,  44  L.  Ed.  119;  Maxwell  v.  Dow, 
176  U.  S.  581,  605,  44  L.  Ed.  597;  Murphy 
V.  Massachusetts,  177  U.  S.  155,  163,  44 
L.  Ed.  711;  Louisville,  etc.,  R.  Co.  v. 
Schmidt.  177  U.  S.  230,  238,  44  L.  Ed.  747; 
Cincinnati  St.  R.  Co.  v.  Snell,  193  U.  S. 
30,  33,  48  L.  Ed.  604;  West  v.  Louisiana, 
194  U.  S.  258,  263.  48  L.  Ed.  965;  Patterson 
:•.  Colorado,  205  U.  S.  454.  460,  51  L.  Ed. 
S79.  See,  also,  ante,  "State  Courts;  Their 
Organization  and  Jurisdiction,"  YT.  A,  8, 
c;  "As  to  Power  of  State  to  Define  and 
Punish  Crime,"  VI,  A,  8,  e.  And  see  the 
title  CONSTITUTIONAL  LAW,  vol.  4, 
pp.   168,    169. 

Due  process  is  afforded  when  the  party 
has  a  fair  trial  in  the  courts  of  his  own 
state.  Morley  v.  Lake  Shore,  etc.,  R.  Co., 
146  U.  S.  162.  36  L.  Ed.  925;  Marchant  v. 
Pennsylvania  R.  Co.,  153  U.  S.  380,  38 
L.   Ed.  751. 

The  legislature  has  an  undoubted  right 
to  change  and  mould  the  forms  of  proce- 
dure so  long  as  it  does  not  deprive  the 
accused  of  any  constitutional  right.  Hodg- 
son v.  Vermont,  168  U.  S.  262,  271,  42  L. 
Ed.   461. 

This  applies  to  matters  of  criminal 
procedure,  including  the  forms  of  indict- 
ments and  informations  in  the  state 
courts,  as  well  as  to  civil  procedure. 
Hodgson  v.  Vermont,  168  U.  S.  262,  42  L. 
Ed.    461. 

"The  same  is  true  of  the  contention  that 
the  suits  referred  to  in  the  article  com- 
plained of  were  not  pending.  Whether  a 
case  shall  be  regarded  as  pending  while  it 
is  possible  that  a  petition  for  rehearing 
may  be  filed,  or,  if  in  an  appellate  court, 
until  the  remittitur  is  issued,  are  ques- 
tions which  the  local  law  can  settle  as  it 
pleases  without  interference  from  the 
constitution  of  the  United  States."  Pat- 
terson v.  Colorado.  205  U.  S.  454,  460,  51 
L    Ed.   879. 

16.  As  to  forms  of  procedure. — Iowa 
Cent.  R.  Co.  v.  Iowa.  160  U.  S.  389,  393, 
40  L-  Ed.  467;  Long  Island  Water  Supply 
Co.  v.  Brooklyn,  166  U.  S.  685,  41  L.  Ed. 
1165;  Wilson  v.  North  Carolina,  169  l". 
S.  586,  43  L.  Ed.  865;  Louisville,  etc.,  R. 
Co.  v.  Schmidt,  177  U.  S.  230,  236,  44  L. 
Ed.  747;  Simon  v.  Craft.  182  U.  S.  427, 
437,    45    L.    Ed.    1165;     Hooker      V.      Los 


Angeies,  188  U.  S.  314,  318,  47  L.  Ed.  487; 
Rogers  v.  Peck,  199  I'.  S.  125,  135,  50  L. 
Ed.  256.  See,  also,  post,  "Generally;  Re- 
quirement Satisfied  by  Regular  Course  of 
Proceedings  before  a  Competent  Tribu- 
nal,"  VI.   E,   1.   f.   (1). 

It  is  not  a  right,  privilege,  or  immunity 
of  a  citizen  of  the  United  States  to  have 
a  controversy  in  a  state  court  prosecuted 
or  determined  by  one  form  of  action  in- 
stead of  bv  another.  Iowa  Cent.  R.  Co. 
V.   Iowa,   160  U.   S.  389,  393,  40  L.   Ed.  467. 

"In  Iowa  Cent.  R.  Co.  v.  Iowa.  160  U. 
S.  389,  393.  40  L.  Ed.  467,  this  court  said: 
'But  it  is  clear  that  the  fourteenth  amend- 
ment in  no  way  undertakes  to  control  the 
power  of  a  state  to  determine  by  what 
process  legal  rights  may  be  asserted  or 
legal  obligations  be  enforced,  provided 
the  method  of  procedure  adopted  for  these 
purposes  gives  reasonable  notice  and  af- 
fords fair  opportunity  to  be  heard  before 
the  issues  are  decided.  This  being  the 
case,  it  was  obviously  not  a  right,  privi- 
lege or  immunity  of  a  citizen  of  the 
United  States  to  have  a  controversy  in 
the  state  court  prosecuted  or  determined 
by  one  form  of  action  instead  of  by  an- 
other.' And  the  same  principle  was  re- 
iterated in  Backus  v.  Fort  Street  Union 
Depot  Co.,  169  U.  S.  557,  569,  42  L.  Ed. 
853,  and  in  Wilson  v.  North  Carolina.  169 
U.  S.  586,  43  L.  Ed.  865.  It  was  further 
expressed  in  Williams  v.  Eggleston,  170 
U.  S.  304,  42  L.  Ed.  1047.  and  in  Louis- 
ville, etc..  R.  Co.  v.  Schmidt,  177  U.  S 
230,  44  L.  Ed.  747.  The  cases  decided  in 
this  court  which  are  relied  upon  at  bar  to 
sustain  the  contrary  contention  are  not 
apposite.  Thev  are  Gulf,  etc.,  R.  Co.  v. 
Ellis.  165  U.  S.  150.  41  L.  Ed.  666;  Cottim* 
v.  Kansas  City  Stock  Yards  Co..  183  U.  S. 
79,  46  L.  Ed.  92;  and  Connolly  v.  Union 
Sewer  Pipe  Co.,  184  U.  S.  540.  46  L.  Ed. 
679.  Each  of  these  cases  involved  de- 
termining whether  the  provisions  of  par- 
ticular state  law-  were  so  unequal  in 
their  operation  upon  the  rights  of  par- 
tics  as  to  engender  the  inequality  pro- 
hibited bv  the  fourteenth  amendnu 
Cincinnati"  St.  R.  Co.  v.  Snell.  193  U  S 
30.  37.   48    L.    Ed.   604 

May  be  by  motion  or  action. — "It  rs 
also  equally  evident,  provided  the  form 
sanctioned  'by  the  state  law  gives  notice 
and  affords  an  opportunity  to  be  heard, 
that  the  mere  question  of  whether  it  was 
bv  a  motion  or  ordinary  action  in  ti"  way 
rendered  the  proceeding  not  dm-  | 
of  law  within  the  constitutional  meaning 
of  those  word-"  Iowa  Cent  R.  Co.  y. 
Iowa,  160  l\  S    389,  393,  40  L  Ed.  467. 
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b.  Requirement  Satisfied  by  the  Regular  Administration  of  Law  Through  the 
Courts  of  Justice— (I)  Generally. — It  may  be  stated,  then,  that  law,  in  its  regu- 
lar course  of  administration  through  the  courts  of  justice  in  the  several  states 
according  to  the  settled  course  of  judicial  proceedings,  is  due  process,  and  the 
requirements  of  the  fourteenth  amendment  are  satisfied  when  this  is  secured 
by  the  law  of  the  state  operating  upon  all  persons  alike,  and  not  subjecting  the 
individual  to  the  arbitrary  exercise  of  the  powers  of  government  unrestrained  by 
the  established  principles  of  private  right  and  distributive  justice.17  It  is  not 
possible  to  hold  that  a  party  has,  without  due  process  of  law,  been  deprived  of 
his  life,  liberty,  or  property,  when,  as  regards  the  issues  affecting  it,  he  has,  by 
the  laws  of  the  state,  a  fair  trial  in  a  court  of  justice,  according  to  the  modes  of 
procedure  applicable  to  such  a  case.18 


17.  Requirement  satisfied  by  regular  ad- 
ministration of  law  through  the  courts  of 
justice. — Murray  v.  Hobokeu  Land,  etc., 
Co.,  18  How.  272,  280,  15  L.  Ed.  372; 
Walker  v.  Sauvinet,  92  U.  S.  90,  23  L.  Ed. 
678;  Kennard  v.  Louisiana,  92  U.  S.  480, 
481,  23  L.  Ed.  478;  Tearson  v.  Yewdall, 
95  U.  S.  294,  24  L.  Ed.  436;  Davidson  v.  New 
Orleans,  96  U.  S.  97,  24  L.  Ed.  616;  Hur- 
tado  v.  California,  110  U.  S.  516,  535,  28 
L.  Ed.  232;  Walston  v.  Nevin,  128  U  S. 
578,  582,  32  L-  Ed.  544;  Dent  v.  West  Vir- 
ginia, 129  U.  S.  114,  124,  32  L.  Ed.  623; 
In  re  Converse,  137  U.  S.  624,  631,  34  L. 
Ed.  796;  Caldwell  v.  Texas,  137  U.  S. 
692.  697,  34  L.  Ed.  816  (reaffirmed  in  Cald- 
well v.  Texas,  141  TJ.  S.  209,  35  L.  Ed. 
718);  Leeper  v.  Texas,  139  U.  S.  462.  468, 
35  L.  Ed.  225;  Hallinger  v.  Davis.  146  U. 
S.  314,  320,  36  L.  Ed.  986;  Marchant  v. 
Pennsylvania  R.  Co.,  153  U.  S.  380,  386, 
38  L.  Ed.  751;  Miller  v.  Texas,  153  U.  S. 
535,  539,  3S  L.  Ed.  812;  Iowa  Cent.  R.  Co. 
V.  Iowa,  160  U.  S.  389,  393,  40  L.  Ed.  467; 
Gibson  v.  Mississippi,  162  U.  S.  565.  591, 
40  L.  Ed.  1075;  New  York,  etc.,  R.  Co.  v. 
New  York,  165  U.  S.  628,  634,  41  L.  Ed. 
853;  Backus  v.  Fort  Street  Union  Depot 
Co.,  169  U.  S.  557,  575.  42  L.  Ed.  853; 
Brown  v.  New  Jersey,  175  U.  S.  172.  176, 
4  4  L.  Ed.  119;  Maxwell  v.  Dow,  176  U. 
S.  581,  595,  44  L-  Ed.  597;  Minder  v.  Geor- 
gia,  is?,   U.   S.   559,  562,  46  L.   Ed.   328. 

Individual  not  to  be  subjected  to  arbi- 
trary exercise  of  power  unrestrained  by  the 
established  principles  of  private  right  and 
distributive  justice. — Due  process  is 
secured  by  laws  operating  on  all  alike, 
and  not  subjecting  the  individual  to  the 
arbitrary  exercise  of  the  powers  of  gov- 
ernment,  unrestrained  by  the  established 
principles  of  private  right  and  distribu- 
tive justice.  Bank  v.  Okely,  4  Wheat.  235, 
244,  4  L.  Ed.  559;  Hurtado  v.  California, 
110  U.  S.  516,  535,  28  L.  Ed.  232;  Cald- 
well 7'.  Texas.  137  U.  S.  692,  697,  34  L.  Ed. 
816  (reaffirmed  in  Caldwell  v.  Texas,  141 
U.  S.  209,  35  L.  Ed.  718);  Leeper  v.  Texas, 
139  U.  S.  402.  467,  35  L.  Ed.  225;  Marchant 
v.  Pennsylvania  R.  Co.,  153  U.  S.  380,  386, 
38  L.  Ed.  751;  Gibson  v.  Mississippi,  162 
U.  S.  565,  591,  40  L.  Ed.  1075;  Maxwell  V. 
Dew.  176  U.  S.  581,  003.  44  L.  Ed.  597; 
Minder  v.  Georgia,  183  U.  S.  559,  562,  46 
L.    Ed.  328. 


'"The  power  of  the  state  must  be  ex- 
erted within  the  limits  of  those  principles 
and  its  exertion  cannot  be  sustained,  when 
special,  partial  and  arbitrary.  Hurtado  v. 
California,  110  U.  S.  516,  535,  28  L.  Ed 
232."  Caldwell  v.  Texas,  137  U.  S.  692, 
698,  34  L.  Ed.  816  (reaffirmed  in  Caldwell 
v.  JTexas,  141  U.  S.  209,  35   L.   Ed.  718). 

"The  sole  question  presented  for  our 
consideration  in  this  case,  as  stated  by 
the  counsel  for  the  plaintiff  in  error,  is, 
whether  the  state  of  Louisiana,  acting 
under  the  statute  of  January  15,  1873, 
through  her  judiciary,  has  deprived  Ken- 
nard of  his  office  without  due  process  of 
law.  It  is  substantially  admitted  by  coun- 
sel in  the  argument  that  such  is  not  the 
case,  if  it  has  been  done  'in  the  due  course 
of  legal  proceedings,  according  to  those 
rules  and  forms  which  have  been  estab- 
lished for  the  protection  of  private  rights.' 
We  accept  this  as  a  sufficient  definition 
of  the  term  'due  process  of  law,'  for  the 
purposes  of  the  present  case."  Kennard 
V.  Louisiana,  92  TJ.  S.  480,  481,  23  L.  Ed. 
478. 

18.  Fair  trial  in  a  state  court  of  justice 
sufficient. — Walker  v.  Sauvinet,  92  U.  S.  90, 
23  L.  Ed.  678;  Kennard  v.  Louisiana,  92  U. 
S.  480,  23  L.  Ed.  478;  McMillen  ?'.  Ander- 
son, 95  U.  S.  37,  24  L.  Ed.  335;  Davidson 
V.  New  Orleans.  96  U.  S.  97,  24  L.  Ed. 
616;  Missouri  7-.  Lewis,  101  TJ.  S.  22,  31, 
25  L.  Ed.  989;  Ex  parte  Wall,  107  TJ.  S. 
205.  290,  27  L.  Ed.  552;  Hurtado  v.  Cali- 
fornia, 110  TJ.  S.  516,  534.  28  L.  Ed.  232; 
Head  v.  Amoskeag  Co.,  113  TJ.  S.  9,  26,  28 
L.  Ed.  889;  In  re  Converse,  137  TJ.  S. 
624,  34  L.  Ed.  796;  Morley  v.  Lake  Shore, 
etc..  R.  Co.,  146  U.  S.  162,  171,  36  L.  Ed. 
925;  Hallinger  v.  Davis.  146  TJ.  S.  314, 
321.  36  L.  Ed.  986;  Marchant  v.  Pennsyl- 
vania R.  Co.,  153  TJ.  S.  380.  386.  38  L.  Ed. 
751;  Central  Land  Co.  7'.  Laidlev,  159  U. 
S.  103,  105,  40  L.  Ed.  91;  New  York,  etc., 
R.  Co.  7-.  New  York.  165  U.  S.  628.  634, 
41  L.  Ed.  853;  Backus  v.  Fort  Street 
Union  Depot  Co..  169  U.  S.  557,  575,  42 
L.    Ed.    853 

"It  is  not  possible  to  hold  that  a  party 
has,  without  due  process  of  law,  been  de- 
prived of  his  property,  when,  as  regards 
the  issues  affecting:  it.  he  lias,  by  the 
laws  of  the  state,  a  fair  trial  in  a  court 
of  justice,  according  to  the  modes  of  pro- 
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(2)  Qualification  of  Rule;  Regard  to  Be  Had  to  Substance  and  Not  to  Form. 
— The  rule  here  stated  is  true  in  the  general  sense  that  when  the  state  has  pro- 
vided for  the  enforcement  of  private  and  public  rights  in  the  ordinary  tribunals 
of  justice  by  a  proceeding  which  conforms  to  the  recognized  forms  and  prin- 
ciples of  law,  it  has  provided  a  due  process  of  law.10  It  is  subject  to  the  qual- 
ification that  the  judicial  departments  of  the  government,  in  administering  the 
process  provided,  are  themselves  subject  to  the  restriction  of  the  due  process 
requirement  ;20  that  a  state  may  not,  by  any  of  its  agencies,  disregard  the  prohi- 


ceeding  in   such   a  case.  5  The  party 

complaining  here  appeared  and  had  a  full 
and  fair  hearing  in  the  court  of  the  first 
instance,  and  afterwards  in  the  supreme 
court.  If  this  be  not  due  process  of  law, 
then  the  words  can  have  no  definite  mean- 
ing as  used  in  the  constitution."  David- 
son V.  Xew  Orleans.  96  U.  S.  97,  24  L. 
Ed.  616,  quoted  with  approval  in  Mar- 
cliant  v.  Pennsvlvania  R.  Co.,  153  U.  S. 
380,  387,  38  L.  Ed.  751.  Accord:  Morley 
V.  Lake  Shore  R.  Co.,  146  U.  S.  162.  36 
L.   Ed.  925. 

If  the  appellant  has  been  subjected,  as 
all  persons  within  the  state  are,  to  the 
law  in  its  regular  course  of  administration 
through  courts  of  justice,  it  is  impossible 
to  hold  that  a  judgment  so  arrived  at  is 
such  an  unrestrained  and  arbitrary  ex- 
ercise of  power  as  to  be  utterly  void.  In 
re  Converse,  137  U.  S.  624,  631,  34  L.  Ed. 
796. 

When  the  plaintiff  below  has  had  the 
benefit  of  a  full  and  fair  trial  in  the  sev- 
eral courts  of  his  own  state,  whose  juris- 
diction was  invoked  by  himself,  and  his 
rights  have  been  measured  in  those  courts, 
not  by  laws  made  to  affect  him  individ- 
ually, but  by  general  provisions  of  law  ap- 
plicable to  all  those  in  like  condition,  it 
cannot  be  said  that  he  has  been  denied 
due  process  of  law.  Marchant  v.  Pennsyl- 
vania R.  Co.,  153  U.  S.  380,  386,  38  L-  Ed. 
751. 

When  a  prosecution  was  instituted  and 
conducted  to  a  conclusion  under  a  valid 
statute,  the  defendant  being  before  the 
court,  there  is  no  reason  to  hold  that 
there  was  any  want  of  the  due  process  of 
law  required  by  the  fourteenth  amend- 
ment. New  York.  etc..  R.  Co.  v.  New 
York.   165  U.  S.   628,  634,  41  L.   Ed.   853. 

Where  proceedings  for  the  condemna- 
tion of  proper!}',  and  ascertaining  the 
compensation  to  be  made  therefor,  were 
had  before  a  duly  constituted  tribunal,  in 
accordance  with  the  declared  law  of  the 
state,  with  full  opportunity  to  be  heard, 
the  owners  of  the  property  were  not  de- 
nied due  process  of  law.  Backus  v.  Fort 
Street  Union  Depot  Co.,  169  U.  S.  557, 
575,  42  L.  Ed.  853.  Accord:  Marchant  v. 
Pennsylvania  R.  Co.,  153  U.  S.  380,  38  L. 
Ed.  751;  Tearson  v.  Yewdall,  95  U.  S. 
294.    24    L.    Ed.    436. 

Even  if  a  plaintiff  could  be  regarded  as 
having  been  deprived  of  her  property  by 
the  decision  of  a  state  court  in  refusing 
to  award  her  damages  for  the  conse- 
quential  injuries   to  her  property   incident 


to  the  construction  and  operation  of  an 
elevated  railway  on  its  own  property 
across  the  street  from  her  premises,  the 
proceedings  that  so  resulted  cannot  be 
said  to  have  deprived  her  of  her  prop- 
erty without  due  process  of  law  in  viola- 
tion of  the  fourteenth  amendment,  where 
she  had  the  benefit  of  a  full  and  fair  trial 
in  the  courts  of  her  own  state  under  gen- 
eral provisions  of  law  applicable  to  all 
those  in  like  conditions.  Marchant  v.  Penn- 
sylvania R.  Co.,  153  U.  S.  380,  386,  38  L. 
Ed.  751.  See,  also,  post,  "Same;  Mere 
Error  Not  a  Denial  of  Due  Process,"  VI, 
E,   1,  b,   (3). 

"In  Davidson  v.  New  Orleans,  96  U.  S. 
97,  24  L.  Ed.  616,  a  proposition  was  laid 
down  which  has  since  been  quoted  many 
times.  The  court  said,  at  pages  104  and 
105:  'That  whenever,  by  the  laws  of  a 
state  or  by  state  authority,  a  tax,  assess- 
ment, servitude  or  other  burden  is  im- 
posed upon  property  for  the  public  use, 
whether  it  be  for  the  whole  state  or  of 
some  more  limited  portion  of  the  com- 
munity, and  those  laws  provide  for  a 
mode  of  confirming  or  contesting  the 
charge  thus  imposed,  in  the  ordinary 
courts  of  justice,  with  such  notice  to  the 
person  or  such  proceeding  in  regard  to 
the  property  as  is  appropriate  to  the  na- 
ture of  the  case,  the  judgment  in  such  pro- 
ceedings cannot  be  said  to  deprive  the 
owner  of  his  property  without  due  process 
of  law.  however  obnoxious  it  may  be  to 
other  objection.'"  See  Kelly  v.  Pittsburg, 
1D4  U.  S.  78,  26  L.  Ed.  658;  Walston  v. 
Nevin,  128  U.  S.  578,  582,  32  L.  Ed.  544; 
Marchant  v.  Pennsvlvania  R.  Co.,  153  U. 
S.  380,  386.  S87,  38  L.  Ed.  751;  Fallbrook 
Irrigation  Dist.  v.  Bradley.  164  U.  S.  112, 
157,  168,  41  L.  Ed.  369;  Ballard  v.  Hunter, 
204   U.    S.   241.   255,   51    L.    Ed.    461. 

19.  Qualification  of  rule;  regard  to  be 
had  to  substance  and  not  to  form. — See 
the  cases  cited  in  the  two  preceding  foot- 
notes. 

20.  Due  process  a  restriction  upon  the 
judicial  department. — Hovey  v.  Elliott,  If? 
U.  S.  409.  418,  42  L.   Ed.  215, 

The  judicial  department  of  the  govern- 
ment i-.  in  the  nature  of  things,  neces- 
sarily governed  in  the  exercise  of  its 
functions  by  the  rule  of  due  process  of 
law.  Judicial  proceedings  cannot  be 
valid  unless  they  "proceed  upon  inquiry." 
and  "render  judgment  only  after  trial." 
Hovey  v.  Elliott,  167  U.  S.  409,  U8,  42  L. 
Ed.  215. 
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bitions  of  the  fourteenth  amendment;21  that  the  judgment  of  a  state  court,  or 
other  tribunal  of  last  resort,  is  the  act  of  the  state,--  and  that  although  the  ju- 
dicial authorities  may  keep  within  the  letter  of  the  statutes  regulating  the  forms 
of  procedure,  and  give  the  parties  the  fullest  opportunity  to  be  heard  and  a  trial 
in  strict  compliance  with  the  requirements  of  the  state  law,  yet,  in  determining 
what  is  due  process  of  law,  and  whether  it  has  been  denied  in  a  given  proceeding, 
the  courts  look  to  substance  and  not  to  form,  and  will  interfere  whenever  neces- 
sary for  the  protection  of  private  rights  against  an  arbitrary  exercise  of  power, 
especially  if  it  results  in  the  taking  of  private  property  without  compensation. 2:i 


21.  A  restriction  upon  all  the  agencies 
of  the  state. — Chicago,  etc.,  R.  Co.  v.  Chi- 
cago.   166   U.    S.   226,   234,   41    L.    Ed.   979. 

22.  Judgment  of  state  court  of  last  re- 
sort the  act  of  the  state. — Ex  parte  Vir- 
ginia, 100  U.  S.  339,  25  L.  Ed.  676;  Scott 
v.  McNeal,  154  U.  S.  34,  38  L.  Ed.  896; 
Reagan  v.  Farmers'  Loan,  etc.,  Co.,  154 
U.  S.  362,  38  L-  Ed.  1014;  Chicago,  etc., 
R.  Co.  v.  Chicago,  166  U.  S.  226,  241,  41 
L.  Ed.  979;  Smyth  v.  Ames,  169  U.  S.  466, 
523,  43  L.  Ed.  819;  Backus  v.  Fort  Street 
Union  Depot  Co.,  169  U.  S.  557,  42  L.  Ed. 
853;  San  Diego  Land,  etc.,  Co.  v.  National 
City,  174  U.  S.  739,  754,  43  L.  Ed.  1154; 
Barney  v.  City  of  New  York,  193  U.  S. 
430,  440,  48  L-  Ed.  737;  Fayerweather  v. 
Ritch.   195  U.  S.  276,  297,  49  L.  Ed.   193. 

The  same  is  true  in  reference  to  judicial 
proceedings  inconsistent  with  the  require- 
ment of  due  process  of  law.  If  compensa- 
tion for  private  property  taken  for  public 
use  is  an  essential  element  of  due  process 
of  law  as  ordained  by  the  fourteenth 
amendment,  then  the  final  judgment  of  a 
state  court,  under  the  authority  of  which 
the  property  is  in  fact  taken,  is  to  be 
deemed  the  act  of  the  state  within  the 
meaning  of  that  amendment.  Fayer- 
weather v.  Ritch,  195  U.  S.  276,  298,  49 
L  Ed.  193;  Chicago,  etc.,  R.  Co.  v.  Chi- 
cago, 166  U.   S.  226,  41  L   Ed.   979. 

A  judgment  of  a  state  court,  even  if  it 
be  authorized  by  statute,  whereby  private 
property  is  taken  for  the  state  or  under  its 
direction  for  public  use,  without  com- 
pensation made  or  secured  to  the  owner, 
is,  upon  principle  and  authority,  wanting 
in  the  due  process  of  law  required  by  the 
fourteenth  amendment  of  the  constitution 
of  tbe  United  States,  and  the  affirmance 
of  such  judgment  by  the  highest  court  of 
the  state  is  a  denial  by  that  state  of  a 
right  secured  to  the  owner  by  that  in- 
strument. Chicago,  etc.,  R.  Co.  v.  Chi- 
o,  L66  U.  S.  226,  241,  41  L.  Ed.  979; 
Smyth  v.  Ann-.  L69  U.  S.  466,  523,  43  L. 
Ed.  819;  San  Diego  Land,  etc.,  Co.  v.  Na- 
tional City,  171  U.  S.  739,  754,  43  L  Ed. 
i  L54. 

Ex  parte  Virginia,  100  U.  S.  339,  25  L. 
Ed.  676,  was  a  case  in  which  what  was 
regarded  as  the  final  judgmenl  of  a  state 
court  was  under  consideration,  and  Mr. 
Justice  Strong  also  said:  "Whoever,  by 
virtue  of  public  position  under  a  state 
government,  deprives  another  of  prop- 
erty, life,  or  liberty,  without  due  process 
of  law,  or  denies  or  takes  away  tl.e  equal 


protection  of  the  laws,  violates  the  con- 
stitutional inhibition;  and  as  he  acts  in 
the  name  and  for  the  state,  and  is  clothed 
with  the  state's  power,  his  act  is  that  of 
the  state."  Barney  v.  City  of  New  York. 
193   U.   S.   430,  440,  48   L   Ed.   737. 

In  Scott  v.  McNeal,  154  U.  S.  34,  38  L. 
Ed.  896.  and  Chicago,  etc.,  R.  Co.  v.  Chi- 
cago, 166  U.  S.  226,  41  L  Ed.  979.  judg- 
ments of  the  highest  judicial  tribunals  of 
the  state  were  treated  as  acts  of  the  state. 
Barney  v.  City  of  New  York,  193  U.  S. 
430,  440,  48  L  Ed.  737. 

The  same  answer  should  be  made,  in 
reference  to  judicial  proceedings  incon- 
sistent with  the  requirement  of  due  proc- 
ess of  law.  If  compensation  for  private 
property  taken  for  public  use  is  an  essen- 
tial element  of  due  process  of  law  as  or- 
dained by  the  fourteenth  amendment,  then 
the  final  judgment  of  a  state  court,  under 
the  authority  of  which  the  property  is  in 
fact  taken,  is  to  be  deemed  the  act  of  the 
state  within  the  meaning  of  that  amend- 
ment. Chicago,  etc.,  R.  Co.  v.  Chicago. 
166    U.  S.  226,  235,  41  L   Ed.  979. 

And  so  in  Reagan  v.  Farmers'  Loan, 
etc.,  Co.,  154  U.  S.  362,  38  L  Ed.  1014, 
the  general  assembly  of  Texas  had  es- 
tablished a  railroad  commission  and  given 
it  power  to  fix  reasonable  rates,  with  dis- 
cretion to  determine  what  rates  were  rea- 
sonable. And  as  the  establishment  of 
rates  by  the  commission  was  the  estab- 
lishment of  rates  by  the  state  itself,  and 
the  determination  of  what  was  reasonable 
was  left  to  the  discretion  of  the  commis- 
sion, their  action  could  not  be  regarded 
as  unauthorized  even  though  they  may 
have  exercised  the  discretion  unfairly. 
Barney  v.  City  of  New  York,  193  U.  S. 
430,    440,    4s    L.    Ed.    7.".:. 

23.  Looks  to  substance  and  not  to 
form;  notice,  hearing  and  trial  in  the  or- 
dinary course  not  always  sufficient. — 
Davidson  V.  New  Orleans,  96  U.  S.  97, 
10-.'.  24  L.  Ed.  616;  Hurtado  v.  California, 
110  U.  S.  516.  :>27.  528,  28  L  Ed.  232; 
Chicago,  etc.,  R.  Co.  v.  Chicago,  166  U. 
S.  226,  234,  41  L.  Ed.  979;  Long  Island 
Water  Supply  Co.  v.  Brooklyn,  166  U.  S. 
685,  695,  41  L.  Ed.  1165;  Backus  v.  Fort 
Streel  Union  Depot  Co.,  169  U.  S.  557,  42 
L.  Ed.  853;  Louisville,  etc.,  R.  Co.  v. 
Schmidt,  177  U.  S.  230,  44  L  Ed.  747; 
Simon  v.  Craft,  182  U.  S.  427.  436.  45  L. 
Ed.  L165;  Fayerweather  v.  Ritch,  195  U. 
S  276,  297.  49  L  Ed.  193;  West  Chicago 
St    R.  Co.  v.   Illinois,  201  U.  S.  506,  524,  50 
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(3)    Same;  Mere  Error  Not  a  Denial  of  Due  Process. — As  the  due  pro< 
clause   of    the    fourteenth    amendment    was   not    designed    to    interfere    with    the 
power  of  the  states  to  regulate  the  forms  and  modes  of  procedure,  so  neither  was 
it  designed  to  interfere  with  the  state  courts  in  administering  the  process  provided 
by  the  law  of  the  state.24     A  state  cannot,  therefore,  be  deemed  guilty  of  a  vio- 


L.    Ed.    845;    Ballard  v.    Hunter,   204   U.    S. 
241,   262,   51   L.   Ed.   461. 

In  determining  whether  a  person  has 
been  deprived  of  life,  liberty  or  property 
without  compensation  or  without  due  proc- 
ess of  law,  the  courts  may  look  through 
and  behind  mere  forms  and  interfere 
whenever  necessary  for  the  protection  of 
private  rights  against  an  illegal,  arbitrary 
exercise  of  governmental  power.  West 
Chicago  St.  R.  Co.  v.  Illinois,  201  U.  S. 
506,   524,   50    L.    Ed.   845. 

A  law  must  be  framed  and  judged  of  in 
consideration  of  the  practical  affairs  of 
men.  Simon  v.  Craft,  182  U.  S.  427,  436, 
45  L.  Ed.  1165;  Ballard  v.  Hunter,  204  U. 
S.   241,    262,    51    L.    Ed.    461. 

Not  due  process  if  it  results  in  taking 
property  without  compensation. — "We  do 
not  question  the  proposition  that  form  is 
not  the  only  thing  essential  to  due  proc- 
ess. We  said  in  the  recent  case  of  Chi- 
cago, etc.,  R.  Co.  v.  Chicago,  166  U.  S. 
226.  41  L-  Ed.  979:  "The  mere  form  of  the 
proceeding  instituted  against  the  owner, 
even  if  he  be  admitted  to  defend,  cannot 
convert  the  nrocess  used  into  due  proc- 
ess of  law.  if  the  necessary  result  D'e  to 
deprive  him  of  his  property  without  com- 
pensation.' "  Long  Island  Water  Supply 
Co.  v.  Brooklyn,  166  U.  S.  685,  695,  41  L. 
Ed.  1165.  Accord:  Fayerweather  v.  Ritch, 
195   U.   S.   276,  298,   49   L.    Ed.    193. 

The  conclusion  rightly  deduced  is.  as 
stated  by  Mr.  Cooley.  Constitutional  Limi- 
tations, 356:  "The  principles,  then,  upon 
which  the  process  is  based,  are  to  de- 
termine whether  it  is  'due  process'  or  not, 
and  not  any  considerations  of  mere  form. 
Administrative  and  remedial  process  may 
be  changed  from  time  to  time,  but  only 
with  due  regard  to  the  landmarks  estab- 
lished for  the  protection  of  the  citizen." 
Hurtado  v.  California,  110  U.  S.  516,  527, 
528.   28   L.   Ed.   232. 

The  contention  that  a  railroad  company 
has  been  deprived  of  its  property  without 
due  process  of  law  is  not  entirely  met  by 
the  suggestion  that  it  had  due  notice  of 
the  proceedings  for  condemnation,  ap- 
peared in  court,  and  was  admitted  to  make 
defence.  Chicago,  etc..  R.  Co.  v.  Chicago, 
166  U.  S.  226,  234,  41  L.   Ed.  979. 

The  due  process  clause  of  the  four- 
teenth amendment  extends  to  a  proceed- 
ing conducted  to  judgment  in  a  state  court 
under  a  valid  statute  of  the  state  if  such 
judgment  results  in  the  taking  of  private 
property  for  public  use  without  compen- 
sation made  and  secured  to  the  owner. 
Chicago,  etc.,  R.  Co.  v.  Chicago,  166  U. 
S.  226,  41  L.  Ed.  979;  Backus  v.  Fort 
Street  Union  Depot  Co.,  109  U.  S.  557,  42 
L   Ed.   853. 


It  is  true  that  this  court  has  said  that 
a  trial  in  a  court  of  justice  according  to 
the  modes  of  proceeding  .  applicable  to 
such  a  case,  secured  by  laws  operating  on 
all  alike,  and  not  subjecting  the  individual 
to  the  arbitrary  exercise  of  the  powers  of 
government  unrestrained  by  the  estab- 
lished principles  of  private  right  and  dis- 
tributive justice — the  court  having  jurisdic- 
tion of  the  subject  matter  and  of  the  par- 
ties, and  the  defendant  having  full 
opportunity  to  be  heard— met  the  require- 
ment of  due  process  of  law.  United  States 
v.  Cruikshank.  92  U.  S.  542,  554.  23  L  Ed. 
588;  Leeper  v.  Texas,  139  U.  S.  462,  468, 
35  L.  Ed.  225.  But  a  state  may  not,  by 
any  of  its  agencies,  disregard  the  prohibi- 
tions of  the  fourteenth  amendment.  Its 
judicial  authorities  may  keep  within  the 
letter  of  the  statute  prescribing  forms  of 
procedure  in  the  courts  and  give  the  par- 
ties interested  the  fullest  opportunity  to 
be  heard,  and  yet  it  might  be  that  its  final 
action  would  be  inconsistent  with  that 
amendment.  In  determining  what  is  due 
process  of  law  regard  must  be  had  to  sub- 
stance, not  to  form.  Chicago,  etc..  R.  Co. 
V.  Chicago,  166  U.  S.  226.  234.  41  L.  Ed. 
979.  Accord:  Fayerweather  v.  Ritch,  195 
U.   S.  276,  297,  49   L.   Ed.    193. 

A  judgment  of  a  state  court  may  be  re- 
viewed by  the  United  States  supreme  court 
if  it  operates  to  deprive  a  party  of  his 
property  without  due  process  of  law,  and 
the  fact  that  the  parties  were  properly 
brought  into  court  and  admitted  to  make 
defense  is  not  conclusive  upon  the  ques- 
tion of  due  process.  Chicago,  etc..  R.  Co. 
V.  Chicago.  166  U.  S.  226.  41  L.  Ed.  979; 
Fayerweather  v.  Ritch,  195  U.  S.  276,  297, 
49    L.    Ed.    193. 

Since  a  judgment  of  a  state  court  can 
be  reviewed  by  the  United  States  supreme 
court  on  error  upon  the  ground  that,  al- 
though the  forms  of  law  were  observed,  it 
necessarily  operated  to  wrongfully  de- 
prive a  party  of  his  property  it  follow- 
that  a  judgment  of  the  circuit  court  of  the 
L'nited  States,  claimed  to  give  such  un- 
warranted effect  to  a  decision  of  a  state 
court  as  to  accomplish  the  same  result, 
may  also  be  considered  as  presenting  the 
question  how  far  it  can  be  sustained  in 
the  view  of  the  prohibitory  language 
the  fifth  amendment,  and  thus  involve  the 
application  of  the  constitution.  Fayer- 
weather V.  Ritch.  195  U.  S.  276.  298,  49 
L.  Ed.  193;  Chicago,  etc..  R.  Co.  v.  Chi- 
cago, 166  U.   S    226,   ll    T.    Ed.  979. 

24.  Mere  error  not  a  denial  of  due  proc- 
ess.—In  re  Converge.  137  U.  S  624,  632, 
34  L.  Ed.  796;  Hodgson  v.  Vermont,  168 
r  >  262,  27  I,  1 2  I.  Ed  161  ;  Howard  v. 
Kentucky,  200  U.  S.  164,  17::.  50  L  Ed. 
421. 


622 


DUE  PROCESS  OF  LAW. 


lation  of  the  due  process  clause  of  the  fourteenth  amendment  simply  because  one 
of  its  courts,  while  acting  within  its  jurisdiction,  has  made  an  erroneous  decision. 
In  such  case  the  parties  are  left  to  the  appropriate  remedies  for  the  correction 
of  errors  in  judicial  proceedings.25 


25.  Same;  parties  left  to  appropriate 
remedy  for  correction  of  errors. — Walker 
v.  Sauvinet,  92  U.  S.  90,  23  L.  Ed.  678; 
Kennard  v.  Louisiana,  92  U.  S.  480,  481, 
23  L.  Ed.  478;  Head  v.  Amoskeag  Mfg. 
Co.,  113  U.  S.  9,  26,  28  L.  Ed.  889;  Ar- 
rowsmith  v.  Harmoning,  118  U.  S.  194, 
195,  30  L.  Ed.  243;  Spencer  v.  Merchant, 
125  U.  S.  345,  31  L.  Ed.  763;  Cross  v. 
North  Carolina,  132  U.  S.  131,  140,  33  L. 
Ed.  287;  In  re  Converse,  137  U.  S.  624. 
631,  34  L.  Ed.  796;  Lent  V.  Tillson,  140 
U.  S.  316,  331,  35  L.  Ed.  419;  Ludehng  v. 
Chafi'e.  143  U.  S.  301,  305,  36  L.  Ed.  313; 
Morley  v.  Lake  Shore,  etc..  R.  Co.,  146 
U  S.  162,  171,  36  L.  Ed.  925;  Andrews  v. 
Swartz,  156  U.  S.  272,  276,  39  L.  Ed.  422; 
Bergemann  v.  Backer,  157  U.  S.  655,  39 
L.  Ed.  845;  Central  Land  Co.  v.  Laidley, 
159  U.  S.  103,  40  L.  Ed.  91;  Iowa  Cent. 
R.  Co.  v.  Iowa,  160  U.  S.  389.  393,  40  L. 
Ed.  -HiT;  Gibson  v.  Mississippi,  162  U.  S. 
565.  591,  40  L.  Ed.  1075;  Fallbrook  Irriga- 
tion Dist.  v.  Bradley,  164  U.  S.  112,  41 
L.  Ed.  369;  Chicago,  etc.,  R.  Co.  v. 
Chicago,  166  U.  S.  226,  247,  41  L.  Ed. 
9^);  Hodgson  v.  Vermont,  168  U.  S.  262, 
273,  42  L.  Ed.  461;  Backus  v.  Fort  Street 
Union  Depot  Co.,  169  U.  S.  557,  576,  42 
L  Ed.  853;  French  v.  Barber  Asphalt 
Paving  Co.,  181  U.  S.  324,  339,  340,  45  L. 
Ed.  879;  Howard  v.  Kentucky,  200  U.  S. 
164.  172,  50  L.  Ed.  421;  Felts  v.  Murphy, 
201  U  S.  123,  50  L.  Ed.  689;  Ballard  v. 
Hunter,  204  U.  S.  241,  258,  51  L.  Ed.  461; 
Patterson  v.  Colorado,  205  U.  S.  454,  461, 
51    L.    Ed.    879. 

"The  constitutional  provision  (four- 
teenth amendment)  is,  'Nor  shall  any 
state  deprive  any  person  of  life,  liberty; 
or  property  without  due  process  of  law.' 
Cer  ainly  a  state  cannot  be  deemed  guilty 
of  a  violation  of  this  constitutional  obliga- 
tion simply  because  one  of  its  courts, 
while  acting  within  its  jurisdiction,  has 
made  an  erroneous  decision.  The  legis- 
lature of  a  state  performs  its  whole  duty 
under  the  constitution  in  this  particular 
when  it  provides  a  law  for  the  govern- 
ment of  its  courts  while  exercising  their 
respective  jurisdictions,  which,  if  followed, 
will  furnish  the  parties  the  necessary 
constitutional  protection.  All  after  that 
pertains  to  the  courts,  and  the  parties  are 
left  to  the  appropriate  remedies  for  the 
correction  of  errors  in  judicial  proceed- 
ings." Axrowsmith  v.  Harmoning,  118  U. 
S.  194,    195,  30   L.   Ed.  243. 

Errors  in  the  mere  administration  of  the 
statute,  not  involving  jurisdiction  of  the 
subject  matter  and  of  the  parties,  could 
not  justify  this  court,  in  it-  re-examination 
<,f  the  judgment  of  the  state  court,  upon 
writ  of  error,  to  hold  that  the  state  I 
deprived,    or    was    about    to    deprive,    the 


plaintiffs  of  their  property  without  due 
process  of  law.  Lent  v.  Tillson,  140  U. 
S.  316,  331,  35  L.  Ed.  419;  Chicago,  etc., 
R.  Co.  v.  Chicago,  166  U.  S.  226,  247,  41 
L.   Ed.   979. 

"The  error,  if  any  there  be,  was  not 
one  'in  absolute  disregard  of  their  right 
to  just  compensation,.'  but  was  only  error 
in  the  administration  of  law  under  which 
those  proceedings  were  instituted.  As 
clearly  pointed  out  in  Chicago,  Burlington 
&  Quincy  Railroad  v.  Chicago,  supra,  it 
is  not  every  error  occurring  in  a  state 
court  in  the  administration  of  its  law  con 
cerning  condemnation  of  private  property 
for  public  purposes  that  opens  the  door 
to  review  by  this  court.  We  are  not 
called  upon  to  search  the  record  simply 
to  inquire  whether  there  may  or  may  not 
have  been  errors  in  the  proceedings.  Our 
limit  of  interference  is  reached  when  it 
appears  that  no  fundamental  rights  have 
been  disregarded  by  the  state  tribunals." 
Backus. v.  Fort  Street  Union  Depot  Co., 
169  U  S.  557,  576,  42  L.  Ed.  853.  Accord: 
Marchant  v.  Pennsylvania  R.  Co.,  153  U. 
S.   380,   38   L.    Ed.    751. 

If  the  state  court  have  jurisdiction  of 
the  'subject  matter  and  of  the  parties, 
being  under  a  duty  to  guard  and  protect 
the  constitutional  right  asserted,  the  final 
judgment  ought  not  to  be  held  to  be  in 
violation  of  the  due  process  of  law  en- 
joined by  the  fourteenth  amendment,  un- 
less by  its  rulings  upon  questions  of  law 
the  company  was  prevented  from  obtain- 
ing substantially  any  compensation. 
Chicago,  etc.,  R.  Co.  v.  Chicago,  166  U. 
S.  226,  247,  41  L.  Ed.  979.  See.  also, 
Marchant  v.  Pennsvlvania  R.  Co.,  153  U. 
S.  380,  38  L.  Ed.   751. 

That  an  act  was  so  administered  as  to 
result  in  depriving  the  plaintiffs  of  their 
property  without  due  process  of  law  is 
material  only  so  far  as  it  involves  the 
inquiry  as  to  whether  the  tribunals 
charged  by  the  statute  with  the  execution 
of  its  provisions  acquired  jurisdiction  to 
proceed  in  respect  to  the  lots  or  lands  in 
question  and  the  owners  thereof.  Juris- 
diction was,  of  course,  essential  before  the 
plaintiff's  property  could  have  been 
burdened  with  this  assessment.  Lent  ?'. 
Tillson,  140  U.  S.  316,  330,  35  L.  Ed.  419. 
"Irregularities  and  mere  errors  in  the 
proceedings  can  only  be  corrected  in  the 
state  courts.  Our  authority  does  not  ex- 
tend beyond  an  examination  of  the  power 
of  the  courts  below  to  proceed  at  all." 
Kennard  v.  Louisiana.  92  U.  S.  480,  481, 
23  L.   Ed.  478. 

In  matters  of  taxation. — What  lands 
were  properly  assessed  to  a  tax  owner 
and  what  lands  he  owned  are  facts  to  be 
alleged    in    the    original    suit    to    sell    such 
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Error  as  to  Validity  of  State  Law  and  Practice.— Mere  error  by  a  state 
court  in  deciding  upon  the  validity  of  a  state  law  as  tested  by  the  state  constitu- 
tion, or  in  deciding  upon  the  validity  and  regularity  of  an  act  or  proceeding   as 


lands  for  delinquent  taxes,  and  to  be  es- 
tablished by  the  proof  introduced  in  such 
suits  or  by  admission  through  the  default 
of  the  owners  of  the  land.  If  in  the  suit 
to  sell  the  lands  there  was  a  mis- 
description as  to  the  quantity  of  the  land, 
it  was  error  to  be  corrected  in  that  suit. 
Such  error  or  irregularity  did  not  take 
from  it  or  the  decree  rendered  therein 
the  attribute  of  due  process  nor  render 
it  void  and  open  to  collateral  attack. 
Ballard  v.  Hunter,  204  TJ.  S.  241,  258,  51 
L.    Ed.   461. 

In  a  suit  to  sell  lands  for  delinquent 
taxes  an  erroneous  judgment  of  the  costs 
properly  chargeable  against  such  lands 
and  included  in  the  amount  of  the  tax 
does  not  deprive  the  defendants  in  the 
state  court  of  their  property  without  due 
process  of  law.  Their  remedy  is  to  cor- 
rect the  error  by  proper  appellate  pro- 
ceedings. It  does  not  render  the  decree 
of  sale  void  and  open  to  collateral  attack 
as  wanting  in  due  process.  Ballard  v. 
Hunter,  204  U.  S.  241,  259,  51   L.   Ed.   461. 

Errors  in  special  assessment  proceed- 
ings.— "In  Fallbrook  Irrigation  Dist.  v. 
Bradley.  164  TJ.  S.  112,  41  L.  Ed.  369,  was 
involved  the  validity  of  the  irrigation  act 
enacted  by  the  legislature  of  the  state 
of  California.  One  of  the  objections  urged 
against  the  act  was  that  it  permitted  the 
whole  cost  to  be  levied  by  a  board  of 
directors  of  the  district  upon  all  of  the 
real  estate  of  the  district  according  to 
value,  with  no  reference  to  the  degree  of 
benefit  conferred.  As  to  this  it  was  said 
by  this  court,  through  Mr.  Justice  Peck- 
ham:  'Assuming  for  the  purpose  of  this 
objection  that  the  owner  of  these  lands 
had  by  the  provisions  of  the  act,  and 
before  the  lands  were  finally  included  in 
the  district,  an  opportunity  to  be  heard 
before  a  proper  tribunal  upon  the  ques- 
tion of  benefits,  we  are  of  opinion  that 
the  decisions  of  such  a  tribunal,  in  the 
absence  of  actual  fraud  and  bad  faith, 
would  be,  so  far  as  this  court  is  con- 
cerned, conclusive  upon  that  question.  It 
cannot  be  that  upon  a  question  of  fact  of 
such  a  nature  this  court  has  the  power 
to  review  the  decision  of  the  state  tribunal 
which  has  been  pronounced  under  a  stat- 
ute providing  for  a  hearing  upon  notice. 
The  erroneous  decision  of  such  a  question 
of  fact  violates  no  constitutional  provi- 
sion.' Citing  Spencer  v.  Merchant,  125 
U.  S  345,  31  L.  Ed.  763."  See,  in  accord, 
Davidson  v.  New  Orleans,  96  U.  S.  97, 
24  L-  Ed.  616;  French  v.  Barber  Asphalt 
Paving  Co.,  181  U.  S.  324,  339,  340,  45  L. 
Ed.   879. 

"Whether  it  was  expedient  to  widen  the 
street,  or  whether  the  board  of  supervisors 
should  have  so  declared,  or  whether  the 
board     of     commissioners      properly     ap- 


portioned the  costs  of  the  work  or  cor- 
rectly estimated  the  benefits  accruing  to 
the  different  owners  of  property  affected 
by  the  widening  of  the  street,  or  whether 
the  board's  incidental  expenses  in  exe- 
cuting the  statute  were  too  great,  or 
whether  a  larger  amount  of  bonds  were 
issued  than  should  have  been,  the  excess, 
if  any,  not  being  so  great,  as  to  indicate 
upon  the  face  of  the  transaction  a  palpable 
and  gross  departure  from  the  require- 
ments of  the  statute,  or  whether  upon  the 
facts  disclosed  the  report  of  the  commis- 
sioners should  have  been  confirmed,  are, 
none  of  them,  issues  presenting  federal 
questions,  and  the  judgment  of  the  state 
court,  upon  them,  cannot  be  reviewed 
here."  Lent  v.  Tillson,  140  U.  S.  316,  331, 
35  L.  Ed.  419.  Accord:  Pearson  v 
Yewdall,  95  TJ.  S.  294,  24  L.   Ed.  436. 

"That  the  mayor  of  the  city  of  San 
Francisco,  one  of  the  board  of  commis- 
sioners, was  himself  the  owner  of  a 
lot  on  Dupont  Street,  and,  for  that  reason, 
was  incompetent  to  act  as  one  of  the 
board  of  street  commissioners;  that  some 
of  the  alterations  and  modifications  of 
the  report  of  the  commissioners  made 
upon  the  hearing  in  the  county  court  of 
the  petitions  filed  by  different  parties  were 
so  made  under  private  arrangements  be- 
tween the  commissioners  and  those  par- 
ties, of  which  other  property  owners 
along  Dupont  Street  had  no  notice,  and 
by  which  such  owners  were  injuriously 
affected;  that  the  board  of  commissioners 
selected  experts  to  'assist'  it  in  estimating 
the  damages  for  property  taken  and  in- 
jured by  the  proposed  improvement  and 
the  benefits  accruing  therefrom,  and  that 
the  report  of  those  experts  was  accepted 
by  the  commissioners,  without  themselves 
making  or  attempting  to  make  an  ap- 
praisement of  damages  or  an  assessment 
of  benefits  under  the  statute;  and  that 
such  appraisement  and  assessment  were 
not  in  fact  correct,  fair  or  just,  but  were 
fraudulent.  In  respect  to  all  these  and 
like  objections,  it  is  sufficient  to  say  that 
they  do  not  necessarily  involve  any  ques- 
tion of  a  federal  nature,  and.  so  far  as 
this  court  is  concerned,  are  concluded  by 
the  decision  of  the  supreme  court  of 
California."  Lent  v.  Tillson,  140  U.  S 
316.   333,   35  L.    Ed.   419. 

Errors     in     the     administration     of    the 
criminal   law. —  Mere    error    in    administer 
ing  the  criminal   law   of  a  state   or  in   the 
conduct    of    a    criminal    trial — no    federal 
right   being   invaded   or  denied — is   beyond 
the  revisory  power  of  the  federal  supri 
court    under    the    statutes    regulating    its 
jurisdiction      Andrews    v.    Swartz,    156   lj 
S.  272,  276,  39  I..   Ed.    122;  Cross    .     North 
Carolina,  !■".'.'  U    S.  131,  140,  33  I..  Ed.  2 
Bergemann  v.   Backer,  157  U.  S.  655,  659, 
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tested  by  the  state  law  and  practice,  does  not  amount  to  a  denial  of  due  process 
t  f  law,  since,  as  we  have  seen,  conformity  to  state  law,  and  the  observance  of  its 
requirements,  is  not  a  requisite  of  due  process  of  law.  Questions  of  local  law 
and  practice,  are  finally  determined  by  the  decision  of  the  state  court  of  last 
resort.20 

Error  as  to  Common  Law. — Whether  a  state  court  erred  in  its  construction 
of  the  common  law  is  not  a  federal  question.  Although  a  state  court  may  err  in 
deciding  what  the  common  law  is,  yet  if  no  fundamental  and  absolutely  all  im- 
portant right  is  thereby  denied  to  the  accused,  he  still  has  due  process  of  law 
and   cannot  prosecute   error   to   the   federal   supreme   court  upon   that  ground.27 

Overruling  Former  Decisions. — "In  general  the  decision  of  a  court  upon 
a  question  of  law,  however  wrong  and  however  contrary  to  previous  decisions, 
is  not  an  infraction  of  the  fourteenth  amendment  merely  because  it  is  wrong  or 
because  earlier  decisions  are  reserved."28 


39  L.  Ed.  845;  Gibson  v.  Mississippi,  162 
I'.    S.    565,    591,    40    L.    Ed.    1075. 

Thus  where,  upon  a  trial  under  an  in- 
dictment containing  several  counts,  the 
jury  was  brought  into  court  and  the  fact 
disclosed,  by  polling  them,  that  they  were 
agreed  upon  a  verdict  of  guilty  as  to 
certain  counts,  but  that  they  were  unable 
to  agree  as  to  certain  other  counts,  it  was 
held  that  the  entering  of  a  nolle  prosequi, 
pursuant  to  the  proposal  of  the  state's 
attorney,  as  to  the  counts  upon  which  they 
could  not  agree,  and  the  bringing  of  a 
verdict  of  guilty  as  to  the  other  counts, 
although  to  be  condemned  as  highly  ir- 
regular, was  at  most  a  mere  error  in  pro- 
cedure or  practice  and  did  not  amount  to 
a  denial  of  due  process.  Cross  v.  North 
Carolina,  132  U.  S.  131.  140.  33  L.   Ed.  287. 

Where  the  defendant  upon  being  ar- 
raigned under  an  information  charging 
him  with  embezzlement  as  an  agent, 
pleaded  guilty  in  open  court  to  embezzle- 
ment as  an  attorney  at  law,  there  being 
two  statutes,  one  relating  to  embezzle- 
ment by  agents  and  persons  generally,  and 
the  other  applying  only  to  embezzlement 
by  attorneys  at  law,  and  the  court  sen- 
tenced him  upon  his  confession  of  guilt, 
it  was  held  that  such  sentence  and  its 
enforcement  did  not  deprive  him  of  his 
liberty  without  due  process  of  law.  In 
re  Converse,  137  U.  S.  624,  632,  34  L-  Ed. 
796. 

26.  Error  as  to  validity  of  state  law  and 
practice. — Arrowsmith  v.  Harmoning,  118 
U.  S.  10  1.  30  L.  Ed.  243;  Lent  v.  Tillson, 
140  U.  S.  316,  331,  35  L.  Ed.  419;  Ludeling 
v.  Chaffe,  143  U.  S.  301,  305,  36  L.  Ed. 
313;  [owa  Cent.  R.  Co.  v.  Iowa,  160  U.  S. 
389,  393,  40  L.  Ed.  467;  Allen  v.  Georgia, 
166  U.  S.  138,  41  L.  Ed.  949;  Dreyer  v. 
Illinois,  187  U.  S.  71,  72,  77,  78,  47  L.  Ed. 
79;  West  v.  Louisiana.  194  U.  S.  258,  261, 
263,  48  L  Ed.  965;  French  v.  Taylor,  L99 
U.  S.  274.  278,  50  L-  Ed.  189;  Kelts  v. 
Murphy,  201  U.  S.  123,  50  L.  Ed.  689; 
Rawlins  v.  Georgia,  201  U.  S.  638,  639, 
:.i  I,.  Ed.  899;  Burl  v.  Smith,  203  U.  S. 
129,  1  ::•">,  51  I,.  Ed.  12  1;  Patterson  v. 
lorado,  205  (J.  S.  454,  4r,o,  r,t  L  Ed. 
879;    Ex    parte    Wall,    107   U.   S.   205,   27    L. 


Ed.    552.      See,    also,    ante,  "As    to    Aets 

Illegal    under    State    Law;  as     Requiring 

Proceedings      to      Comply  with       State 
Laws,"   VI,   B,   et   seq. 

Errors  in  the  mere  administration  of  a 
state  statute,  not  involving  jurisdiction 
of  the  subject  and  of  the  parties,  could 
not  justify  this  court,  in  its  re-examina- 
tion of  the  judgment  of  the  state  court, 
upon  writ  of  error,  to  hold  that  the  state 
had  deprived,  or  was  about  to  deprive, 
the  plaintiffs  of  their  property  without  due 
process  of  law.  Lent  v.  Tillson,  140  U. 
S.  316,  331,  35   L-   Ed.  419. 

"Mere  irregularities  in  the  procedure, 
if  any,  were  matters  solely  for  the  con- 
sideration of  the  judicial  tribunal  within 
the  state  empowered  by  the  laws  of  the 
state  to  review  and  correct  errors  com- 
mitted by  its  courts.  Such  errors  affect 
merely  matters  of  state  law  and  practice, 
in  no  way  depending  upon  the  constitu- 
tion of  the  United  States  or  upon  any 
act  of  congress."  Ludeling  v.  Chaffe,  143 
U.  S.  301,  305,  36  L.  Ed.  313;  Iowa  Cent. 
R.  Co.  v.  Iowa,  160  U.  S.  389,  393,  40  L. 
Ed.    467. 

The  question  is,  not  whether  the  courts 
below,  having  jurisdiction  of  the  case  and 
the  parties,  have  followed  the  law,  but 
whether  the  law,  if  followed,  would  have 
furnished  the  protection  guaranteed  by 
the  constitution.  Kennard  v.  Louisiana, 
92    U.    S.   480,   481,   23    L.    Ed.    478. 

Sufficiency  of  indictment  as  tested  by 
state  law  and  practice. — See  ante,  "De- 
cision of  State  Court  Conclusive  as  to 
Whether  Act  or  Proceeding  Was  in  Con- 
formity to  State  Law  and  Practice,"  VI, 
B,    4,   note. 

27.  Error  as  to  common  law. — West  v. 
Louisiana,  194  U.  S.  258,  261,  263,  48  L- 
Ed.  965;  Howard  v.  Fleming,  191  U.  S. 
126,  135,  48  L.  Ed.  121.  See,  also,  ante, 
"As  to  Power  of  State  to  Define  and 
Punish  Crime,"  VI,  A,  8,  e. 

28.  Overruling  former  decisions. — Pat- 
tn-son  v.  Colorado,  205  U.  S.  454,  461,  51 
L.  Ed.  879.  See,  also,  post,  "Decisions 
Overruling  Former  Precedents  or  Chang- 
ing  Rules   of    Procedure,"   VI,   E,  2,   d. 
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Only  When  Error  Amounts  to  a  Denial  of  Fundamental  Rights.— As 
elsewhere  stated,  the  limit  of  federal  interference  is  not  reached  unless  the  ruling 
or  decision  amounts  to  a  denial  of  some  fundamental  right,  such  as  the  depriva- 
tion of  property  without  any  compensation  whatever. 2<J  That  the  federal  su- 
preme court  might  have  pursued  a  different  course  in  a  given  case,  is  nut  the 
test.  The  plaintiff  in  error  must  have  heen  deprived  of  one  of  those  funda- 
mental rights,  the  observance  of  which  is  indispensable  to  the  liberty  of  the 
citizen,  to  justify  its  interference.30 

But  Jurisdiction  Is  Essential  to  Due  Process. — See  post,  "General  Rule 
as  to  Jurisdiction,  Notice  and  Opportunity  for  Hearing,"  VI,  E.  3,  a. 

c.  Established  Methods  Not  Overturned;  Process  Sufficient  if  Sanctioned  by 
Common-Law  Usage. — It  was  not  the  purpose  or  the  effect  of  the  due  process 
clauses  of  the  constitution  to  overturn  well-established  judicial  and  administra- 
tive proceedings.  In  other  words,  these  clauses  of  the  constitution  are  to  be 
construed  in  the  light  of  established  usage  both  at  common  law  and  in  the  states 
previous  to  the  enactment  of  the  fourteenth  amendment.31     A  process  of  law, 


29.  Error  denying  fundamental  rights. 
— Chicago,  etc.,  R.  Co.  v.  Chicago,  166  U. 
S.  226,  247,  41  L-  Ed.  979;  Backus  v.  Fort 
Street  Union  Depot  Co..  169  U.  S.  557, 
576,  42  L.  Ed.  853.  See  ante,  "Requires 
Conformity  to  Fundamental  Principles," 
II,  C,  4,  et  seq. ;  "Fundamental  Rights  and 
Principles  Not  to  Be  Ignored,  Nor 
Specific  and  Applicable  Provisions  of  the 
Constitution,"  VI,  A,  8,  a,  (2),  (c) ; 
-Generally,"  VI,  B,  6,  a;  post,  "Limita- 
tions upon  Legislative  Powers  with 
Respect  to  Remedies  and  Forms  of  Pro- 
cedure."  VI,   E,   1,   f. 

30.  Not  sufficient  that  federal  court 
might  have  pursued  different  course. — 
Allen  v.  Georgia.  166  U.  S.  138,  140,  141, 
41  L.  Ed.  949;  Hovey  v.  Elliott,  167  U. 
S.  409,  443,  42  L.  Ed.  215;  Wilson  v.  North 
Carolina,  169  U.  S.  586,  594,  43  L.   Ed.  865. 

31.  Established  methods  not  overturned; 
sufficient    if    sanctioned    by    common-law 
usage. — Murray    v.     Hoboken    Land.    etc. 
Co.,    18    How.    272,    277,    15    L.    Ed.    372 
Re    Wall,    107    U.    S.    265,    27    L-    Ed.    652 
Spencer    v.    Merchant,    125    U.    S-    345,    31 
L.  Ed.  763;  Tonawanda  v.  Lyon,  181  U.  S. 
389,   391,   45    L,    Ed.    908;    Cass    Farm    Co. 
V.    Detroit,    181    U.    S.    396,   398,    45    L.    Ed. 
914;   Detroit   v.    Parker.   181   U.   S.   399,   45 
L.     Ed.    917;     Louisville,    etc.,    R.    Co.    v. 
Barber  Asphalt  Paving  Co.,  197  U.  S.  430, 
4D4,   49    L-    Ed.    819;    Otis    Co.    v.    Ludlow 
Mfg.  Co.,  201  U.  S.  140.  154,  50  L.  Ed.  696. 

In  considering  the  constitutionality  of 
a  state  statute,  the  supreme  court  cannot 
wholly  neglect  the  long-settled  law  and 
common  understanding  of  a  particular 
state  in  considering  the  plaintiff's  rights. 
It  is  bound  to  be  very  cautious  in  coming 
t(  the  conclusion  that  the  fourteenth 
amendment  has  upset  what  thus  has  been 
established  and  accepted  for  a  long  time. 
Even  the  incidents  of  ownership  may  be 
cm  down  by  the  peculiar  laws  and  usages 
of  a  state.  Eldridge  v.  Trezevant,  160 
U.  S.  452,  466,  40  L.  Ed.  490.  Where  for 
a  century  the  remedy  given  by  the  statute 
had  been  supposed  to  be  sufficient,  and 
had  been  decided  to  be  so  under  a  some- 
5  U  S  Enc— 40 


what  similar  statute  which  was  held  to 
create  a  servitude,  the  court  said  that 
it  was  not  prepared  to  pronounce  the 
statute  void  on  the  ground  that  the 
security  for  payment  of  damages  caused 
by  action  thereunder  was  not  enough. 
Otis  Co.  v.  Ludlow  Mfg.  Co.,  201  U.  S. 
140,  154,   50   L.    Ed.    696. 

Established  methods  of  taxation  and 
collection  of  the  revenue. — By  the  com- 
mon law  of  England  and  the  laws  of  many 
of  the  colonies  before  the  revolution,  and 
of  the  states  before  the  formation  of  the 
federal  constitution,  a  summary  process 
existed  for  the  recovery  of  debts  due  to 
the  government.  It  is  to  be  presumed 
that  the  framers  of  the  constitution  under- 
stood this  diversity  in  the  "law  of  the 
land,"  and  framed  the  constitution  with 
reference  thereto.  In  determining,  there- 
fore, whether  the  process  prescribed  by 
congress  for  the  collection  of  the  revenue 
is  "due  process"  or  not,  we  must  look  to 
those  settled  usages  and  modes  of  pro- 
ceeding existing  before  the  adoption  of 
the  constitution,  and  construe  that  instru- 
ment accordingly  unless  such  process  be 
in  conflict  with  some  other  of  its  pro- 
visions. Murray  v.  Hoboken  Land,  etc., 
Co.,  18  How.  272,  277,  15  L.  Ed.  372,  et 
sen. 

It  was  not  the  intention  of  the  court, 
in  Norwood  V.  Baker,  172  U.  S.  269,  43 
L.  Ed.  443,  to  hold  that  the  general  and 
special  taxing  systems  of  the  states,  how- 
ever long  existing  and  sustained  as  valid 
by  their  courts,  have  been  subverted  by 
the  fourteenth  amendment  of  the  constitu- 
tion of  the  United  States.  Tonawanda 
Lyon,  181  U.  S.  389,  391,  45  L.  Ed.  908; 
Cass  Farm  Co.  v.  Detroit,  181  U.  S.  396, 
398.  45  L.  Ed.  914;  Detroit  v.  Parker,  181 
U.   S.   399,  45  L.   Ed.  917. 

"As  was  intimated  in  Spencer  v.  Mer- 
chant, 125  U.  S.  345,  31  L.  Ed.  763,  it  is 
important  for  this  court  to  avoid  extract- 
ing from  the  very  general  language  of 
the  fourteenth  amendment  a  system  of 
delusive  exactness  in  order  to  destroy 
methods     of     taxation     which     were     well 
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which  is  not  otherwise  forbidden,  must  be  taken  to  be  due  process  of  law,  if  it 
can  show  the  sanction  of  settled  usage  both  in  England  and  in  this  country."2 

d.  States  Xot  Restricted  to  Common-haw  Methods;  Due  Process  Xot 
Determined  by  Matter  of  Age. — It  by  no  means  follows,  however,  that  nothing 
else  can  be  due  process  of  law.  There  is  nothing  in  the  principles  of  Magna 
Charta  as  embodied  in  the  due  process  clauses  of  the  federal  constitution,  which 
in  anyway  tends  to  exclude  the  best  ideas  of  all  systems  and  of  every  age ;  and 
in  so  far  as  the  fourteenth  amendment  is  concerned,  an  examination  of  the  de- 
cided cases  will  demonstrate  that,  in  passing  upon  the  validity  of  state  legislation 
under  that  amendment,  the  supreme  court  of  the  United  States  has  not  failed  to 
recognize  the  fact  that  the  law  is  to  a  certain  extent  a  progressive  science,  and 
that  the  states  are  not  tied  down  by  any  provision  of  the  federal  constitution 
to  the  practice  and  procedure  which  existed  at  common  law,  but  that  subject  to 
the  limitations  heretofore  named,33  and  others  to  be  hereafter  named,34  a  state 
may  avail  itself  of  the  wisdom  gathered  by  the  experience  of  the  century  and 
make  such  changes  as  may  be  necessary  both  in  its  civil  and  criminal  jurispru- 
dence.35 And  the  same  observations  would  doubtless  apply  to  the  powers  of 
congress  under  the  due  process  clause  of  the  fifth  amendment.36 

Due  Process  Not  Determined  by  Matter  of  Age. — In  other  words  the 
question  whether  a  certain  proceeding  is  due  process  of  law  is  not  determined 


known  when  that  amendment  was  adopted 
and  which  it  is  safe  to  say  that  no  one 
then  supposed  would  be  disturbed." 
Louisville,  etc..  R.  Co.  v.  Barber  Asphalt 
Paving  Co.,  197  U.  S.  430,  434,  49  L.  Ed. 
819. 

"Due  process  of  law  is  not  violated, 
and  the  equal  protection  of  the  laws  is 
given,  when  the  ordinary  course  is  pur- 
sued in  such  proceedings  for  the  assess- 
ment and  collection  of  taxes  that  has  been 
customarily  followed  in  the  state,  and 
where  the  party  who  may  subsequently  be 
charged  in  his  property  has  had  a  hearing 
or  an  opportunity  for  one  provided  by  the 
statute.  Kelly  v.  Pittsburg,  104  U.  S. 
78,  26  L.  Ed.  658."  Fallbrook  Irrigation 
Dist.  v.  Bradley,  164  U.  S.  112,  168,  41  L. 
Ed.  369. 

32.  Same. — Hurtado  v.  California,  110 
U.  S.  516,  528,  28  L-  Ed.  232,  declaring  this 
to  be  the  true  meaning  of  the  language 
employed  by  Mr.  Justice  Curtis  in  Mur- 
ray v.  Hoboken  Land,  etc.,  Co.,  18  How. 
2T2,  270.  15  L.  Ed.  372.  See.  also,  Dent  v. 
West  Virginia,  1:2'.)  U.  S.  114,  124,  32  L. 
Ed.    623. 

33.  States  not  restricted  to  common- 
law  usage. — See  ante.  "By  What  Princi- 
ples Determined, "•  II.  C,  3;  "Requires 
Conformity  to  Fundamental  Principles," 
II,  C,  4,  et  seq.;  "Each  State  Prescribes  Its 
Own  Procedure,"  VI,  E,  1,  a. 

34.  Same. — See  post,  "Limitations  upon 
Legislative  Powers  with  Respect  to 
Remedies  and  Forms  of  Procedure,"  VI, 
E,    1,   f,   et    seq. 

35.  Same. — Munn  v.  Illinois,  94  U.  S. 
113,  24  L  Ed.  77;  Davidson  v.  New 
Orleans,  96  U.  S.  97,  102,  24  L  Ed.  616; 
Missouri  v.  Lewis,  101  U.  S.  22,  31,  25 
L.  Ed.  939;  Hurtado  v.  California,  110 
U.  S.  516,  531,  28  L.  Ed.  232;  H olden  v. 
Hardy,   169  U.   S.   366,   385,  42   L    Ed.    780; 


Brown  v.  New  Jersey,  175  U.  S.  172,  175, 
44  L  Ed.  119;  Maxwell  v.  Dow,  176  U. 
S.  581,  44  L-  Ed.  597;  West  v.  Louisiana, 
194  U.  S.  258,  263,  48  L  Ed.  965.  See, 
also,  ante,  "Generally;  Prescribed  by  Acts 
of  Congress  and  by  the  States,"  II,  C, 
1;  "As  to  the  Right  of  the  State  to  Adopt 
Its  Own  System  of  Laws  and  Change 
the  Same  at  Pleasure,"  VI.  A,  8,  a,  et  seq. 

"In  Hurtado  v.  California,  110  U.  S. 
516,  28  L  Ed.  232,  it  was  held  that  a 
prosecution  for  murder  did  not  necessarily 
require  an  indictment  by  a  grand  jury, 
where  the  constitution  of  the  state  au- 
thorized prosecutions  for  felonies  by  in- 
formation. Subsequent  cases  have  done 
nothing  to  weaken  or  qualify  the  force  of 
this  decision.  Its  principle  was  applied  in 
In  re  Kemmler,  136  U.  S.  436,  34  L  Ed. 
519,  to  a  law  of  New  York,  providing  for 
the  punishment  of  death  by  electricity; 
in  Dent  v.  West  Virginia,  129  U.  S.  114, 
32  L.  Ed.  623,  to  a  statute  subjecting 
physicians  to  punishment  who  practised 
medicine  without  a  certificate  as  to  their 
competency;  in  Caldwell  v.  Texas,  137 
U.  S.  692,  34  L  Ed.  816,  to  a  statutory 
indictment  for  murder  under  the  laws  of 
Texas;  and  in  Hallinger  v.  Davis,  146 
U.  S.  3  14.  36  L.  Ed.  986,  to  a  state  statute 
conferring  upon  one  charged  with  crime 
the  right  to  waive  a  trial  by  jury,  and  to 
elect  to  be  tried  by  the  court.  It  was  also 
cited  with  approval  in  Baldwin  v.  Kansas, 
L29  U.  S.  52,  32  L  Ed.  640;  Leeper  v. 
Texas,  139  U.  S.  462,  .".:>  L.  Ed.  225;  Mc- 
Nulty  v.  California.  149  U.  S.  645,  37  L. 
Ed.  882;  Holden  v.  Harvey,  169  U.  S. 
366,  3S3.  42  L.  Ed.  780;  and  in  Hagar  v. 
Reclamation  District,  No.  108.  Ill  U.  S. 
701,  28  L  Ed.  569."  Bolln  v.  Nebraska, 
17fi   U.    S.   83,   86,  44   L   Ed.   382. 

36.  Same:  as  to  powers  of  congres.  — 
See  ante.  "Generally:  Prescribed  by  Acts 
of  Congress  and  by  the  States,"  II,  C,  1. 
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by  the   matter   of   age,   but   any   legal   proceeding   enforced   by   public   authority, 
whether  sanctioned  by  age  and  custom,  or  newly  devised  in  the  discretion  of  the 
legislative  power,  in   furtherance  of  the  general  public  good,  which  regards  and 
preserves  these  principles  of  liberty  and  justice,  must  be  held  to  be  due  proa 
of  law.37 

e.  But  State  Cannot  Make  Anything  Due  Process  It  May  Choose  to  Declare 
Such. — A  state  cannot  however,  make  anything  due  process  of  law  which,  by  its 
own  legislation,  it  may  choose  to  declare  such.  To  affirm  this  would  be  to  hold 
that  the  prohibition  contained  in  the  fourteenth  amendment  is  of  no  avail,  or  that 
it  has  no  application  where  the  invasion  of  private  rights  is  effected  under  the 
forms  of  state  legislation.  It  is  not  to  be  supposed  that  its  legislative  powers  are 
absolute  and  despotic,  and  that  the  amendment  prescribing  due  process  of  law 
is  too  vague  and  indefinite  to  operate  as  a  practical  restraint.:;s 

f.  Limitations  upon  Legislative  Powers  with  Respect  to  Remedies  and  Forms 
of  Procedure — (1)  Generally;  Requirement  Satisfied  by  Regular  Course  of 
Proceedings  before  a  Competent  Tribunal. — This  point  has  necessarily  been  dis- 
cussed in  part  in  other  portions  of  this  article.39  In  addition  to  what  has  been 
said,  it  may  be  stated,  generally,  that  it  is  fundamental  rights  which  the  due 
process  clauses  of  the  constitution  were  designed  to  safeguard,  and  not  the  mere 
form  which  a  state  or  congress  may  see  proper  to  prescribe  for  the  enforcement 
and  protection  of  such  rights  ;40  that  the  constitutional  requirement  is  satisfied 
if  the  laws  enacted  by  a  state  be  within  the  legitimate  sphere  of  legislative  power, 
and  their  enforcement  be  effected  through  a  regular  course  of  legal  proceedings, 
before  a  competent  tribunal,  and  attended  with  the  observance  of  those  °-enerai 
rules  which  our  system  of  jurisprudence  prescribes  for  the  security  of  private 
rights.41     In  other  words,  the  full  control  which  the  state  has  in  the  proceedings 


37.  Due  process  not  determined  by 
matter  of  age. — Hurtado  v.  California,  110 
U.  S.  516,  537,  28  L.  Ed.  232;  Montana  Co. 
v.  St  Louis  Min.,  etc.,  Co.,  152  U.  S.  160, 
168,  28  L.  Ed.  398;  Brown  v.  New  Jersey, 
175  U.  S.  172,  176,  44  L.  Ed.  119;  Reetz 
v.  Michigan,  188  U.  S.  505.  508,  47  L.  Ed. 
563. 

38.  But  state  cannot  make  due  process 
anything  it  may  choose. — Murray  v. 
Hoboken  Land,  etc.,  Co.,  18  How.  272, 
276,  15  L.  Ed.  372;  Davidson  v.  New 
Orleans,  96  U.  S.  97,  102,  24  L.  Ed.  616; 
Hurtado  v.  California,  110  U.  S.  516.  535, 
28  L  Ed.  232;  Chicago,  etc.,  R.  Co.  v. 
Chicago,  166  U.  S.  226,  235,  41  L  Ed.  979; 
Holden  v.  Hardv,  169  U.  S.  366.  389,  42 
L.  Ed.  780;  Smyth  v.  Ames,  169  U.  S. 
466,  527,  528,  43  L.  Ed.  819;  Fayerweather 
V.  Ritch,  195  U.  S.  276,  297,  49  L.  Ed.  193. 
See,  also,  ante,  "Neither  Con.eres-  Nor  the 
States  Make  Anything  Due  Process  They 
May  Choose  to  Declare  Such,"  II,  C,  2. 

39.  Due  process  satisfied  by  regular 
course  of  proceedings  before  competent 
tribunal. — See  ante,  "By  What  Principles 
Determined,"  II,  C,  3;  "Requires  Con- 
formity to  Fundamental  Principles."  II, 
C,  4,  et  seq.;  "Each  State  Prescribes  Its 
Own  Procedure,"  VI,  E,  1.  a. 

40.  Safeguards  fundamental  rights;  not 
the  mere  form  of  procedure. — Allen 
Georgia.  166  U.  S.  138,  140.  41  L.  Ed.  949; 
Horey  v.  Elliott.  167  U.  S.  409.  44:;.  42 
L  Ed.  215;  Holden  v.  Hardy,  169  U.  S. 
366,  389,  42  L.  Ed.  780;  Wilson  v.  North 
Carolina.  169  TJ.  S.  586,  594.  43  L  Ed. 
865;   Bellingham   Bay,  etc.,   R.   Co.  v.   New 


Y\  hatcom,  172  U.  S.  314,  43  L  Ed.  460; 
Cincinnati  St.  R.  Co.  v.  Snell,  193  U.  S. 
30,  33,  48  L.  Ed.  604;  Howard  v.  Kentucky, 
200  U.  S.  164,  173,  50  L.  Ed.  421;  Ballard 
V.  Hunter,  204  U.  S.  241,  262,  51  L-  Ed. 
461.  See,  also,  ante.  "Each  State  Pre- 
scribes Its  Own  Procedure,"  VI,  E,  1,  a; 
"Qualification  of  Rule;  Regard  to  Be  Had 
to  Substance  and  Not  to  Form,"  VI,  E, 
1,    b,    (2). 

41.  Satisfied  if  enforcement  of  law  be 
attended  by  observance  of  those  general 
rules  designed  to  protect  private  rights. — ■ 
Kennard  v.  Louisiana.  92  U.  S.  4S0,  23  L. 
Ed.  478;  Pennoyer  v.  Neff,  95  U.  S.  714, 
24  L.  Ed.  565;  Hagar  v.  Reclamation  Dis- 
trict, No.  108,  111  U.  S.  701,  28  L.  Ed.  569; 
Missouri  Pac.  R.  Co.  v.  Humes,  115  U.  S. 
512,  520,  29  L.  Ed.  463;  Marchant  v. 
Pennsylvania  R.  Co..  153  U.  S.  380,  387, 
3S  L.  Ed.  751. 

Requires  a  competent  tribunal. — To 
give  judicial  proceedings  any  validity, 
there  must  be  a  competent  tribunal  to 
pass  upon  their  subject  matter.  Pennover 
v.  Neff,  95  U.  S.  714,  24  L  Ed.  565;  Ex 
parte  Milligan.  4  Wall.  2.  119.  18  L  Ed. 
281. 

Due  process  means  a  trial  in  which  the 
rights  of  the  party  shall  be  decided  by  a 
tribunal  appointed  by  law.  which  tribunal 
is  to  be  governed  by  rule-  of  law  pre- 
viously  established.  Kilhonrn  v.  Thomp- 
son. 103  I'.   S.    168,   176,    Is'.'.  26    I..    Ed.  377. 

Same;  trial  before  de  facto  judge. — ■ 
Where  a  court  has  jurisdiction  of  an 
offense  and  of  the  accused,  and  the  pro- 
ceedings  are   otherwise   regular,   a   convic- 
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of  its  courts,  both  in  civil  and  criminal  cases,  is  subject  only  to  the  qualification 
that  such  procedure  must  not  work  a  denial  of  fundamental  rights  nor  conflict 
with  specific  and  applicable  provisions  of  the  federal  constitution.42 

Legislature  Has  a  Wide  Discretion;  Not  Sufficient  That  Court  Might 
Have  Pursued  a  Different  Course. — In  determining  whether  a  prescribed 
process  is  obnoxious  to  the  principles  here  laid  down,  it  is  to  be  borne  in  mind 
that  every  legislative  power  has  a  large  discretion  in  making  modifications  in  the 
forms  of  procedure  according  to  the  laws,  habits,  customs  and  preferences  of 
the  people  of  the  particular  state ;  and  that  the  federal  supreme  court  might 
have  pursued  a  different  course  in  a  given  case  is  not  the  test.  The  plaintiff  in 
error  must  have  been  deprived  of  one  of  those  fundamental  rights,  the  observ- 
ance of  which  is  indispensable  to  the  liberty  of  the  citizen  to  justify  its  inter- 
ference.43 


tion  is  lawful,  although  the  judge  holding 
the  court  may  be  only  an  officer  de  facto; 
and  that  the  validity  of  the  title  of  such 
judge  to  the  office,  or  his  right  to  exercise 
the  judicial  functions,  cannot  be  deter- 
mined on  a  writ  of  habeas  corpus.  The 
title  of  a  person  acting  with  color  of  au- 
thority, even  if  he  be  not  a  good  officer 
in  point  of  law,  cannot  be  collaterally 
attacked.      Ex  parte  Ward,   173   U.   S.  452, 

43  L.  Ed.  765.  See,  also,  Cocke  v.  Halsey, 
16  Pet.  71,  10  L.  Ed.  891;  Hussey  v.  Smith, 
99  U.  S.  20,  25  L.  Ed.  314;  Norton  v. 
Shelby  County,  118  U.  S.  425,  445,  30  L. 
Ed.  178;  Ball  v.  United  States,  140  U.  S. 
118,  35  L.  Ed.  377;  McDowell  v.  United 
States,  159  U.  S-  596,  40  L.  Ed.  271. 

Where  under  the  law  of  the  state  as 
expounded  by  its  court  of  last  resort,  a 
judge  appointed  by  the  governor  without 
authority  is  held  to  be  a  judge  de  facto, 
a  person  tried  and  sentenced  in  the  court 
presided  over  by  such  judge  is  not  deprived 
of  his  life  or  liberty  without  due  process 
of  law  not  denied  the  equal  protection  of 
the  Jaws  within  the  meaning  of  the  four- 
teenth amendment.  In  re  Manning,  139 
U.  S.  504,  35  L.  Ed.  264.  See,  also,  the 
title    IUDGES. 

A  regular  course  of  proceedings. — 
"  'Due  process  of  law'  generally  implies 
and  includes  actor,  reus,  judex,  regular  al- 
legations, opportunity  to  answer,  and  a 
trial  according  to  some  settled  course  of 
judicial  proceedings."  Murray  v.  Ho- 
boken  Land,  etc.,  Co.,  18  How.  272,  15  L. 
Ed.  372;  Hilton  v.  Merritt,  110  U.  S.  97,  28 
L.  Ed.  83;  King  v.  Mullins,  171  U.  S. 
404,  429,  43  L-  Ed.  214;  King  v.  Panther 
Lumber  Co.,  171  U.  S.  437,  43  L.  Ed.  227; 
The  Japanese  Immigrant  Case,  189  U.  S. 
86,  100,  47  L.   Ed.  721. 

"The  due  process  clause  of  the  four- 
teenth amendment  does  not  necessitate 
that  the  proceedings  in  a  state  court 
should  be  by  a  particular  mode,  but  only 
that  there  shall  be  a  regular  course  of 
proceedings  in  which  notice  is  given  of 
the  claim  asserted,  and  an  opportunity  af- 
forded to  defend  against  it.  Louisville, 
etc.,  R.  Co.  v.  Schmidt    177  U.  S.  230,  236, 

44  L.  Ed.  747."  Simon  v.  Craft,  182  U.  S. 
427.   437.   45    L.    Ed     1J65. 

42.  Limit  of  full  control  by  state. — Allen 


v.  Georgia,  166  U.  S.  138,  140,  41  L.  Ed. 
949;  Hovey  v.  Elliott,  167  U.  S.  409,  42 
L.  Ed.  215;  Wilson  v.  North  Carolina,  169 
U.  S.  586,  594,  43  L.  Ed.  865;  Bellingham 
Bay,  etc.,  R.  Co.  v.  New  Whatcom,  172 
U.  S:  314,  320,  43  L.  Ed.  460;  Brown  v. 
New  Jersey,  175  U.  S.  172,  174,  44  L.  Ed. 
119;  West  v.  Louisiana,  194  U.  S.  258,  263, 
48  L.  Ed.  965;  Howard  v.  Kentucky,  200  U. 
S.  164,  173,  50  L.  Ed.  421;  Ballard  v.  Hun- 
ter, 204  U.  S.  241,  262,  51  L.  Ed.  461. 

"The  laws  of  a  state  come  under  the 
prohibition  of  the  fourteenth  amendment 
only  when  infringe  fundamental  rights.  A 
law  must  be  framed  and  judged  of  in  con- 
sideration of  the  practical  affairs  of  men." 
Ballard  v.  Hunter,  204  U.  S.  241,  262,  51 
L.  Ed.  461.  Accord:  Simon  v.  Craft,  182 
U.  S.  427,  45  L.  Ed.  1165. 

"The  words  'due  process  of  law,'  as 
used  in  the  fourteenth  amendment,  pro- 
tect fundamental  rights.  What  those  are 
cannot  ever  be  the  cause  of  much  dispute. 
In  giving  them  protection,  however,  it  was 
not  designed,  as  was  observed  by  the 
Chief  Justice  in  In  re  Converse,  137  U.  S. 
624,  34  L-  Ed.  796,  'to  interfere  with  the 
power  of  the  state  to  protect  the  lives, 
liberty  and  property  of  its  citizens;  nor 
with  the  exercise  of  that  power  in  the  ad- 
judication of  the  courts  of  the  state  in  ad- 
ministering the  process  provided  by  the 
law  of  the  state.'  "  Howard  v.  Kentucky, 
200  U.  S.   164,  173,   50   L.   Ed.  421. 

"Before  proceedings  for  the  collection 
of  taxes  sanctioned  by  the  supreme  court 
of  a  state  are  stricken  down  in  this  court, 
it  must  clearly  appear  that  some  one  of 
the  fundamental  guarantees  of  right  con- 
tained in  the  federal  constitution  has  been 
invaded."  Bellingham  Bay,  etc.,  R.  Co.  v. 
New  Whatcom,  172  U.  S.  314,  320,  43  L 
Ed.  460. 

43.  Legislature  vested  with  wide  dis- 
cretion.— Davidson  v.  New  Orleans,  96  U. 
S.  97,  24  L.  Ed.  616;  Allen  v.  Georgia,  160 
U.  S.  138,  140,  41  L.  Ed.  949;  Hovey  v. 
Elliott,  167  U.  S.  409,  443,  42  L.  Ed.  215; 
Wilson  ?'.  North  Carolina,  169  U.  S.  586, 
594,  43  L.  Ed.  865;  Ballard  <•.  Hunter, 
204  U.  S.  241,  255,  51    L   Ed.  461. 

"Without  attempting  to  define  exactly 
in  what  due  process  of  law  consists,  it  is 
sufficient  to  say  that,  if  the  supreme  court 
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Satisfied  by  Iroc«»dure  Appropriate  to  the  Nature  of  the  Case.— It  is 
a  mistaken  idea  that  due  process  of  law  requires  a  plenary  suit  and  a  trial  by 
jury,  in  all  cases  where  property  or  personal  rights  are  involved.  (  hi  the  other 
hand,  in  all  cas*s,  that  kind  of  procedure  is  due  process  of  law  which  is  suitable 
and  proper  to  the  nature  of  the  case,  and  sanctioned  by  the  established  customs 
and  usages  of  the  courts.  The  great  purpose  of  the  requirement  is  to  exclud  : 
everything  that  is  arbitrary  and  capricious  in  legislation  affecting  the  rights  of 
the  citizen,  and  if  the  process  is  found  to  be  suitable  or  admissible  in  the  special 
case,  it  will  be  adjudged  to  be  due  process  of  law ;  but  otherwise  if  it  be  found 
to  be  arbitrary,  oppressive  and  unjust.44 

(2)  Judicial  Proceeding  Not  Always  Required. — Though  due  process  of  law 
generally  implies  and  includes  actor  reus,  judex,  regular  allegations,  opportu- 
nity to  answer  and  a  trial  according  to  some  settled  course  of  judicial  proceed- 
ings, yet  this  is  not  universally  true.  Under  the  law  of  England  after  Magna 
Charta,  and  as  it  was  acted  on  here,  there  were  cases  in  which  process,  in  its 
nature  final,  issued  against  the  body,  lands  and  goods  without  any  such  trial. 
It  was  not  the  purpose  of  the  due  process  clauses  of  the  constitution  to  overturn 
this  practice,  and  it  follows  that  while  generally  both  public  and  private  wrongs 
are  redressed  through  judicial  actions,  there  are  more  summary  extrajudicial 
remedies  for  both,  in  which  the  decisions  of  executive  or  administrative  officers, 
acting   within   powers    expressly   conferred,   are   due   process   of   law.45      In   the 


of  a  state  had  acted  in  consonance  with 
the  constitutional  laws  of  a  state, 
and  its  own  procedure,  it  could  only  be 
in  very  exceptional  circumstances  that 
this  court  would  feel  justified  in  saying 
I  there  had  been  a  failure  of  due  legal 
process.  We  might  ourselves  have  pur- 
sued a  different  course  in  this  case,  but 
that  is  not  the  test.  The  plaintiff  in  error 
must  have  been  deprived  of  one  of  those 
fundamental  rights,  the  observance  of 
which  is  indispensable  to  the  liberty  of 
the  citizen,  to  justify  our  interference." 
Allen  v.  Georgia,  163  TJ.  S.  138.  140,  41 
L.  Ed.  949;  Hovey  v.  Elliott,  167  U.  S.  409, 
443,  42  L.  Ed.  215;  Wilson  v.  North  Caro- 
lina,   169   U.    S.    586.    594.   43    L.    Ed.    865. 

Where  a  state  officer  has  been  removed 
from  his  position  by  proceedings  which 
conform  to  the  state  laws  and  decisions 
regulating  removals  from  office  in  the 
state,  the  jurisdiction  of  the  federal 
supreme  court  to  review  such  proceed- 
ings can  only  exist  in  cases  where  there 
has  been,  by  reason  of  the  statutes  and 
the  proceedings  under  it,  such  a  plain  and 
substantial  departure  from  the  funda- 
mental principles  upon  which  our  gov- 
ernment is  based  that  it  could  with 
truth  and  propriety  be  said  that  if 
the  judgment  were  suffered  to  remain, 
the  party  aggrieved  would  be  deprived 
of  his  life,  liberty  or  property  in  viola- 
tion of  the  provisions  of  the  federal  con- 
stitution. Wilson  v.  North  Carolina,  169 
U.    S.    5S6.    596,    43    L.    Ed.    S65. 

£1.  Sufficient  if  procedure  suited  to 
nature  of  case. — Davidson  v.  New  Or- 
leans, 96  U.  S.  97,  24  L.  Ed.  616;  Re  Wall, 
107  U.  S.  265,  27  L.  Ed.  552;  Hagar 
v.  Reclamation  District,  No.  108,  111  U. 
S.  701,  28  L.  Ed.  569;  Kentuckv  Rail 
read  Tax  Cases,  115  U.  S.  321,  331.  29  L. 
Ed.  414;  Church  v.  Kclsey,  121   U.   S. 


30  L.  Ed.  960;  Dent  v.  West  Virginia,  129 
U.  S.  114,  32  L.  Ed.  623;  Lent  v.  TiUson, 
140  U.  S.  316,  35  L.  Ed.  419;  New  York, 
etc,  R.  Co.  v.  Bristol,  151  U.  S.  556,  571. 
38  L-  Ed.  269;  Marchant  v.  Penn.W- 
vania  R.  Co.,  153  U.  S.  380,  336,  387,  33 
L.  Ed.  751;  Connecticut  v.  WoodruFF,  153 
U.  S.  689,  38  L-  Ed.  869;  Iowa  Cent.  R. 
Co.  v.  Iowa,  160  U.  S.  389,  40  L.  Ed. 
467;  Louisville,  etc.,  R.  Co.  v.  Schmidt, 
177  U.  S.  230,  236,  44  L-  Ed.  747;  Simon 
v.  Craft,  182  U.  S.  427.  45  L.  Ed.  1165; 
Turpin  "-.  Lemon,  187  U.  S.  51,  58,  47  L. 
Ed.  70;  Leigh  v.  Green,  193  U.  S.  79,  87, 
48  L-  Ed.  623;  Ballard  v.  Hunter,  204 
U.  S.  241,  255,  51  L.  Ed.  461;  Ex  parte 
Wall,    107   U.    S.    265,    289,    27    L-    Ed.    552. 

"Legislation  is  not  open  t©  the  charge 
of  depriving  one  of  his  rights  without 
due  process  of  law,  if  it  be  general  in 
its  operation  upon  the  subjects  to  which 
it  relates,  and  is  enforceable  in  the  usual 
modes  established  in  the  administration 
of  government  with  respect  to  kindred 
matters;  that  is,  by  process  or  proceed- 
ings adapted  to  the  nature  of  the  case. 
The  great  purpose  of  the  requirement 
is  to  exclude  everything  that  is  arbi- 
trary and  capricious  in  legislation  affect- 
ing the  rights  of  the  citizen.'*  Dent  v. 
West  Virginia,  129  U.  S.  111.  134,  32  L. 
Ed.   623. 

Railroad  companies  are  t  iLprfved 
of  property  without  due  process  of  law 
by  statutes  under  which  the  result  is 
ascertained  in  the  mode  suited  to  the 
nature  of  the  case,  and  n<  t  merely  arbi- 
trary and  capricious.  New  York,  etc., 
R.  Co.  .-.  Bristol,  151  U.  S.  566,  571,  ! 
L.  Ed.  269;  Ccnnertiout  v.  Woodruff,  153 
U.  S.  6S9.  38   I..    Ed.   869 

Judicial   proceeding   not   arway3  re- 
ouired. — Murray  bokea    Land,    etc.. 

Co.,     13     How.     272,     280,     15    L.     Ed.     37'-' ; 
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federal  government  each  executive  department  has  certain  public  functions  and 
duties,  the  performance  of  which  is  absolutely  necessary  to  the  existence  of  the 
government,  and  much  of  the  process  by  means  of  which  the  government  is 
carried  on  and  the  order  of  society  maintained  is  purely  executive  or  administra- 
tive. Temporary  deprivations  of  liberty  or  property  often  take  place  through 
the  action  of  ministerial  or  executive  officers  or  functionaries,  or  even  of  private 
parties,  where  it  has  never  been  supposed  that  the  common  law  would  afford 
redress.46  The  same  doctrine  holds  true,  of  course,  as  to  the  state  governments. 
There  is  no  provision  in  the  federal  constitution  which  forbids  a  state  from 
granting  to  a  tribunal,  whether  called  a  court  or  a  board  of  registration,  the 
final  determination  of  a  legal  question.  Indeed,  it  not  infrequently  happens  that 
a  full  discharge  of  their  duties  compels  boards,  or  officers  of  a  purely  ministerial 


McMillen  v.  Anderson,  95  U.  S.  37,  24 
L.  Ed.  335;  Davidson  v.  New  Orleans, 
96  U.  S.  97,  24  L,  Ed.  616;  Ex  parte  Wall, 
107  U.  S.  265,  289,  27  L-  Ed.  552;  Hilton 
v.  Merritt,  110  U.  S.  97,  28  L.  Ed.  83; 
Palmer  v.  McMahon,  133  U.  S.  660,  668, 
33  L.  Ed.  772;  Ekiu  v.  United  States,  142 
U.  S.  651,  660,  35  L.  Ed.  1146;  Lem  Moon 
Sing  v.  United  States,  158  U.  S.  538, 
547,  39  L-  Ed.  1082;  Bushnell  v.  Leland, 
164  U.  S.  684,  41  L.  Ed.  598;  King  v. 
Mullins,  171  U.  S.  404,  429,  43  L.  Ed. 
214;  King  v.  Panther  Lumber  Co.,  171 
U.  S.  437,  43  L.  Ed.  227;  The  Japanese 
Immigrant  Case,  189  U.  S.  86,  100,  47 
L.  Ed.  721;  Public  Clearing  House  v. 
Coyne,  194  U.  S.  497,  508,  48  L.  Ed.  1092; 
United  States  v.  Ju  Toy,  198  U.  S.  253, 
263,  49  L.  Ed.  1040;  Ballard  v.  Hunter, 
204   U.    S.   241,   255,   51    L-    Ed.   461. 

Due  process  of  law  does  not  in  all 
cases  require  a  resort  to  a  court  of^  jus- 
tice to  assert  the  rights  of  the  public 
against  the  individual,  or  to  impose  bur- 
dens upon  his  property  for  the  public 
use.  Murray  v.  Hoboken  Land,  etc.,  Co., 
18  How.  272,  15  L.  Ed.  372;  McMillen  v. 
Anderson,  95  U.  S.  37,  24  L.  Ed.  335; 
Davidson  v.  New  Orleans,  96  U.  S.  97, 
24  L.  Ed.  616;  Ex  parte  Wall,  107  U.  S. 
265,  289,  27  L  Ed.  552;  Palmer  V. 
McMahon.  133  U.  S.  660,  668,  33  L  Ed. 
772;  Bushnell  v.  Leland,  164  U.  S.  684. 
41  L.  Ed.  598;  Dreyer  v.  Illinois,  187  U. 
S.  71,  83,  47  L  Ed.  79;  Reetz  v.  Michigan, 
188  U.  S.  505.  507,  47  L-  Ed.  563;  Public 
Clearing  blouse  v.  Coyne,  194  U.  S.  497, 
508,  48  L-  Ed.  1092;  Ballard  v.  Hunter, 
204  U.   S.   241.  255,   51    L    Ed.   461. 

The  words  "due  process  of  law,"  as 
found  in  the  fifth  amendment,  not  neces- 
sarily imply  a  regular  proceeding  in  a 
court  of  justice,  or  after  the  manner  of 
such  courts.  Murray  v.  Hoboken  Land, 
etc.,  Co.,  18  How.  272,  15  L-  Ed.  372; 
McMillen  v.  Anderson,  95  U.  S.  37,  24 
L.  Ed.  335;  Davidson  v.  New  Orleans, 
96   U.    S.   97,   102,   24    L    Ed.    616. 

"It  is  unnecessary  to  repeat  the  often- 
quoted  remarks  of  Mr.  Justice  Curtis, 
speaking  for  the  whole  court  in  Murray 
T  Hoboken  Land,  etc.,  Co.,  18  How.  272, 
280,  15  L-  Ed.  372,  to  show  thai  the  re- 
quirement    of     a     judicial     trial     docs     nol 


prevail  in  every  case.  Lem  Moon  Sing 
V.  United  States,  158  U.  S.  538,  547,  39 
L.  Ed.  1082;  The  Japanese  Immigrant 
Case,  189  U.  S.  86,  100,  47  L  Ed.  721; 
Public  Clearing  House  v.  Coyne,  194  U. 
S.  497,  508,  509,  48  L-  Ed.  1092."  United 
States  v.  Ju  Toy,  198  U.  S.  253,  263,  49 
L.    Ed.    1040. 

46.  Administration  of  executive  de- 
partments is  due  process. — Public  Clear- 
ing House  v.  Coyne,  194  U.  S.  497,  509, 
516,   48    L.    Ed.   1092. 

"Each  executive  department  has  cer- 
tain public  functions  and  duties,  the  per- 
formance of  which  is  absolutely  neces- 
sary to  the  existence  of  the  government, 
but  it  may  temporarily,  at  least,  operate 
with  seeming  harshness  upon  individuals. 
But  it  is  wisely  indicated  that  the  rights 
of  the  public  must  in  these  particulars 
override  the  rights  of  individuals,  pro- 
vided there  be  reserved  to  them  an  ulti- 
mate recourse  to  the  judiciary."  Public 
Clearing  House  v.  Coyne,  194  U.  S.  497, 
516,   48   L.    Ed.    1092. 

"It  is  too  late  to  argue  that  due 
process  of  law  is  denied  whenever  the 
disposition  of  property  is  affected  by  the 
order  of  an  executive  department.  Many, 
if  not  most,  of  the  matters  presented  to 
these  departments  require  for  their 
proper  solution  the  judgment  or  discre- 
tion of  the  head  of  the  department,  and 
in  many  cases,  notably  those  connected 
with  the  disposition  of  the  public  lands, 
the  action  of  the  department  is  accepted 
as  final  by  the  courts,  and  even  when 
involving  questions  of  law  this  action 
is  attended  by  a  strong  presumption  of 
its  correctness.  Bates  v.  Payne,  194  U. 
S.  106,  48  L.  Ed.  894."  Public  Clearing 
House  v.  Coyne,  194  TJ.  S.  497,  508,  48 
L.   Ed.   1092. 

"Many  executive  officers,  even  those 
who  are  spoken  of  as  purely  ministerial 
officers,  act  judicially  in  the  determina- 
tion of  facts  in  the  performance  of  their 
official  duties;  and  in  so  doing  they  do 
not  exercise  'judicial  power,'  as  that 
phrase  is  commonly  used,  and  as  it  is 
used  in  the  organic  act,  in  conferring 
judicial  power  upon  specified  courts." 
Reetz  ?•.  Michigan,  188  U.  S.  505,  507, 
47   L-    Ed.   563. 
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character,  to  consider  and  determine  questions  of  a  legal  nature.47 
Illustrations   of  Doctrine. 4S — See  the  footnote. 


47.  Same;  state  boards  and  officers. — 
Reetz  v.  Michigan,  188  U.  S.  505,  507,  47 
L.  Ed.   563. 

48.  Process  to  recover  balance  due 
from  public  officer. — An  act  of  congress 
giving  a  summary  remedy,  by  a  distress 
warrant,  against  the  property  of  an  offi- 
cial defaulter,  "tested  by  the  common 
and  statute  law  of  England  prior  to  the 
emigration  of  our  ancestors,  and  by  the 
laws  of  many  of  the  states  at  the  time 
of  the  adoption  of  this  amendment,  can- 
not be  denied  to  be  due  process  of  law." 
Murray  v.  Hoboken  Land,  etc.,  Co.,  18 
How.  272,  15  L-  Ed.  372;  Hallinger  v. 
Davis,    146   U.    S.    314,   320,   36    L.    Ed.    986. 

A  distress  warrant,  issued  by  the  solic- 
itor of  the  treasury  under  the  act  of  con- 
gress passed  on  the  15th  of  May,  1820  (3 
Stats,  at  Large  592),  for  the  purpose  of 
enforcing  the  collection  of  a  balance 
found  due  the  government  by  a  collec- 
tor of  customs,  upon  an  auditing  of  his 
accounts  by  the  officers  of  the  treasury 
department,  was  not  inconsistent  with  the 
provision  of  the  fifth  amendment,  which 
prohibits  a  citizen  from  being  deprived 
of  his  life,  liberty,  or  property  without 
due  process  of  law.  Murray  v.  Hoboken 
Land,  etc.,  Co.,  18  How.  272,  15  L.  Ed. 
372. 

J.  N.,  sometimes  comptroller  general 
of  the  state  of  Pennsylvania,  having  been 
found  to  be  largely  in  arrears  to  the 
state,  upon  an  accounting  before  a  tribu- 
nal exercising  powers  of  a  judicial  char- 
acter with  respect  to  such  an  account- 
ing, and  with  the  right  of  appeal  to  the 
courts  of  last  resort,  and  the  state  having 
created  a  commission  and  vested  it  with 
the  specific  power  of  foreclosing  its  lien 
upon  the  lands  of  J.  N.  for  the  satis- 
faction of  said  indebtedness  owing  by 
him  to  the  state,  there  was  no  merit  in 
an  objection  that  the  proceedings  were 
contrary  to  the  ninth  section  of  the 
Pennsylvania  bill  of  rights,  which  pro- 
vided, in  the  language  of  Magna  Charta, 
that  no  one  shall  be  deprived  of  his 
property  but  by  the  law  of  the  land. 
Livingston  v.  Moore,  7  Pet.  469,  551,  8  L. 
Ed.   751. 

Taxation  and  collection  of  the  revenue. 
— "All  governments,  in  all  times,  have 
found  it  necessary  to  adopt  stringent 
measures  for  the  collection  of  taxes  and 
to  be  rigid  in  the  enforcement  of  them. 
These  measures  are  not  judicial;  nor 
docs  the,  government  resort,  except  in 
extraordinary  cases,  to  the  courts  for 
that  purpose.  The  revenue  measures  of 
every  civilized  government  constitute 
a  system  which  provides  for  its  enforce- 
ment by  officers  commissioned  for  that 
purpose.'  Murray  v.  Hoboken  Land, 
etc.,  Co.,  18  How.  272,  280,  15  L  Ed.  372; 
State  Railroad  Tax  Cases,  92  U.  S.  575. 
€13,  23   L.   Ed.   663i   Snyder  v.    Marks,   109 


U.  S.  189,  L93,  iv  t,  27  L  Ed.  901;  Hilton 
v  Merntt,  no  V.  S.  97,  28  I..  Ed.  83; 
Arnson  <-.  Murphy,  H5  U.  S.  579,  585, 
586,  29  L.  Ed.  491;  Oelbermann  v.  Mer- 
ntt, 123  U.  S.  356,  361,  :;i  I..  Ed.  164; 
Auffmordt  v.  Hedden,  L37  U.  S.  310,  324, 
34  L.  Ed.  674;  Passavanf  v.  United 
States,  148  U.  S.  214,  37  L  Ed.  426;  Ori- 
get  v.  Hedden,  155  U.  S.  228,  238,  39  L. 
Ed.   130. 

"Taxes  have  not,  as  a  general  rule, 
in  this  country  since  its  independence, 
nor  in  England  before  that  time,  been 
collected  by  regular  judicial  proceedings. 
The  necessities  of  government,  the  na- 
ture of  the  duty  to  be  performed,  and 
the  customary  usages  of  the  people,  have 
established  a  different  procedure,  which, 
in  regard  to  that  matter,  is  and  always 
has  been  due  process  of  law."  Murray 
v.  Hoboken  Land,  etc.,  Co.,  18  How. 
272,  280,  15  L.  Ed.  372;  McMillen  v. 
Anderson,  95  U.  S.  37,  41,  24  L.  Ed.  335; 
Davidson  v.  New  Orleans,  96  U.  S.  97, 
104,  24  L  Ed.  616;  Springer  v.  United 
States,  102  U.  S.  586,  594,  26  L  Ed.  253; 
Kelly  v.  Pittsburgh,  104  U.  S.  78,  80,  26 
L.  Ed.  658;  Hagar  v.  Reclamation  Dist., 
No.  108,  111  U.  S.  701,  708,  28  L  Ed. 
569;  Kentucky  Railroad  Tax  Cases,  115 
U.  S.  321,  331,  29  L.  Ed.  414;  Spencer  v. 
Merchant,  125  U.  S.  345,  356.  31  L  Ed. 
763;  Palmer  v.  McMahon,  133  U.  S.  660, 
668,  33  L.  Ed.  772;  Bell's  Gap  R.  Co.  v. 
Pennsylvania,  134  U.  S.  232,  239.  33  L. 
Ed.  892;  Fallbrook  Irrigation  Dist.  v. 
Bradley,  164  U.  S.  112.  168,  41  L.  Ed. 
369;  King  v.  Mullins.  171  U.  S.  404,  429, 
43  L.  Ed.  214;  King  v.  Panther  Lumber 
Co.,  171  U.  S.  437,  43  L.  Ed.  227;  French 
v.  Barber  Asphalt  Paving  Co.,  181  U.  S. 
324,  336,  45  L  Ed.  879;  Carson  v.  Brock- 
ton Sewerage  Commission,  182  U.  S. 
398,  402,  45  L-  Ed.  1151;  Turpin  v. 
Lemon,  187  U.  S.  51,  52,  58,  47  L  Ed. 
70;  Hibben  v.  Smith.  191  U.  S.  310,  321, 
48  L-  Ed.  195;  Scottish  Union,  etc.,  In-. 
Co.  v.  Bowland,  196  U.  S.  611,  632,  49 
L-    Ed.   619. 

The  necessity  for  revenue  for  the  sup- 
port of  the  government  does  not  admit 
of  the  delay  attendant  upon  proceedings 
in  a  court  of  justice,  and  they  are  not  re- 
quired for  the  enforcement  of  taxes  or 
assessments.  Springer  v.  United  States, 
102  U.  S.  586,  594,  26  L  Ed.  253;  Spring 
Valley  Water  Works  v.  Schottler,  no  I' 
S.  347,  28  L.  Ed.  173;  Hager  v.  Reclama- 
tion Dist..  No.  ins.  in  U.  S.  701,  708,  28 
L.  Ed.  569;  Bell's  Cap  R.  Co.  v.  Pennsyl- 
vania, 134  U.  S.  -i:.-\  239,  33  I..  Ed.  892; 
Kins  V.  Mullins,  171  U.  S.  ml.  431,  13  L. 
Ed.  214;  King  v.  Panther  Lumber  Co., 
■<7l  U.  S  137,  i:;  L.  Ed  227;  French  v. 
Barber  Asphalt  Paving  Co.,  181  U.  S. 
324,  333,  4.".   L    Ed.  879. 

"The  general  system  of  procedure  for 
the   levying  and  collection    of   taxes   which 
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is  established  in  this  country  is,  within 
the  meaning  of  the  constitution,  due  proc- 
ess of  law.  Kelly  v.  Pittsburg,  104  U. 
S.  78.  26  L.  Ed.  658."  Hibben  V.  Smith, 
191   U.    S.   310,  325,   48   L.   Ed.    195. 

"A  provision  made  by  the  legislature 
of  a  state  in  relation  to  the  manner  of 
levying  an  assessment  for  a  local  im- 
provement is  within  this  principle  a  pro- 
ceeding for  the  levying  and  collection  of 
taxes,  and  unless  it  be  in  violation  of 
some  particular  provision  of  the  federal 
constitution,  it  will  be  upheld  in  this 
court."  McMillen  v.  Anderson,  95  U.  S. 
37,  24  E.  Ed.  335;  Kelly  V.  Pittsburg, 
104  U.  S.  78,  26  L.  Ed.  658;  Chester  City 
v.  Pennsylvania,  134  U.  S.  240,  33  L.  Ed. 
896;  Jennings  v.  Coal  Ridge  Imp.,  etc., 
Co.,  147  U.  S.  147,  37  L.  Ed.  117;  French 
v.  Barber  Asphalt  Paving  Co.,  181  U.  S. 
324.  332,  45  L.  Ed.  879;  Turpin  v.  Lemon, 
187  U.  S.  51,  52,  58,  47  L.  Ed.  70;  Hibben 
v.  Smith.  191  U.  S.  310,  325,  48  L.  Ed.  195; 
Leigh  v.  Green,  193  U.  S.  79,  89,  48  L.  Ed. 
623;  Scottish  Union,  etc..  Ins.  Co.  v.  Bow- 
land,    196    U.    S.    611.    632.   49    L.    Ed.    619. 

Statutes  authorizing  the  distraint  of 
goods  to  satisfy  taxes  lawfully  levied 
against  property  within  the  county  and 
state  are  not  obnoxious  to  the  due  proc- 
ess clause  of  the  fourteenth  amendment. 
This  method  of  collecting  taxes  is  one 
of  the  most  ancient  known  to  the  law, 
and  has  frequently  received  the  sanction 
of  the  courts.  Murray  v.  Hoboken  Land, 
etc.,  Co.,  18  How.  272,  276,  15  L.  Ed.  372; 
Springer  v.  United  States,  102  U.  S.  586, 
26  L.  Ed.  253;  Cooley  on  Taxation,  302; 
Palmer  v.  McMahon,  133  U.  S.  660,  33  L. 
Ed.  772;  Scottish  Union,  etc.,  Ins.  Co.  v. 
Bowland,  196  U.  S.  611,  632,  49  L.  Ed. 
619. 

An  act  of  congress  providing  for  the 
distraint  and  sale  of  property  by  minis- 
terial officers  without  judicial  proceed- 
ings for  the  purpose  of  enforcing  taxes 
lawfully  levied  thereon,  is  "due  process 
of  law"  within  the  meaning  of  the  con- 
stitutional inhibition,  and  this  is  true 
whether  the  property  distrained  and  sold 
be  real  or  personal.  The  necessities  of 
government  are  such  that  prompt  pay- 
ment or  enforcement  of  taxes  is  impera- 
tive. The  taxpayer,  therefore,  is  not  en- 
titled to  the  delays  of  litigation  in  the 
courts  of  justice.  .Springer  v.  United 
States.    1(12    U.    S.    586.    594,    26    L.    Ed.    253. 

"In  Springer  v.  United  States.  102  U. 
S.  586,  26  L.  Ed.  253,  was  involved  the 
validity  of  an  act  of  congress,  June  30, 
isc,4,  ch.  172.  13  Stat.  218,  whereby  lands 
of  A.  were  distrained  and  sold  by  reason 
of  his  refusal  to  pay  a  tax  assessed 
against  him,  and  it  was  contended  that 
lli'  sale  of  defendant's  real  estate,  to 
satisfy  the  tax  assessed  upon  him,  in  a 
summary  manner,  without  first  having 
obtained  a  judgment  in  a  court  of  law, 
was  a  proceeding    to   deprive   the   defend 


ant  of  his  property  without  due  process 
of  law;  that  by  'due  process  of  law'  is 
meant  law  in  its  regular  course  of  adminis- 
tration by  the  courts  of  justice,  and  not 
the  execution  of  a  power  vested  in  minis- 
terial officers.  But  this  court,  after  cit- 
ing Murray  v.  Hoboken  Land,  etc.,  Co., 
18  How.  272,  15  L.  Ed.  372,  as  holding 
that  an  act  of  congress  authorizing  a 
warrant  to  issue,  without  oath,  against  a 
public  debtor  for  the  seizure  of  his  prop- 
erty, was  valid,  and  that  the  proceeding 
was  'due  process  of  law,'  said:  'The 
prompt  payment  of  taxes  is  always  im- 
portant to  the  public  welfare.  It  may 
be  vital  to  the  existence  of  a  govewjment. 
The  idea  that  every  taxpayer  is  entitled  to 
the  delays  of  litigation  is  unreasonable. 
If  the  laws  here  in  question  involved  any 
wrong  or  unnecessary  harshness,  it  was 
.for  congress,  or  the  people  who  make 
congresses,  to  see  that  the  evil  was  cor- 
rected. The  remedy  does  not  lie  with 
the  judicial  branch  of  the  government.'  ' 
French  v.  Barber  Asphalt  Paving  Co., 
181    U.    S.   324,    333,   45    L.    Ed.    879. 

Same;  as  requiring  notice  and  hear- 
ing.—See    the   title   TAXATION. 

In  the  administration  of  the  customs, 
law  and  regulations. — See  post,  "In  the 
Administration  of  the  Customs  Acts  and 
Regulations,"   VI,    E,    19,    q. 

Due  process  in  the  admission  and  ex- 
clusion of  aliens. — .See  the  title  ALIENS, 
vol.     1,    pp.    219,    245.    247.     250.     255,     256; 

CHINESE  EXCLUSION  ACTS,  vol.  3, 
p.  774;  CIVIL  RIGHTS,  vol.  3,  p.  845; 
CONSTITUTIONAL  LAW,  vol.  4,  pp. 
352,   461,   491. 

Classification  of  mail  matter:  exclud- 
ing objectionable  matter  from  the  mails; 
fraud  orders,  etc.— See  the  title  POSTAL 
LAWS. 

Statute  giving  bank  a  summary  pro- 
ceeding by  attachment  against  its  debt- 
ors.—The  Marvland  act  of  1793.  ch.  30, 
incorporating  the  bank  of  Columbia  and 
giving  to  the  corporation  a  summary 
process,  by  execution,  in  the  nature  of 
an  attachment  against  its  debtors  who 
have,  by  an  express  consent,  in  writing, 
made  the  bonds,  bills  or  notes  by  them 
drawn  or  indorsed  negotiable  at  the  bank, 
is  not  repugnant  to  the  federal  consti- 
tutional provision  which  guaranties  the 
right  to  trial  by  jury,  nor  to  the  twenty- 
first  article  of  the  declaration  of  rights 
of  the  state  of  Maryland,  which  declares 
that  "no  freeman  ought  to  be  taken  or  im- 
prisoned, etc.,  or  deprived  of  his  life, 
liberty  or  property,  but  by  the  judgment 
of  his  peers,  or  by  the  law  of  the  land." 
Bank  v.  Okely,  4  Wheat.  235,  4  L.  Ed. 
559. 

In  eminent  domain  proceedings. — See 
the   title    EMINENT    DOMAIN.  _ 

Due  process  in  inquisition  of  insanity. 
—See    the   title    INSANITY. 

Procedure  to   determine  qualification   of 
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are,  of  course,  to  be  determined  by  tbe  political  departments  of  the  government, 


applicants  for  license  to  practice  medi- 
cine.— "The  ascertainment  and  determi- 
nation of  qualifications  to  practice  medi- 
cine by  a  board  of  competent  experts, 
appointed  for  that  purpose,  is  not  the 
exercise  of  a  power  which  appropriately 
belongs  to  the  judicial  department  of  the 
government."  Reetz  v.  Michigan,  188  U. 
S.   505,   507,   47    L-    Ed.   563. 

Summary  ejectment  of  intruders  upon 
Indian  lands. — The  statute  of  the  state 
of  New  York,  making  it  unlawful  for 
any  persons  other  than  Indians  to  set- 
tle or  reside  upon  any  lands  belonging 
to  or  occupied  by  any  nation  or  tribe  of 
Indians  within  that  state,  and  providing 
for  the  summary  ejectment  of  such  per- 
sons, is  not  in  conflict  with  the  consti- 
tution of  the  United  States,  and  the  pro- 
ceedings under  it  do  not  deprive  persons 
thus  removed  of  property  or  rights  re- 
served to  them  by  any  treaty  or  act  of 
congress.  New  York  State  v.  Dibble,  21 
How.   366,   16   L.    Ed.    149. 

In  this  case  the  persons  summarily  re- 
moved derived  their  title  from  persons 
claiming  to  have  purchased  the  land  by 
virtue  of  the  authority  of  a  treaty  entered 
into  between  the  federal  government  and 
the  Seneca  nation  or  tribe  of  Indians. 
Indians  in  possession  of  the  land  in  con- 
troversy were  known  as  the  Tonawanda 
band,  and  claimed  that  they  were  not 
bound  by  the  treaty  between  the  gov- 
ernment and  the  Senecas.  It  was  held 
that  the  question  of  the  validity  of  this 
treaty  to  bind  the  Tonawanda  band  was 
to  be  decided,  not  by  the  courts,  but  by 
the  political  department  of  the  govern- 
ment which  acted  for  and  with  the  Indians, 
and  that  until  the  Indians  were  removed 
to  their  new  homes  by  the  federal  gov- 
ernment, they  could  not  be  expelled  by 
irregular  force  or  violence  of  the  indi- 
viduals who  claimed  to  have  purchased 
the  lands,  nor  even  by  the  intervention 
of  the  courts  of  justice.  New  York 
State  v.  Dibble,  21  How.  366,  371,  16  L. 
Ed.   149. 

Judicial  proceeding  required  where  life, 
liberty,  title,  or  possession  involved. — 
"Undoubtedly  where  life  and  liberty  are 
involved  due  process  requires  that  there 
be  a  regular  course  of  judicial  proceed- 
ings, which  imply  that  the  party  to  be 
affected  shall  have  notice  and  an  oppor- 
tunity to  be  heard;  so,  also,  where  title 
or  possession  of  property  is  involved." 
Hagar  v.  Reclamation  Dist.  No.  L08,  111 
U.  S.  701,  708,  28  L.  Ed.  569.  See,  also, 
Wong  Wing  v.  United  States,  163  U  S. 
228,  237,  41  L.  Ed.  140;  Sing  V.  United 
States,  180  U.  S.  486,  495,  45  L.  Ed.  634; 
Carson  v.  Brockton  Sewerage  Commis- 
sion, 182  U.  S.  398,  402.  45  L.  Ed.  L151. 
And  see  the  title  CONSTITUTIONAL 
LAW,  vol.  4,   p.   501.  • 

"Except  in  the  particular  instances 
enumerated   in   the   constitution,   and   con- 


sidered in  Anderson  v.  Dunn,  6  Wheat. 
204,  5  L  Ed.  242,  and  in  Kilbourn  v. 
Thompson,  103  U.  S.  168,  190,  26  L.  Ed. 
377,  of  the  exercise  by -either  house  of 
congress  of  its  right  to  punish  disorderly 
behavior  upon  the  part  of  its  members, 
and  to  compel  the  attendance  of  wit- 
nesses, and  the  production  of  papers  in 
election  and  impeachment  cases,  and  in 
cases  that  may  involve  the  existence  of 
those  bodies,  the  power  to  impose  fine 
or  imprisonment  in  order  to  compel  the 
performance  of  a  legal  duty  imposed  by 
the  United  States,  can  only  be  exerted, 
under  the  law  of  the  land,  by  a  compe- 
tent judicial  tribunal  having  jurisdiction 
in  the  premises."  Interstate  Commerce 
Commission  v.  Brimson,  154  U.  S.  447. 
485,  38   L.   Ed.  1047. 

Same;  military  commissions. — Military 
commissions  organized  during  the  late 
Civil  War,  in  a  state  not  invaded  and  not 
engaged  in  rebellion,  in  which  the  federal 
courts  were  open,  and  in  the  proper  and 
unobstructed  exercise  of  their  judicial 
functions,  had  no  jurisdiction  to  try, 
convict,  or  sentence  for  any  criminal  of- 
fense, a  citizen  who  was  neither  a  resi- 
dent of  a  rebellious  state,  nor  a  prisoner 
of  war,  nor  a  person  in  the  military  or 
naval  service.  And  congress  could  not 
invest  them  with  any  such  power.  Ex 
parte  Milligan,  4  Wall.  2,  3,  18  L.  Ed. 
281. 

The  federal  authority  having  been  un- 
opposed in  the  state  of  Indiana,  and  the 
federal  courts  open  for  the  trial  of  of- 
fenses and  the  redress  of  grievances,  the 
usages  of  war  could  not,  under  the  con- 
stitution, afford  any  sanction  for  the  trial 
there  of  a  citizen  in  civil  life,  not  con- 
nected with  the  military  or  naval  service, 
by  a  military  tribunal,  for  any  offense 
whatever.  Ex  parte  Milligan,  4  Wall.  2, 
18  L.  Ed.  281. 

A  citizen  not  connected  with  the  mili- 
tary service  and  resident  in  a  state  where 
the  courts  are  open  and  in  the  proper 
exercise  of  their  jurisdiction  cannot,  even 
when  the  privilege  of  the  writ  of  ha- 
beas corpus  is  suspended,  be  tried,  con- 
victed, or  sentenced  otherwise  than  by 
the  ordinary  courts  of  law.  Ex  parte 
Milligan,   4    Wall.   2.   18   L.   Ed.  281. 

Same;  investigation  of  private  affairs 
of  citizen. — The  constitutional  limitations 
for  the  protection  of  personal  rights 
must  necessarily  attend  all  investigations 
conducted  under  the  authority  "t"  con- 
gress. Neither  branch  of  the  legislative 
department,  still  less  any  merely  adminis- 
trative body,  established  by  congn 
possesses,  or  can  be  invested  with,  a 
general  power  "f  making  inquiry  int<> 
the  private  affairs  of  the  citizen;  the 
power  given  to  congress  \>>  regulate  in- 
terstate commerce  does  not  carry  with 
it  any  p<  »wer  to  destn  >\  or  impair  th 
guarantees.     Interstate    Commerce    Com- 
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and  in  such  matters  their  decision  is  to  be  controlling  upon  the  courts.49  On 
the  other  hand,  the  due  process  clauses  of  the  constitution  do  not  prevent  the 
legislative  departments  from  reserving  to  themselves  the  determination  of  some 
matters  which  might  be  properly  assigned  to  the  judiciary.50  In  the  exercise  of 
its  police  power  it  may.  witliout  notice  or  hearing,  declare  certain  kinds  of  busi- 
ness and  the  places  wherein  they  are  conducted  to  be  common  nuisances  and 
order  their  suppression  or  abatement,  and  such  legislation  will  not  be  objection- 
able as  depriving  the  persons  engaged  in  such  business  or  owning  the  property 
in   which  it  is  conducted  of  their  property  without  due  process  of  law/'1     The 


mission  v.  Brimson,  154  U.  S.  447,  478, 
479,    38    L.    Ed.    1047. 

The  inquiry  whether  a  witness  before 
the  interstate  commerce  commission  is 
bound  to  answer  a  particular  question  pro- 
pounded to  him,  or  to  produce  books, 
papers,  etc.,  in  his  possession  and  called 
for  by  that  body,  is  one  that  cannot  be  com- 
mitted to  a  subordinate  administrative  or 
executive  tribunal  for  final  determination. 
Such  a  body  could  not,  under  our  system 
of  government,  and  consistently  with  due 
process  of  law,  be  invested  with  authority 
to  compel  obedience  to  its  orders  by  a 
judgment  of  fine  or  imprisonment.  In- 
terstate Commerce  Commission  v.  Brim- 
son,    154  U.    S.    447,   478,   38    L.    Ed.    1047. 

Same;  revocation  of  grant  or  patent. — 
One  officer  of  the  land  office  is  not  com- 
petent to  cancel  the  act  of  his  predecessor. 
That  is  a  judicial  act  and  requires  the 
judgment  of  a  court.  Moore  v.  Robbins, 
96  U  S.  530,  24  L.  Ed.  848;  United  States 
v.  Schurz,  102  U.  S.  378,  402.  26  L-  Ed.  167; 
Noble  v.  Union  River  Logging  R.  Co.,  147 
U.    S.    165,    176,    37    L.    Ed.    123. 

The  decision  of  the  secretary  of  the  in- 
terior that  a  certain  railroad  company  was 
entitled  to  the  benefit  of  a  statute  grant- 
ing a  right  of  way  over  public  lands  op- 
erated to  vest  such  company  with  the 
right  of  property  in  the  lands  of  which 
it  could  only  be  deprived  by  a  proceeding 
taken  directly  for  that  purpose.  A  rev- 
ocation of  the  approval  of  the  secretary  of 
the  interior  by  his  successor  in  office  was 
an  attempt  to  deprive  the  company  of  its 
property  without  due  process  of  law  and 
was  therefore  void.  Noble  v.  Union  River 
Logging  R.  Co.,  147  US.  165  176  37  L, 
Ed.    123.      See,    also,    the    title    PUBLIC 

LANDS. 

May  be  summary  proceeding  for  petty 
offenses.- -"A  breach  of  such  an  ordinance 
is  one  of  those  petty  offenses  against  mu- 
nicipal regulations  of  police,  which  in 
Louisiana,  as  elsewhere,  may  be  punished 
by  summary  proceedings  before  a  magis- 
trate, without  trial  by  jury.  Louisiana  Con- 
stitution of  1852,  arts.  103,  L24;  Constitu- 
n  of  1868,  arts.  6,  94;  State  v.  Gutierrez, 
15  La  \nn.  190;  Mayor,  etc..  Monroe  v. 
Meuer,  35  La  Ann.  1192;  Callan  v.  Wilson, 
127  U  S  540,  553,  555,  32  L  Ed.  223. 
tal   v.   Louisiana,   139  U.  S.  621,  624,  35 

L  I  . 

49  Legislative  determination  of  Ques- 
tion., __^\-  rally,  the  title  CONSTI- 
TUTIONAL LAW,  vol.  4,  p.  228. 


50.  Same. — Bridge  Co.  v.  United  States, 
105  U.  S.  470,  26  L  Ed.  1143;  Taylor  v. 
Beckham,   178   U.    S.    548,   44   L-    Ed.    1187. 

Where  congress,  in  granting  authority 
to  a  bridge  company  to  construct  a  bridge 
across  one  of  the  navigable  rivers  in  the 
United  States,  expressly  reserves  the  right 
to  withdraw  the  license  to  maintain  the 
bridge  in  case  the  free  navigation  of  the 
river  should  at  any  time  become  ob- 
structed thereby,  the  question  of  whether 
or  not  navigation  has  become  obstructed 
thereby  is  a  legislative  one  to  be  decided 
solely  by  congress,  and  the  company  can 
not  demand  that  it  shall  be  determined  in 
a  judicial  proceeding.  Bridge  Co.  v. 
United  States,  105  U.  S.  470,  26  L.  Ed. 
114::. 

The  Kentucky  constitution  and  laws 
providing  that  contested  elections  for  gov- 
ernor and  lieutenant  governor  shall 
be  determined  by  the  general  assembly 
without  the  right  to  a  judicial  review, 
does  not  deprive  a  defeated  contestee  of 
any  right  or  property  without  due  process 
of  law.    Taylor  v.  Beckham,  178  U.  S.  548, 

574,  578,    44    L.    Ed.    1187. 

It  being  provided  by  the  constitution 
and  laws  of  Kentucky  that  contested 
elections  for  governor  and  lieutenant  gov- 
ernor shall  be  determined  by  the  gen- 
eral assembly,  the  decision  of  the  Ken- 
tucky court  of  appeals,  in  holding  that  the 
mode  so  provided  is  exclusive  and  that  it 
had  no  jurisdiction  to  review  the  decisions 
of  the  general  assembly,  did  not  operate 
to  deprive  the  unsuccessful  contestees  of 
any  right  or  property  without  due  process 
of  law.    Taylor  v.  Beckham,  178  U.  S.  548, 

575,  578,  44  L.   Ed.  1187. 

Due  process  as  requiring  the  separation 
of  the  departments  of  government. — See, 
generally,  as  to  the  separation  of  the 
departments  of  the  government,  ante, 
"Separation  of  Departments;  Delegation 
of  Powers."  VI,  A,  8,  b;  "Fourteenth 
Amendment  Does  Not  Make  Observance 
of  State  Law  a  Requisite  of  Due  Process," 
VI.  P..  1.  See.  also,  the  title  CONSTITU- 
TIONAL LAW.  vol.  4.  p.  219.  et    scq. 

51.  In  the  exercise  of  the  police  power. — 
Mugler  V.  Kansas,  123  U.  S.  623,  672,  31 
L  Ed  205.  See.  generally,  the  titles 
INTOXICATING  LTOUORS;  NUI- 
SANCES: POLICE  POWE.R. 

Regulation  of  trade  or  business. — An 
act  of  the  legislature  which  declares  all 
places  where  intoxicating  liquors  are  man- 
ufactured,   sold,    bartered    or    given    away 
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legislature  cannot,  however,  arbitrarily  and  conclusively  determine  questions  of 
private  right  by  the  enactment  of  statutes  which  purport  to  decide  and  adjudi- 
cate, without  notice  or  hearing,  questions  of  a  judicial  nature  affecting  private 
rights  of  person  or  property.52  "It  is  often  said  that  the  legislature  is  presumed 
to  act  with  full  knowledge  of  the  facts  upon  which  its  legislation  is  based.  This 
is  undoubtedly  true,  but  when  it  is  assumed  from  that,  that  its  judgment  upon 
those  facts  is  not  subject  to  investigation,  the  inference  is  carried  too  far. 
Doubtless  upon  mere  questions  of  policy  its  conclusions  are  beyond  judicial 
consideration.  Courts  may  not  inquire  whether  any  given  act  is  wise  or  unwise, 
and  only  when  such  act  trespasses  upon  vested  rights  may  the  courts  intervene."53 
"A  single  illustration  will  make  this  clear:  It  is  within  the  competency  of  the 
legislature  to  determine  when  and  what  property  shall  be  taken  for  public  uses. 
That  question  is  one  of  policy  over  which  the  courts  have  no  supervision ;  but 
if  after  determining  that  certain  property  shall  be  taken  for  public  uses'  the 
legislature  proceeds  further,  and  declares  that  only  a  certain  price  shall  be  paid 
for  it,  then  the  owner  may  challenge  the  validity  of  that  part  of  the  act,  may 
contend  that  his  property  is  taken  without  due  compensation;  and  the  legisla- 
tive determination  of  value  does  not  preclude  an  investigation  in  the  proper  ju- 
dicial tribunals.  The  same  principle  applies  when  vested  rights  of  property 
are  disturbed  by  a  legislative  enactment  in  respect  to  rates."54 

Fundamental  Principles  Not  to  Be  Ignored  Even  in  Extrajudicial 
Proceedings. — With  reference  to  the  summary  and  extrajudicial  proceedings 
here  spoken  of,  it  must  not  be  understood  that  administrative  officers,  when  exe- 


in  violation  of  any  of  its  provisions,  or 
where  intoxicating  liquors  are  kept  for 
sale,  barter  or  delivery,  to  be  a  common 
nuisance,  is  not  unconstitutional  as  being 
a  legislative  decree  encroaching  upon  the 
functions  of  the  judiciary  and  as  depriving 
owners  of  such  property  of  the  same  with- 
out due  process  of  law.  Mugler  v.  Kansas, 
123  U.  S.  623,  672,  31  L-  Ed.  205.  See, 
generally,  as  to  the  regulation  of  trade  or 
business,  the  titles  CONSTITUTIONAL 
LAW,  vol.  4,  pp.  372,  430;  POLICE 
POWER. 

Judicial  review  of  the  police  power. — 
See  ante.  "Generally,  under  the  Police 
Power,"  VI,  C,  2,  a;  "Limitations  upon 
Police  Power,"  VI,  D,  2,  b,  (4).  (b),  (nn). 
See,  also,  the  title  POLICE  POWER. 

52.  Cannot  arbitrarily  adjudicate  ques- 
tions of  private  right. — Yates  v.  Milwau- 
kee, 10  Wall.  497.  19  L.  Ed.  984;  Chicago, 
etc.,  R.  Co.  v.  Tompkins,  176  U.  S.  167, 
173.   44    L.    Ed.    417. 

In  Yates  v.  Milwaukee.  10  Wall.  497, 
504,  505,  19  L.  Ed.  984,  it  was  held  that 
the  plaintiff  was  entitled  to  enjoin  inter- 
ference with  a  wharf  maintained  by  him, 
*he  same  having  been  declared  by  ordi- 
nance to  be  a  nuisance  and  ordered  to  be 
abated.  It  was  held  that  it  was  not  to  be 
tolerated  that  a  municipal  corporation 
could,  by  its  mere  declarations  that  a 
wharf  was  a  nuisance,  subject  it  to  re- 
moval by  any  person  aggrieved,  or  even 
by  the  city  itself. 

Legislative  judgments  and  decrees. — See 
the  title  CONSTITUTIONAL  LAW.  vol. 
4.  pp.  223,  263,  265. 

Legislative  construction  of  statutes. — 
See  the  title  CONSTITUTIONAL  LAW. 
vol.  4,  pp.   225,  435. 


Curative  and  validating  acts. — See  the 
title  CONSTITUTIONAL  LAW  vol  4 
pp.    226,    452. 

Legislative      divorces.— See      the      title 

CONSTITUTIONAL    LAW,    vol.    4,    p 
224.  '     p" 

53.  Court  to  interefere,  when. — Chicago, 

etc.,  R.  Co.  v.  Tompkins,  176  U.  S.  167,  173* 
44    L    Ed.    417. 

54.  Same.— Chicago,  etc.,  R.  Co.  v. 
Tompkins,  176  U.  S.  167,  173,  44  L.  Ed. 
417. 

In  the  case  of  Vanhorne  v.  Dorrance 
(CC.  Dist.  Pa.),  2  Dali.  304,  312,  1  L. 
Ed.  391.  the  court  says:  Admitting  that 
the  legislature  can  take  the  real  es- 
tate of  A  and  give  it  to  B,  on  making 
compensation,  the  principle  and  rea- 
soning upon  which  the  right  is  based 
go  no  further  than  to  show  that  the 
legislature  are  the  sole  and  exclusive 
judges  of  the  necessity  for  making 
the  transfer:  that  the  legislature  cannot 
constitutionally  determine  upon  the 
amount  of  the  compensation  or  the  value 
of  the  land;  that  this  can  constitutionally 
be  effected  only  in  three  ways;  1.  By  the 
parties — by  stipulation  between  the  leg- 
islature and  proprietor  of  the  land.  2.  By 
commissioners  mutually  elected  by  the 
parties.  3.  By  the  intervention  of  the  jury. 

As  to  the  necessity  for  taking  property, 
purpose  for  which  taken,  ouantity  taken, 
and  compensation  for  nmo-rty  taken. — 
See  the  titles  CONSTITUTION  \T,  T,  WV. 
vol.  4,  pp.  265,  266;  EMINENT  DOM  UN. 

As  to  regulation  of  rates,  see  the  titles 
CARRIERS,  vol.  3,  p.  622,  et  seq.;  PO- 
LICE  POWER. 
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cuting  the  provisions  of  a  statute  involving  the  liberty  of  persons,  may  disregard 
the  fundamental  principles  that  inhere  in  due  process  of  law  as  understood  from 
the  time  of  the  adoption  of  the  constitution.  One  of  these  principles  is  that  no 
person  shall  be  deprived  of  his  liberty  without  opportunity  at  some  time  to  be 
heard,  before  such  officer,  in  respect  of  the  matters  upon  which  that  liberty 
depends — not  necessarily  an  opportunity  upon  a  regular,  set  occasion,  and  ac- 
cording to  the  forms  of  judicial  procedure,  but  one  that  will  secure  the  prompt, 
vigorous  action  contemplated  by  congress,  and  at  the  same  time  be  appropriate 
to  the  nature  of  the  case  upon  which  such  officers  are  required  to  act.55 

1 3  )  Legislative  Judgments  and  Decrees. — See  ante,  "Judicial  Proceeding 
Not  Always  Required,"  VI,  E,   1,  f,   (2). 

2.  As  Guaranteeing  Equal  and  Impartial  Justice  to  Ale  Persons — a. 
Generally. — Due  process  of  law  forbids  that  any  state  should  deprive  any  per- 
son of  equal  and  impartial  justice  under  the  law  in  either  civil  or  criminal 
proceedings.  It  guarantees  equal  protection  and  security  to  all  under  like  cir- 
cumstances in  the  enjoyment  of  their  personal  and  civil  rights,  and  in  the  ad- 
ministration of  criminal  justice  forbids  that  any  rule  should  be  applied  to  one 
class  that  is  not  applicable  to  all  others  under  like  conditions,  or  that  any  dif- 
ferent or  higher  punishment  should  be  imposed  upon  one  than  that  which  is 
prescribed  to  all  for  like  offenses.56 

b.  Requires  an  Impartial  Tribunal. — "Unquestionably  it  is  a  fundamental 
principle  that  no  man  shall  be  judge  in  his  own  case."57  This  principle  is  not 
to  be  carried  so  far,  however,  as  to  exclude  citizens  from  sitting  as  judges  or 
jurors  in  cases  in  which  the  interests  of  the  community  in  which  they  reside 
are  placed  in  opposition  to  the  interests  of  private  persons.58     Neither  does  it 


55.  Fundamental  principles  not  to  be 
ignored,  even  in  extrajudicial  proceed- 
ings.— The  Japanese  Immigrant  Case,  189 
U.  S.  86,   101,  47  L.   Ed.  721. 

The  mode  of  assessing  taxes  in  the 
states,  by  the  federal  government,  and  by 
all  governments,  is  necessarily  summary, 
that  it  may  be  speedy  and  effectual;  .but 
by  summary  is  not  meant  arbitrary,  or 
unequal  or  illegal.  It  must,  under  our 
constitution,  be  lawfully  done.  McMillen 
v.  Anderson.  95  U.  S.  37,  24  L.  Ed.  335; 
French  v.  Barber  Asphalt  Paving  Co.,  181 
U.  S.  324,  332,  45  L.  Ed.  879;  King  v. 
Mullins,  171  U.  S.  404,  429,  43  L.  Ed.  214 
(followed  in  Kin"-  v.  Panther  Lumber  Co., 
171    U.   S.   437,  43   L.   Ed.  227). 

"In  Spring  Valley  Water  Works  v. 
Schottler,  110  U.  S.  347,  28  L.  Ed.  173, 
where  the  law  provided  for  the  fixing  of 
water  rates  by  a  board  of  supervisors 
alter  a  hearing,  and  without  any  right  of 
review  by  any  court,  it  was  stated  (at 
page  354)  by  Mr.  Chief  Justice  Waite, 
giving  the  opinion  of  the  court:  'Like 
every  other  tribunal  established  by  the 
[i  gislature  for  such  a  purpose,  their  duties 
are  judicial  in  their  nature,  and  they  are 
bound  in  morals  and  in  law  to  exercise 
an  honest  judgment  as  to  all  matters 
submitted  for  their  official  determination. 
It  i-  not  to  be  presumed  that  they  will  act 
otherwise  than  according  to  this  rule.'  See 
Spencer  v.  Merchant,  L25  l".  S.  345,  31  L 
Ed  763."  I  [ibben  v.  Smith,  191  U.  S.  310, 
32  !.    4?    I.     Ed.    L95. 

56.  Guarantees  equal  and  impartial  jus- 
tice. Walker  v.  Sauvinet,  92  U".  S.  90,  23 
L.  Ed.  678;    Davidson  v.  New  Orleans,  96 


U.  S.  97.  24  L.  Ed.  616;  Missouri  v.  Lewis, 
101  U.  S.  22,  25  L  Ed.  9S9;  Hurtado  v. 
California,  110  U.  S.  516,  535,  28  L  Ed. 
232;  Caldwell  v.  Texas,  137  U.  S.  692,  34 
L.  Ed.  816  (reaffirmed  in  Caldwell  v. 
Texas,  141  U.  S.  209,  35  L.  Ed.  718); 
Leeper  v.  Texas,  139  U.  S.  462,  467,  35  L 
Ed.  225;  Hallinger  v.  Davis,  146  U.  S.  314, 
36  L.  Ed.  986;  Eldridge  v.  Trezevant,  160 
U.  S.  452,  46S,  40  L.  Ed.  490;  Gibson  v. 
Mississippi,  162  U.  S.  565,  591.  40  L.  Ed. 
1075;  Maxwell  v.  Dow,  176  U.  S.  581,  603, 
44  L.  Ed.  597.  See,  also,  the  title  CON- 
STITUTIONAL LAW,  vol.  4,  pp.  383, 
390. 

57.  Requires  an  impartial  tribunal. — In 
re  Duncan,  139  U.  S.  449,  454,  35  L  Ed. 
219. 

58.  Same;  limitations  of  rule. — Livings- 
ton v.  Moore,  7  Pet.  469,  551,  8  L.  Ed.  75]  ; 
Lent  v.  Tillson,  140  U.  S.  316.  35  L  Ed. 
419;  H ibben  v.  Smith,  191  U.  S.  310,  323, 
48   L.    Ed.    195. 

J.  N.,  sometimes  comptroller  general  of 
the  state  of  Pennsylvania,  having  been 
found  to  be  largely  indebted  to  the  state, 
upon  an  accounting  before  a  board  of 
commissioners,  who,  with  respect  to  such 
matter,  were  acting  in  a  judicial  character, 
and  from  whose  decision  an  appeal  might 
have  been  had  to  the  highest  tribunals  ol 
the  state,  and  such  indebtedness  having 
been  declared  a  lien  upon  his  lands,  it  was 
objected,  upon  proceedings  to  foreclose 
such  lien,  that  he  had  not  had  an  im- 
partial hearing,  since  the  community  had 
sal  in  judgment  on  its  own  case  when  it 
affirmed  the  debt  to  be  due  for  which  the 
land    was   subjected  to  sale,  and   had   then 
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extend    to    the   action   of   municipal    authorities    in    levying   special    assessments 
fixing  the  rates  of  public  service  companies,  etc.r,:' 

In   Contempt  Proceedings. — See  the  title  Contempt,  vol.  4,  p.  538. 

c.  Forbids  Arbitrary  Laws  ami  Proceedings. — Due  process  of  law  forbids 
that  the  individual  shall  be  subjected  to  an  arbitrary  exercise  of  the  powers  of 
government  either  in  the  enactment  or  in  the  administration  of  law.00 


subjected  the  land  to  sale  to  satisfy  its 
own  decision  thus  rendered.  Held,  that 
such  objection  was  without  merit;  since 
the  accounting  had  been  a  proceeding  of 
a  judicial  character  with  the  right  of  ap- 
peal therefrom;  and  for  the  further  rea- 
son, that  if  the  plaintiff's  objection  should 
be  permitted  to  prevail,  it  would  follow 
that  provisions  might  be  made  for  collect- 
ing the  debts  of  every  one  else,  while 
those  owing  to  the  state  would  have  to 
go  unpaid.  Livingston  v.  Moore,  7  Pet. 
469.  551,   8   L.    Ed.  -751. 

59.  Same;  powers  of  municipal  corpora- 
tions to  levy  assessments,  fix  rates,  etc. — 
Lent  v.  Tillson.  140  U.  S.  316,  35  L  Ed. 
419;  Freeport  Water  Co.  v.  Freeport  City, 
180  U.  S.  587,  600,  601,  45  L.  Ed.  679  (fol- 
lowed in  Danville  Water  Co.  v.  Danville, 
180  U.  S.  619,  45  L.  Ed.  696;  Rogers  Park 
Water  Co.  v.  Fergus,  180  U.  S.  £24,  45  L. 
Ed.  702);  Hibben  v.  Smith.  191  U.  S.  310, 
323,  48  L.  Ed.  195. 

An  objection  that  plaintiff  has  been  de- 
prived of  his  property  without  due  process 
by  reason  of  the  fact  that  all  the  mem- 
bers of  the  town  council  or  board  of  trus- 
tees levying  a  special  assessment  upon  his 
property  for  a  public  improvement,  and 
deciding  upon  the  question  of  benefits  and 
apportioning  the  same  to  each  lot,  were 
residents  of  the  town  and  taxpayers 
therein,  cannot  be  sustained.  The  case  is 
not  all  analogous,  even  in  principle,  to  a 
judge  of  a  court  acting  in  a  case  in  which 
he  is  personallv  interested.  Hibben  v. 
Smith,  191  U.  S.  310.  323,  48  L.  Ed.  195. 

Neither  is  one  deprived  of  his  property 
without  due  process  in  such  case  by  rea- 
son of  the  fact  that  two  members  of  the 
board  were  owners  of  lots  abutting  upon 
the  improvement  where,  under  the  de- 
cisions of  the  state  court  of  last  resort, 
such  fact  rendered  the  assessment  not 
void,  but  only  voidable.  Hibben  v.  Smith, 
191  U.  S.  310,  324.  48  L.  Ed.  195.  Accord: 
Lent  v.  Tillson,  140  U.  S.  316,  35  L  Ed. 
419. 

Where  a  municipal  corporation  enters 
into  a  contract  with  a  water  company 
under  a  statute  which  gives  to  the  munic- 
ipality the  power  to  fix  the  rates,  the 
water  company  cannot  object  that  an  or- 
dinance fixing  the  rates  is  unconstitutional 
and  that  it  operates  to  deprive  it  of  its 
property  without  due  process  upon  the 
ground  that  the  city  is  made  a  judge  of 
its  own  case.  The  power  given  to  the  city 
to  fix  the  rates  is  one  of  the  conditions 
under  which  the  company  accepts  its 
privileges.  Freeport  Water  Co.  v.  Free- 
port    City,    180    U.    S.    587,    600,    601,    45    L. 


Ed.  679,  followed  in  Danville  Water  Co. 
v.  Danville,  180  U.  S.  619,  45  L  Ed.  696; 
Rogers  Park  Water  Co.  v.  Fergus,  180  U. 
S.   624,  45   L   Ed.   702. 

60.  Forbids  arbitrary  laws  and  proceed- 
ings.— McMillen  v.  Anderson,  95  U.  S.  37, 
41,  24  L.  Ed.  335;  Hurtado  v.  California, 
110  U.  S.  516,  535,  28  L,  Ed.  232;  Ken- 
tucky Railroad  Tax  Cases,  115  U.  S.  321, 
331.  29  L.  Ed.  414;  New  York,  etc.,  R.  Co. 
v.  Bristol,  151  U.  S.  556,  571,  38  L  Ed. 
269;  Connecticut  v.  Woodruff,  153  U.  S. 
689,  38  L.  Ed.  S69;  Cass  Farm  Co.  v.  De- 
troit, 181  U.  S.  396,  398,  45  L.  Ed.  914; 
Detroit  v.  Parker,  181  U.  S.  399,  45  L  Ed. 
917;  Tonawanda  v.  Lyon,  181  U.  S.  389, 
391.  45  L.  Ed.  908;  Hibben  v.  Smith,  191 
U.  S.  310,  325,  48  L.  Ed.  195.  See,  also, 
ante.  "Forbids  Arbitrary,  Hostile  or  Dis- 
criminating Exercise  of  Power,"  II,  C,  4, 
d.  And  see  the  title  CONSTITU- 
TIONAL  LAW,   vol.    4,  pp.    361,   366. 

If  the  process  is  found  to  be  suitable  or 
admissible  in  the  special  case,  it  will  be 
adjudged  to  be  due  process;  otherwise,  if 
it  be  arbitrary,  oppressive  and  unjust. 
Davidson  v.  New  Orleans,  96  U.  S.  97,  24 
L.  Ed.  616;  Kentucky  Railroad  Tax  Cases, 
115  U.  S.  321.  331,  29  L.  Ed.  414;  P.allard 
v.  Hunter,  204  U.  S.  241,  255,  51  L  Ed. 
461. 

"The  mode  of  assessing  taxes  in  the 
states,  by  the  federal  government,  and  by 
all  governments,  is  necessarilv  summary, 
that  it  may  be  speedy  and  effectual.  By 
summary  is  not  meant  arbitrary  or  un- 
equal, or  illegal.  It  must,  under  our  con- 
stitution, be  lawfully  done."  McMillen  v. 
Anderson.   95   U.    S.   37,   41,   24   L    Ed.   335. 

By  the  fourteenth  amendment  it  is  made 
the  right  and  the  consequent  duty  of  the 
federal  supreme  court,  when  a  case  has 
been  duly  brought  before  it.  to  inquire 
whether,  in  the  enactment  and  administra- 
tion of  the  laws  of  a  state,  either  civil  or 
criminal,  it  is  sought  to  arbitrarily  deprive 
any  person  of  his  life,  liberty  or  prop- 
erty, or  to  refuse  him  the  equal  protection 
of  the  laws;  and  such  inquiry  is  not  pre- 
cluded or  ended  by  the  mere  fact  that  the 
judgment  complained  of  was  reached  by 
proceedings  in  a  state  court  in  pursuance 
of  the  provisions  of  a  state  statute. 
Hodgson  v.  Vermont,  168  U.  S.  262,  272. 
42    L.    Ed.   461. 

That  amendment  Cthe  fourteenth)  legit- 
imately operates  to  extend  to  the  citi- 
zens and  residents  of  the  states  the  same 
protection  against  arbitrary  state  legisla- 
tion affecting  life,  libertv  and  prooerty, 
as    is    afforded    by    the     fifth     amendment 
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Rights  of  Litigant  Must  Not  Rest  upon  Mere  Favor  or  Discretion.— 
The  right  of  a  citizen  to  due  process  of  law  must  rest  upon  a  basis  more  sub- 
stantial than   favor  or  discretion.01 

Due  Process  Secured  When  Unobjectionable  Law  Is  Impartially  Ad- 
ministered.— Due  process,  within  the  meaning  of  the  constitution,  is  secured 
when  the  state  law,  unobjectionable  in  itself,  operates,  with  its  benefits  and  its 
burdens,  upon  all  alike,  and  when,  in  its  administration,  no  one  is  subjected  to  the 
partial  and  arbitrary  exercise  of  the  powers  of  government.62 

Does  Not  Secure  the  Same  Laws  and  the  Same  Remedies  to  All  Per- 
sons.— The  fourteenth  amendment  does  not  prohibit  the  state  from  making 
political  subdivision  of  its  territory  for  municipal  purposes,  nor  does  it  secure 
to  all  persons  within  a  state  the  benefit  of  the  same  laws  and  the  same  reme- 
dies. Great  diversities  in  these  respects  may  exist  in  two  states  separated  only 
by  an  imaginary  line.  On  one  side  of  this  line  there  may  be  a  right  of  trial  by 
jury,  and  on  the  other  side  no  such  right.  Each  state  prescribes  its  own  modes 
of   judicial   proceedings.63 

Reasonable  Classifications  and  Distinctions  Permitted. — The  require- 
ment that  laws  shall  operate  on  all  alike  does  not  imply  that  the  legislature  may 
not  make  reasonable  classifications  and  distinctions  accordingly  as  persons  are 
differently  situated.04 


against  similar  legislation  by  congress. 
Cass  Farm  Co.  v.  Detroit,  181  U.  S.  396, 
45  L-  Ed.  914;  Detroit  v.  Parker,  181  U. 
S.  399,  45  L.  Ed.  917;  Tonawanda  v.  Lyon, 
181  U.  S.  389,  391,  45  L.  Ed.  908;  Hibben 
7'.  Smith,  191  U.  S.  310,  325,  48  L.  Ed. 
195. 

61.  Right  of  litigant  must  not  rest  upon 
mere  favor  or  discretion. — Roller  v.  Holly, 
176    U.    S.   398,   409,   44   L-    Ed.   520. 

Thus  it  appeared  that  under  a  Texas 
statute  providing  for  notice  by  publica- 
tion, defendants  were  allowed  only  five 
days  in  which  to  appear  after  the  comple- 
tion of  the  publication,  and  this  without 
regard  to  whether  they  resided  within  the 
state  or  were  to  come  from  the  uttermost 
parts  of  the  earth.  Provision  was  also 
made  for  personal  service  without  the 
state,  the  defendant  so  served  being  re- 
quired to  appear  within  five  days  there- 
after. It  was  held  that,  as  to  defendants 
residing  in  the  state  of  Virginia,  the  time 
allowed  in  which  to  appear  was  unrea- 
chable and  opposed  to  the  due  process 
of  law  requirement  of  the  fourteenth 
amendment,  and  that  its  invalidity  was  not 
relieved  by  the  fact  that  the  court  might, 
in  case  of  judgment  by  default  before  his 
arrival,  set  the  same  aside  as  a  matter  of 
discretion  or  favor.  Roller  v.  Holly,  176 
U.   S    398,   409,  44   L-   Ed.   520. 

62.  Requirement  satisfied  when  unob- 
jectionable law  is  impartially  adminis- 
tered.—Caldwell  V.  Texas,  137  U.  S.  692, 
34  L,.  Ed.  816;  Maxwell  v.  Dow,  176  U. 
S.  581,  603,  44  L.  Ed.  597.  See.  also,  ante, 
"Requirement  Satisfied  by  the  Regular 
Administration  of  Law  Through  the 
Courts  of    luslice,"  VI,   E,   1,  b. 

Where  the  subject  matter  oi   rights  and 

rulations  Falls  within  the  control  of  the 

states,    the    provisions    of    the     fourteenth 

ndment    of    the     constitution      of      the 

ned    States    are    satisfied    if    the    state 


law,  with  its  benefits  and  its  obligations, 
is  impartially  administered.  Walker  v. 
Sauvinet,  92  U.  S.  90,  23  L.  Ed.  678;  David- 
son v.  New  Orleans,  96  U.  S.  97,  24  L.  Ed. 
616;  Missouri  v.  Lewis,  101  U.  S.  22,  &5 
L.  Ed.  989;  Hallinger  7'.  Davis,  146  U.  S. 
314,  36  L  Ed.  986;  Eldridge  v.  Trezevant, 
160   U.    S.    452,   468,   40    L.    Ed.   490. 

63.  Does  not  secure  same  laws  and 
remedies  to  all  persons. — French  7'.  Bar- 
ber Asphalt  Paving  Co.,  181  U.  S.  324, 
335,  45  L.  Ed.  879;  Missouri  7'.  Lewis,  101 
U.  S.  22,  31,  25  L.  Ed.  989;  Hurtado  v. 
California,  110  U.  S.  516,  535,  28  L  Ed. 
232.  See,  generally,  the  title  CONSTI- 
TUTIONAL LAW,  vol.  4,  p.  359,  et  seq. 

64.  Reasonable  classification  and  dis- 
tinctions permitted. — Ballard  v.  Hunter, 
204  U.  S.  241,  51  L.  Ed.  461.  See,  also, 
the  title  CONSTITUTIONAL  LAW,  vol. 

4,  pp.   361,  362,   et  seq. 

A  state  law  relating  to  proceedings  for 
the  sale  of  lands  for  delinquent  taxes  is 
not  opposed  to  the  due  process  clause  of 
the  fourteenth  amendment  because  it  pro- 
vides for  personal  service  upon  resident 
owners  and  occupants  of  land  and  for  only 
a  constructive  service  by  publication  upon 
nonresident  owners.  There  is  no  doubt 
of  the  power  of  the  state  to  so  discrimi- 
nate. No  argument  is  necessary  to 
demonstrate  the  reasonableness  of  its 
discrimination.     Ballard  v.  Hunter,  204  U. 

5.  241.  254,  51   L.   Ed.  461. 

A  state  law  which  requires  that  the 
proceedings  to  sell  lands  for  delinquent 
taxes  there  shall'  be  a  personal  service 
upon  resident  owners  and  occupants  for 
at  least  twenty  days  before  the  decree  of 
sale,  and  that  nonresidents  shall  be  served 
by  a  publication  of  only  four  weeks  is  not, 
as  to  the  latter,  so  insufficient  that  it  can 
be  stated  that  the  difference  in  time  al- 
lowed for  such  service  was  not  the  equiva- 
lent   of    that    allowed    to    resident    owners. 
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Courts  to  Interfere  Only  in  Cases  of  Abuse  of  Power;  Individual 
Hardships  Not  Sufficient  to  Invalidate  Statute  or  Proceeding.— "The 
federal  courts  ought  not  to  interfere  when  what  is  complained  of  is  the  enforce- 
ment of  the  settled  laws  of  the  state  applicable  to  all  persons  in  like  cir- 
cumstances and  conditions,  but  only  when  there  is  some  abuse  of  law, 
amounting  to  confiscation  of  property  or  deprivation  of  personal  rights,  as  was 
instanced  in  the  case  of  Norwood  z'.  Baker,  172  U.  S.  269,  -13  L.  Ed.  443."65  The 
upholding  of  an  act  as  embodying  a  principle  generally  fair  and  doing  as  nearlv 
equal  justice  as  can  be  expected,  imports  that  if  a  particular  case  of  hardship 
arises  under  it  in  its  natural  and  ordinary  application,  that  hardship  must  he 
borne  as  one  of  the  imperfections  of  human  things.  And  this  has  been  the 
implication   of  the   cases.66 

d.  Decisions  Overruling  Former  Precedents  or  Changing  Rules  of  Pro- 
cedure.— There  is  no  constitutional  right  to  have  all  general  propositions  of  law 
once  adopted  remain  unchanged,  and  a  party  to  a  suit,  either  civil  or  criminal,  is 
not  subjected  to  an  arbitrary  and  unequal  rule,  and,  therefore,  deprived  of  life 
liberty  or  property  without  due  process  of  law,  merely  because  the  court  re- 
verses former  decisions  or  because  it  departs  from  earlier  and  well-established 
precedents  in  matters  of  procedure.  Whatever  may  be  thought  as  to  the  jus- 
tice or  wisdom  of  such  a  step,  the  constitution  of  the  United  States  is  not  in- 
fringed.67     It   is    a   different   question   where   a   case   arises   in   a    federal   court 


So  far  a^  the  due  process  clause  of  the 
fourteenth  amendment  is  concerned,  the 
statute  is  not,  therefore,  invalid  by  reason 
of  the  insufficiency  of  notice  to  nonresi- 
dents. Ballard  v.  Hunter,  204  U.  S.  241, 
255,  51  L.   Ed.  461. 

A  statute  which  puts  all  nonresident 
domestic  corporations,  which  elect  to 
have  their  places  of  business  and  works 
outside  of  the  state,  and  all  foreign  cor- 
porations coming  into  the  state,  on  the 
same  footing  in  respect  to  the  service  of 
process,  and  which  makes  the  state  au- 
ditor their  attorney  in  fact  to  accept  service 
of  process,  is  not  open  to  the  objection 
that  it  makes  an  unreasonable  classifica- 
tion, or  that  it  deprives  such  corporations 
of  their  liberty  of  contract  without  due 
process  of  law.  St.  Mary's  Petroleum  Co. 
v.  West  Virginia.  203  U.  S.  183,  191,  51  L. 
Ed.    144. 

65.  Courts  to  interfere  only  upon  abuse 
of  power;  individual  hardship  not  suffi- 
cient.—Cass  Farm  Co.  v.  Detroit,  181  U. 
S.  396,  398,  45  L.  Ed.  914;  Detroit  V. 
Parker,  181  U.  S.  399,  45  L-  Ed.  917; 
French  v.  Barber  Asphalt  Paving  Co.,  181 
U.  S.  324,  45  L,.  Ed.  879;  Tonawanda  V. 
Lyon.  181  U.  S.  389,  45  L.  Ed.  908;  Wight 
V.  Davidson.  181  U.  S.  371,  45  L-  Ed.  900; 
Hibben  v.  Smith,  191  U.  S.  310,  325,  48  L, 
Ed.   195. 

66.  Same. — Louisville,  etc.,  R.  Co.  v. 
Barber  Asnhalt  Paving  Co.,  197  U.  S.  430, 
434.  49  L.  Ed.  819,  citing  Davidson  v.  New 
Orleans.  96  U.  S.  97,  106,  24  L.  Ed.  616; 
Mattingly  v.  District  of  Columbia,  97  U. 
S  6R7,  24  L.  Ed.  1098;  Henderson  Bridge 
Co.  v.  Henderson  City,  173  U.  S.  592.  614, 
43  L  Ed.  823;  Detroit  v.  Parker,  181  U. 
S  399,  400,  45  L.  Ed.  917;  Chad  wick  v. 
Kelley,  187  U.  S.  540,  544,  47  L   Ed.  293. 

67.  Decisions  overruling  former  prece- 
dents,  etc. — Central    Land   Co.   v.    Laidley, 


159  U.  S.  103.  112,  40  L  Ed.  91;  Patter- 
son v.  Colorado,  205  U.  S.  454,  461,  51  L 
Ed.  879.  See.  also,  the  title  CONSTI- 
TUTIONAL LAW,  vol.  4,  pp.  384,  386. 

There  is  no  merit,  therefore,  in  a  con- 
tention that  the  plaintiff  has  been  de- 
prived of  his  property  without  due  proc- 
ess of  law,  in  violation  of  the  fourteenth 
amendment,  by  reason  of  a  decision  of  a 
state  court  of  last  resort  changing  the 
settled  construction  of  a  statute  relating 
to  deeds  and  acknowledgments  as  it  existed 
at  the  time  a  deed  was  executed  and  de- 
livered, thereby  invalidating  such  deed 
and  depriving  the  grantee  and  others 
claiming  thereunder  of  their  property 
without  due  process  of  law.  Central 
Land  Co.  v.  Laidley,  159  U.  S.  103  112  40 
L.   Ed.    91. 

Instruction  inconsistent  with  previous 
law.— The  Penal  Code  of  Texas  (art.  607) 
provided  that  if  the  jury  shall  find  any 
person  guilty  of  murder  they  shall  also 
find  by  their  verdict  whether  it  is  of  the 
first  or  second  degree;  and  that  if  any 
person  shall  plead  guilty  to  an  indictment 
for  murder,  a  jury  shall  be  summoned  to 
find  of  what  degree  of  murder  he  is 
guilty.  The  Code  of  Criminal  Procedure, 
art.  676.  declares  that  the  jury  are  the  ex- 
clusive judges  of  the  facts  in  tin-  cause  but 
not  of  law  in  any  case,  and  that  they  are 
bound  to  receive  the  law  from  the  "court 
and  be  governed  thereby.  By  the  uniform 
course  of  decisions  of  the  state  court  of 
last  resort,  it  is  proper,  where  there  is  no 
evidence  from  which,  by  any  posribfe 
legitimate  construction,  the  jury  can  con- 
clude that  a  homicide  was  murder  in  the 
second  degree,  for  the  court  to  decline  to 
submit  to  the  jury  the  issue  and  law  of 
murder  in  the  second  degree.  Held,  that 
under  this  state  of  the  statutes  and  de- 
cisions, the  giving  to  the  jury  by  the  trial 
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involving  the  validity  of  municipal  or  state  securities.  In  that  case  the  ques- 
tion is  to  be  determined  by  the  law  as  judicially  declared  by  the  highest  court 
of  the  state  when  the  securities  were  issued,  and  the  rights  of  parties  accruing 
under  such  a  state  of  the  law  are  not  affected  by  a  different  course  of  judicial 
decisions  subsequently  rendered  any  more  than  by  subsequent  legislation. us  What 
the  federal  court  does  in  such  a  case  is  to  refuse  to  follow  tlie  later  decisions 
of  the  state  court  when  to  do  so  would  be  to  invalidate  securities  which  were 
valid  under  the  law  as  judicially  construed  at  the  time  they  were  issued;  and 
this  doctrine  has  not  been  in  any  respect  changed  by  the  decision  in  Central 
Land  Co.  v.  Laidley,  159  U.  S.  1U3,  40  L.  Ed.  91,  holding  that  a  litigant  is  not 
denied  due  process  of  law  by  the  refusal  of  a  state  court  to  follow  its  former 
decisions  in  passing  upon  his  rights.69 

e.  Preferring  Resident  Creditors. — A  judgment  rendered  pursuant  to  a  state 
statute,  denying  to  the  nonresident  creditors  of  a  foreign  corporation  licensed 
to  do  business  within  the  state  the  right  to  participate  on  an  equality  with  res- 
idents of  the  state  in  the  distribution  of  the  assets  of  such  corporation  within 
the  state,  does  not  deprive  such  nonresidents  of  their  property  without  due 
process  of  law.70     And  this  is  true  regardless  of  whether  the  debt  held  by  the 


judge  of  an  instruction  which  did  not 
treat  of  murder  in  the  second  degree,  was 
not  the  promulgation  and  enforcement  of 
any  ex  post  facto  law  in  violation  of  the 
constitution  of  the  United  States,  nor  does 
such  action  on  the  part  of  the  trial  judge 
amount  to  the  denial  of  due  process  of 
law  nor  the  equal  protection  of  the  laws. 
Davis  v.  Texas,  139  U.  S.  651,  653,  655,  35 
L.   Ed.  300. 

68.  Questions  in  federal  court  involv- 
ing validity  of  municipal  securities. — Loeb 
V.  Columbia  Tp.  Trustees,  179  U.  S.  472, 
492,  45  L.  Ed.  280;  Rowan  v.  Runnels,  5 
How.  134,  12  L.  Ed.  85;  Ohio  Life  Ins., 
etc.,  Co.  v.  Debolt,  16  How.  416,  432,  14 
L,  Ed.  997;  Olcott  v.  The  Supervisors,  16 
Wall.  678,  21  L.  Ed.  382;  Douglass  v. 
County  of  Pike,  101  U.  S.  677,  25  L.  Ed. 
968;  Taylor  v.  Ypsilanti,  105  U.  S.  60,  71, 
26  L.  Ed.  1008;  County  of  Ralls  v.  Doug- 
lass, 105  U.  S.  728,  26  E.  Ed.  957;  Green 
CQunty  v.  Conness,  109  U.  S.  104,  105,  27 
L.  Ed.  872;  Anderson  v.  Santa  Anna,  116 
U.  S.  356,  361,  362,  29  L.  Ed.  633;  German 
Savings  Bank  v.  Franklin  County,  128  U. 
S.  526,  539,  32  L.  Ed.  519;  Wade  f.  Travis 
County,  174  U.  S.  499,  510,  43  L.  Ed.  1060. 
See  the  titles  COURTS,  vol.  4,  p.  1055; 
IMPAIRMENT  OF  OBLIGATION  OF 
CONTRACTS. 

69.  Same. — Loeb  v.  Columbia  Tp.  Trus- 
ters,   179  U.   S.   472,  493,  45   L.   Ed.   280.- 

70.  Preferring  resident  creditors. — Blake 
V.   McClung,   172   U.   S.  239,  260,  43   L.   Ed. 

132;  Blake  V.  McClung,  176  U.  S.  59,  44 
I.  Ed.  371;  Sully  v.  American  Nat.  Bank, 
178  U.  S.  289,  302,  44  L  Ed.  1072.  Sec, 
also,  the  title  CONSTITUTIONAL 
LAW.  vol.   4,  pp.  353,  475,  476. 

Section  five  of  the  Tennessee  act  of 
1877,  which  gives  a  priority  to  resident 
over  nonresident  creditors  in  the  distribu- 
tion of  the  assets  of  foreign  corporations, 
is  not  unconstitutional  as  depriving  non- 
resident creditors  of  their  property  with- 
out  due   process   of  law.      Sully  v.   Ameri- 


can Nat.  Bank,  178  U.  S.  289,  44  L 
Ed.  1072,  following  Blake  v.  McClung,  172 
U.  S.  239,  43  L  Ed.  432;  Blake  v.  Mc- 
Clung,  176  U.   S.  59,  44   L    Ed.   371. 

"Although  this   court  has  adjudged  that 
the  prohibitions  of  the  fourteenth  amend- 
ment  refer   to  all  the  instrumentalities   of 
the  state,  to  its  legislative,  executive,  and 
judicial    authorities     (Ex    parte     Virginia, 
100    U.    S.    339,    346,    347,    25    L.    Ed.    676; 
Yick  Wo   v.   Hopkins,   118   U.   S.   356,  373, 
30  L.   Ed.  220;  Scott  v.  McNeal,  154  U.  S. 
34,  45,  38  L.  Ed.  896;  and  Chicago,  etc.,  R. 
Co.   v.    Chicago,    166   U.    S.    226,   233,   41    L 
Ed.   979),   it   does   not   follow   that,   within 
the  meaning  of  that  amendment,  the  judg- 
ment   below    deprived    the    Virginia    cor- 
poration  of  property  without  due  process 
of  law,  simply  because  its  claim  was  sub- 
ordinated  to  the   claims  of  the  Tennessee 
creditors.     That    corporation    was    not,    in 
any  legal  sense,  deprived  of  its  claim,  nor 
was    its    right    to   reach    the   assets   of   the 
British    corporation    in     other      states      or 
countries  disputed.     It  was  only  denied  the 
right  to  participate  upon  terms  of  equality 
with   Tennessee   creditors   in   the   distribu- 
tion  of   particular    assets    of   another    cor- 
poration doing  business   in   that  state.    It 
had  notice  of  the  proceedings  in  the  state 
court,    became   a   party   to   those    proceed- 
ings,   and    the   rights    asserted   by   it    were 
adjudicated.      If   the    Virginia    corporation 
cannot  invoke  the  protection  of  the  second 
sectio'n   of   Article    TV   of   the   constitution 
of    the    United    States     relating      to      the 
privileges    and    immunities    of    citizens    in 
the    several    states,    as    its    co-plaintiffs    in 
error   have   done,  it   is  because   it  is  not  a 
citizen  within  the  meaning  of  that  section; 
and   if  the   state   court  erred   in   its  decree 
in  reference  to  that  corporation,  the  latter 
cannot   be   said   to  have  been   thereby   de- 
prived of  its  property  without  due  process 
of   law    within    the   meaning   of  the   consti- 
tution."      Blake    v.     McClung,     172     U.    S. 
239,   260,   43   L.    Ed.   432,   followed   in    Blake 
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nonresident  creditors  was  secured  or   unsecured.71 

3.  Notice,  Hearing,  Jurisdiction,  as  Essential  to  Due  Process  oe  Law — 
a.  General  Rule  as  to  Jurisdiction.,  Notice  and  Opportunity  for  Hearing. — It  is 
an  axiom  as  old  as  the  law  that  before  any  person  can  be  deprived  of  life,  liberty 
or  property  he  must  have  been  reasonable  notice  and  an  opportunity  to  be  heard  in 
his  own  defense.  The  observance  of  this  maxim  is  a  fundamental  requisite  of  the 
due  process  of  law,  guaranteed  by  the  fifth  and  fourteenth  amendments.72 
Judgment  without  such  citation  and  opportunity  wants  all  the  attributes  of 
a  judicial  determination;  it  is  judicial  usurpation  and  oppression,  and  can  never 
be  upheld  where  justice  is  justly  administered,  either  within  the  jurisdiction 
where  rendered,  or   elsewhere.73 

Requirement  as  to  Notice  and  Hearing  Embraced  within  the  Larger 
Rule  as  to  Jurisdiction. — The  requirement  as  to  notice  and  hearing  is  really 
embraced  within  the  larger  rule  as  to  jurisdiction,  because  no  judgment  of  a 
court  is  due  process  of  law,  if  rendered  without  jurisdiction  in  the  court,74  and 


v.  McClung,  176  U.  S.  59,  44  L.  Ed.  371; 
Sully  v.  American  Nat.  Bank,  178  U.  S. 
289,   302,  44  L.   Ed.    1072. 

71.  Same;  immaterial  whether  debt 
secured  or  unsecured. — Sully  v.  American 
Nat.  Bank.  178  U.  S.  289,  44  L.  Ed.  1072. 

72.  Notice,  hearing  and  jurisdiction; 
general  rule. — Kendall  v.  United  States,  12 
Pet.  524,  623,  9  L.  Ed.  1181;  Walden  v. 
Craig,  14  Pet.  147,  10  L.  Ed.  393;  Boswell 
V.  Otis,  9  How.  336,  350,  13  L.  Ed.  164; 
Nations  v.  Johnson,  24  How.  195,  203,  16 
L.  Ed.  628;  Cooper  v.  Reynolds,  10  Wall. 
308,  19  L.  Ed.  931;  McVeigh  v.  United 
States,  11  Wall.  259,  267,  20  L,.  Ed.  80; 
Lasere  v.  Rochereau,  17  Wall.  437,  21  L. 
Ed.  694;  Galpin  v.  Page,  18  Wall.  350,  365, 
366,  21  L.  Ed.  959;  Thompson  v.  Whitman, 
18  Wall.  457,  468,  21  L.  Ed.  897;  Earle  v. 
McVeigh,  91  U.  S.  503,  23  L.  Ed.  398; 
Windsor  v.  McVeigh,  93  U.  S.  274,  277,  23 
L.  Ed.  914;  Pennoyer  v.  Neff,  95  U.  S.  714, 
733,  24  L.  Ed.  565;  Davidson  v.  New 
Orleans,  96  U.  S.  97,  24  L.  Ed.  616;  Ex 
parte  Terry,  128  U.  S.  289,  307,  32  L.  Ed. 
405;  Marchant  v.  Pennsylvania  R.  Co.,  153 
U.  S.  380,  386,  387,  38  L.  Ed.  751;  Scott 
v.  McNeal,  154  U.  S.  34,  46,  38  L.  Ed.  896; 
New  Orleans  Water  Works  Co.  v.  New 
Orleans,  164  U.  S.  471,  480,  41  L.  Ed.  518; 
Hovey  v.  Elliott,  167  U  S.  409,  42  L.  Ed. 
215;  Holden  v.  Hardy,  169  U.  S.  366,  390, 
42  L.  Ed.  780;  Backus  v.  Fort  St.  Union 
Depot  Co.,  169  U.  S.  557,  575,  42  L.  Ed. 
853;  Orient  Ins.  Co.  v.  Daggs,  172  U.  S. 
557,  563,  43  L-  Ed.  552;  Roller  v.  Holly, 
176  U.  S.  398,  409,  44  L-  Ed.  520;  Louis- 
ville, etc.,  R.  Co.  v.  Schmidt,  177  U.  S. 
230,  236,  44  L.  Ed.  747;  Simon  v.  Craft, 
182  U.  S.  427,  437,  45  L,  Ed.  1165;  Old 
Wayne  Mut.  Life  Ass'n  v.  McDonough, 
204  U.  S.  8,  17,  51  L.  Ed.  345;  Ballard  v. 
Hunter,  204  U   S.  241,  255,  51   L.   Ed.   401. 

73.  Judgment  cannot  be  unheld  with- 
out jurisdiction. — Galpin  v.  Page,  18  Wall. 
350,  365,  366,  21  L.  Ed.  959;  Thompson  V. 
Whitman,  18  Wall.  457,  468,  21  L  Ed. 
897;  Windsor  v.  McVeigh,  93  U.  S.  274, 
277,  23  L.  Ed.  914;  Pennoyer  v.  Neff,  95 
U.    S.    714,    733,   24   L-    Ed.    565;    Ex    parte 
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Terry,  128  U  S.  289,  307,  32  L.  Ed.  405; 
Scott  v.  McNeal,  154  U.  S.  34,  36,  38  L. 
Ed.  896;  New  Orleans  Water  Works  Co. 
v.  New  Orleans.  164  U.  S.  471,  480,  41  L. 
Ed.  51S;  Old  Wayne  Mut.  Life  Ass'n  v. 
McDonough,  204  U.  S.  8,  17,  51  L-  Ed. 
345. 

It  is  a  general  rule  in  all  actions, 
whether  prosecuted  by  private  parties,  or 
by  the  government,  that  is,  in  civil  and 
criminal  cases,  that  "a  sentence  of  a  court 
pronounced  against  a  party  without  hear- 
ing him,  or  giving  him  an  opportunity  to 
he  heard,  is  not  a  judicial  determination 
of  his  rights,  and  is  not  entitled  to  re- 
spect, in  any  other  tribunal."  Windsor 
v.  McVeigh,  93  U.  S.  274,  277,  23  L  Ed. 
914;  Ex  parte  Terry,  128  U.  S.  289,  307, 
32  L  Ed.  405;  Galpin  v.  Page,  18  Wall. 
350,    21    L-    Ed.    959. 

The  judgment  of  a  state  court  rendered 
without  any  service  of  process  upon  the 
defendant  and  without  its  appearance  in 
the  case  either  in  person  or  by  agent  or 
by  attorney,  when  it  is  attempted  to  be 
enforced  within  the  courts  of  another 
state  must  be  deemed  to  be  the  act  of  the 
state  within  which  it  was  rendered,  and 
as  such  it  is  altogether  void  and  wanting 
in  due  process  of  law.  Old  Wayne  Mut. 
Life  Ass'n  v.  McDonough,  204  U.  S.  8,  23, 
51   L   Ed.   345. 

74.  Judgment  not  due  process  if  ren- 
dered without  jurisdiction. — Cooper  v. 
Reynolds,  10  Wall.  308,  19  L  Ed.  931; 
Kennard  v.  Louisiana,  92  U.  S.  480,  481, 
23  L  Ed.  478;  Windsor  v.  McVeigh,  93 
U.  S.  274,  277,  23  L  Ed.  914;  Pennoyer  v. 
Neff,  95  U.  S.  714,  732,  24  L.  Ed.  565; 
Arrowsmith  v.  Harmoning,  118  U.  S.  194, 
195,  30  L  Ed.  243;  Lent  V.  Tiilson,  140  U. 
S  316,  :::;0,  35  L.  Ed.  419;  Scott  v.  Mc- 
Neal, 154  U.  S.  34,  46,  38  L.  Ed.  896;  New 
Orleans  Water  Works  Co.  7'.  New 
Orleans,  164  U.  S.  471,  480,  41  L.  Ed.  518; 
Chicago,  etc.,  R.  Co.  v.  Chicago,  166  U. 
S.  226,  247,  41  L-  Ed.  979;  Old  Wayne 
Mut  Life  Ass'n  v.  McDonough,  204  U.  S. 
8,  15,  51  L.  Ed.  345. 
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there  can  be  no  jurisdiction  without  notice  and  an  opportunity  to  be  heard.75 

b.  Qualification  of  Rule;  Notice  and  Hearing  Not  Required  unless  Necessary 
for  the  Protection  of  the  Parties — (1)  Generally. — The  general  rule  as  to 
notice  and  hearing  is  subject  to  the  qualification  that  they  are  not  required 
where  not  necessary  to  the  protection  of  the  parties.  Where  notice  will  avail 
nothing,  no  notice  is  required.70 

(2)    Notice    Necessary    Only    Where    Original    Jurisdiction    Is    Exercised. 

Service  of  process  or  notice  is  necessary  only  where  original  jurisdiction  is 
exercised,  and  not  where  the  decision  is  upon  a  collateral  question  in  a  case 
where  the  parties  are  already  before  the  court.  After  judgment,  the  parties  are 
still  in  court  for  all  the  purposes  of  giving  effect  to  it.77 


75.  Jurisdiction  requires  notice  and  op- 
portunity for  hearing. — Walden  v.  Craig, 
14  Pet.  147,  10  L-  Ed.  393;  Nations  v. 
Johnson,  24  How.  195,  203,  16  L.  Ed.  628; 
Earle  v.  McVeigh,  91  U.  S.  503,  23  L.  Ed. 
398;  Windsor  v.  McVeigh,  93  U.  S.  274, 
277,  23  L.  Ed.  914;  Pennoyer  v.  Neff,  95 
U.  S.  714,  733,  24  L.  Ed.  565;  Scott  v.  Mc- 
Neal,  154  U.  S.  34,  46,  38  L-  Ed.  896;  New 
Orleans  Water  Works  Co.  v.  New 
Orleans.  164  U.  S.  471,  480,  41  L.  Ed.  518; 
Old  Wayne  Mut.  Life  Ass'n  v.  Mc- 
Donough,  204  U.  S.  8,  15,  51  L.  Ed.  345. 

Service  of  process  or  notice  is  neces- 
sary to  enable  a  court  to  exercise  juris- 
diction in  a  case;  and  if  jurisdiction  be 
taken  in  a  case  in  which  there  has  been 
no  process  or  notice,  the  proceeding  is  a 
nullity.  Walden  v.  Craig,  14  Pet.  147,  10 
L.    Ed.   393. 

"Due  notice  to  the  defendant  is  essen- 
tial to  the  jurisdiction  of  all  courts,  as 
sufficiently  appears  from  the  well-known 
legal  maxim,  that  no  one  shall  be  con- 
demned in  his  person  or  property  without 
notice,  and  an  opportunity  to  be  heard  in 
his  defense.  Nations  v.  Johnson,  24  How. 
195,  203,  16  U  Ed.  628."  Earle  v.  McVeigh, 
91    U.  S.  503,  23  L,  Ed.  39S. 

"That  there  must  be  notice  to  a  party 
of  some  kind,  actual  or  constructive,  to 
a  valid  judgment  affecting  his  rights,  is 
admitted.  Until  notice  is  given,  the  court 
has  no  jurisdiction  in  any  case  to  proceed 
to  judgment,  whatever  its  authority  may 
be,  by  the  law  of  its  organization,  over 
the  subject  matter."  Windsor  v.  McVeigh, 
93   U.  S.   274,  277,  23   L-    Ed.   914. 

"Since  the  adoption  of  the  fourteenth 
amendment  to  the  federal  constitution, 
the  validity  of  such  judgments  may  be 
directly  questioned,  and  their  enforce- 
ment in  the  state  resisted  on  the  ground 
that  proceedings  in  a  court  of  justice  to 
determine  the  personal  rights  and  obliga- 
tions of  parties  over  whom  that  court  has 
no  jurisdiction  do  not  constitute  due  proc- 
ess of  law."  Pennoyer  v.  Neff,  95  U.  S. 
714,   733,   24    L.    Ed.    565, 

In  the  absence  of  the  parties  interested 
and  without  their  having  an  opportunity 
to  be  hoard,  the  courl  would  be  without 
jun  ion    to    make    an    adjudication    af- 

fecting   them.      Such    a    de<  i  uld    ap- 

of    the    record, 

be  due  process  of  law.  ould 

be  treated  everywhere  as  a  nullity.   Wind- 


sor v.  McVeigh,  93  U.  S.  274,  277,  23  L. 
Ed.  914;  Pennoyer  v.  Neff,  95  U.  S.  714 
733,  24  L.  Ed.  565;  Scott  v.  McNeal,  154 
U.  S.  34,  46,  38  L.  Ed.  896;  New  Orleans 
Water  Works  Co.  v.  New  Orleans,  164 
U.    S.    471,   480,   41    L.    Ed.    518. 

76.  Qualification;  notice  and  hearing 
not  required  unless  necessary  for  protec- 
tion of  parties.— Hagar  v.  Reclamath  n 
gist.,  No.  108,  111  U.  S.  701,  708,  28  L. 
Ed.  569;  Marchant  v.  Pennsylvania  R. 
Co.,  153  U.  S.  380,  387,  38  L.  Ed.  751; 
Carson  v.  Brockton  Sewerage  Commis- 
sion, 182  U.  S.  398,  401,  45  L-  Ed.  1151; 
Turpin  v.  Lemon,  1*7  U.  S.  51,  52,  58,  47 
L.    Ed.   70. 

77.  Notice  necessary  only  when  origi- 
nal jurisdiction  exercised.— Walden  v 
Craig,  14  Pet.  147,  10  L.  Ed.  393;  United 
States  v.  Ritchie,  17  How.  525,  533,  15  L. 
Ed.  236;  Nations  v.  Johnson,  24  How.  195, 
16  L.  Ed.  628;  Pennoyer  v.  Neff,  95  U.  S 
714,  734,  24  L.   Ed.  565. 

Necessity  for  notice  of  motion  in  pend- 
ing cause. — Thus,  in  an  action  of  eject- 
ment, the  demise  mentioned  in  the  decla- 
ration having  expired  before  the  judgment, 
the  court  having  power  to  extend  the 
demise,  it  was  held  that  the  defendant 
might  be  considered  in  court  upon  mo- 
tion to  amend  without  new  service  of 
process.  Walden  v.  Craig,  14  Pet.  147, 
155,   10    L.    Ed.    393. 

Notice  of  appellate  proceedings.— Notice 
and  hearing  after  judgment  are  not  re- 
quired by  due  process  of  law  where  the 
party  has  had  notice  and  full  opportunity 
for  a  hearing  before  judgment.  Pittsburg, 
etc.,  R.  Co.  v.  Backus,  154  U.  S.  421,  38 
L.  Ed.  1051. 

Notice  of  appellate  proceedings.— "It 
is  hardly  necessary  to  observe,  that  in 
all  we  have  said  we  have  had  reference 
to  proceedings  in  courts  of  first  instance, 
and  to  their  jurisdiction,  and  not  to  pro- 
ceedings in  an  appellate  tribunal  to  review 
the  action  of  such  courts.  The  latter 
may  be  taken  upon  such  notice,  personal 
or  constructive,  as  the  state  creating  the 
tribunal  may  provide.  They  are  con- 
sidered as  rather  a  continuation  of  Un- 
original litigation  than  the  commencement 
of  a  new  action.  Nations  7'.  Johnson,  '.'I 
How.  19.-..  16  L.  Ed.  628."  Pennover  v. 
Neff,  95  U.  S.  714,  734,  24  L.   Ed.  565. 

Rj  an  acl  i  if  congress  pass<  d  on  the 
3rd  of   March,   L853    (9  Stat,  at  Large  631), 
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(3)    As  to  Statute  or  Ordinance  Fixing  Rates  for  Use  of  Public  Utilities^ 
The  doctrine  requiring  notice  and   hearing  has  no  application,   as  regards   con- 
sumers, to  an  ordinance  or  statute  which  fixes  beforehand  the  price  1o  be  paid 
for  the  privilege  of  using  or  enjoying  certain  public  utilities,  such  as  water    light 
sewers,  highways,  etc.78     The  rule  is  otherwise,  of  course,  as  regards  the  right 


provision  was  made  for  the  appointment 
of  a  board  of  commissioners  to  settle 
private  land  claims  in  California,  and  for 
the  transfer  of  a  case  decided  by  them  to 
the  district  court  of  the  United  States 
for  California,  by  way  of  appeal.  The 
ninth  section  of  the  act  directing  that 
the  United  States  or  the  claimant  might 
tile  a  petition  praying  an  appeal  to  the 
district  court,  another  section  pointed  out 
the  mode  of  procedure.  By  a  subsequent 
act  passed  on  the  31st  of  August,  1852 
(10  Stat,  at  Large  99),  this  mode  of  pro- 
ceeding was  changed,  and  it  was  directed 
that  the  filing  of  the  transcript  with  the 
clerk  of  the  district  court  should,  ipso 
facto,  operate  as  an  appeal.  It  was  ob- 
jected that  this  method  of  proceeding  was 
unconstitutional  for  the  reason  that  no 
provision  was  made  for  notice  to  the 
party  in  whose  favor  the  decision  had 
been  rendered  by  the  commissioners,  and 
that  a  hearing  might  be  had  upon  the  ap- 
peal and  the  decision  reversed  in  his  ab- 
sence. Held,  that  the  filing  of  the  tran- 
script itself  had  the  effect  of  notice,  and 
that  besides  the  district  court  had  the 
power  to  regulate  the  time  of  the  hear- 
ing and  provide  by  rule  for  reasonable 
notice  so  as  to  prevent  surprise.  United 
States  v.  Ritchie,  17  How.  525,  533,  15  L. 
Ed.    236. 

Vacation  of  judgment  after  term. — An 
erroneous  judgment  of  dismissal,  rendered 
under  the  misapprehension  that  there  has 
been  no  proceeding  taken  in  the  case 
within  a  year,  cannot,  after  it  has  become 
final  by  reason  of  the  ending  of  the  term 
at  which  rendered,  be  set  aside,  and  a  per- 
sonal judgment  rendered  against  the  de- 
fendant, without  notice  or  other  proceed- 
ing to  vacate  the  same  and  without  notice 
or  hearing.  Wetmore  use  of  McKay  v. 
Karrick,  205  U.   S.   141,   51   L.  Ed.  745.   _ 

78.  Necessity  for  notice  of  proceeding 
to  fix  rates  for  use  of  public  utilities. — 
Sands  v.  Manistee  River  Imp.  Co.,  123  U. 
S.  288,  294,  31  L.  Ed.  149;  Parsons  v.  Dis- 
trict of  Columbia,  170  U.  S.  45,  42  L.  Ed. 
943;  Carson  v.  Brockton  Sewerage  Com- 
mission, 182  U.  S.  398,  401,  45  L,  Ed. 
L151. 

"These  cases  have  no  application  to  an 
ordinance  which  fixes  beforehand  the 
price  to  be  paid  for  certain  privileges,  and 
leaves  it  optional  with  the  taxpayer  to 
avail  himself  of  such  privileges  or  not. 
As  well  might  it  be  insisted  that  an  or- 
dinance which  fixes  water  rate-,  propor- 
tioned to  the  amount  furnished,  is  void, 
because  no  notice  is  renuired  to  be  given 
1  Fore  such  rate  is  fixed,  or  the  taxpayer 
is  asse — '1  his  proportionate  chartre  un- 
der the  ordinance.     Where  the  use  of  such 


privilege  is  left  optional  with  the  tax- 
payer by  his  election  to  avail  himself  of 
it  or  not,  he  contracts  with  the  city  to 
pay  the  rental  fixed  by  its  ordinance,  if 
he  elect  to  use  it.  In  such  case  there  is 
no  room  for  the  question  of  notice."    Car- 

?«?  rVr  _Brockton  Sewerage  Commission, 
1§2   U.    S.   398,   401,   45   L.    Ed.    1151. 

Where  the  owners  of  the  property  ad- 
jacent to  a  common  sewer  have  the  privi- 
Lege°f  "sing  it  or  not  as  they  may  see 
fit,  they  are  not  entitled  to  notice  and  an 
opportunity  to  object  to  the  rates  as- 
sessed upon  the  property  of  all  persons 
choosing  to  use  it.  In  such  a  case  there 
is  no  element  of  deprivation  or  even 
taxation,  but  one  of  contract,  into  which 
the  lot  owner  may  or  may  not  enter 
Carson  v.  Brockton  Sewerage  Commis- 
sion, 182  U.  S.  398,  401,  403,  45  L  Ed 
1151.  ^     .cai. 

So  it  has  been  held  with  respect  to  the 
exaction  of  tolls  under  a  state  statute  for 
the    use    of    an    improved    national    water- 
way.    The  tolls  exacted  from  the  defend- 
ant are  merely  compensation  for  the  ben- 
efits conferred  and  the  due  process  clause 
of  the  fourteenth  amendment  does  not  re- 
quire   that   he    shall   be   entitled   to   notice 
and    to    an    opportunity    to    object    to    the 
rates    before    they     are      definitely      fixed 
bands  v.  Manistee   River  Imp.  Co     123  U 
S.  288,  31  h.  Ed.  149.     See,  also,  Carson  v. 
L>rockton    Sewerage    Commission     182    U 
S.  398,  404,  45   L.    Ed.    1151. 

There  is  no  analogy  between  the  im- 
position of  taxes  and  the  levying  of  tolls 
for  improvements  of  highways;  and  any 
attempt  to  justify  or  condemn  proceed- 
ings in  the  one  case,  by  reference  to  those 
in  the  other,  must  be  misleading-.  Taxes 
are  levied  for  the  support  of  government 
and  their  amount  is  regulated  by  its' 
necessities.  Tolls  are  the  compensation 
for  the  use  of  another's  property  or  of 
improvements  made  by  him;  and  their 
amount  is  determined  by  the  cost  of  the 
property,  or  of  the  improvements,  and 
consideration  of  the  return  which  such 
values  or  expenditures  should  yield  [n 
fixing  rates  of  toll  tor  the  use  of  an  im- 
proved navigable  waterway,  no  notice  can 
be  given  to  parties.  wno  may  have  oc- 
casion to  use  the  stream  to  attend  before 
the  officers  or  board  appointed  for  that 
purpose,  and  present  their  views  on  the 
tolls  to  be  charged.  Such  parties  cannot 
be  known  in  advance.  The  whole  sub- 
ject is  one  of  administrative  regulation,  in 
which  a  certain  amount  of  discretionary 
authority  is  necessarily  confided  to  the  of- 
ficers entrusted  with  its  execution.  Spuds 
••    V;""  iver  Imp.  Co.,  123  U.  S    288 

294,   31    L.    Ed.    149. 
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of  the  persons  owning  such  utilities.78* 

(4)  Special  Notice  Not  Required  Where  Statute  Fixes  Time  and  Place  of 
Hearing. — "When  a  statute  fixes  the  time  and  place  of  meeting  of  any  board  or 
tribunal,  no  special  notice  to  parties  interested  is  required.  The  statute  is  it- 
self   sufficient    notice."79 

(5)  Necessity  for  Notice  in   Tax  Proceedings. — See  the  title  Taxation. 

c.  Effect  of  Failure  of  Statute  to  Provide  for  Notice;  Powers  of  Court. — A 
statute  conferring  special  jurisdiction  upon  a  court  to  pass  upon  a  given  matter 
is  not  necessarily  void  because  of  its  failure  to  make  provision  for  notice  as  to 
the  time  of  hearing;  the  court  having  jurisdiction  to  hear  and  determine,  has 
the  power  to  regulate  the  time  of  hearing  and  to  provide  by  rule  for  reasonable 
notice ;  and   when   this   is  done,  the  due  process  requirement  is   satisfied.80 

d.  The  Right  to  Notice  Implies  the  Right  to  Appear  and  Be  Heard. — Notice 
is  only  for  the  purpose  of  affording  the  party  an  opportunity  of  being  heard 
upon  the  claim  or  the  charges  made,  it  is  a  summons  to  him  to  appear  and  speak, 
if  he  has  anything  to  say  why  the  judgment  sought  should  not  be  rendered;  and 
the  law  is,  and  always  has  been,  that  whenever  notice  or  citation  is  required, 
the  party  cited  has  the  right  to  appear  and  be  heard.  The  liability  and  the 
right  are  inseparable,  and  a  party  having  been  summoned  to  appear,  and  hav- 
ing appeared,  he  cannot  be  denied  the  right  to  be  heard.81 


78a.  Owners  of  public  utilities  entitled 
notice  of  proceeding  to  fix  rates. — 
Chicago,  etc.,  R.  Co.  v.  Minnesota,  134  U. 
S.  418,  33  L.  Ed.  970;  Minneapolis,  etc., 
R.  Co.  v.  Minnesota,  134  U.  S.  467,  33  L. 
Ed.    985. 

Tn  a  proceeding  before  a  railroad  com- 
mission to  establish  rates,  due  process  of 
law  requires  that  there  should  be  some 
form  of  notice  to  the  carrier  and  an  op- 
portunity for  hearing  and  the  introduction 
of  evidence  before  the  commission. 
Chicago,  etc.,  R.  Co.  v.  Minnesota,  134  U. 
S.  418,  33  L.  Ed.  970;  Minneapolis,  etc., 
R.  Co.  V.  Minnesota,  134  U.  S.  467,  33  L. 
Ed.   985. 

79.  Where  statute  prescribes  time  and 
place  of  hearing. — Reetz  v.  Michigan.  188 
U.  S.  505,  509,  47  L.  Ed.  563;  San  Diego 
Land,  etc.,  Co.  v.  National  City,  174  U. 
S.   739,   752,   43    L.    Ed.    1154. 

Meeting  of  state  board  of  examiners. — 
Where  a  statute  provides  for  semiannual 
meetings  at  specified  times  at  the  state 
capital  of  the  state  board  of  medical  ex- 
aminers, such  provision  is  sufficient,  and 
persons  desiring  to  appear  before  such 
board  are  not  entitled  to  any  further  no- 
tice. Reetz  v.  Michigan,  188  U.  S.  505, 
509,  47   L.   Ed.   563. 

Statute  prescribing  time  of  fixing  water 
rates;  rights  of  owners  of  waterworks. — 
Where  the  constitution  or  statute  itself 
gives  notice  of  the  fact  that  ordinances  or 
resolutions  fixing  water  rates  will  be 
passed  annually  in  the  month  of  February 
in  each  year  and  will  take  effect  on  the 
firsl  day  of  July  thereafter,  and  it  is  the 
right  and  duty  of  appellant  in  January  of 
h  year  to  make  a  detailed  statement 
tinder  oath,  showing  every  fact  necessary 
to  a  proper  conclusion  as  to  the  rates 
that  should  be  allowed  by  ordinance,  pro- 
vision  i-  made  for  a  hearing  in  an  appro- 
priate way.  San  Diego  Land,  etc.,  Co.  v. 
National   City,   174    U.   S.  739,   75:.',   43   L 


Ed.  1154.  Accord:  Freeport  Water  Co. 
v.  Freeport  City,  180  U.  S.  587,  600,  45  L 
Ed.  679;  Danville  Water  Co.  v.  Danville 
City,  180  TJ.  S.  619,  45  L.  Ed.  696;  Rogers 
Park  Water  Co.  v.  Fergus,  180  TJ.  S.  624, 
45  L.  Ed.  702. 

It  does  not  follow,  however,  that  be- 
cause no  notice  was  necessary,  the  board 
are  for  that  reason  excused  from  applying 
to  corporations  or  individuals  interested 
to  obtain  all  information  necessary  to 
enable  it  to  act  intelligibly  and  fairly  in 
fixing  the  rates.  A  failure  to  make  the 
proper  effort  to  procure  all  necessary  in- 
formation from  whatever  source  may  de- 
feat its  action.  San  Diego  Land,  etc., 
Co.  v.  National  City,  174  U.  S.  739,  751, 
43    L    Ed.    1154. 

Time  and  place  of  hearing  in  tax  pro- 
ceedings.—See  the  title  TAXATION. 

80.  Effect  of  failure  of  statute  to  pro- 
vide for  notice;  powers  of  court. — United 
States  v.  Ritchie,  17  How.  525,  533,  15 
L  Ed.  236;  Guthrie  Nat.  Bank  v.  Guthrie, 
173   U.   S.   528,   539,  43   L    Ed.   796. 

"Although  the  act  makes  no  provision 
for  notice  to  the  parties  interested  as  to 
the  time  or  manner  in  which  the  district 
court  will  proceed  to  investigate  the 
character  of  the  claims,  yet  in  the  ab- 
sence of  any  such  provision  the  court  hav- 
ing the  duty  to  investigate  would  have 
power  to  regulate  the  time  of  the  hearing 
and  provide  for  reasonable  notice  by  its 
rules,  so  as  to  prevent  surprise.  This,  in 
substance,  was  held  in  United  States  v. 
Ritchie,  17  How.  525,  533,  15  L  Ed.  236, 
where  a  similar  lack  of  provision  for  no- 
tice in  a  certain  section  of  the  act  was 
referred  to  and  the  power  of  the  court  to 
make  rules  in  regard  to  it  was  asserted." 
Guthrie  Nat.  Bank  v.  Guthrie,  173  U.  S. 
528,    539,    43    L    Ed.    796 

81.  Right  to  notice  implies  the  right  to 
appear  and  be  heard. — McVeigh  v.  United 
States,  11   Wall.   259,  20  L   Ed.  80;   Wind- 
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e.  Persons  Entitled  to  Xotiee  and  Hearing — (1)  Generally. — The  right  to 
notice  and  hearing  is  limited  to  parties  in  interest.  A  person  who  has  no  in- 
terest in  a  proceeding,  whose  rights  cannot  be  affected  thereby,  cannot  com- 
plain  of    want   of   notice   and   opportunity   to    be    heard   therein.82      An    interest 


sor  v.  McVeigh.  93  U.  S.  274,  278.  23  L. 
Ed.  914;  Hovey  V.  Elliott,  167  U.  S.  409, 
42    L.    Ed.    215. 

"The  fundamental  conception  of  a  court 
of  justice  is  condemnation  only  after  hear- 
ing. To  say  that  courts  have  inherent 
power  to  deny  all  right  to  defend  an  ac- 
tion and  to  render  decrees  without  any 
hearing  whatever,  is,  in  the  very  nature 
of  things,  to  convert  the  court  exercising 
such  an  authority  into  an  instrument  of 
wrong  and  oppression,  and  hence  to  strip 
it  of  that  attribute  of  justice  upon  which 
the  exercise  of  judicial  power  neces- 
sarily depends."  Hovey  v.  Elliott,  167 
U.   S.   409,   413,    42   L.    Ed.    215. 

"That  there  must  be  notice  to  a  party 
of  some  kind,  actual  or  constructive,  to  a 
valid  judgment  affecting  his  rights,  is  ad- 
mitted. Until  notice  is  given,  the  court 
has  no  jurisdiction  in  any  case  to  pro- 
ceed to  judgment,  whatever  its  authority 
may  be,  by  the  law  of  its  organization, 
over  the  subject  matter.  But  notice  is 
only  for  the  purpose  of  affording  the 
party  an  opportunity  of  being  heard  upon 
the  claim  or  the  charges  made;  it  is  a 
summons  to  him  to  appear  and  speak,  if 
he  has  anything  to  say,  why  the  judgment 
sought  should  not  be  rendered.  A  denial 
to  a  party  of  the  benefit  of  a  notice  would 
be  in  effect  to  deny  that  he  is  entitled  to 
notice  at  all.  and  the  sham  and  deceptive 
proceeding  had  better  be  omitted  alto- 
gether. It  would  be  like  saying  to  a 
party,  appear  and  you  shall  be  heard;  and, 
when  he  has  appeared,  saying,  your  ap- 
pearance shall  not  be  recognized,  and  you 
shall  not  be  heard."  Windsor  v.  Mc- 
Veigh, 93  U.  S.  274,  277,  278,  23  L.  Ed. 
914 

That  the  defendant  was  an  alien  enemy, 
and  could  have  no  locus  standi  in  the 
court,  is  immaterial.  If  assailed  there,  he 
could  defend  there.  The  liability  and 
right  are  inseparable.  Windsor  v.  Mc- 
Veigh, 93  U.   S.  274.  277.  23   L.    Ed.   914. 

"Where  notice  is  thus  given,  the  owner 
has  the  right  to  appear  and  be  heard  re- 
specting the  charges  for  which  the  for- 
feiture is  claimed.  That  right  must  be 
recognized  and  its  exercise  allowed  before 
the  court  can  proceed  beyond  the  seizure 
to  judgment."  Windsor  v.  McVeigh,  93 
U.    S.    274.    279.    23    L.    Ed.    914. 

In  proceedings  before  the  district  court, 
in  a  confiscation  case,  monition  and  no- 
tice were  issued  and  published;  but  the 
appearance  of  the  owner,  for  which  they 
called,  when  made,  was  stricken  out,  his 
right  to  appear  being  denied  by  the  court, 
upon  the  ground  that  he  was  an  enemy 
engaged  in  rebellion  against  the  United 
States,  and,  therefore,  could  have  no 
standing    in    its    courts.      Held,    that    the 


subsequent  sentence  of  confiscation  of  his 
property  was  as  inoperative  upon  his 
rights  as  though  no  monition  or  notice 
had  ever  been  issued.  The  legal  effect  of 
striking  out  his  appearance  was  to  recall 
the  monition  and  notice  as  to  him. 
Windsor  v.  McVeigh,  93  U.  S.  274,  23  L. 
Ed.  914;  McVeigh  v.  United  States,  11 
Wall.   259,  20    L.   Ed.   80. 

Same;  persons  in  contempt. — While  a 
court  of  chancery  has  power  to  deny  to 
one  in  contempt  the  right  to  a  hearing  as 
to  mere  matters  of  favor,  it  cannot,  con- 
sistently with  due  process  of  law,  punish 
a  contemnor  by  denying  him  the  right  to 
be  heard  upon  the  merits  of  the  principal 
case.  To  summons  a  contemnor  to  an- 
swer in  the  principal  case,  and  then,  after 
he  has  done  so,  to  strike  his  answer  from 
the  files  and  award  a  decree  against  him 
as  by  default  or  pro  confesso,  is  a  denial 
of  due  process  of  law.  Hovey  v.  ElHott, 
167  U.    S.   409,   42   L.    Ed.    215. 

82.  Persons  entitled  to  notice  and  hear- 
ing.— Johnson  v.  Chicago,  etc.,  Co.,  119 
U.  S.  388,  401,  30  L.  Ed.  447;  Coffey  v. 
Harlan  County.  204  U.  S.  659,  664,  51  L- 
Ed.  666.  See,  generally,  the  title  CON- 
STITUTIONAL LAW,  vol.  4,  p.  73,  et 
seq.  And  see  ante,  "Persons  Entitled  to 
Raise  Constitutional  Objections,''  IV, 
et   seq. 

Where  vessel  was  seized  under  an  at- 
tachment process  in  a  case  in  personam 
and  released  upon  a  bond  given  by  one 
of  the  part  owners,  and  a  surety,  a  judg- 
ment afterwards  rendered  upon  such  bond 
against  such  part  owner  and  surety,  such 
judgment  being  only  against  them  in 
personam,  a  subsequent  refusal  to  per- 
mit another  part  owner  to  intervene  and 
make  himself  a  party  defendant  did  not 
operate  to  deprive  him  of  his  property 
without  notice  or  opportunity  for  hear- 
ing. Johnson  v.  Chicago,  etc.,  Co.,  119  U. 
S.  388,  401,  30  L.  Ed.  447. 

Where  a  state  law  provides  that  the 
crime  of  embezzlement  by  a  public  officer 
shall  be  punished  by  a  fine  double  the 
amount  embezzled  which  shall  operate  as 
a  judgment  against  the  estate  of  the  con- 
vict for  the  use  of  the  persons  whose 
money  was  embezzled  and  irrespective  of 
the  question  whether  restitution  has  been 
made  in  whole  or  in  part,  the  only  ques- 
tion open  to  the  defendant  convicted 
thereunder  and  upon  which  he  is  entitled 
to  a  hearing  is  as  to  the  amount  em- 
bezzled. He  is  not  denied  clue  process  of 
law  because  he  is  denied  a  hearing  as  to 
the  question  of  restitution,  since  under 
the  statute  restitution  can  have  no  effect 
towards  reducing  the  amount  of  the  fine. 
Whether  such  fine  is  called  a  penalty, 
punishment    or    civil    judgment,    it    comes 
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which  is  merely  remote,  contingent  or  indeterminate  is  not  sufficient  to  entitle 
the  party  to  demand  the  right  to  notice  and  an  opportunity  to  be  heard.83 

(  2  )  Foreign  Corporations. — In  admitting  foreign  corporations  to  do  business 
within  its  borders,  a  state  cannot  impose  conditions  repugnant  to  the  principle 
of  natural  justice  which  forbids  condemnation  without  opportunity  for  de- 
fense.84 

f.  Effect  of  Inability  of  Party  to  Appear;  Persons  within  Enemy's  Lines. — 
Judicial  proceedings  during  the  Civil  War,  within  the  lines  of  the  federal  army. 
by  a  private  person  on  a  mortgage,  ending  in  a  judgment  and  sale  of  the  mort- 
gaged premises,  against  one  who  had  been  expelled  by  the  military  authority  of 
the  United  States  into  Confederacy,  and  who  had  no  power  or  right  to  re- 
turn to  his  home  during  the  war,  were  wholly  wanting  in  due  process.  Notice 
directed  to  such  an  one,  and  published  in  a  newspaper,  was  a  mere  idle  form, 
since  he  could  not  lawfully  see  or  obey  it.  The  entire  proceedings  in  such  case 
were  wholly  inoperative  and  void.85  But  if,  a  party  voluntarily  leaves  his 
country,  or  his  residence,  for  the  purpose  of  engaging  in  hostilities  against  the 
former,  he  cannot  be  permitted  to  complain  of  legal  proceedings  regularly  pros- 
ecuted against  him  as  an  absentee,  on  the  ground  of  his  inability  to  return  or 
to  hold  communication  with  the  place  where  the  proceedings  are  conducted.80 
The  court  has  never  gone  further  in  protecting  the  property  of  citizens  residing 
in  insurrectionary  states  from  judicial  sale  than  to  declare  that  where  such 
citizen  has  been  driven  from  his  home  by  a  special  military  order,  and  for- 
bidden to  return,  judicial  proceedings  against  him  were  void.87 

g.  Waiver  of  Right  to  Notice   -(1)    Generally. — See  ante,  "Waiver  and  Aban- 


to  the  convict  as  the  result  of  his  crime 
ami  the  amount  thereof  is  fixed  by  the 
amount  of  the  embezzlement  and  not  by 
the  amount  remaining  due  on  account  of 
the  embezzlement.  Coffey  v.  Harlan 
County,  204  U.  S.  659,  664,  51  L.  Ed.  666. 
Conceding  that  a  municipal  corporation 
is  entitled  to  notice  and  an  opportunity 
to  be  heard  before  it  can  be  subjected  to 
a  burden  sought  to  be  cast  upon  it  by 
the  legislature,  such  requirement  is  satis- 
fied when  it  has  a  representative  in  the 
legislature  who  takes  part  in  its  delibera- 
tions. Williams  v.  Eggleston,  170  U.  S. 
304,  42  L.   Ed.   1047. 

83.  Same;  where  interest  is  merely  re- 
mote, contingent  or  indeterminate. — 
Goodrich  v.  Detroit,  184  U.  S.  432,  437, 
46   L.    Ed.    627. 

It  is  only  those  whose  property  is  pro- 
posed to  be  taken  for  a  public  improve- 
ment that  due  process  of  law  requires 
shall  have  prior  notice.  The  interest  of 
neighboring  property  owners,  who  may 
possibly  thereafter  be  assessed  for  the 
benefit  to  their  property  accruing  from 
opening  a  street,  is  too  remote  and  in- 
determinate to  require  notice  to  them  of 
the  taking  of  lands  for  such  improve- 
ment, in  which  they  have  no  direct  in- 
terest. Goodrich  v.  Detroit,  184  U.  S. 
432,   437,   46    L.    Ed.   627. 

84.  Same;  foreign  corporations. — La- 
fayette Ins.  Co.  v.  French,  18  How.  404, 
15  L.  Ed.  151;  Ducat  v.  Chicago,  10  Wall. 
410,  19  L.  Ed.  972;  Insurance  Co.  v. 
Morse,  20  Wall.  445,  456,  22  L-  Ed.  365; 
Waters-Pierce  Oil  Co.  v.  Texas",  177  U.  S. 
28,  44  L.  Ed.  657;  New  York  Life  Ins.  Co. 
v.    Cravens,   178   U.    S.    389,   401,   44    L    Ed. 


1116;  Hancock  Mut.  Life  Ins.  Co.  v.  War- 
ren, 1S1  U.  S.  73,  76,  45  L.  Ed.  755;  Cable 
v.  United  States  Life  Ins.  Co.,  191  U.  S 
288,   307,  48   L    Ed.    188. 

85.  Effect  of  inability  to  appear;  per- 
sons in  enemy's  lines. — Dean  v.  Nelson,  10 
Wall.  158,  172,  19  L.  Ed.  926;  Lasere  v. 
Rochereau,  17  Wall.  437,  439,  21  L-  Ed. 
694. 

A  decree  in  equity  in  one  of  the  loyal 
states  against  a  party  who,  having  been 
engaged  in  the  rebellion,  was  at  the  time 
a  prisoner  of  war  of  the  United  States, 
outside  of  the  state,  and  against  whom 
there  was  no  service  of  process,  or  any 
step  to  bring  him  before  the  court,  is 
void;  and  any  sale  under  it  is  also  void. 
Railroad  Co.  v.  Trimble,  10  Wall.  367,  19 
L.    Ed.   948. 

86.  Same;  where  party  voluntarily  goes 
within  enemy's  lines. — Ludlow  v.  Ramsey, 
11    Wall.   581,  589,  .20   L    Ed.  216. 

87.  Same. — University  v.  Finch,  18 
Wall.   106,  21   L.    Ed.   818. 

A  sale  of  real  estate  made  under  a 
power  contained  in  a  deed  of  trust  ex- 
ecuted before  the  late  Civil  War  is  valid, 
notwithstanding  the  grantors  in  the  deed, 
which  was  made  to  secure  the  payment  of 
promissory  notes,  were  citizens  and  resi- 
dents of  one  of  the  states  declared  to  be 
in  insurrection  at  the  time  of  the  sale, 
which  was  made  while  the  war  was 
flagrant.  University  v.  Finch,  18  Wall. 
106.  21  L.  Ed.  818,  distinguishing  Lasere 
V.  Kochereau.  17  Wall.  437,  21  L.  Ed.  694; 
McVeigh  ?'.  United  States,  11  Wall.  259, 
2()  L.  Fd.  80;  Dean  v.  Nelson,  10  Wall. 
158.   19   L.   Ed.   926. 


DUE  PROCESS  OF  LAW. 


CA7 


donmcnt;   Laches,   Acquiescence,  etc.,"   IV,  C.     See,  also,   the  title  Constitu- 
tional Law,  vol.  4,  p.  78. 

(2)  By  Appearance  and  Failure  to  Object. — The  right  to  notice  is  a  per- 
sonal privilege,  which  may  be  waived  by  appearance,  and  if  advantage  is  to  be 
taken  of  it,  it  must  be  by  plea,  or  some  other  mode,  at  an  early  stage  of  the  case.88 

(3)  By  Voluntarily  Keeping  Out  of  Reach  of  Process. — Where  a  defendant 
in  a  foreclosure  suit  goes  voluntarily  out  of  the  jurisdiction  of  the  court  so  that 
process  cannot  be  personally  served  upon  him,  he  cannot  complain  if,  upon  the 
application  of  the  mortgagee,  the  court  appoints  a  curator  ad  hoc  and  proceeds 
to  judgment  of  foreclosure  after  service  upon  him.89 

h.  Right  to  Notice  and  Hearing  as  Affected  by  Absence  of  Defense  or  Fail- 
ure to  Present  Same. — Where  one  has  never  been  served  with  notice  nor  had  an 
opportunity  for  a  hearing,  it  is  immaterial  whether  he  has  any  defense  or  not 
The  court  cannot  assume  that  he  has  none  and  that  therefore  he  is  not  entitled 
to  a  day  in  court,  since  this  would  be  to  assume  against  him  on  the  very  point 
which  he  might  wish  to  contest.90  It  is  otherwise  where  the  defendant  has  been 
duly  summoned  and  has  appeared  and  made  defense.  In  such  case  it  cannot 
be  held  that  he  was  denied  due  process  of  law  upon  the  theory  that  he  was  de- 
nied a  hearing  upon  defenses  which  he  made  no  offer  to  present.91 

i.  Sufficiency  of  Notice  and  Hearing — (1)  Generally  as  to  Notice. — As  to  the 
form  and  essential  requisites  of  notice,  and  the  manner  of  service,  length  of 
notice,  time  of  publication,  etc.,  see  the  title  Summons  and  Process. 

(2)  Determined  by  Substance,  Not  by  Form. — In  determining  whether  the 
essential  rights  of  notice  and  opportunity  to  defend  have  been  denied,  the  courts 
are  governed  by  the  substance  of  things  and  not  by  mere  form.92 


88.  Waiver  of  notice  by  appearance. — 
Kendall  v.  United  States,  12  Pet.  524, 
623.  9  L  Ed.  1181;  Rhode  Island  v.  Massa- 
chusetts, 12  Pet.  657,  9  L.  Ed.  1233; 
Pennoyer  v.  Neff.  95  U.  S.  714,  733,  24  L. 
Ed.  565;  Scott  v.  McNeal,  154  U.  S.  34, 
46,   38   L,.    Ed.    896. 

Want  of  notice  as  to  the  time  of  hearing 
upon  the  reasonableness  of  an  ordinance 
apportioning  the  costs  of  repairing  a 
viaduct  is  cured  by  the  companies  in- 
terested actually  appearing  and  contesting 
the  validity  of  the  ordinance  and  the  ap- 
portionment thereunder.  Chicago,  etc,, 
R.  Co.  v.  Nebraska,  170  U.  S.  57,  42  L. 
Ed.   948. 

A  decree  for  alimony  rendered  in  an- 
other state  is  not  wanting  in  due  process 
because  of  the  want  of  notice  where  the 
defendant  actually  appeared  and  was  heard 
in  the  proceeding.  Lynde  v.  Lynde,  181 
U.  S.  183,  45  L.  Ed.  810. 

Confession  of  judgment  upon  power  of 
attorney  strictly  pursued. — A  power  of 
attorney  by  the  maker  of  a  note,  au- 
thorizing the  confession  of  judgment 
thereon  with  waiver  of  notice  and  process, 
in  the  case  of  non-payment,  is  to  be 
strictly  construed.  When  the  power  is  to 
confess  judgment  in  favor  of  the  holder 
of  the  note,  it  does  not  authorize  such 
confession  in  favor  of  the  original  payee 
after  he  has  ceased  to  be  the  owner 
thereof,  notwithstanding  it  may  be  in  his 
possession;  and  a  judgment  so  confessed 
in  bis  favor  without  notice  or  appearance 
is  wholly  wanting  in  due  process  of  law. 
National  Exchange  Rank  v.  Wiley,  195 
U.  S.  257.  49  L.  Ed.  184. 


89.  Same;  by  keeping  out  of  reach  of 
process. — Montgomery  v.  Samory,  99  U. 
S.  482,   489,  25  L.   Ed.   375. 

As  to  persons  going  within  the  Con- 
federate lines,  see  ante,  "Effect  of  In- 
ability of  Party  to  Appear;  Persons 
within  Enemy's  Lines,"  VI,   E,  3,  f. 

90.  Right  to  notice  and  hearing  as  af- 
fected by  absence  of  defense  or  failure  to 
present  same, — Rees  v.  City  of  Water- 
town.  19  Wall.  107,  123,  22  L.  Ed.  72. 

91.  Same. — Louisville,  etc.,  R.  Co.  v. 
Schmidt,  177  U.  S.  230,  238,  44  L-  Ed. 
747. 

The  requirements  of  due  process  are 
satisfied  if  the  party  was  afforded  op- 
portunity for  a  hearing  upon  his  entire 
case.  Wiscart  v.  Dauchy,  3  Dall.  321,  1 
L.   Ed.  619. 

Where  a  corporation  defendant  appears 
in  response  to  a  rule  to  show  cause  why 
it  should  not  be  held  liable  upon  a  judg- 
ment, and  pleads  a  set-off.  and  declares 
that  its  answer  constituted  a  full  re- 
sponse, but  setting  up  no  defense  per- 
sonal to  itself  of  any  other  character  ex- 
cept the  set-off,  it  cannot  claim  that  it  is 
denied  due  process  of  law  upon  the  theory 
that  it  had  no  opportunity  to  defend 
against  the  judgment.  The  court  cannot 
be  called  upon  to  conjecture  that  de- 
fenses existed  which  were  not  made  and 
to  decide  that  proceedings  in  the  state 
court  were  lacking  in  due  process  of  law 
because  defenses  were  denied  which  were 
never  presented.  Louisville,  etc.,  R.  Co. 
V.  Schmidt.  177  U.  S.  230,  238,  44  L  Ed. 
747. 

92.  Sufficiency    of    notice    and    hearing 
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(3)  May  Be  Actual  or  Constructive. — Notice  may  be  actual  or  constructive,  as 
prescribed  by  law.93 

(4)  Strict  Compliance  as  to  Constructive  Service. — While  constructive  notice 
may  be  sufficient  in  certain  cases,  it  can  only  be  admitted  in  cases  coming  fairly 
within  the  provisions  of  the  statute  authorizing  courts  to  make  orders  for 
publication,  and  providing  that  the  publication,  when  made,  shall  authorize  the 
court  to  decide  and  decree.94  This  is  also  true  as  to  substituted  service  by  posting- 
notice  upon  the  front  door  at  the  defendant's  usual  place  of  abode.95 

(5)  Personal  Judgment  Requires  Personal  Service  within  the  State;  Process 
Cannot  Run  beyond  Territorial  Jurisdiction. — There  can  be  no  such  thing  as  a 
valid  personal  judgment  without  jurisdiction  of  the  person,  and  if  a  judicial 
proceeding  involves  merely  a  determination  of  the  personal  liability  of  the  defend- 
ant and  the  pronouncing  of  a  personal  judgment  against  him,  he  must  be  brought 
within  the  jurisdiction  of  the  court  by  a  personal  service  of  process  upon  him. 
or  by  his  voluntary  appearance.96     Not  only  so,  but  since  the  process  of  a  court 


determined  by  substance  and  not  by  form. 
— Louisville,  etc.,  R.  Co.  v.  Schmidt,  177 
U.  S.  230.  44  L.  Ed.  747;  Simon  v.  Craft, 
182  U.  S.  427,  436,  45  L-  Ed.  1165.  See, 
also,  ante,  "Regards  Substance  and  Xot 
Form."  II,  C.  5;  "Qualification  of  Rule; 
Regard  to  Be  Had  to  Substance  and  Not 
to  Form,"  VI,  E,  1,  b,  (2). 

Where  the  record  discloses  that  the  de- 
fendant was  served  with  process  under 
the  original  bill,  and  appeared  by  coun- 
sel, and  made  answer,  and  was  personally- 
served  with  a  copy  of  the  supplemental 
bill  and  with  an  order  to  plead,  and,  after 
permitting  himself  to  be  defaulted,  did 
appear  by  counsel  and  procured  the  vaca- 
tion of  the  original  decree  and  the  en- 
rollment of  the  decree  amended  in 
accordance  with  his  own  motion,  it  may 
fairly  be  said  that  he  both  had  an  oppor- 
tunity to  be  heard  and  was  heard.  Under 
such  circumstances  he  is  precluded  from 
contending  that  he  was  deprived  of  his 
property  without  due  process  of  law  by 
reason  of  want  of  notice  and  opportunity 
to  be  heard.  Laing  v.  Rigney,  160  U. 
S.    531,    545.   40    L.    Ed.    525. 

There  is  no  ground  to  say  that  an  ap- 
pellant water  company  did  not  in  fact 
have,  or  was  denied,  an  opportunity  to  be 
heard  upon  the  question  of  rates,  where 
it  appears  in  evidence  that  the  subject  of 
rates  was  considered  in  conferences  be- 
tween the  local  authorities  and  the  offi- 
cers of  the  appellant.  San  Diego  Land. 
etc.,  Co.  v.  National  City,  174  U.  S.  739, 
13    L    Ed.    1154. 

93.  Notice   may  be   actual   or  construct- 
ive.—Rarle  v.   McVeigh,  91    U.   S.  503,  507 
23    L.    Ed.    398;    Windsor   v.    McVeigh,   93 
I"    S.  27  i.  21  :.  23   1..    Ed.  914. 

94.  Strict  compliance  as  to  constructive 
service. —  Hollingsworth  v.  Barbour,  4 
Pet.  466,  175,  1  L  Ed.  922;  Boswell  v. 
Otis,  9  How.  336,  350,  13  L.  Ed.  L64;  Na- 
tions ?'.  Johnson,  24  How.  L95,  205,  L6  I.. 
Ed.  628;  Galpin  v.  Page,  18  Wall.  350. 
369,  21  t.  Ed.  959;  Earle  v.  McVeigh,  91 
U.  S.  503,  508,  23  L  Ed.  398. 

The    case    of    Cooper    v.    Reynolds,    10 


Wall.  308,  19  L.  Ed.  931,  arose  out  of  a 
proceeding  by  attachment,  and  it  was 
there  held  that  the  seizure  of  the  prop- 
erty of  the  defendant  under  the  proper 
process  of  the  court  was  the  foundation 
of  the  court's  jurisdiction,  and  that  de- 
fective or  irregular  affidavits  and  publica- 
tions of  notice,  though  they  might  reverse 
a  judgment  in  such  case  for  error,  in 
departing  from  the  directions  of  the  stat- 
ute, do  not  render  such  a  judgment  or  the 
subsequent    proceedings    void. 

95.  Same;    service    by    posting    on    de 
fendant's  door. — Earle  v.   McVeigh,  91  U. 
S.    503,    23    L    Ed.    398. 

Where  the  statute  of  a  state  provided 
that,  during  the  absence  of  a  party  and  all 
the  members  of  his  family,  notice  of  a 
suit  might  be  posted  upon  the  front  dooi 
of  his  "usual  place  of  abode,"  held,  that 
a  notice  posted  upon  a  house  seven 
months  after  it  had  been  vacated  by  the 
defendant  and  his  family,  and  while  they 
were  residing  within  the  Confederate 
lines,  was  not  posted  upon  his  "usual 
place  of  abode,"  and  that  a  judgment 
founded  on  such  defective  notice  was 
absolutely  void.  Earle  v.  McVeigh,  91 
TJ.    S.    503,    23    L.    Ed.    398. 

96.  Personal  judgment  requires  personal 
service  or  appearance. — Hollingsworth  v. 
Barbour.  4  Pet.  466,  7  L  Ed.  922;  Webster 
V.  Reid,  11  How.  437,  13  L.  Ed.  761;  Bis- 
choff  v.  Wethered.  9  Wall.  812,  19  L.  Ed. 
•  .  Knowles  v.  Gaslight  and  Coke  Co., 
19  Wall.  58,  22  L.  Ed.  70;  Pennoyer 
v  Neff,  95  U.  S.  7  n.  24  L  Ed. 
565;  Pana  V.  Bowler.  107  U.  S.  529,  27  L. 
Ed.  124;  Davis  ,-•.  Wakelee,  156  U.  S.  680, 
39  L  Ed.  578;  Leigh  v.  Green,  193  U.  S. 
79,   91,    18    L.    Ed.   623. 

A  notice  of  a  suit  pending  again-t  him, 
and  requiring  him  to  appear  and  defend, 
etc.,  sent  to  a  nonresident  pursuant  to  a 
state  statute  directing  the  clerk  of  the 
court  to  stud  such  notice  upon  the  ap- 
plication  of  any  party  to  the  suit,  is  not 
sufficient  to  support  a  personal  judgment. 
Sugg  <-.  Thornton,  132  U.  S.  524,  530,  33 
L.    Ed.    447. 
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has  no  force  or  effect  beyond  its  territorial  jurisdiction,97  it  follows  that,  in  this 
country,  the  process  of  a  state  court,  in  order  to  support  a  personal  judgment 
must  be  served  within  the  state.98 

(6)  What  Constitutes  Personal  Service —  (a)  Services  upon  Partnership,  One 
of  Several  Joint  Debtors,  etc.— A  state  may  constitutionally  make  a  judgment, 
rendered  upon  process  served  only  upon  one  member  of  a  partnership  binding 
upon  that  member  personally  and  upon  the  partnership  property,  but  not  per* 
sonally  upon  other  members  of  the  partnership  who  were  not  served.99    Service 


97.  Process  cannot  run  beyond  state 
limits. — Kendall  v.  United  States,  12  Pet. 
524,  623,  9  L.  Ed.  1181;  Rhode  Island  v. 
Massachusetts.  12  Pet.  657.  9  L.  Ed.  1233; 
Ableman  v.  Booth,  21  How.  506.  16  L. 
Ed.  169;  Tioga  R.  Co.  v.  Blossburg,  etc., 
R.  Co..  20  Wall.  137,  22  L.  Ed.  331; 
Pennoyer  v.  Xeff,  95  U.  S.  714,  24  L.  Ed. 
565;  Hart  v.  Sansom,  110  U.  S.  151,  155, 
28  L.  Ed.  101;  Sugg  v.  Thornton,  132  U. 
S.  524.  530.  33  L.  Ed.  447;  Scott  v.  Mc- 
Neal,  154  U.   S.   34,   46,   38   L.   Ed.   896. 

The  process  of  a  state  court  or  judge 
has  no  authority  beyond  the  limits  of  the 
sovereignty  which  confers  the  judicial 
power.  Ableman  v.  Booth.  21  How.  506, 
16   L.    Ed.    169. 

No  court  can,  in  the  ordinary  adminis- 
tration of  justice,  in  common-law  proceed- 
ings, exercise  jurisdiction  over  a  party, 
unless  he  voluntarily  appears,  or  be  found 
within  the  jurisdiction  of  the  court,  so  as 
to  be  served  with  process;  such  process 
cannot  reach  the  party  beyond  the  terri- 
torial jurisdiction  of  the  court.  Rhode 
Island  v.  Massachusetts.  12  Pet.  657.  9  L. 
Ed.  1233;  Kendall  v.  United  States,  12  Pet. 
524,   623,   9   L.    Ed.    1181. 

98.  Must  be  served  within  the  state. — 
Pennoyer  v.  Xeff.  95  U.  S.  714.  24  L.  Ed. 
565;  Hart  v.  Sansom,  110  U.  S.  151,  155,  28 
L.  Ed.  101;  Scott  v.  McNeal,  154  U.  S. 
34,  46,  38  L.   Ed.  896. 

A  decree  in  personam  merely  can  only 
be  supported,  against  a  person  who  is  not 
a  citizen  or  resident  of  the  state  in  which 
it  is  rendered,  by  actual  service  upon  him 
within  its  jurisdiction;  and  constructive 
service  by  publication  in  a  newspaper  is 
not  sufficient.  The  courts  of  the  state 
might  perhaps  feel  bound  to  give  effect 
to  the  service  made  as  directed  by  its 
statutes.  But  no  court  deriving  its  au- 
thority from  another  government  will 
recognize  a  merely  constructive  service  as 
bringing  the  person  within  the  jurisdic- 
tion of  the  court.  Hart  v.  Sansom,  110 
U.   S.  151,   155,  28   L.    Ed.   101. 

Process  from  the  tribunals  of  one  state 
cannot  run  into  another  state,  and  sum- 
mon a  party  there  domiciled  to  respond 
to  proceedings  against  him;  and  publica- 
tion of  process  or  of  notice  within  the 
state  in  which  the  tribunal  sits  cannot 
create  any  greater  obligation  upon  him 
to  appear.  Process  sent  to  him  out  of 
the  state,  and  process  published  within  it, 
are    equally   unavailing   in   proceedings    to 


establish   his   personal   liability.     Pennoyer 
V.   Xeff,  95  U.   S.   714,  24  L.   Ed.   565. 

A  personal  judgment  is  without  any 
validity,  if  it  be  rendered  by  a  state  court 
in  an  action  upon  a  money  demand  against 
a  nonresident  of  the  state,  who  was 
served  by  a  publication  of  summons,  but 
upon  whom  no  personal  service  of  proc- 
ess within  the  state  was  made,  and  who 
did  not  appear;  and  no  title  to  property 
passes  by  a  sale  under  an  execution  is- 
sued upon  such  a  judgment.  Pennoyer  v. 
Xeff,   95   U.    S.    714,    24    L.    Ed.    565. 

"In  several  of  the  cases,  the  decision 
has  been  accompanied  with  the  observa- 
tion that  a  personal  judgment  thus  re- 
covered has  no  binding  force  without  the 
state  in  which  it  is  rendered,  implying 
that  in  such  state  it  may  be  valid  and 
binding.  But  if  the  court  has  no  jurisdic- 
tion over  the  person  of  the  defendant  by 
reason  of  his  nonresidence,  and,  conse- 
quently, no  authority  to  pass  upon  his 
personal  rights  and  obligations;  if  the 
whole  proceeding,  without  service  upon 
him  or  his  appearance,  is  coram  non 
judice  and  void;  if  to  hold  a  defendant 
bound  by  such  a  judgment  is  contrary  to 
the  first  principles  of  justice,  it  is  difficult 
to  see  how  the  judgment  can  legitimately 
have  any  force  within  the  state.  The  lan- 
guage used  can  be  justified  only  on  the 
ground  that  there  was  no  mode  of  di- 
rectly reviewing  such  judgment  or  im- 
peaching its  validity  within  the  state 
where  rendered;  and  that,  therefore,  it 
could  be  called  in  question  only  when  its 
enforcement  was  elsewhere  attempted.  In 
later  cases,  this  language  is  repeated  with 
less  frequency  than  formerly,  it  beginning 
to  be  considered,  as  it  always  ought  to 
have  been,  that  a  judgment  which  can  be 
treated  in  any  state  of  this  Union  as  con- 
trary to  the  first  principles  of  justice,  and 
as  an  absolute  nullity,  because  rendered 
without  any  jurisdiction  of  the  tribunal 
ever  the  party,  is  not  entitled  to  any  re- 
spect in  the  state  where  rendered." 
Pennover  v.  Xeff,  95  U.  S.  71  t,  732,  '.'  1  L. 
Ed.   565 

"Be  that  as  it  may,  the  courts  of  the 
United  States  are  not  required  to  giv<- 
effect  to  judgments  of  this  character  when 
any  riuht  i-^  claimed  under  them."  Pen- 
nover v.  Xeff,  95  U.  S.  711.  732,  24  L. 
Ed.    565. 

99.  Personal  service;  upon  partnership, 
joint  debtors,  etc. — Sugg  v.  Thornton,  132 
U.  S.   524,  531,  33   L-   Ed.   447. 
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upon  one  of  several  joint  debtors  will  not  support  a  personal  judgment  as  to 
those   not   served.1 

(b)  Compelling  Foreign  Corporation  to  Appoint  Resident  Agent  or  Submit  to 
Service  upon  State  Officer. — It  is  competent  for  a  state  to  enact  a  statute  re- 
quiring a  foreign  insurance  company,  as  a  condition  of  the  right  to  do  business 
within  the  state,  to  appoint  some  person  as  its  resident  agent  for  the  purpose  of 
accepting  service  of  process  in  suits  growing  out  of  the  business  transacted 
within  the  state,  or  failing  to  do  so,  to  consent  that  service  upon  some  designated 
state  official  shall  he  sufficient.  A  corporation  entering  the  state  under  such  a 
statute  will  be  deemed  to  have  accepted  its  terms,  and  judgments  rendered 
upon  such  service  only  are  valid  as  personal  judgments,  both  in  the  courts  of  the 
state  and  elsewhere.2 

But  State  Cannot  Extend  Such  Statute  to  Suits  Relating  to  Contracts 
or  Business  Outside  the  State.— But  while  it  is  true  that  the  state  may  im- 


1.  Same. — D'Arcy  v.  Ketcum,  11  How. 
165,  13  L.  Ed.  648;  Owens  v.  Henry,  161 
U.    S.    642,   664,   40    L.    Ed.   837. 

Where  a  judgment  was  recovered 
against  two  defendants,  both  of  them  hav- 
ing been  personally  served  with  process, 
and  one  of  them  afterwards  left  the  state, 
a  judgment  of  revival  upon  a  scire  facias 
served  only  upon  the  remaining  defendant 
is  of  no  validity  against  the  one  who  re- 
moved from  the  state  and  cannot  be  made 
the  basis  of  any  proceeding  against  the 
latter  in  the  state  to  which  he  has  re- 
moved. Owens  v.  Henry,  161  U.  S.  642, 
664,  40  L.  Ed.  837.  See,  also,  Thompson 
v.  Whitman,  18  Wall.  457,  21  L-  Ed.  897; 
Pennoyer  v.  Neff,  95  U.  S.  714,  24  L.  Ed. 
565;  Grover,  etc.,  Sewing  Machine  Co.  v. 
Radcliffe,   137    U.    S.   287,   34   L.    Ed.    670. 

A  statute  of  the  state  of  New  York 
provided,  that,  where  joint  debtors  were 
sued  and  one  was  brought  into  court  on 
process,  if  judgment  should  pass  for  the 
plaintiff,  he  should  have  judgment  and 
execution  not  only  against  the  parties 
iught  into  court,  but  also  against  other 
joint  dehors  named  in  the  original  proc- 
ess,  in  the  same  manner  as  if  they  had 
all  been  taken  and  brought  into  court  by 
virtue  of  such  process;  but  that  it  should 
ii"t  be  lawful  to  issue  or  execute  any  such 
execution  against  the  body  or  against  the 
Mile  property  of  any  person  not  brought 
into  court.  Held,  that  where  a  judg- 
nt  was  rendered  under  this  statute  upon 
process  served  upon  only  one  of  several 
joint  debtors,  such  judgment  could  not  be 
made  a  basis  of  an  action  against  another 
joint  debtor,  residing  in  Louisiana,  in  the 
rts  of  the  latter  state.  D'Arcy  v. 
Ketcum,   11    How.   165,    13    L-    Ed.   648. 

2.  Foreign  corporations;  service  upon 
resident  agent  or  designated  public  of- 
ficial.—Lafayette  Ins.  Co.  v.  French,  18 
I  low  404,  409,  15  L.  Ed.  451;  Pennoyer 
V  Neff,  or,  U.  S.  714,  735,  24  L.  Ed.  565; 
'  )1<1  Wayne  Mut.  Life  Ass'n  v.  Mc- 
Donough,  204  U.  S.  8,  21,  51  L.  Ed.  345. 
See.  al^j,  Paul  v.  Virginia,  8  Wall.  168, 
19  L  Ed.  357;  Railroad  Co.  v.  Harris.  12 
Wall.    65,   si,   ;i0    L.    Ed.    354;    Railway   Co. 


V.  Whitton,  13  Wall.  270,  285,  20  L-  Ed. 
571;  Ex  parte  Schollenberger,  96  U.  S 
369,  24  L.  Ed.  853;  St.  Louis,  etc.,  R.  Co. 
v.  Commercial  Union  Ins.  Co.,  139  U.  S 
223,  35  L-  Ed.  154;  Connecticut  Mut.  Life 
Ins.  Co.  v.  Spratley,  172  U.  S.  602,  43  L 
Ed.  569;  Waters-Pierce  Oil  Co.  v.  Texas, 
177  U.  S.  28,  45,  44  L.  Ed.  657;  Mutual 
Reserve  Fund  Life  Ass'n  v.  Phelps,  190 
U.  S.  147,  47  L.  Ed.  987;  St.  Mary's  Pe- 
troleum Co.  v.  West  Virginia,  203  U.  S. 
183,   192,    51    L.    Ed.    144. 

It  is  competent  for  a  state  to  enact  a 
statute  which  provides:  "No  insurance 
company  not  of  this  state,  nor  its  agents, 
shall  do  business  in  this  state  until  it  has 
filed  with  the  insurance  commissioner  of 
this  state  a  written  stipulation,  duly  au- 
thenticated by  the  company,  agreeing  that 
any  legal  process  affecting  the  company, 
served  on  the  insurance  commissioner,  or 
the  party  designated  by  him,  or  the  agent 
specified  by  the  company  to  receive  serv- 
ice of  process  for  said  company,  shall  have 
the  same  effect  as  if  served  personally  on 
the  company  within  this  state,  and  if  such 
company  should  cease  to  maintain  such 
agent  in  this  state  so  designated,  such 
process  may  thereafter  be  served  on  the 
insurance  commissioner."  Old  Wayne 
Mut.  Life  Ass'n  v.  McDonough,  204  U.  S. 
8,   51    L.    Ed.   345. 

"Neither  do  we  mean  to  assert  that  a 
state  may  not  require  a  nonresident  en- 
tering into  a  partnership  or  association 
within  its  limits,  or  making  contracts 
enforceable  there,  to  appoint  an  agent  or 
representative  in  the  state  to  receive 
service  of  process  and  notice  in  legal  pro- 
ceedings instituted  with  respect  to  such 
partnership,  association,  or  contracts,  or 
to  designate  a  place  where  much  service 
may  be  made  and  notice  given,  and  pro- 
vide, upon  their  failure,  to  make  such  ap- 
pointment or  to  designate  such  place  that 
service  may  be  made  upon  a  public  officer 
designated  for  that  purpose,  or  in  some 
other  prescribed  way,  and  that  judgments 
rendered  upon  such  service  may  not  be 
binding  upon  the  nonresidents  both 
within  and  without  the  state."  Pennoyer 
V.  Neff,  95  U.  S.  714,  735,  24  L.   Ed.   565. 
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poce  upon  a  foreign  insurance  association,  desiring  to  do  business  within  the 
state,  the  condition  that  it  shall  make  the  state  insurance  commissioner  its  agent 
to  accept  service  of  process  in  suits  arising  out  of  transactions  had  within  the 
state,  it  is  not  true  that  the  state  can  extend  such  statute  so  as  to  include  con- 
tracts of  insurance  made  without  the  state  even  though  such  contracts  are  made 
with  persons  resident  within  the  state.  Consent  to  such  a  condition  cannot  be 
exacted  and  will  not  be  implied  where  it  affirmatively  appears  that  the  business 
was  not  transacted  within  the  state.  A  judgment  rendered  against  an  insurance 
company  in  a  suit  upon  a  contract  of  insurance  made  without  the  state  and 
without  other  service  of  process  than  that  upon  the  insurance  commissioner  of  the 
state,  and  without  any  appearance  in  the  case  upon  the  part  of  the  defendant 
company,  is  wholly  void  and  wanting  in  due  process  of  law  because  of  the  lack 
of  jurisdiction  in  the  court  by  which  it  was  rendered.3 

(7)  Constructwe  Service  in  Proceedings  in  Rem — (a)  Generally. — Substi- 
tuted service  by  publication,  or  in  any  other  authorized  form,  is  sufficient  to 
inform  a  nonresident  of  the  object  of  proceedings  taken  where  property  is  once 
brought  under  the  control  of  the  court  by  seizure  or  some  equivalent  act.  "When 
the  proceedings  are  in  personam  the  object  is  to  bind  the  rights  of  persons,  and 
in  such  cases  the  person  must  be  served  with  process;  in  proceedings  to  reach 
the  thing,  service  upon  it  and  such  proclamation  by  publication  as  gives  oppor- 
tunity to  those  interested  to  be  heard  upon  application  is  sufficient  to  enable  the 
court  to  render  judgment."4 

(b)  Theory  <*/  in  Rem  Proceedings. — The  owner  of  real  estate,  who  is  a  non- 
resident of  the  state  within  which  the  property  lies,  cannot  evade  the  duties 
and  obligations  which  the  law  imposes  upon  him  in  regard  to  such  property, 
by  his  absence  from  the  state.  Because  he  cannot  be  reached  by  some 
process  of  the  courts  of  the  state,  which,  of  course,  have  no  efficacy  be- 
yond their  own  borders,  he  cannot  therefore  hold  his  property  exempt  from  the 
liabilities,  duties  and  obligations  which  the  state  has  a  right  to  impose  upon  such 
property ;  and  in  such  cases  some  substituted  form  of  notice  has  always  been 
held  to  be  a  sufficient  warning  to  the  owner,  of  the  proceedings  which  are  being 
taken  under  the  authority  of  the  state  to  subject  his  property  to  those  demands 
and  obligations.  Otherwise  the  burdens  of  taxation,  and  the  liability  of  such 
property  to  be  taken  under  the  power  of  eminent  domain,  would  be  useless  in 
regard  to  a  very  large  amount  of  property  in  every  state  of  the  Union.  It  is, 
therefore,  the  duty  of  the  owner  of  real  estate,  who  is  a  nonresident,  to  take 
measures  that  in  some  way  he  shall  be  represented  when  his  property  is  called  into 
requisition ;  and  if  he  fails  to  do  this,  and  fails  to  get  notice  by  the  ordinary  pub- 
lications which  have  usually  been  required  in  such  cases,  it  is  his  misfortune, 
and  he  must  abide  the  consequences.  Such  publication  is  "due  process  of  law" 
as  applied  to  this  class  of  cases.5 

3.  Same;  as  to  contracts  or  business  L.  Ed.  616;  Boom  Co.  v.  Patterson,  98  U. 
done  without  the  state.— Old  Wayne  Mut.  S.  403,  406,  25  L.  Ed.  206;  Hagar  v.  Re- 
Life  Ass'n  v.  McDonough,  204  U.  S.  8,  clamation  Dist.,  No.  108,  111  U.  S.  701, 
22.   51   L,.   Ed.   345.  28   L.    Ed.   569;   Haddock  v.    Haddock,   201 

4.  Constructive   service   in   proceedings  U.  S.  562,  569,  50  L.   Ed.  867. 

in   rem.— Pennoyer  v.   Neff,   95   TJ.    S.   714,  "The    seizure    in    a    suit    in     rem      only 

24  L.    Ed.   565;   Leigh  v.   Green,   193   U.  S.  brings  the  property  seized  within  the  cus- 

79,  91.  48  L.  Ed.  623.  tody  of  the  court,  and  informs  the  owner 

5.  Theory  of  in  rem  proceedings. —  of  that  fact.  The  theory  of  the  law  is, 
Harvey  v.  Tyler,  2  Wall.  328,  17  L.  Ed.  that  all  property  is  in  the  possession  of 
871 ;  McGoon  v.  Scales,  9  Wall.  23,  19  L-  its  owner,  in  person  or  by  agent,  and  that 
Ed.  545;  Cooper  v.  Reynolds,  10  Wall.  its  seizure  will,  therefore,  operate  to  im- 
308  19  L  Ed  931;  Secombe  v.  Railroad  part  notice  to  him."  Windsor  v.  Mc- 
Co.,  23  Wall.   108.  23   L.    Ed.   67;   Windsor  Veigh,  93  U.   S.  274,   27D,  23   L    Ed.  914. 

v.   McVeigh,   93   U.   S.   274,   279,   23   L    Ed.  "There  can  be  no  question   of  the  right 

914;   Pennoyer  v.   Neff,   95   U.   S.   714,   722,  of    the    legislature    of    Wisconsin    to    pass 

743,'  744,   24   L-    Ed.   565;    McMillen   v.   An-  such  laws   as   will   subject   property   within 

der'son,  95  U.  S.  37,  24  L.  Ed.  335;  David-  her   territory,   held   or  owned   by   nonrcsi- 

son  v.   New   Orleans,  96  U.   S.   97,   105,  24  dents  to  the  payment  of  the  debts  of  such 
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(c)  Action  in  Rem  in  Its  Strict  Sense. — "Actions  in  rem,  strictly  considered, 
are  proceedings  against  property  alone,  treated  as  responsible  for  the  claims 
asserted  by  the  libelants  or  plaintiffs.  The  property  itself  is  in  such  actions  the 
defendant,  and.  except  in  cases  arising  during  war  for  its  hostile  character,  its 
forfeiture  or  sale  is  sought  for  the  wrong,  in  the  commission  of  which  it  has 
been  the  instrument,  or  for  debts  or  obligations  for  which  by  operation  of  law  it 
is  liable.  The  court  acquires  jurisdiction  over  the  property  in  such  cases  by  its 
seizure,  and  of  the  subsequent  proceedings  by  public  citation  to  the  world,  of 
which  the  owner  is  at  liberty  to  avail  himself  by  appearing  as  a  claimant  in  the 
case. ",; 

(d)  /;/  Rem  Proceeding  in  Its  Enlarged  Sense. — "There  is,  however,  a  large 
class  of  cases  which  are  not  strictly  actions  in  rem,  but  are  frequently  spoken  of 
as  actions  quasi  in  rem,  because,  though  brought  against  persons,  they  only  seek 
to  subject  certain  property  of  those  persons  to  the  discharge  of  the  claims  as- 
serted. Such  are  actions  in  which  property  of  nonresidents  is  attached  and  held 
for  the  discharge  of  debts  due  by  them  to  citizens  of  the  state,  and  actions  for 
the  enforcement  of  mortgages,  and  other  liens.  Indeed,  all  proceedings  having 
for  their  sole  object  the  sale  or  other  disposition  of  the  property  of  the  defendant 
to  satisfy  the  demands  of  the  plaintiff,  are  in  a  general  way  thus  designated.  But 
they  differ,  among  other  things,  from  actions  which  are  strictly  in  rem,  in  that 
the  interest  of  the  defendant  is  alone  sought  to  be  affected,  that  citation  to  him 
is  required,  and  that  judgment  therein  is  only  conclusive  between  the  parties."7 
"If  the  defendant  appears,  the  cause  becomes  mainly  a  suit  in  personam,  with 
the  added  incident  that  the  property  attached  remains  liable,  under  the  control  of 
the  court,  to  answer  to  any  demand  which  may  be  established  against  the  de- 
fendant by  the  final  judgment  of  the  court.  But,  if  there  is  no  appearance  of  the 
defendant,  and  no  service  of  process  on  him,  the  case  becomes  in  its  essential 
nature  a  proceeding  in  rem,  the  only  effect  of  which  is  to  subject  the  property 
attached  to  the  payment  of  the  demand  which  the  court  may  find  to  be  due  to  the 
plaintiff."8 


owners;  and  the  manner  of  doing  this  is 
also  entirely  within  legislative  control, 
provided  it  does  not  violate  some  of  the 
provisions  of  the  federal  or  state  consti- 
tutions." McGoon  v.  Scales,  9  Wall.  23, 
19    L.    Ed.   545. 

"Third.  The  principles,  however,  stated 
in  the  previous  proposition,  are  controlling 
only  as  to  judgments  in  personam  and  do 
not  relate  to  proceedings  in  rem.  That 
is  to  say.  in  consequence  of  the  authority 
which  government  possesses  over  things 
within  its  borders  there  is  jurisdiction  in 
a  court  of  a  state  by  a  proceeding  in  rem, 
after  the  giving  of  reasonable  oppor- 
tunity to  the  owner  to  defend,  to  affect 
tiling  within  the  jurisdiction  of  the  court, 
i  although  jurisdiction  is  not  directly 
acquired  over  the  person  of  the  owner 
of  the  thing.  Pennoyer  v.  Neff,  95  U.  S. 
714,  24  L.  Ed.  565."  Haddock  v.  Had- 
dock, 201    U.    S.    562,   569,   50   L.    Ed.   8G7. 

There  must  be  property  within  the 
state. — "The  state  has  jurisdiction  over 
property  within  its  limits  owned  by  non- 
ami  may,  therefore,  subject  it 
Lhe  payment  of  demands  against  them 
of  its  own  citizens.  It  is  only  in  virtue 
of  it-  jurisdiction  over  the  property,  that 
its  tribunals  can  inquire  into  the  non- 
resident's obligation  to  its  own  citizens; 
and  the  inquiry  can  then  proceed  only  so 
far   as   may   be   necessary   for   the   disposi- 


tion of  the  property.  If  the  nonresident 
possesses  no  property  in  the  state,  there 
is  nothing  upon  which  its  tribunals  can 
act.  Pennoyer  v.  Neff,  95  TJ.  S.  714,  723, 
24  L.  Ed.  565."  Freeman  v.  Alderson, 
119  U.  S.  185,  188.  30  L.  Ed.  372;  Cooper 
v.    Reynolds.    10  Wall.    308,   19   L-    Ed.   931. 

6.  Action  in  rem  in  its  strict  sense. — 
Pennoyer  v.  Xeff,  95  U.  S.  714,  734,  24  L. 
Ed.  565;  Freeman  v.  Alderson,  119  U.  S. 
185,  187,  30  L.  Ed.  372;  Cole  v.  Cunning- 
ham.  133   U.   S.   107,  116,  33   L.   Ed.   538. 

"That  only  is  a  proceeding  in  rem  in 
which  the  process  is  to  be  served  on  the 
thing  itself."  Cole  v.  Cunningham,  133  U. 
S.    107.   116,  33   L.    Ed.   538. 

7.  In  rem  proceeding  in  its  enlarged 
sense. — Cooper  v.  Reynolds,  10  Wall.  308, 
19  L.  Ed.  931;  Pennoyer  v.  Neff,  95  U. 
S.  714.  7.".  \.  24  L.  Ed.  565;  Freeman  V. 
Alderson,  119  U.  S.  185,  188,  30  L-  Ed. 
372. 

8.  Same. — Cooper  v.  Reynolds,  10  Wall. 
308,  19  L.  Ed.  931;  Freeman  v.  Alderson, 
L19  U.   S.  185,  189,  30  L.   Ed.  37'.'. 

"It  is  true  that,  in  a  strict  sense,  a  pro- 
ceeding in  rem  is  one  taken  directly  against 
property,  and  has  for  its  object  the  dis- 
position of  the  property,  without  reference 
to  the  title  of  individual  claimants;  but, 
in  a  larger  and  more  general  sense,  the 
terms  are  applied  to  actions  between  par- 
ties,  where    the   direct   object   is    to   reach 
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(e)    But  Must  Be  Substantially  in  Rem;  No  Particular  Procedure  Required. 

In  order  to  confer  jurisdiction  against  a  defendant  who  has  not  appeared  nor 
been  personally  served  with  process,  the  proceeding  must  be  substantially  a  pro- 
ceeding in  rem.9     And  it  is  immaterial  whether  the  proceeding  against  the  prop- 


and  dispose  of  property  owned  by  them, 
or  of  some  interest  therein.  Such  are 
cases  commenced  by  attachment  against 
the  property  of  debtors,  or  instituted  to 
partition  real  estate,  foreclose  a  mort- 
gage, or  enforce  a  lien.  So  far  as  they 
affect  property  in  the  state,  they  are  sub- 
stantially proceedings  in  rem  in  the 
broader  sense  which  we  have  mentioned." 
Pennoyer  v.  Neff,  95  U.  S.  714,  734,  24 
L.    Ed.  565. 

9.  Must  be  substantially  in  rem;  but  no 
particular  proceeding  required. — Boswell 
t.  Otis,  9  How.  336,  348,  13  L.  Ed.  164; 
Pennoyer  v.  Neff,  95  U.  S.  714,  24  L.  Ed. 
565;  Arndt  V.  Griggs,  134  U.  S.  316,  324, 
33  L.   Ed.  918. 

Except  in  cases  affecting  the  personal 
status  of  the  plaintiff,  and  in  those  wherein 
that  mode  of  service  may  be  considered 
to  have  been  assented  to  in  advance,  the 
substituted  service  of  process  by  publica- 
tion, allowed  by  the  law  of  Oregon  and 
by  similar  laws  in  other  states  where  ac- 
tions are  brought  against  nonresidents,  is 
effectual  only  where,  in  connection  with 
process  against  the  person  for  com- 
mencing the  action,  property  in  the  state 
is  brought  under  the  control  of  the  court, 
and  subjected  to  its  disposition  by  process 
adapted  to  that  purpose,  or  where  the 
judgment  is  sought  as  a  means  of  reach- 
ing such  property,  or  affecting  some 
interest  therein;  in  other  words,  where  the 
action  is  in  the  nature  of  a  proceeding  in 
rem.  Pennoyer  v.  Neff,  95  U.  S.  714,  24 
L.  Ed.  565. 

Action  to  recover  fees  for  partitioning 
lands;  Half-Breed  land  case. — An  act 
passed  by  the  territorial  legislature  of 
Towa,  for  the  partition  of  the  Half-Breed 
lands  of  the  Sac  and  Fox  Indians,  pro- 
vided that  the  several  commissioners  who 
were  authorized  to  sit  and  take  testimony, 
etc.,  might  institute  actions  in  the  district 
court  of  Lee  county  for  their  several  ac- 
counts against  the  owners  of  the  said 
Half-Breed  lands.  By  said  act  no  other 
designation  of  the  defendants  was  re- 
quired than  ''Owners  of  the  Half-Breed 
lands  lying  in  Lee  County;"  and  the  only 
service  required  was  the  publication  of 
eight  weeks'  notice  in  the  Towa  Terri- 
torial Gazette  to  the  owners  of  said  lands. 
Tn  an  action  under  this  statute  there  was 
no  personal  service  or  notice  to  in- 
dividuals, nor  any  attachment  or  other 
proceedings  against  the  lands,  until  after 
the  judgment.  Held,  that  these  suits  were 
not  proceedings  in  rem  against  the  land, 
but  were  in  personam  against  the  owners 
of  it,  and  that  the  judgments  recovered 
therein  were  absolute  nullities:  and  it  was 
wholly  immaterial  whether   all   or   any   of 


the  owners  of  such  lands  resided  within 
the  territory  or  not.  Webster  v.  Reid  11 
How.    437,    459,    13    L,    Ed.    761. 

In  equity:  proceeding  to  quiet  title  in 
which  only  personal  decree  is  entered. — 
"Generally,  if  not  universally,  equity 
jurisdiction  is  exercised  in  personam,  and 
not  in  rem.  and  depends  upon  the  control 
of  the  court  over  the  parties,  by  reason 
of  their  presence  or  residence,  and  not 
upon  the  place  where  the  land  lies  in  re- 
gard to  which  relief  is  sought.  Upon  a 
bill  for  the  removal  of  a  cloud  tcpon  title 
as  upon  a  bill  for  the  specific  performance 
of  an  agreement  to  convey,  the  decree, 
unless  otherwise  expressly  provided  by 
statute,  is  clearly  not  a  judgment  in  rem, 
establishing  a  title  in  land,  but  operates 
in  personam  only,  by  restraining  the  de- 
fendant from  asserting  his  claim,  and  di- 
recting him  to  deliver  up  his  deed  to  be 
canceled  or  to  execute  a  release  to  the 
plaintiff."  Hart  v.  Sansom,  110  U.  S.  151, 
155.  28   L.    Ed.   101. 

"Such  a  decree,  being  in  personam 
merely,  can  only  be  supported,  against  a 
person  who  is  not  a  citizen  or  resident  of 
the  state  in  which  it  is  rendered,  by  actual 
service  upon  him  within  its  jurisdiction; 
and  constructive  service  by  publication  in 
a  newspaper  is  not  sufficient."  Hart  v. 
Sansom,   110  U.   S.  151.   155.  28  L.   Ed.   101. 

"It  would  doubtless  be  within  the  power 
of  the  state  in  which  the  land  lies  to  pro- 
vide by  statute  that  if  the  defendant  is 
not  found  within  the  jurisdiction,  or  re- 
fuses to  make  or  to  cancel  a  deed,  this 
shall  be  done  in  his  behalf  by  a  trustee 
appointed  by  the  court  for  that  purpose. 
Felch  v.  Hooper,  119  Mass.  52;  \ger  v. 
Murray,  105  U.  S.  126.  132,  26  L.  Ed.  942." 
Hart  v.  Sansom.  110  TJ.  S.  151,  155,  28  L- 
I'd.   101. 

But  state  may  provide  for  decree  in  rem 
upon  constructive  service — A  state  has 
the  power  to  provide  by  statute  that  the 
title  to  real  estate  within  its  limits  shall 
be  settled  and  determined  by  a  suit  in 
which  the  defendant,  being  a  nonresident, 
is  brought  into  court  onlv  by  publication. 
Arndt  «'.  Griggs,  134  U.  S.  316,  319,  33  L. 
I'd.  918  ( distinguishing  Hart  v.  Sansom. 
110  V.  S.  151.  28  L.  Ed.  101,  on  the  ground 
that  the  jurisdiction  was  here  conferred 
by   statute). 

It  is  within  the  power  of  the  legislature 
to  provide  for  determining  and  quieting 
the  title  to  real  estate  within  the  limits 
(if  the  state  and  within  the  jurisdiction  of 
the  court,  after  actual  notice  to  all  known 
(  laimants,  and  notice  by  publication  to  all 
other  persons.  Phillips  V.  Moore.  100  U. 
S  208,  21?,  25  L  I'M  603;  \rndt  v.  Griggs, 
134   I'.   S    316,  33  L.   Ed.  918;   Hamilton   v. 
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erty  be  by  an  attachment  or  bill  in  chancery.     It  must  be  substantially  a  proceed- 


ing in  rem.10 


(f)  Some  Form  of  Notice  Required. — The  seizure  of  the  property  in  an 
in-rem  proceeding  places  it  within  the  jurisdiction  of  the  court,  but  due  process  of 
law  requires  that  its  owner  shall  have  an  opportunity  to  be  heard  upon  the  claim 
to  which  it  is  sought  to  be  subjected.  To  that  end,  some  notification  of  the 
proceedings,  beyond  that  arising  from  the  seizure,  prescribing -the  time  within 
which   appearance  must  be  made,  is  essential.11 


Brown,   1G1  U.   S.   256,  274,  275,  40   L.   Ed. 
691. 

A  decree  in  an  equity  cause,  determining 
unsettled  questions  respecting  the  title  to 
real  property  within  the  jurisdiction,  is 
not  void  because  of  want  of  jurisdiction, 
by  reason  of  the  fact  that  absent  defend- 
ants were  served  by  publication  only, 
where,  by  the  law  prevailing  within  the 
jurisdiction,  such  service,  as  to  absent 
defendants  was  authorized.  Lynch  v. 
Murphy,  1G1  U.  S.  247,  40  L-  Ed.  688, 
reaffirming  Arndt  v.  Griggs,  134  U.  S.  £16, 
33  L.  Ed.  918,  and  distinguishing  Hart  v. 
Sansom,   110  U.   S.   151,  28  L.   Ed.   101. 

"Nothing  inconsistent  with  this  doctrine 
was  decided  in  Hart  v.  Sansom,  110  U.  S. 
151,  155,  28  L.  Ed.  101.    The  question  there 
was  as  to  the  effect  of  a  judgment.    That 
judgment    was    rendered    upon    a    petition 
in  ejectment  against  one  Wilkerson.     Be- 
sides   the    allegations    in    the    petition    to 
sustain   the    ejectment   against   Wilkerson, 
were     allegations     that     other     defendants 
named    had    executed    deeds,    which    were 
described,  which  were  clouds   upon   plain- 
tiff's   title;    and    in    addition    an    allegation 
that  the  defendant  Hart  set  up  some  pre- 
tended   claim    of    title    to    the    land.      This 
was    the    only    averment    connecting    him 
with    the    controversy.       Publication     was 
made     against     some    of    the     defendants, 
Hart    being    among    the    number.      There 
was    no    appearance,    but    judgment    upon 
default.       That    judgment    was,    that    the 
plaintiffs    recover    of    the    defendants    the 
premises  described;  'that  the  several  deeds 
in    plaintiffs'    petition    mentioned    be,    and 
the    same    are    hereby,    annulled    and    can- 
celled,  and   for   naught   held,  and  that  the 
cloud  be  thereby  removed;'  and  for  cos 
and    that    execution    issue    therefor.      This 
was    the    whole    extent    of    the    judgment 
and    decree.      Obviously    in    all    this    there 
was    no    adjudication    affecting    Hart.      As 
there    was    no    allegation    that    he    was    in 
possession,    the    judgment    for    possession 
did   not   disturb   him;    and   the   decree  for 
cancellation  of  the  deeds  referred  specific- 
ally   to   the    deeds   mentioned   in    the   peti- 
tion,  and    there   was   no   allegation   in    the 
petition  thai  Hart  had  anything  to  do  with 
those      deeds.      There      was      no      general 
language   in    the   decree    quieting   the   title 
as  i    all    the    defendants;    so    there 

wa-  nothing  which  could  be  construed  as 
working  any  adjudication  against  Har1 
a-  to  his  claim  and  title  to  the  land.  He 
mi  tarently  be  affected  by  the  ju 

ment  for  costs,  but  they  had  no  effect  upon 


the  title.  So  the  court  held,  for  it  said: 
'It  is  difficult  to  see  how  any  part  of  that 
judgment  (except  for  costs)  is  applicable 
to  Hart;  for  that  part  which  is  for  re- 
covery of  possession  certainly  cannot 
apply  to  Hart,  who  was  not  in  possession; 
and  that  part  which  removes  the  cloud 
upon  the  plaintiff's  title  appears  to  be 
limited  to  the  cloud  created  by  the  deeds 
mentioned  in  the  petition,  and  the  petition 
does  not  allege,  and  the  verdict  negatives, 
that  Hart  held  any  deed.'  '  Arndt  V. 
Griggs,  134  U.  S.  316,  328,  33  L.  Ed.  918. 

The  substance  of  the  cases  of  Hart  V. 
Sansom.  110  U.  S.  151,  28  L.  Ed.  101,  and 
Arndt  v.  Griggs,  134  U.  S-  316,  33  L.  Ed. 
918,  is  that  if  the  plaintiff  be  in  possession, 
or  have  a  lien  upon  land  within  a  certain 
state,  he  may  institute  proceedings  against 
nonresidents  to  foreclose  such  lien  or  to 
remove  a  cloud  from  his  title  to  the  land, 
and  may  call  them  in  by  personal  service 
outside  of  the  jurisdiction  of  the  court, 
or  by  publication,  if  this  method  be  sanc- 
tioned by  the  local  law.  Roller  v.  Holly, 
176   U.   S.   398,  405,  44   L.   Ed.   520. 

Specific  performance. — A  bill  for  the 
specific  execution  of  a  contract  to  convey 
real  estate  is  not  strictly  a  proceeding  in 
rem,  in  ordinary  cases;  but  where  such  a 
proeedure  is  authorized  by  statute,  on 
publication,  without  personal  service  of 
process  it  is  substantially  of  that  charac- 
ter. Boswell  v.  Otis.  9  How.  336,  348,  13 
L.   Ed.   164. 

Foreclosure  of  lien  acquired  at  tax 
sale. — The  Nebraska  statute  providing 
that  the  purchaser  of  land  at  a  tax  sale 
may  foreclose  his  lien  by  a  proceeding  in 
rem,  in  which  the  only  notice  requires 
is  a  publication  to  all  persons  interested 
in  the  property,  is  not  unconstitutional 
as  regards  other  persons  holding  liens 
upon  the  property.  Leigh  v.  Green,  193 
U.   S.   79.  48  L.    Ed.   623, 

10.  Proceeding  may  be  by  attachment 
or  bill  in  equity. — Boswell  v.  Otis,  9  How. 
336,  348.  13  L.  Ed.  164;  Arndt  v.  Griggs, 
134   U.    S.    316.   324,   33   L.    Ed.    918. 

11.  Seme  form  of  notice  required. — 
Windsor  v.  McVeigh,  93  U.  S.  274,  23  L. 
Ed.  914.  See.  also.  Cooper  v.  Reynolds.  10 
Wall.  3(18.  19  L.  Ed.  931;  Freeman  7'.  Al- 
derson,   119  U.  S.    is:..   188,  30  L  Ed.  372. 

"The  jurisdiction  acoiiired  by  the  seizure 
is  not  to  pass  upon  the  question  of  for- 
feiture absolutely,  but  to  pass  upon  that 
question  after  opportunity  has  been, 
afforded  to  its  owner  and  parties  in- 
terested  to  appear  and  be  heard  upon  the 
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(g)  Strict  Observance  of  Principles  Required.— A  proceeding  in  rem  by  pub- 
lication of  notice,  being  a  departure  from  the  fundamental  rule  that  no  man 
is  to  be  condemned  in  his  person  or  property  without  notice  and  an  opportunity 
to  make  his  defense,  is  to  be  subjected  to  a  strict  legal  scrutiny.  Jurisdiction,  in 
such  case,  is  not  to  be  assumed  and  exercised  upon  the  general  ground  that  the 
subject  matter  of  the  suit  is  within  the  power  of  the  court.  There  must  be  a 
strict  compliance  with  the  forms  of  law  prescribed  by  the  legislature  for  the 
security  of  absent  parties;  and  the  judgment  must  be  limited  to  the  party  named 
in  the  bill.  If  the  requirements  of  the  statute  have  not  been  strictly  observed, 
or  if  a  judgment  of  the  court  be  not  limited  to  the  property  named  in 'the  bill,  the 
proceeding  of  the  court  beyond  its  jurisdiction  is  void.12  And  such  a  judgment  is 
wholly  void    if  a  fact  essential  to  the  jurisdiction  of  the  court  did  not  exfst.13 

(h)  Construction;  Scope  of  Statutes.— A  statute  containing  a  general  pro- 
vision for  the  institution  of  suits  against  absent  and  nonresident  defendants  has 
no  application  to  suits  in  personam.  Such  a  provision  must  be  restricted  to  ac- 
tions in  rem.14  Where  no  particular  actions  in  rem  are  mentioned,  the  court 
cannot  say  that  it  contemplates  a  procedure  in  one  class  of  cases  and' not  in  an- 
other, but  must  hold  that  it  applies  to  all  cases  where,  under  recognized  principles 
of  law,   suits   may  be   instituted   against   nonresident  defendants.15 

(i)  Necessity  for  Seizure  of  Property  before  Judgment.— Where  jurisdiction 
lepends  solely  upon  the  defendant  having  property  within  the  state,  it  is  material 
hat  the  property  should,  in  the  first  instance,  be  brought  under  the  control  of 

made,  was  held  by  this  court  to  be  void 
and  not  to  protect  the  officer  making  the 
seizure  from  a  suit  by  the  owner  of  the 
vessel,  in  which  it  was  proved  that  the 
seizure  was  not  made  in  the  same  countv 
although  the  decree  of  condemnation  re- 
cited that  it  was.  Thompson  v  Whit- 
man 18  Wall.  457,  21  L.  Ed.  897."  Scott 
V.  McNeal,  154  U.  S.  34,  46,  38  L.   Ed.  896. 

14.  Construction;    scope    of    statutes.— 
Roller   v.    Holly,    176   U.    S.    398,    406,    44    L 
Ed.    520. 

15.  Same.— Roller   v.    Holly,    176    U     S 
398,   406,  44   L-    Ed.   520. 

"Where  the  statute  specifies  certain 
classes  of  cases  which  may  be  brought 
against  nonresidents,  such"  specificatl*  n 
doubtless  operates  as  a  restriction  and 
limitation  upon  the  power  of  the  court; 
but  where,  as  in  article  1230  of  the  Texas 
Code,  the  power  is  a  general  one,  we  know 
of  no  principle  upon  which  we  can  say 
that  it  applies  to  one  class  of  cases  and 
not  to  another.  Unless  we  are  to  hold  it 
to  be  wholly  inoperative,  it  would  seem 
that  suits  to  foreclose  mortgages  or  other 
liens  were  obviously  within  its  contempla- 
tion." Roller  v.  Holly,  176  U.  S.  398,  406 
44  L.   Ed.   520. 

"In  the  case  of  Hollingsworth  v.  Bar- 
bour, 4  Pet.  466.  7  L.  Ed.  922,  relied  upon 
by  the  plaintiff,  a  statute  of  Kentu< 
authorized  suits  in  chancery  against  n 
residents  'where  anv  person  or  person^, 
their  heirs  or  assigns,  claim  land  as 
locator,  or  by  bond  or  instrument  in  writ- 
ing :'  and  as  the  plaintiff  in  the  case  did  not 
claim  as  locator,  it  wns  hold  that  the  court 
acted   without   authority,  and   that   the   i 

was  void  for  want  of  jurisdiction." 
Roller  v.  Holly,  176  U.  S.  398,  106,  11  I.. 
Ed.   " 


charges.  To  this  end  some  notification 
of  the  proceedings,  beyond  that  arising 
from  the  seizure,  prescribing  the  time 
within  which  the  appearance  must  be 
made,  is  essential."  Windsor  v.  McVeigh, 
93  U.   S.   274,   279,  23   L.   Ed.  914. 

12.  Strict  observance  of  principles  re- 
quired.—Boswell  v.  Otis,  9  How.  336,  350, 
13    L.    Ed.    164. 

Thus  where,  under  the  law  of  a  state, 
the  court  had  jurisdiction  to  enforce 
specific  performance  against  nonresidents, 
upon  the  service  of  process  by  publica- 
tion, the  property  being  within  the  state, 
a  decree  which  went  beyond  the  property 
named  in  the  bill,  and  purported  to  give  a 
personal  judgment  against  the  defendant, 
and  ordered  the  sale  of  other  lands  than 
those  mentioned  in  the  bill,  was  held  to  be 
void,  and  the  purchaser  at  the  sale  ac- 
quired no  title.  Boswell  v.  Otis,  9  How. 
336.   350,   13   L.    Ed.    164. 

13.  Judgment  void  if  proceeding  wanting 
in  jurisdictional  essentials. — Scott  v.  Mc- 
Neal,  154  U.   S.   34,  46,  38   L.   Ed.   896. 

"The  jurisdiction  of  a  foreign  court  of 
admiralty,  for  instance,  in  some  cases,  as 
observed  by  Chief  Justice  Marshall,  'un- 
questionably depends  as  well  on  the  state 
of  the  thing,  as  on  the  constitution  of  the 
court.  If  by  any  means  whatever  a  prize 
court  should  be  induced  to  condemn,  as 
prize  of  war,  a  vessel  which  was  never 
captured,  it  could  not  be  contended  that 
this  condemnation  operated  a  change  of 
property.'  Rose  v.  Himely,  4  Cranch  2  11. 
269,  2  L.  Ed.  60S."  Scott  v.  McNeal,  154 
U.   S.   34,  46,  38   L.   Ed.   896. 

"Upon  the  same  principle,  a  decree  con- 
demning a  vessel  for  unlawfully  taking 
clariT;,  in  violation  of  a  statute  which  au- 
thorized proceedings  for  her  forfeiture 
in    the    county   in    which    the    seizure    was 
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the  court  by  the  attachment  or  some  other  equivalent  act.  In  such  cases  the  de- 
mand cannot  be  first  established  in  a  personal  action  and  the  property  of  the 
nonresident  be  afterwards  seized  and  sold  on  execution,  for  the  reason  that  the 
jurisdiction  of  the  court  to  inquire  into  and  determine  his  obligation  at  all  is  only 
incidental  to  its  jurisdiction  over  the  property.  Its  jurisdiction  in  that  respect 
cannot  be  made  to  depend  upon  facts  to  be  ascertained  after  it  has  tried  the 
cause  and  rendered  the  judgment.  If  the  judgment  be  previously  void,  it  will 
not  Income  valid  by  the  subsequent  discovery  of  property  of  the  defendant,  or 
h\  his  subsequent  acquisition  of  it.  The  judgment,  if  void  when  rendered,  will 
always  remain  void;  it  cannot  occupy  the  doubtful  position  of  being  valid  if 
property  be  found,  and  void  if  there  be  none.  Even  if  the  contrary  view  were 
confined  to  cases  where  the  nonresident  defendant  possessed  property  in  the 
state  at  the  commencement  of  the  action,  it  would  still  make  the  validity  of  the 
proceedings  and  judgment  depend  upon  the  question  whether,  before  the  levy 
of  the  execution,  the  defendant  had  or  had  not  disposed  of  the  property.  If  be- 
fore the  levy  the  property  should  be  sold,  then,  according  to  the  contrary  view  the 
judgment  would  not  be  binding.  Such  a  doctrine  would  introduce  a  new  element 
of  uncertainty  in  judicial  proceedings.  The  contrary  is  the  law:  the  validity  of 
every  judgment  depends  upon  the  jurisdiction  of  the  court  before  it  is  rendered, 
not  upon   what  may   occur   subsequently.16 

As  to  personal  property,  indeed,  a  judgment  in  rem,  after  notice  by  publi- 
cation only,  might  not  bind  persons  who  had  no  actual  notice  of  the  proceedings, 
unless  the  thing  had  been  first  seized  into  the  custody  of  the  court.17 

In  suits  for  the  foreclosure  of  a  mortgage  or  other  lien  upon  such 
property,  no  preliminary  seizure  is  necessary  to  give  the  court  jurisdiction.  The 
cases  in  which  it  has  been  held  that  a  seizure  or  its  equivalent  on  attachment  or 
execution  upon  the  property,  is  necessary  to  give  jurisdiction  are  those  where 
a  general  creditor  seeks  to  establish  and  foreclose  a  lien  thereby  acquired.18 

(j)  Judgment  Limited  to  Property  Brought  under  the  Jurisdiction  of  the 
Court ;  No  Personal  Judgment. — In  this  class  of  cases,  the  judgment  of  the  court, 
though  in  form  a  personal  judgment  against  the  defendant,  has  no  effect  be- 
yond the  property  attached  in  that  suit.  No  general  execution  can  be  issued 
for  any  balance  unpaid  after  the  attached  property  is  exhausted.  No  suit  can  be 
maintained  on  such  a  judgment  in  the  same  court,  or  in  any  other;  nor  can  it  be 
used  as  evidence  in  any  other  proceeding  not  affecting  the  attached  property ; 


16.  Necessity  for  seizure  of  property 
before  judgment. — Cooper  v.  Reynolds,  10 
Wall.  308,  19  L.  Ed.  931;  Pennoyer  v.  Neff, 
95  U.  S.  714,  7:27,  24  L.  Ed.  565;  Freeman 
v.  Alderson,  119  U.  S.  185,  189,  30  L.  Ed. 
372. 

The  court,  in  such  a  suit,  cannot  proceed 
unless  the  officer  finds  some  property  of 
defendant  on  which  to  levy  the  writ  of 
attachment.  A  return  that  none  can  be 
found  is  the  end  of  the  case,  and  deprives 
the  court  of  further  jurisdiction,  though 
the  publication  may  have  been  duly  made 
and  proven  in  court.  Cooper  v.  Reynolds, 
Hi  Wall.  308,  19  L.  Ed.  931;  Freeman  v. 
Alderson,  119  U.  S.  185,  189,  30  L.  Ed. 
372. 

17.  Same;  as  to  personal  property. — 
The    Mary,   9    Cranch    126,    144,    3    L.    Ed. 

.  Sett  v.  McNeal,  154  U.  S.  34,  46,  38 
I.  Ed.  896;  Hilton  v.  Guyot,  159  U.  S.  L13, 
107,  40  1,.  Ed.  95;  Hamilton  V.  Brown,  161 
U.   S.   256,  40   L.    Ed.   691. 

18.  Same;  in  suit  to  foreclose  mortgage 
or  other  lien.— Roller  v.  Holly,  176  U.  S. 
398,  405,  44  L.  Ed.  520.     See,  also,  Hart  v. 


Sansom,  110  U.  S.  151,  28  L.  Ed.  101; 
Arndt  V.  Griggs,  134  U.  S.  316,  33  L-  Ed. 
918. 

"Of  the  class  here  spoken  of,  Cooper  v. 
Reynolds,  10  Wall.  308,  19  L.  Ed.  931,  is 
the  most  prominent  example.  In  that  case 
a  plaintiff  in  an  action  for  false  imprison- 
ment had  attached  the  property  of  Rey- 
nolds in  certain  lands,  which  were  sold 
upon  execution  to  Cooper,  who  was  put  in 
possession  by  the  sheriff.  Reynolds,  the 
original  owner,  brought  ejectment  against 
him,  and  it  was  held  by  this  court  that 
Reynolds'  title  to  the  land  had  been  di- 
vested by  the  attachment  proceedings, 
upon  the  ground  that,  in  this  class  of 
cases,  the  levy  of  the  attachment  gave  the 
courl  jurisdiction.  But  the  object  of  such 
attachment  is  merely  to  give  a  lien  upon 
the  property  which  the  courts  may  en- 
force; and  if  a  lien  already  exists,  whether 
by  mortgage,  statute  or  contract,  the  court 
may  proceed  to  enforce  the  same  precisely 
as  though  the  property  had  been  seized 
ui>on  attachment  or  execution."  Roller  v. 
Holly,   176  U.   S.  398,  405,  44  L-   Ed.   520. 
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nor  can  the  costs  in  that  proceeding  be  collected  of  defendant  out  of  any  other 
property  than  that  attached  in  the  suit.  The  court  cannct  determine  the  validity 
of  any  demand  beyond  that  which  is  satisfied  by  the  property.  For  any  further 
adjudication,  the  defendant  must  be  personally  served  with  citation  or  voluntarily 
appear  in  the  action.  The  laws  of  the  state  have  no  operation  outside  of  its 
territory,  except  so  far  as  may  be  allowed  by  comity ;  its  tribunals  cannot  send 
their  citation  beyond  its  limits  and  require  parties  there  domiciled  to  respond  to 
proceedings  against  them ;  and  publication  of  citation  within  the  state  cannot 
create  any  greater  obligation  upon  them  to  appear.  So,  necessarily,  such  tribu- 
nals can  have  no  jurisdiction  to  pass  upon  the  obligations  of  nonresidents,  except 
to  the  extent  and  for  the  purpose  mentioned.  No  general  personal  judgment  can 
be  rendered.19 

(8)  Due  Process  with  Personal  Service  Sufficient  in  All  Cases. — "Due  proc- 
ess with  personal  service,  as  a  general  rule,  is  sufficient  in  all  cases."20 

j.  Impeachment  of  Return;  Parol  Evidence  to  Prove  Want  of  Notice. — See 
the  title  Summons  and  Process. 

k.  Time  of  Hearing. — Due  process  is  afforded  litigants  if  they  have  an  oppor- 
tunity to  be  heard  at  any  time  before  final  judgment  is  entered.-1 

1.  Notice,  Hearing  and  Jurisdiction  in  Particular  Proceedings. — See  post, 
"Due   Process  in  Particular   Proceedings,"  VI,  E,   19,   et  seq. 

4.  Person  Affected  Must  Be  a  Party  to  the  Suit. — It  is  fundamental  that 
no  person  can  be  deprived  of  property  rights  by  a  decree  in  a  case  wherein  he 
is  not  made  a  party  to  the  suit.  In  such  case  he  cannot  be  affected  in  anv  way 
by  the  decision  of  the  court.22     Even  a  judgment  in  proceedings  strictlv  in  rem 


19.  Judgment  limited  to  property 
brought  under  the  jurisdiction  of  the 
court;  no  personal  judgment. — Boswell  v. 
Otis.  9  How.  336,  348,  13  L.  Ed.  164; 
Cooper  v.  Reynolds,  10  Wall.  308,  19  L. 
Ed.  931;  Pennoyer  v.  Xeff.  95  U:  S.  714. 
24  L.  Ed.  565;  Freeman  v.  Alderson.  119 
U.  S.  185.  189,  30  L.  Ed.  372:  Arndt  V. 
Griggs.  134  U.  S.  316,  324,  33  L.  Ed.  918; 
Haddock  v.  Haddock,  201  U.  S.  562.  567, 
50   L.   Ed.   867. 

"Where  a  personal  judgment  has  been 
rendered  in  the  courts  of  a  state  against 
a  nonresident  merely  upon  constructive 
service  and,  therefore,  without  acquiring 
jurisdiction  over  the  person  of  the  de- 
fendant, such  judgment  may  not  be  en- 
forced in  another  state  in  virtue  of  the 
full  faith  and  credit  clause.  Indeed,  a 
personal  judgment  so  rendered  is  by 
operation  of  the  due  process  clause  of 
the  fourteenth  amendment  void  as  against 
the  nonresident,  even  in  the  state  where 
rendered,  and,  therefore,  such  nonresident 
in  virtue  of  rights  granted  by  the  constitu- 
tion of  the  United  States  may  successfully 
resist,  even  in  the  state  where  rendered, 
the  enforcement  of  such  a  judgment. 
Pennover  v.  Neff.  95  U.  S.  714.  24  L.  Ed. 
565."  Haddock  v.  Haddock.  201  U.  S.  562, 
567.   50  L.   Ed.    867. 

Where  the  action  was  to  recover  an 
undivided  interest  in  the  property,  and 
then  to  obtain  a  partition  of  it.  and  have 
tiir.t  interest  set  apart  in  severalty  to 
the  plaintiffs — a  sort  of  mixed  action  to 
try  the  title  of  the  plaintiffs  to  the  un- 
divided half  of  the  property,  and  to  obtain 
a  partition  of  that  half  the  court  said: 
"Such  action,  though  dealing  entirely 
5  U  S  Knc-42 


with  the  realty,  is  not  an  action  in  rem  in 
the  strict  sense  of  the  term;  it  is  an  action 
against  the  parties  named,  and,  though 
the  recovery  and  partition  of  real  estate 
are  sought,  that  does  not  change  its  char- 
acter as  a  personal  action;  the  judgment 
therein  binds  only  the  parties  in  their 
relation  to  the  property.  The  service  of 
citation  by  publication  may  suffice  for 
the  exercise  of  the  jurisdiction  of  the 
court  over  the  property  so  far  as  to  try 
the  right  to  its  possession,  and  to  decree 
its  partition;  but  it  could  not  authorize 
the  creation  of  any  personal  demand 
against  the  defendant,  even  for  costs, 
which  could  be  satisfied  out  of  his  other 
property."  Freeman  v.  Alderson,  119  U. 
S.  185,  189,  30  L.  Ed.  372. 

20.  Due  process  with  personal  service 
sufficient  in  all  cases. — Earle  v.  McVeigh, 
91  U.   S.   503,   507.  23   L.    Ed.   398. 

21.  Time  of  hearing. — Walker  v.  Sauvi- 
net,  92  U.  S.  90,  23  L.  Ed.  678;  Davidson 
V.  New  Orleans,  96  U.  S.  97,  24  L.  Ed.  616; 
Spencer  v.  Merchant,  125  U.  S.  345.  31  L. 
Ed.  763;  Gallup  v.  Schmidt,  183  U.  S.  300, 
307,  46  L.  Ed.  207:  King  v.  Mullins,  171 
U.  S.  404,  43  L.  Ed.  214;  Wilson  r. 
Standefer,  184  U.  S.  399.  415.  46  L.  Ed. 
612.     See.  also,  the  title  TAXATION. 

22  Person  affected  must  be  a  party  to 
the  suit. — Tron  Cliffs  Co.  v.  Nenaunee 
Iron  Co..  197  U.  S.  463.  471.  49  L.  Ed.  836; 
Finlev  V.  United  States  Rank.  11  Wheat. 
304  307.  6  L.  Ed.  480;  New  Orleans  Water 
Works  Co.  v.  New  Orleans,  164  U.  S.  4-71, 
480.  41    L.   Ed.  518. 

Thus  the  rights  of  a  corporation  are 
in  no  wi^c  affected  by  a  decree  in  a  suit 
to    which    it   is    not    made   a    party    but    in 
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binds  only  those  who  could  have  made  themselves  parties  to  the  proceedings,  and 
who  had  notice,  either  actually,  or  by  the  thing  condemned  being  first  seized  and 
brought  into  the  custody  of  the  court.23  But  where  one,  although  not  technically 
a  defendant  in  a  case,  voluntarily  appears  therein  and  actively  conducts  the  de- 
fense, he  cannot  be  held  to  have  been  denied  by  the  courts  of  the  state  the  right 
to  make  a  defense  which  was  never  presented,  and  therefore  denied  due  process 
of  law,  it  appearing  that  every  defense  which  he  did  make  was  entertained,  fully 
considered,  and  ultimately  decided.24 

5.  Right  to  Special  Appearance. — Legislation  simply  forbidding  the  de- 
fendant to  come  into  court  and  challenge  the  validity  of  service  upon  him  in  a 
personal  action,  without  surrendering  himself  to  the  jurisdiction  of  the  court, 
but  which  does  not  attempt  to  restrain  him  from  fully  protecting  his  person,  his 
property  and  his  rights  against  any  attempt  to  enforce  a  judgment  rendered 
without  du*  service  of  process,  and  therefore  void,  does  not  leprive  him  of  liberty 
or  property,  within  the  prohibition  of  the  fourteenth  amendment.  Under  the 
constitution  of  the  United  States,  the  defendant  has  not  an  inviolable  right  to  have 
this  question  of  the  sufficiency  of  the  service  decided  in  the  first  instance  and 
alone.25 

6.  As  to  the  Forum  in  Which  Trial  Is  Had;  Change  of  Venue,  etc.— 
See  the  title  Constitutional  Law,  vol.  4,  p.  385. 

7.  Time  of  Trial;  Advancements,  Continuances,  etc. — Due  process  of 
law  does  not  necessarily  imply  delay ;  and  it  is  certainly  no  improper  interference 
with  the  rights  of  the  parties  to  give  certain  cases  precedence  over  the  other 
business  in  the  courts.20  That  a  remedy  provided  is  certainly  speedy  is  no  ob- 
jection where  it  can  only  be  enforced  by  means  of  orderly  proceedings  in  a  court 
of  competent  jurisdiction  in  accordance  with  rules  and  forms  established  for  the 
protection  of  the  rights  of  the  parties.27 

8.  Amendments,  Supplementary  Pleadings,  etc. — Rulings  with  respect  to 
the  amendment  of  pleadings  and  the  admission  of  supplementary  pleadings  are 
largely  within  the  discretion  of  the  trial  court,  and  unless  a  gross  abuse  of  that 
discretion  is  shown,  there  is  no  ground  for  reversal.28     The  refusal  of  a  state 


which  the  plaintiff  alleges  that  its  cor- 
porate existence  has  term-mated,  and  sues 
as  defendants  certain  individuals  alleged 
to  be  using  its  corporate  name  without 
authority  and  for  wrongful  purposes.  The 
case  is  not  altered  by  the  fact  that  the 
persons  named  as  defendants  justify  their 
acts  by  an  allegation  that  the  corporation 
is  stifl  a  going  concern  and  that  they  are 
acting  as  its  agents.  One  of  the  defend- 
ants cannot  raise  a  federal  question  by 
alleging  that  the  decree  rendered  in  the 
suit  deprived  the  corporation  of  its  prop- 
erty without  due  process  of  law.  though 
such  question  might  arise  if  it  should  be 
attempted  to  enforce  such  a  decree 
against  the  corporation  itself.  Iron  Cliffs 
Co.  v.  Negaunee  Tron  Co.,  197  U.  S.  463, 
475,    49    L-    Ed.    836. 

23.  Same;  judgments  in  rem. — The 
Mary,  9  Cranch  126,  144.  3  L.  Ed.  678; 
Hollingsworth  v.  Barbour,  4  Pet.  466.  475, 
7  L.  Ed.  922;  Pennover  v.  Xeff,  95  U.  S. 
714.  727,  24  I..  Ed.  565;  Scott  v.  McNeal, 
154    U.    S.    34,   40.   38   L.    Ed.   896. 

24  Where  one.  not  a  party,  appears  and 
defends. — Louisville,  etc.,  R.  Co.  v. 
Schmidt,  177  U.  S.  230.  238.  44  L.   Ed.  747. 

25  Right  to  special  appearance. — York 
V.  Texas.  137  U.  S.  15,  21.  34  L.  Ed.  004; 
Kauffman  v.  Wootters,  138  U.  S.  285,  287, 
34  L.    Ed.   962. 


26.  Time  of  trial;  advancements,  con- 
tinuances, etc. — Kennard  v.  Louisiana,  92 
U.  S.  480,  23  L.  Ed.  478.  See,  also,  the 
titles  CONSTITUTIONAL  LAW,  vol.  4, 
p.   388;   CONTINUANCES,  vol.   4.   p.   543. 

A  statute  which  provides  for  the  trial 
of  a  contested  title  to  office  under  a  pro- 
ceeding by  rule,  said  rule  to  be  returnable 
within  twenty-four  hours  and  to  be  tried 
immediately,  without  jury,  and  by  prefer- 
ence over  all  other  cases  pending  in  such 
court,  the  judgment  thereon  to  be  signed 
upon  the  day  of  its  rendition,  and,  in  cases 
of  an  appeal,  the  same  to  be  taken  within 
one  day  after  judgment,  and  to  be  made 
returnable  to  the  supreme  court  within 
two  days,  and  there  to  have  preference 
over  all  other  business  in  the  court,  and 
the  judgment  of  that  court  to  be  final 
alter  the  expiration  of  one  day.  is  not  ob- 
noxious to  the  due  process  clause  of  the 
fourteenth       amendment.  Kennard       v. 

Louisiana,   92   U.    S.   480,  23    L    Ed.    478. 

27.  Due  process  does  not  imply  delay. — 
Kennard  v.  Louisiana,  92  U.  S.  480.  483, 
23  L.   Ed.  478. 

28.  Amendments,  supplementary  plead- 
ings, etc. — Gormley  v.  Rttnyan.  138  U. 
S.  623.  34  L.  Ed.  1086;  Sawyer  v.  Piper, 
189  U.  S.  154.  157.  47  L  Ed.  75.  See,  gen- 
erally,  the  title  AMENDMENTS,  vol.  1, 
p.  288. 
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court  to  admit  a  supplementary  answer  in  a  forclosure  proceeding,  upon  a  second 
trial  of  the  cause,  no  abuse  of  discretion  being  shown,  does  not  operate  to  deny 
the  defendants  the  equal  protection  of  the  laws  or  deprive  them  of  their  prop- 
erty without  due  process  of  law,  and  raises  no  real  federal  question.-1* 

And  an  amendment  to  a  declaration,  allowed  upon  consent  of  counsel,  cannot 
be  deemed  a  deprivation  of  property  without  due  process  upon  the  ground  that 
counsel  had  no  authority  to  consent  to  the  amendment. 

9.  As  Requiring  Trial  by  Jury. — The  fourteenth  amendment  does  not  re- 
quire that  any  state  shall  maintain,  as  a  part  of  its  judicial  system,  the  practice 
of  trial  by  jury,  either  in  civil  or  criminal  cases.  The  states,  as  we  have  seen,  are 
not  tied  down  to  common-law  forms  of  procedure,  and  it  is  a  question  for  each 
state  to  determine  for  itself  whether  it  will  retain  the  system  of  trial  by  jury 
in  either  its  civil  or  criminal  procedure.30     And,  even  in  cases  arising  under  the 


29.  Same;  refusal  to  admit  supplemen- 
tary answer. — Sawyer  v.  Piper,  189  U.  S. 
154,  157.  47  L-  Ed.  757.  See,  generally, 
the  titles   EQUITY;   PLEADING. 

29a.  Amendment  upon  unauthorized  con- 
sent of  counsel. — Rothschild  v.  Knight, 
L84  U.  S.  334,  46  L.   Ed.   573. 

30.  Due  process  as  requiring  trial  by 
jury. — Murrav  v.  Hoboken  Land,  etc.,  Co., 
18  How.  272,  15  L.  Ed.  372;  Walker  v. 
Sauvinet,  92  U.  S.  90,  92,  23  L-  Ed.  678; 
Kennard  v.  Louisiana,  92  U.  S.  4S0,  4S3,  23 
L  Ed.  478;  Ex  parte  Wall,  107  U.  S.  265, 
289.  72  L.  Ed.  552;  Hurtado  v.  California, 
110  U.  S.  516.  533,  28  L.  Ed.  232;  Palmer 
V.  McMahon,  133  U.  S.  660,  33  L.  Ed.  772; 
Hallinger  v.  Davis.  146  U.  S.  314,  36  L. 
Ed.  986;  Montana  Co.  v.  St.  Louis  Min., 
etc.,  Co.,  152  U.  S.  160,  171,  38  L  Ed.  398; 
Holden  v.  Hardy.  169  U.  S.  366,  42  L  Ed. 
780;  Wilson  v.  North  Carolina,  169  U.  S. 
586.  595.  42  L  Ed.  865;  Brown  V.  New 
Jersey,  175  U.  S.  172,  176,  44  L.  Ed.  119; 
Maxwell  v.  Dow.  176  U.  S.  581,  595.  44  L. 
Ed.  597;  Marvin  v.  Trout,  199  U.  S.  212, 
226.  50  L  Ed.  151. 

A  state  statute  conferring  upon  an  ac- 
cused person  the  right  to  waive  a  trial  by 
jury  and  to  elect  to  be  tried  by  the  court, 
and  conferring  power  upon  the  court  to  try 
the  accused  in  such  case,  does  not  violate 
the  due  process  clause  of  the  fourteenth 
amendment.  Hallinger  v.  Davis.  146  U.  S. 
314.  36  L.  Ed.  986. 

Therefore  a  prisoner  charged  with  the 
crime  of  murder  committed  within  a  state 
is  not  deprived  of  his  life  or  liberty  with- 
out due  process  of  law  in  violation  of  the 
fourteenth  amendment,  when,  after  hav- 
ing submitted  a  plea  of  gunlty,  the  court 
proceeds  to  inquire  on  evidence  as  to  the 
decree  of  the  crime  without  the  interven- 
tion of  a  jury,  and  having  made  such  in- 
quirv.  to  sentence  him  to  death;  said  pro- 
ceedings being  in  accordance  with  the  law 
of  the  state  governing  in  such  cases.  Hall- 
inger v.  Davis,  146  U.  S.  314,  36  L  Ed. 
98fi. 

A  statute  which  makes  a  judgment  in 
an  action  to  recover  money  lost  at  gam- 
bling a  lien  upon  property  owned  by  an- 
other, and  in  which  property  the  gam- 
bling occurred,  is  not  wanting  in  due  proc- 


ess of  law  because  it  fails  to  provide  for 
a  jury  trial  in  a  proceeding  to  enforce  the 
lien  upon  the  property.  Marvin  v.  Trout, 
199  U.  S.  212,  226,  50  L  Ed.  151.  See.  als  . 
Maxwell  v.  Dow,  176  U.  S.  581,  44  L  Ed. 
597. 

In  Kennard  v.  Louisiana,  92  U.  S.  480, 
23  L.  Ed.  478,  the  question  was  whether 
a  mode  of  trying  the  title  to  an  office,  in 
which  was  no  provision  for  a  jury,  was 
due  process  of  law.  Its  validity  was 
affirmed.  Hurtado  v.  California,  110  U. 
S.  516,  533,  28  L.  Ed.  232.  Accord:  Wils  »n 
v.  North  Carolina,  169  U.  S.  586,  42  L.  Ed. 
865. 

Cases  requiring  equitable  relief. — A  pro- 
hibition against  the  deprivation  of  n  e, 
liberty  or  property  without  due  process  of 
law  does  not  prevent  a  state  from  pre- 
scribing an  equitable  proceeding  for  cases 
demanding  equitable  relief;  as,  for  exam- 
ple, to  establish  a  trust  in  the  holder  of  a 
legal  title  to  property.  Church  v.  Kelsey, 
121  U.   S.  282.  30  L.   Ed.  960. 

Illegal  sale  of  liquor. — So  the  state  may 
declare  the  illegal  sale  of  intoxicating  liq- 
uor to  be  a  nuisance  and  provide  for  its 
abatement  through  an  equitable  proceed- 
ing. Mugler  v.  Kansas,  123  U.  S.  623,  :;i 
L  Ed.  205. 

Or  it  may  provide  for  an  injunction 
against  the  sale  of  intoxicating  liquors  in 
violation  of  law  and  authorize  the  crurt 
to  punish  any  violation  of  the  injunction 
as  a  contempt,  without  the  intervention  of 
a  jury.  Eilenbecker  v.  District  Court,  134 
U.  S.  31,  33  L.  Ed.  80. 

Disbarment  of  attorneys. — Due  proct  ~s 
of  law  does  not  require  that  the  defendant 
in  a  disbarment  proceeding  should  have 
the  benefit  of  a  jury  trial.  Re  Wall,  107 
U.  S.  265.  27  L  Ed.  552. 

Injury  for  contempt. — A  jury  trial  is  not 
a  requisite  of  due  process  upon  an  inquiry 
for  contempt.  Tinsley  v.  Anderson.  171 
U  S.  101.  43  L.  Ed.  91;  and  see  Ljenerallv 
the  title  CONTEMPT,  vol.  4,  p.  539. 

In  condemnation  proceedings. — Pie 
process  of  law  in  a  condemnation  pn>ce<  !- 
ing  does  not  require  that  the  value  of  t'ie 
property  taken  or  damaged  should  b«  as- 
sessed bv  a  jurv.  Long  Island  Warr 
Supply  Co.  v.   Brooklyn.   166  U.   S.   685.   41 
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constitution  and  laws  of  the  United  States  we  have  seen  that  there  are  instances 
in  which  due  process  of  law  is  satisfied  by  an  extra  judicial  summary  proceeding 
without  the  intervention  of  court  or  jury.31  Nor  is  it  a  denial  of  the  due  proc- 
ess  of  law  guaranteed  by  the  fourteenth  amendment  to  refuse  a  jury  trial  in  a 
state  court,  even  though  it  be  clearly  erroneous  to  construe  the  laws  of  the  state 
as   justifying   such   refusal.32 

10.  Service  of  Process. — Questions  of  due  process  have  arisen  in  this  con- 
nection under  statutes  making  alleged  arbitrary  discriminations  against  certain 
classes  of  defendants.  The  rule  is,  of  course,  that  a  discrimination  which  is 
purely  arbitrary  and  intended  to  oppress  a  certain  class,  cannot  be  sustained,  but 
otherwise  if  the  alleged  discrimination  rests  upon  some  reasonable  ground.33 

11.  Matters  Admissible  in  Defense. — Abolishing  the  Defense  of  Injury 
Inflicted  by  Fellow  Servant. — See  the  title  Constitutional  Law,  vol.  4, 
pp.  381,  382. 

In  Actions  upon  Insurance  Policies. — A  statute  applicable  alike  to  both 
foreign  and  domestic  life  insurance  companies  and  which  forbids  them  from 
setting  up  in  an  action  on  a  policy  any  defense  based  upon  false  and  fraudulent 
representations  in  the  application,  unless  the  matter  attempted  to  be  set  up  ac- 
tually contributed  to  the  death  of  the  insured,  is  not  unconstitutional,  either  as 
depriving  such  corporations  of  their  liberty  of  contract  or  as  denying  them  the 
equal  protection  of  the  laws.34 

12.  Statutes  Affecting  Rules  of  Evidence. — It  is  the  province  of  the  leg- 
islature to  prescribe  the  nature  and  extent  of  the  legal  presumption  to  be  de- 
duced from  a  given  state  of  facts,  and  the  creation  of  such  presumptions  is, 
after  all,  but  an   illustration  of   the   power   to   classify.35     But  here   again,  the 


L.  Ed.  1165;  Backus  v.  Fort  Street  Union 
Depot  Co.,   169  U.  S.  557,  42  L.  Ed.  853. 

But  the  contrary  was  held  in  an  early- 
case  under  the  requirements  of  the  Penn- 
sylvania state  constitution.  Vanhorne  v. 
Dorrance,  2  Dall.  304,  1  L.  Ed.  391.  See 
generally  the  title  EMINENT  DOMAIN. 

31.  Same;  case  arising  under  federal  con- 
stitution and  laws. — See  Murray  v.  Ho- 
boken  Land,  etc.,  Co.,  18  How.  272,  15 
L.  Ed.  372.  And  see  ante,  "Judicial  Pro- 
ceeding Not  Always  Required,"  VI,  E,  1, 
f,   (2). 

32.  Same;  where  refusal  of  jury  trial  is 
error,  under  state  law  and  practice. — 
Spies  v.  Illinois,  123  U.  S.  131,  166,  31  L. 
Ed.  80;  Brooks  v.  Missouri,  124  U.  S.  394, 
31  L.  Ed.  454;  Iowa  Cent.  R.  Co.  v.  Iowa, 
160  U.  S.  389,  394.  40  L-  Ed.  467.  See,  also, 
ante,  "Fourteenth  Amendment  Does  Not 
Make  Observance  of  State  Law  a  Requi- 
site of  Due  Process,"  VI,  B,  1,  et  seq. 

This  question  was  urged  in  Baldwin  v. 
Ks.n^q.  1"9  U.  S.  52.  32  L.  Ed.  640,  upon 
an  objection  that  the  jury  by  which  the 
defendant  was  tried  was,  in  le^ral  effect,- 
no  jury  at  all,  because  not  properly  sworn; 
but  as  the  objection  was  not  raised  in 
the  trial  eourt  of  the  state,  and  as  it  was 
held  in  the  state  supreme  court  that  it 
could  not  be  there  raised  for  the  first  time, 
it  was  dismissed,  upon  a  writ  of  error  to 
the  federal  supreme  court,  for  want  of 
jurisdiction.  Following  Spies  v.  Illinois, 
123    U.    S.    131,    181,    31    L.    Ed.    80. 

33.  Service  of  process. — See,  uenerallv, 
tHe-titles  O  INSTITUTIONAL  LAW.  vol. 
4,  p.   384;   SUMMONS   AND   PROCESS. 


And    see,    also,   ante,    "Sufficiency   of   No- 
tice and  Hearing,"  VI,  E,  3,  i,  et  seq. 

A  statute  which  puts  all  nonresident 
domestic  corporations  which  have  elected 
to  have  their  places  of  business  and  works 
outside  of  the  state,  and  all  foreign  cor- 
porations coming  into  the  state,  on  the 
same  footing  with  respect  to  the  service 
of  process  and  which  makes  the  state 
auditor  their  attorney  in  fact  to  accept 
process  and  which  compels  such  corpora- 
tions to  pay  the  auditor  an  annual  fee 
of  ten  dollars  for  his  services  as  such 
attorney,  is  not  unconstitutional  as  tak- 
ing of  property  without  due  process.  St. 
Mary's  Petroleum  Co.  v.  West  Virginia, 
203   U.    S.   183,   192,   51    L.    Ed.    144. 

34.  Matters  admissible  in  defense  in 
action  upon  insurance  policy. — Northwest- 
ern, etc.,  Ins.  Co.  v.  Riggs,  203  U.  S.  243, 
51  L.  Ed.  168,  sustaining  the  constitution- 
ality of  Revised  Statutes  of  Missouri,  §§ 
7890,  7891.  See,  also,  the  title  CONSTITU- 
TIONAL LAW.  vol.  4,  p.  377. 

35.  Statutes  respecting  rules  of  evidence. 
—Jones  v.  Brim,  165  U  S.  180.  183,  41  L. 
Ed.  677.  See,  also,  the  title  CONSTITU- 
TIONAL  LAW,    vol.    4,   pp.    170,   385. 

A  state  law  placing  upon  the  accused,  in 
a  prosecution  for  the  illegal  sale  of  intox- 
icating liquors,  the  burden  of  proving  that 
lie  had  the  license  required  by  law  is  not 
obnoxious  to  the  due  process  clause  of  the 
fourteenth  amendment.  Mugler  v.  Kan- 
sas. 123  U.    S.  623.  31    L   Ed.   205. 

Section  2087  of  the  Complied  Laws  of 
Utah.  vol.  1.  p.  743,  provides  that:  "Any 
person  who  drives  a  herd  of  horses, 
mules,  asses,  cattle,  sheep,  goats  or  swine 
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power  of  the  legislature  to  classify  has  its  limits,  and  it  is  not  competent  for  it, 
under  the  pretense  of  prescribing  rules  of  evidence,  to  preclude  a  party  from 
making  proof  of  his  right  by  arbitrary  declaring  that  on  some  particular  cir- 
cumstance being  shown  by  the  other  party,  the  controversy  is  closed  by  a  con- 
clusive presumption  in  favor  of  the  latter.30  The  legislature  may,  however, 
prescribe  that  the  proof  of  a  given  state  of  facts  shall  establish  a  prima  facia 
case  in  favor  of  one  party  to  a  controversy  and  place  the  burden  of  disproving 
the  truth  of  such   presumption   upon. the  other  party.37 

Evidence  in  Criminal  Cases. — See  post,  "Due  Process  in  the  Admission  and 
Exclusion  of  Evidence,"  VI,  E,  20,  n. 

13.  Laws  Respecting  Damages  and  Penalties. — See  the  titles  Constitu- 
tional Law,  vol.  4,  pp.  172,  364,  380,  381,  386;  Damages,  ante,  p.  157.  See, 
also,  ante,  "As  to  What  Shall  Constitute  an  Actionable  Wrong;  Damages  Re- 
coverable," VI,  A,  8,  f. 

14.  Attorneys'  Fees. — See,  generally,  the  title  Constitutional  Law,  vol. 
4,  p.  386. 

15.  As  to  Form  of  Judgment  or  Decree. — See,  generally,  the  title  Judg- 
ments and  Decrees. 

16.  As  to  the  Constitutionality  oe  Reviewing,  Modifying,  or  Annul- 
ling Judgments  and  Decrees. — "Judgments,  however  solemn,  however  high 
the  court  which  rendered  them,  and  however  conclusive  in  a  general  way  be- 
tween the  parties,  have  been  subject  to  review,  to  reconsideration,  to  reversal 
and  to  modification  by  various  modes.  Among  these  are  motions  for  new  trials, 
appeals,  writs  of  error  and  bill  of  review ;  and  these  have  always  been  held  to  be 
due  process  of  law."38  "So,  also,  judgments  of  courts  of  law  have  been  sub- 
ject to  be  set  aside,  to  be  corrected  and  the  execution  of  them  enjoined,  by  bills 
in  chancery  under  circumstances  appropriate  to  such  relief.  This  also  must 
be  held  to  be  due  process  of  law."39 


over  a  public  highway,  where  such  high- 
way is  constructed  on  a  hillside,  shall  be 
liable  for  all  damages  done  by  such  ani- 
mals in  destroying  the  banks  or  rolling 
rocks  into  or  upon  such  highway."  As 
this  statute  clearly  specifies  the  condi- 
tions under  which  the  presumption  of  neg- 
lect arises  and  provides  for  the  ascertain- 
ment of  liability  by  judicial  proceedings, 
there  is  no  foundation  for  the  assertion 
that  the  enforcement  of  such  ascertained 
liability  constitutes  a  taking  of  property 
without  due  process  of  law  in  violation  of 
the  fourteenth  amendment.  Jones  v.  Brim, 
165  U.   S.  180,   184,  41  L.  Ed.  677. 

36.  Same;  creation  of  conclusive  or  ar- 
bitrary presumption. — Marx  v.  Hanthorn, 
148  U.  S.  172,  182,  37  L.  Ed.  410;  Turpin 
v.  Lemon,  187  U.  S.  51,  52,  59,  47  L.  Ed.  70. 

In  Marx  v.  Hanthorn,  148  U.  S.  17::.  37 
L.  Ed.  410,  it  was  held  that  as  the  legisla- 
ture could  not  deprive  one  of  his  property 
by  making  his  adversary's  claim  to  it  con- 
clusive of  its  own  validity,  it  could  not 
make  a  tax  deed  conclusive  evidence  of 
the  holder's  title  to  land.  Turpin  v.  Lemon, 
187  U.    S.   51,   52,   59,   47   L.    Ed.   70. 

37.  Same;  prima  facie  presumptions. — 
Marx  v.  Hanthorn,  148  U.  S.  172,  182,  37 
L  Ed.  410;  Turpin  v.  Lemon,  187  U.  S. 
51,  52,  60,  47  L.  Ed.  70.  See,  also,  the 
titles  CONSTITUTIONAL  LAW,  vol.   i. 

pp.  448,  449;   EVIDENCE. 

It  is  no  violation  of  the  due  process 
clause    of   the    fourteenth    amendment    for 


the  legislature  to  impose  upon  a  taxpayer 
who  attacks  the  validity  of  a  tax  sale,  the 
burden  of  showing  that  in  a  particular 
case  the  statutory  method  was  not  ob- 
served. Turpin  v.  Lemon,  187  U.  S.  51, 
52.     60,    47     L.     Ed.     70. 

Statutes  declaring  the  tax  deed  to  be 
prima  facie  evidence,  not  only  of  regu- 
larity in  the  sale,  but  of  all  prior  proceed- 
ings, and  of  title  in  the  purchaser,  are 
valid,  since  the  only  effect  of  such  stat- 
utes is  to  change  the  burden  of  proof 
which  rested  at  common  law  upon  the 
purchaser  and  cast  it  upon  the  party  who 
contests  the  sale.  Pillow  v.  Roberts,  13 
How.  472,  476,  14  L.  Ed.  228;  Williams  V. 
Kirtland,  IS  Wall.  306,  20  L.  Ed.  683; 
Turpin  v.  Lemon,  187  U.  S.  51,  52,  59.  47 
L.  Ed.  70. 

38.  Reviewing,  modifying  or  annulling 
judgments  and  decrees. —  Freeland  v.  Wil- 
liams, 131  U.  S.  405,  41S,  33  L.  Ed.  L93. 
See  the  title  CONSTITUTIONAL  LAW. 
vol.  4,  p.  440.  And  see  ante,  "Vested 
Rights  under  Judgments  and  Decree-."  VI, 
D.  2.  b,  (4).  (e);  "Statutes  Awarding  \'nv 
Trials,  Right  of  Appeal,  etc,"  VI,  D,  2, 
b,  (4),  m.  (gg). 

39.  Same.— Ereeland  v.  Williams,  131  U. 
S.  40:,.    U8,  33   L.   Ed.    L93 

Pursuant  to  this  doctrine  it  was  held 
that  the  setting  aside  and  perpetually 
enjoining,  in  a  proceeding  upon  a  bill  in 
equity,    of   a    judgmet  ivered    at    law 

in  a  cause  of  action   founded   upon  a  tort 
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17.  As  Guaranteeing  Right  of  Appeal,  Rehearing,  or  Other  Form  of 
Review. — "A  hearing  before  judgment,  with  full  opportunity  to  present  all  the 
evidence  and  the  arguments  which  the  party  deems  important,  is  all  that  can  be 
adjudged  vital.  Rehearings,  new  trials,  are  not  essential  to  due  process  of  law, 
either  in  judicial  or  administrative  proceedings.  One  hearing,  if  ample,  before 
judgment,  satisfies  the  demand  of  the  constitution  in  this  respect."40 

Same  Doctrine  Holds  in  Criminal  Cases. — The  same  doctrine  holds  good 
with  respect  to  the  rights  of  persons  tried  for  crime.  "A  review  by  an  appellate 
court  of  the  final  judgment  in  a  criminal  case,  however  grave  the  offense  of 
which  the  accused  is  convicted,  was  not  at  common  law,  and  is  not  now,  a  nec- 
essary element  of  due  process  of  law."41 


committed  during  the  Civil  War  under 
military  authority  and  as  an  act  of  public 
war,  is  due  process  of  law,  and  not  in 
conflict  with  the  fourteenth  amendment 
of  the  federal  constitution.  Freeland  v. 
Williams,  131  U.  S.  405,  420,  33  L.  Ed.  193. 

40.  Due  process  as  requiring  right  of 
appeal  or  other  form  of  review. — Pear- 
son v.  Yewdall,  95  U.  S.  294,  24  L.  Ed. 
436;  Missouri  v.  Lewis,  101  U.  S.  22,  25 
L.  Ed.  989;  Mintana  Co.  v.  St."  Louis  Min., 
etc.,  Co.,  152  U.  S.  160,  171,  38  L.  Ed.  398; 
Pittsburg,  etc.,  R.  Co.  v.  Backus,  154  U. 
S.  421,  426,  38  L.  Ed.  1031;  Indianapolis, 
etc.,  R.  Co.  v.  Backus,  154  U.  S.  438,  38 
L.  Ed.  1040;  Kohl  v.  Lehlback,  160  U.  S. 
293,  299,  40  L-  Ed.  432;  Fallbrook  Ir- 
rigation Dist.  v.  Bradley,  164  U.  S.  112, 
!t,;i.  41  L.  Ed.  369;  Long  Island  Water 
Supply  Co.  v.  Brooklyn,  166  U.  S.  685,  41 
L.  Ed.  1165;  Reetz  v.  Michigan,  188 
U.  S.  505,  508,  47  L-  Ed.  563;  .Michigan 
Cent.  R.  Co.  v.  Powers,  201  U,  S.  245, 
301,  302,   50    L.    Ed.    744. 

The  due  process  of  law  guaranteed 
by  the  fourteenth  amendment  does  not 
require  that  an  appeal  shall  be  provided 
for  a  party  who  has  had  one  hearing  be- 
fore a  competent  tribunal  after  full  notice 
as  to  the  tune  and  place  of  such  hearing. 
Michigan  Cent.  R.  Co.  v.  Powers,  201  U. 
S.   245,  301,  302,   50   L.    Ed.   744. 

The  withholding  of  an  appeal  cannot 
affect  the  question  of  due  process.  An 
appeal  simply  means  a  second  hearing; 
and  if  one  hearing  is  not  due  process  of 
law,  doubling  it  cannot  make  it  so.  Mon- 
tana Co.  v.  St.  Louis  Min.,  etc.,  Co.,  152 
U.  S.  160,  171,  38  L.  Ed.  398. 

"Equally  fallacious  is  the  contention 
that,  because  to  the  ordinary  taxpayer 
there  is  allowed  not  merely  one  hearing 
before  the  county  officials,  but  also  a 
right  of  appeal  with  a  second  hearing  be- 
Fore  the  state  board,  while  only  the  one 
hearing  before  the  latter  board  is  given  to 
railroad  companies  in  respect  to  their 
property,  therefore  the  latter  are  denied 
tin-  equal  protection  of  the  laws.  If  a 
single  hearing  is  not  due  process,  dou- 
bling it  will  not  make  it  so."  Pittsburg. 
etc.,  R.  Co.  7v  Backus,  154  U.  S.  421,  38  1.. 
Ed.  H)3i;  Reetz  v.  Michigan,  188  U.  S.  505, 

J,    t7    I,.    Ed.   563. 

Thus   it   was   held   that   the    Indiana   act 

March  6.   1891,  concerning  the  taxation 

of  railroads,  was   not    unconstitutional    by 


reason  of  the  fact  that  it  failed  to  grant 
to  the  railroad  companies  any  hearing  or 
opportunity  to  be  heard  for  the  correc- 
tion of  errors  after  assessments  had  been 
agreed  upon  by  the  board  and  had  become 
final  and  absolute;  the  railroad  companies 
having  had  notice  and  reasonable  op- 
portunity, and,  in  this  case,  an  actual  hear- 
ing before  the  board  in  its  proceedings 
for  the  valuation  of  railroad  property  for 
purposes  of  taxation.  Pittsburg,  etc.,  R. 
Co.  v.  Backus,  154  U.  S.  421,  426,  38  L  Ed. 
1031;  Indianapolis,  etc.,  R.  Co.  v.  Backus, 
154   U.   S.   438,  38    L    Ed.    1040. 

The  due  process  of  law  required  by  the 
fourteenth  amendment  does  not  require 
that  provision  shall  be  made  for  the  gen- 
eral equalization  of  railroads  with  other 
property  in  the  state.  A  statute  which 
names  the  time  and  place  for  the  sessions 
of  the  assessing  board,  gives  to  any  person 
or  company  interested  the  right  to  be 
heard,  and  authorizes  the  board  to  cor- 
rect the  valuation,  cannot  be  objected  to  as 
wanting  in  due  process  because  of  it- 
failure  to  provide  for  another  hearing  and 
equalization  before  some  other  board  or 
tribunal.  One  hearing  is  sufficient  to  con- 
stitute due  process.  Michigan  Cent.  R. 
Co.  v.  Powers,  201  U.  S.  245,  301,  302,  50 
L.  Ed.  744.  See,  also,  Cummings  v.  Na- 
tional Bank,  101  U.   S.   152,  25   L.   Ed.  903. 

41.  Same;  in  criminal  cases. — McKane 
V.  Durston,  153  U.  S.  684,  687,  38  L  Ed. 
867;  Andrews  v.  Swartz,  156  U.  S.  272,  39 
L.  Ed.  422;  Kohl  v.  Lehlback,  160  U.  S. 
293,  297.  40  L-  Ed.  432;  Roesel  v.  Kirk, 
172  U.  S.  646,  43  L.  Ed.  1183;  Murphv  V. 
Massachusetts,  177  U.  S.  155,  158,  44  L. 
Ed.  711;  Hall  v.  Johnson,  186  U.  S.  480, 
46  L.  Ed.  1259;  Reetz  v.  Michigan,  188  U. 
S.  505,  508,  47  L.   Ed.   563. 

"In  nearly  every  state  are  statutes  giv- 
ing, in  criminal  cases  of  a  minor  nature. 
a  single  trial,  without  any  right  of  review. 
For  nearly  a  century  trials  under  the  fed- 
eral practice  for  even  the  gravest  offences 
ended  in  the  trial  court,  except  in  ca<cs 
where  two  judges  were  present  and  certi- 
fied a  question  of  law  to  this  court.  In 
civil  cases  a  common  rule  is  that  the 
amount  in  controversy  limits  the  entire 
litigation  to  one  court,  yet  there  was 
never  any  serious  question  that  in  these 
ca^es  due  nrocess  of  law  was  granted 
Reetz  v.  Michigan,  188  U.  S.  505,  508,  47 
L.    Ed.    563. 
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Rests  with  the  State  to  Grant  or  Refuse. — The  whole  question  is  one 
resting  in  the  discretion  of  the  state  to  allow  or  not  to  allow  a  review  in  some 
form  as  it  may  see  fit,  and,  if  allowed,  in  such  cases  and  upon  such  terms  as  it 
may   see   fit   to  prescribe.42 

But  Party  Entitled  to  Relief  in  Equity  in  Case   of  Fraud. While  the 

constitutional  guaranty  of  due  process  of  law  and  of  equal  protection  of  the  laws 
does  not  require  an  appeal  in  either  civil  or  criminal  proceedings,  vet  where  a 
statutory  tribunal,  from  whose  decision  there  is  no  appeal,  acts  fraudulently  and 
corruptly  by  rendering  a  decision  opposed  to  all  the  evidence  and  to  the  plain 
and  uncontradicted  facts  of  common  knowledge,  the  party  injured  thereby  is 
entitled  to  review  in  some  form  and  to  a  reversal  by  the  courts.  Such  a  question, 
however,  involves  no  constitutional  element,  but  depends  upon  the  ordinary 
jurisdiction  of  courts  of  justice  over  this  class  of  cases.43 

18.  Due  Process  ox  Appeal  or  Writ  of  Error — a.  Generally  in  the  State 
Courts — Failure  to  Specify  Objections  in  Writing. — Where  the  rule-  gov- 
erning the  appellate  procedure  in  the  state  require  the  appellant  to  specify  in  writ- 
ing the  objections  upon  which  he  means  to  rely,  an  appellant  cannot  object  that 
he  was  denied  due  process  of  law  or  deprived  of  any  other  constitutional  right 
because  the  appellate  court  refused  to  hear  or  pass  upon  an  objection  which 
was   not   so    specified.44 

Failure  to  Raise  Question  in  Trial  Court. — This  is  one  of  the  most  or- 
dinary rules  of  practice  which  it  is  competent  for  a  state  to  prescribe,  and  when 
a  party  is  dismissed  out  of  the  appellate  court  of  the  state  because  of  his  failure 
to  comply  therewith,  it  cannot  be  said  that  he  is  denied  any  right  protected  by 
the    federal    constitution.45 


42.  State  may  grant  or  refuse  review. — 
Pearson  v.  Yewdall,  95  U.  S.  294,  24  L. 
Ed.  436;  Missouri  v.  Lewis,  101  U.  S.  22. 
25  L-  Ed.  989;  McKane  v.  Durston,  153 
U.  S.  684,  38  L.  Ed.  867;  Andrew?  v. 
Swartz.  156  U.  S.  272,  39  L,  Ed.  422;  Kohl 
V.  Lehlback,  160  U.  S.  293,  297,  40  L.  Ed. 
432;  Fallbrook  Irrigation  Dist.  v.  Brad- 
ley, 164  U.  S-  112,  169.  41  L.  Ed.  369; 
Roesel  v.  Kirk.  172  U.  S.  646,  43  L.  Ed. 
1183;  Murphy  v.  Massachusetts,  177  U.  S. 
155,  158,  44  L.  Ed.  711;  Hall  v.  Johnson, 
186  U.   S.  480,  46  L.   Ed.  1259. 

The  right  of  review  in  an  appellate 
court  is  purely  a  matter  of  state  concern, 
and  a  denial  of  the  right  altogether  would 
constitute  no  violation  of  the  constitution 
of  the  United  States.  Kohl  v.  Lehlback, 
160    U.    S.    293.    299.    40    L.    Ed.    432. 

43.  Relief  in  equity  in  case  of  fraud. — 
Fallbrook  Irrigation  Dist.  v.  Bradley,  164 
U.   S.   112.  170,  41    L.   Ed.  369. 

44.  Due  process  on  appeal;  failure  to 
specify  objections  in  writing. — Backus  v. 
Fort  St.  Union  Depot  Co.,  169  U.  S.  557. 
576.  42  L.    Ed.   853. 

45.  Failure  to  raise  question  in  lower 
court.— Spies  v.  Illinois,  123  U.  S.  131,  181, 

31  L.  Ed.  so;  Baldwin  v.  Kansas.  129  U. 
S.  52,  32  L.  Ed.  640;  Moore  v.  Missouri, 
159  T~  S.  673.  680,  40  L.  Ed.  301;  Drever 
v  [llinois,  187  U.  S.  71.  78,  47  L.  Ed.  79; 
Serra  v.  Mortiga,  204  U.  S.  470.  51  L  Ed. 
571.  Sec.  generally,  as  to  exceptions  and 
obiections,  the  title  APPEAL  AND  ER- 
ROR,  vol.    2.    p.    «3.   et    seq. 

Tn    Baldwin    v.    Kansas.    129    U.    S     52, 

32  L.  Ed.  640.  an  objection  was  urged  that 
the  defendant  had  been  denied  due  process 


of  law  for  the  alleged  reason  that  the 
trial  jury  was  not  properly  sworn  in  ac- 
cordance with  the  state  law.  but  as  the 
objection  was  not  raised  in  the  trial  court, 
and  as  it  was  held  in  the  state  supreme 
court  that  it  could  not  be  there  raised  for 
the  first  time,  it  was  dismissed,  upon  a 
writ  of  error  to  the  federal  supreme 
court,  for  want  of  jurisdiction.  Following 
Spies  v.  Illinois,  123  U.  S.  131.  181  31  L 
Ed.   80. 

A  similar  ruling  was  made  in  Dreyer  v. 
Illinois.  187  U  S.  71,  72.  77,  47  L.  Ed.  79, 
where  the  question  whether  the  officers  in 
charge  of  the  jury  in  a  felony  case  were 
duly  sworn  as  required  by  "statute  was 
raised  for  the  first  time  on  a  motion  for 
a  new  trial.  The  refusal  of  the  state  court 
to  review  the  point  upon  the  ground  that 
it  was  raised  too  late  was  held  not  to 
deny   the   accused   due   process   of   law. 

A  defendant  is  not  denied  due  process 
of  law  under  the  bill  of  rights  enacted  by 
congress  for  the  Philippine  Islands  be- 
cause of  the  refusal  of  the  appellate  court 
to  consider  an  objection  that  the  indict- 
ment was  lacking  in  essential  averments 
where  the  same  was  not  raised  in  the  trial 
court.  And  it  was  immaterial  that  the 
hearing  in  the  appellate  court  was  de  novo 
with  power  in  the  court  to  re-examine 
both  the  law  and  the  facts;  the  record 
showing  that  the  omitted  averments  were 
supplied  by  competent  proof.  Serra  V. 
Mortitra.  204  U   S.  470,  51   T.    Ed.  571. 

By  the  constitution  of  Missouri  the  su- 
preme court  of  that  <tate  i«  divided  into 
two  divisions;  the  Frsl  ronsists  of  four 
judges  and  the  second  of  three,  the  second 
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Dismissing  Writ  of  Error  Where  Accused  Escapes  from  Custody  Pend- 
ing an  Appeal. — See  the  title  Appeal  and  Error,  vol.  2,  pp.  296,  297. 

Right  to  bail  pending  an  appeal. — It  is  competent  for  a  state  to  provide 
that,  pending  an  appeal  in  a  criminal  case,  the  accused  shall  not  be  admitted  to 
bail  unless  the  presiding  justice  at  the  trial  shall  furnish  a  certificate  that  in  his 
opinion  there  is  reasonable  doubt  whether  the  judgment  should  stand ;  and  a 
person  who  is  held  without  bail  in  a  case  where  the  justice  who  presides  at  the 
trial  refuses  to  furnish  such  certificate,  is  not  deprived  of  his  liberty  without 
due  process  of  law.45a 

b.  Jurisdiction  on  Appeal;  Decisions  Reviewable ;  Scope  of  Review;  Rule  of 
Decisions;  etc. — See,  generally,  the  title  Appeal  and  Error,  vol.  2,  pp.  334,  349, 
370.     And  see  ante,  "Scope  of  Review  by  Federal  Supreme  Court,"  VI,  B,  6. 

c.  Presumptions  on  Appeal. — It  is  conclusively  presumed  that  all  things  were 
rightfully  and  regularly  done  by  the  court  below,  and  that  the  parties  were  fully 
heard  upon  all  matters  properly  in  judgment,  unless  the  contrary  ciearly  appears 
by  the  record.46 

19.  Due  Process  in  Particular  Proceedings — a.  Motions  and  Summary 
Proceedings. — See,  generally,  the  title  Motions.  And  see  ante,  "Judicial  Pro- 
ceedings Not  Always  Required,"  VI,  E,   1,   f,    (2). 

b.  Amotion  from  Office  and  Contested  Title  to  Office. — See,  generally,  the  titles 
Elections;  Public  Officers.  And  see  ante,  "Qualifications,  Powers,  Tenure 
and  Removal  of  State  Officers,"  VI,  A,  8,  d  ;  "Judicial  Proceeding  Not  Always 
Required,"  VI,  E,  1,  f,  (2);  "Time  of  Trial;  Advancements,  Continuances, 
etc.,"  VI,  E,  7. 

c.  Proceedings  to  Dissolve  Corporations. — See,  generally,  the  title  Corpora- 
tions, vol.  4,  pp.  790,  791. 

d.  Enforcement  of  Stockholders'  Liability. — See  the  title  Stock  and  Stock- 
holders. 

e.  In  Attachment  and  Garnishment. — See,  generally,  the  title  Attachment 
and  Garnishment,  vol.  2,  p.  660.  As  to  the  attachment  bond,  see  Attachment 
and  Garnishment,  vol.  2,  p.  677. 


division  having  exclusive  cognizance  of  all 
criminal  cases,  with  a  proviso  that  when 
a  federal  question  is  involved  in  the  case, 
the  case  shall,  on  the  application  of  the 
losing  party,  be  transferred  to  the  full 
bench  for  its  decision.  Held,  that  where 
no  question  which  could  be  regarded  as 
a  federal  question  was  raised  in  any  of 
the  recognized  modes  at  the  trial,  the  de- 
fendant was  not  denied  due  process  of 
law  by  reason  of  the  refusal  to  have  his 
case  heard  by  the  full  bench  of  seven  in- 
stead of  the  second  division  composed  of 
only  three  judges.  Moore  v.  Missouri, 
159  U.   S.   673,  680,  40  L.   Ed.  301. 

45a.  Right  to  bail  pending  an  appeal. — 
McKane  v.  Durston,  153  U.  S.  684,  38  L. 
Ed.  867,  reaffirmed  in  Herold  v.  Frank, 
I'M  U.  S.  .r,:,s.  559,  48  L.  Ed.  302.  See, 
also,  the  title  BAIL  AND  RECOGXI- 
Z  W'CE,  vol.  2,  pp.  773.  774. 

46.  Presumptions  on  appeal. — See.  gen- 
erally, the  title  APPEAL  AND  ERROR, 
vol.  2,  p.  320,  et  seq. 

As  to  notice  and  hearing  in  insanity 
proceeding. — The  court  will  not,  even  "n 
the  assumption  that  an  alleged  lunatic 
was  of  sound  mind  and  fit  to  attend  the 
hearing  in  a  lunacy  proceeding,  hold  that 
she  was  denied  due  process  of  law  l>y  be- 
ing   refused   an     opportunity      to      defend, 


when  in  fact  actual  notice  was  served 
upon  her  of  the  proceedings,  and  when, 
under  the  construction  it  places  upon  the 
statute,  she  was  at  liberty,  if  she  had 
chosen  to  do  so,  to  attend  the  hearing  and 
make  such  defense  as  she  deemed  ad- 
visable. Simon  v.  Craft,  182  U.  S.  427. 
436,    45    L.    Ed.    1165. 

Thus  where  the  state  law  governing  the 
proceedings  in  a  lunacy  case  command  the 
sheriff  to  give  notice  to  the  alleged  luna- 
tic and  to  take  such  person  into  custody, 
and,  if  consistent  with  his  health  and 
safety,  have  him  present  at  the  place  of 
trial,  it  will  not  be  presumed,  in  the  ab- 
sence of  all  proof  or  allegations  to  that 
effect,  that  the  sheriff,  in  the  discharge  of 
this  duty,  after  serving  the  writ  upon  the 
alleged  lunatic,  exerted  his  power  of  de- 
tention for  the  purpose  of  preventing  his 
attendance  at  the  hearing,  or  to  restrain 
him  from  availing  himself  of  any  and 
every  opportunity  to  defend  which  he 
might  have  desired  to  resort  to,  or  which 
he  was  capable  of  exerting.  In  such  a 
case  the  court  will  not  proceed  on  the 
assumption  that  the  alleged  lunatic  was 
of  sound  mind  and  fit  to  attend  a  hearing 
and  held  that  he  or  she  was  denied  due 
process  of  law  by  being  refused  an  op- 
portunity  to  defend.     Simon  v.  Craft,  182 

U.   S.    427,    436,   45   L-    Ed.   1165. 
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f.  Contempt  Proceedings. — See,  generally,  the  title  Contempt,  vol.  4,  p.  531. 

g.  Disbarment  of  Attorneys. — See  the  title  Attorney  and  CliKnt,  vol.  2,  p. 
732. 

h.    Extradition  Proceedings. — See  the  title  Extradition. 

i.  Admission,  Exclusion,  and  Deportation  of  Aliens. — See  the  titles  Aliens, 
vol.  1,  pp.  219,  245,  247,  250,  255,  256;  Chinese  Exclusion  Acts,  vol.  3,  p. 
774;  Civil  Rights,  vol.  3,  p.  845;  Constitutional  Law,  vol.  4,  pp.  352,  461, 
491. 

j.  Bankruptcy  Proceedings. — Every  bankrupt  or  insolvent  system  in  the  world 
must  partake  of  the  character  of  a  judicial  investigation.  Parties  whose  rights 
are  affected  are  entitled  to  a  hearing.  Hence  every  bankrupt  or  insolvent  system 
professes  to  summon  the  creditors  before  some  tribunal  to  show  cause  against 
granting  a  discharge  to  the  bankrupt.47 

k.  Divorce  and  Alimony. — See,  generally,  the  title  Divorce  and  Alimony, 
vol.  5,  p.  412.  As  to  jurisdiction  and  notice,  see  the  title  Divorce  and  Ali- 
mony, vol.  5,  pp.  422,  424. 

1.  Escheats. — As  to  escheats  generally,  and  as  to  the  validity  of  the  proceed- 
ing where  the  supposed  decedent  turns  out  to  be  alive,  see  the  title  Escheats. 

m.  Probate  and  Administration  Proceedings. — As  to  the  necessity  for  notice 
in  probate  proceedings,  see  the  title  Wills.  As  to  the  validity  of  administration 
proceedings  generally,  necessity  and  sufficiency  of  notice,  and  validity  of  pro- 
ceedings where  the  supposed  decedent  proves  to  be  alive,  see  the  title  Executors 
and  Administrators. 

n.  Generally  in  Proceedings  to  Take  Property. — "In  judging  wrhat  is  due  proc- 
ess of  law,  respect  must  be  had  to  the  cause  and  object  of  the  taking,  whether  the 
taxing  power,  the  power  of  eminent  domain  or  the  power  of  assessment  for  local 
improvements,  or  some  of  these;  and,  if  found  to  be  suitable  or  admissible  in  the 
special  case,  it  will  be  adjudged  to  be  'due  process  of  law ;'  but  if  found  to  be 
arbitrary,  oppressive  and  unjust,  it  may  be  declared  to  be  not  due  process  of 
law."48  "To  divest  an  individual  of  his  property,  against  his  consent,  every 
substantial  requisite  of  the  law  must  be  shown  to  have  been  complied  with.  No 
presumption  can  be  raised  in  behalf  of  a  collector  who  sells  real  estate  for  taxes, 
to  cover  any  radical  defect  in  his  proceeding;  and  the  proof  of  regularity  in  the 
procedure  devolves  upon  the  person  who  claims  under  the  collector's  sale."49 

o.   In  Condemnation  Proceedings. — See,  generally,  the  title  Eminent  Domain. 

p.  ///  Taxation  and  Special  Assessments. — See  the  titles  Taxation;  Special 
Assessments.  See,  also,  ante,  "Judicial  Proceedings  Not  Always  Required," 
VI,  E,  1,  f,  (2). 

q.  In  the  Administration  of  the  Customs  Acts  and  Regulations. — See  the  title 
Revenue  Laws. 

20.  Due  Process  in  Criminal  Proceedings — a.  As  to  the  Power  of  the 
States  to  Define  and  Punish  Crime  and  Regulate  Criminal  Proceedings. — As  we 
have  seen  elsewhere,  it  is  within  the  power  of  the  state  to  enact  laws  creating 
and  defining  crimes  against  its  sovereignty,  regulating  the  procedure  in  the  trial 
of  those  who  are  charged  witli  committing  them,  and  prescribing  the  character 
of  the  sentence  which  shall  be  pronounced  against  those  who  have  been  found 


47.  Due  process  in  bankruptcy  and  in- 
solvency.— Sturges  v.  Crowninshield,  4 
Wheat.  122,  4  L.  Ed.  529;  Suydam  v. 
Broadnax,  14  Pet.  67,  75,  10  L.  Ed.  357. 
See,  generally,  the  title  BANKRUPTCY, 
vol.  2,  pp.   792,  840,  et  seq. 

As  to  notice  and  hearing,  see,  generally, 
the  title  BANKRUPTCY,  vol.  2,  pp.  838, 
841,  857,  858. 

48.  Due  process  in  proceedings  to  take 
property. — Davidson  z\  New  Orleans.  96 
U.  S.  97,  24  L,  Ed.  616;  Hagar  v.  Recla- 
mation   Dist..  No.   108.   111    TT.    S    701.   708. 


28    L.    Ed.    569;    Kentucky    Railroad    Tax 
Cases,   115   U.    S.   321,   331,  29    L.    Ed.    414 
Lent  v.   Tillson,    140  U.   S.   316,  327,   35   L 
Ed.  419;  Marchant  v.  Pennsylvania  R.  Co. 
153    U.    S.    380,   38    L.    Ed.    751;    Holden    v 
Hardy,   169  U.  S.   366,  42   L.    Ed.   780;    B 
lard   v.    Hunter,  204  U.   S.   241,   855,   51    I. 
Ed     461.      See.    generally,    the    tide    EMI- 
NENT   DOMAIN. 

49.  Same;  strict  compliance  required. 
—Ronkendorff  v.  Taylor,  4  Pet.  349,  359, 
7   L,   Ed.   882. 
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guilty.50  It  was  not  the  purpose  nor  the  effect  of  the  due  process  clause  of  the 
fourteenth  amendment  to  deprive  the  states  of  this  power  nor  to  in  any  manner 
limit  their  discretion  in  the  matter  of  defining  and  punishing  crime  and  regulating 
criminal  procedure,  save  only  to  require  a  conformity  to  certain  fundamental 
principles  heretofore  mentioned.51  While  recognizing,  therefore,  the  impos- 
sibility of  framing  a  general  proposition  that  will  embrace  every  variation  of 
statement  and  shade  of  meaning  to  be  found  in  the  cases,  it  may  be  said  that  by 
the  fourteenth  amendment  the  powers  of  the  states  in  dealing  with  crime  within 
their  borders  are  not  limited,  except  with  respect  to  certain  fundamental  prin- 
ciples (as  that  no  state  shall  deprive  particular  persons  or  classes  of  persons  of 
equal  and  impartial  justice  under  the  law)  ;  that  law  in  its  regular  course  of  ad- 
ministration through  the  courts  of  justice,  and  under  the  ordinary  forms  of  crim- 
inal procedure,  is  due  process,  and  when  secured  by  the  law  of  the  state,  the  con- 
stitutional requirement  is  satisfied ;  and  that  due  process  <o  secured  by  laws 
operating  on  all  alike,  and  not  subjecting  the  individual  to  .e  arbitrary  exercise 
of  the  powers  of  government,  unrestrained  by  the  established  principles  of  private 
right  and  distributive  justice.52 

Common-Law  Offenses. — Whether  or  not  a  given  act  is  a  common-law  of- 
fense indictable  and  punishable  under  the  law  of  tire  state,  even  in  the  absence  of 
a  statute  defining  and  punishing  it  as  such,  is  a  question  for  the  state  courts,  and 
involves  no  question  of  due  process  of  law.53 

States  Not  Restricted  to  Common-Law  Procedure. — See  ante,  "Gener- 


50.  Power  to  define  and  punish  crime 
reserved  to  the  states. — See  the  title  CON- 
STITUTIONAL LAW,  vol.  4,  p.  170; 
CRIMINAL   LAW,   vol.   5,  pp.   52,   105. 

51.  Same;  effect  of  fourteenth  amend- 
ment.— See  ante,  "Requires  Conformity 
to  Fundamental  Principles,''  II,  C,  4,  et 
seq.;  "Generally,"  VI,  A,  8,  a,  (1);  "Limi- 
tations upon  Power  of  State  to  Adopt  Its 
O^n  Laws  and  to  Change  Same  at  Pleas- 
ure,"' VI,  A,  8,  a,  (2);  "Fundamental 
Rights  and  Principles  Not  to  Be  Ignored, 
nor  Specific  and  Applicable  Provisions  of 
the  Constitution,"  VI,  A,  8,  a,  (2),  (c); 
"Each  State  Prescribes  Its  Own  Proce- 
dure,"  VI,  E,  1,  a;  "Limitations  upon  Leg- 
islative Powers  with  Respect  to  Remedies 
and  Forms  of  Procedure,"  VI,  E,  1,  f,  et 
seq. 

52.  When  requirements  of  due  process 
satisfied;  general  statement. — Hurtado  v. 
California,  110  U.  S.  516,  535,  28  L  Ed. 
232;  Ker  v.  Illinois,  119  U.  S.  436.  440,  30 
L.  Ed.  421;  Dent  v.  West  Virginia,  129  V 
S.  114.  32  L  Ed.  023;  In  re  Kemmlcr.  136 
U.  S.  436,  34  L.  Ed.  519;  Caldwell  V. 
Texas,  137  U.  S.  692,  697,  34  L  Ed.  816 
(reaffirmed  in  Caldwell  v.  Texas,  141  U. 
S.  209.  35  L.  Ed.  718);  Leeper  v.  Texas, 
139  l'    S.   162.  467,  35  L.  Ed.  225;   Hallinger 

Davis,  146  U.  S.  314,  36  L.  Ed.  986; 
McNulty  v.  California.  149  U.  S.  645,  37  L. 
Ed.  882;  Miller  v.  Texas.  153  U.  S.  535, 
-  1,  Ed.  812;  Gibson  7'.  Mississippi, 
162  V.  S  565,  591,  40  L  Ed.  iot:»;  Bolln 
-'.  Nebraska,  176  U.  S.  83,  86,  44  L.  Ed. 
3«2;  Maxwell  v.  Dow,  176  U.  S.  581.  603, 
44  L  I'd.  597.  See.  also,  the  cross  rcfer- 
ences   in   tin-  preceding  footnote. 

There  i*-  no  denial  of  flue  proces-  of 
law  in  criminal  proceedings  where  they 
arc    conducted    under    the    ordinary    forms 


of  criminal  prosecutions.  Miller  v.  Texas, 
153   U.    S.   535,   539,  3S   L-   Ed.   812. 

"The  'due  process  of  law'  here  guaran- 
teed is  complied  with  when  the  party  is 
regularly  indicted  by  the  proper  grand 
jury  in  the  state  court,  has  a  trial  accord- 
ing to  the  forms  and  modes  prescribed 
for  such  trials,  and  when,  in  that  trial 
and  proceedings,  he  is  deprived  of  no 
rights  to  which  he  is  lawfully  entitled." 
Ker  v.  Illinois,  119  U.  S.  436,  440,  30  L 
Ed.  421. 

Power  to  define  and  punish  contempts. 
— "If  a  state  should  see  fit  to  provide  in 
its  constitution  that  conduct  otherwise 
amounting  to  a  contempt  should  be 
punishable  as  such  if  occurring  at  any 
time  while  the  court  affected  retained 
authority  to  modify  its  judgment,  the 
fourteenth  amendment  would  not  forbid. 
The  only  question  for  this  court  is  the 
power  of  the  state.  Virginia  v.  Rives, 
100  U.  S.  313,  318.  25  L.  Ed.  667;  Missouri 
v.  Dockery,  191  U.  S.  165,  171,  48  L.  Ed. 
133."  Patterson  v.  Colorado,  205  U.  S. 
454.  460,  51  L   Ed.  879. 

53.  Power  of  states  as  to  common  law 
offences. —  Howard  v.  Fleming,  191  TJ.  S. 
126.    135.  48   L.   Ed.   121. 

The  decision  of  a  state  supreme  court 
that,  even  in  the  absence  of  a  statute  de- 
fining the  offense,  a  conspiracy  to  defraud 
is  a  common-law  offense,  and  as  such  in- 
dictable and  punishable  in  the  courts  of 
the  state  under  the  law  and  practice  pre- 
vailing therein,  is  conclusive  upon  the 
federal  supreme  court,  and  the  parties 
indicted  and  punished  cannot  successfully 
contend  that  they  were  deprived  of  their 
liberty  without  due  process  of  law.  How- 
ard v.  Fleming,  191  U.  S.  126,  135,  48  L 
Ed.  121. 
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ally;  Prescribed  by  Acts  of  Congress  and  by  the  States,"  II,  C,  1;  ''Generally," 
VI,  A,  8,  a,  (1)  ;  States  Not  Restricted  to  Common-Law  Methods;  Due  Process 
Not  Determined  by  Matter  of  Age,"  VI,  E,  1,  d. 

b.  As  Requiring  Equal  and  Impartial  Justice. — See  ante,  "As  Guaranteeing 
Equal  and  Impartial  Justice  to  All  Persons,"  VI,  E,  2,  et  seq.  Sec,  also,  the  title 
Constitutional  Law,  vol.  4,  pp.  383,  390. 

Offense  Must  Be  a  Crime  under  the  Law. — It  is  the  birthright  of  every 
American  citizen,  when  charged  with  crime,  to  be  tried  and  punished  according 
to  law.54  If  the  means  provided  by  law  for  the  purpose  of  convicting  of,  and 
punishing  for,  offenses  against  the  laws  are  ineffectual,  there  is  an  immunity 
from  punishment,  no  matter  how  great  an  offender  the  individual  may  be,  or  how 
much  his  crimes  may  have  shocked  the  sense  of  justice  of  the  country,  or  en- 
dangered  its   safety.55 

c.  As  Requiring  Full  Judicial  Trial;  Summary  Proceedings. — See  ante,  "Judi- 
cial Proceeding  Not  Always  Required,"  VI,  E.  1,  f,  (2),  note.  See,  also,  the  titles 
Constitutional  Law,  vol.  4,  p.  501 ;  Justices  of  the  Peace;  Motions. 

d.  As  Requiring  a  Competent  Tribunal. — See  ante,  "Generally;  Requirement 
Satisfied  by  Regular  Course  of  Proceedings  before  a  Competent  Tribunal,"  VI, 
E,  1,  f,   (1),  note.     See,  also,  the  titles  Criminal  Law,  ante,  p.  113;  Judges. 

As  to  trial  before  a  de  facto  judge,  see  ante,  "Generally;  Requirement 
Satisfied  by  Regular  Course  of  Proceedings  before  a  Competent  Tribunal,"  VI, 
E.  1,  f,  (1),  note. 

As  to  trial  before  a  military  commission,  see  the  title  Constitutional 
Law,  vol.  4,  p.  501. 

e.  As  Securing  the  Benefit  of  the  First  Ten  Amendments  to  the  Accused  in  a 
State  Court. — See  the  title  Constitutional  Law,  vol.  4.  p.  140. 

f.  Due  Process  as  Requiring  an  Indictment  by  a  Grand  Jury;  Xnmber  of 
Grand  Jurors. — An  indictment  or  presentment  by  a  grand  jury,  as  known  to  the 
common  law  of  England,  is  not  essential  to  that  "due  process  of  law,"  when 
applied  to  prosecutions  for  felonies,  which  is  secured  and  guaranteed  by  the  four- 
teenth amendment  of  the  constitution  of  the  United  States,  and  accordingly  it 
is  not  forbidden  to  the  states  respectively  to  dispense  with  indictments  in  the 
administration  of  criminal  law.  The  substitution  for  a  presentment  or  indictment 
by  a  grand  jury  of  the  proceeding  by  information,  after  examination  and  com- 
mitment by  a  magistrate,  certifying  to  the  probable  guilt  of  the  defendant,  with 
the  right  on  his  part  to  the  aid  of  counsel  and  to  the  cross-examination  of  the 
witnesses  produced  for  the  prosecution,  is  due  process  of  law.56 


54.  Offense  must  be  a  crime  under  the 
law. — Ex  parte  Milligan,  4  Wall.  2,  119, 
18  L.   Ed.  281. 

55.  Must  be  convicted  and  punished 
under  authority  of  law. — Ex  parte  Milli- 
gan.      Wall.  2.  119,  18  L.   Ed.  281. 

56.  Due  process  as  requiring  indictment 
by  grand  jury. — Hurtado  v.  California, 
110  U.  S.  516,  538.  28  L-  Ed.  232;  P.arbier 
V.  Connolly,  113  U.  S.  27,  28  L.  Ed.  923; 
Ex  parte  Bain,  121  U.  S.  1,  12,  30  L.  Ed. 
849;  In  re  Kemmler,  136  U.  S.  436.  34  L. 
Ed.  519;  Tn  re  Converse,  137  U.  S.  624,  34 
L.  Ed.  796;  Caldwell  v.  Texas.  137  U.  S. 
692.  34  L-  Ed.  816  (reaffirmed  in  Caldwell 
v.  Texas.  141  U.  S.  209.  35  L.  Ed.  718); 
Leeper  v.  Texas,  139  U.  S.  462,  35  L.  Ed. 
225;  Hallinger  v.  Davis,  146  U.  S.  314,  36 
L.  Ed.  986;  McNulty  7-.  California,  149 
U.  S.  645,  648,  37  L.  Ed.  882;  Vincent  v. 
California,  149  U.  S.  648,  37  L.  Ed.  884; 
Hodgson  v.  Vermont,  168  U.  S.  262,  272, 
42  L-  Ed.  461 ;  Brown  v.  New  Jersey,  175  U. 
S.     172,     175,     44     L.     Ed.     119;     Bolln     v. 


Nebraska,  176  U.  S.  83,  89,  44  L.  Ed.  382; 
Maxwell  v.  Dow,  176  U.  S.  581,  604.  44  L. 
Ed.  597;  West  v.  Louisiana,  194  U.  S.  258, 
263.  48  L.    Ed.  965. 

As  the  fifth  amendment  makes  specific 
and  express  provision  for  perpetuating  the 
institution  of  the  grand  jury,  the  natural 
and  obvious  inference  is  that,  in  the  sense 
of  the  constitution,  ''due  process  of  law" 
was  not  meant  or  intended  to  include,  ex 
vi  termini!  the  institution  and  procedure 
of  a  grand  jury  in  anv  case.  Hallinger  v. 
Davis,  146  U.  S.  314."  323,  36  L.  Ed.  986; 
Hurtado  v.  California,  110  U.  S.  516,  534, 
28  L.  Ed.  232.  Accord:  In  re  Kemmler, 
136  U.   S.  436.  448.  .!  1    L.    Ed.    519. 

The  conclusion  is  equally  irresistible 
that  when  the  same  phrase  was  employed 
in  the  fourteenth  amendment  to  re- 
strain the  action  of  the  states,  it  was 
used  in  the  same  sense  and  with  no 
greater  extent;  and  that  if  in  the  adop- 
tion of  that  amendment  it  had  been  part 
of   its    purpose    to    perpetuate    the    institu- 
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In  the  Federal  Courts. — But :  "While  many  states  in  the  exercise  of  their 
undoubted  sovereignty  have  provided  for  trials  of  criminal  offenses  upon  infor- 
mation filed  by  the  prosecuting  officer  and  without  any  previous  inquiry  or  action 
by  a  grand  jury,  the  national  constitution,  in  its  solicitude  for  the  protection  of 
the  individual,  requires  an  indictment  as  a  prerequisite  to  a  trial.  The  grand 
jury  is  a  body  known  to  the  common  law,  to  which  is  committed  the  duty  of 
inquiring  whether  there  be  probable  cause  to  believe  the  defendant  guilty  of  the 
offense  charged."57 

Number  of  Grand  Jurors. — The  power  to  dispense  with  the  grand  jury 
system  altogether  includes  of  course  the  power  to  provide  for  a  grand  jury  con- 
sisting of  a  less  number  than  was  required  at  common  law.58 

g.  Due  Process  in  the  Arrest  of  the  Accused — (1)  Generally. See,  generally, 
the  title  Arrest,  vol.  2,  p.  541. 

(2)  Arrest  by  State  Officer  upon  Request  of  Foreign  Consul. — A  state  con- 
stitutional provision  that  no  person  shall  be  deprived  of  his  liberty  without  due 
process  of  law  is  not  violated  by  the  act  of  the  chief  of  police  of  one  of  the  mu- 
nicipalities of  the  state  in  voluntarily  arresting  a  deserting  seaman  upon  a  requi- 
sition issued  by  a  French  consul  under  the  alleged  authority  of  the  treaty  of 
1853,  notwithstanding  the  treaty  actually  provides  that  the  requisition  shall  be 
made  to  some  court,  judge  or  commissioner  of  the  United  States  and  that  the 
arrest  shall  be  made  by  a  United  States  marshal.  So  far  as  the  state  constitu- 
tional provision  is  concerned,  the  arrest  is  not  illegal  upon  that  ground.59 


tion  of  the  grand  jury  in  all  the  states, 
it  would  have  embodied,  as  did  the  fifth 
amendment,  express  declarations  to  that 
effect.  Hurtado  v.  California.  110  U.  S. 
516,  535,  28  L-  Ed.  232;  In  re  Kemmler, 
136  U.  S.  436,  448,  34  L,  Ed.  519;  Hallinger 
V.  Davis,  146  TJ.  S.  314,  323,  36  L.   Ed.  986. 

Whether  in  case  of  an  infamous  crime 
the  accused  shall  be  tried  only  after  pre- 
sentment or  indictment  by  a  grand  jury 
is  a  matter  wholly  under  the  control  of 
the  state,  it  is  not  required  by  due  proc- 
ess of  law.  Caldwell  v.  Texas,  137  U. 
S.  692,  34  L.  Ed.  816  (reaffirmed  in  Cald- 
well v.  Texas,  141  U.  S.  209,  35  L.  Ed. 
718);  Leeper  v.  Texas,  139  U.  S.  462,  35 
L.  Ed.  225;  Maxwell  v.  Dow,  176  U.  S. 
581,  604,  44   L.   Ed.  597. 

"The  objection  that  the  proceeding  by 
information  does  not  amount  to  due  proc- 
ess of  law  has  been  heretofore  overruled, 
and  must  be  regarded  as  settled  by  the 
case  of  Hurtado  v.  California,  110  U.  S. 
516,  28  L.  Ed.  232.  The  case  has  since 
been  frequently  approved.  Hallinger  v. 
Davis,  146  U.  S.  314,  322,  36  L.  Ed.  986; 
McNulty  v.  California,  149  U.  S.  645.  37 
L.  Ed.  882;  Hodgson  v.  Vermont,  168  U. 
S.  262,  272,  42  L-  Ed.  461;  Holden  v. 
Hardy,  169  U.  S-  366,  384,  42  L.  Ed.  780; 
Brown  v.  New  Jersey,  175  U.  S.  172.  176, 
44  L.  Ed.  119;  Bollen  v.  Nebraska,  176  U. 
S.  83,  44  L.  Ed.  382."  Maxwell  v.  Dow, 
176  U.   S.   581,  584.    It    I..    Ed.  597. 

Constitutional  provision  self-executing. 
— A  provision  of  the  constitution  oi 
Idaho,  providing  for  the  prosecution  of 
felonies  by  information,  was  held  to  be 
so  far  self-executing  thai  a  person  con- 
victed under  a  prosecution  begun  by  in- 
formation could,  be  -aid  to  have  been  de- 
nied di  of  law.  Davis  v.  Burke, 
IT'.i    I".   S.   399,  408,  45    I,.    Ed.  249. 


57.  In  the  federal  courts. — Beavers  v. 
Henkel,    194    U.    S.    73,    84,    48   L.    Ed.    882. 

58.  Number  of  grand  jurors. — Talton 
v.  Mayes,  163  U.  5.  376,  384,  41  L.  Ed.  196. 
See,  also,  the  title   GRAND  JURY. 

Same,  in  courts  of  Indian  nation. — The 
claim  that  in  a  prosecution  in  the  courts 
of  the  Cherokee  Nation,  the  finding  of 
an  indictment  by  a  grand  jury  of  less  than 
thirteen  violates  the  due  process  clause 
of  the  fourteenth  amendment,  is  con- 
clusively answered  by  Hurtado  v.  Cali- 
fornia, 110  U.  S.  516,  28  L.  Ed.  232,  and 
McNulty  v.  California,  149  U.  S.  645,  37 
L.  Ed.  882;  Talton  v.  Mayes,  163  U.  S. 
376,  384,  41  L-  Ed.  196.  Accord:  Nord- 
strom v.  Washington  State  (Mem.),  164  U. 
•  S.  705,  41  L.  Ed.   1183. 

Upon  transfer  of  case  from  territorial 
to  federal  courts.— It  is  otherwise  as  to 
an  indictment  found  in  a  territorial  court, 
after  the  erection  of  the  territory  into 
a  state.  The  territorial  court  then  having 
ceased  to  exist,  the  indictment  of  the 
prisoner  in  that  court  and  all  other  pro- 
ceedings against  him  therein,  are  coram 
non  judice  and  void,  and  congress  cannot 
authorize  the  transfer  of  the  case  to  the 
federal  courts  to  be  there  proceeded  on 
upon  such  indictment,  since  an  indict- 
ment upon  which  a  prisoner  can  be  held 
to  answer  in  the  federal  courts  must  be 
found  by  a  grand  jury  impaneled  and 
sworn  in  pursuance  of  law,  and  before  a 
court  of  competent  jurisdiction.  Forsyth 
7'.  United  States,  9  How.  571,  577,  13  L. 
Ed.  262. 

59.  Arrest  by  state  officer  upon  request 
of  foreign  consul. — Dallemagne  v.  Moisan, 
197  U.  S.  169.  49  L.  I-'.d.  709.  See.  also, 
I  obtrtson  v.  Baldwin,  165  U.  S.  275,  41 
L.   Ed.  715. 
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h.  Effect  of  Illegal  Arrest  or  Capture  upon  Subsequent  Proceedings. — This 
question  has  arisen  in  a  number  of  cases  in  which  the  accused,  having  been 
charged  with  being  a  fugitive  from  justice,  was  forcibly  or  fraudulently,  either 
through  the  acts  of  private  persons,  or  through  the  connivance  and  collusion  of 
duly  constituted  authority,  taken  from  the  state  or  country  in  which  he  was 
found  and  returned  to  the  state  from  which  he  was  alleged  to  have  fled.  In 
such  cases  the  rule  is  that  after  the  accused  has  been  returned  to  the  state 
from  which  he  is  alleged  to  have  fled,  and  is  there  held  under  the  legal  process 
of  the  courts  of  that  state,  it  is  not  a  proper  subject  of  inquiry,  on  the  trial  of 
the  case,  to  examine  into  the  details  of  the  proceedings  by  which  the  demand 
was  made  by  the  one  state  and  the  manner  in  which  it  was  responded  to  by  the 
other.  Neither  will  a  habeas  corpus  from  the  federal  courts  lie  in  favor  of  the 
accused  in  such  case  upon  the  ground  that  he  is  deprived  of  his  liberty  without 
due  process  of  law.60 


60.  Effect  of  illegal  arrest  upon  subse- 
quent proceedings. — Ker  v.  Illinois,  119 
U.  S.  436,  30  L.  Ed.  421;  Mahon  v.  Justice, 
127  U.  S.  700,  32  L.  Ed.  283;  Cook  v. 
Hart,  146  U.  S.  183,  36  I_.  Ed.  934;  Petti- 
bone  V.  Nichols,  203  U.  S.  192,  51  L.  Ed. 
148;  Moyer  v.  Nichols,  203  U.  S.  221,  51 
L.  Ed.  160. 

"When  the  governor  of  one  state 
voluntarily  surrenders  a  fugitive  from 
justice  to  another  state  to  answer  for 
his  alleged  offenses,  it  is  hardly  a  proper 
subject  of  inquiry  on  the  trial  of  the  case 
to  examine  into  the  details  of  the  pro- 
ceedings by  which  the  demand  was  made 
by  the  one  state  and  the  manner  in  which 
it  was  responded  to  by  the  other.  The 
case  does  not  stand,  when  the  party  is 
in  court  and  required  to  plead  to  an  in- 
dictment, as  it  would  have  stood  upon  a 
writ  of  habeas  corpus  in  California,  or 
in  any  states  through  which  he  was  car- 
ried in  the  progress  of  his  extradition, 
to  test  the  authority  by  which  he  was 
held."  Ker  v.  Illinois,  119  U.  S.  436, 
441.   30   L.    Ed.   421. 

So  a  fugitive  from  justice  who  is  kid- 
napped in  the  country  to  which  he  has 
fled  without  the  semblance  of  authority 
or  form  of  law  and  forcibly  compelled 
to  return  to  this  country  and  to  the  state 
in  which  the  offence  with  which  he  is 
charged  was  committed,  whatever  his 
rights  might  be  upon  a  habeas  corpus 
proceeding  before  trial  upon  the  merits, 
cannot,  after  he  has  been  indicted,  insist 
that  he  should  not  be  tried  at  all  for 
the  offense  charged  against  him  because 
he  was  arrested  and  held  in  custody  with- 
out due  process  of  law.  Ker  v.  Illinois, 
119  U.  S.  436,  444,  30  L.  Ed.  421;  Mahon 
v.  Justice,  127  U.  S.  700,  707,  32  L.  Ed. 
283.  And  see,  as  supporting  this  prop- 
osition, Ship  Richmond  v.  United  States, 
9   Cranch    102,   3    L.    Ed.   670. 

The  laws  of  the  United  States  do  not 
recognize  any  right  of  asylum,  on  the 
part  of  a  fugitive  from  justice  in  any 
state  to  which  he  has  fled;  nor  have  they 
made  any  provision  for  the  return  of  par- 
ties who,  by  violence  and  without  lawful 
authority,  have  been  abducted  from  a 
state.     Whatever   effect   may  be   given   by 


the  state  court  to  the  illegal  mode  in 
which  the  defendant  was  brought  from 
another  state,  no  right,  secured  under  the 
constitution  or  laws  of  the  United  States, 
was  violated  by  his  arrest  in  Kentucky, 
and  imprisonment  there,  upon  the  indict- 
ments found  against  him  for  murder  in 
that  state.  Mahon  v.  Justice,  127  U.  S. 
700,  715,  32  L.  Ed.  283;  Ker  v.  Illinois, 
119   U.   S.   436,  437,  30  L.   Ed.  421. 

"The  accused  had  the  right  while  in 
West  Virginia  of  insisting  that  he  should 
not  be  surrendered  to  the  governor  of 
Kentucky  by  the  governor  of  West  Vir- 
ginia, except  in  pursuance  of  the  acts  of 
congress,  and  that  he  was  entitled  to 
release  from  any  arrest  in  that  state  not 
made  in  accordance  with  them;  but  hav- 
ing been  subsequently  arrested  in  Ken- 
tucky under  the  writs  issued  on  the  in- 
dictments against  him,  the  question  is  not 
as  to  the  validity  of  the  proceeding  in 
West  Virginia,  but  as  to  the  legality  of 
his  detention  in  Kentucky."  Mahon  v. 
Justice,   127  U.   S.  700,   706,  32   L.    Ed.   283. 

The  fourteenth  amendment  has  no  bear- 
ing upon  the  subject.  Assuming,  what  is 
not  conceded,  that  the  fugitive  has  a  right 
of  asylum  in  West  Virginia,  the  state  of 
Kentucky  has  passed  no  law  which  in- 
fringes upon  that  right  or  upon  any  right 
or  privilege  or  immunity  which  the  ac- 
cused can  claim  under  the  constitution  of 
the  United  States.  The  law  of  that  state 
which  is  enforced  is  a  law  for  the  punish- 
ment of  the  crime  of  murder,  and  she  has 
merely  sought  to  enforce  it  by  her  offi- 
cers under  process  executed  within  her 
territory.  She  did  not  authorize  the  un- 
lawful abduction  of  the  prisoner  from 
West  Virginia.  Mahon  v.  Justice,  127  U. 
S.    700,   707,   32    L.    Ed.   283. 

"We  do  not  intend  to  say  that  there 
may  not  be  proceedings  previous  to  the 
trial,  in  regard  to  which  the  prisoner 
could  invoke  in  some  manner  the  pro- 
visions of  this  clause  of  the  Constitution, 
but,  for  mere  irregularities  in  the  manner 
in  which  he  may  be  brought  into  the  cus 
tody  of  the  law,  we  do  not  think  he  is 
entitled  to  say  that  he  should  nol  be  tried 
at  all  for  the  crime  with  which  he  is 
charged  in  a  regular  indictment.      He  may 
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i.  Form  and  Sufficiency  of  Indictment. — What  shall  constitute  a  proper  and 
sufficient  indictment  against  an  accused  in  a  state  court  is  a  matter  within  the 
power  of  the  state  to  prescribe,  and  no  question  of  repugnancy  to  the  federal  con- 
stitution can  be  fairly  said  to  arise  when  the  inquiry  of  the  state  court  is  directed 
to  the  sufficiency  of  an  indictment  in  the  ordinary  administration  of  criminal  law, 
and  the  statutes  authorizing  the  form  of  indictment  pursued  are  not  obviously 
violative  of  the  fundamental  principles  above  mentioned.01 

Sufficiency  of  Indictment  as  Tested  by  State  Law. — See  ante,  "Decision 
of  State  Court  Conclusive  as  to  Whether  Act  or  Proceeding  Was  in  Conformity 
to  State  Law  and  Practice,"  VI,  B,  4. 

j.    Presence  of  Accused  at  the  Trial. — See  the  title  Criminal  Law,  vol.  5,  p. 

114. 

k.  Due  Process  in  the  Granting  and  Refusing  of  Motions,  Challenges,  etc. — 
See  the  titles  Evidence;  Grand  Jury;  Jury;  Motions. 

1.    Jury  Trial  Xot  Essential;    'Number,  Qualification,  and  Selection  of  Jurors 
—See    ante,   "As    Requiring    Trial    by  Jury,"   VI,    E,    9.     And    see,    generalh , 
the  title  Jury. 

Number  and  Qualification  of  Jurors. — "The  right  to  be  proceeded  agains; 
only  by  indictment,  and  the  right  to  a  trial  by  twelve  jurors,  are  of  the  samj 
nature,  and  are  subject  to  the  same  judgment,  and  the  people  in  the  several  states 
have  the  same  right  to  provide  by  their  organic  law  for  the  change  of  both  or 
either.""2 

Selection  of  Jury;  Trial  by  Struck  Jury. — Within  any  and  all  definitions 


be  arrested  for  a  very  heinous  offence  by 
persons    without   any    warrant,   or   without 
any   previous   complaint,   and   brought   be- 
fore a   proper   officer,   and   this  may  be   in 
some  sense  said  to  be  'without  due  proc- 
ess    of    law.'       But    it    would     hardly    be 
claimed,   that   after   the   case   had  been   in- 
vestigated and   the  defendant  held   by   the 
proper     authorities     to     answer     for     the 
crime,    he    could    plead    that    he    was    first 
arrested     'without     due     process     of    law.' 
So   here,   when    found   within   the   jurisdic- 
tion  of  the   state   of   Illinois   and   liable   to 
answer    for    a    crime    against    the    laws    of 
that    state,    unless    there    was    some    posi- 
tive   provision    of    the    constitution    or    of 
the  laws  of  this  country  violated  in  bring- 
ing him   into   court,   it   is   not   easy   to    see 
how  he   can    say   that  he   is  there  'without 
due   process   of   law,'   within  the   meaning 
of    the    constitutional    provision."      Ker   v. 
Illinois.   119   U.    vS.   436,   440,   30    E.    F.d.    421. 
61.    Form  and   sufficiency  of  ind'etment 
in  state  court  determined  by  state  law. — 
Caldwell  v.  Texas,    L37  U.  S.  692,  697.:'.!  E. 
Ed    816   (reaffirmed   in   Caldwell  v.  Texas, 
141    U.    S.    209,    35    L.    Ed.    718);    Davis    7'. 
Texas,   139    U.    S.    651,   652,    35    L.    Ed.    300; 
Davis  v.  Utah,  151  U.  S.  262,  266,  38  L.  I'd. 
153;    Bergemann  v.   Backer,   157  U.   S.   655, 
;9   L     Ed.   845;    Moore  v.   Missouri.    159    I   . 
S     073,    679,    40    E.     Ed.    301;     Hodgson    7'. 
Vermont,  168  U.  S.  262.42  L-  Ed.  461  ;  How- 
ard 7'.    Fleming.    191    U.    S.    126,    L35,    48   E. 
Ed     121;    Barrington    7'.    Missouri,    205    U. 
S    483    487,  51    E.    Ed.   890.     See,  generally, 
the    title    TNDTCTMKnTS,    INFORM  V 
TIONS,  PRESENTMENTS  AND  COM 
PLAINTS.       And     see    ante,    "Fourteenth 
Amendment    Does    Not    Make    Observance 
of  State  Law  a  Requisite  of  Due  Process," 
VI,  B,  l. 


Having  jurisdiction  of  the  offense 
charged  and  of  the  accused,  it  was  for  the 
state  courts  to  determine  whether  an  in- 
dictment sufficiently  charged  the  crime 
of  murder  in  the  first  degree.  Caldwell  7'. 
Texas,  137  U.  S.  692,  698,  34  L.  Ed.  816; 
Bergemann  7'.  Backer,  157  U.  S.  655,  39 
L.  Ed.  845;  Kohl  v.  Lehlback,  1G0  U.  S. 
293,  296,   40   L-   Ed.   432. 

Indictment  charging  common-law  of- 
fense.— Whether  or  not  an  indictment  in 
a  state  court  charging  a  common-law  of- 
fense against  the  state  is  sufficient  is  a 
question  for  the  state  courts,  and  the  per- 
son indicted  cannot  successfully  claim  that 
he  was  deprived  of  his  liberty  without 
due  process  upon  the  ground  that  the  in- 
dictment did  not  sufficiently  charge  the 
offense.  Howard  v.  Fleming,  191  U.  S. 
126,  135,  48  L.  Ed.  121.  Accord:  Caldwell 
v.  Texas,  137  U.  S.  692,  34  L.  Ed.  816  (re- 
affirmed in  Caldwell  7'.  Texas,  141  \5.  S. 
209,  35  L.  Ed.  718);  Davis  7'.  Texas, 
L39  U.  S.  651.  35  L.  Ed.  300;  Bergemann 
7'.  Backer,  157  U.  S.  655,  39  E.  Ed.  845. 
See.  generally,  the  title  INDICTMENTS, 
INFORMATIONS,  PRESENTM  ENTS 
AXD   COMPLAINTS. 

62.  Number  and  qualification  of  jurors; 
state  may  prescribe. — Maxwell  v.  Dow, 
176  U.  S.  581,  604,  44  E.  Ed.  597;  Brown  7'. 
New  Jersey,  175  U.  S.  172,  170,  44  L  Ed. 
119. 

The  questions  whether  a  trial  in  criminal 
cases  not  capital  shall  be  by  a  jury  com- 
posed of  eight  instead  of  twelve  jurors. 
and  whether  in  case  of  an  infamous  crime 
a  person  shall  only  be  liable  to  be  tried 
after  presentment  or  indictment  of  a  grand 
jury,  are  eminently  proper  to  be  deter- 
mined by  the  citizens  of  each  state  for 
themselves,   and   do   not   come    within    the 
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of  due  process,  trial  by  a  struck  jury  must,  when  authorized  by  a  statute,  \ 
under  the  constitution  of  the  state,  be  adjudged  due  process.     Whether  bettei    or 
not  than  any  other  method,  it  is  certainly  a  fair  and  reasonable  waj   of  secu 
an  impartial  jury,  and  when  provided   for  by  the  laws  of  the  state,  thai   is  all 
that  due  process  in  this  respect  requires.63 

Validity  of  Statute  Exempting  Certain  Classes  from  Jury  Service.  — 
The  due  process  clause  of  the  fourteenth  amendment  does  not  prohibit  a  state 
from  exempting  and  excluding  from  jury  service  certain  classes  of  citizens  n 
the  bona  fide  ground  that  it  is  for  the  good  of  the  community  that  their  reg 
work  should  not  be  interrupted.  Thus,  the  exemption  of  lawyer-,  ministers  of  t.ie 
gospel,  doctors  and  engineers  of  railroad  trains  is  of  old  standing  and  not  un- 
common  in   the   United    States.64 

Effect  of  Excluding  Competent  Juror.— A  defendant  in  a  state  court  is  not 
denied  due  process  of  law  by  reason  of  the  fact  that  certain  persons  liable  to  jury 
duty  under  the  state  laws  are  excluded  from  the  venire,  if  a  sufficient  number  of 
unexceptional  persons  are  present.65  The  right  to  challenge  is  the  right  to  re- 
ject, and  not  the  right  to  select  a  juror;  and  if  from  those  who  remain  an  impar- 
tial jury  is  obtained,  the  constitutional  right  of  the  accused  is  maintained.66 

Permitting  Unqualified  Persons  to  Serve  as  Jurors. — Permitting  an  un- 
qualified person,  as  for  example,  an  alien,  to  serve  upon  a  trial  jury,  is  not  a 
denial  of  due  process  of  law,  since  due  process  does  not  necessarily  require  a 
conformity  to  state  law  and  practice.67 

be  drawn  from  the  remaining  forty-eight 
names  in  the  usual  way,  but  the  defend- 
ant to  have  only  five  peremptory  chal- 
lenges instead  of  twenty,  as  in  the  case 
of  trial  before  an  ordinary  jury,  is  not 
unconstitutional  as  violating  the  due  proc- 
ess clause  of  the  fourteenth  amendment. 
Brown  v.  New  Jersey,  175  U.  S  172  44 
L.  Ed.  119. 

64.  Exempting     certain     clashes     from 
jury  service.— Rawlins  v.   Georgia,   201   U 
S.   638,  640,   50   L-   Ed.   899. 

65.  Excluding  competent  juror. — Raw- 
lins v.  Georgia,  201  U.  S.  638,  640,  50  L- 
Ed.  899. 

66.  The  right  to  challenge,  the  right 
to  reject,  not  the  right  to  select,  a  juror. 
— Howard  v.  Kentucky,  200  U.  S.  164, 
173,  174,  50  L-  Ed.  421.  Accord:  Hayes  ;. 
Alissouri,  120  U.  S.  68,  30  L.  Ed.  5 
Northern  Pac.  R.  Co.  v.  Herbert,  116  U. 
S.  642,  29  L-  Ed.  755;  Brown  v.  New  Jer- 
sey,  175  U.   S.    172,   44    L.    Ed.    119. 

The  discharge  of  a  juror  before  he  was 
sworn,  and  the  absence  of  the  plaintiff 
in  error  from  the  examination  of  the 
juror  by  the  presiding  judge,  the  plain- 
tiff in  error  having  consented  through 
his  counsel  to  the  examination,  and  tl 
being  no  intimation  that  the  juror  selected 
in  place  of  the  one  discharged  was  not 
as  competent  as  he,  and  no  intimation 
that  the  accused  was  not  tried  by  an 
impartial  jury,  did  n<>t  involve  anj  denial 
of  the  due  process  of  law  guaranteed  by 
the  fourteenth  amendment.  Howard  v. 
Kentucky,  200  U.  S.  164.  17::,  i:t.  50  E. 
Ed.    421. 

67.  Permitting  unqualified  person  to 
serve  as  juror.— Kohl  v.  Lehlback,  160 
U.  S.  293,  301,  302,  40  L.  Ed.  432.  See, 
also,  United  States  v.  Gale,  it»9  U.  S.  65, 
72,  27  L.    Ed.   857. 


due  process  clause  of  the  fourteenth 
amendment,  so  long  as  all  persons  within 
the  jurisdiction  of  the  state  are  made 
iiable  to  be  proceeded  against  by  the  same 
kind  of  procedure  and  to  have  the  same 
kind  of  trial,  and  the  equal  protection 
of  the  laws  is  secured  to  them.  Caldwell 
V.  Texas,  137  U.  S.  692,  34  L.  Ed.  816; 
Leeper  v.  Texas,  139  U.  S.  462,  35  L.  Ed. 
225;  Maxwell  V.  Dow,  176  U.  S.  581,  604, 
44  L.   Ed.   597. 

"We  have  held,  Hurtado  v.  California, 
110  U.  S.  516,  28  L.  Ed.  232,  that  the 
words  'due  process  of  law,'  in  the  four- 
teenth amendment,  do  not  require  an  in- 
dictment by  a  grand  jury  in  the  prose- 
cution by  a  state  for  murder.  We  have 
also  held.  Maxwell  v.  Dow,  176  U.  S.  581, 
44  L.  Ed.  597,  that  the  trial  of  a  person 
in  a  state  court,  accused  as  a  criminal, 
by  a  jury  of  only  eight  persons  instead 
of  twelve,  and  his  subsequent  conviction 
and  imprisonment,  did  not  deprive  him 
of  his  liberty  without  due  process  of  law. 
See,  also,  Brown  v.  New  Jersey,  175  U.  S. 
172,  44  L-  Ed.  119,  as  to  a  struck  jury. 
In  these  cases  it  was  held  that  the  several 
rights  mentioned  in  them  were  not  those 
fundamental  ones  which  were  protected 
by  the  Federal  Constitution  when  pre- 
sented for  review  under  state  prosecu- 
tions." West  v.  Louisiana,  194  U.  S.  258, 
264.  48  L.   Ed.  965. 

63.  Trial  by  struck  jury. — Brown  v.  New 
Jersey,   175  U.   S.   172.    176,   44   L.    Ed.    119. 

The  New  Jersey  statute  which  permits 
the  court,  upon  motion  of  either  the  state 
or  the  defendant,  to  order  the  trial  to  be 
by  a  struck  jury,  apd  which  provides  that 
the  jury  shall  be  selected  by  the  judge 
selecting  the  names  of  ninety-six  persons 
in  their  places  of  abode,  from  which  the 
state  and  the  defendant  are  to  strike 
twenty-four   names  each,  the  jury  then  to 
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m.    Enjoining  Criminal  Acts. — See  the  title  Injunctions. 

n.  Due  Process  in  the  Admission  and  Exclusion  of  Ezndence. — It  is  within  the 
established  power  of  the  state  to  prescribe  the  evidence  which  is  to  be  received  in 
the  courts  of  its  own  government,68  and  also  the  nature  and  extent  of  the  legal 
presumption  to  be  deduced  from  a  given  state  of  facts,  subject  to  the  qualifica- 
tion that  the  accused  cannot  be  denied  any  fundamental  right.69  These  rules 
have  been  applied  to  statutes  making  the  possession  of  policy  slips  presumptive 
evidence  of  guilt,70  to  the  admissibility  of  evidence  obtained  from  the  defend- 
ant under  the  sweat  box  process,71  to  the  admission  of  evidence  under  a  state 
immunity  statute,72  to  the  admission  of  depositions  in  criminal  cases  where  the 
witness   could   not   be  produced   at  the   trial,73   to  the   refusal  of  a  continuance 


68.  States  to  prescribe  evidence  to  be 
received  in   state   court. — Fong  Yue   Ting 

V.  United  States,  149  U.-S.  698,  729,  37  L. 
Ed.  905;  Adams  v.  New  York,  192  U.  S. 
585.  599,  48  L.  Ed.  575.  See,  also,  ante, 
"Statutes    Affecting    Rules    of    Evidence," 

VI,  E.  12.  And  see  the  titles  CONSTI- 
TUTIONAL LAW,  vol.  4,  pp.  170,  391, 
448;    EVIDENCE. 

69.  Also  nature  and  extent  of  legal  pre- 
sumptions.— See  ante,  "Statutes  Respect- 
ing  Rules   of  Evidence,"  VI,   E,   12. 

70.  Possession  of  policy  slips  presump- 
tive evidence  of  guilt. — Adams  v.  New 
York,    192    U.    S.    585,    598,    48    L.    Ed.    575. 

The  law  of  the  state  of  New  York, 
Penal  Code,  §  344b,  which  makes  the 
possession  by  persons  other  than  a  pub- 
lic officer  of  papers  or  documents,  being 
the  record  of  chances  or  slips  in  what 
is  commonly  known  as  policy,  or  policy 
slips,  or  the  possession  of  any  paper,  print 
or  writing  commonly  used  in  playing 
or  promoting  the  game  of  policy,  pre- 
sumption of  possession  thereof  knowingly 
in  violation  of  §  344a,  is  not  a  violation 
of  the  fourteenth  amendment  to  the  con- 
stitution of  the  United  States  in  that  it 
deprives  a  citizen  of  his  liberty  and  prop- 
erty without  due  process  of  law.  Adams 
V.  New  York,  192  U.  S.  585,  598,  48  L 
Ed.   575. 

"The  policy  slips  are  property  of  an 
unusual  character,  and  not  likely,  par- 
ticularly in  large  quantities,  to  be  found 
in  the  possession  of  innocent  parties. 
Like  other  gambling  paraphernalia,  their 
possession  indicates  their  use  or  intended 
use,  and  may  well  raise  some  inference 
against  their  possessor  in  the  absence  of 
explanation.  Such  is  the  effect  of  this 
statute.  Tnnocent  persons  would  have  no 
trouble  in  explaining  the  possession  of 
these  tickets,  and  in  any  event  the  posses- 
sion is  only  prima  facie  evidence,  and 
the  party  is  permitted  to  produce  such 
testimony  as  will  show  the  truth  con- 
cerning the  possession  of  the  slips." 
Adams  v.  New  York,  192  U.  S.  585,  599, 
48    L.    Ed.    575. 

71.  Admissibility  of  evidence  obtained 
by  sweat  box  process. — Rarrington  v. 
Missouri,  205  U.  S.  483,  486,  487,  51  L.  Ed. 
890. 

Whether    evidence    obtained    from     the 
Eendant    under    the    sweat    box    process 


is  or  is  not  admissible  depends  upon  the 
law  of  the  state.  The  admission  of  such 
evidence  does  not  violate  any  fundamen- 
tal right  and  is  not  forbidden  by  the 
fourteenth  amendment.  Barrington  v. 
Missouri,  205  U.  S.  483,  486,  487,  51.  L.  Ed. 
890. 

72.  Self-incrimination;  state  immunity 
law.— Tack  v.  Kansas,  199  U.  S.  372,  50  L. 
Ed.  234.  See,  also,  the  title  CONSTITU- 
TIONAL LAW,   vol.   4,  p.   141. 

A  state  immunity  statute  which  com- 
pels a  witness  to  eivc  self-incriminating 
itstimony,  but  which  affords  full  immunity 
against  state  prosecution,  is  not  wanting 
in  due  process  of  law  because  of  the  im- 
possibility of  affording  protection  against 
the  use  of  the  evidence,  or  of  the  knowl- 
edge gained  from  the  evidence  given 
under  compulsion,  as  the  basis  of  a  pros- 
ecution in  the  federal  courts  for  the  vio- 
lation of  the  laws  of  the  United  States. 
Jack  v.  Kansas,  199  U.  S.  372,  50  L.  Ed. 
234. 

Although  the  Kansas  anti-trust  act, 
compelling  witnesses  to  testify  against 
themselves,  and  affording  full  immunity 
from  state  prosecution,  does  not  and 
could  not  afford  protection  against  the 
prosecution  in  the  federal  courts,  yet,  as 
construed  by  the  courts  of  that  state, 
witnesses  cannot  be  compelled  there- 
under to  testify  concerning  violations  of 
federal  law,  the  statute  is  not  void  as  vio-  . 
lating  the  fourteenth  amendment,  and  a 
witness  imprisoned  for  contempt  for  re-  , 
fusing  to  answer  incriminating  questions  , 
as  required  by  the  statute  was  not  de- 
prived of  his  liberty  without  due  process 
of  law.  Jack  v.  Kansas,  199  U.  S.  372,  50 
L.   Ed.  234. 

73.  Admission  of  deposition  in  criminal 
case;  denial  of  right  of  confrontation. — 
West  v.  Louisiana,  194  U.  S.  258,  48  L. 
Ed.  965.  See,  also,  Murray  v.  Louisiana, 
163   U.   S.   101,    107,   108,   41   L.    Ed.   87. 

An  accused  person  is  not  denied  due 
process  of  law,  as  guaranteed  by  the  four- 
teenth amendment,  by  the  admission  in 
evidence  against  him  of  a  deposition 
taken  in  his  presence  before  the  commit- 
ting magistrate  and  with  opportunity  to 
the  accused  to  cross  examine,  where  it  is 
made  to  appear  that  the  witness  has  since 
left  the  state  and  is  permanently  absent. 
Whatever  might  have  been   the  common- 
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where  a  material  witness  was  beyond  the  jurisdiction,74  to  the  action  of  a  state 
court  in  failing  to  cause  the  evidence  to  be  repeated  to  a  defendant  who  was  so 
deaf  as  to  be  unable  to  hear  without  the  use  of  a  trumpet,75  and  to  the  action  of 
the  trial  court  in  refusing  to  issue  a  subpoena  duces  tecum.70  For  further  illus- 
trations, see  the  titles  Evidence;  Inspection  and  Physical  Examination; 
Witnesses. 

o.  Instructions. — See  the  titles  Constitutional  Law,  vol.  4,  p.  529;  In- 
structions. 

p.  Fonn  and  Sufficiency  of  Verdict. — Each  state  has  the  right  to  decide  for 
itself  what  shall  be  the  form  and  character  of  the  verdict  in  criminal  cases  and 
whether  it  must  be  unanimous  or  not.77 


law  rule  applicable  to  such  case,  it  was 
competent  for  the  state  to  alter  it,  and 
the  extending  of  the  common-law  rule 
so  as  to  admit  the  deposition  under  the 
circumstances  stated  did  not  involve  the 
deprivation  of  any  fundamental  right,  and 
so  bring  the  action  of  the  state  court  in 
conflict  with  the  fourteenth  amendment. 
West  v.  Louisiana,  194  U.  S.  258,  48  L. 
Ed.  965. 

74.  Refusal  of  continuance  on  account 
of  absent  witness. — Minder  v.  Georgia,  183 
U.  S.  559,  46   L.    Ed.  328. 

The  fact  that  it  is  not  within  the  power 
of  the  courts  of  the  state  to  compel  the 
attendance  of  witnesses  who  are  beyond 
the  limits  of  the  state,  or  that  the  state 
law  does  not  permit  the  taking  or  use  of 
depositions  of  witnesses  so  situated  in 
criminal  cases  on  behalf  of  defendants, 
does  not  authorize  federal  interference 
with  the  proceedings  in  a  state  court  upon 
the  ground  that  the  equal  protection  of 
the  laws  and  due  process  of  law  have 
been  denied  to  a  defendant  who  has  been 
denied  a  new  trial  under  a  motion  based 
upon  the  ground  that  the  court  erred  in 
refusing  to  continue  the  case  on  account 
of  the  absence  of  material  witnesses  re- 
siding in  another  state.  Minder  v. 
Georgia,   183   U.  S.   559,  46  L.   Ed.  328. 

75.  Failure  to  repeat  evidence  to  deaf 
defendant. — Felts  v.  Murphy,  201  U.  S. 
123,   50   L-    Ed.   689. 

A  defendant  so  deaf  as  to  be  unable  to 
hear  any  of  the  evidence  upon  his  trial 
for  murder  in  a  state  court,  and  who  in 
fact  did  not  hear  any  of  the  evidence  or 
the  questions  propounded  to  the  jurors 
upon  their  voir  dire,  but  who  is  compos 
mentis,  and  who  was  represented  by  coun- 
sel, was  not  denied  due  process  of  law  by 
reason  of  the  failure  of  the  court  to 
cause  the  evidence  to  be  read  to  him 
through  an  ear  trumpet.  Even  if  the  state 
practice  required  that  the  evidence  be  re- 
peated to  the  defendant,  the  failure  to  do 
so  was  a  mere  irregularity  reviewable  in 
the  state  courts  and  did  not  involve  any 
question  under  the  due  process  clause  of 
the  fourteenth  amendment.  Felts  v.  Mur- 
phy, 201   U.   S.    123,   50  L.    Ed.   689. 

76.  Refusal  of  subpoena  duces  tecum. — 
The  refusal  of  the  trial  court  in  a  crimi- 
nal case  to  grant  what  was  termed  a  sub- 
poena  duces   tecum   upon   the   ground   that 

5  U  S  Enc— 43 


it  did  not  describe  or  refer  to  any  paper 
or  document  which  was  in  the  posses- 
sion of  the  witness,  and  which  the  ac- 
cused required,  was  not  a  denial  of  due 
process  of  law.  Murray  v.  Louisiana,  163 
U.  S.  101,  107,  41   L  Ed.  87. 

The  action  of  a  trial  court  in  endorsing 
upon  a  motion  for  a  subpoena  duces  tecum 
the  words  "filed  subject  to  orders"  can- 
not be  objected  to  as  having  denied  the 
accused  due  process  of  law  where  it 
further  appears  that  such  action  on  the 
part  of  the  court  merely  signified  that  the 
court  withheld  immediate  action  on  the 
motion  and  that  the  evidence  was  subse- 
quently adduced  by  both  the  state  and 
the  accused.  Murray  v.  Louisiana,  163  U. 
S.  101,  106,  41  L.   Ed.   87. 

77.    Form   and   sufficiency   of   verdict 

Maxwell  v.  Dow,  176  U.  S.  581,  605,  44  L. 
Ed.   597. 

Where  an  accused  person  is  charged  in 
di  Verent  counts  of  one  and  the  same  in- 
formation with  the  crimes  of  murder  in 
the  first  degree,  murder  in  the  second  de- 
gree, and  with  manslaughter,  it  is  a  mat- 
ter solely  within  the  power  of  the  state 
to  say  whether  or  not  a  verdict  which 
simply  finds  the  accused  guilty  as  charged 
in  the  information  means  that  he  is  guilty 
of  murder  in  the  first  degree  and  is  suffi- 
cient to  support  a  death  sentence — the  pun- 
ishment for  murder  in  the  first  degree. 
Such  question  is  conclusively  determined 
by  the  decision  of  the  state  supreme  court 
upholding  a  capital  sentence  pronounced 
upon  the  return  of  such  a  verdict.  Crae- 
mer  v.  Washington  State,  164  U.  S.  704, 
41  L-  Ed.  1183;  Cracmer  v.  Washington 
State,  168  TJ.  S.  124,  42  L.  Ed.  407. 

Where,  upon  the  trial  of  a  defendant 
under  an  indictment  containing  several 
counts,  the  jury  were  brought  into  court 
and  the  fact  disclosed,  by  polling  them, 
that  they  were  agreed  upon  a  verdict  of 
guilty  as  to  the  first  and  second  counts 
of  the  indictment,  but  that  they  could  not 
agree  as  to  the  third  and  fourth  counts, 
and  the  commonwealth's  attorney,  in  the 
presence  of  the  jury,  proposed  to  enter 
a  nolle  prosequi  as  to  the  third  and  Fourth 
counts,  which  the  court  permitted  to  1><- 
done,  and  the  jury  then  retired  under  in- 
structions to  pass  oniv  upon  the  re- 
maining counts,  which  they  did,  bringing 
in   a  verdict  as  to   such   remaining  counts, 
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q.  Punishments ;  Kind,  Degree  and  Manner  of  Enforcement. — The  power  of 
the  states  to  prescribe  the  punishment  to  be  awarded  as  a  penalty  for  the  viola- 
tion of  state  law  and  the  mode  of  enforcing  the  same  is  unrestricted  by  the  four- 
teenth amendment  save  that  no  different  or  higher  punishment  can  be  imposed 
upon  any  person  or  class  or  persons  than   is  imposed  upon  all  others   for  like 

offenses.78 

Disposition  of  Fines. — The  power  of  the  state  to  impose  fines  and  penalties 
for  a  violation  of  its  statutory  requirements  is  coeval  with  government;  and  the 
mode  in  which  they  shall  be  enforced,  whether  at  the  suit  of  a  private  party,  or 
at  the  suit  of  the  public,  and  what  disposition  shall  be  made  of  the  amounts  col- 
lected, are  merely  matters  of  legislative  discretion.79 


it  was  held  that  notwithstanding  such  a 
proceeding  was  highly  irregular,  it  did 
not  amount  to  a  deprivation  of  life  or 
liberty  without  due  process  of  law.  Cross 
v.  North  Carolina,  132  U.  S.  131,  140,  33 
L.    Ed.   287. 

78.  Punishments;  kind,  degree  and  man- 
ner of  enforcing. — Barbier  v.  Connolly, 
113  U.  S.  27,  31,  28  L.  Ed.  923;  In  re  Kemm- 
ler,  136  U.  S.  436,  448,  449,  34  L.  Ed. 
519;  In  re  Converse,  137  U.  S.  624,  631, 
34  L.  Ed.  796;  Hodgson  v.  Vermont,  168 
U.  S.  262,  273,  42  L-  Ed.  461.  See,  also, 
the  titles  CONSTITUTIONAL  LAW. 
vol.  4,  pp.  390,  392;  SENTENCE  AND 
PUNISHMENT. 

Unequal  punishments. — See,  further,  as 
to  unequal  punishments,  the  title  CON- 
STITUTIONAL LAW,  vol.  4,  p.  392. 

Electrocution  not  forbidden  by  due  proc- 
ess.— The  infliction  of  the  death  penalty 
by  causing  to  be  passed  through  the  body 
a  current  of  electricity  of  sufficient  in- 
tensity to  produce  death  is  not  a  depri- 
vation of  life  without  due  process  of  law 
within  the  meaning  of  the  fourteenth 
amendment.  In  re  Kemmler,  136  U.  S. 
436,  449,  34  L  Ed  519;  McElvaine  v. 
Brush,  142  U.  S.  155,  35  L  Ed.  971;  Trezza 
v.  Brush,  142  U.  S.  160,  35  L  Ed.  974. 
See,  also,  Hallinger  v.  Davis,  146  U.  S. 
314,  324,  36  L   Ed.  986. 

Effect  of  sentence  under  wrong  stat- 
ute; right  to  abatement  upon  resentence. 
— Where  a  person  convicted  of  crime 
under  a  state  law  sues  out  a  writ  of  error 
and  obtains  a  reversal  of  his  case,  upon 
the  ground  that  he  was  sentenced  under 
the  wrong  statute,  the  fact  that  he  has 
already  served  a  part  of  the  imprisonment 
imposed  upon  him  by  the  first  sentence 
is  no  bar,  under  the  due  process  clause  of 
the  fourteenth  amendment,  to  his  being 
resentenced  under  the  proper  statute  to 
the  full  term  of  the  imprisonment  pro- 
vided by  such  statute.  Murphy  v.  Massa- 
chusetts, 177  U.  S.  155,  44  L.  Ed.  711.  See, 
also,  in  this  connection,  Ex  parte  Lan 
18  Wall.  163,  21  L  Ed.  872;  Reynolds 
v.  United  States,  98  U.  S.  145,  168.  25  L 
Ed.  244;  Hopt  v.  People,  104  U.  S.  631, 
26  L  Ed.  873;  Trezzn  v.  Inrush,  142  U.  S. 
160,  ?,.r)  L  Ed.  974;  McElvaine  v.  Brush, 
142  U.  S.  155,  :;."  L  Ed.  971;  In  re  Bonner, 
151  U.  S.  242,  38  L.   Ed.   I  19. 


Embezzlement;  right  to  abatement  upon 
return  of  money. — A  state  law  which  pun- 
ishes embezzlement  by  public  officers  with 
a  fine  double  the  amount  of  the  embezzle- 
ment and  which  provides  that  the  judg- 
ment of  conviction  shall  operate  as  a  judg- 
ment against  the  estate  of  a  convict  for 
the  use  of  the  persons  whose  money  was 
embezzled,  is  not  wanting  in  due  process 
because  it  fails  to  provide  for  a  reduction 
of  the  fine  in  case  the  convicted  officer 
has  made  restitution  in  whole  or  in  part 
of  the  money  embezzled.  Whether  such 
fine  be  called  a  penalty,  punishment  or 
a  civil  judgment,  or  whatever  it  is  called, 
it  is  imposed  upon  the  convict  as  the  re- 
sult of  his  crime,  and  there  is  nothing  in 
the  due  process  clause  of  the  fourteenth 
amendment  which  requires  the  state  to 
make  a  reduction  in  the  penalty  in  case 
the  convicted  person  has  restored  the 
money  embezzled  or  any  part  thereof. 
Coffey  v.  Harlan  County,  204  U.  S.  659, 
664,  51   L   Ed.  666. 

79.  Disposition  of  fines. — Missouri  Pac. 
R.  Co.  v.  Humes,  115  U.  S.  512,  523,  29  L. 
Ed.  463. 

Statutes  requiring  railroad  companies 
to  fence  their  tracks,  under  penalty  of  be- 
ing subjected  to  double  damages  in  case 
of  accidents  resulting  from  their  failure  to 
do  so,  are  not  unconstitutional  as  depriv- 
ing them  of  their  property  without  due 
process  of  law,  or  as  denying  them  the 
equal  protection  of  the  laws  guaranteed 
by  the  fourteenth  amendment.  Missouri 
Pac.  R.  Co.  v.  Humes,  115  U.  S.  512,  522, 
29  L.  Ed.  463;  Minneapolis,  etc.,  R.  Co. 
v.  Beckwith,  129  U.  S.  26,  32  L  Ed.  585; 
Minneapolis,  etc.,  R.  Co.  v.  Emmons.  149 
U.  S.  364,  37  L.  Ed.  769.  See  ante,  "As  to 
What  Shall  Constitute  an  Actionable 
Wrong;  Damages  Recoverable,"  VT,  A, 
8,  f.  See,  also,  the  title  CONSTITU- 
TIONAL LAW.  vol.   4,  p.  381. 

The  additional  damages  being  by  way 
of  punishment,  it  is  cle.ir  that  the  amount 
may  be  thus  fixed;  and  it  is  not  a  valid 
objection  that  the  sufferer  instead  of  the 
state  receives  them.  That  is  a  matter  on 
which  the  company  has  nothing  to  say. 
Missouri  Pac.  R.  Co.  7'.  Humes,  115  U.  S. 
512,    522,   29   L    Ed.   463. 

If  no  rule  of  justice  is  violated  in  the 
provisions  for  the  enforcement  of  such  a 
statute,    its    operation,    in     lessening      the 
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r.  Costs.— See,  generally,  the  title  Costs,  vol.  4,  p.  802.  As  to  the  constitu- 
tionality of  acts  imposing  costs  upon  private  informers,  see  the  title  Costs  vol. 
4,   p.  816. 

s.  Appeal,  Writ  of  Error,  New  Trial,  etc.— See  ante,  "Fourteenth  Amendment 
Does  Not  Make  Observance  of  State  Law  a  Requisite  of  Due  Process,"  VI,  B, 
1 ;  "Decision  of  State  Court  Conclusive  as  to  Whether  Act  or  Proceeding  Was 
in  Conformity  to  State  Law  and  Practice,  VI,  B,  4;  "As  Guaranteeing  Right  of 
Appeal,  Rehearing,  or  Other  Form  of  Review,"  VI,  E,  17;  "Due  Process  on 
Appeal  or  Writ  of  Error,"  VI.  E,  18.  et  seq.  As  to  the  effect  of  mere  errors 
and  irregularities,  see  ante,  "Same;  Mere  Error  Not  a  Denial  of  Due  Process," 
VI,  E,  1,  b,  (3). 

t.  Time,  Place  and  Manner  of  Executing  Sentence. — These  are  matters  wholly 
within  the  discretion  of  the  states  to  prescribe  and  determine,  and  whether  the 
state  law  and  practice  has  been  complied  with  in  a  given  case  is  a  question  for 
the  determination  of  the  state  court.80 

In  the  District  of  Columbia.— Section  845  of  the  Revised  Statutes  of  the 
District  of  Columbia,  which  provides  that  when  the  judgment  is  death  or  con- 
finement in  the  penitentiary,  the  court  shall,  on  the  application  of  the  party  con- 
demned, to  enable  him  to  apply  for  a  writ  of  error,  "postpone  the  final  execution 
thereof  to  a  reasonable  time  beyond  the  next  term  of  the  court,  not  exceeding 
in  any  case  thirty  days  after  the  end  of  such  term,"  does  not  have  the  effect  of 
making  the  time  fixed  by  such  postponement  a  time  fixed  by  statute,  and  thereby 
exhaust  the  power  of  the  court  in  the  matter  of  setting  a  day  for  the  execution 
of  the  sentence.  Where,  therefore,  a  condemned  person,  by  reason  of  an  order 
of  the  supreme  court  of  the  district  in  general  term,  and  subsequent  postpone- 
ments in  special  term,  is  not  executed  upon  the  day  set  for  the  carrying  out  of 
the  sentence,  the  sentence  of  death  remains  in  force,  and  is  sufficient  authority  for 
holding  the  convict  in  confinement  after  such  day  has  passed,  and  it  then  becomes 
the  duty  of  the  court,  if  there  has  been  no  other  disposition  of  the  case,  to 
assign  a  new  time  for  the  carrying  out  of  the  sentence.  In  such  case  the  con- 
■  demned  person  cannot  contend  that  he  is  unlawfully  kept  and  detained  without 
due  process  of  law  and  in  violation  of  the  constitution  of  the  United  States.81 

21.    Summary    of    Principles. — The    principles    which    we     have     here  en- 


value  of  the  property  affected,  does  not 
bring  it  under  the  objection  of  depriving 
a  person  of  property  without  due  process 
of  law.  Missouri  Pac.  R.  Co.  v.  Humes, 
115   U    S.    512,   520,   29   L-    Ed.   463. 

80.  Time,  place  and  manner  of  execut- 
ing sentence. — Holden  v.  Minnesota,  137 
U.  S.  483,  495,  34  L.  Ed.  734;  McElvaine 
v.  Brush,  142  U.  S.  155,  159,  35  L.  Ed.  971; 
Schwab  v.  Berggren,  143  U.  S.  442,  36  L. 
Ed.  218;  Lambert  v.  Barrett,  159  U.  S. 
COO.  662,  40  L.  Ed.  296;  Kohl  v.  Lehlback, 
160  U.  S.  293.  40  L.  Ed.  432;  Craemer  V. 
Washington  State,  168  ,U.  S.  124,  42  L. 
Ed.  407;  Storti  v.  Massachusetts,  183  U. 
S.  138,  49  L.  Ed.  120;  Rogers  v.  Peck,  199 
U.  S.  425,  50  L  Ed.  256.  See,  also,  ante, 
"Decision  of  State  Court  Conclusive  as 
to  Whether  Act  or  Proceeding  Was  in 
Conformity  to  State  Law  and  Practice," 
VI,  E,  4,  notes.  And  see  the  title  COX- 
STTTUTIOXAL  LAW,  vol.  4,  p.  527. 

Where  a  defendant  sentenced  to  death 
by  a  state  court  sues  out  a  writ  of  habeas 
corpus  which  is  prosecuted  to  the  United 
States  supreme  court  and  there  dismissed 
upon  the  ground  that  it  lias  no  jurisdic- 
tion to  review  the  judgment  of  the  state 
court,    and    pending    this    proceeding    the 


day  appointed  for  execution  goes  by,  the 
defendant  is  not  deprived  of  any  of  his 
rights  under  the  constitution  of  the  United 
States  by  reason  of  the  fact  that  the  court 
appoints  another  day  for  his  execution  ajid 
issues  a  warrant  accordingly  «uch  pro- 
cedure being  authorized  by  the  state  law 
and  practice.  Craemer  v.  Washington 
State,  168  U  S.   124,  42  L  Ed.  407. 

Leaving  time  of  execution  to  be  fixed 
by  the  governor. — An  objection  that  a 
statute  providing  that  a  person  sentenced 
to  capital  punishment  shall  be  hanged  at 
a  time  to  be  fixed  by  the  governor  oper- 
ates to  deprive  the  convict  of  his  life  at 
such  time  as  the  executive  may  arbitrarily 
appoint,  and  therefore  without  due  process 
of  law,  is  without  merit.  It  is  competent 
for  the  state  to  establish  such  regulations, 
and  they  are  entirely  consistent  with  due 
process  of  law.  The  power  conferred 
upon  the  governor  to  fix  the  time  of  ex- 
ecution is  no  more  arbitrary  in  its  nature 
than  the  same  power  would  he  if  con- 
ferred upon  the  court.  Holden  v.  Minne- 
sota,  137   U    S.   483.  495.   ::  i    I.     Ed.    734. 

81.  In  the  District  of  Columbia. — In  re 
Cross,  140  U  S.  27  1.  36   I.    Ed.  969. 
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deavored  to  set  out  are  well  summarized  in  the  following  language  of  Mr.  Jus- 
tice Field:  "By  'due  process'  is  meant  one  which,  following  the  forms  of  law, 
is  appropriate  to  the  case,  and  just  to  the  parties  to  be  affected.  It  must  be 
pursued  in  the  ordinary  mode  prescribed  by  the  law ;  it  must  be  adapted  to  the 
end  to  be  attained ;  and  wherever  it  is  necessary  for  the  protection  of  the  par- 
ties, it  must  give  them  an  opportunity  to  be  heard  respecting  the  justice  of  the 
judgment  sought.  The  clause  in  question  means,  therefore,  that  there  can  be 
no  proceeding  against  life,  liberty,  or  property,  which  may  result  in  the  depriva- 
tion of  either  without  the  observance  of  those  general  rules  established  in  our 
system  of  jurisprudence  for  the  security  of  private  rights."82 

VII.    Remedies. 

A.  Generally  of  the  Right  to  Some  Form  of  Remedy. — In  all  contro- 
versies, civil  or  criminal,  between  the  government  and  the  individual,  the  latter 
is  entitled  to  reasonable  protection  in  the  enjoyment  of  his  rights  of  life,  lib- 
ertv  and  property,  personal  security,  and  the  pursuit  of  happiness.83  Every 
man  is  entitled  to  resort  to  all  the  courts  of  his  country  and  to  invoke  the  pro- 
tection which  all  the  laws  and  all  the  courts  may  afford  him;  and  this  is  one 
of  his  constitutional  rights  which  he  cannot  barter  away.84 

B.  Remedy  against  the  United  States. — The  provisions  of  the  fifth 
amendment,  that  no  person  shall  be  deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law,  nor  shall  private  property  be  taken  for  public  use  with- 
out just  compensation,  are  of  that  character  which  it  is  intended  the  courts  shall 
enforce,  when  cases  involving  their  operation  and  effect  are  brought  before 
them.85  The  very  essence  of  civil  liberty,  it  has  been  said,  consists  in  the  right 
of  every  individual  to  claim  the  protection  of  the  laws  whenever  he  receives  an 
injury.  One  of  the  first  duties  of  government  is  to  afford  that  protection.  In 
Great  Britain  the  king  himself  is  sued  in  the  respectful  form  of  a  petition,  and 
he  never  fails  to  comply  with  the  judgment  of  his  court.86  "Under  our  system, 
the  people  who  are  there  called  subjects,  are  the  sovereign.     Their  rights,  whether 


82.  Summary  of  principles. — Haear  v. 
Reclamation  Dist.,  No.  108,  lit  U.  S.  701, 
70S,  28  L.  Ed.  569.  Accord:  Hurtado  v. 
California.  110  U.  S.  516,  536,  28  L.  Ed. 
232:  Marchant  v.  Pennsylvania  R.  Co.,  153 
V.  S.  380,  38  L.  Ed.  751;  Turpin  v.  Lemon, 
187  U.   S.   51,   52,   58,   47   L.    Ed.   70. 

83.  Generally  of  the  right  to  some  form 
of  remedy. — Monongahela  Nav.  Co.  v. 
United  States,  148  U.  S.  312.  324,  37  L. 
Ed.  463;  Reavers  v.  Henkel,  104  U.  S.  73, 
S3.  48  L.  Ed.  882:  Wilson  v.  Shaw,  204  U. 
S.  2-1.  31.  51  E-   Ed.  351;  Kessler  v.  Treat, 

U.  S.  33.  51  T..  Ed.  695.  See,  also,  the 
titles  CTTTZENSHTP.  vol.  3,  p.  805; 
EMINENT  DOMAIN. 

"That,  generally  speaking-,  a  citizen  mav 
r>p  protected  agair<=t  the  wrongful  acts  of 
the  government  affecting  him  or  his  nrop- 
ertv.  mav  he  conceded."  Wilson  v.  Shaw, 
201  TJ.   S.  24.  31.  51   L.   Ed.  351. 

P4.     Fio-ht    of   acress   to    the    courts   an 

in?i;en?ble  right. — Insurance  Co.  v.  Morse, 

•>n  Wall    44".  451.  22  L.   Ed.  365;  Dovle  v. 

ntinental   Ins.   Co.,  94  U.   S-  535,  536,  24 

].    Ed.   Ms. 

Power  of  courts  to  declare  statutes  un- 
constitutional; presumption  and  rule  of 
decision  as  to  consti+utionahtv. — See  the 
titles  CONSTITUTIONAL  LAW,  vol.  4, 
p.  250,  et  scq.;  STATUTES. 


Judicial  review  of  exercise  of  police 
power.— See  the  title  POLICE  POWER. 
And  see  ante,  "Generally,  under  the  Po- 
lice Power,"  VI,  C,  2,  a;  "Limitations 
upon  Police  Power,"  VI,  D,  2,  b,  (4), 
(b).   (nn). 

Equal  protection  of  the  laws,  and  the 
right  to  eoual  and  impartial  justice. — See 
the  titles  CIVIL  RIGHTS,  vol.  3,  o.  824, 
et  seq.;  CONSTITUTIONAL  LAW,  vol. 
4.  pp.  352,  383,  et  seq.  And  see  ante.  "As 
Guaranteeing  Equal  and  Impartial  Justice 
to    Ml   Persons,"  VI,  E.  2.  et   seq. 

Judicial  review  of  purpose  for  which 
property  was  taken,  amount  taken,  nature 
and  amount  of  comoensation. — See  the 
titles  CONSTITUTIONAL  LAW.  vol.  4, 
p.  265.  et  seq.;  EMINENT  DOMATN. 

85.  Rip-ht  to  remedy  against  the  United 
States. — United  States  v.  Lee,  106  U.  S. 
196,  218.  27  L.  Ed.  171.  See.  also,  ante, 
"Generally."  VT.  A,  1;  "The  Fifth  Amend- 
ment a  Restriction  upon  the  Federal  Gov- 
ernment; the  Fourteenth  a  Restriction 
upon  the  States,"  VT,  A,  2.  And  see.  gen- 
erally, as  to  actions  aeainst  the  United 
States,   the    title   UNITED    STATES. 

86.  Right  to  invoke  protection  the  es- 
sence of  civil  liberty. — Marshall,  C.  J.,  de- 
livering the  opinion  of  the  court  in  Mar- 
burv  v.  Madison,  1  Cranch  137,  163,  2  L 
Ed."  60. 


DUB  PROCESS  OF  LAW. 


677 


collective  or  individual,  are  not  bound  to  give  way  to  a  sentiment  of  loyalty  to 
the  person  of  a  monarch.  The  citizen  here  knows  no  person,  however  near  to 
those  in  power,  or  however  powerful  himself,  to  whom  he  need  yield  the  rights 
which  the  law  secures  to  him  when  it  is  well  administered.  When  he,  in  one  of 
the  courts  of  competent  jurisdiction,  has  established  his  right  to  property,  there 
is  no  reason  why  deference  to  any  person,  natural  or  artificial,  not  even  the 
United  States,  should  prevent  him  from  using  the  means  which  the  law  gives 
him  for  the  protection  and  enforcement  of  that  right."87 

United  States  Not  Subject  to  Suit  without  Their  Consent;  Distinction 
between  Actions  ex  Contractu  and  ex  Delicto. — But  the  United  States 
cannot  be  sued  in  their  own  courts  without  their  consent,  and  they  have  never 
permitted  themselves  to  be  sued  in  any  court  for  torts  committed  in  their  name 
by  their  officers.88  As  to  actions  ex  contractu,  however,  jurisdiction  has  been 
conferred  upon  the  court  of  claims  of  all  cases  against  the  United  States  arising 
out  of  any  contract.89  The  settled  distinction,  in  this  respect,  between  contract 
and  tort  cannot  be  evaded  by  framing  the  claim  as  upon  an  implied  contract.90 
Under  these  principles,  as  applied  to  claims  for  property  taken  for  public  use, 
it  is  held  that  when  the  United  States  takes  land  to  which  it  asserts  no  claim  of 
title,  but  the  ownership  of  which  it  admits  to  be  in  a  private  individual,  there 
arises  an  imphed  contract  to  pay  the  owner  its  just  value,  of  which  the  court 
of  claims  has  jurisdiction  ;91  and  it  is  immaterial  that  there  were  no  formal  pro- 
ceedings for  condemnation  resorted  to  by  the  government.92  But  where  the 
government,  or  its  officers,  deny  the  private  ownership  and  assert  the  title  to  be 
in  the  government,  the  taking  is  merely  tortious,  and  no  implied  contract  arises. 
In  such  case  the  court  of  claims  has  no  jurisdiction.93  Likewise,  there  have 
been  many  cases  in  which  a  distinction  has  been  drawn  between  the  taking  of 
property  for  public  uses  and  a  consequential  injury  to  such  property,  by  reason 
of  some  public  work.  In  the  one  class  the  law  imphes  a  contract,  a  promise  to 
pay  for  the  property  taken,  which  if  the  taking  was  by  the  general  government, 
will  uphold  an  action  in  the  court  of  claims ;    while  in  the  other  class  there  is 


87.  Citizen  not  restrained  through  sense 
of  deference  to  any  person. — Mr.  Justice 
Miller,  delivering  the  opinion  in  United 
States  v.  Lee,  106  U.  S.  19G.  208,  27  L. 
Ed.    171. 

88.  United  States  not  subject  to  suit 
without  consent;  actions  ex  delicto  and  ex 
contractu.— Hill  v.  United  States,  149  U. 
S.  593,  598,  37  L.  Ed.  862.  See,  generally, 
the  titles  COURTS,  vol.  4,  pp.  1024.  1025; 
UXITED  STATES. 

89.  Same;  jurisdiction  of  court  of 
claims.— See  the  title  COURTS,  vol.  4.  p. 
1024. 

90.  Distinction  between  contract  and 
tort  not  to  be  evaded  upon  theory  of  im- 
plied contract.— Hill  v.  United  States,  149 
U.  S.  593,  598,  37  L.  Ed.  862.  Accord: 
Gibbons  v.  United  States.  8  Wall.  269. 
274.  19  L.  Ed.  453;  Langford  v.  United 
States.  101  U.  S.  341,  346,  25  L.  Ed.  1010; 
United  States  v.  Jones,  131  U.  S.  1,  16, 
18.  33  L.  Ed.  90.  See,  also,  the  title 
COURTS,  vol  4,  p.  1026. 

91.  But  contract  implied  where  govern- 
ment takes  land  to  which  it  makes  no 
claim. — United  States  v.  Russell,  13  Wall. 
623,  20  L.  Ed.  474;  Langford  v.  United 
States,  101  U.  S.  341,  343,  25  L.  Ed.  1010; 
United  States  v.  Great  Falls  Mfg.  Co.,  112 
U.  S.  645,  658,  28  L.  Ed.  846;  Great 
Falls     Mfg.     Co.     v.     Attorney     General, 


124  U.  S.  581,  31  L.  Ed.  527;  Hill 
V.  United  States,  149  U.  S.  593,  599,  37  L. 
Ed.  862;  United  States  v.  Lynah.  188  U. 
S.  445.  47  L  Ed.  539.  See,  also,  the  titles 
COURTS,  vol.  4,  p.  1029;  EMINENT 
DOMAIN. 

"The  United  States,  having  by  its 
agents,  proceeding  under  the  authority  of 
an  act  of  congress,  taken  the  property  of 
the  claimant  for  public  use,  are  under  an 
obligation,  imposed  by  trie  constitution, 
to  make  compensation.  The  law  will  im- 
ply a  promise  to  make  the  required  com- 
pensation where  property  to  which  the 
government  asserts  no  title  is  taken, 
pursuant  to  an  act  of  congress,  as  pri- 
vate property  to  be  applied  to  public 
uses."  United  States  v.  Great  Falls  Mfg. 
Co.,  112  U.  S.  645,  657,  28  L.  Ed.  846.  dis- 
tinguishing Langford  v.  United  States,  101 
U.  S.  341,  25   L.   Ed.   1010. 

92.  Want  of  formal  proceeding  to  con- 
demn, immaterial. — United  States  v.  Great 
Falls  Mfg.  Co.,  112  U.  S.  645,  -  L. 
Ed.  846.  See,  also,  the  title  COURTS, 
vol.   4,  p.    1029. 

93.  No  implied  contract  where  govern- 
ment claims  title  in  itself. —  Langford  v. 
United  States.  101  U.  S.  341.  25  L.  Ed. 
L010;  Hill  v.  United  States  119  U.  S.  593, 
598,  37  L  Ed.  S62;  United  States  V.  Lvnnh, 

U.    S.    445,   47    L.    Ed.    539.      See,    also, 
the  title  COURTS,  vol.  4,  p.  1029. 
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simply  a  tortious  act  doing  injury,  over  which  the  court  of  claims  has  no  juris- 
diction.94 

Suit  against  Individual  Officers. — It  is  a  settled  doctrine  of  the  United 
States  supreme  court  that  a  suit  against  individuals  to  recover  real  property  is 
not  a  suit  against  the  state  or  against  the  United  States  simply  because  the 
■defendant  holding  possession  happens  to  be  an  officer  of  the  state  .or  of  the 
United  States  and  asserts  that  he  is  lawfully  in  possession  in  its  behalf.  An 
individual  cannot  be  deprived  of  his  property  without  due  process  of  law  and 
without  compensation  and  then  be  denied  the  right  to  recover  the  property  or 
to  recover  compensation  therefor  upon  the  theory  that  the  real  defendant  is 
the  United  States  or  one  of  the  states,  and  therefore  not  subject  to  suit.95 

C.  Remedy  against  a  State. — What  has  been  said  in  regard  to  the  right 
to  some  remedy  against  the  federal  government  in  a  case  involving  the  violation 
of  the  fifth  amendment  is  equally  true  with  regard  to  remedies  against  the  sev- 
eral states  of  the  Union  in  cases  arising  under  the  provisions  of  the  fourteenth 
amendment.96  Here,  as  there,  however,  we  are  met  face  to  face  with  the  prop- 
osition that  a  state  of  the  Union  is  not  subject  to  suit  by  private  parties  without 
its   consent,  either   in   its   own   courts,97   or,   since  the  adoption   of  the   eleventh 


94.  Distinction  between  damaging  and 
taking.— United  States  V.  Lynah,  188  U. 
S.   -145.   472.  47   L.   Ed.   539. 

95.  Suit  against  individual  officers. — 
Tindal  v.  Wesley,  167  U.  S.  204,  42  L. 
Ed.  137;  United  States  v.  Lee,  106  U.  S. 
196,  197,  27  L.  Ed.  171.  See,  also,  South 
Carolina  v.  Wesley,  155  U.  S.  542,  545,  39 
L  Ed.  254;  United  States  v.  Peters,  5 
Cranch  115,  3  L.  Ed.  53;  Cunningham  v. 
Macon,  etc.,  R.  Co.,  109  U.  S.  446,  452,  27 
L.  Ed.  992;  Stanley  V.  Schwalby,  147  U. 
S.  508,  518,  37  L.  Ed.  259;  Belknap  V. 
Schild,  161  U.  S.  10,  40  L,  Ed.  599;  Chi- 
cago, etc.,  R.  Co.  v.  Chicago,  166  U.  S. 
226,  236,  241,  41  L,  Ed.  979.  And  see, 
generally,  as  to  what  constitutes  a  suit 
against  the  United  States,  the  title 
UNITED  STATES. 

That  the  persons  charged  by  the  plain- 
tiff with  having  deprived  him  of  his  life, 
liberty  or  property  without  due  process 
of  law  claimed  to  have  acted,  or  to  be 
acting,  under  the  authority  of  the  govern- 
ment and  as  its  officers,  or  that  they  are 
detaining  either  the  plaintiff  or  his  prop- 
erty under  the  authority  of  the  govern- 
ment, or  that,  in  the  case  of  property,  that 
it  has  been  devoted  to  a  public  use,  and 
that  they  are  holding  it  for  such  purposes 
under  the  authority  and  on  behalf  of  the 
United  States,  is  altogether  immaterial. 
When  the  citizen  has,  in  a  court  of  com- 
petent jurisdiction,  established  his  right  to 
his  property,  or  to  his  liberty,  there  is  no 
reason,  under  our  form  of  government 
and  under  the  constitutional  guarantees 
of  individual  rights,  why  deference  to  any 
person,  natural  or  artificial,  not  even  the 
United  States,  should  prevent  him  from 
using  the  means  which  ihe  law  gives  him 
for  the  protection  and  enforcement  of 
those  rights.  United  States  v.  Lee,  106 
U.   S.    196.  209.  220,  27  L.    Ed.    171. 

"No  man  in  this  country  is  so  hiph  that 
he  is  above  the  law.  No  officer  of  the  law- 
may    set    that    law    at    defiance    with    im- 


punity. All  the  officers  of  the  govern- 
ment, from  the  highest  to  the  lowest,  are 
creatures  of  the  law,  and  are  bound  t>< 
obey  it.  It  is  the  only  supreme  power  in 
our  system  of  government,  and  every  man 
who,  by  accepting  office,  participates  in  its 
functions  is  only  the  more  strongly  bound 
to  submit  to  that  supremacy,  and  to  ob- 
serve the  limitations  which  it  imposes 
upon  the  exercise  of  the  authority  which 
it  gives.  Courts  of  justice  are  established, 
not  only  to  decide  upon  the  controverted 
rights  of  the  citizens  as  against  each 
other,  but  also  upon  rights  in  controversy 
between  them  and  the  government;  and 
the  docket  of  this  court  is  crowded  with 
controversies  of  the  latter  class."  United 
States  v.  Lee,  106  U.  S.  196,  220,  27  L. 
Ed.   171. 

Thus  where  the  only  title  by  which  the 
government  held,  or  claimed  to  hold  plain- 
tiff's land,  was  based  on  an  absolutely  void 
tax  sale,  whereby  the  plaintiff  had  been 
deprived  of  his  property  without  due  proc- 
ess of  law,  or  the  semblance  thereof,  and 
without  compensation,  it  was  held,  in  an 
action  of  ejectment  against  the  officers 
holding  the  property  on  behalf  of  the 
United  States  government,  that  they  were 
not  exempted  from  suit  upon  the  ground 
that  they  were  officers  of  the  government, 
holding  the  land  for  and  on  behalf  of  the 
government,  and  that  it  had  been  devoted 
to  and  was  then  held  and  used  for  public 
purposes.  United  States  v.  Lee,  106  U.  S. 
196.    27   L.    Ed.    171. 

96.  Remedy  against  state.— United 
States  7'.  Lee,  106  U.  S.  106.  27  L  Ed. 
171:   Tindal   v.   Wesley,   167   U.   S.  204.   42 

'  L.  Ed.  137;  Prout  v.  Starr,  188  U.  S.  537, 
543.  IT  L.  Ed.  ">S4.  See.  also,  ante,  "Gen- 
erally of  the  Right  to  Some  Form  of 
Remedy."  VII.  A:  "Remedy  against  the 
United   States."  VTT.    B. 

97.  Slate  not  suable  in  its  own  courts 
without  consent. — Briscoe  v.  Bank,  11  Pet. 
257,   9    L.   Ed.   709;    Beers  v.   Arkansas,  20 
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amendment,  in  the  courts  of  the  United  States;98  and,  in  the  latter  case,  while 
i he  eleventh  amendment  does  not  in  terms  declare  that  the  judicial  power  of 
the  United  States  shall  not  extend  to  suits  against  a  slate  by  citizens  of  such 
state,  it  is  held  that,  in  as  much  as  a  state  was  never  liable  to  suit  by  its  own 
citizens  without  its  consent,  it  could  not  have  been  the  intention  to  alter  this 
rule  by  permitting  such  suits  in  the  federal  courts.  It  is  well  settled,  therefore, 
that  a  state  is  no  mere  liable  to  suit  by  its  own  citizens  in  the  federal  courts 
than  by  citizens  of  another  state  or  of  any  foreign  state." 

Immunity  from  Suit  Not  to  Be  Interpreted  as  Nullifying  the  Four- 
teenth Amendment. — This  immunity  of  the  individual  states  from  suits  by 
citizens  of  other  states,  provided  for  in  the  eleventh  amendment,  is  not  to  be 
interpreted,  however,  as  nullifying  those  other  provisions  which  confer  power  on 
congress  to  regulate  commerce  among  the  several  states,  which  forbid  the  states 
from  entering  into  any  treaty,  alliance  or  confederation,  from  passing  any  bill 
of  attainder,  ex  post  facto  law  or  law  impairing  the  obligation  of  contracts,  or, 
without  the  consent  of  congress,  from  laying  any  duty  of  tonnage,  entering  into 
any  agreement  or  compact  with  other  states,  or  from  engaging  in  war — all  of 
which  provisions  existed  before  the  adoption  of  the  eleventh  amendment,  which 
still  exist,  and  which  would  be  nullified  and  made  of  no  effect  if  the  judicial 
power  of  the  United  States  could  not  be  invoked  to  protect  citizens  affected  by 
the  passage  of  state  laws  disregarding  these  constitutional  limitations.  Much 
less  can  the  eleventh  amendment  be  successfully  pleaded  as  an  invincible  barrier 
to  judicial  inquiry  whether  the  salutary  provisions  of  the  fourteenth  amend- 
ment have  been  disregarded  by  state  enactments.1  By  the  explicit  words  of  the 
federal  constitution,  that  instrument  and  the  laws  of  congress  enacted  in  pur- 
suance of  its  provisions,  together  with  the  treaties  made  under  the  authority 
of  the  United  States,  are  the  supreme  law  of  the  land,  "anything  in  the  con- 
stitution or  laws  of  any  state  to  the  contrary  notwithstanding,"  and  the  govern- 
ment of  the  United  States,  in  the  enforcement  of  the  federal  constitution,  laws 
and  treaties,  deals  with  all  persons  within  its  territorial  jurisdiction  as  indi- 
viduals, owing  obedience  to  its  constitutional  authority,  without  regard  to  the 
character  in  which  they  assume  to  act,  whether  as  state  officers  or  otherwise.2 


How.  527,  15  L.  Ed.  991;  Bank  v.  Arkan- 
sas, 20  How.  530.  15  L.  Ed.  993;  Board  of 
Liquidation  v.  McComb,  92  U.  S.  531,  23 
L.  Ed.  623;  Cunningham  v.  Macon,  etc., 
R.  Co.,  109  U.  S.  446,  27  L.  Ed.  992.  And 
see,  generally,  the  title  STATES. 

98.  Nor  in  the  federal  courts. — Const. 
U.  S.,  Amendment  XI;  Louisiana  v.  Jumel, 
107  U.  S.  711,  27  L.  Ed.  448;  Hagood  V. 
Southern,  117  U.  S.  52,  29  L.  Ed.  805;  In 
re  Avers,  123  U.  S.  443,  31  L.  Ed.  216; 
Hans"  7'.  Louisiana,  134  U.  S.  1,  10,  33  L. 
Ed.  842;  Pennoyer  v.  McConnaughy,  140 
U.  S.  1,  9,  35  L.  Ed.  363;  Coulter  v.  Louis- 
ville, etc.,  R.  Co.,  196  U.  S.  599,  49  L.  Ed. 
615;  Prout  v.  Starr.  188  U.  S.  537.  47  L. 
Ed.  584;  Graham  v.  Folsom,  200  U.  S. 
248,  50  L.  Ed.  464.  And  see,  generally, 
the   title   STATES. 

99.  Prohibition  includes  citizens  of 
states  as  well  as  of  other  states  and  coun- 
tries.— Hans  v.  Louisiana.  134  U.  S.  1,  10, 
15  33  L  Ed.  842;  North  Carolina  v. 
Temple,  134  U.  S.  22,  33  L.  Ed.  849;  Fitts 
V.  McGhee,  172  U.  S.  516,  524,  43  L.  Ed. 
535;  Smith  v.  Reeves,  178  U.  S.  436,  44  L. 
Ed.  1140.  And  see.  generally,  the  title 
STATES. 

1.     Immunity    from    suit    not    to   be   in- 


terpreted    as     nullifying     the    fourteenth 

amendment.— Prout  v.  Starr.  188  U.  S. 
537,  543,  47  L-  Ed.  584;  Virginia  Coupon 
Cases,  114  U.  S.  269,  307,  309,  311,  29  L- 
Ed.   185. 

When  an  individual  defendant  pleads  a 
statute  of  a  state,  which  is  in  violation  of 
the  constitution  of  the  United  States,  as 
his  authority  for  taking  or  holding  prop- 
erty, to  which  the  citizen  asserts  title,  and 
for  the  protection  or  possession  of  which 
he  appeals  to  the  courts,  to  say  that  the 
judicial  enforcement  of  the  supreme  law 
of  the  land,  as  between  the  individual  par- 
ties, is  to  coerce  the  state,  ignores  the 
fundamental  principles  on  which  the  con- 
stitution rests,  as  contrasted  with  the 
Articles  of  Confederation,  which  it  dis- 
placed :  and,  practically,  makes  the  stat- 
utes of  the  states  the  supreme  law  of  the 
land  within  their  respective  limits  Vir- 
ginia Coupon  Cases,  114  U  S.  269,  270, 
292.  307.  309.   311.  29   I.     Ed.    185 

2.  Federal  constitution  the  supreme  law 
regardless  of  official  character  of  individ- 
ual.— Tn  re  Avers.  123  U.  S.  443.  :.07.  ::  I 
L.  Ed.  216.  S^e.  generally,  on  this  noint, 
the  title  CONSTITUTIONAL  LAW.  vol. 
4.  pp.  59.  60,  61. 
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It  is  also  true  that  an  unconstitutional  law  is  of  no  validity  whatever,3  and  can- 
not be  used  either  as  a  sword  to  destroy  the  innocent  or  as  a  shield  to  protect 
the  guilty;  that  whenever  an  individual,  even  though  he  be  a  state  officer  acting 
for  and  in  behalf  of  the  state,  undertakes  to  justify  an  alleged  infraction  of 
the  rights  of  liberty  and  property  protected  by  the  fourteenth  amendment  under 
state  law  or  authority,  such  law  "or  authority,  in  order  to  afford  any  protection, 
must  be  valid,  as  tested  by  the  federal  constitution,  including  the  fourteenth 
amendment  thereof.4  While,  therefore,  an  action  will  not  lie  against  the  state, 
there  is  no  inhibition  which  prevents  an  individual  from  resisting  the  uncon- 
stitutional encroachment  of  persons  acting  for  and  in  behalf  of  the  state,  or 
from  invoking  the  assistance  of  all  the  laws  and  of  all  the  courts  against  any 
individual,  even  though  he  represents  the  power  and  authority  of  the  state,  who 
seeks  to  infringe  or  withhold  the  rights  protected  by  the  fourteenth  amend- 
ment.5 The  great  question  in  this  class  of  cases  is  whether  or  not  the  action  is 
really  against  the  state  in  its  sovereign  and  political  capacity,  or  merely  against 
some  individual  officer  of  the  state.  The  cases  upon  this  subject  are  numerous, 
and  will  be  treated  in  the  title  States,  to  which  the  reader  is  referred  for  a  full 
discussion  of  the  subject  in  all  of  its  relations. 

D.  Persons  Entitled  to  Invoke  Remedies. — See  ante,  "Persons  Pro- 
tected." Ill,  et  seq. ;  "Persons  Entitled  to  Raise  Constitutional  Objections,-' 
IV,  et  seq. 

E.  Particular  Remedies. — See  the  titles  Actions,  vol.  1.  pp.  105,  106; 
Appeal  and  Error,  vol.  1,  p.  546.  et  seq.;  Civil  Rights,  vol.  3,  pp.  818,  834; 
Damages,  ante,  p.  157;  Ejectment;  Eminent  Domain;  Habeas  Corpus;  In- 
junctions; Mandamus;  Prohibition;  Removal  of  Causes:  Trespass.  See, 
also,  ante,  "Aggrieved  Person  Must  Invoke  the  Aid  of  the  State  Courts,"  VI, 
B,  3 ;  "Decision  of  State  Court  Conclusive  as  to  Whether  Act  or  Proceedings 
Was  in  Conformity  to  State  Law  and  Practice,"  VI,  B.  4;  "But  Federal  Court 
Determines  Whether  Statute  or  Proceeding,  as  Determined  by  State  Court,  Is 
in  Conflict  with  Due  Process  of  Law,"  VI,  B,  5 ;  "Scope  of  Review  by  Federal 
Supreme  Court,"  VI,  B,  6,  et  seq. 

F.  Exclusiveness  of  Remedy. — Where  a  statute  for  the  condemnation  of 
lands  provides  a  definite  and  complete  remedy  for  obtaining  compensation  such 
remedy  is  exclusive ;  the  common-law  remedy  or  proceeding  is  superceded  by 
the  statute  and  the  owner  must  pursue  the  course  pointed  out  by  it.6  If.  how- 
ever, the  statutory  remedy  be  incomplete  or  imperfect,  the  owner  is  not  thereby 
debarred    from  his   common-law    remedy,   but   may    recover   his   damages   in  an 


3.  Unconstitutional  law  of  no  validity. 
—See  the  titles  CONSTITUTIONAL 
LAW,  vol.  4,  p.  58;  STATUTES. 

4.  Impotent  to  protect  or  destroy. — In 
re  Ayers,  123  U.  S.  443,  507,  31  L.  Ed.  216; 
Virginia  Coupon  Cases,  114  U.  S.  269,  270, 
307,  309,  311,  '.".i  L.  Ed.  is:..  And  see,  gen- 
erally, the  title  CONSTITUTIONAL 
LAW,  vol.  4,  pp.   58,  59,  60.  61. 

5.  May  sue  or  resist  individuals  repre- 
senting the  state. — Osborn  V.  United 
State-  Rank,  9  Wheat.  738,  6  L.  Ed.  204; 
Tomlinson  v.  Branch,  L5  Wall.  460,  21  L. 
I'd.  189;  Davis  v.  Gray,  L6  Wall.  203,  21 
L.  Ed.  447;  Board  of  Liquidation  v.  Mc- 
Comb,  92  U.  S.  531.  23  L.  Ed.  623;  Litch- 
field v.  Webster  County,  101  U.  S.  77::.  25 
1.     Ed.   925;   United   States  v.   Lee.   IOC   U. 

196,  244,  27  L.  Ed.  171;  Cunningham  v. 
Macon,  etc.,  R.  Co.,  109  U.  S.  446,  27  L. 
I'd.  992;  Virginia  Coupon  Cases,  114  U. 
S  269.  270.  :>,(i7.  309,  311,  29  L.  Ed.  is.",; 
Hans  v.   Louisiana,   134  U.   S.   1,  20.  2  1.   33 


L.  Ed.  842;  McGahey  v.  Virginia,  135  U. 
S.  662,  684,  34  L.  Ed.  304;  Pennoyer  v. 
McConnaughy,  140  U.  S.  1,  35  L.  Ed.  363; 
In  re  Tyler,  149  U.  S.  164,  190,  37  L-  Ed. 
6S9;  Reagan  v.  Farmers'  Loan,  etc.,  C 
154  U.  S.  362,  388,  38  L.  Ed.  1014;  Scott  v. 
Donald,  165  U.  S.  58,  68,  41  L.  Ed.  632; 
Tindal  v.  Wesley,  167  U.  S.  204,  42  L.  Ed. 
L37;  Smyth  v.  Ames,  169  U.  S.  466,  43  L. 
Ed.  819;  Fitts  v.  McGhee.  172  U.  S.  516. 
43  L.  Ed.  535;  Prout  v.  Starr,  188  U.  S. 
537,  543,  47  L.  Ed.  584;  Barney  v.  City  of 
New  York,  193  U.  S.  430,  439,  48  L.  Ed. 
737;  McNeill  v.  Southern  R.  Co..  202  U. 
S.  "43,  50  L-  Ed.  1142;  Mississippi  R.  Com- 
mission v.  Illinois  Cent.  R.  Co.,  203  U.  S. 
335,  51  L.  Ed.  209.  And  see,  generally, 
the    title   STATES. 

6.  Exclusiveness  of  remedy. — Kaukauna 
Water  Power  Co.  v.  Green  Bay,  etc..  Canal 
Co.,  142  U.  S.  254,  280,  35  L.  Ed  1004. 
See,  generally,  the  titles  ACTIONS.  voL 
1,  pp.   106,   108;   EMINENT   DOMAIN'. 
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action   of   trespass   or  ejectment." 

Aggrieved  Person  Not  Take  Law  in  His  Own  Hands,  When. — Tie  can- 
not, however,  especially  after  acquiescing  in  the  appropriation  of  his  land  for 
a  number  of  years,  take  the  law  in  his  own  hands  and  forcibly  repossess  him- 
self of  his  own  ;  but  must  pursue  his  remedy  through  the  courts.8 

Same ;  Recovery  of  Water  Power. — Thus,  where  the  property  of  a  riparian 
owner  has  been  taken  in  part  for  the  construction  of  an  improvement  intended 
for  the  benefit  of  the  navigation  of  a  river,  and  in  the  carrying  out  of  which  a 
water  power  has  been  incidentally  created,  the  owner  of  such  property  cannot  tap 
the  reservoir  and  appropriate  to  his  own  use  one-half  or  any  other  portion  of 
the  water  power  so  created  :  the  statute  under  which  the  improvement  was  con- 
structed having  provided  that  any  water  power  incidentally  created  should 
belong  to  the  state.9  To  allow  a  single  riparian  owner  to  take  to  himself  one- 
half  of  the  surplus  water,  without  having  contributed  anything  towards  the 
creation  of  such  surplus  or  to  the  public  improvement,  would  savor  strongly 
of  an  appropriation  of  public  property  for  private  use.  If  any  such  water 
oower  were  incidentally  created  by  the  erection  of  a  dam,  it  was  obviously 
:ntended  that  it  should  belong  to  the  public  and  be  used  for  their  benefit  and 
not  for  the  emolument  of  any  private  riparian  proprietor.10  If  he  failed  to  ask 
for  compensation,  or  failed  to  apply  in  time,  or  applying,  was  unsuccessful  in 
showing  his  right  thereto,  he  could  not,  upon  any  principle,  resist  the  rights  of 
the  public  upon  the  ground  that  he  had  not  been  paid  for  injuries  or  losses  which 
he  claimed  to  have  sustained.  If  the  board  rejects  his  claim  because  not  prop- 
erly presented,  because  not  preferred  in  time,  or  upon  any  ground  (having 
jurisdiction  so  to  decide),  his  remedy  is  by  appeal.11 


DUES.— See  note  1. 
DULAIN.— See  note  2. 
DULY.— The  word  "duly"  means, 
to  law.3 


in 


a  proper  way.  or  regularly,  or  according 


7.  Where  statutory  remedy  incomplete. 
— Kaukauna  Water  Power  Co.  v.  Green 
P.av,  etc..  Canal  Co.,  142  U.  S.  254.  280,  35 
L.   Ed.   1004. 

8.  Aggrieved  person  not  take  law  in 
his  own  hands,  when. — Kaukauna  Water 
Power  Co.  v.  Green  Bay,  etc.,  Canal  Co., 
142  U.   S.  254,  280,  35  L.   Ed.  1004. 

9.  Same;  recovery  of  water  power. — 
Kaukauna  Water  Power  Co.  v.  Green  Bay, 
etc..  Canal  Co.,  142  U.  S.  254,  2S1,  282,  35 
L.  Ed.  1004. 

10.  Same;  same. — Kaukauna  Water 
Power  Co.  v.  Green  Bay.  etc.,  Canal  Co., 
142  U.   S.   254,  281,  35   L.   Ed.    1004. 

11.  Same;  same. — Kaukauna  Water 
Power  Co.  v.  Green  Bav,  etc..  Canal  Co., 
142    U.    S.   254.   281.   35    L.    Ed.    1004. 

1.  Dues. — In  Whitman  v.  Oxford  Nat. 
Bank.  176  U.  S.  559,  562,  44  L.  Ed.  587.  it 
is  -aid:  "The  word  dues  is  one  of  gen- 
eral significance,  and  includes  all  contrac- 
tual obligations.  Whether  broad  enough 
to  include  liabilities  for  torts,  either  before 
or  after  judgment,  is  not  a  question  before 
us.  and  upon  it  we  express  no  opinion. ' 

An  obligation  which  a  corporation  has 
no  right  to  incur  cannot  be  said  to  be  "a 
contractual  obligation  and  the  basis  of 
dues."  Ward  v.  Joslin,  186  U.  S.  142.  151, 
46  L.  Ed.  1093.  See.  also,  the  title  STOCK 
AND  STOCKHOLDERS. 


2.  Dulain.— See  Powder  Co.  v.  Burk- 
hardt,  97  U.   S.   110,  111,  24  L.   Ed.  973. 

3.  Duly. — Robertson  v.  Perkins,  129  U. 
S.  233,  236,  32  L.  Ed.  686. 

Duly  certified. — A  municipal  aid  bond 
recited  that  it  should  be  "valid  only 
when  it  is  thereon  duly  certified  that  the 
conditions  upon  which  it  was  voted,  is- 
sued, and  deposited  by  said  town  have 
been  performed."  As  to  when  a  bond  is 
duly  certified  in  this  provision,  see  Men- 
asha  v.  Hazard,  102  U.  S.  81,  26  L.  Ed. 
85.  And  see,  generallv.  the  titles  MUNIC- 
IPAL, COUNTY,  STATE  AND  FED- 
ERAL AID;  MUNICIPAL,  COUNTY, 
STATE  AND  FEDERAL  SECURITIES. 

Duly    surveyed. — In    Kirk    v.    Smith.    9 
Wheat.    241,    275,   6   L.    Ed.   81,   it   is   said: 
"But     it     is     contended     that     such      are 
not   brought   within    that   part    of   the    de- 
scription, which  requires  that  they  should 
be    duly    surveyed.       Although    Ian 
which     a     conditional     warrant     had     pre- 
viously issued,   be,   in   fact,   surveyed   as 
manor,  it  is  insisted,  that  such  survey  was 
not  duly  made.     This  is  giving  to  the  w< 
duly,  a  meaning  which,   in   the   opinion   of 
the  court,  wa^  not  intended  by  the  legi- 
time."    See,   generally,   the   title    PUBLIC 
LANDS. 
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DUNNAGE. — Webster's  definition  of  dunnage  is  "fagots,  boughs,  or  loose 
materials  of  any  kind,  laid  on  the  bottom  of  a  ship  to  raise  heavy  goods  above 
the  bottom,  to  prevent  injury  by  water  in  the  hold;  also,  loose  articles  of  mer- 
chandise wedged  between  parts  of  the  cargo  to  prevent  rubbing,  and  to  hold 
them  steady.'"1 

DUPLICATES. — As  to  duplicates  in  evidence,  see  the  title  Documentary 
Evidence.     As  to  duplicate  bill  of  lading,  see  the  title  Bill  of  Lading,  vol.  3. 

p.  235. 

DUPLICITY  IN  PLEADING. — See  the  title  Indictments,  Informations 
Presentments  and  Complaints;  Pleading. 

DURESS. 

BY    ERNEST    P.    STEINHAUER. 

I.   Definition  and  Division,  682. 

A.  Definition,  682. 

B.  Division,  682. 

II.    What  Constitutes  Duress,  683. 

A.  Duress  of  Imprisonment,  683. 

B.  Duress  Per  Minas,  683. 

C.  Violence,  683. 

III.  Effect  of  Duress,   683. 

A.  On  Contracts,  683. 

B.  On  Payment  of  Money,  684. 

C.  On   Compromises,  685. 

IV.  Evidence,   685. 

CROSS  REFERENCES. 

See  the  titles  Extortion;  Undue  Influence. 

As  to  the  recovery  of  money  paid  under  duress,  see  the  title  Assumpsit,  vol. 
J.  p.  636.  As  to  settlement  of  claims  against  the  United  States,  see  the  title 
Compromise  and  Settlement,  vol.  3,  p.  980.  As  to  a  release  executed  by  an 
heir  who  was  young,  needy,  and  hurried,  see  the  title  Descent  and  Distribu- 
tion, ante.  p.  335.  As  to  estoppel  as  a  defense,  see  the  title  Estoppel.  As  to  the 
avoidance  of  a  pardon  on  the  ground  of  acceptance  under  duress,  see  the  title 
Pardon.  As  to  the  effect  upon  a  release  obtained  from  one  under  detention 
for  want  of  special  bail,  see  the  title  Release.  As  to  the  effect  upon  payment 
of  excessive  duties,  see  the  title  Revenue  Laws.  As  to  effect  upon  a  contract 
made   with   the    I  nited   States  under   threat  of  one  of  its  officers,   see   the  title 

United  States. 

I.     Definition   and  Division. 

A.  Definition. — Duress,  in  its  more  extended  sense,  means  that  degree  of 
constraint  or  danger,  either  actually  inflicted  or  threatened  and  impending, 
which  is  sufficient,  in  severity  or  in  apprehension,  to  overcome  the  mind  and  will 
<  f  a  person  of  ordinary  firmness. - 

B.  Division. — Text  writers  usually  divide  the  subject  into  two  classes, 
namely,  duress  per  minas,"'  and  duress  of  imprisonment.4  and  that  classification 
v.  a-  uniformly  adopted  in  the  earlv  history  of  the  common  law.  and  is  generally 
preserved  in  the  decisions  of  the  English  courts  to  the  present  time.5 

1    [nsurance    Co    v.    Thwing,    L3    Wall.  205,  215,  19  L.  Ed.  134.    See  post,  "Duress 

20   1..    Ed.    607.      See,   also,    BAL-  Per   Minas,"   IT.  B. 

]    \ST.  vol.  2,  p.  i  4-    Brown  v.   Pierce.  7  Wall.  205,  215,  19 

2.  Definitions-Brown  V.  Pierce.  7  Wall.  L.  Ed.  134.  See  post,  "Duress  of  Tm- 
205,  -.'it.    hi   P.    Ed.    L34,   citing   Chitty   on  prisonment,"  TP  A. 

217;   2    Greenleaf  on    Evidence,  5.  Brown  v.  Pierce,  7  Wall.  205,  215,  10 

L.    Ed.   134. 

3.  Division. — Brown    V.    Pierce,    7    Wrall. 
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II.     What   Constitutes   Duress. 

A.  Duress  of  Imprisonment.— Where  there  is  an  arrest  for  an  improper 
purpose,  without  just  cause,  or  where  there  is  an  arrest  for  a  just  cause,  but  with- 
out lawful  authority,  or  for  a  just  cause,  but  for  an  unlawful  purpose,  even 
though  under  proper  process,  it  may  be  construed  as  duress  of  imprisonment; 
and  if  the  person  arrested  execute  a  contract  or  pay  money  for  his  release,  he 
may  avoid  the  contract  as  one  procured  by  duress,  or  may  recover  back  the  money 
in  an  action  for  money  had  and  received/"1 

B.  Duress  Per  Minas. — Duress  per  minas,  as  defined  at  common  law,  is 
where  the  party  enters  into  a  contract:  (1)  For  fear  of  loss  of  life;  (2)  for 
fear  of  loss  of  limb;  (3)  for  fear  of  mayhem;  (4)  for  fear  of  imprisonment; 
and  many  modern  decisions  of  the  courts  of  that  country  still  restrict  the  opera- 
tions of  the  rule  within  those  limits.6 

C.  Violence. — See  post,  "On  Contracts,"  III,  A. 

III.     Effect   of  Duress. 

A.  On  Contracts. — Duress  is  a  good  defense  to  a  deed,7  or  any  other  writ- 
ten obligation,8  if  it  be  proved  that  the  instrument  was  procured  by  such  means; 


5a.  Duress  of  imprisonment. — Brown  v. 
Pierce.  7  Wall.  205.  215,  19  L.  Ed.  134. 
See  post,  "Effect  of  Duress,"  III. 

6.  Duress  per  minas. — Brown  v.  Pierce, 
7  Wall.  205,  215,  19  L.  Ed.  134.  See  post, 
"Effect   of   Duress,"    III. 

Where  the  agents  of  the  Confederacy 
came  to  persons  owning  iron  works,  and 
informed  them  that  they  must  either  con- 
tract to  furnish  iron  at  a  uniform  price, 
or  lease  or  sell  the  works  to  the  Confed- 
eracy or  that  they  would  be  impressed, 
and  the  owners — then  much  in  debt — 
after  consultation — the  works  being  al- 
ready in  charge  of  a  guard  from  the  Con- 
federacy, which  possessed  despotic  power 
over  skillful  laborers — considering  that  to 
"contract"  would  cause  a  failure  of  their 
scheme,  and  to  lease  would  be  ruinous, 
resolved  to  sell,  held,  that  such  a  sale  was 
not  made  under  duress.  United  States  v. 
Huckabee.   16  Wall.   414,  21   L.   Ed.   457. 

Where  a  commissioner  of  the  treasury 
department  directed  an  internal  revenue 
collector  to  execute  a  new  bond  because 
a  bond  given  by  the  latter  was  objection- 
able in  form,  and  the  collector  complied 
without  objection,  it  was  held  that  there 
was  no  duress.  Soule  v.  United  States, 
100  U.    S.    8,   12.    25    L-    Ed.    536. 

7.  Effect  of  duress  on  contracts. — United 
States  v.  Huckabee.  16  Wall.  414.  431.  21 
L  Ed.  457.  See,  generally,  the  titles 
CONTRACTS,    vol.    4,    p.    552;    DEEDS. 


vol 


p.   245. 


A  deed  procured  through  fear  of  loss 
of  life,  produced  by  threats  of  the  gran- 
tee may  be  avoided  for  duress.  Brown 
V  Pierce,  7  Wall.  205.  19  L.  Ed.  134;  Baker 
V.    Morton,   12  Wall.    150.  20  L.    Ed. 

A  judgment  being  but  a  general  lien, 
and  the  creditor  under  it  obtaining  no  in- 
cumbrance but  on  such  estate  as  his  debtor 
really  had.  the  equity  of  such  creditor 
gives  way  before  the  superior  right  of  an 
owner  in  the  land  who  had  conveyed  the 
land    to    the    debtor    only    by    duress,    and 


who  had  never  parted  with  possession. 
Brown  v.  Pierce,  7  Wall.  205,  19  L  Ed. 
134;  Baker  v.  Morton,  12  Wall.  150,  20  L. 
Ed.    262. 

8.  United  States  v.  Huckabee,  16  Wall. 
414,  431,  21  L.  Ed.  457.  See,  generally, 
the   title   CONTRACTS,  vol.   4,  p.   552. 

"Where  a  party  enters  into  a  contract 
for  fear  of  loss  of  life,  or  for  fear  of  loss 
of  limb,  or  fear  of  mayhem,  or  for  fear 
of  imprisonment,  the  contract  is  as  clearly 
void  as  when  it  was  procured  by  duress 
of  imprisonment,  which  is  where  there  is 
an  arrest  for  an  improper  purpose  with- 
out just  cause,  or  where  there  is  an  arrest 
for  a  just  cause  but  without  lawful  au- 
thority, or  for  a  just  cause  but  for  an 
unlawful  purpose,  and  the  rule  is  that  in 
either  of  those  events  the  party  arrested, 
if  he  was  thereby  induced  to  enter  into  a 
contract,  may  avoid  it  as  one  procured  by 
duress."  Baker  v.  Morton,  12  Wall.  150. 
158,  20  L.   Ed.  262. 

Unlawful  duress  is  a  good  defense  to  a 
contract  if  it  includes  such  degree  of  con- 
straint or  danger,  either  actually  inflicted 
or  threatened  and  impending,  as  is  suffi- 
cient in  severity  or  apprehension  to  over- 
come the  mind  and  will  of  a  person  of  or- 
dinary firmness.  United  States  v.  Hucka- 
bee,   16   Wall.    414.    132,    21    L.    Ed.    457. 

A  conditional  sale  of  lands  made  by  a 
person  in  jail,  and  much  pressed  for 
money,  at  a  price  bearing  no  proportion 
to  the  value  of  the  property,  would  bring 
suspicion  on  the  whole  transaction,  but 
h  suspicion  will  not  prevail  against 
strong  proof  of  an  intended  sale.  Conway 
V.  Alexander,  7  Cranch  218,  240.  3  L.  Ed. 
321. 

Where  A.  a  minister,  threatened  (',  in 
the  presence  of  G.'s  wife  with  a  criminal 
prosecution  for  fraud  if  he  did  not  pay  a 
•;iin  debt,  and  G.'s  wife  promised  to 
make  the  payment  if  A.  would  not  exp 
i ',  .  and  quentlv  C,    died.  :">d    \    then 

1. .-friended   her  and    did    nol    .'i".>in    mention 
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DURESS. 


nor  is  it  necessary  to  show,  in  order  to  establish  such  a  defense,  that  actual 
violence  was  used,9  because  consent  is  the  very  essence  of  a  contract,  and  if 
there  be  compulsion  there  is  no  binding  consent,  and  it  is  well  settled  that  moral 
compulsion,  such  as  that  produced  by  threats  to  take  life  or  to  inflict  great  bodily 
harm,  as  well  as  that  produced  by  imprisonment,  is  sufficient  in  legal  contem- 
plation to  destroy  free  agency,  without  which  there  can  be  no  contract,  because  in 
that  state  of  the  case  there  is  no  consent.10 

B.  On  Payment  of  Money. — To  constitute  the  duress  which  will  be  re- 
garded as  sufficient  to  make  a  payment  involuntary  there  must  be  some  actual  or 
threatened  exercise  of  power  possessed,  or  believed  to  be  possessed,  by  the 
party  exacting  or  receiving  the  payment  over  the  person  or  property  of  another, 
from  which  the  latter  has  no  other  means  of  immediate  relief  than  by  making 
the  payment.11 


his  threat,  but  instead  assured  her  he  was 
not  worrying  about  the  payment  of  the 
debt,  it  cannot  be  held  under  such  cir- 
cumstances that  a  mortgage  executed  by 
G.'s  wife  a  year  after  G.'s  death  to  secure 
the  debt  to  A.  was  given  under  duress. 
Jackson  v.  Ashton,  11  Pet.  229,  9  L.  Ed. 
698. 

9.  Brown  v.  Pierce,  7  Wall.  205,  214,  19 
L.  Ed.  134;  Baker  v.  Morton,  12  Wall.  150, 
157,  20  L.  Ed.  262;  French  v.  Shoemaker, 
14  Wall.  314,  332,  20  L.  Ed.  852;  United 
States  v.  Huckabee,  16  Wall.  414,  431,  21 
L.    Ed.   457. 

"Positive  menace  of  battery  to  the  per- 
son, or  of  trespass  to  lands,  or  of  destruc- 
tion of  goods,  may  undoubtedly  be,  in 
many  cases,  sufficient  to  overcome  the 
mind  and  will  of  a  person  entirely  com- 
petent, in  all  other  respects,  to  contract, 
and  it  is  clear  that  a  contract  made  under 
such  circumstances  is  as  utterly  without 
the  voluntary  consent  of  the  party  men- 
aced, as  if  he  were  induced  to  sign  it  by 
actual  violence;  nor  is  the  reason  assigned 
for  the  more  stringent  rule,  that  he  should 
rely  upon  the  law  for  redress,  satisfac- 
tory, as  the  law  may  not  afford  him  any- 
thing like  a  sufficient  and  adequate  com- 
pensation for  the  injury."  United  States 
V.  Huckabee,  16  Wall.  414,  432,  21  L,  Ed. 
4:.  7. 

Decided  cases  may  be  found  which 
deny  that  contracts  procured  by  menace 
of  a  mere  battery  to  the  person,  or  of 
trespass  to  lands,  or  of  loss  of  goods,  can 
Ik-  avoided  on  that  account,  and  the  rea- 
son assigned  for  that  restriction  to  the 
general  rule  is  that  such  threats  are  held 
not  to  be  of  a  nature  to  overcome  the 
mind  and  will  of  a  firm  and  prudent  man, 
because  it  is  said  that  if  such  an  injury  is 
inflicted  sufficient  and  adequate  redress 
may  be  obtained  in  an  action  at  law,  but 
the  modern  decisions  in  this  country  adopt 
a  more  liberal  rule,  and  hold  that  con- 
tracts procured  by  tli reals  of  battery  to 
the  person  or  of  destruction  of  property 
may  be  avoided  on  the  ground  of  duress, 
ause  in  such  a  case  there  is  nothing 
but  the  form  of  a  contract  without  the 
substance.  French  v.  Shoemaker,  ii 
Wall.    314.    332,    20    L.    Ed.     852;      United 


States  v.  Huckabee,  16  Wall.  414,  432,  21 
L.    Ed.    457. 

A  contract  procured  through  fear  of 
loss  of  life,  produced  by  the  threats  of 
the  other  party  to  the  contract,  wants  the 
essential  element  of  consent,  and  may  1)' 
avoided  for  duress.  Brown  v.  Pierce,  7 
Wall.  205,  216,  19  L-   Ed.  134. 

Where  a  person  obtained  complete  title 
to  certain  land  under  the  pre-exemption 
laws  of  the  United  States,  and  on  the  sann 
day  the  defendant,  through  threats,  to 
take  his  life  if  he  refused,  compelled  him 
to  convey  the  same  to  such  defendant,  it 
was  held  that  such  acts  amount  to  legal 
duress,  and  that  the  deed  was  inoperative 
and  void.  Brown  v.  Pierce,  7  Wall.  205, 
214,    19    L.    Ed.    134. 

10.  Brown  v.  Pierce,  7  Wall.  205.  214, 
19  U  Ed.  134;  Baker  v.  Morton,  12  Wall. 
150.  157,  20  L.  Ed.  262;  French  v.  Shoe- 
maker, 14  Wall.  314,  332,  20  L.  Ed.  852; 
United  States  v.  Huckabee,  16  Wall.  -114, 
431,   21   E.    Ed.   457. 

11.  On  payment  of  money. — Radich  ;. 
Hutchins,  95  U.  S.  210.  213,  24  L.  Ed.  109; 
Lonergan  v.  Buford,  148  U.  S.  581,  590, 
37  L.  Ed.  569.  See,  generally,  the  title 
PAYMENT. 

Depends  upon  circumstances. — When 
such  duress  is  exerted  under  circumstances 
sufficient  to  influence  the  apprehensions 
and  conduct  of  a  prudent  business  man, 
payment  of  money  wrongfully  induced 
thereby  ought  not  to  be  regarded  as  vol- 
untary. But  the  circumstances  of  the  case 
are  always  to  be  taken  into  consideration. 
Robertson  v.  Frank  Bros.  Co.,  132  U.  S. 
17.  23.   33   L.   Ed.   236. 

Where  there  is  an  actual  or  threatened 
exercise  of  power  possessed  over  the 
property  of  another  by  the  party  exact- 
ing or  receiving  a  payment.  there-  is 
coercion  or  duress,  which  will  render  a 
payment  involuntary.  Cleaveland  v. 
Richardson,  132  U.  S.  318,  333,  33  I,.  Ed. 
384,  citing  Radich  v.  Hutchins,  95  U.  S. 
210,    213,    24    L,.    Ed.    409. 

A  payment  is  not  to  be  regarded  as 
compulsory,  unless  made  to  emancipate 
the  person  or  property  from  an  actual 
and    existing   duress    imposed    upon    it    by 
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C.     On   Compromises. — Where  a  party  who.  without  force  or  intimidation 

and  with  a  full  knowledge  of  all  the  facts  of  the  case,  accepts  on  account  of  an 
unliquidated  and  controverted  demand,  a  sum  less  than  what  he  claims  and  be- 
lives  to  be  due  him.  and  agrees  to  accept  that  sum  in  full  satisfaction  he  will 
not  be  permitted  to  avoid  his  act  on  the  ground  that  he  did   it  under  duress.12 

IV.     Evidence. 

Amount  of  Evidence. — When  the  duress  has  been  exerted  by  one  clothed 
with  official  authority,  or  exercising  a  public  employment,  less  evidence  of  com- 
pulsion or  pressure  is  required  :  as  where  an  officer  exacts  illegal  fees,  or  a  com- 
mon carrier  excessive  charges.13 

Burden  of  Proof. — Duress,  if  proved,  may  be  a  defense  to  an  action,  and  it 
would  doubtless  be  sufficient  to  relieve  a  party  from  the  effect  of  a  compromise 
which  was  procured  by  such  means,  but  the  burden  of  proof  to  establish  the 
charge,  in  every  such  case,  is  upon  the  party  making  it,  and  if  he  fails  to  in- 
troduce any  such  evidence  to  support  it,  the  presumption  is  that  the  charge  is 
without  anv  foundation.14 


DUTIES. — See  the  titles  Revenue  Laws;  Taxation. 

DUTY.— See  note  1. 

DUTY  OF  TONNAGE. — See  the  titles  Interstate  and  Foreign  Commerce; 
Tonnage  Duties. 

DWELLING  PLACE— See  the  title  Domicile,  ante.  p.  473. 

DYING  BY  HIS  OWN  HAND.— See  the  titles  Accident  Insurance,  vol.  1, 
p.  59;  Insurance. 


the  party  to  whom  the  monev  is  paid. 
Radich  v.  Hutchins.  95  U.  S.  210,  213,  24 
L.  Ed.  409;  Lonerean  v.  Buford.  148  U. 
S.   581,  590,  37  L.  Ed.   569. 

Where  defendants  refused  to  deliver 
certain  cattle  until  full  payment  was 
made,  which  was  contrary  to  the  agree- 
ment made  between  the  parties,  and  the 
defendant  paid  under  protest  to  save 
themselves  from  great  loss,  it  was  held 
that  such  payment  was  made  under 
duress.  Lonerean  v.  Buford.  148  U.  S. 
581.   37   L.   Ed.   569. 

The  insertion  of  additional  charges  upon 
the  entries  and  invoices  which  necessarily 
involve  the  nayment  of  increased  duties 
amounts  to  the  same  thing-  as  involuntary 
pavment.  Robertson  v.  Erank  Bros.  Co., 
132   U.    S.   17.   24.    33    L.    Ed.    236. 

The  pavment  of  monev  to  a  custom 
house  official  to  avoid  an  onerous  pen- 
alty, though  the  imposition  of  that  pen- 
alty might  have  been  illegal,  was  sufficient 
to  make  the  pavment  an  invnluntarv  one. 
Robertson  v.  Erank  Bros.  Co..  132  U.  S. 
17.    24.    33    L.    Ed.    236. 

Debtors  cannot  claim  release  from  lia- 
bility to  their  creditors  bv  reason  of  the 
coerced  payment  of  equivalent  sums  to  an 
unlawful  combination.  Williams  v.  Bruffy, 
96  U.    S.   176,   187.  24   L.    Ed.    716. 

12.  On  compromises. — United  States  v. 
Child,  12  Wall.  232.  244.  20  L.  Ed.  360. 
See.  generally,  the  title  COMPROMISE 
AND  SETTLEMENT,  vol.  3,  p.  980. 

"Equity  will  not  set  aside  a  contract 
whose  purpose  is  a  settlement  of  disputes. 


simply  because  one  party  to  it  was  in  want 
of  money  when  he  made  it,  and  because 
such  want  may  have  been  an  inducing 
cause  for  his  making  it;  the  party  havine 
heen  an  intelligent  person,  who  acted 
deliberately  and  with  knowledge  of  what 
he  was  doing.  Equity  favors  amicable 
compromise  of  controversies  where 
pecuniary  interests  are  complicated  and 
conflicting."  French  v.  Shoemaker,  14 
Wall.  314.  20  L   Ed.  852. 

13.  Amount  of  evidence. — Robertson  v. 
Erank  Bros.  Co.,  132  U.  S.  17.  23.  Z*  L. 
Fd.  236.  See.  generally,  the  title  EVI- 
DENCE. 

14.  Burden  of  proof. — Mason  v.  United 
States.  17  Wall.  67,  74.  22  L.  EH. 
Savage  v.  United  States.  92  U.  S.  382.  "  ~. 
23  T.  Ed  660.  See  eenerallv.  t*»e  Ht1»s 
COMPROMISE  \ND  SETTLFME*^. 
vol.  3.  n.  980:  PRESUMPTIONS  AND 
BURDEN   OF   PROOF. 

1.  Dutv. — In  Commonwealth  v.  Denni- 
son.  24  How.  66.  107.  16  L.  Ed.  717.  it  ;s 
said;  "The  words,  'it  -hall  he  the  d"'v ' 
in  ordinary  legislation,  imply  the  asser- 
tion of  the  power  to  command  and  to  co- 
erce obedience.  But  looking  to  the  sub- 
jecl  matter  of  this  law,  and  the  relat; 
which  the  United  States  and  the  several 
states  bear  to  each  other,  the  court  is  of 
opinion,  the  words  'it  shall  he  the  duty,' 
were  not  used  as  mandatory  and  compul- 
sory, but  as  declaratory  of  the  moral 
duty  which  this  compact  created,  when 
congress  had  provided  the  mode  of  car- 
rying it  into  execution."  See,  also,  the  ti- 
tle EXTRADITION. 


DYING  DECLARATIONS. 


BY    FRANK    MOORE. 

I.  General  Rule  as  to  Admissibility,  686. 

II.  Constitutional  Objections  to  Admission  of  the  Evidence,  686. 

III.  Preliminary  Showing  to  Admission  of  Evidence,  686. 

IV.  Competency   of   Declarant,    688. 

V.   Impeachment  or  Contradiction,  688. 

CROSS  REFERENCES. 

See  the  titles  Declarations  and  Admissions,  ante,  p.  214;  Hearsay  Evi- 
dence;  Homicide. 

I.    General  Rule  as  to  Admissibility. 

Dying  declarations  are  a  marked  exception  to  the  general  rule  that  hearsay 
testimony  is  not  admissible,  and  are  received  from  the  necessities  of  the  case 
and  to  prevent  an  entire  failure  of  justice,  as  it  frequently  happens  that  no  other 
witnesses  to  the  homicide  are  present.1  And  dying  declarations  are  admissible 
on  a  trial  for  murder  as  to  the  fact  of  the  homicide  and  the  person  by  whom  it 
was  committed,  in  favor  of  the  defendant  as  well  as  against  him.2  But  dying 
declarations  cannot  be  received  in  civil  cases.3 

II.     Constitutional  Objections  to  Admission  of  the  Evidence. 

The  constitutional  guaranty  that  the  accused  shall  be  confronted  with  the  wit- 
nesses against  him.  is  not  violated  by  the  admission  of  dying  declarations.4 

III.    Preliminary  Showing  to  Admission  of  Evidence. 

Declarant  Must  Be  in  Extremis. — In  order  for  dying  declarations  to  be 
admitted  it  must  be  shown  by  the  party  offering  them  in  evidence  that  they  were 
made  under  a  sense  of  impending  death.5     The  sense  of  impending  death  is  pre- 


1.  Dying  declarations  an  exception  to 
hearsay  rule. — Carver  v.  United  States, 
164  U.  S.  694,  697,  41  L.  Ed.  602.  See  the 
title    HEARSAY    EVIDENCE. 

Dying  declarations  are  an  exception  to 
the  general  rule  that  only  sworn  testimony 
can  be  received,  the  fear  of  impending 
death  being  assumed  to  be  as  powerful 
an  incentive  to  truth  as  the  obligation  of 
an  oath.  Carver  v.  United  States,  164  U. 
S.  694,   695,  41   L-    Ed.  602. 

2.  Declarations  admissible  for  defense. 
— Mattox  v.  United  States,  146  U  S.  140, 
151,  36  L.  Ed.  917. 

3.  Dying  declarations  not  admissible  in 
civil  cases. —  Insurance  Co.  v.  Mosley,  8 
Wall.  397,  409,  19  L.  Ed.  437  (action  on 
policy   of   accident   insurance). 

4.  Constitutional  right  of  confronta- 
tion.— -"It  is  scarcely  necessary  to  say  that 
to  the  rule  that  an  accused  is  entitled  to 
be  confronted  with  witnesses  against  him 
the  admission   of  dying  declarations  is   an 

option  which  arises  from  the  neces- 
sity of  the  case.  This  exception  was  well 
established  before  the  adoption  of  the 
constitution,  and   was   1 1 ■  •  t   intended   to  In- 


abrogated.  The  ground  upon  which  such 
exception  rests  is  that  from  the  circum- 
stances under  which  dying  declarations 
are  made  they  are  equivalent  to  the  evi- 
dence of  a  living  witness  upon  oath — "the 
condition  of  the  party  who  made  them 
being  such  that  every  motive  to  false- 
hood must  be  supposed  to  have  been 
silenced,  and  the  mind  to  be  impelled  by 
the  most  powerful  considerations  to  tell 
the  truth."  Mattox  v.  United  States,  146 
U.  S.  140,  151,  36  L.  Ed.  917;  Cooley's 
Const.  Lim.  318;  1  Phillips  on  Ev.  c.  7,  § 
6."  Kirby  v.  United  States,  174  U.  S.  47, 
61,  43  L.  Ed.  890.  See,  also,  Mattox  v. 
United  States,  156  U.  S.  237.  243,  39  L. 
Ed.  409.  See  the  title  CONSTITU- 
TIONAL LAW,  vol.  4,  p.  498. 

5.  Declarant  must  be  under  sense  of 
impending  death.- — Mattox  v.  United 
States,   146   U.   S.    140,   151,   36    L    Ed.    917. 

They  are  only  received  when  the  court 
is  satisfied  that  the  witness  was  fully 
aware  of  the  fact  that  his  recovery  was 
impossible,  and  in  this  particular  the  re- 
quirement of  the  law  is  very  stringent. 
Carver   v.    United    States,    164    U.    S.    694, 

;.   41    L    Ed.   602. 
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sumed  to  remove  all  temptation  to  falsehood,  and  to  enforce  as  strict  an  ad- 
herence to  the  truth  as  would  the  obligation  of  an  oath.0  But  the  evidence  must 
be  received  with  the  utmost  caution,  and  if  the  circumstances  do  not  satisfac- 
torily disclose  that  the  awful  and  solemn  situation  in  which  he  is  placed  is  real- 
ized by  the  dying  man  because  of  the  hope  of  recovery,  it  ought  to  be  rejected." 
It  has  been  held,  however,  that  a  declaration  is  admissible  if  made  while  hope 
lingers,  if  it  is  afterwards  ratified  when  hope  is  gone,8  or  if  made  when  the  person 
is  without  hope,  though  afterwards  he  regains  confidence.9 

Lapse  of  Time  between  Declarations  and  Death. — The  length  of  time 
elapsing  between  the  making  of  the  declaration  and  the  death  is  one  of  the 
elements  to  be  considered,  although  as  stated  by  Mr.  Greenleaf,  "it  is  the  impres- 
sion of  almost  immediate  dissolution,  and  not  the  rapid  succession  of  death,  in 
point  of  fact,  that  renders  the  testimony  admissible."10  And  obviously  no  more 
rigorous  rule  should  be  applied  when  the  declaration  is  in  favor  of  the  accused 
than  when  it  is  against  him.11 

Repetition  of  Dying  Declarations. — But  the  repetition  of  a  dying  declara- 
tion cannot  itself  be  admitted  as  a  reiteration  of  the  alleged  facts,  if  made  when 
hope  has  been  regained,12  even  though  the  witness  testifying  to  such  repetition 
is  swrorn  in  rebuttal.13 

How  Sense  of  Impending  Death  Shown. — That  the  declarations  were  made 
under  a  sense  of  impending  death  may  be  made  to  appear  from  what  the  injured 
person  said ;  or  from  the  nature  and  extent  of  the  wounds  inflicted,  being  ob- 
viously such  that  he  must  have  felt  or  known  that  he  could  not  survive ;  as  well 
as  from  his  conduct  at  the  time  and  the  communications,  if  any,  made  to  him  by 
his  medical  advisers,  if  assented  to  or  nnderstandingly  acquiesced  in  bv  him.14 
And  the  fact  that  a  clergyman  has  been  summoned  and  has  administered  the  last 


6.  Mattox  v.  United  States,  156  U.  S. 
237,   244,  39    L-   Ed.  409. 

7.  Evidence  received  with  caution. — 
Mattox  v.  United  States,  146  U.  S.  140, 
151,  36  L.  Ed.  917;  Carver  V.  United 
States,  160  U.  S.  553,  554,  40  L.  Ed.  532. 

8.  Carver  v.  United  States,  160  U.  S. 
553,  555,  40  L-  Ed.  532. 

9.  Carver  v.  United  States,  160  U.  S. 
553,   555, -40    L.    Ed.    532. 

10.  Lapse  of  time  as  a  material  factor. 
—Mattox  v.  United  States,  146  U.  S.  140, 
151,  36  L.  Ed.  917,  citing  1  Greenleaf  Ev., 
15th  Ed.,  §§  156,  157,  158. 

11.  Mattox  v.  United  States,  146  U.  S. 
140,   152,  36   L.    Ed.   917. 

In  Mattox  v.  United  States,  146  U  S. 
140,  36  L.  Ed.  917,  the  lapse  of  time  was 
but  a  few  hours;  the  wounds  were  three 
in  number  and  one  of  them  of  great  sever- 
ity; the  patient  was  perfectly  conscious, 
and  asked  the  attending  physician  his 
opinion,  and  was  told  that  the  chances 
were  all  against  him,  and  that  the  physi- 
cian thought  there  was  no  "show  for  you 
(him)  at  all."  He  was  then  interrogated 
as  to  who  did  the  shooting,  and  he  replied 
that  he  did  not  know.  All  this  was  ad- 
mitted without  objection.  Defendant's 
counsel  then  endeavored  to  elicit  from 
the  witness  whether,  in  addition  to  saying 
that  he  did  not  know  the  parties  who 
shot  him,  Mullen  stated  that  he  knew 
Clyde  Mattox,  and  that  it  was  not  Clyde 
who  did  so.  The  question  propoum 
was  objected  to  on  the  sole  ground  of 
incompetency,  and  the  objection  sustained. 


The  court  said:  "In  this,  as  the  case 
stood,  there  was  error.  So  long  as  the 
evidence  was  in  the  case  as  to  what  Mul- 
len said,  defendant  was  entitled  to  re- 
fresh the  memory  of  the  witness  in  a 
proper  manner  and  bring  out,  if  he  could. 
what  more,  if  anything,  he  said  in  that 
connection.  It  was  not  inconsistent  with 
Mullen's  statement  that  he  did  not  know 
the  parties,  for  him  also  to  have  said  that 
he  knew  Mattox  was  not  one  of  them. 
His  ignorance  of  who  shot  him  was  not 
incompatible  with  knowledge  of  who  did 
not  shoot  him.  We  regard  the  error  thus 
committed  as  justifying  the  awarding  of 
a  new  trial." 

12.  Repetition  of  dying  declarations. — 
Carver  v.  United  States,  160  U  S.  553.  555, 
40   L.    Ed.    532. 

13.  Rebutting  evidence. — "N'or  can  we 
perceive  that  this  is  otherwise,  because 
the  record  states  that  Wheeler  was  sworn 
'in  rebuttal.'  Rebutting  evidence  it  evi- 
dence in  denial  of  some  affirmative  case 
or  fact  which  defendant  has  attempted  t<> 
prove.  Our  attention  has  been  called  to 
no  attempt  on  behalf  of  defendant  below 
to  prove  that  Anna  Maledon  made  on  her 
deathbed,  after  her  declaration  of  March 
27,  any  retraction  thereof,  or  any  state- 
ment inconsistent  with  it.  if  evidence  to 
that  effect  would  have  justified  the  intro- 
duction of  this  testimony  as  tending  to 
rebut  it."  Carver  v.  United  States.  160 
U.  S.  553,  555,    in   I..   Ed.   53 

14.  How  sense  of  impending  dea'h 
shown. — Matt'  United  States,  t  16  (J. 
S.   140,   151,   36  L.   Ed.   017. 
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rites  of  the  church  to  the  declarant,  may  be  put  in  evidence  to  show  that  he  was 
under  a  sense  of  impending  death  at  the  time  the  declarations  were  made.15 

IV.     Competency  of  Declarant. 

I  )ying  declarations  may,  however,  be  inadmissible  by  reason  of  the  extreme 
youth  of  the  declarant,"1  or  by  reason  of  any  other  fact  which  would  make  him 
incompetent  as  an  ordinary  witness.17 

V.    Impeachment  or  Contradiction. 

In  General. — Dying  declarations  may  be  contradicted  in  the  same  manner  as 
other  testimony,  and  may  be  discredited  by  proof  that  the  character  of  the  de- 
ceased was  bad,  or  that  he  did  not  believe  in  a  future  state  of  rewards  or  pun- 
ishment.18 

Contradictory  Statements. — Dying  declarations  may  be  impeached  by 
proof  of  contradictory  statements  by  the  deceased  in  conflict  with  the  dying  dec- 
larations, whether  these  statements  be  made  under  such  circumstances  as  to  be 
admissible  as  dying  declarations  or  not.19 

Laying  the  Foundation  for  Contradictory  Statements. — The  rule  that 
a  foundation  must  be  laid  for  evidence  of  contradictory  statements  by  asking 
the  witness  whether  he  has  made  such  statements,  will  not  be  extended  to  the 
case  of  a  dying  declaration,  where  the  defendant  has  no  opportunity  by  cross- 
examination  to  show  that  by  reason  of  mental  or  physical  weakness,  or  actual 
hostility  felt  toward  him,  the  deceased  may  have  been  mistaken.20 

DYING  WITHOUT  ISSUE.— See  Die  without  Issue,  ante,  i  .  347. 
DYNAMITE. — See  references  under  Explosions  and  Explosi^s. 


15.  Administering  last  rites  of  church. 

— Carver  v.   United   States,   164   U.   S.   694, 

696.  41    L.    Ed.    602. 

It  is  competent  to  prove  that  a  Catholic 
priest  was  summoned  for  the  deceased; 
"that  she  took  the  sacrament  after  she 
was  shot,"  and  that  he  "performed  the 
;  rites  of  the  Catholic  church  in  her 
behalf."  There  is  no  objection  to  this 
testimony,  and  it  is  within  the  discretion 
of  the  court  to  admit  it.  Carver  v.  United 
States,  164  U.  S.  694,  41  L.  Ed.  602,  citing 
Alexander  v.  United  States,  13S  U.  S. 
353,    34    L.    Ed.    954. 

16.  Declarant  must  be  competent  to 
testify  if  living. — Carver  v.  United  States, 
164    U.   S.   694,   697,  41    L.    Ed.   602. 

17.  Carver  v.  United  States,  164  U.  S. 
694,    '-,'.17,   41    L.    Ed.    602. 

18.  Impeachment  of  dying  declarations. 
— Carver   v.    United   States,    164    U.   S.  694, 

697,  4  1    L.    Ed.   602.      See    the   title   WIT- 
NESSES. 

"A  dying  declaration  by  no  means  im- 
port- absolute  verity.  The  history  of 
criminal  trials  is  replete  with  instances 
where  witnesses,  even  in  the  agonies  of 
ih,  have  through  malice,  misapprehen- 
sion <>r  weakness  of  mind  made  declara- 
tions that  were  inconsistent  with  the  ac- 
tual facts;  and  it  would  be  a  .meat  hard- 
ship to  tli  endant,  who  is  deprived 
benefvl  of  a  cross-examination,  to 
hold    that    he    could    not     explain      them." 


Carver    v.    United    States,    164    U.    S.    694, 
695,    41    L.    Ed.    602. 

"As  these  declarations  are  necessarily 
ex  parte,  we  think  the  defendant  is  en- 
titled to  the  benefit  of  any  advantage  he 
may  have  lost  by  the  want  of  an  oppor- 
tunity for  cross-examination."  Carver  v. 
United  States,  164  U.  S.  694,  698,  41  L. 
Ed.  602. 

19.  Impeachment  by  proof  of  contra- 
dictory statements. — Carver  v.  United 
States,  164  U.  S.  694,  41  L  Ed.  602.  See 
the   title  WITNESSES. 

In  nearly  all  the  cases  in  which  the 
question  has  arisen  evidence  of  other 
statements  by  the  deceased  inconsistent 
with  his  dying  declarations  has  been  re- 
ceived. Carver  v.  United  States,  164  U. 
S.    694,    698,   41    L.    Ed.    602. 

It  is  error  to  refuse  to  permit  the  de- 
fendant on  trial  for  homicide  to  prove  by 
witnesses  that  the  deceased  made  state- 
ments to  them  in  apparent  contradiction 
to  her  dying  declaration,  and  tending  to 
show  that  the  defendant  did  not  shoot 
her  intentionally.  Whether  these  state- 
ments were  admissible  or  not  as  dying 
declarations  is  immaterial.  Carver  v. 
United  States,  164  U.  S.  694,  41  L.  Ed. 
602. 

20.  Laying  foundation  for  contradictory 
statements. — Carver  v.  United  States.  164 
U.  S.  694,  41  L.  Ed.  602,  distinguishing 
Mattox  v.  United  States,  156  U.  S.  237, 
39    L.    Ed.    409. 
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EARNEST  MONEY.— See  note  1. 
EARNINGS.— See  note  2. 

EARTHENWARE.— Webster   defines    earthenware    as 
utensils,  ornaments,  or  the  like,  made  of  baked  clay.":; 


'vessels,    and    other 


1.  Earnest  money. — In  The  Elgee  Cot- 
ton  Cases.  :!-2  Wall.  180,  195,  22  L.  Ed. 
803,  it  is  said:  "Whatever  may  have  been 
brought  by  some  old  writers  respecting 
the  effect  in  the  transmission  of  property, 
of  giving  and  receiving  earnest  money,  it 
is  now  considered  of  no  importance,  or  of 
the  smallest  importance.  The  subject  is 
discussed  in  Benjamin  on  Sales,  second 
edition,  pages  260-2,  and  the  conclusion  is 
reached  that  the  true  legal  effect  of  earn- 
est is  simply  to  afford  conclusive  evidence 
that  a  bargain  has  been  actually  com- 
pleted, with  mutual  intention  that  it  should 
be  binding  on  both;  and  that  the  inquiry 
whether  the  property  has  passed  in  such 
cases  is  to  be  tested  not  by  the  fact  that 
earnest  is  given,  but  by  the  true  nature  of 
che  contract  concluded  by  giving  the  ear- 
nest. The  author  says  further,  'No  case 
i,as  been  found  in  the  books  in  which  the 
giving  of  earnest  ha"s  been  held  to  pass 
the  property  in  the  subject  matter  of  the 
sale,  where  the  completed  bargain,  if 
proved  in  writing,  or  in  any  other  suffi- 
cient manner,  would  not  eqaully  have  al- 
tered the  property.''  See,  generally,  the 
title  SALES. 

As  to  part  pavment  of  price,  see  the  ti- 
tle FRAUDS,  STATUTE  OF. 

5  tl  S  Rnc  -44 


2.  Earnings.— In  Grant  v.  Hartford,  etc., 
R.  Co.,  93  I  .  S.  225,  228,  23  I.  Ed.  878,  it 
is  said:  "Earnings  expended  on  a  new 
structure  may  or  may  not  be  profits. 
Whether  they  are  or  not  depends  on 
other  things  to  be  taken  into  the  account 
besides  the  mere  fact  of  such  expendi- 
ture." And  in  that  case  it  was  held  that 
"profits  used  in  construction"  did  not  em- 
brace earnings  expended  in  repairs.  See 
the  titles  MORTGAGES  AND  DEEDS 
OF  TRUST;  TAXATION. 

As  to  earnings  of  husband  or  wife,  see 
the  titles  HUSBAND  AND  WIFE;  SEP- 
ARATE ESTATE  OF  MARRIED  WO- 
MEN. See,  also,  the  title  FRAUDU- 
LENT AND  VOLUNTARY  CONVEY- 
ANCES. As  to  earnings  on  stock,  see  the 
title  STOCK  AND  STOCKHOLDERS. 
As  to  earnings  of  child,  see  the  title  PAR- 
ENT AND  CHILD.  As  to  earning  power 
as  element  of  damages,  see  the  titles 
DAMAGES,  vol.  5.  p.  179,  et  seq;  DEATH 
BY  WRONGFUL  ACT,  vol.  5,  p.  202. 

3.  Rossman  v.  Hedden,  145  U.  S.  561, 
568,  36  L.  Ed.  817.  See,  generally,  the  ti- 
tle REVENUE  LAWS. 


EASEMENTS. 

BY    T.    B.    BENSOX. 

I.    Distinctions,   690. 
II.    Creation  and  Grant  of  Easements,  690. 

A.  In  General,  690. 

B.  By  Express  Grant,  690. 

C.  By  Implication,  691. 

III.  Extent  of  Easements,  691. 

IV.  Rights  and  Liabilities  Incident  to  Easements,  692. 

A.  To   Whose  Benefit  Easements  Inure,  692. 

1.  Beneficiary  of  Deed  of  Trust,  692. 

2.  Traveling  Public,  692. 

3.  Abutting  Landowners,  692. 

4.  Adjoining  Landowners,  692. 

5.  Owner  of  Wharf,  692. 

6.  State  for  Levees,  692. 

B.  Succession  to  Rights,  692. 

V.   Protection   of  Easements,   693. 

CROSS  REFERENCES. 

See  the  titles  Mines  and  Minerals;  Private  Ways;  Public  Lands;  Waters 
and  Watercourses. 

I.    Distinctions. 

Easement  or  Public  Use. — The  right  to  appropriate  and  dispose  of  water  is 
not  an  easement  but  a  public  use.1 

Easement  or  Franchise. — The  distinction  between  a  franchise  and  an  ease- 
ment is  treated  elsewhere.2 

Easement  or  Servitude. — See  this  subject  treated  elsewhere.3 

II.    Creation  and  Grant  of  Easements. 

A.  In  General. — As  to  creation  of  an  easement  in  favor  of  the  public  by 
dedication,  see  the  title  Dedication,  ante,  p.  235. 

B.  By  Express  Grant. — What  Words  Will  Grant. — The  word  "appurte- 
nances" will  carry  with  it  easements  and  servitudes  used  and  enjoyed  with  the 
lands  for  whose  benefit  they  were  created.4 

Who  May  Grant. — In  New  Jersey  a  riparian  owner  has  no  power  to  grant  an 
easement  over  lands  below  the  high-water  mark/'  and,  if  he  attempts  to  grant  an 
easement  over  such  land,  redeemed  by  filling  in  below  high-water  mark,  to  a  city, 
a  subsequent  grantee   (a  railroad)   of  his  right  to  reclaim  the  land  under  water 


1.  Osborne  v.  San  Diego  Land,  etc.,  Co., 
178  U.  S.  22,  34,  44  L.  Ed.  961.  See,  gen- 
erally, the  titles  WATER  COMPANIES 
AND  WATERWORKS;  WATERS  AND 
W  \TKRCOURSES. 

2.  See  the  title  CORPORATIONS,  vol. 
4.  p.  630.  And  see  Bank  v.  Earle,  L3  Pet. 
519,  595,  10  E.  Ed.  274;  California  v.  Cen- 
tral   Par.    R.   Co.,   127  U.  S.  1,   40,  32   L.    Ed. 

150. 

3.  See    the    title    LEVEES.      And    see 


Eldridge  v.  Trezevant,  1G0  U.  S.  452.  4G3, 
40    L    Ed.    490. 

4.  Humphreys  v.  McKissock,  140  U.  S. 
304,  314,  35  L.  Ed.  47:;.  See  APPUR- 
TK.\  A  XT— APPURTENANCE,  vol.  2,  p. 
462. 

Easement  for  market. — See  Washing- 
ton Market  Co.  v.  District  of  Columbia, 
L72  T.  S.  361,  43  L  Ed.  478.  And  see  the 
title  MARKET. 

5.  Hoboken  v.  Pennsylvania  R.  Co.,  124 
U.   S.  656,  693,  31  L   Ed.  543. 


(690) 


BASEMENTS. 


691 


fronting  his  property  may  acquire  from  the  state  a  title  to  such  land  discharged 
of  the  supposed  casement.*5 

For  Whose  Benefit  May  Be  Granted. — An  easement  may  be  created  by 
the  agreement  of  two  parties  to  inure  to  the  benefit  of  a  third.7  Where  an  owner 
of  two  adjoining  parcels  of  land  mortgages  each  of  them  separately,  an  easement 
may  be  created  in  favor  of  one  mortgagee  upon  the  premises  of  the  other  by  ex- 


press 


grant.8 


o 

C.  xSy  implication. — An  easement  wiH  pass  by  implication  only  when  nec- 
essary to  the  enjoyment  of  the  thing  granted.9 

Easement  of  Way  along  Canal. — An  easement  of  way  along  the  side  of  a 
canal  may  be  created  by  implied  grant  from  the  state.10 

III.    Extent  of  Easements. 

A  grant  by  an  owner  of  two  adjoining  parcels  of  land  of  one  of  them,  with 
all  easements  thereto  appertaining,  creates  an  easement  upon  the  adjacent  prop- 
erty for  the  convenient  enjoyment  and  necessary  usages  thereof.11 


6.  Hoboken  v.  Pennsylvania  R.  Co.,  124 
U.  S.  656,  693,  31   L.  Ed.  543. 

Where  a  riparian  owner  dedicated  a 
right  of  way  over  redeemed  land  to  a 
city,  and  afterwards  granted  a  right  of 
way  thereover  to  a  railroad  company,  if 
subsequently  the  railroad  company  pro- 
cured the  absolute  property  therein  from 
the  state  of  New  Jersey  by  an  act  of  the 
legislature,  its  title  thereto  is  paramount 
to  the  city  and  the  right  of  the  public  to 
travel  thereover.  Hoboken  V.  Pennsyl- 
vania R.  Co.,  124  U.  S.  656,  693,  31  L.  Ed. 
■>43.  As  to  the  law  in  California,  see 
United  States  v.  Mission  Rock  Co.,  189 
a.   S.   391,   47   L.    Ed.   865. 

7.  An  agreement  between  two  railroad 
ompanies  and  a  board  of  park  commis- 
sioners, by  which  the  board  granted  to  the 
railroad  companies  the  right  of  way 
through  the  park,  on  condition  that  other 
railroads  should  be  allowed  the  use  of  the 
right  of  way  through  the  park  and  other 
property  to  the  terminus  of  the  railroad, 
at  a  union  depot,  upon  such  terms  of  fair 
and  equitable  compensation  to  be  paid 
therefor  as  may  be  agreed  upon  by  the 
companies,  created  an  easement  on  the 
property  of  the  railroad  companies,  for  the 
benefit  of  the  public  which  may  be 
availed  of  by  other  railroad  companies  not 
onlv  through  the  park  but  over  the  whole 
right  of  way  through  other  parts  of  the 
city  from  the  park  to  the  terminus.  Joy 
V.  St.  Louis,  138  U.  S.  1,  38,  34  L.  Ed. 
843.  . 

8.  Where  an  owner  of  two  adjoining 
lots  with  the  purpose  to  procure  money 
to  build  an  apartment  house  thereon  gave 
a  deed  of  trust  to  W.  conveying  a  parcel 
of  the  land  coinciding  with  that  on  which 
the  building  was  thereafter  erected,  and, 
in  addition  to  the  conveyance  of  the  par- 
cels of  ground  described,  there  is  the  fol- 
lowing language:  "Together  with  all  and 
singular  the  improvements,  way-,  ease 
ments,"  etc.;  and  a  deed  of  trust  was  also 
given  upon  the  remaining  portion  of  the 
premises  to  M.;  after  the  building  was 
erected  a  third  deed  of  trust  was  given  to 


G.,  upon  the  identical  premises  and  con- 
taining the  same  language  as  above  quoted 
in  the  deed  of  trust  to  W.;  the  deed  of 
trust  was  given  to  G.  after  it  had  become 
evident  that  a  strip  of  land  surrounding 
the  building  had  become  essential  to  the 
enjoyment  thereof;  subsequently  the 
mortgagor  conveyed  both  parcels  of  land 
subject  to  the  above  three  mortgages.  On 
foreclosure  of  the  mortgages  the  court 
held,  that  an  express  easement  was  cre- 
ated in  favor  of  the  mortgagees  on  the 
parcel  on  which  the  building  was  erected 
against  the  owner  and  his  grantee  who 
took  with  notice,  in  a  strip  of  land  ad- 
joining on  the  sides  of  the  remaining  par- 
cel of  land  the  parcel  on  which  the  build- 
ing was  erected,  ten  feet  in  width.  Warner 
V.  Grayson,  200  U.  S.  257,  260,  268,  50  L. 
Ed.  470.  See  Humphreys  v.  McKissock, 
140  U.  S.  304,  35  L.  Ed.  473.  See  the  title 
MORTGAGES  AND  DEEDS  OF 
TFUST. 

9.  Harris  v.  Elliott,  10  Pet.  25,  54,  9  L. 
Ed.  333;  Jackson  v.  Hathaway,  15  Johns. 
447.  455;  Linthicum  v.  Ray,  9  Wall.  241, 
19  L-  Ed.  657;  Humphreys";'.  McKissock, 
140  U.  S.  304,  313,  35  L.  Ed.  473. 

10.  Werling  v.  Ingersoil,  181  TJ.  S.  131, 
141,  45  L.  Ed.  782.  See  the  title  CANALS, 
vol.  3,  p.   547. 

11.  Where  the  owner  of  two  adjoining 
parcels  of  land  gives  two  deeds  of  trust 
on  one  parcel  thereof,  each  deed  of  trust 
containing  the  following  stipulation:  "To- 
gether with  all  and  singular  the  improve- 
ments, ways,  easements,"  etc.,  the  one  be- 
fore and  other  after  the  erection  of  an 
apartment  house  thereon,  which  building 
covers  the  whole  of  said  parcel,  and  the 
overhanging  porches,  encroaching  areas 
and  the  walks  were  placed  upon  the  re- 
maining parcel  of  land,  upon  which,  by 
the  express  language  above  quoted,  the 
deeds  of  trust  created  an  easement,  the 
court  held  that  such  easement  is  not 
merely  one  of  light  and  air  Imt  for  the 
convenient  enjoyment  ami  necessarjr  us- 
ages of  the  premises  and  extends  to  a 
space   of   ten    feet    about    the    building    on 
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Under  Agreement. — Where  an  easement  is  created  hy  an  agreement  between 
a  board  of  park  commissioners  and  a  railro;\  !,  by  which  other  railroads  may  use 
the  right  of  way  of  such  road  through  the  park  and  other  property — the  latter 
belonging  to  the  railroad — to  the  terminus  of  the  railroad,  such  easement  extends 
to  the  right  of  way  through  the  park  and  other  property  to  the  terminus.12 

Easement  for  Ferries,  Canals  and  Highways. — See  this  subject  as  treated 
elsewhere.1'1 

IV.    Rights  and  Liabilities  Incident  to  Easements. 

A.  To  Whose  Benefit  Easements  Inure — 1.  Beneficiary  ov  Deed  or 
Trust. —  \n  casement,  created  by  a  deed  of  trust,  may  be  enjoyed  by  the  bene- 
ficiary thereunder  as  against  the  grantee  of  the  premises,  taking  with  knowl- 
edge of  the  deed  of  trust.14 

2.  Traveling  Public. — By  the  laws  of  New  Jersey  the  right  of  travel  of  the 
public  in  lands  redeemed  by  filling  in  below  the  high-water  mark,  is  subordinate 
to  the  power  of  the  state  to  grant  such  land  discharged  of  the  easement  of 
travel.1" 

3.  Abutting  Landowners. — The  easement  of  an  abutting  owner  to  the  light 
and  air  above  the  surface  of  the  street  is  property  within  the  protection  of  the 
constitution,  and  such  owner  cannot  be  deprived  thereof  without  due  compensa- 
tion. And  the  fact  that  an  elevated  railroad  which  diminishes  the  light  and  air 
also  increases  the  easement  of  access  does  not  defeat  such  abutting  owner's 
right  to  compensation  for  the  injury  to  his  easement  of  light  and  air.10 

4.  Adjoining  Landowners. — See  this  subject  as  treated  elsewhere.17 

5.  Owner  oE  WharE. — See  this  subject  as  treated  elsewhere. 1S 

6.  State  for  LEvEEs. — See  this  subject  as  treated  elsewhere.19 

B.  Succession  to  Bights. — A  successor  to  the  benefits  of  an  agreement 
creating  an  easement,  succeeds  to  the  burdens  as  well  as  benefits  of  his  prede- 
cessor.20 


the  sides  adjoining  the  remaining  adjoin- 
ing parcel.  Warner  v.  Grayson,  200  U.  S. 
237.  270,  50  L-   Ed.   470. 

12  Joy  7'.  St.  Louis,  138  U.  S.  1,  38,  34 
L.   Ed.  843. 

13.  Easement  for  ferry  company. — 
Mills  v.  St.  Clair  County,  8  How.  569.  584, 
12  L.   Ed.   1201.     See  the  title  FERRIES. 

Easement  of  way  along  canal. — Werling 
V.  Tngersoll.  181  U.  S.  131,  141,  45  L.  Ed. 
782.  See  the  title  CANALS.' vol.  3,  p. 
547. 

Easement  of  public  highway. — District 
of  Columbia  v.  Robinson,  180  U.  S.  92, 
45  L  Ed.  440.  See  the  title  STREETS 
AND  HIGHWAYS. 

14.  Warner  v.  Grayson,  200  U.  S.  257, 
271.  50  L  Ed.  470;  Shepherd  v.  Pepper, 
133   I"    S.  626,  650,  33  L   Ed.  706. 

15.  By  the  laws  of  New  Jersey  the  land 
below  high-water  mark  on  navigable 
waters  is  the  absolute  property  of  the 
state,  subject  only  to  the  constitutional 
powers  of  congress  to  regulate  commerce, 
and  the  casement  of  the  public  to  pass 
over  such  lands,  which  have  been  re- 
dejemed  by  filling  in,  to  reach  the  water, 
is  subordinate  to  the  right  of  the  state 
to  grant  such  lands,  and  the  state  has  the 
power  to  grant  them  and  defeat  or  pre- 
clude the  right  of  the  public  to  pass  over 
them.  The  public  right  represented  by 
the    plaintiff    is    subordinate    to    the    state. 

I  subject  to  its  control.     The  state  may 


release  the  obligation  to  the  public,  may 
discharge  the  land  of  the  burden  of  the 
casement,  and  extinguish  the  public  right 
to  its  enjoyment.  Whatever  it  may  do  in 
that  behalf  conclusively  binds  the  local 
authorities,  when,  as  in  the  present  cases, 
the  rights  of  action  asserted  are  based  ex- 
clusively on  the  public  right.  Hoboken 
7'.  Pennsylvania  R.  Co.,  124  U.  S.  656,  693, 
31   L.   Ed.  543. 

16.  Muhlker  v.  New  York,  etc.,  R.  Co., 
197  U.  S.  544,  563,  49  L  Ed.  872,  dis- 
tinguished in  Sauer  v.  New  York  City, 
206  U.  S.  536,  549,  51  L  Ed.  1176.  See, 
also,  New  York  Elevated  R.  Co.  v.  Fifth 
Nat.  Bank.  135  U.  S.  432.  34  L  Ed.  231. 
See  the  titles  EMINENT  DOMAIN: 
STREET  RAILWAYS;  STREETS  AND 
HIGHWAYS. 

17.  See  ante,  "Extent  of  Easements,"  III. 
And  see  the  title  ADJOINING  LAND- 
OWNERS,  vol.   1,  p.    117. 

18.  See  the  title  WHARVES.  And  see 
Linthicum  7'.   Ray,  9  Wall.  241,   19   L.   Ed. 

19.  Sec  the  title   LEVEES. 

20.  Where,  by  an  agreement,  by  which 
an  easement  is  created  in  favor  of  other 
railroads  to  run  their  trains  over  the  road 
of  a  second  party  to  the  agreement,  and 
a  third  party  to  the  agreement  is  made 
successor  to  the  rights  of  the  second 
party,  on  succession  to  the  rights  of  the 
second   party,   the   third   party's   rights   re- 
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By  Injunction. — Equity  has  jurisdiction   to  enjoin  a  party  to  an  agreement 
creating  an  easement   from  disturbing  the  other   party's  enjoyment   thereof.21 
Ejectment. — A  mere   easement  will   not  sustain  ejectment.22 

EAST.— See  note  1. 

EBB  AND  FLOW.— See  the  titles  Admiralty,  vol.  1,  p.  132,  et  seq. ;  Navi- 
gable Waters. 

ECCLESIASTICAL  CORPORATIONS.— See  the  titles  Charities,  vol.  3, 
p.  675 :  Corporations,  vol.  4,  p.  621  :  Religious  Societies. 

ECCLESIASTICAL  JURISDICTION.— See    the  title  Religious  Societies. 

ECCLESIASTICAL  LAW.— See  the  titles  Common  Law,  vol.  3,  p.  '",7; 
Marriage  ;  Religious  Societies.  As  to  records  and  proceedings  in  evidence, 
see  the  title  Records.     As  to  glebe  lands,  see  the  title  Religious  Societies. 

EDITOR.— See  note  2. 

EDUCATION.— See  note  3. 

EFFECTIVE  BLOCKADE.— See  the  title  Blockade,  vol.  3,  p.  369. 

EFFECTS.— See,  also,  the  title  Wills.  The  word  effects  means  "property 
or  worldly  substance."  When  it  is  accompanied,  in  a  will,  by  words  of  nar- 
rower import,  the  bequest,  if  not  residuary,  may  be  confined  to  species  of  prop- 
erty ejusdem  generis  with  these  previously  described.1 


main  subject  to  the  easement  of  other 
railroads.  Jov  v.  St.  Louis,  138  U.  S.  1, 
39,    34    L.    Ed."  843. 

21.  A  prayer  for  an  injunction  to  re- 
strain a  party  from  refusing  to  permit  the 
other  party  to  an  agreement  to  enjoy  an 
easement  created  by  such  agreement,  is 
a  prayer  for  all  that  is  necessary  to  secure 
practically  the  specific  performance 
thereof.  The  right  is  a  continuing  one 
and  a  remedy  at  law  by  repeated  actions 
would  be  wholly  inadequate.  The  legal 
remedy  would  be  neither  plain  nor  com- 
plete, nor  a  reasonable  substitute  for  the 
remedy  in  equity,  by  injunction.  Joy  v. 
St.  Louis,  138  U.  S.  1,  46,  34  L   Ed.  843. 

22.  Richardson  v.  Louisville,  etc.,  R.  Co., 
169  U.  S-  128,  42  L  Ed.  687.  See  the  title 
EJECTMENT. 

1.  East — Countries  east  of  the  Cape  of 
Good  Hope. — This  term  in  a  tariff  act  has 
been  held  to  mean  "countries  with  which, 
at  that  time,  the  United  States  ordinarily 
carried  on  commercial  intercourse  by 
passing  around  that  cape."  Powers  v. 
Comly,  101  U.  S.  789,  790,  25  L  Ed.  805. 
See,  also,  Hadden  v.  The  Collector,  5 
Wall.  107,  18  L  Ed.  518;  Sturges  v.  The 
Collector.  12  Wall.  19,  20  L  Ed.  255.  See 
BEYOND,  vol.  3,  p.  223.  And  see,  gen- 
erally, the  title  REVENUE  LAWS. 

As  to  course  in  bounding  lands,  see  gen- 
erally, the  title  BOUNDARIES,  vol.  3,  p. 
461. 

2.  Editor. — In  Pennoyer  v.  Neff,  95  U. 
S.  714,  721,  24  L  Ed.  565,  it  is  said:  "The 
term  editor,  as  used  when  the  statute  of 
New  York  was  passed,  from  which  the 
Oregon  law  is  borrowed,  usually  included 
not  only  the  person  who  wrote  01  ele<  ted 
the  articles  for  publication,  hut  the  person 
who  published  the  paper  and  put  it  into 
circulation.     Webster,   in   an   early   edition 


of  his  Dictionary,  gives  as  one  of  the  defi- 
nitions of  an  editor,  a  person  'who  super- 
intends the  publication  of  a  newspaper.' 
It  is  principally  since  that  time  that  the 
business  of  an  editor  has  been  separated 
from  that  of  a  publisher  and  printer,  and 
has  become  an  independent  profession." 
See.  also  the  title  SUMMONS  AND 
PROCESS.  As  to  liability  for  libel,  see 
the  title  LIBEL  AND  SLANDER. 

As  to  charter  party  bv  editor  of  news- 
paper, see  the  title  CORPORATIONS, 
vol.  4,  p.  719. 

As  to  editor  of  bronze  statuary,  see 
Merritt  v.  Tiffany,  132  U.  S.  167,  170."  33  L 
Ed.  299. 

3.  Education. — A  testatrix  directed  that 
the  interest  of  certain  funds  should  be  an- 
plied  "to  the  proper  education"  of  certain 
persons,  her  nephews,  "so  that  they  may 
be  severally  fitted  and  accomplished  in 
some  useful  trade."  The  court  did  not 
think  that  in  ascertaining  the  amount  ap- 
plicable to  the  education  of  the  appellant, 
one  of  the  learned  professions  may  be 
taken  as  the  standard,  with  as  much  pro- 
priety as  the  trade  or  art  of  a  mechanic. 
Dandridge  v.  Washington,  2  Pet.  370.  7  L. 
Ed.  454.  Sec,  generallv,  the  titles  COL- 
LEGES  AND  UNIVERSITIES,  vol.  ::. 
p.  867;  PARENT  AMD  CHILD; 
SCHOOLS. 

As  to  educational  charity,  see  the  title 
CHARITIES,  vol.  3.  p.  r.so.  and  that  title 
generally.  As  to  charitable  devises  am! 
bequests,  see  the  titles  CHARITIES,  vol. 
3,   p.    67.",;   WILLS 

4.  Effects.— Arthur  v.  Morgan,  112  U 
S.  195,  499.  28  T..  Ed.  825.  Bui  the  court 
in  that  case  said  that  the  analogies  o.  be 
derived  from  wills  were  nol  strictly  ap- 
plicable to  a  case  lil<<'  the  one  under  con- 
sideration   which    turned    upon    the    con- 
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EIDERDOWN. — As  to  duty  thereon,  see  the  title  Revenue  Laws. 

EIGHT  HOUR  LAW. — See  the  title  Labor.  See,  also,  the  titles  Master 
and  Servant;  Police  Power;  Postae  Laws;  United  States.  As  to  compro- 
mise of  claim  for  overtime,  see  the  title  Compromise  and  Settlement,  vol.  3, 
p.  993. 

EJECTION. — Of  passenger,  see  the  title  Carriers,  vol.  3,  p.  575,  et  seq. ; 
of  tenant,  see  the  title  Landlord  and  Tenant. 


struction  of  the  term  household  effects  in 
a  tariff  act;  and  it  was  held  that  a  carnage 
was  household  effects  within  a  revenue 
act  admitting  household  effects  free  of 
duty.  See,  also,  the  title  REVENUE 
LAWS. 

The  word  effects  (French  "effets") 
when  used  indefinitely  in  wills,  but  in  con- 
nection with  something  particular  and  cer- 
tain, is  limited  by  its  association  to  other 
things  of  a  like  kind.  Ennis  v.  Smith,  14 
How.  400,  14  L.   Ed.  472. 

In  Planters'  Bank  v.  Sharp,  6  How.  301, 
321,  12  L.  Ed.  447,  it  te  said:  "So,  in  re- 
spect to  effects,  it  has  been  held,  when  the 
word  is  used  alone,  or  simpliciter,  it  means 
all  kinds  of  personal  estate.  13  Ves.  39, 
47,  note;  Michell  v.  Michell,  5  Madd.  72; 
Hearne  v.  Wigginton,  6  Id.  119;  Cowp. 
299.  But  if  there  be  some  word  used  with 
it,  restraining  its  meaning,  then  it  is  gov- 
erned by  that,  or  means  something  ejus- 
dem  generis.  Here,  however,  instead  of 
restraining  terms  being  used  with  it,  those 
most  broad  and  enlarging  are  added,  be- 
ing 'effects  of  what  kind  soever,  nature, 
and  equallv.'  Hotham  v.  Sutton,  15  Ves. 
326;  Campbell  v.  Prescott,  15  Id.  500;  3 
Id.  212,  n." 

A  will  made  in  France  bequeathed  ''all 
my   effects,    with    my    carriage    and    horse 


included.'  Upon  the  construction  of  this 
will,  the  court  said:  "It  would  be  a  very 
strained  construction,  to  make  the  words, 
all  of  my  effects,  comprehend  his  personal 
estate  in  the  United  States,  it  being  nei- 
ther alluded  to  in  any  way  in  this  will,  nor 
in  that  of  1816.  Except  in  so  far  as  it 
might,  under  the  will  of  1816,  have  been 
applied  to  the  payments  of  the  legacic- 
given  in  that  will,  upon  the  failure  of  the 
funds  upon  which  they  were  first  charged. 
Effects,  in  France,  or  the  word  effets,  has 
the  same  meaning  in  common  parlance 
and  in  law,  that  it  has  in  English.  Its 
meaning  properly  in  either,  when  used  in- 
definitely in  wills,  but  in  connection  with 
something  particular  and  certain,  is  lim- 
ited by  its  association  to  other  things  of  a 
like  kind.  It  is  from  the  subject  matter  of 
its  use,  that  intention  of  something  else  is 
to  be  implied;  and  that  of  course  may  be 
larger  or  less.  In  some  instances  in  wills, 
the  word  has  carried  the  whole  personal 
estate.  When  in  connection  with  words 
of  themselves  of  larger  meaning,  or  of 
fixed  legal  import,  as  there  were  in  the 
case  of  Bosley  v.  Bosley,  decided  at  this 
term  of  the  court,  such  a  clause  in  a  will 
is  residuary.  5  Madd.  Ch.  72;  6  Madd. 
Ch.  119;  Cowp.  299;  15  Ves.  507."  Ennis 
V.  Smith,  14  How.   400,  421,  14  L-   Ed.  472. 


EJECTMENT. 

BY    ERNEST    P.    STEIN  HA UEX. 

L    Definition  and  Nature  of  Action,  697. 

A.  Definition,  697. 

B.  Nature,  697. 

II.    For  What  Ejectment  Lies,   698. 

A.  Title  to  Lands,  698. 

B.  Equitable  Interests,  699. 

HI.   Title  to  Support  the  Action,  699. 

A.  In   General,  699. 

B.  Plaintiff  Must  Recover  on  Strength  of  His  own  Title,  699. 

1.  General   Rule,   699. 

2.  Exceptions,  700. 

C.  Legal  Title,  701. 

D.  Evidences  of  Title,  701. 

1.  Patent  from  the  United  States,  701. 

2.  Title  Conferred  on  Grantee  by  the  Act  of  1823,  702. 
3  Confirmed  Claims,  702. 

4.  Entry  Made  with  Register  and   Receiver,  703. 

5.  Warrant  and  Survey,  703. 

6.  Certificate  of  Location,  703. 

7.  Title  Acquired  by  Deed,  703. 

a.  Valid  Deed,  703. 

b.  Insufficient  Deed,  703. 

8.  Adverse  Possession,  704. 

9.  Prior  Possession,  704. 

a.  In   General,   704. 

b.  Effect  of  Delav  in  Bringing  Suit,  704. 

c.  Of  Public  Lands,  704. 

10.  Plaintiff's  Receipt  of  Rent  Prior  to  Eviction,  704. 

E.  Title  of  Vendor,  704. 

F.  Title  of  Mortgagor,  704. 

G.  Equitable  Title,  705. 

1.  In  General,  705. 

2.  As  Affected  by  Practice  of  the  State  Courts,  705. 

3.  Title  Acquired  bv  Estoppel,  706. 

H.  When  Title  Must  Exist  in  Plaintiff,  706. 

IV.    Demand  and  Notice  to  Quit,  706. 

V.    Parties,  707. 

A.  Parties  Plaintiff,   707. 

1.  Necessity  for  Competent  Plaintiffs,  707. 

2.  Tenants  in  Common,  707. 

a.  Actions   Inter    Se,   707. 

b.  Actions  against  Third  Persons,  707. 

3.  Cestui  Que  Trust,  707. 

4.  Mortgagor   against    Ili^    Mortgagee,   707. 

5.  Joinder  of  Parties  Plaintiff,  707. 

B.  Parties  Defendant,  708. 

1.  Landlord,  708. 

2.  Joinder   of    Parties   Defendant.    708. 
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VI.    Pleading,  708. 

A.  Declaration,  708. 

1.  Effect  of  Declaring  Generally  upon  Title,  708. 

2.  Description  of  Premises,  708. 

3.  Value  of  Property,  708. 

4.  Date  of  Ouster,  708. 

5.  Amendment,  709. 

a.  Discretion  of  Court,  709. 

b.  Enlarging  Term,  709. 

c.  Interlining  the  Amendment  in  the  Declaration,  709. 

d.  Amending  Date  of  Demise,  709. 

e.  Amending  Words,  709. 

B.  Plea.   709. 

1.  General  Issue,  709. 

2.  Effect  of  Pleading  Title  Specially,  709. 

C.  Cross  Complaint,  709. 

D.  Supplemental   Pleading,  709. 

VII.    Defenses,  709. 

A.  In  General,  709. 

B.  Adverse  Possession,  710. 

C.  Statute  of  Limitations,  710. 

D.  Outstanding  Title  in  Third  Person,  710. 

E.  Parties  Claiming  from  Common  Source,  711. 

F.  Elder  Title,  711. 

G.  State  without  Power  to  Grant  Privileges  of  Pre-Exemption,  711. 
H.  Equitable  Defenses,  712. 

1.  In   General,  712. 

2.  Payment  of  Mortgage  on  an  Equitable  Estate,  712. 

3.  Bond  for  Conveyance  of  Land,  712. 

4.  Equitable  Estoppel,  712. 

VIII.   Evidence,  713. 

A.  Presumption  and  Burden  of  Proof,  713. 

1.  Presumption   from  Possession,  713. 

2.  Proof  as  to  Outstanding  Title  in  Third  Person,  714. 

B.  Admissibility,  714. 

1.  Evidence  to  Show  Title  in  Plaintiff,  714. 

2.  Evidence  to  Show  Want  of  Title  in  Plaintiff,  714. 

3.  Evidence  to  Show  Title  in  Defendant,  715. 

4.  To   Show  Adverse   Possession,  715. 

5.  To  Show  Transfers  of  Title,  715. 

6.  To  Show  Creation  of  Liens,  715. 

7.  To  Show  Changes  Made  in  Corporation  Name,  715. 

8.  To   Show  Regularity  of  Judgments,   715. 

IX.    Verdict  and  Judgment,  715. 

A.  Verdict,  715. 

1.  Verdict   for  Part  of  Premises  Claimed.  715. 

2.  Verdict    upon    Issue    Whether    Defendants    Unlawfully    Withheld 

the  Land,  716. 

3.  Description  of  Premises,  716. 

4.  Certainty,  716. 

5.  Separate  Verdict  as  to  Each  Defendant,  716. 

6.  Question  Raised  by  a  Finding  in  Form  a  Special  Verdict,  716. 

C.  Judgment,  716. 

1.  Judgment   in   Favor  of  a  Single  Plaintiff,  716. 

2.  Judgment  for  Recovery  of  Part  of   Premises,  717. 
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3.  Where  Defendant   Neglects  to  Appear,  717. 

4.  Tudgment   for  Mesne  Profits,  717. 

5.  Form,  717. 

6.  Effective  Judgment,  717. 

a.  Upon  Plaintiff's  Title,  717. 

b.  As  to  Mesne  Profits,  717. 

7.  Operation   of  Judgment  as   Res  Ad  judicata,  717. 

X.   Damages,   Mesne  Profits,   and  Improvements,   717. 

A.  Mesne  Profits,  717. 

B.  Improvements,   718. 

CROSS  REFERENCES. 

See  the  titles  Amendments,  vol.  1,  p.  288;  Appeal  and  Error,  vol.  1,  p. 
333;  Boundaries,  vol.  3,  p.  461;  Costs,  vol.  4,  p.  802;  Courts,  vol.  4,  p.  861; 
Damages,  ante,  p.  157;  Evidence;  Improvements;  Judgments  and  Decrees; 
Joint  Tenants  and  Tenants  in  Common;  Landlord  and  Tenant;  Limita- 
tion of  Actions  and  Adverse  Possession;  Mines  and  Minerals;  Nkvv 
Trials;  Pleading;  Presumptions  and  Burden  of  Proof;  Public  Lands; 
Quieting  Title;   Removal   of  Causes. 

As  to  what  laws  govern  the  trials  of  actions  of  ejectment  in  the  federal  courts 
sitting  in  a  state,  see  the  title  Courts,  vol.  4,  p.  861.  As  to  the  allowance  of  an 
ejectment  bill  in  equity,  see  the  title  Equity.  As  to  the  effect  of  lapse  of  time  on 
the  right  to  bring  ejectment,  see  the  title  Limitation  of  Actions  and  Adverse 
Possession.  As  to  presumption  of  due  execution  and  loss  of  a  lease  in  an 
action  of  ejectment  brought  many  years  after  date  of  lease,  see  the  title  Pre- 
sumptions and  Burden  of  Proof.  As  to  trespass  to  try  title,  see  the  title  Tres- 
pass. 

I.    Definition  and  Nature  of  Action 

A.  Definition. — Ejectment  is  an  action  invented  for  the  speedy  trial  of  titles 
to  the  possession  of  lands  ;x  it  is  a  possessory  remedy2  and  settles  nothing  but  the 
right  of  possession.3  The  equities  between  the  parties  must  be  determined  in 
another  proceeding.4 

B.  Nature. — An  ejectment  is  the  creature  of  Westminster  Hall,  and  has  been 
gradually  moulded  into  a  course  of  practice,  by  the  rules  of  the  courts.    It  is,  in 


1.  Definition. — Boyd  v.  Cowan,  4  Dall. 
138,   140,    1    L.    Ed.    774. 

The  action  of  ejectment  is  a  fictitious 
action,  and  is  moulded  by  courts  to  sub- 
serve the  purposes  of  justice,  in  a  man- 
ner peculiar  to  itself;  its  professed  ob- 
ject is  to  try  the  titles  of  the  parties.  Mc- 
Arthur  v.  Porter,  6  Pet.  205,  211,  8  L. 
Ec<     371. 

2.  Cincinnati  v.  White,  6  Pet.  431,  441, 
8  L-  Ed.  452;  Gregg  v.  Von  Phul,  1  Wall. 
274,  282,  17  L-  Ed.  536;  Dickerson  v.  Col- 
grove,   100  U.   S.   578,   583,   25  L.   Ed.   618. 

"It  is  said,  in  the  case  in  Burrow,  that 
an  ejectment  could  be  maintained,  because 
trespass  would  lie.  But  this  certainly  does 
not  follow.  The  object  and  effect  of  the 
recoveries  are  entirely  different.  The  one 
is  to  obtain  possession  of  the  land,  which 
is  inconsistent  with  the  enjoyment  of  the 
public  right;  and  the  other  is  to  recover 
damages  merely,  and  not  to  interfere  with 
the  possession,  which  is  in  perfect  har- 
mony with  the  public  right.  So  also,  if 
the  fee  is  supposed  to  remain  in  the  origi- 
nal owner,  cases  may  arise  where,  per- 
haps,   waste,    or    a    special    action    on    the 


case,  may  be  sustained,  for  a  private  in- 
jury to  such  owner;  but  these  are  ac- 
tions perfectly  consistent  with  the  public 
right.  But  a  recovery  in  an  action  of 
ejectment,  if  carried  into  execution,  is 
directly  repugnant  to  the  public  right." 
Cincinnati  v.  White,  6  Pet.  431,  443,  8  L. 
Ed.   452. 

3.  Gregg  v.  Von  Phul,  1  Wall.  274,  282, 
17   L.    Ed.   536. 

The  action  of  ejectment  is  to  recover 
possession  of  the  land  in  question;  and 
the  judgment,  if  carried  into  execution, 
must  be  followed  by  delivery  of  oosses- 
sion  to  the  lessor  of  the  plaintiff.  The 
purpose  for  which  the  action  is  brought 
is  not  to  try  the  mere  abstract  risht  to 
the  soil,  but  to  obtain  actual  possession 
Cincinnati  v.  White,  6  Pet.  431,  443,  8  L. 
Ed.   452. 

4.  Gregg  v.  Von  Phul,  1  Wall.  271,  282, 
17  L.  Ed.  536. 

The  action  of  ejectment  deals  alto- 
gether with  legal  estates,  Mere  equities 
are  unknown  to  it.  Bradstreet  r  Hunt- 
ington, 5  Pet.  402.  4  4:',.  s  T,  Ed  'in.  See 
post,   "Equitable   Interests,"   IT,   B. 
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form,  a  fiction ;  in  substance,  an  action  invented  for  the  speedy  trial  of  titles  to 
the  possession  of  lands.  For  a  long  time,  damages  only  could  be  recovered  in 
this  action,  the  measure  of  which  was  always  the  mesne  profits.  In  the  14  Hen. 
VII,  and  not  before,  the  term  or  thing,  as  well  as  damages,  were  allowed  to  be 
recovered.  At  first,  there  was  a  lease  really  sealed  on  the  land,  and  the  action 
was  against  the  real  tenant  in  possession.  It  came  in  place  of  the  assize,  in  which 
action,  the  possession,  as  well  as  the  mesne  profits,  was  recoverable.  Afterwards, 
casual'  ejectors  were  set  up ;  and  notice  ordered  to  be  given  to  the  tenant  in  pos- 
session.5 

By  Modern  Practice. — In  most  of  the  states  in  this  country,  the  action  of 
ejectment  to  recover  the  possession  of  real  property  as  existing  at  common  law 
has  been  abolished  with  all  its  fictions.6  Actions  for  the  possession  of  such  prop- 
ertv  are  now  not  essentially  different  in  form  from  actions  for  other  property. 
It  is  no  longer  necessary  to  allege  what  is  not  true  in  fact  and  not  essential  to 
be  proved.  The  names  of  the  real  contestants  must  appear  as  parties  to  the 
action,  and  it  is  generally  sufficient  for  the  plaintiff  to  allege  the  possession  or 
seizin  by  him  of  the  premises  in  controversy,  or  of  some  estate  therein,  on  some 
designated  day,  the  subsequent  entry  of  the  defendant,  and  his  withholding  of 
the  premises  from  the  plaintiff ;  and  although  the  plaintiff  may  in  such  cases 
recover,  when  a  present  right  of  possession  is  established,  though  the  owner- 
ship be 'in  another,  yet  such  right  may  involve,  and  generally  does  involve,  a  con- 
sideration of  the  actual  ownership  of  the  property.7 

II.    For  What  Ejectment  Lies. 

A.     Title    to    Lands. — Ejectment    is    the    proper    mode    of    determining    the 
title  to  lands.8 


5  Nature. — Boyd  v.  Cowan,  4  Dall.  138, 
140,  1  L.  Ed.  774. 

As  to  the  conclusiveness  of  a  judgment 
in   ejectment,   see  post,  "New  Trials,"   X. 
6.     By     modern     practice. — Holland      v. 
Challen,   110   U.   S-    15,   19,  28   L.   Ed.    52. 

Abolished  in  California. — Hardy  v.  John- 
son, 1  Wall.  371,  374,  17   L-   Ed.  502. 

Abolished  in  District  of  Columbia.— 
Fictions  in  pleading  in  actions  of  eject- 
ment in  the  courts  of  the  District  of  Co- 
lumbia are  abolished.  Hogan  v.  Kurtz, 
94    U.   S-   773,  24   L.   Ed.   317. 

The  act  of  congress,  approved  June  1, 
1870  (16  Stat.  146),  abolishing  all  fictions 
in  ejectment  within  the  District  of  Co- 
lumbia, does  not  abolish  that  action,  nor 
convert  it  into  a  writ  of  right.  Hogan  v. 
Kurtz,  94  U.  S.  773,  24  L,  Ed.  317. 

Abolished  in  Illinois. — The  common-law 
form  of  the  action  of  ejectment  does  not 
prevail  in  Illinois.  There  the  action  is 
without  fictions,  and  is  between  the  real 
parties  in  interest,  and  for  the  possession 
of  a  specific  estate,  and  damages  for  its 
detention.  Blanchard  v.  Brown,  3  Wall. 
245,   248,    18    L.    Ed.    69. 

In  Nebraska  the  common-law  fictions 
are  abolished.  Holland  v.  Challen,  110  U. 
S.    15,    19,   28    L.    Ed.    52. 

7.  Holland  v.  Challen,  110  U.  S.  15,  19, 
28   L.    Ed.   SSf. 

By  a  statute  of  California  the  different 
forms  of  action  known  to  the  common  law 
are  abolished.  The  plaintiff  is  required 
to  state  in  his  complaint  the  facts  con- 
stituting his   cause   of   action    in    ordinary 


and  concise  language,  with  a  prayer  for 
the  relief  to  which  he  may  deem  himself 
entitled.  To  the  complaint  the  defendant 
must  answer  either  by  a  denial  of  its  alle- 
gations or  by  a  statement  of  any  new 
matter  constituting  a  defense.  The  fic- 
tions of  the  action  of  ejectment  at  com- 
mon law  have  no  existence.  The  names  of 
the  real  claimants  and  defendants  must 
appear  in  the  pleadings.  The  complaint 
must  allege  the  possession  or  seizin  of 
the  premises,  or  of  some  estate  therein 
by  the  plaintiff,  on  some  day  to  be  stated, 
the  subsequent  entry  of  the  defendant 
thereon,  and  his  withholding  the  same 
from  the  plaintiff.  A  denial  of  its  allega- 
tions puts  in  issue  the  title  of  the  plain- 
tiff at  the  date  alleged,  or  at  least  his  title 
at  the  commencement  of  the  action.  Any 
title  acquired  subsequent  to  the  issue  thus 
joined  must  be  set  up  by  a  supplemental 
answer  in  the  nature  of  a  plea  puis  darrein 
continuance.  Hardy  v.  Johnson,  1  Wall. 
371,  374,   17    L.   Ed.    502. 

8.  Title  to  lands.— See  ante,  "Defini- 
tion,"  I,  A. 

In  the  case  of  a  legal  or  equitable  mort- 
gage, the  mortgagee  may  pursue  his  legal 
remedy  by  ejectment,  and,  at  the  same 
time,  file  his  bill  to  foreclose  the  equity 
of  redemption.  Hughes  v.  Edwards,  9 
Wheat.  489,  6  L.  Ed.  142. 

In  Maryland  the  distinction  between 
common  law  and  equity,  as  known  to  the 
English  law,  has  been  constantly  pre- 
served in  its  system  of  jurisprudence;  and 
the  action  of  ejectment  is  the   only  mode 
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B.  Equitable  Interests.— Equitable  interests  must  be  sought,  not  in  an 
-action  of  ejectment,  but  in  an  equitable  proceeding,  where  they  can'  be  properly 
investigated  with  a  due  regard  to  the  rights  of  others  which  may  have  inter- 
vened, such  as  those  of  bona  fide  purchasers,  etc.,  ignorant  of  the  equities  ex- 
isting  between   the   original    parties.9 

III.    Title  to  Support  the  Action. 

A.  In  General.— Ejectment  is  a  possessory  action,  and  the  plaintiff  to  en- 
title himself  to  recover,  must  have  the  right  of  possession;  and  whatever  takes 
away  this  right  of  possession  will  deprive  him  of  the  remedy  by  ejectment  10 

B.  Plaintiff  Must  Recover  on  Strength  of  His  Own' Title— 1.  Generai, 
Rule.— It  has  been  long  and  well  established,  as  a  rule  of  law  and  equity  that 
a  party  must  recover  on  the  strength  of  his  own  title,  and  not  on  the  weakness  of 


of  trying  a  title  to  lands.  Smith  v.  Mc- 
Cann,   24   How.    398,   403,    16   L.    Ed.   714. 

There  is  in  the  state  of  Missouri  an  act 
of  the  legislature  regulating  the  action  of 
ejectment,  and  enumerating  various  classes 
of  cases  of  claims  to  land,  where  the  ac- 
tion will  lie;  among  which  a  claim  under 
any  French  or  Spanish  grant,  warrant  or 
order  of  survey,  which,  prior  to  the  10th 
of  March,  1804,  had  been  surveyed  by 
proper  authority  under  the  French  or 
Spanish  governments,  and  recorded  ac- 
cording to  the  customs  and  usages  of  the 
country.  Strother  v.  Lucas,  6  Pet.  763. 
768,  8  L.   Ed.   573. 

Under  §  1502  of  the  Civil  Code  of  Pro- 
cedure of  New  York,  ejectment  is  the 
proper  action  to  recover  possession  of 
submerged  land  used  for  the  cultivation 
of  oysters.  Lowndes  v.  Huntington,  153 
U.   S.   1.   19.  38  L.    Ed.   615. 

Pennsylvania. — Ejectment  is  almost  the 
only  action  for  trying  the  title  to  lands 
in  Pennsylvania.  Morris  v.  Vanderen,  1 
Dall.  64,  66,   1   L.   Ed.  38. 

It  has  been  held  in  Pennsylvania  that 
on  an  appeal  from  the  determination  of 
the  regulators  of  party  walls,  ejectment 
was  proper  to  try  the  question  of  title 
under  the  act  passed  the  15th  of  April, 
1782  (2  Sm.  Laws.  48).  Wells  v.  Fox. 
1   Dall.  308,  1  L   Ed.   150. 

The  Pennsylvania  act  of  1779,  entitled 
"an  act  for  vesting  the  estate  of  the  late 
proprietaries  of  Pennsylvania  in  this 
common-wealth,"  reserves  the  purchase 
money  for  the  proprietor,  and  must  be 
construed  to  reserve  his  remedy;  his 
claim  was  attached  to  the  land,  therefore, 
the  remedy  reserved  is  on  the  land,  not 
on  the  person,  and  must  be  by  ejectment. 
Kirk  v.  Smith,  9  Wheat.  241.  293.  6  L. 
Ed.    81. 

9.  Equitable  interests. — Carpentier  v. 
Montgomery,  13  Wall.  480,  20  L.  Ed.  698. 
See  post,  "Legal  Title."  Ill,  C;  "Equi- 
table Title,"  III,  G;  "Equitable  Defenses." 
VII,  H. 

The  purchaser  of  one  partner's  share  or 
interest  in  the  lands  of  an  association  can- 
not maintain  ejectment  for  it;  his  remedy 
is  in  equity,  where  he  may  call  for  an  ac- 


count, and  thus  entitle  himself  to  all  that 
the  judgment  debtor  could  have  claimed 
alter  payment  of  the  partnership  lia- 
bilities. Clagett  v.  Kilbourne,  1  Black 
346,   17   L.   Ed.  213. 

The  question  whether  a  devisee  takes 
an  estate  for  his  own  benefit,  or  is  a 
trustee,  cannot  be  decided  by  ejectment- 
it  belongs  to  a  court  of  chancery  Finlay 
V.   King,  3   Pet.  346,  383,  7  L.  Ed.   701. 

1n;°-TTInc  general.— Dickerson  v.  Colgrove, 
100   U.    S.    578,    582,   25    L.    Ed.    618. 

An  ejectment  is  a  possessory  remedy, 
and  only  competent  where  the  lessor  of 
the  plaintiff  may  enter;  and  every  plaintiff 
in  ejectment  must  show  a  right  of  pos- 
session as  well  as  of  property.  Cincin- 
nati v.  White,  6  Pet.  431,  441,  8  L  Ed  452- 
Dickerson  v.  Colgrove,  100  U.  S.  578  583* 
25  L.  Ed.  618. 

Ifthe  mere  naked  fee  is  in  the  plaintiff 
in  ejectment,  it  by  no  means  follows,  that 
he  is  entitled  to  recover  possession  of  the 
land  in  his  action;  the  action  of  eject- 
ment is  a  possessory  one,  and  the  plain- 
tiff, to  entitle  himself  to  recover,  must 
have  the  right  of  possession;  whatever 
takes  away  this  right  of  possession,  will 
deprive  him  of  the  remedy  by  ejectment. 
Cincinnati  v.  White,  6  Pet.  431  432  8  L 
Ed.    452. 

A  mortgagee  in  possession,  with  his  debt 
past  due  and  unpaid,  cannot  be  ousted  in 
an  action  of  ejectment  by  a  plaintiff  who 
has  not  offered  to  redeem,  and  has  not 
tendered  payment  of  the  debt,  but  stands 
on  the  bare  legal  title,  subject  if  the  fore- 
closure proceeding  were  void,  to  the  lien 
of  the  unpaid  mortgage  and  to  the  right 
of  the  mortgagee  to  retain  possession 
until  his  debt  is  paid.  Bryan  V  Kales, 
L62  U.   S.   411.   415,    in  L.   Ed.   1020. 

A  petitionary  action  in  Louisiana  is  a  pro- 
ceeding at  law  for  the  recovery  of  prop- 
erty, and  can  be  maintained  in  the  courts 
of  the  United  States  only  where  the  ri^ht 
of  possession  can  be  shown,  and.  accord- 
ing to  the  principles  and  distinctions 
settled  in  this  court,  correspi  'tid>  in 
character  with  the  action  of  ejectment  at 
common  law.  Gilmer  r\  Poindexter.  10 
11.  .u-     256,   267,    13    L.    Ed    111. 
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his  adversary's  title.11  If  it  appear  that  the  legal  title  is  in  another,  whether 
that  other  be  the  defendant,  the  commonwealth,  or  some  third  person,  it  is  suf- 
ficient to  defeat  the  plaintiff.12 

2.  Exceptions. — Actions  against  Intruders  and  Trespassers. — The  rule 
that  one  must  recover  on  the  strength  of  his  own  and  not  on  the  weakness  of  the 
title  of  his  adversary,  is  subject  to  the  qualification  that  possession  alone  is  ade- 
quate as  against  a  mere  intruder  or  trespasser  without  even  color  of  title,  and 


11.    General   rule. — Watts   v.    Lindsey,   7 
Wheat.   158,   161,   5  L.   Ed.   423;   Swayze  v. 
Burke,  12  Pet.  11,  23,  9  L.  Ed.  980;   Marsh 
v.    Brooks,    8    How.    223,    23-3,    12    L.    Ed. 
1056;    Christy   v.    Scott.    14    How.   282,   292, 
14   L-    Ed.    422;    Hipp    v.    Babin,    19    How. 
271,    15    L.    Ed.    633;    Parker   v.    Winnipi- 
seogee    Lake,    etc.,    Co.,    2    Black    545,    17 
L.    Ed.   333;    Grand   Chute  v.  Winegar,    15 
Wall.  373,  21  L.   Ed.   174;   Lewis  v.  Cocks, 
23    Wall.    466,   23    L    Ed.    70;    Atherton   v. 
Fowler,  96  U.  S.  513,  24  L.  Ed.  732;  Palmer 
V.  Low,  98  U.  S.  1,  19,  25  L.  Ed.  60;  Camp- 
bell   v.    Rankin.    99    U.    S.    261,    262,    25    L. 
Ed.   435;   Belk  v.   Meagher,   104  U.   S.   279, 
287,  26  L.  Ed.  735;   Killian  v.  Ebbinghaus, 
110    U.    S.    568,    28    L.    Ed.    246;    Eussell    v. 
Gregg,   113   U.   S.   550,  555,  28  L.    Ed.   993; 
Reynolds  v.   Iron   Silver   Min.   Co.,   116  U. 
S.    687,    692,    29    L.    Ed.    774;    Sabariego    v. 
Maverick,    124    U.    S.    261,    297,    31    L.    Ed. 
430;    Doolan    v.    Carr,    125    U.    S.    61S.    629, 
31    L-    Ed.    844;    Glacier    Mountain    Silver 
Min.    Co.   v.   Willis,   127   U.   S.    471,   481,   32 
L.    Ed.    172;    Hardin   v.   Jordan,    140   U.    S. 
371,  379,  35  L.  Ed.  428;   Mitchell  v.  Smale, 
140    U.    S.    406,    416,    35    L.    Ed.    442;    Mc- 
Cormick  v.   Hayes,   159   U.   S.   332,  339,   40 
L    Ed.  171;  Haws  v.  Victoria  Cooper  Min. 
Co.,    160    U.    S.    303,    317,    40    L-    Ed.    436; 
Bradshaw  v.   Ashley,   180   U.   S-   59,   63,  45 
L.   Ed.   423;    Lockhart  v.   Johnson,   181    U. 
S.     516,    529,     45    L.     Ed.     979;     Filhiol    v. 
Torney,  194  U.  S.  356,  360,  48  L-  Ed.  1014; 
Dunbar   v.    Green,    198    U.    S.    166.    168,    49 
L.   Ed.   998;   McGuire  v.  Blount,  199  U.   S. 
142,    144,   50    L.    Ed.    125.      See,   also,   post, 
"Legal   Title   Not   in   Plaintiff,"   VII,   B. 

The  maxim  that  the  plaintiff  must 
recover  on  the  strength  of  his  own  title, 
and  not  on  the  weakness  of  the  defend- 
ant's is  applicable  to  all  actions  for  the 
recovery  of  property.  Christy  v.  Scott, 
14   How.  282,  292,   14  L.   Ed.   422. 

It  is  necessary  for  the  plaintiffs  to  show 
themselves  to  be  owners  of  the  land,  and 
to  recover  on  the  strength  of  their  own 
title.  Marsh  v.  Brooks,  8  How.  223,  233, 
12    L.    Ed.   1056. 

The  plaintiff  can  turn  the  defendants 
out  of  possession  only  upon  the  strength 
of  the  legal  title,  which  he  must  first 
[uire;  having  done  this,  a  court  of  law 
is  the  proper  forum  in  which  to  bring 
hi-  suit.  Fussell  7'.  Gregg,  113  U.  S.  550, 
-  I..  Ed.  993,  citing  Hipp  v.  Babin, 
v..  How.  271,  1.".  L.  Ed.  •;::::;  Parker  v. 
Winnipiseogee    Lake,    etc.,    Co.,    2    Black 

.    i;    L    Ed.    '■'•'■'•'■'■:    Lewis   v.    Cocks, 
Wall.     166,    23    I.      Ed.    7<>:     Killian    v.    Eb- 
binghaus,   110   U.   S.    568,   28    L.    Ed.    246. 


The  plaintiff  must  recover  upon  the 
strength  of  his  own  title,  even  if  that  of 
the  defendant  be  defective.  McCormick 
v.  Hayes,  159  U.  S.  332,  339,  40  L.  Ed. 
171. 

The  appellant  can  recover  only  on  the 
strength  of  his  own  title  in  a  suit  in  equity 
to  enjoin  the  execution  of  a  judgment  in 
ejectment  recovered  against  him  by  the 
appellee;  if  he  has  no  title,  it  is  a  matter 
of  no  importance  how  weak  that  of  his 
adversary  may  be.  Nix  v.  Allen,  112  U. 
S.    129,    138,   28    L.    Ed.    675. 

In  the  courts  of  the  United  States,  if 
the  plaintiffs  fail  to  show  a  paramount 
legal  title  in  themselves,  they  cannot  re- 
cover in  ejectment.  Swayze  v.  Burke,  12 
Pet.    11.  23,  9    L.    Ed.    980. 

The  petitioner  or  plaintiff  in  a  petitionary 
action  in  Louisiana,  must  recover  upon  the 
strength  of  his  title,  and  that  must  be  a 
legal,  as  contradistinguished  from  an 
equitable  title.  Gilmer  v.  Poindexter,  10 
How.    256,    257,    267,    13    L.    Ed.    411. 

Where  a  guardian  of  an  infant  gave  a 
deed  to  his  ward's  land,  and  the  grantees 
did  not  take  possession  or  exercise  owner- 
ship during  a  period  of  thirty  years,  they 
cannot  maintain  ejectment  against  the 
ward  after  he  has  taken  possession  and 
declared  the  deed  void,  on  the  ground  that 
the  ward  is  guilty  of  laches;  the  plain- 
tiffs must  recover  on  the  strength  of  their 
own  title  and  not  upon  the  weakness  of 
the  defendants'.  Dunbar  v.  Green,  198 
U.   S.   166,  49  L.  Ed.  998. 

"The  deed  to  Fenby,  in  plain  and  un- 
ambiguous works,  conveyed  to  him  a  naked 
legal  title;  he  took  under  it  no  interest 
that  could  be  seized  and  sold  by  the 
marshal  upon  a  fi.  fa.;  and  the  deed  of  the 
marshal,  therefore,  conveyed  no  title  to 
the  lessors  of  the  plaintiff.  Standing  only 
upon  this  title,  derived  under  this  deed 
to  Fenby,  and  showing  no  other  title,  he 
certainly  could  not  recover  in  an  action 
of  ejectment."  Smith  v.  McCann,  24  How. 
398,  406,  16  L.  Ed.  714. 

A  Spanish  grant  of  an  extension  of  the 
bay  of  Pensacola  for  the  purpose  of  con- 
structing wharves  and  houses  for  bathing, 
and  reserving  a  right  to  the  public  to  con- 
struct wharves  whenever  convenient,  gives 
a  mere  license  to  use  the  property  in  a 
particular  way,  and  vests  no  sufficient 
title  upon  which  to  recover  in  ejectment 
Richardson  v.  Louisville,  etc..  R.  Co.,  169 
TJ.    S.    128,    132.   42    L    Ed.    687. 

12.  King  v.  Mullins,  171  U.  S.  404,  437, 
43   L.    Ed.   214. 
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especially  so  against  one  who  has  taken  possession  by  force  and  violence.  This 
exception  is  based  upon  the  most  obvious  conception  of  justice  and  good  con- 
science. It  proceeds  upon  the  theory  that  a  mere  intruder  and  trespasser  cannot 
make  his  wrongdoing  successful  by  asserting  a  flaw  in  the  title  of  the  one  against 
whom  the  wrong  has  been   by  him  committed. 1:! 

C.  Legal  Title. — In  actions  of  ejectment  in  the  United  States  courts  the 
strict  legal  title  prevails.  If  there  are  equities  which  would  show  the  right  to  be 
in  another,  these  can  only  be  considered  on  the  equity  side  of  the  federal  courts.14 

D.  Evidences  of  Title — 1.  Patent  from  the  United  States. — Congress 
has  the  sole  power  to  declare  the  dignity  and  effect  of  titles  emanating  from  the 
United  States :  and  the  whole  legislation  of  the  federal  government  in  reference 
to  the  public  lands  declares  the  patent,  when  regular  on  its  face,  the  superior  and 
conclusive  evidence  of  the  legal  title.15  Until  its  issuance  the  fee  is  in  the  govern- 
ment,16  which,  by  the  patent,   passes  to  the  grantee,  and  he  is  entitled  to  re- 


13.  Action  against  intruders  and  tres- 
passers.— Haws  v.  Victoria  Copper  Min. 
Co.,  160  U.  S.  303,  316,  40  L.  Ed.  436.  See 
post.  "Presumption  from  Possession," 
VIII.  A,  1. 

A  mere  intruder  cannot  enter  on  a 
person  actually  seized,  and  eject  him,  and 
then  question  his  title,  or  set  up  an  out- 
standing title  in  another;  if  the  plaintiff 
had  actual  prior  possession  of  the  land, 
this  is  strong  enough  to  enable  him  to 
recover  it  from  a  mere  trespasser,  who 
entered  without  any  title.  Haws  v. 
Victoria  Copper  Min.  Co.,  160  U.  S.  303, 
317,  40  L.  Ed.  436;  Christy  V.  Scott.  14 
How.  282,  292,  14  L.  Ed.  422;  Sabariego  v. 
Maverick.  124  U.  S.  261,  297,  31  L,.  Ed. 
430. 

14.  Legal  title. — Sheirburn  v.  Cordova, 
24  How.  423,  16  L-  Ed.  741;  Gibson  v. 
Chouteau,  13  Wall.  92.  102,  20  L,  Ed. 
534;  Alexander  v.  Roulet,  13  Wall,  386, 
387,  20  L.  Ed.  564;  McNitt  v.  Turner,  16 
Wall.  352,  362,  21  L.  Ed.  341;  OaksmUh 
V.  Johnston,  92  U.  S.  343.  346,  23  L.  Ed. 
682;  Foster  v.  Mora,  98  U.  S.  425,  428.  25 
L.  Ed.  191;  Burnes  v.  Scott,  117  U.  S.  582, 
588,  ?9   L.   Ed.   991;  Johnson  v.   Christian, 

U.  S.  374,  382.  32  L.  Ed.  412;  Miller 
V.  Courtnay.  152  U.  S.  172.  177,  38  L.  Ed. 
401;  Lockhart  v.  Johnson,  181  U.  S.  516, 
F°9.  45  L.  Ed.  979.  See  post.  "Equitable 
Title,"  III,  G;  "Equitable  Defences,"  VII, 
H;  "Cestui  Que  Trust,"  V,  A,  3;  "In  Gen- 
eral." VII,  A. 

"It  is  undoubtedly  true,  that  upon  com- 
mon-law principles,  the  legal  title  should 
prevail  in  the  action  of  ejectment,  upon 
the  same  grounds  that  the  legal  right 
prevails  in  other  actions  in  courts  of  law. 
It  is  so  held  in  those  states  in  which  the 
principles  of  the  common  law  are  carried 
into  full  effect,  and  the  course  of  proceed- 
ing in  the  action  of  ejectment  is  accord- 
ing to  those  principles.  In  the  states 
where  these  principles  prevail,  it  is  held, 
that  in  a  trial  at  law.  the  courts  will  not 
look  behind,  or  beyond,  a  grant,  to  the 
rights  upon  which  it  is  founded;  nor 
examine  the  progressive  stages  of  the 
title,  antecedent  to  the  grant.  But  in 
other    states,    the    courts    of    law    proceed 


upon  other  principles.  In  the  action  of 
ejectment,  they  look  beyond  the  grant, 
and  examine  the  progressive  stages  of  the 
title,  from  its  incipient  state,  whether  by 
warrant,  survey,  entry  or  certificate,  until 
its  final  consummation  by  grant;  and  if 
found  regular  and  according  to  law,  in 
the  progressive  stages,  the  grant  is  held 
to  relate  back  to  the  inception  of  the 
right,  and  to  have  dignity  accordingly. 
This  latter  course  seems  to  be  the  one 
adopted  and  pursued  by  the  courts  of 
Mississippi.  It  is  enough  for  us  to  say, 
that  in  so  doing,  and  in  applying  their 
peculiar  mode  of  proceedings  to  titles  de- 
rived through  and  under  the  laws  of  the 
United  States,  they  violated  no  provisions 
of  any  statute  of  the  United  States." 
Ross  v.  Barland,  1  Pet.  656.  664,  7  L-  Ed. 
302. 

"It  is  well  settled  that  both  plaintiff  and 
defendant  must  produce  a  strictly  legal 
title,  whether  it  be  in  fee  or  as  lessee  for 
years."  Greer  v.  Mezes,  24  How.  268, 
275.  16   L-    Ed.  661. 

15.  Patent  from  the  United  States.— 
Gibson  v.  Chouteau,  13  Wall.  92,  102.  20 
L.  Ed.  534.  See,  generally,  the  title 
PUBLIC    LAXD. 

No  doubt  is  entertained  of  the  power  of 
the  states  to  pass  laws,  authorizing  pur- 
chasers of  lands  from  the  United  States 
to  prosecute  actions  of  ejectment  upon 
certificates  of  purchase,  against  trespass- 
ers on  the  lands  purchased;  but  it  is 
denied,  that  the  states  have  any  power 
to  declare  certificates  of  purchase  of  equal 
dignity  with  a  patent;  congress  alone 
can  give  them  such  effect.  Bagnell  v. 
Broderick.  13  Pet.    136,   10  L.   Ed.  235. 

16.  Gibson    v.    Chouteau,    13    Wall 
102,  20  L  Ed.  534. 

Hence,  the  holder  of  a  New  Madrid 
certificate,  upon  which  no  patent  had 
been  issued,  and  whilst  it  was  yet  un- 
certain whether  or  not  the  proposed  loca- 
tion of  it  was  reserved  under  older  sur- 
veys, could  not  recover  in  ejectment.  The 
legal  title  was  in  the  government.  Fenn 
V.    Holme.    21     How.    481,    L6    L     Ed.    198. 

Under  the  act  of  congress  of  March 
3d,   1803,  such   lands  only  were  authorized 
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cover  the  possession  in  ejectment.17 

In  the  State  Courts. — And  in  the  action  of  ejectment  in  the  state  courts, 
when  the  question  presented  is  whether  the  plaintiff  or  the  defendant  has  the 
superior  legal  title  from  the  United  States,  the  patent  must  prevail.18 

2.  Title  Conferred  on  Grantee  by  the  Act  of  1823.— The  act  of  1823 
conferred  on  the  grantee  an  incipient  title;  and  when  the  survey  was  made  and 
approved,  by  which  the  limits  of  the  lot  were  designated,  the  title  then  became 
capable  of  sustaining  an  action  of  ejectment,  even  before  a  patent  was  issued.1* 

3.  Confirmed  Claims. — When  claims  to  land  are  confined  by  the  proper  au- 
thoritv,  the  confirmee  is  given  a  title  on  which  he  may  maintain  the  action  of 
ejectment.20 


to  be  offered  for  sale,  as  had  not  been 
appropriated  by  the  previous  sections  of 
the  law,  and  certificates  granted  by  the 
commissioners  in  pursuance  thereof;  a 
right,  therefore,  to  a  particular  tract  of. 
land,  derived  from  a  donation  certificate 
given  under  that  law,  is  superior  to  the 
title  of  any  one  who  purchased  the  same 
land  at  the  public  sales,  unless  there  be 
some  fatal  infirmity  in  the  certificate, 
which  renders  it  void.  Ross  v.  Barland, 
1   Pet.   656,  7  L.   Ed.   302. 

17.  Gibson  v.  Chouteau,  13  Wall,  92, 
102.   20   L-    Ed.   534. 

"It  is  among  the  elementary  principles 
of  the  law  that  in  actions  of  ejectment 
the  legal  title  must  prevail.  The  patent 
of  the  United  States  passes  that  title. 
Whoever  holds  it  must  recover  against 
those  who  have  only  unrealized  hopes  to 
obtain  it,  or  claims  which  it  is  the  ex- 
clusive province  of  a  court  of  equity  to 
enforce.  However  great  these  may  be, 
they  constitute  no  defense  in  an  action 
at  law  based  upon  the  patent.  That  in- 
strument must  first  be  got  out  of  the 
way,  or  its  enforcement  enjoined,  before 
others  having  mere  equitable  rights  can 
gain  or  hold  possession  of  the  lands  it 
covers.  This  is  so  well  established,  so 
completely  embedded  in  the  law  of  eject- 
ment, that  no  one  ought  to  be  misled  by 
any  argument  to  the  contrary."  Steel  v. 
Smelting  Co.,  106  U.  S.  447,  452,  27  L- . 
Ed.  226. 

A  finding  that  the  plaintiff's  title  comes 
from  a  grantor  who  had  obtained  the 
title  by  patent  from  the  United  States, 
makes  out  the  title  of  plaintiff  and  to  pre- 
vent her  recovery  the  defendant  is  obliged 
to  sustain  one  or  more  affirmative  de- 
fences, in  respect  to  which  he  has  the 
burden  of  proof.  Deputron  v.  Young,  134 
U.  S.  241,  252,  33  L.  Ed.  923. 

Where  the  plaintiffs  in  ejectment 
showed  a  legal  title  to  land  in  California 
under  a  patent  from  the  United  States 
and  a  survey  under  their  authority,  it 
was  proper  in  the  courl  below  to  refuse 
to  admit  testimony  offered  by  the  defend- 
ants to  show  that  the  survey  was  incor- 
rect, the  defendants  claiming  under  a 
merely  equitable  title.  Greer  v.  Mezes, 
24   flow.   268,   16  L.    Ed.   661. 

18.  In  the  state  courts. — Gibson  7'. 
Chouteau,  13  Wall.  92,  102,  :20  L.   Ed.  534. 


The  occupation  of  lands  derived  from 
the  United  States,  before  the  issue  of 
their  patent,  for  the  period  prescribed  by 
the  statutes  of  limitation  of  a  state  for 
the  commencement  of  actions  for  the 
recovery  of  real  property,  is  not  a  bar 
to  an  action  of  ejectment  for  the  pos- 
session of  such  lands  founded  upon  the 
legal  title  subsequently  conveyed  by  the 
patent.  Nor  does  such  occupation  con- 
stitute a  sufficient  equity  in  favor  of  the 
occupant  to  control  the  legal  title  thus 
subsequently  conveyed,  whether  asserted 
in  a  separate  suit  in  a  federal  court,  or 
set  up  as  an  equitable  defense  to  an  ac- 
tion of  ejectment  in  a  state  court.  Gib- 
son v.  Chouteau,  13  Wall.  92,  20  L-  Ed. 
534. 

The  plaintiff  in  error  had  exhibited,  in 
an  action  instituted  against  him  in  the 
circuit  court  of  Missouri,  evidence,  con- 
ducing to  prove  that  a  patent  from  the 
United  States,  under  which  the  plaintiff 
in  the  ejectment,  the  defendant  in  error, 
claimed  the  land,  had  been  improperly 
granted  by  the  government  of  the  United 
States,  and  that  the  title  to  the  land  was 
in  him.  Held,  that  in  an  action  at  law, 
a  patent  from  the  United  States  for  part 
of  the  public  lands  is  conclusive;  if  those 
who  claim  to  hold  the  land  against  the 
patent  can  show  that  it  issued  by  mistake, 
then  the  equity  side  of  the  circuit  court 
is  the  proper  forum,  and  a  bill  in  chan- 
cery is  the  proper  remedy,  to  investigate 
the  equities  of  the  parties.  Bagnell  v. 
Broderick.   13   Pet.   430,   10   L.   Ed.   235. 

19.  Title  conferred  on  grantee  by  the 
act  of  1823.— Bryan  v.  Forsyth,  19  How. 
334.   15   L.   Ed.   674. 

20.  Confirmed  claims. — A  confirmation 
of  a  Spanish  or  Mexican  grant  of  land  in 
California  segregates  the  land,  when  sur- 
veyed, from  the  public  domain,  and  in- 
vests the  confirmee  with  the  legal  title. 
It  entitles  him  to  a  patent  for  the  land 
as  soon  as  the  requisite  survey  has  been 
made.  No  other  title,  not  clothed  with 
equal  solemnities,  ran  be  set  up  against 
the  confirmee,  or  his  assigns,  in  an  action 
of  ejectment.  Carpentier  v.  Montgomery, 
L3   Wall.  480,  20    L.   Ed.  698. 

A  Spanish  claim,  confirmed  by  act  of 
congress,  is  prima  facie  a  good  legal  title. 
and  will  support  an  ejectment  if  the  land 
can    be    identified,    as    confirmed,    without 
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4.  Entry  Made  with  Register  and  Receiver.— An  action  of  ejectment  can- 
not be  maintained  in  the  federal  courts  against  a  defendant  in  possession,  on  an 
entry  made  with  the  register  and  receiver.  Notwithstanding  a  state  legislature 
may  have  provided  otherwise  by  statute  ;  the  law  is  only  binding  on  the  state 
courts,  and  has  no  force  in  the  circuit  courts  of  the  Union.21 

5.  Warrant  and  Survey. — In  Pennsylvania  the  action  of  ejectment  may  be 
maintained  upon  a  warrant  and  survey  by  the  owner  who  paid  the  purchase 
money,  without  any  conveyance  from  the  person  in  whose  name  the  application 
was  made  and  the  warrant  issued.22 

6.  Certificate  of  Location. — Under  the  congressional  act  of  1854,  a  cer- 
tificate of  location  of  Sioux  half-breed  scrip  creates  at  best  but  an  equitable  title, 
and  such  a  title  is  not  sufficient  to  sustain  an  action  of  ejectment  in  the  federal 
courts.23 

7.  Title  Acquired  by  Deed — a.  Valid  Deed.— The  grantee  may  maintain 
ejectment  on  the  legal  title  passed  by  a  valid  deed.24 

b.  Insufficient  Deed. — An  action  of  ejectment  cannot  be  maintained  upon  a 
deed,  which  fails  to  transfer  the  title  because  of  insufficient  description,  even 
though  it  may  be  reformed  in  equity.25 

8.  Adverse  Possession. — It  is  now  well  settled  that  by  adverse  possession  for 
the  period  designated  by  the  statute,  not  only  is  the  remedy  of  the  former  owner 
gone,  but  his  title  has  passed  to  the  occupant,  so  that  the  latter  can  maintain 
ejectment  for  the  possession  against  such  former  owner  should  he  intrude  upon 


resort  to  the  patent.  Chouteau  v.  Eck- 
hart,  2  How.  344,  362,  11    L.   Ed.   293. 

The  law  is  settled,  that  where  there 
is  a  specific  tract  of  land  confirmed  ac- 
cording to  ascertained  boundaries,  the  con- 
firmee takes  a  title  on  which  he  may  sue 
in  ejectment.  Stanford  v.  Taylor,  18 
How.   409,   412,    15   L-    Ed.   453. 

When  a  grant  or  patent  for  land,  or 
legislative  confirmation  of  titles  to  land, 
has  been  given  by  the  sovereignty  or 
legislative  authority  only  having  the  right 
to  make  it,  without  any  provision  having 
been  made  in  the  patent  or  bv  the  law,  to 
inquire  into  its  fairness  between  the 
gantor  and  gantee,  or  between  third  parties 
and  the  grantee,  a  third  party  cannot 
raise,  in  ejectment,  the  question  of  fraud 
as  between  the  grantor  and  grantee. 
Field  v.  Seabury.  19  How.  323,  15  L.  Ed. 
650. 

21.  Entry  made  with  register  and  re- 
ceiver.— Hooper  v.  Scheimer,  23  How. 
235,  249,   16    L.   Ed.   452. 

"A  statute  of  Arkansas  enacted  that  an 
action  of  ejectment  may  be  maintained 
where  the  plaintiff  claims  possession  by 
virtue  of  an  entry  made  with  the  register 
nr  receiver  of  the  proper  land  office. 
This  court,  however,  after  referring  to 
the  case  of  Bagnell  v.  Broderick  (13  Pet. 
436,  10  L.  Ed.  235),  and  declaring  that 
its  principles  are  the  settled  doctrine  of 
the  court,  adds:  'But  there  is  another 
question  standing  in  advance  of  the  fore- 
going, to  wit:  Can  an  action  of  eject- 
ment be  maintained  in  the  federal  courts 
against  a  defendant  in  possession,  on  an 
entry  made  with  the  register  and  re- 
ceiver?' To  which  question  it  responds 
by  saying:  'It  is  also  the  settled  doc- 
trine of  this  court,  that  no  action  of  eject- 
ment   will    lie    on   such    an    equitable    title, 


notwithstanding  a  state  legislature  may 
have  provided  otherwise  by  statute.  The 
law  is  only  binding  on  the  state  courts, 
and  has  no  force  in  the  circuit  courts  of 
the  Union."  Langdon  v.  Sherwood,  124 
U.   S.   74,   84,  31   L-    Ed.   344. 

22.  Warrant  and  survey. — Sims  v. 
Irvine,  3  Dall.  425,  457,  1  L.  Ed.  665;  Her- 
ron  v.  Dater,  120  U.  S.  464,  472.  30  L.  Ed. 
748;  Murphy  v.  Packer,  152  U.  S.  398,  399, 
38  L.   Ed.  489. 

Under  the  law  of  Pennsylvania  pay- 
ment of  the  purchase  money  by  plain- 
tiff clothes  him  with  the  ownership  of 
the  warrants  and  with  a  right  to  main- 
tain ejectment.  Murphy  v.  Packer,  152 
U.    S.   398,   399,   38   L.    Ed.    489. 

23.  Certificate  of  location. — Carter  v. 
Ruddy,   166   U.   S.   493,  496,  41   L.   Ed.   1090. 

24.  Valid  deed. — See,  generally,  the  title 
DEEDS,  ante,  p.  245. 

A  conveyance  regularly  made  by  a 
trustee  gives  a  sufficient  title  at  law.  to 
enable  his  alienee  to  recover  in  an  action 
of  ejectment.  Newman  v.  Jackson,  L2 
Wheat.  570.  572,  6  L.  Ed.  732. 

Valid  deed. — If  the  legal  t»tle  passed  by 
a  valid  deed,  the  right  of  the  grantee  to 
possession  is  not  impaired  by  the  cir- 
cumstance that  "lie  intended  to  insist 
upon  paying  the  deferred  installments  of 
purchase  money  in  revenue  bond  scrip. 
Tindal  v.  Wesley,  167  U  S.  204,  208,  42 
L,  Ed.  137. 

25.  Insufficient       deed. —  Prenti< 
Stearns,   L13  .U.  S.  435,  28  L.   Ed.   1059. 

Where  a  description  in  a  deed  is  in- 
sufficient to  convey  the  lands  in  contro- 
versy, i  lure  can  be  no  recovery  by  the 
plaintiff  in  an  action  of  ejectment,  although 
equity  might  afford  relief  by  reforming 
the  deed.  Prentice  v.  Northern  Pac  R. 
Co.,  154  U.  S.   163,   176.  38   L.    Ed.  947. 
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the  premises.  In  several  of  the  states  this  doctrine  has  become  a  positive  rule, 
by  their  statutes  of  limitations  declaring  that  uninterrupted  possession  for  the 
period  designated  to  bar  an  action  for  the  recovery  of  land  shall,  of  itself,  con- 
stitute a  complete  title.20 

9.  Prior  Possession — a.  In  General. — If  the  plaintiff  had  actual  prior  pos- 
session of  the  land,  this  is  strong  enough  to  enable  him  to  recover  it  from  a  mere 
trespasser,  who  entered  without  any  title,27  because  in  the  absence  of  any  title 
in  any  one  else,  this  is  evidence  of  a  title  in  plaintiff.28  The  prior  possession  to 
sustain  a  recovery  must,  however,  have  been  continuous.29 

b.  Effect  of  Delay  in  Bringing  Suit. — But  if  there  has  been  delay  in  bringing 
the  suit,  the  animus  revertendi  must  be  shown  and  the  delay  satisfactorily  ac- 
counted for,  or  the  prior  possessor  will  be  deemed  to  have  abandoned  his  claim 
to  the  possession.30 

c.  Of  Public  Lands. — The  mere  possession  of  public  lands  without  title  will 
not  enable  the  party  to  maintain  a  suit  against  any  one  who  enters  on  it ;  and, 
more  specially,  he  cannot  maintain  it  against  persons  holding  possession  under 
title  derived  from  the  proper  officers  of  the  government.  He  must  first  show  a 
right  in  himself  before  he  can  call  into  question  the  validity  of  theirs.31 

10.  Plaintiff's  Receipt  of  Rent  Prior  to  Eviction. — In  ejectment,  receipt 
of  rent  for  the  land  by  the  plaintiff,  prior  to  his  eviction,  is  prima  facie  evidence 
of  title,  on  which  he  can  recover  against  a  mere  trespasser.32 

E.  Title  of  Vendor. — If  the  vendor  has  actually  made  a  conveyance,  his  title 
is  extinguished,  in  law  as  well  as  equity,  and  it  will  not  be  pretended  that  he  can 
maintain  an  ejectment.  If  he  has  sold,  but  has  not  conveyed,  the  contract  of  sale 
binds  him  to  convey,  unless  it  be  conditional.  If,  after  such  a  contract,  he  brings 
an  ejectment  for  the  land,  he  violates  his  own  contract,  unless  the  condition  be 
broken  by  the  vendee;  and  if  it  be,  the  vendor  ought  to  show  it.33 

F.  Title  of  Mortgagor. — Ejectment  will  not  lie  at  the  suit  of  a  mortgagor 
against  his  mortgagee  in  possession,  after  breach  of  the  condition,  even  if  the 


26.  Adverse  possession. — Sharon  v. 
Tucker,  144  U.  S.  533,  543,  36  L.  Ed.  532, 
citing  Leffingwell  v.  Warren,  2  Black  599, 
17  L.  Ed.  261;  Campbell  v.  Holt,  115  U.  S. 
620,  623,  29  L-  Ed.  483.  See  post,  "Adverse 
Possession,"  VII,  B.  See,  generally,  the 
title  LIMITATION  OF  ACTIONS  AND 
ADVERSE   POSSESSION. 

27.  Prior  possession. — Christy  v.  Scott, 
14  How.  282,  292,  14  L.  Ed.  422;  Christy 
v.  Pridgeon.  4  Wal1  196,  202,  18  L.  Ed. 
322;  Burt  v.  Panjaud,  99  U.  S.  180,  25  L- 
Ed.  451;  Campbell  v.  Rankin,  99  U.  S. 
261,  262,  25  L-  Ed.  435;  Reynolds  v.  Iron 
Silver  Min.  Co.,  116  U.  S.  687,  692,  29  L. 
Ed.  774;  Sabariego  v.  Maverick,  124  U. 
S.  261,  297,  31  L.  Ed.  430;  Haws  v.  Vic- 
toria Copper  Min.  Co.,  160  U.  S.  303,  317, 
40  L.  Ed.  436.  See  post.  "Presumption 
from  Possession,"  VIII,,  A,  1. 

In  actions  of  ejectment,  possession  by 
the  plaintiff  at  the  time  of  eviction  has 
always  been  held  prima  facie  evidence  of 
the  legal  title,  and  as  against  a  mere 
trespasser  it  is  sufficient.  Campbell  v. 
Rankin,   99   U.    S.   261,   262,   25    L.    Ed.   435. 

28.  Reynolds  7'.  Iron  Silver  Min.  Co., 
116   U.   S.   687,   692,   29    L.   Ed.   774. 

Tf  a  party  has  a  right  to  maintain  an 
cction  of  ejectment,  by  reason  of  his  pos- 
session, and  attempts  also  to  show  title 
and  discloses  a  flaw  in  it,  he  may  still 
recover  by  reason  of  his  possession.     He 


may  say,  "I  claim  to  recover  both  by 
reason  of  my  title  and  my  possession; 
and  failing  in  one  I  will  rely  upon  the 
other."  His  prior  possession  is  good  in 
any  event  as  against  a  trespasser  enter- 
ing without  right.  Bradshaw  v.  Ashley, 
180  U.    S.   59,   68,  45   L-    Ed.  423. 

When  both  parties  bring  themselves 
within  the  class  entitled  to  certain  land, 
the  one  in  possession  would  be  entitled 
to  a  verdict.  Field  v.  Seabury,  19  How. 
323,  330,  15  L.  Ed.  650. 

29.  Continuous  possession. — Sabariego 
v.  Maverick,  124  U.  S.  261,  299,  31  L.  Ed. 
430. 

30.  Effect  of  delay  in  bringing  suit. — 
Sabariego  v.  Maverick,  124  U.  S.  261, 
299,  31   L.   Ed.  430. 

31.  Of  public  lands. — Burgess  v.  Gray, 
16  How.  48,  65,  14  L.  Ed.  839;  Oaksmith 
V.  Johnston,  92  U.  S.  343,  347,  23  L.  Ed. 
682.  See,  generally,  the  title  PUBLIC 
LANDS. 

32.  Plaintiff's  receipt  of  rent  prior  to 
eviction. — Burt  v.  Panjaud,  99  U.  S.  180, 
25  L.  Ed.  451;  Haws  v.  Victoria  Copper 
Min.  Co.,  160  U.  S.  303,  317,  40  L  Ed. 
436. 

33.  Title  of  vendor. — Blight  v.  Roches- 
ter, 7  Wheat.  535,  548,  5  L.  Ed.  516. 
See,  generally,  the  title  VENDOR  AND 
PURCHASER. 
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money  secured  by  the  mortgagor  be  paid  or  tendered,  because  as  between  himself 
.and  his  mortgagee  he  has  only  an  equitable  title.-'54 

G.  Equitable  Title — 1.  In  General. — It  is  well  settled  that  an  action  of 
ejectment  cannot  be  maintained  in  the  courts  of  the  United  States  on  a  merely 
equitable  title."'" 

2.  As  Affected  by  Practice  of  the  State  Courts. — The  practice  of  allow- 
ing ejectments  to  be  maintained  in  state  courts  upon  equitable  titles  cannot  affect 
the  jurisdiction  of  the  courts  of  the  United  States.36 


34.  Title  of  mortgagor. — Brobst  v. 
Brock.  10  Wall.  519,  536.  19  L.  Ed.  1002. 
See  post,  "Equitable  Title,"  III,  G;  "Pay- 
ment of  Mortgage  on  an  Equitable 
Estate,"  VII,  I,  3.  See,  generally,  the 
title  MORTGAGES  AND  DEEDS  OF 
TRUST. 

"A  mortgagor  of  land  cannot  recover 
in  ejectment  against  the  mortgagee  in 
possession,  after  breach  of  the  condition, 
or  against  persons  holding  possession 
under  the  mortgagee."  Bryan  v.  Brasins, 
162   U.   S.   415,   418,   40   L.    Ed.    1022. 

35.  Equitable  title. — Bagnell  v.  Brode- 
rick,  13  Pet.  436,  450,  10  L.  Ed.  235;  Car- 
pentier  v.  Montgomery,  13  Wall.  480,  495, 
20  L-  Ed.  698;  Northern  Pac.  Railroad  v. 
Paine,  119  U.  S.  561,  565,  30  L.  Ed.  513; 
Carter  v.  Ruddy,  166  U.  S.  493,  496,  41  L. 
Ed.  1090.  See  ante,  "Legal  Title,"  III.  C; 
"Title  of  Mortgagor,"  III,  F;  post,  "Ces- 
tui Que  Trust,"  V,  A,  3;  "In  General." 
VII,    A,    "Equitable    Defenses,"    VII,    H. 

In  the  federal  courts  where  the  distinc- 
tion between  legal  and  equitable  proceed- 
ings is  strictly  maintained,  and  remedies 
afforded  by  law  and  equity  are  separately 
pursued,  the  action  of  ejectment  can  only 
be  sustained  upon  the  possession  by  the 
plaintiff  of  the  legal  title.  For  the  en- 
forcement of  equitable  rights,  however 
clear,  distinct  equitable  proceedings  must 
be  instituted.  Gibson  v.  Chouteau,  13 
Wall.  92,  102,  20  L-  Ed.  534. 

In  the  action  of  ejectment,  in  the  fed- 
eral courts,  the  legal  title  must  control, 
and  to  another  forum  the  plaintiff  must 
look  for  the  enforcement  of  any  equitable 
rights  he  may  possess.  Oaksmith  v. 
Johnston,   92   U.    S.   343,   23   L.   Ed.   682. 

Where  one  of  the  defendants  located  a 
mine  in  the  name  of  himself  and  partners, 
one  of  whom  was  the  plaintiff,  and  there- 
after and  before  the  expiration  of  the 
time  necessary  to  prove  the  claim  he 
and  the  other  defendants  conspired  to- 
gether and  agreed  not  to  prove  the  claim 
in  order  that  it  would  be  forfeited,  and 
pursuant  to  such  conspiracy  the  other  de- 
fendants relocated  the  claim  after  such 
forfeiture,  it  was  held  that  whatever  equi- 
ties the  plaintiff  had  in  regard  to  the 
land,  he  had  no  legal  title  and  could  not 
maintain  his  rights  in  an  action  of  eject- 
ment. Lockhart  v.  Johnson,  181  U.  S. 
516,    529,    45    L.    Ed.    979. 

A  plaintiff  who  had  nothing  more  than 
an  incipient  equity,  could  not  maintain 
his  action.  Hooper  v.  Scheimcr,  23  How. 
5  U  S  Eac— AS 


235,  16  L.  Ed.  452;  Sheirburn  v.  Cordova, 
24  How.  423,  16  L.  Ed.  741;  Oaksmith  v. 
Johnston.    92    U.    S.    343,    23    L-    Ed.    682. 

A  mere  equitable  claim,  which  a  court 
of  equity  may  enforce,  will  not  sustain 
an  action  at  law  for  the  recovery  of  the 
land  or  anything  severed  from  it.  North- 
ern Pac.  Railroad  v.  Paine,  119  U.  S.  561, 
565,   30   L-   Ed.   513. 

Those  equitably  entitled  to  rights  in 
the  land  cannot  maintain  an  action  of 
ejectment;  but  must  go  into  equity,  where 
their  rights  can  be  properly  investigated 
with  a  due  regard  to  the  rights  of  others. 
For  example:  Rights  of  bona  fide  pur- 
chasers and  others  ignorant  of  the  equi- 
ties existing  between  the  original  parties 
can  be  much  better  examined  in  an  equita- 
ble proceeding  than  they  can  be  in  eject- 
ment in  which,  indeed,  they  are  entirely 
inadmissible.  Carpentier  v.  Montgomery, 
13  Wall.   480,  496,   20   L-   Ed.   698. 

As  there  is  no  court  cf  chancery,  under 
the  laws  of  Pennsylvania,  an  action  of 
ejectment  is  sustained,  on  an  equitable 
title,  by  the  courts  of  that  state.  Swayze 
v.  Burke,  12  Pet.  11,  23,  9  L.  Ed.  980; 
Brobst  v.  Brock,  10  Wall.  519,  530,  19 
L.   Ed.  1002. 

By  a  statute  of  Texas,  actions  of  eject- 
ment can  be  maintained  upon  certificates 
for  head  rights  or  other  equitable  titles. 
Sheirburn  v.  Cordova,  24  How.  423,  16  L. 
Ed.    741. 

The  statute  of  George  II,  which  au- 
thorized the  sale  of  lands  under  a  fi.  fa., 
did  not  authorize  the  sheriff  to  deliver 
them,  nor  the  court  to  issue  the  writ  of 
hab.  fac.  poss.  upon  the  return  of  the 
process.  And  the  result  of  this  was,  that 
the  purchaser  was  compelled  to  bring  an 
eiectment  to  obtain  the  possession,  in 
which  he  must  show  a  legal  title  to  the 
land;  and  consequently  must  show  that 
the  debtor,  at  the  time  of  the  levy,  had 
a  legal  title,  and  such  a  title  as  was  sub- 
ject to  seizure  and  sale  under  the  fieri 
facias.  And  if  the  debtor  had  but  an 
equitable  title,  the  purchaser  was  com- 
pelled to  go  into  equity,  and  obtain  a 
legal  one  before  he  could  support  an 
action  of  ejectment  against  the  party  i« 
possession.  Smith  r.  McCann,  24  How. 
398.   405,   16   L.    Ed.   714. 

36.  As  affected  by  the  practice  of  the 
state  courts. — Fenn  v.  Holme,  21  How. 
481,  16  L.  Ed.  198.  See,  generally,  the 
title  COURTS,  vol.  4.  p.  «61. 

Misscuri. — "A   practice   has   prevailed   m 
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3.  Title  Acquired  by  Estoppel. — On  a  title  by  estoppel,  an  action  of  eject- 
ment can  be  maintained.37 

H.  When  Title  Must  Exist  in  Plaintiff. — The  plaintiff  in  ejectment  must 
in  all  cases  prove  a  legal  title  to  the  premises  in  himself,  at  the  time  of  the  de- 
mise laid  in  the  declaration.38  If,  since  the  commencement  of  suit,  the  plaintiff  has 
acquired  a  title  to  the  land,  that     title  can  be  asserted  only  in  a  new  action.39 

IV.    Demand,  and  Notice  to  Quit. 

In  England  it  is  necessary  to  give  notice  to  quit  before  bringing  ejectment.  In 
this  country,  generally,  the  rule  is  otherwise.40 


some  of  the  states — and  among  them  the 
state  of  Missouri — of  permitting  the  ac- 
tion of  ejectment  to  be  maintained  upon 
warrants  for  land,  and  upon  other  titles 
not  complete  or  legal  in  their  character, 
but  this  practice  can  in  no  wise  affect 
the  jurisdiction  of  the  courts  of  the 
United  States,  who,  both  by  the  consti- 
tution and  by  the  acts  of  congress,  are 
required  to  observe  the  distinction  be- 
tween legal  and  equitable  rights,  and  to 
enforce  the  rules  and  privileges  of  de- 
cision appropriate  to  each."  Fenn  v. 
Holme,  21  How.  481,  488,  16  L.  Ed.  IDS. 
In  the  courts  of  the  United  States,  suits 
for  the  recovery  of  land  can  only  be 
maintained  upon  a  legal  title;  therefore, 
one  who  has  nothing  more  than  an  incip- 
ient equity  cannot  maintain  the  action 
pf  ejectment  in  such  courts,  although 
he  may  be  allowed  to  do  so  under  the 
statutes  of  a  state  in  which  the  court  is 
sitting.  Sheirburn  v.  Cordova,  24  How. 
423.   16  L.    Ed.   741. 

37.  Title  acquired  by  estoppel. — Stod- 
dard v.  Chambers,  2  How.  284,  316,  11  L. 
Ed.  269;  Dickerson  v.  Colgrove,  100  U.  S. 
578,   583,   25   L.    Ed.   618. 

38.  When  title  must  exist  in  plaintiff. — 
Remington  7'.  Linthictim.  14  Pet.  84.  91, 
10  L.  Ed.  364;  Fenn  v.  Holme,  21  How. 
481.  16  L-  Ed.  198;  Johnston  v.  Jones,  1 
Black  209,  224,  17  L.  Ed.  117;  Langdon  V. 
Sherwood,  124  U.  S.  74,  83,  31  L.  Ed.  344. 
See  post,  "Supplemental  Pleading,"  VI, 
D. 

A  plaintiff  in  ejectment  cannot  support 
his  action  upon  a  demise  made  by  a 
lessor  who  had  no  title  at  the  time  the 
action  was  commenced.  Binney  v.  Chesa- 
peake, etc.,  Canal  Co.,  8  Pet.  214,  218,  8 
L.    Ed.  921. 

The  declaration  in  ejectment  was  dated 
on  the  22d  of  May,  1831.  and  the  judg- 
ment was  rendered  on  the  14th  of  Janu- 
ary, 1832.  The  plaintiff  in  ejectment 
counted  on  a  demise  made  by  Amos  Bin- 
ney, on  the  1st  day  of  January,  1828;  his 
title,  as  shown  in  the  abstract,  com- 
menced on  the  17th  of  May,  1828,  which 
was  subsequent  to  the  demise  on  which 
the  plaintiff  counted.  Though  the  demise 
i-  a  fiction,  the  plaintiff  must  count  on 
fnic,  which,  if  real,  would  support  his  ac- 
tion. Binney  v.  Chesapeake,  etc.,  Canal 
Co.,  s   Pet.  '.'i  I,  218,  8   I..   Ed.  921. 

In  an  action  of  ejectment,  if  the  plain- 


tiff count  upon  a  lease  to  himself  from  a 
person  whom  the  evidence  shows  to  have 
been  dead  at  the  time,  it  is  bad.  Connot 
v.  Bradley,  l   How.  211,   11   L.   Ed.   105. 

Where  a  lot  was  conveyed  by  A  to  B 
as  having  a  water  front,  and  reconveyed 
by  B  to  A  as  having  no  such  front,  and 
afterwards  conveyed  by  A  to  the  plain 
tiff,  a  deed  from  B  to  the  plaintiff  made 
after  suit  brought  cannot  be  given  in 
evidence  to  show  the  right  of  the  plain- 
tiff to  a  water  front,  and  consequently 
a  title  in  the  alluvium.  Johnston  v. 
Jones,  1  Black  209.  17  L.   Ed.   117. 

An  action  of  ejectment,  which  from 
first  to  last  is  a  fictitious  remedy,  is 
founded  on  the  principle  that  the  tenant 
in  possession  is  a  wrongdoer;  and  unless 
he  is  so,  at  the  time  the  action  is  brought, 
the  plaintiff  cannot  recover.  Cincinnati 
r.   White,  6  Pet.  431,  441,  8   L.   Ed.  452. 

A  conveyance  by  the  plaintiff's  lessor, 
during  the  pendency  of  an  action  of  eject- 
ment, can  only  operate  upon  his  reversion- 
ary interest,  and  cannot  extinguish  the 
prior  lease.  The  existence  of  such  lease  is 
a  fiction,  but  it  is  upheld  for  the  purposes 
of  justice.  Robinson  v.  Campbell,  3 
Wheat.   212,  4  L.   Ed.   372. 

The  rule  of  the  common  law  is  inflexi- 
ble, that  a  party  can  recover  in  eject- 
ment only  upon  a  title  which  sub-;sted 
in  him  at  the  time  of  the  commencement 
of  the  suit.  McCool  v.  Smith,  1  Black 
459.  470.  17   L-   Ed.  218. 

In  Illinois  a  plaintiff  in  ejectment  can- 
not recover  upon  a  title  which  he  ac- 
quired after  the  commencement  of  the 
suit.  Such  a  recovery  would  be  against 
an  inflexible  rule  of  the  common  law  and 
an  express  statute  of  that  state.  McCool 
7'.   Smith,   1    Black  459.  17  L.   Ed.   218. 

In  the  action  of  ejectment,  in  Mary- 
land, the  lessor  of  the  plantiff  must  show  a 
legal  title  in  himself  to  the  land  which 
he  claims,  and  the  right  of  possession 
under  it,  at  the  time  of  the  demise  laid 
in  the  declaration  and  at  the  time  of  the 
trial.  He  cannot  support  the  action  upon 
an  equitable  title,  however  clear  and  in- 
disputable it  may  be,  but  must  se^K-  his 
remedv  in  chancery.  Smith  7'.  McCann, 
:i    How.  :  38,  16  L.  Ed.  714. 

39.  McCool  7'.  Smith,  i  Black  459.  47!, 
17  I,.  Ed.  218;  Litchfield  v.  Railroad  Co., 
7    Wall.   270.   272.    19    T..    Ed,    L50. 

40.  Demand    and   notice    to    quit. — Bur- 
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V.    Parties. 

A.    Parties  Plaintiff — 1.    Necessity  for  Competent  Plain-tiffs. It  is  a 

general  rule  that  no  recovery  can  be  had,  unless  all  the  plaintiffs  are  competent 
to  maintain  the  suit.  If,  therefore,  the  title  fails  as  to  one,  it  is  not  maintainable 
in   favor   of   the  others.41 

2.  Tenants  in  Common — a.  Actions  Inter  Se. — A  tenant  in  common  cannot 
maintain   ejectment   against   his   cotenant.   without   actual   ouster.42 

b.  Actions  against  Third  Persons. — By  the  law  of  California,  one  tenant  in 
common  of  real  property  can  sue  in  ejectment,  and  recover  the  demanded  prem- 
ises entire  as  against  all  parties,  except  his  cotenants,  and  persons  holding  under 
them.  But  the  judgment  for  the  plaintiff  in  such  case  will  be  in  subordination  to 
the  rights  of  his  cotenants.43 

3.  Cestui  Que  Trust. — In  Pennsylvania  the  cestui  que  trust  could  bring  an 
jectment  in  his  own  name.44 

4.  Mortgagor  against  His  Mortgagee. — See  ante,  "Title  of  Mortgagor," 
III,  F. 

5.  Joinder  of  Parties  Plaintiff.— It  has  been  held  that  tenants  in  common 
■nay  maintain  a  joint  action  in  ejectment.45 


nett   v.    Caldwell,   9    Wall.    290,    294.    19    L- 
Ed.   712. 

While  it  is  true  that  in  an  executory 
contract  of  purchase  of  land,  the  posses- 
sion is  originally  rightful,  and  it  may  be 
that  until  the  party  in  possession  is  called 
upon  to  restore  possession,  he  cannot  be 
ejected  without  demand  for  the  property 
or  notice  to  quit;  it  is  also  true  that  by 
a  failure  to  comnly  with  the  terms  of 
sale,  the  vendee's  possession  becomes 
tortious,  and  a  right  of  immediate  action 
arises  to  the  vendor.  Gregg  v.  Von  Phul, 
1  Wall.  274,  17  L.   Ed.   536. 

A  noncompliance  with  a  request  to  pay 
money  on  the  ground  that  the  party  is 
not  prepared  to  do  so,  and  a  return  to 
the  vendor,  without  promise  to  pay  at  a 
future  time,  and  without  further  remark 
of  any  sort,  of  a  deed  offered,  is  a  fail- 
ure to  comply  with  such  terms.  And 
ejectment  lies  at  once,  without  demand  or 
nrtice,  even  though  the  vendor  may  not 
himself  have  been  perfectly  exact  in  the 
discharge  of  parts,  merely  formal,  of  his 
diitv — such  want  of  formality  on  his  part 
having  been  waived  by  the  vendee — and, 
though  the  vendee  may  have  made  valu- 
able improvements  en  the  land.  Gregg 
V.   Von   Phul.   1    Wall.    274,    17    L.    Ed.    536. 

By  statute  in  Colorado  it  is  sufficient 
for  the  plaintiff  in  ejectment  t  show  a 
right  to  the  possession  of  the  demanded 
premises  at  the  commencement  of  the 
action  as  heir,  devisee,  purcha-cr,  or 
otherwise.  The  commencement  of  the  ac- 
tion there  stands  in  lieu  of  entry  and  de- 
mand of  possession.  Cowell  v.  Springs 
Co..   100  U.    ?.   55,   58.   25   L.    Ed.   547. 

In  Pennsylvania  it  has  been  held  that 
a  landlord  should  make  himself  a  party 
to  the  record  if  he  means  to  take  de- 
fense, and  if  he  fails  to  do  so,  it  is  not 
necessary  to  serve  him  with  notice.  Clav- 
i  ,n  v.    Mshi  !  Dall.  150.  1  L.   Ed.  327. 

Where    a   purchaser   of   real   estate    fails 


to  comply  with  the  terms  of  the  contract 
under  which  he  obtained  possession,  the 
vendor  is  at  liberty  to  treat  the  contract 
as  rescinded,  and  to  regain  the  posses- 
sion by  ejectment.  In  such  case,  in  the 
state  of  Georgia,  and  in  this  country  gen- 
erally, it  is  not  necessary  to  give  notice 
to  quit  before  bringing  the  action.  Bur- 
nett v.  Caldwell,  9  Wall.  290.  19  L  Ed 
712. 

41.  Necessity  for  competent  plaintiff. 

Chirac  v.  Reinicker,  li  Wheat.  280,  302, 
6  L.  Ed.  474.  See,  generally,  the  title 
PARTIES. 

The  rule  is  old  and  well  established  that 
if  one  plaintiff  in   a  joint   action   of  eject- 
ment cannot  recover,   his  cordaintiffs   can- 
not.    Davis  v.   Coblens,  174  I'.   S    719    725 
43  L.   Ed.  1147. 

42.  Actions  inter  se — tenants  in  com- 
mon.—Barnitz  v.  Casey,  7  Cranch  456. 
3  L.  Ed.  403.  See,  eenerallv.  the  title 
JOINT  TENANTS  AND  TEX  \XTS  [N 
COMMON. 

Under  the  Mississippi  Code  of  1880.  a 
tenant  in  common  when  ousted  by  his 
cotenant  may  maintain  ejectment  aeainst 
him.  Clay  v.  Field,  115  U.  S.  260,  263,  29 
L.   Ed.  375. 

43.  Actions     against     third     persons 

Hardy  v.  Johnson,  l  Wall.  371,  17  T..  Ed. 
502.  See.  generallv.  the  title  JOINT 
TENANTS  AND  TENANTS  IN  COM- 
MON. 

Joinder  of  cotenants. — See  post,  "Joinder 
of  Parties  Plaintiff.-'  V,   A.  5. 

44.  Cestui  que  trust. — Kennedy  ;  Fury, 
1   Dall.  7°.  l    L.   F.d.  42.     S.-.-  anl 

Title."    Ill,    C;    "Equitable    Title."    III. 

45.  Toinder    of    parties    n'aintiff. — S 
generally,   the   title    PARTIES. 

In  the  state  of  Tennessee,   the  uniform 
practice  has  been,  for  tenants  in  common 
in    ejectment    t<>    declare    >  n    a    joint 
mise.  and   to  i  r  a  pari  or  the   wh<  !e 

of   the    premises    declared    t""r.    according 
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B.  Parties  Defendant — 1.  Landlord. — The  practice  of  the  courts  of  Illinois 
authorizes  the  appearance  of  the  landlord,  and  his  defense  of  the  suit,  either  in 
his  own  name  or  that  of  the  tenant,  with  his  consent.  And  when  a  landlord  has 
undertaken  the  defense  of  a  suit  in  the  name  of  the  tenant,  with  his  consent,  the 
tenant  cannot  interfere  with  the  cause  to  his  prejudice.40 

2.  Joinder  of  Parties  Defendant. — In  the  action  of  ejectment,  a  plaintiff 
will  not  be  allowed  to  join  in  one  suit  several  and  distinct  parcels,  tenements,  or 
tracts  of  land,  in  possession  of  several  defendants,  each  claiming  for  himself. 
But  he  is  not  bound  to  bring  a  separate  action  against  several  trespassers  on  his 
sing1.:,  separate,  and  distinct  tenement  or  parcel  of  land.  As  to  him  they  are 
all  trespassers,  and  he  cannot  know  how  they  claim,  whether  jointly  or  severally; 
or  if  severally,  how  much  each  one  claims;  nor  is  it  necessary  to  make  such 
proof  in  order  to  support  his  action.47 

VI.    Pleading. 

A.  Declaration — 1.  Effect  of  Declaring  Generally  upon  Title. — If 
the  plaintiff  declares  generally  upon  his  title,  without  setting  out  the  particulars. 
it  is  not  incumbent  on  the  defendant  to  state  in  his  answer  the  matters  on  which 
he  relies,  to  defeat  any  title  that  might  be  developed  upon  the  trial.48 

2.  Description  of  Premises. — Formerly,  it  was  necessary  to  describe  the 
premises  for  which  an  action  of  ejectment  was  brought  with  great  accuracy;  but 
far  less  certaintv  is  requisite  in  modern  practice.  All  the  authorities  say,  that  a 
generrl   description  is  good.49 

3.  Value  of  Property. — When  the  pleadings  in  an  action  of  ejectment  do 
not  state  the  value  of  the  property  in  controversy,  the  value  may  be  shown  at  the 
trial.50 

4.  Date  of  Oltster. — In  an  action  of  ejectment,  the  day  of  the  ouster  need 
not  be  alleged;  it  is  sufficient,  that  it  be  laid  after  the  demise.51 


to  the  evidence  of  title  adduced.  Poole 
V.  Fleegor,  11  Pet.  185.  212.  9  L.  Ed.  680. 
In  Vermont,  tenants  in  common  may- 
maintain  a  joint  action  of  ejectment. 
Hicks  v.  Rogers,  4  Cranch  165,  2  L.  Ed. 
583. 

46.  Landlord. — Kellogg  v.  Forsyth.  24 
How.  1S6,  187,  V3  L.  Ed.  654.  See,  gen- 
erally, the  titles  LANDLORD  AXD 
TENANT;  PARTIES. 

47.  Joinder  of  parties  defendant. — Greer 
V.  Mezes,  24  How.  268,  277.  16  L.  Ed.  661. 
See.    generally,    the    title    PARTIES. 

48.  Pleading. — See,  generally,  the  title 
PLEADING. 

Effect  of  declaring  generally  upon 
title—  Palmer  v.  Low,  98  U.  S.  1,  19,  25 
L    Ed.      v 

49.  1  -ccription  cf  premises. — Barclay 
V.    Howell,    6    Pet.    498,    501.   8    L.    Ed.    477. 

The  strict  rule  of  pleading  which  for- 
merly required  exact  accuracy  in  the 
scriptirn  of  premises  sought  to  be  re- 
covered, has,  in  modern  practice,  been  re- 
laxed, and  a  general  description  of  the 
property  held  to  be  good.  The  provisions 
of  state  statutes  as  to  the  description  of 
the  premises  by  metes  and  bound-,  have 
been  held  to  be  only  directory,  and  a  de- 
scription by  name  where  the  property  is 
*- ell    known    i-    i  umcient.      Glacier 

Mountain    Silver    Min.    Co.    v.    Willis,    127 
U.  S.  471,   180,  32  L   Ed.  172. 

The  less  ir  of  the  plaintiff,  on  a  lease 
ffor    a    specific    number    of    acres,    may    re- 


cover any  quantity  of  less   amount.     Bar 
clay  v.    Howell,   6   Pet.   498,    501,    8    L    Ed. 
477. 

The  following  description  was  held  to 
be  sufficient:  "Commencing  at  the  base 
of  said  Glacier  Mountain  east  of  Bear 
Creek,  and  running  southeast  and  parallel 
with  Coley  tunnel  through  said  moun- 
tain five  thousand  feet  from  the  mouth 
or  starting  print  of  said  tunnel  at  a  stake 
m?rked  and  in  or  at  the  mouth  of  said 
Silver  Gate  tunnel,  and  two  hundred  and 
fifty  feet  northeast  and  two  hundred  and 
fifty  feet  southwest  from  said  stake  or 
tunnel  to  its  termination."  Glacier 
Mountain  Silver  Min.  Co.  V.  Willis,  127 
U.    S.   471,   480,   32    L.    Ed.    172. 

Though  lodes  alleged  to  be  embraced 
within  a  tunnel  site  location  are  not  each 
separately  described,  a  statement  in  the 
compliant  that  all  the  lodes  in  the  tunnel 
claim  have  been  worked  and  mined  by 
the  plaintiff  and  its  grantors,  compre- 
hends everv  part  of  the  property  for  the 
recovery  of  which  the  action  is  brotig!  t. 
Glacier  Mountain  Silver  Min.  Co.  v. 
Willis,  127  U.  S.  471.  480,  32  L.   Ed.   172. 

50.  Value  of  property — Beard  v.  Fed- 
erv,  3  Wall.  478.   180.  18  L.  Ed.  88. 

51.  Date  of  ouster. — Woodward  v. 
Brown,   13  Pet.   1.   10   L   Ed.   31. 

The    specific    date,    under    a    videlicet,   is 
not   nececs.irv.    in    a    declaration    in    eject- 
ment, and  may  be  rejected  as  surplusage 
if  it  sufficiently  appear  on  the  face  of  the 
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5.  Amendment — a.  Discretion  of  Court. — The  allowance  and  refusal  of 
amendments  in  the  pleadings  are  matters  so  peculiarly  addressed  to  the  sound 
discretion  of  the  courts  of  original  jurisdiction,  as  to  be  fit  for  their  decision 
only.52 

b.  Enlarging  Term. — In  ejectment,  an  amendment,  so  as  to  enlarge  the  term 
laid  in  the  declaration,  will  be  permitted,  in  the  discretion  of  the  court.53 

c.  Interlining  the  Amendment  in  the  Declaration. — When  the  court  have  given 
leave,  on  motion,  to  extend  the  term  in  a  demise,  and  the  amendment  is  specific, 
it  is  not  necessary  to  interline  it  in  the  declaration."'4 

d.  Amending  Date  of  Demise. — See  the  title  Amendments,  vol.  1,  p.  300. 

e.  Amending  Words. — See  the  title  Amendments,  vol.  1,  p.  300. 

B.  Plea — 1.  General  Issue. — If  a  defendant  pleads  nothing  but  the  gen- 
eral issue,  and  is  found  in  possession  of  any  part  of  the  land  demanded,  he  is 
considered  as  taking  defense  for  the  whole.55 

2.  Effect  of  Pleading  Title  Specially. — In  Texas,  if  the  defendant  pleads 
his  title  specially,  he  waives  the  general  issue,  and  is  confined  to  the  defense  thus 
specially   pleaded.56 

C.  Cross  Complaint. — The  system  of  pleading  in  civil  cases  in  the  courts 
of  California  permits  an  equitable  defense  to  be  set  up  in  a  special  count,  by  way 
of  cross  complaint,  in  the  answer  to  an  action  for  the  possession  of  lands."7 

D.  Supplemental  Pleading. — According  to  the  system  of  pleading  and 
practice  in  common-law  cases  which  prevails  in  the  courts  of  California,  and 
which  has  been  adopted  by  the  circuit  court  of  the  United  States  in  that  state,  a 
title  acquired  by  the  defendant  in  ejectment  after  issue  joined  in  the  action  can 
only  be  set  up  by  a  supplemental  answer  in  the  nature  of  a  plea  puis  darrein  con- 
tinuance.58 

VII.    Defenses. 

A.  In  General. — A  plaintiff  must  recover  in  all  cases,  if  at  all.  upon  'ie 
strength  of  his  own  title,  and  not  upon  the  weakness  of  his  adversary's.  T'  is 
not  incumbent  upon  the  defendant  to  showT  any  title.59    If  it  be  shown  that    the    plain- 


declaration  that  the  ouster  was  after  the 
entry  under  the  several  demises.  Wood- 
ward  v.    Brown,    13   Pet.    1,   10   L.    Ed.   31. 

52.  Amendment — Discretion  of  court. — 
Wright  v.  Hollingsworth,  1  Pet.  165,  168, 
7  L.  Ed.  S6.  See  the  title  AMEND- 
MENTS, vol.  1,  p.  303. 

53.  Enlarging  term. — Walden  v.  Craig, 
9    Wheat.    576,    6    L.    Ed.    164. 

"It  has  been  truly  said,  in  argument, 
by  the  counsel  for  the  plaintiff  in  error, 
that  the  power  of  amendment  is  extended 
at  least  as  far,  in  the  32d  section  of  the 
judiciary  act,  as  in  any  of  the  British 
statutes;  and  that  there  is  no  species  of 
action  to  which  the  discretion  of  the 
court  in  this  respect  ought  to  be  more 
liberally  applied  than  to  the  action  of 
ejectment.  The  proceedings  are  all  ficti- 
tious, fabricated  for  the  mere  purposes  of 
justice,  and  there  is  every  reason  for 
allowing  amendments  in  matters  of  mere 
form."  Walden  v.  Crais?,  9  Wheal  576, 
577,  6  L.  Ed.  164.  See  the  title  AMEND- 
MENTS, vol.  1,  p.  300. 

54.  Interlining  the  amendment  in  the 
declaration. — Walden  v.  Craig.  14  Pet. 
14  7.   10   L.   Ed.   393. 

55.  General  issue. — Greer  v.  Mezes,  24 
How.  268.  277,  16  L.  Ed.  661. 

Whore  the  defendants  pleaded  sever- 
ally  the   general   issue,   it    was   proper   for 


the    court    below    to    instruct    the    jury    to 
bring    in    a    general    verdict     against    all 
those  who  had  not  shown   that  they  v  ere 
in   possession    of   separate   parcels.      G 
v.    Mezes,   24  How.  268,   16   L.   Ed.   661. 

In  the  action  of  ejectment  (with  the 
exception,  perhaps,  of  a  plea  to  the  juris- 
diction), any  and  every  defence  to  the 
plaintiffs  recovery  may  be  given  in  evi- 
dence under  the  general  issue.  PjIIoa 
Roberts,   13   How.   472,  473.    14   L.   Ed.   228. 

56.  Effect  of  pleading  title  specially. — 
Cooke  v.  Avery,  147  U.  S.  375,  i  L. 
Ed.  209. 

57.  Cress  complaint. — Bohall  v.  Dilla, 
114  U.  S     17,  50,  29  L.  Ed.  61. 

58.  Supplemental    pleading. — I  lard  v     :'. 
Johnson,   l    Wall.    371,    IT    L.    Ed.   502.    - 
ante.    "When    Title    Must    Exist    in    Plain- 
tiffs,"  III,   H. 

59.  Legal    title    not    in    plaintiff  — 
row-;    v.    Kindred.    4    Wall.    399,    403,    is    L. 
Ed.    383.      See    ante.    "Plaintiff    Must    Re- 
cover   on    Strength    of    I  lis    Own    Title," 
III,   B. 

In  ejectment,  the  defendant  can  avajl 
himself  of  the  weakness  of  the  title  of 
his  adversary,  and  need  not  assert  his 
own.  Simmons  v.  Wagner,  l  <>  l  U.  S. 
260.    262.    25    L.    Ed.    910. 

The  defendant  has  a  ripht  to  go  to 
trial    on    the    sufficiency    of    the    title    pre- 
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tiff  has  not  the  legal  title,  that  the  legal  title  at  the  time  of  the  commencement 
of  the  action  or  at  its  trial  is  in  some  other  party,  the  plaintiff  cannot  recover.'30 
But  if  the  defendant  docs  set  up  title  in  himself,  that  title  must  be  shown  to  be 
a  good  and  subsisting  legal  title,  and  superior  in  law  to  that  set  up  by  the  plain- 
tiff; otherwise  it  opposes  no  legal  bar  to  the  recovery  in  the  action  of  ejectment.*51 

B.  Adverse  Possession. — Adverse  possession  under  a  claim  of  right,  if 
uninterrupted,  open,  visible,  and  notorious,  may  be' set  up  in  an  action  of  eject- 
ment, not  only  as  a  defense  to  the  cause  of  action  set  forth  in  the  declaration,  but 
to  show  the  nullity  of  any  conveyance  executed  by  any  one  out  of  possession. ,;- 

C.  Statute  of  Limitations. — In  an  action  ot  ejectment,  where  the  defend- 
ant pleads  the  statute  of  limitations,  he  must  connect  his  own  possession  with  the 
adverse  possession  and  title  of  another  person  which  is  set  up  as  a  defense. 
Otherwise,  the  plea  is  not  good."3 

D.  Outstanding  Title  in  Third  Person. — In  General. — A  defendant  in 
ejectment,  who  is  not  a  mere  trespasser,04  or  interloper,  may  show  an  outstand- 


sented  by  the  plaintiffs,  and  need  neither 
plead  nor  prove  the  rightfulness  of  his 
possession  by  whomsoever  it  may  have 
been  given  to  him  until  they  have  shown 
that  they  have  a  title  to  the  premises. 
Filhiol  v.  Torney,  194  U.  S.  356,  360,  48 
L.   Ed.  1014. 

Where  the  defendant  in  ejectment  is 
ir.  possession,  it  is  imposed  on  the  plain- 
tiff to  show  a  valid  legal  title  to  author- 
ize a  recovery  of  the  land  by  him,  and 
it  he  has  no  such  title,  the  defendant's 
possession  is  sufficient  for  his  protection. 
Morehouse  v.  Phelps,  21  How.  294,  304, 
16    L.    Ed.    140. 

60.  Redfield  v.  Parks,  132  U.  S.  239, 
244,  33  L.  Ed.  327.  See  post.  "Presump- 
tion from  Possession,"  VIII,  A,  1. 

"The  rule  of  law,  that  a  plaintiff  must 
recover  by  the  strength  of  his  own  title, 
and  not  the  weakness  of  his  adversary's, 
must  be  limited  and  explained  by  the 
nature  of  each  case,  as  it  arises.  Since 
the  rule  is  universal,  that  a  plaintiff  in 
ejectment  must  show  the  right  to  pos- 
session to  be  in  himself  positively,  and  it 
is  immaterial,  as  to  his  right  of  recovery, 
whether  it  be  out  of  the  tenant  or  not,  if 
it  be  not  in  himself,  it  follows  that  a 
tenant  is  always  at  liberty  to  prove  the 
title  out  of  the  plaintiff,  although  he  does 
not  prove  it  to  exist  in  himself.  Possi- 
ble difficulties  may  be  suggested  as  to 
the  application  of  this  principle  to  mere 
tort  feasors  or  forcible  disseisors;  but 
besides  that  such  cases,  being  generallj 
provided  for  under  statutes  of  forcible 
entry,  must  be  of  rare  occurrence,  it  is 
time  enough,  when  they  occur,  to  con- 
sider what  exceptions  they  present  to 
the  general  principle."  Love  v.  Simms, 
9   Wh(  at.    515,   524,  6    L.    Ed.    149. 

61.  Hickey  v.  Stewart,  3  How.  750,  759, 
11  L  Ed.  814.  See  ante,  "Prior  Posses- 
sion."   III.   I).   9. 

The  defendant  in  ejectment  can  never 
defend    his    pi  ion    against    the    plain- 

tiff upon  a  title  in  himself,  l>y  which  he 
is  not  claiming  a  personal  interesi  affect- 
could    not    recover    the    possession,    if    he 


Hickey  v.  Stewart,  3  How.  750,  759,  11  L. 
Ed.  814.  See  post,  "Presumption  from 
Possession,"  VIII,  A,  1. 

Where  the  action  was  at  law  by  the 
patentee,  to  recover  the  possession,  ac- 
cording to  the  practice  of  the  supreme 
court  of  Missouri,  it  was  competent  for 
the  defendant  to  set  up  a  prior  equitable 
title  in  baf  of  the  suit,  founded  upon  the 
legal  title  to  the  premises  in  dispute. 
O'Brien  v.  Perry,  1  Black  132,  139,  17  L 
Ed.  114.  See  ante,  "Legal  Title,"  III,  C; 
"Equitable  Title,"  III,  G. 

In  New  York,  unless  the  defendant 
shows  some  affirmative  title  or  right  in 
himself  after  he  has  been  served  with 
proper  notice  to  quit,  judgment  will  be 
entered  against  him.  Lowndes  v.  Hunt- 
ington, 153  U.  S.  1,  31,  38  L.   Ed.  G15. 

62.  Adverse  possession. — Hogan  v. 
Kurtz,  94  TJ.  S.  773,  776,  24  L.  Ed.  317. 
See  ante,  "Adverse  Possession,"  III,  D,  8. 
See,  generally,  the  title  LIMITATION 
OF  ACTIONS  AND  ADVERSE  POS- 
SESSION. 

An  action  of  trespass  to  try  title, 
brought  against  officers  of  the  "United 
States,  exercising  an  authority  under  the 
United  States,  in  holding  possession  of  the 
property  in  controversy.  If  the  defend- 
ants show  the  requisite  adverse  possession 
in  themselves  as  individuals,  though  in 
fact  for  the  United  States,  under  whose 
authority  they  arc  acting,  a  good  defense 
is  made  out.  Stanley  v.  Schwalby,  147 
U.   S.   50S.   519,  37    L.    Ed.   259. 

63.  Statute  of  limitations. — Doswell  v. 
De  La  Lanza.  20  How.  29,  15  L.  Ed.  824. 
See.  generally,  the  title  LIMITATION 
OF  ACTIONS  AND  ADVERSE  POS- 
SESSION. 

64.  Outstanding  title  in  third  person.— 
McGuire  v.  Blount,  199  U.  S.  142  144  50 
L    Ed.    L25. 

A  trespasser,  without  title  in  himself, 
cannot  be  heard  to  set  Up  an  outstanding 
title  in  the  United  States  to  defeat  the 
action  of  ejectment.  Hale  ,-■  Gaines  22 
How.    Ml,    160,    16   L.    Ed.    264. 

Setting  up  a  title  in  the  United  States 
were   out.   and    the   plaintiff   in   pi  issession. 
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ing  and  subsisting  title  in  a  stranger  to  defeat  the  plaintiff's  right  of  recovery.65 
By  Stranger.— \\  hether  in  ejectment  a  stranger  to  the  outstanding  title  can 

invoke  it  to  defeat  the  action,  depends  on  the  laws  of  the  state. ,J,; 

Outstanding  Title  in  Trustees.— A  grantor  cannot  maintain  the  action  of 

ejectment  if  the  outstanding  title  is  in  trustees;67  nor  can  the  cestui  que  trust.68 

E.  Parties  Claiming  from  Common  Source.— \\  here  both  parties  assert 
title  from  a  common  grantor,  and  no  other  source,  neither  can  deny  that  such 
grantor  has  a  valid   title  when  he  executed  his  conveyance.69 

F.  Elder  Title.— That  the  elder  legal  title  must  prevail  in  the  action  of  eject- 
ment is  undoubted.70 

G.  State  without  Power  to  Grant  Privileges  of  Pre-Exemption. Only 

the  United  States  can  complain  that  a  state  is  without  power  to  grant  the  priv- 
ileges of  pre-exemption ;  therefore,  such  an  objection  cannot  be  set  up  by  a 
private  party  in  an  action  of  ejectment.71 


ing  the  subject  of  litigation.  Miller  v. 
Lancaster  Bank,  106  U.  S.  542,  545,  27 
L.    Ed.  289. 

65.  Doswell  v.  De  La  Lanza,  20  How.  29, 
33,  15  L.  Ed.  S24;  McGuire  v.  Blount,  199 
U.  S.  142,  144,  50  L-  Ed.  125. 

In  the  language  of  ejectment  law,  an 
outstanding  title  means  a  title  in  a  third 
person,  under  which  the  tenant  in  pos- 
session does  not  claim.  And  as  no  one 
has  a  right  to  enter  upon  the  land  and 
eject  the  tenant  but  the  person  holding 
the  legal  title,  if  the  tenant  can  show  that 
the  title  was  in  a  third  person  it  defeats 
the  action,  although  the  tenant  sets  up  no 
title  in  himself.  Henderson  v.  Tennessee, 
10  How.  311,  323,  13  L.  Ed.  434. 

66.  By  stranger.— Best  v.  Polk,  18  Wall. 
112,  119,  21  L.  Ed.  805. 

67.  Outstanding  title  in  trustees. — Lin- 
coln v.  French,  105  U.  S.  614,  617,  26  L. 
Ed.  1189.  See,  generally,  the  title 
TRUSTS    AND    TRUSTEES. 

68.  Where  lands  are  conveyed  to  a  state 
by  the  United  States,  in  trust  for  a  rail- 
road company,  and  subsequently  the  state 
reconveys  such  lands  back  to  the  United 
States  because  not  earned  by  the  railroad 
company,  the  company  has  no  title  in  the 
lands  and  cannot  maintain  an  action  of 
ejectment  for  them.  Sioux  City,  etc.,  R. 
Co.  v.  Countryman,  159  U.  S.  377,  379,  40 
L.  Ed.   187. 

60.  Parties  claiming  from  common 
source. — Gaines  v.  New  Orleans,  6  Wall. 
642,  715,  18  L.  Ed.  950;  Robertson  v. 
Pickrell,  109  U.  S.  608,  615,  27  L.  Ed.  1049; 
Bybee  v.  Oregon,  etc..  R.  Co.,  139  U.  S. 
663.   682,   35  L.   Ed.  305. 

Accordingly,  where  a  person  o"t  of  pos- 
session claimed  under  a  will  made  in  1813, 
and  adverse  parties  claimed  under  an 
earlier  will  of  the  same  oerson.  it  was  no1 
competent  for  these  last  to  show  that 
as  to  two-thirds  of  the  property  in  con 
test,  the  equitable  t'tle  was  m  (  in  the  tes 
tator  at  all,  at  his  death,  but  in  his  part- 
ners in  trade.  Gaines  v.  New  Orleans  6 
Wall.  642,  is  L.  Ed.  950. 

Tn  Texas,  in  the  statutory  action  of 
trespass  to  try  title  to  land,  the  defend- 
ant   cannot    question    the   validity   of  their 


grantor's  title  at  the  time  of  conveyance 
to  them  in  a  contest  with  plaintiff,  claim- 
ing under  the  same  grantor,  unless,  indeed, 
they  claimed  under  a  paramount  title, 
which  they  had  acquired  or  connected 
themselves  with.  Cooke  v.  Avery,  147 
U.   S.  375,  392,   37   L-   Ed.   209. 

Where  the  parties  claim  their  title  from 
a  common  source,  neither  party  can  go 
back  of  the  common  source  to  impeach 
their  grantor's  title  for  forgery.  Cox  v. 
Hart,  145  U.  S.  376,  382,  36  L.  Ed.  741. 

Impeaching  deed  for  fraud.— When  the 
deeds  of  the  defendant  in  the  ejectment 
have  been  referred  to  by  the  plaintiff,  for 
the  sole  purpose  of  snowing  that  both 
parties  claim  under  the  same  person,  this 
does  not  prevent  the  plaintiff  impeaching 
the  deeds  afterwards  for  fraud.  Reming- 
ton a.  Linthicum,  14  Pet.  84.  in  L.  Ed. 
364. 

70.  Elder  title.— Stoddard  v.  Chambers, 
2  How.  284,  317,  11  L  Ed.  269.  See,  gen- 
erally, the  title  PUBLIC   LANDS. 

The  general  rule  is,  that,  where  the  same 
land  has  been  twice  granted,  the  elder 
patent  may  be  set  up  in  defense  by  a 
trespasser,  when  sued  by  a  claimant  under 
the  younger  grant,  without  inquiring  as 
to  who  is  the  actual  owner  of  the  land  at 
the  time  of  the  trial.  Marsh  v.  Brooks, 
8   How.   223,   234,    12   L.    Ed.    1056.  ' 

In  Maryland  the  defendant  is  not  re- 
quired to  show  any  title  in  himself;  and  if 
the  plaintiff  makes  out  a  prima  facie  legal 
title,  the  defendant  may  show  an  elder 
and  superior  one  in  a  stranger,  and 
thereby  defeat  the  action.  Smith  v.  Mc- 
Cann,  24  How.  398,  403,  16  L.   Ed.  714. 

71.  State  without  power  to  grant  privi- 
leges of  pre-exemption. — Lee  v.  Watson, 
1  Wall.  337,  17  L.  Ed.  557. 

Where  congress  gives  lands  to  a  state 
for  railroad  purposes  and  For  "no  other," 
and  the  state  granting  the  great  hulk  of 
them  to  such  purposes  allows  settlements 
by  pre-emption,  where  improvement  and 
occupancy  had  been  made  on  the  lands 
prior  to  the  date  of  the  grant  by  congress, 
and  since  continued;  a  purchaser  from  the 
railroad  company  of  a  pari  which  the  Mate 
had  thus  opened  to  pre-emption  cannot  ob- 
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H.  Equitable  Defenses — 1.  In  General. — In  the  United  States  courts  a 
recovery  in  ejectment  can  be  had  upon  the  strict  legal  title  only ;  a  court  of  law 
will  not  uphold  or  enforce  an  equitable  title  to  land  as  a  defense  in  such  action.72 

2.  Payment  of  Mortgage  on  an  Equitable  Estate. — A  defendant  who  is- 
owner  of  the  equitable  estate  and  has  paid  off  a  mortgage  on  his  own  account 
and  for  his  own  benefit,  may  set  it  up  as  a  defense  to  an  ejectment.  But  it  would 
be  contrary  to  the  plainest  principles  of  equity  and  justice  to  permit  a  stranger  to. 

do  so.73 

3.  Bond  for  Conveyance  of  Land. — A  bond  for  the  conveyance  of  land  does 
not  transfer  the  legal  title,  so  as  to  serve  as  a  defense  in  an  action  of  eject- 
ment.74 

4.  Equitable  Estoppel. — In  an  action  of  ejectment,  a  defense  based  upon 
equitable  estoppel  is  sufficient.75    The  action  involves  both  the  right  of  possession 
and  the  right  of  property,  and  where  the  facts  developed  show  that  the  plaintiff- 
is  not  in  equity  and  conscience  entitled  to  disturb  the  possession  of  the  defendant, 
the  latter  may  rely  upon  the  doctrine  of  equitable  estoppel.7 u 


ject  to  the  act  of  the  state  in  having  thus 
appropriated  the  part;  the  railroad  com- 
pany, having,  by  formal  acceptance  of 
the  bulk  of  the  land  under  the  same  act 
which  opened  a  fractional  part  to  pre- 
emption, itself  waived  the  right  to  do  so. 
The  United  States  as  donor  not  objecting, 
nobody  can  object.  Baker  v.  Gee,  1  Wall. 
333,   17    L.    Ed.   563. 

72.  Equitable  defenses. — Johnson  v. 
Christian,  128  U.  S.  374,  382,  32  L.  Ed.  412, 
citing  Bagnell  v.  Broderick,  13  Pet.  436, 
450,  10  L-  Ed.  235;  Hooper  v.  Scheimer, 
23  How.  235.  16  L,  Ed.  452;  Foster  v. 
Mora,  98  U.  S.  425,  25  L.  Ed.  191;  Lang- 
don  v.  Sherwood,  124  U.  S.  74,  85,  31  L. 
Ed.  344.  See  ante,  "Legal  Title,"  III,  C; 
"Equitable  Title,"  III,  G. 

It  is  of  the  essence  of  the  action  of 
ejectment  that  the  legal  title  must  prevail; 
and  neither  party  can  set  up  in  that  pro- 
ceeding facts  which  go  to  show  that, 
equitably,  the  other  party  is  the  rightful 
owner  of  the  property.  It  is  the  peculiar 
providence  of  a  court  of  equity  to  restrain 
the  assertion  of  a  legal  title  wrongfully 
held,  or  to  compel  its  transfer  to  the 
person  rightfully  entitled  to  it.  Marshall 
Ladd,  i:;i  U.  S.,  appx.  lxxxix,  xc,  19 
L.  Ed.   L53. 

Facts  alleged  in  an  appellees'  bill  Eor 
the  purpose  of  showing  their  equitable 
title  to  the  land  in  dispute,  could  not  be 
set  up  by  them  as  a  plea  in  the  action  oi 
ejectment  to  defeat  the  strictly  legal  I 
of  the  appellant.  Johnson  v.  Christian,  128 
U.   S.  374,  382,  32  L.  Ed.  412. 

When  an  equitable  defense  is  se1  up  to 
an  action  For  the  possession  of  land  ac- 
cording to  the  laws  of  a  state,  the  grounds 
set  forth  must  be  sufficient  to  entitle  the 
defendant  to  a  decree  that  the  title  of  the 
property  be  transferred  from  the  plain- 
tiff to  him,  or  that  the  plaintiff  be  enjoined 
from  prosecuting  the  action  for  the  pos- 
session of  the  property.  Cornelius  V. 
Kessel,  128  U.  S.  456.    160,  32   L   Ed.    182. 

Where  a  plaintiff  in  ejectment  claimed 
under  a  Mexican  title,  confirmed  and 
patented  according  to  the  act  of  1851,  the 


defendant  cannot  oppose  to  it  another 
Mexican  title  not  finally  confirmed,  but 
pending  in  the  supreme  court  on  appeal 
by  the  attorney  general.  In  such  case  the 
plaintiff  has  a  legal  title,  while  the  de- 
fendant's title  (if  it  be  a  title)  is  but  in- 
choate and  equitable,  and  will  not  avail 
him  in  an  action  at  law.  Singleton  v. 
Touchard,  1  Black  342,  17  L.  Ed.  50. 

Where  the  action  is  at  law  by  the 
patentee,  to  recover  the  possession,  ac- 
cording to  the  practice  of  the  supreme 
court  of  Missouri,  it  is  competent  for  the 
defendant  to  set  up  a  prior  equitable  title 
in  bar  of  the  suit,  founded  upon  the  legal 
title  to  the  premises  in  dispute.  O'Brien 
V.  Perry,  1  Black  132,  139,  17  L.  Ed.   114. 

73.  Payment  of  mortgage  on  an  equita- 
ble estate.— Peltz  v.  Clarke,  5  Pet.  481. 
483,  8  L.  Ed.  199.  See,  generally,  the  title 
MORTGAGES  AND  DEEDS  OF 
TRUST. 

74.  Bond  for  conveyance  of  land.— 
Agricultural  Bank  v.  Rice,  4  How.  225. 
if  L.  Ed.  949.  See,  generally,  the  title 
VENDOR   AND   PURCHASER. 

It  is  not  a  good  legal  defense  to  an  ac- 
tion of  ejectment  that  a  title  bond  has 
ii  given  for  a  part  of  the  premises,  the 
consideration  paid,  and  the  land  held  by 
the  plaintiffs  as  trustees;  such  a  defense 
is  only  equitable.  Watkins  v.  Holman,  16 
Pet.   25.   58,    10   L.   Ed.   873. 

75.  Equitable  estoppel. — Dickerson  v. 
Coh .rove.  101)  U.  S.  578,  25  L-  Ed.  618; 
Kirk  v.  Hamilton,  102  U.  S.  68,  78,  26  L 
Ed.  79.  See  ante,  "Title  Acquired  by  Es- 
toppel," III,  G,  3.  See,  generally,  the 
title   ESTOPPEL. 

A  title  to  real  estate  acquired  by  es- 
toppel is  effectual  either  for  attack  or 
defense  in  an  action  of  ejectment.     Geoi 

fate.  102  I  S.  564,  570,  26  L  Ed.  232, 
citing  Dickerson  v.  Colgrove,  100  U.  S. 
578,  25  L.   Ed.  618. 

76.  Dickerson  v.  Colgrove,  loo  U.  S.  578, 
25  L  Ed.  618;  Kirk  v.  Hamilton,  102  U. 
S.   68,   78,   26    L.    Ed.   79. 

Where  one  knows  that  the  defendants 
claim  to  the  premises  rested  upon  a  sale 
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VIII.    Evidence. 

A.  Presumption  and  Burden  of  Proof— 1.  Presumption  from  Possession. 
—Ejectment  is  a  possessory  action,  and  possession  is  always  presumption  of 
rignt,  and  it  stands  good  until  other  and  stronger  evidence  destroys  ttiat  presump- 
tion. This  presumption  ot  right  every  possessor  of  land  has  in  uie  tirst  instance, 
and  after  a  continued  possession  for  twenty  years  under  pretense  or  claim  of 
right,  the  actual  possession  ripens  into  a  rignt  of  possession  wnicli  will  toll  and 
eniry ;  but  until  the  possession  of  the  tenant  has  become  so  matured,  it  would 
seem  to  follow  that  n  tne  plaintiff  shows  a  prior  possession,  and  upon  which  tne 
defendant  entered  without  its  having  been  formally  abandoned  as  derelict,  tne 
presumption  wmen  arose  from  the  tenant's  possession  is  transferred  to  the  prior 
possession  of  tne  plaintiff,  and  the  tenant,  to  recall  tnat  presumption,  must  snow 
a  sail  prior  possession ;  and  so  the  presumption  may  be  removed  from  one  side 
to  the  other,  toties  quoties,  until  one  pariy  or  the  oilier  has  shown  a  possession 
which  cannot  be  overreached,  or  puts  an  end  to  the  doctrine  of  presumptions 


made  in  an  equity  suit,  and  remained 
silent  while  the  latter  expended  large 
sums  in  their  improvement,  and,  in  effect, 
disclaimed  title  in  himself,  he  cannot  be 
heard  afterward  to  say  that  sucti  iacts 
are  not  true  and  claim  title  in  himself. 
Kirk  v.  Hamilton,  102  U.  S.  68,  79,  2(i 
L.  Ed.  79. 

A,  the  owner  in  fee  of  lands  in  Michi- 
gan, died  in  February,  1853,  leaving  his 
two  children  B  and  C  his  only  heirs-at-law. 
On  March  3,  C  and  her  husband  conveyed 
the  lands  by  warranty  deed  to  D,  who 
put  it  upon  record  March  6,  1854,  and 
entered  into  possession  of  them  April  1 
of  that  year.  D,  learning  of  the  existence 
of  B,  and  that  he  lived  in  California, 
wrote  to  him,  inquiring  whether  he  made 
any  claim  of  the  premises.  On  April  1, 
1856,  the  latter  addressed  from  California 
to  his  sister  C,  in  Michigan,  a 
letter,  wherein  he  said,  "You  can 
tell  D  for  me  he  need  not  fear  anything 
from  me.  *  *  *  You  can  claim  all  there. 
i'his  letter  will  be  enough  for  him.  I 
intended  to  give  you  and  yours  all  my 
property  there,  and  more  if  you  need  it." 
The  contents  of  that  letter  becoming 
known  to  D,  he,  for  a  valuable  considera- 
tion and  by  deed  with  covenants  of  war- 
ranty, conveyed  in  fee  the  lands  to  E  and 
others,  who  theresnder  have  ever  since 
occupied  and  improved  them.  July  9,  1865, 
B  conveyed  the  undivided  half  of  them  by 
quitclaim  deed  to  F,  who,  March  6,  1873, 
brought  ejectment.  Held:  1.  That  B's  let- 
ter of  April  1,  1856,  operates  as  an  estoppel 
in  pais  which  precludes  him  from  setting 
up  a  claim  to  them,  and  is  an  available 
defense  to  the  action.  2.  That  F  was  not 
a  bona  fide  purchaser,  and  that  whatever 
title  he  acquired  was  subject  to  the  legal 
and  equitable  rights  of  D  and  those  claim- 
ing under  the  latter.  Dickerson  V.  Col- 
grove,   100   U.   S.    578,   25    L.    Ed.   618. 

Where  the  plaintiff  bound  himself  by 
contract  to  sell  land  that  he  did  not  at 
the  time  own,  but  the  title  to  which  he 
subsequently  acquired  and  conveyed  by 
general  warranty,  he  will  not,  in  an  action 
of  ejectment  based  upon  the  title  so  con- 


veyed, be  heard  to  say  that  he  had  no 
titie  at  the  time  he  agreed  to  sell.  Ryan 
v.  United  States,  136  U.  S.  68,  87,  34  E.  Ed. 
447. 

If  a  landowner,  knowing  that  a  railroad 
company  has  entered  upon  his  land  and  is 
engageu  in  constructing  its  road  with- 
out uaving  complied  witn  the  statute,  re- 
quiring enner  payment  by  agreement  or 
proceedings  to  condemn,  remains  inactive 
and  permits  them  to  go  on  and  expend 
large  sums  in  the  work,  he  will  be  es- 
topped irom  maintaining  either  trespass  or 
ejectment  lor  tne  entry,  and  will  be  re- 
garded as  having  acquiesced  therein,  and 
be  restricted  to  a  suit  for  damages.  Rob- 
erts v.  Nortnern  1'ac.  R.  Co.,  15&  U.  S.  1, 
11,   39    E-    Ed.    387. 

Various  owners  of  lands  in  Alabama 
granted  to  a  railroad  corporation  ot  that 
state,  "and  its  assigns,"  in  lstiu,  a  right 
of  way  through  the  lands  to  make 
and  run  a  railroad,  tne  corpora- 
tion having  a  franchise  to  do  so 
and  to  taice  tolls;  and  it  obtained 
a  like  right,  as  to  other  land,  by  statu- 
tory proceeding.  It  graded  a  part  of  the 
line.  V.,  a  judgment  creditor  ol  the  cor- 
poration, in  156 7,  levied  an  execution  on 
the  right  of  way,  and  it  was  sold  to  \  ., 
and  the  sheriff  deeded  it  to  him,  and  he 
took  possession  of  the  roadbed.  In  1870, 
he  contracted  with  another  railroad  cor- 
poration to  complete  the  grading  of  the 
line  of  road  for  so  much  per  mile,  and,  on 
being  paid,  to  transfer  to  it  all  Ins  title  to 
the  franchise,  right  of  way  and  property 
of  the  old  corporation.  He  completed  the 
work,  and  was  not  paid  in  lull,  but  gave 
possession  oi  the  road,  in  L871,  to  the  a 
poration,  and  its  franchises  and  road  and 
property  passed,  in  L880,  to  another  cor- 
poration, the  defendant,  against  whom  \ 
brought  an  action  of  ejectment,  to  recover 
the  roadbed.  Held,  there  was  nothing  in 
the  contra*  it"'  stop  the  defendant  from 
disp  the    right    of    V.    to    recover   in 

ejectment,    on    the    strength    oi    his    title. 
t    Alabama    R.    Co.   V.    Doc,    114    U.    S. 
340,  29  E.  Ed.  136. 
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founded  on  mere  possession  by  showing  a  regular  legal  title  or  a  right  of  posses- 
sion.77 

2.  Proof  as  to  Outstanding  Title  in  Third  Person. — Where  the  plain- 
tiff has  shown,  prima  facie,  a  good  title  to  recover,  and  the  defendant  sets  up 
no  title  in  himself,  but  seeks  to  maintain  his  possession  as  a  mere  intruder,  by  set- 
ting up  a  title  in  the  third  persons,  with  whom  he  has  no  privity,  it  is  incumbent 
upon  the  defendant  to  establish  the  existence  of  such  an  outstanding  title,  be- 
vond  controversy ;  it  is  not  sufficient  for  him  to  show  that  there  may  possibly  be 
such  a  title;  if  he  leaves  it  in  doubt,  that  is  enough  for  the  plaintiff;  he  has  a 
right  to  stand  upon  his  prima  facia  good  title,  and  he  is  not  bound  to  furnish  a111 
evidence  to  assist  the  defense;  it  is  not  incumbent  on  him.  negatively,  to  estah 
lish  the  nonexistence  of  such  an  outstanding  title ;  it  is  the  duty  of  the  defendant 
to  make  its  existence  certain.78 

B.  Admissibility — 1.  Evidence  to  Show  Title  in  Plaintiff. — Showing 
title  from  a  party  previouslv  seized,  the  plaintiff  has  a  right  to  exhibit  it  subject 
to  such  decision  with  regard  to  its  effect  as  might  become  necessary  after  all  the 
evidence    is   in.79 

2.  Evidence  to  Show  Want  of  Title  in  Plaintiff. — Tf  the  plaintiff,  in  his 
declaration,  claims  the  whole  tract,  a  deed  showing  that  he  has  only  an  undivided 
interest  in  the  tract,  may  be  given  in  evidence.'90 


77.      PresumDtion     from     possession. — 

Sabarieeo  v.  Maverick,  124  U.  S.  261.  298, 
31  L.  Ed.  430.  See  ante.  "Prior  Posses- 
sion." IIT.  D.  9:  "Exceptions."  TIE  R  2. 
See.  generally,  the  title  PRFSTTMP- 
TTOXS   AND  BURDEN   OF  PROOF. 

Generally  speaking,  the  presumption  is 
that  the  person  in  possession  is  the  owner 
in  fee.  If  there  he  no  evidence  to  the 
contrary,  proof  of  possession._  at  least 
under  a  color  of  right,  is  sufficient  proof 
of  title.  Therefore,  when  in  an  action  of 
eiectment  the  plaintiff  proves  that  on  the 
dav  named  he  was  in  the  actual,  undis- 
turbed and  quiet  possession  of  the  prem- 
-.  and  the  defendant  thereupon  entered 
and  ousted  him,  the  plaintiff  has  proved 
a  prima  facie  case,  the  presumption  of 
title  arises  from  the  possession,  and  un- 
-  the  defendant  prove  a  better  title,  he 
must  himself  be  ousted.  Although  he 
proves  that  some  third  person,  with  whom 
he  in  no  manner  connects  himself,  has 
title,  this  does  him  no  good,  because  the 
prior  possession  of  the  plaintiff  was  suffi- 
cient to  authorize  him  to  maintain  it  as 
against  a  trespasser.  anH  the  defendant 
being  himself  without  title,  and  not  con- 
necting himself  with  anv  title,  cannot 
justify  an  ouster  of  the  plaintiff.  This  is 
"nly  an  explanation  of  the  principle  that 
the  plaintiff  recovers  upon  the  strength 
•  '  his  own  title.  Rradslvn-  v.  Ashley,  ISO 
U    S.   59.  63,  45  L.   Ed.   4*>3. 

Where  the  defendant  in  eiectment  is  in 
possession,  it  is  imtioserl  on  the  plaintiff 
to  sbow  a  valid  legal  title  to  authorize  a 
recoverv  of  the  land  bv  him.  and  if  he  has 
no  such  title,  the  defendant's  nossession 
ufficient  for  his  protection.  Morehouse 
V  Phelps.  21  How.  294,  304.  16  E  Kd. 
140 

T.'intr  uninterrupted  possession  of  the 
premises  by  a  rlevisce.  and  valuable  im- 
provements made  bv  him.  might  justifv 
the  presumption   of  a   transfer   of  a   bond 


to  convey;  but  such  transfer,  if  estab- 
lished, would  not  have  availed  the  plain- 
tiff in  ejectment;  it  would  only  disclose 
the  possession  of  an  equitable  ricdit  to  a 
convevance.  Oaksmith  v.  Johnston,  92  U 
S.   343,  346,  23    L.    Ed.   682. 

78.  Proof  as  to  outstanding  title  in  third 
person. — Greenleaf  v.  Birth,  6  Pet.  302,31'?. 
8  L.  Ed.  406.  See  ante,  "Exceptions," 
III,    B.   2. 

79.  Evidence  to  show  title  in  plaintiff. — 
Dirst  v.  Morris,  14  Wall.  484,  20  L.  Ed. 
722.  See,  generally,  the  title  EVI- 
DENCE. 

A  plaintiff  in  ejectment,  claiming  under 
a  deed  made  on  a  sale  in  a  foreclosure  of 
a  mortgage,  may  properly  put  in  evidence 
the  record  of  the  proceedings  in  fore- 
closure even  though  the  defendant 
claimed  by  a  deed  absolute  made  by  the 
mortgagor,  prior  to  giving  the  mortgage 
under  which  the  foreclosure  took  place. 
Dirst  v.  Morris,  14  Wall.  484,  20  L.  Ed. 
722. 

In  an  action  of  ejectment,  a  letter  of 
the  plaintiff's  grantor,  written  to  the  an- 
cestor of  the  defendant,  is  not  competent 
evidence  to  show  that  the  ancestor  en- 
tered into  possession  under  the  license  of 
the  plaintiff's  grantor,  without  some  evi- 
dence that  such  letter  was  received  or 
acted  on  about  the  time  of  such  entry  1' 
the  ancestor.  A  general  objection  that 
such  letter  is  a  declaration  of  the  grantor 
of  his  own  rights  was  sufficient.  Smiths 
v.  Shoemaker,  17  Wall.  630.  21  L.  Ed. 
717. 

A  defendant  in  ejectment  cannot  object 
to  the  production  in  evidence  of  one  of 
the  muniments  of  the  plaintiff's  title,  be- 
cause it  was  "res  inter  alios  acta."  Webb 
7'.   Den.   17   How.   576,   15   E.   Ed.   35. 

80.  Evidence  to  show  want  of  title  in 
plaintiff.— T  ewis  v.  McFarland,  9  Cranch 
151.    3    L.    Ed.    687. 
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-In  ejectment,  evidence  is  ad- 


3.  Evidence  to  Show  Title  ix  Defendant. 
missible  to  show  title  in  defendants.81 

4.  To  Show  Adverse  Possession.— Evidence  to  prove  adverse  possession  in 
an  action  of  ejectment  is  admissible  though  the  statute  of  limitations  is  not 
pleaded  in  defense.82 

5.  To  Show  Traxsffrs  of  Title.— Evidence  may  be  given  to  show  the 
transfers  of  title,  or  regularity  of  the  proceedings  by  which  the  title-  was  ac- 
quired  or   transmitted    from   one   party   to  another.83 

6.  To  Snow  Creatiox  or  Liens.— Evidence  is  admissible  to  show  the  cre- 
ation of  liens.84 

7.  To  Show  Changes  Made  in  Corporatiox  Name.— In  ejectment  evidence 
is    admissible    to    explain    the    changes    made    in    the    name    of'  a    cornoration  85 

8.  To  Show  Regularity  of  Judgments— Evidence  is  admissible  to  show 
the  regularity  of  judgments.86 

IX.     Verdict  and  Judgment. 

A.  Verdict — 1.  Verdict  roR  Part  or  Premises  Claimed.— The  plaintiff  is 
entitled  to  recover  only  according  to  his  title;  and  if  he  shows  a  tide  to  part  only, 
he  is  entitled  to  have  a  verdict  and  judgment  for  that  part,  and  no  more,  he  can- 
not have  a  general  verdict.87 


81.  Evidence  to  chow  title  in  defendant. 
—Howard  v.  Railway  Co.,  101  U.  S.  837. 
S44.    25    L.    Ed.    1C81. 

The  Pennsylvania  court  has  held  that 
the  record  of  an  action  for  trespass  is  ad- 
missible to  show  title  in  defendant  where 
the  parties  are  really,  though  not  nomi- 
rallv  the  same,  in  both  suits.  Calhoun  v. 
Dunning.   4   Dall.   120.   121.   1   L.   Ed.   707. 

82.  To  show  adverse  possession. — Ho- 
gan  v.  Kurtz,  94  U.  S.  773,  775.  24  L.  Ed. 
317.  See.  generahv.  the  title  LIMITA- 
TION OF  ACTIONS  AND  ADVERSE 
POSSESSION. 

83.  To  shew  transfers  of  title. — How- 
ard v.  Railway  Co..  101  U.  S.  837,  844.  25 
L.    Ed.    1081. 

A  concession  of  lands  made  by  the 
Spanish  authorities  at  Mobile,  in  the  year 
1806,  cannot  be  given  in  evidence,  to  sup- 
port an  ejectment,  in  the  courts  of  the 
United  States,  the  same  not  having  been 
recorded,  nor  passed  upon  by  the  board 
of  commissioners,  or  register  of  the  land 
office,  established  bv  the  acts  of  congress, 
relating  to  land  titles  in  that  country. 
De  la  Cmix  v.  Chamberlain.  12  Wheat. 
590.  6   L.   Ed.   741. 

84.  To  show  creation  of  liens. — How- 
ard ?'.  Railway  Co.,  101  U.  S.  837,  844,  25 
L.  Ed  1081.  See.  generallv.  the  title 
LTFNS. 

85.  To  show  changes  made  in  corpora- 
tion name. — Howard  v.  Railway  Co.,  101 
U.    S.   837,   «44.   2  5    L.    Ed.    1osi. 

86.  To  show  regularity  of  judgments. 
—Howard  v.  Railway  Co.,  101  U.  S.  837, 
844.  25  L.  Ed.  10S1.  See.  srenerallv.  the 
title  JUDGMENTS   AND   DECREES. 

*7.  Verdict  for  part  of  premises  claimed. 
-Mr  Arthur  v.  Porter,  0  Pet.  205.  213.  8 
L.   Ed.  371. 

In  an  ejectment  for  a  tract  of  land,  the 
declaration  described  the  same  by  specific 
metes   and   bounds:   the   jury  found   a   ver- 


dict for  the  plaintiff,  stating  the  defend- 
ant to  be  guilty  of  the  trespass  in  the 
declaration  mentioned,  and  "that  the 
plaintiff  do  recover  of  the  defendant  the 
land  described  as  follows" — describing  the 
same,  and  referring  to  a  diap^->"i  and  re- 
port of  a  survey  of  the  land  in  contro- 
versy, which  was  in  evidence;  this  verdict 
was  for  but  a  part  of  the  land  claimed  in 
the  plaintiff's  declaration.  The  circuit 
court,  on  motion  of  the  plaintiff's  counsel, 
instructed  the  jury  to  find  a  general  ver- 
dict, saying  that  the  plaintiff  could  take 
possession  at  his  peril;  and  the  jury  found 
according  to  the  instructions  of  the  court. 
Held,  tha.t  the  jury  were  right  in  their 
original  verdict:  and  the  instruction  of 
the  court,  that  thev  should  find  a  ereneral 
verdict,  the  plaintiff  having  established  a 
title  only  to  part  of  the  land,  was  erro- 
neous. McArthur  v.  Porter,  6  Pet.  205, 
8  L.  Ed.  371. 

"The  real  question  before  the  court  was, 
whether  the  defendant,  upon  proof  of  a 
title  to  part  of  the  premises  described  in 
the  declaration  of  ejectment,  was  by  law 
entitled  to  a  general  verdict  for  the  whole 
of  the  premises  sued  for.  That  the  action 
of  ejectment  is  a  fictitious  action,  and  i- 
moulded  bv  the  courts  to  subserve  the 
purposes  of  justice,  in  a  manner  peculiar 
to  itself,  is  admitted:  but  the  professed 
object  is.  to  try  the  titles  of  the  parties, 
and  the  jury  are  bound  to  nass  upon  those 
titles  as  they  arc  established  bv  the  evi- 
dence before  them:  they,  therefore,  do  no 
more  than  their  duty,  when  they  find  a 
verdict  for  the  plaintiff,  according  to  the 
extent  and  limits  of  his  title,  as  it  is 
proved    bv    the    evidence;    it    is    equally 

their    rigrht    «n    to    do.    since    it    i--    comore- 
hended    in    the    issue    submitted     to    their 
decision.      If.    therefore,    thev    find    bv    the 
verdict,  accordi«°  to  the  truth  o\  the  ca 
that   the  plaintiff  has   title  to  part   only  of 
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2.  Verdict  upon  Issue  Whether  Defendants  Unlawfully  Withheld- 
the  Land. — Where  the  issue  to  be  tried  was  whether  the  defendants  unlawfully 
withheld  from  the  plaintiff  the  premises  described  in  the  declaration,  and  a  ver- 
dict is  given  that  the  defendants  claim  possession,  it  is  sufficient  under  a  stat- 
ute requiring  that  "if  the  jury  be  of  opinion  (in  actions  of  ejectment)  for  the 
plaintitis,  or  any  of  them,  the  verdict  snail  be  for  the  plaintiffs,  or  such  of  them 
as  appear  to  have  right  to  the  possession  of  the  premises,  or  any  part  thereof, 
and  against  sucn  of  tne  defendants  as  were  in  possession  thereof,  or  claimed  title 
thereto,   at   the   commencement   of  the   action.'  ss 

3.  Description  of  Premises.— The  verdict  in  actions  of  ejectment  in  Florida 
shall,  when  for  the  plaintiff,  state  the  quantity  of  the  estate  of  the  plaintiff,  and 
describe  the  land;  failure  to  do  so,  vitiates  the  judgment.89 

4.  Certain tv. — The  declaration  described  the  property  for  which  the  eject- 
ment was  instituted  as  "lying  between  Water  Street  and  the  River  Monongahela. 
with  the  appurtenances,  situate  and  being  in  the  city  of  Pittsburg;''  tiie  juiv 
found  a  general  verdict  for  the  plaintiff;  and  the  defendants  assigned  for  error, 
that  the  verdict,  being  general,  was  void  for  the  want  of  certainty.  This  must 
be  considered  as  an  exception  to  the  sufficiency  of  the  declaration;  as  any  other 
matter  embraced  in  it  might  have  been  considered  on  a  motion  for  a  new  trial, 
but  cannot  now  be  noticed.90 

5.  Separate  Verdict  as  to  Each  Defendant. — The  defendants  being  in 
possession,  and  there  being  no  proof  of  the  particular  portions  which  they  sev- 
erally occupied  or  claimed,  there  was  no  error  in  refusing  to  direct  the  jury  to 
bring  in  a  separate  verdict  as  to  each.91 

6.  Question  Raised  by  a  Finding  in  Form  a  Special  Verdict. — Where 
a  finding  is,  in  form,  a  special  verdict  praying  the  advice  of  the  court  as  to  a 
part  of  the  land  in  controversy,  the  finding  does  not  raise  the  inquiry  whether 
the  facts  stated  prevent  the  court  from  entering  a  judgment  in  favor  of  the 
plaintiffs,  but  whether  the  facts  stated  affirmatively  establish  his  right  to  any 
judgment  against   the  defendants   for  the  recovery   of  the  part.92 

C.  Judgment — 1.  Judgment  in  Favor  of  a  Single  Plaintiff, — Judg- 
ment in  ejectment,  in  favor  of  a  single  plaintiff,  is  good,  where  some  counts  in  the 
declaration  alleged  a  possession  in  himself  alone,  at  the  time  of  the  ouster,  though 
other  counts  alleged  the  possession  to  have  been  in  him  jointly  with  others : 
there  having  been  no  motion  in  arrest  of  judgment  or  other  objection  made  to 
the  judgment  at  the  trial.93 

the   premises   in    the    declaration,    and    de-  that    he   was   not   in   possession   of   any   of 

scribe   it   by   metes   and   bounds,   and   that  the    remainder   disclaimed,    he   will   be   en- 

so   far   the  defendant   is   guilty;   and   as  to  titled    to    a    verdict.      Greer    v.    Mezcs.    2 1 

the  residue,  find   the   issue  for  the  defend-  How.  268,  277,  16  L.  Ed.  661. 
ants;  such  a  verdict,  in  point  of  law,  seems  g8.      Verdict     upon    issue    whether     de- 

to  be  unexceptionable;  and  if  so,  tin   judg  fendants    unlawfully   withheld    the    land. — 

ment    following    the    verdict    ought    to    be  Collins  v.   Riley,  104  U.   S-  322,   328,   :.'•;   L. 

conformed  to  it;  and  if  it  should  be  a  gen-  e<j.    752. 

eral  judgment  for  the   whole  premises  de-  39.    Description  of  premises. — Pensacola 

manded    in    the    declaration,    it    would    be  jce  qq    v    Perry,  120   U.  S.  :S1S,  30   L,.    Ed. 

erroneous.     Such,   upon   principle,   and   the  , 

analogies    of   the    common    law.    would    be  90<      Certainty. — Barclay    v.     Howell,    6 

the   result,   and   the   authorities   clearly  es-  pet     l98    g   l    \:a\    477. 

tablish  the  doctrine;  and  it  is  confirmed  Ql  Separate  verdict  as  to  each  defend- 
as  a  matter  ot  practice  by  the  best  text  ant_.ririxr  .,  Mezes  24  How,  268,  278, 
writers    on    the    subject.         McArthur     v.  J(.    ^     K(1    (.(;1 

'Each  defends                            •  ".'!'. akc  de-  92.    Question  raised  by  a  finding  in  form 

fense    specially    for    such    portion    of    the  a  special  yerdict.-Lnlhns  v.   Riley,  104  U. 

land    as    he    claim-,    and    by    doing    so    he       »■   •■  - '■    -''   >-<•    *'•"■    '•'•-• 

necessarily    disclaims    any     title      to      the  93.    Judgment.— See,  generally,  the  title 

of  the  land  described  in  the  decla-  JUDGMENTS  AND   DECREES, 

ration;  and  if  on   the   trial  he  succeeds   in  Judgment  in  favor  of  a  single  plaintiff. 

iblishing    his   title   to  so  much   of  it   as  —Armstrong  r.   Morrill,  14  Wall.    120,  20 

he  has  taken  defense  for,  and  in  showing  L.  Ed.  765. 
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2.  Judgment  for  Recovery  of  Part  of  the  Premises. — A  judgment  for  the 
recovery  of  only  the  possession  of  the  premises  described  in  an  order  finding 
onlv  as  to  a  part  of  the  land  in  controversy,  is  proper,  if  the  plaintiff  failed  to 
show  title  to  the  remaining  part  of  the  premises   in   dispute.94 

3.  Where  Defendant   Neglects  to  Appear. — Where  the  tenant  in  posses- 
sion neglected  to  appear  and  have  herself  made  defendant,  and  to  confess  lea 
entry,  and  ouster,  the  judgment  was  properly  entered  against  the  casual  ejector.1'"' 

4.  Judgment  for  Mesne  Profits. — Mesne  profits  cannot  be  allowed  where 
there  is  no  claim  for  an  allowance  of  this  kind  in  the  bill,  and  the  proofs  do  not 
show  that  the  defendants,  or  those  whom  they  represent,  derived  individually 
anv  such  pecuniary  advantage  from  the  use  of  the  property  pending  the  suit  as 
to  make  it  proper  they  should  be  held  personally  accountable  in  that  way.96 

5.  Form. — A  judgment  is  correct  in  form,  where  the  lessee  of  the  plaintiffs 
having  claimed,  in  the  declaration,  a  term  of  fifteen  years  in  three  undivided 
four  parts  of  the  land,  the  judgment  being  that  the  lessee  do  recover  his  term 
aforesaid  yet  to  come  and  unexpired.97 

6.  Effect  of  Judgment — a.  Upon  Plaintiff's  Title. — Where  a  judgment  is 
rendered  for  the  plaintiff,  the  title  upon  which  he  recovered  is  thereby  estab- 
lished.98 

b.  As  to  Mesne  Profits. — A  recovery  in  ejectment  binds  only  parties  and  priv- 
ies. It  is  conclusive  evidence,  in  an  action  for  mesne  profits,  against  the  tenant 
in  possession,  or  other  defendant  on  record.  But  in  relation  to  third  persons,  the 
judgment  is  not  conclusive;  and  if  they  are  sued  in  an  action  for  mesne  profits, 
they  may  controvert  the  plaintiff's  title  at  large.  In  such  a  suit  (that  is  to  say. 
against  third  persons),  the  record  of  the  ejectment  is  not  evidence  to  establish 
the  plaintiff's  title,  but  is  admissible  to   show   the   possession   of   the  plaintiff.99 

7.  Operation  of  Judgment  as  Res  Adjudicata. — See  the  titles  Judgments 
and  Decrees;   Res  Adjudicata. 

X.    Damages,  Mesne  Profits  and  Improvements. 
A.     Mesne  Profits. — Definition. — Mesne  profits  consist  of  what  the  prem- 
ises are  reasonably  worth  annually,   with  the  interest  to  the  time  of  the  trial.1 
Recovery  in   General. — By  the  common  law.2  and   by  statute,"'  as  well  as 


94.  Judgment  for  the  recovery  of  part 
of  premises. — Morgan  z\  Eggers,  127  U. 
S.  63,   66,   32   L.    Ed.   56. 

A  local  statute,  by  which  the  plaintiffs 
were  entitled  to  recover  against  the  de- 
fendants, or  either  of  them,  the  whole  of 
the  premises  in  controversy,  or  any  part 
thereof,  or  any  interest  therein,  according 
to  the  rights  of  the  parties,  held  to  be 
applicable  in  the  circuit  courts  of  the 
United  States.  Morgan  v.  Eggers,  127  U. 
S.  63,  66,  32  L-  Ed.  56,  citing  Revised  Stat- 
utes of  Indiana,  1881,  §  1060;  Revised 
Statutes  of  the  United  States,  §  914. 

95.  Where  defendant  neglects  to  ap- 
pear.— Connor  v.  Peugh,  18  How.  394,  15 
L.    Ed.    432. 

96.  Judgment  for  mesne  profits. — 
Bouldin  v.  Alexander.  103  U.  S.  330,  334, 
26  L.  Ed.  308.  See  post.  "Damages,  Mesne 
Profits   and   Improvements,"   X. 

97.  Form. — Carroll  v.  Carroll,  16  How. 
■i~:,.  14   L.   Ed.   936. 

98.  Effect  of  judgment  upon  plaintiff's 
title.— Barrows  v.  Kindred,  4  Wall.  399, 
403.    U    I,.    Ed.   383. 

99.  Effect  of  judgment  as  to  mesne 
profits. — Chirac  v.  Reiuccker,  2  Pet.  613, 
622,  7  L.   Ed.   538. 


1.  Definition. — New  Orleans  v.  Gaines, 
15  Wall.  624.  632.  21  L.  Ed.  215.  See,  gen- 
erally,  the  title   DAMAGES,   ante,   p.   157. 

2.  Recovery  in  general. — At  common 
law,  whoever  takes  and  holds  possession 
of  land,  to  which  another  has  a  better 
title,  whether  he  be  a  bona  fide  or  a  mala 
fide  possessor,  is  liable  to  the  true  owner 
for  all  the  rents  and  profits  which  he  has 
received;  but  the  disseisor,  if  he  be  a  bona 
fide  occupant,  may  recoup  the  value  of 
the  meliorations  made  by  him,  against  the 
claim  of  damaees.  Green  V.  Diddle,  8 
Wheat.   1.  5  L.    Ed.   547. 

3.  In  Louisiana  a  person  evicted  from 
property  conveyed  to  him  with  warranty 
may  recover  from  his  warrantor  not  only 
the  price,  but  the  amount  of  rents  and 
revenues,  which  he  is  hound  to  respond 
for  to  the  true  owner.  New  Orlean- 
Gaines,  131    U.  S.   191,  212,  33  L.   Ed.  99. 

Under  the  Mississippi  Code  of  1880,  a 
tenant  in  common  when  ousted  by  his 
cotenant.  may.  in  an  action  of  ejectment 
to  recover  possession,  also  recover  rents 
and  profits.     Clay  v.   Field,   115   U.  S    260, 

:.    29    L.    Ed.    37.".. 

In  Pennsylvania  the  plaintiff  shall  not 
give    evidence    of   the    annual    value    of   the 
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by  the  principles  of  equity,  and  the  civil  law,4  the  claimant  of  lands,  who  suc- 
ceeds in  his  suit,  is  entitled  to  an  account  of  mesne  prorits,  received  by  the  oc- 
cupant, from  some  period  prior  to  the  judgment  of  eviction  or  decree. -:> 

theory  upon  "Which  jxecovery  Based. — The  doctrine  which  allows  the 
plaintiff  in  ejectment  to  recover  mesne  profits  is  based  upon  the  theory  that  the 
land  has  always  been  his,  and  that  the  defendant  illegally  obtained  possession 
of  it.6 

B.  Improvements. — In  ejectment,  one  who  recovers  the  land  from  a  mala 
fide  possessor  has  the  right  to  keep  the  improvements  upon  reimbursing  their 
value  and  the  price  of  the  workmanship,  or  to  compel  the  possessor  to  remove 
them.7 


premises,  beyond  the  time  of  the  lease 
mentioned  in  the  declaration  in  ejectment. 
Shot  well  v.  Boehm,  1  Dall.  172.  1  L.  Ed.  86. 

The  Pennsylvania  court  has  held  that  in 
an  ejectment  the  mesne  profits  may  be 
recovered  by  way  of  damages.  Boyd  v. 
Cowan,  4  Dall.  138,  141,  1  L.   Ed.  774. 

The  Pennsylvania  court  has  also  held 
that  after  a  recovery  in  ejectment  the 
plaintiff  may  maintain  an  action  for  mesne 
profits,  even  though  he  had  conveyed  the 
fee  simple  to  the  defendant  in  the  usual 
manner,  by  deed  of  bargain  and  sale,  with 
a  special  warranty.  Duffield  v.  Stille,  2 
Dall.    156,   1   L.    Ed.   3-29. 

The  act  of  the  legislature  of  Vermont 
has  taken  away,  by  implication,  the  right 
to  recover  mesne  profits,  as  consequential 
upon  the  recovery  in  ejectment,  and  given 
the  party  his  damages  in  the  latter  action. 
It  has  prescribed  the  restrictions  under 
which  mesne  profits  shall  be  recovered; 
and  these  restrictions  are  obligatory  upon 
the  citizens  of  the  state.  Society  for  the 
Propagation  of  the  Gospel  v.  Pawlet,  4 
Pet.  480,  509,   7  L.   Ed.  927. 

4.  By  the  civil  law,  the  exemption  of 
the  occupant  from  an  account  for  rents 
and  profits  is  strictly  confined  to  the  case 
of  a  bona  fide  possession,  who  not  only 
supposes  himself  to  be  the  true  owner  of 
the  land,  but  who  is  ignorant  that  his  title 
is  contested  by  some  other  person  claim- 
ing a  better  right,  and  such  possessor  is 
entitled  only  to  the  fruits  or  profits  which 
were  produced  by  his  own  industry,  and 
not  even  to  these,  unless  they  were  con- 
Mimed.  Green  v.  Biddle.  8  Wheat.  1,  2,  5 
L,    Ed.    547. 

Py  the  Civil  Code  of  Louisiana  a  pos- 
sessor  in  good  faith  may  enjoy  the  fruits 
of  the  property  until  it  is  claimed  by  the 
owner,  and  is  bound  to  account  for  mesne 
profits  only  from  the  time  of  a  demand 
for  restitution.  New  Orleans  v.  Gaines,. 
15   Wall.   624,   630.   21    E.    Ed.    215. 

Tn  Louisiana  where  one  holds  land  mala 
fide  he  is  liable  for  the  mesne  profits  from 
the   time   his   title   accrued.      New   Orleans 
Gaines,   15  Wall.  624,  21    L.   Ed.  215. 

5.    Green    v.    Biddle,    8    Wheat.    1.    5    L. 
Ed     547. 

ns   who  take  a  conveyance  and  go 

in<.i  possession  in  entire  ignorance  of  any 

in    their    title,     thoueh      they      are 

nically    possessors    in    bad    faith,    be- 


cause by  proper  inquiry  they  might  have 
discovered  the  defect,  cannot  be  placed  on 
the  same  level  with  the  knavish  and 
fraudulent  possessors  who  without  any 
title  at  all,  pertinaciously  keep  the  true 
and  known  owner  out  of  possession.  New 
Orleans  v.  Gaines,  131  U.  S.  191,  218,  33 
L    Ed.   99. 

The  action  for  mesne  profits  may  be 
maintained  against  him  who  was  the  land- 
lord in  fact,  who  received  the  rents  .and 
profits,  and  resisted  the  recovery  in  the 
ejectment  suit,  although  he  was  not  a 
party  to  that  suit,  and  did  not  take  upon 
himself  the  defense  thereof  upon  the  rec- 
ord but  another  did.  as  landlord.  Chirac 
V.   Reinicker,  11  Wheat.  280,   6  L.   Ed.  474. 

Where  the  claimant  recovered  property 
from  grantees,  she  was  allowed  the  rents 
and  revenues  from  the  improved  prop- 
erty, but  not  from  the  unimproved  prop- 
erty, as  there  was  not  sufficient  evidence 
that  any'  rents  or  revenues  were  derived 
from  such  lands.  New  Orleans  t'.  Gaines, 
131  U.   S.   191,  219,  33  L.   Ed.  99. 

6.  Theory  upon  which  recovery  based. 
— United  States  v.  Loughrey,  172  U.  S. 
206.   215,    43    L.    Ed.    420. 

7.  Improvements. — New  Orleans  v. 
Gaines,  15  Wall.  624.  631,  21  L  Ed.  215. 
See,  generally,  the  title  IMPROVE- 
MENTS. 

Where  one  asserts  title  to  mineral  land 
under  a  patent  of  the  United  Spates 
founded  upon  an  entry  by  him  under  the 
laws  of  congress  for  the  sale  of  mineral 
lands,  the  defendant  cannot  claim  an  al- 
lowance for  improvements  under  a  stat- 
ute of  Dakota,  which  provides  that  im- 
provements may  be  recovered  by  one 
holding  under  color  of  title,  and  adversely 
to  the  claim  of  the  plaintiff,  as  there  can 
1  no  color  of  title  in  an  occupant  who 
does  not  hold  under  any  instrument,  pro- 
ceeding or  law.  purporting  to  transfer  to 
him  the  title  or  «ive  to  him  the  right  of 
possession;  and  there  can  be  no  such  thing 
as  good  faith  in  an  adverse  holding,  where 
the  partv  knows  that  he  has  no  title,  and 
that,  under  the  law.  which  he  is  presumed 
to  know,  he  can  acquire  none  by  his  oc- 
cupation. Deffehack  ?'.  Hawke,  115  U.  S. 
:•.'»■>.   k)7.  29  L.  Ed.  423. 

Under  the  Civil  Code  of  Louisiana,  a 
bona  fide  possessor  who  has  been  evicted 
must   be   reimbursed  for  improvements  to 
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ELECTION. — See  the  titles  Conversion  and  Reconversion,  vol.  4,  p.  5 
Dower,  ante,  p.  487;  Election  of  Remedies;  Estoppel;  Executors  and  Ad- 
ministrators; Wills.  As  to  application  of  payments,  see  the  title  Payment. 
As  to  right  of  assignee  in  bankruptcy,  see  the  title  Bankruptcy,  vol.  2,  pp.  002, 
903.  As  to  election  in  respect  to  mining  claims  or  public  lands,  sec  the  titles 
Mixes  and  Minerals;  Public  Lands.  As  to  election  between  counts,  see  the 
titles  Indictments,  Informations,  Presentments  and  Complaints;  Trial. 
As  to  election  to  enforce  forfeiture,  see  the  title  Penalties  and  ForpeiTub 
As  to  performance  of  contract,  see  the  title  Contracts,  vol.  4,  p.  57*.  et  seq. 
As  to  pleadings,  see  the  title  Pleading.  To  take  nonsuit,  see  the  title  Dis- 
missal, Discontinuance  and  Nonsuit,  vol.  5,  p.  359,  et  seq.     See  note  1. 

ELECTION  OF  REMEDIES. 

CROSS    REFERENCES. 

See  the  titles  Actions,  vol.  1,  p.  96;  Assumpsit,  vol.  2,  p.  636;  Rescission, 
Cancellation  and  Reformation. 

As  to  waiver  of  tort  and  suit  in  assumpsit,  see  the  title  Assumpsit,  vol.  2,  p. 
636;  As  to  an  action  at  law  as  a  bar  to  subsequent  action  to  reform  an  insurance 
policy,  see  the  title  Rescission,  Cancellation  and  Reformation. 

Definition. — Election  of  remedies  is  the  liberty  of  choosing — or  the  act'  of 
choosing — one  out  of  several  means  afforded  by  law  for  the  redress  of  an  in- 
jury, or  one  out  of  several  available  forms  of  action. la 

What  Constitutes  an  Election. — Any  decisive  act  by  a  party,  with  knowl- 
edge of  his  rights  and  of  the  facts,  determines  his  election  in  the  case  of  incon- 
sistent remedies.2 


the  value  of  the  materials  and  the  price 
of  the  workmanship,  or  to  a  sum  equal  to 
the  enhanced  value  of  the  soil;  he  can- 
not be  compelled  to  remove  them.  New 
Orleans  v.  Gaines.  15  Wall.  624,  631,  21 
L.   Ed.   215. 

Under  the  statutes  of  Texas  making 
provision  for  an  allowance  foe  improve- 
ments in  actions  to  try  title,  if  the  suc- 
cessful plaintiff  does  not  pay  for  the 
improvements  within  one  year,  the  de- 
fendant can  take  the  land  at  its  assessed 
value  and  forever  bar  the  plaintiff  of  his 
writ  of  possession,  but  if  the  defendant 
elects  not  to  take  the  land  at  its  assessed 
value  during  such  time,  the  plaintiff  can 
recover  the  land  without  paying  for  the 
improvements.  Cox  v.  Hart,  145  U.  3. 
376.  30?.   393,   36   L.   Ed.   741. 

Tn  Texas,  to  entitle  a  party  to  a  re- 
covery for  the  value  of  improvements,  it 
^sential  that  he  should  enter  and  claim 
under  color  of  title.  Cooke  v.  Avery,  147 
U.   S.   375,   394,   37    L.    Ed.    209. 

1.  "The  doctrine  of  election  rests  upon 
the  principle  that  he  who  seeks  equity 
must  do  it,  and  means,  as  the  term  is  or- 
dinarily used,  that  where  two  inconsistent 
or  alternative  rights  or  claim1;  are  pre- 
sented to  the  choice  of  a  party,  bv  a  per- 
son who  manifests  the  clear  intention  that 
he  should  not  enjoy  both,  then  he  must 
accept  or  reject  one  or  the  other:  and  so, 
in  other  words,  that  one  cannot  take  a 
benefit  under  an  instrument  and  then  repu- 
diate it."  Peters  v.  Bain.  133  U.  S.  670. 
695.  33  L.   Ed.  696. 


la  Definition. — Black's  Law  Diet.  p.  412. 

"Election  is  simply  what  its  name  im- 
ports; a  choice,  shown  by  an  overt  act, 
between  two  inconsistent  rights,  either  of 
which  may  be  asserted  at  the1  will  of  the 
chooser  alone."  Bierce  v.  Hutchins,  205 
U.    S.    340,    346,   51    L.    Ed.   828. 

2.  What  constitutes  an  election. — Robb 
V.  Vos.  155  U.   S.  13.  43,  39  L.   Ed.  52. 

Suit  for  injunction. — "The  plaintiff  in 
error  further  claimed  that  the  plaintiff 
below,  by  first  proceeding  in  equity  for 
an  injunction,  and  incidentally  for  an  ac- 
counting of  profits,  made  an  election  to 
recover  profits,  which  effectually  barred 
him  from  a  recovery  of  damages  under 
the  statute.  The  equity  action  was 
brought  to  enjoin  the  defendant  from 
performing  the  play  of  'After  Dark'  with 
the  railroad  scene  in  it.  taken  from  the 
plaintiff's  play  'Under  the  Gas  Light.'  and 
the  injunction  wa*  asked  for  on  the 
ground  that  plaintiff's  injuries  could  not 
be  accurately  ascertained  or  computed,  and 
compensation  for  such  injury  COuM  not 
be  made  by  damages,  and  a*  a  portion  of 
the  relief  complainant  asked  that  the  de- 
fendant be  decreed  to  render  a  full  and 
true  account  of  nil  money  and  profit* 
received  bv  him.  The  decree  in  that  ca 
however,  did  not  direct  the  master  to  as- 
certain anything  in  reeard  to  profits,  no 
evidence  was  offered  nr>on  that  subi 
no  finding  was  made  thereon,  and  upon 
the  corning  in  of  the  master's  report  no 
fin.i'  judgment  or  decree  for  profit*  was 
ever  a  =  ked  or  rendered.     In  view  of  these 
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Effect  of  Election — In  General. — Where  a  party  has  a  choice  of  remedies 
for  a  wrong  done  to  him,  and  he  elects  one,  and  proceeds  to  judgment,  and  ob- 
tains the  fruits  of  his  judgment,  he  cannot  afterwards  proceed  in  another  suit 
for  the  same  cause  of  action.3 

In  Case  of  Mistake. — The  fact  that  a  party,  through  mistake,  attempts  to 
exercise  a  right  to  which  he  is  not  entitled,  does  not  prevent  his  afterwards  ex- 
ercising one  which  he  had  and  still  has  unless  barred  by  the  previous  attempt.4 

In  Case  of  Subsequent  Discovery  of  Fraud. — If  an  election  is  made,  and 
subsequently  fraud  is  discovered  giving  a  right  to  a  different  remedy,  the 
plaintiff  will  not  be  bound  by  the  first  election.5 


facts,  we  think  there  was  no  election  of 
an  inconsistent  remedy  by  the  plaintiff 
in  the  action  which  would  bar  him  from 
the  maintenance  of  this  action  for  the  re- 
covery df  damages  under  the  section  of 
tl  Revised  Statutes  before  referred  to 
(§  4966).  Conceding  that  he  might  in  the 
equity  suit  have  recovered  profits  if  there 
had  been  an  accounting  concerning  the 
same,  and  that  a  decree  for  their  recovery 
would  be  a  bar  to  a  proceeding  under  the 
statute,  yet  the  plaintiff  was  not  bound  to 
take  such  remedy;  and  when  in  fact  he 
did  not  take  it,  and  there  was  no  account- 
ing for  profits  in  the  equity  suit,  no  de- 
cree made  in  regard  to  them  and  no  re- 
covery had,  we  see  nothing  to  prevent 
the  plaintiff  in  this  action  from  recovering 
under  the  statute  the  damages  which  he 
has  sustained  by  reason  of  the  infringe- 
ment of  his  copyright  by  the  defendonat." 
Brady  v.  Daly,  175  U.  S.  148,  160,  161,  44 
L.    Ed.   109. 

3.  Effect  of  election. — Kendall  v. 
.Si  ikes,  3  How.  86,  99.  11  L.  Ed.  506. 

This  is  especially  true  where  the  party 
has  resorted  to  a  mandamus,  because  it  is 
not  issued  where  the  law  affords  a  party 
any  other  adequate  mode  of  redress.  To 
allow  him  to  maintain  another  suit  for  the 
same  cause  of  action  would  be  inconsis- 
tent with  the  decision  of  the  court  which 
awarded  the  mandamus.  Kendall  v. 
Stokes,  ::    How.  86,  11   L.   Ed.  506. 

Where  the  plaintiff  has  elected  to  go 
into  court  on  an  action  sounding  in  tort, 
he  must  abide  by  such  election  and  can- 
not be  permitted  to  transform  his  action 
into  one  of  contract.  Iron  Gate  Bank  v. 
Brady,    184    U.    S.    665,   667,    668,   46   L.    Ed. 

Thus,  a  plaintiff  cannot  call  his  action  a 
tort   in   order   to   acquire   jurisdiction,   and 


then  call  it  contract  to  prevent  abate- 
ment. Iron  Gate  Bank  v.  Brady,  184  U. 
S.   665,  668,   46   L.    Ed.   739. 

4.  In  case  of  mistake. — Bierce  v. 
Hutchins,  205  U.  S.  340,  347,  51  L-  Ed. 
828. 

A  vendor  made  a  contract  of  conditional 
sale  with  his  vendee;  thinking  that  the 
title  had  passed  he  brought  suit  to  enforce 
a  materialman's  lien;  afterwards  he 
brought  an  action  of  replevin,  and  the 
defendant  claimed  that  he  had  made  an 
election,  and  the  action  for  replevin  would 
not  lie.  Held,  that  he  had  not  made  an 
election  as  the  claim  in  the  lien  suit  wa> 
not  an  election  but  an  hypothesis.  Bierce 
V.  Hutchins,  205  U.  S.  340,  347,  51  L.  Ed. 
828.  See,  also,  Northern  Assur.  Co.  v. 
Grandview  Building  Ass'n,  203  U.  S.  106. 
108,    51    L.    Ed.    109. 

5.  In  case  of  subsequently  discovered 
fraud. — A  plaintiff  agreed  to  buy  land  in 
a  joint  venture  with  the  defendant;  after- 
wards the  defendant  deceived  the  plaintiff, 
leading  him  to  believe  that  he  had  suc- 
ceeded in  selling  the  land  for  a  certain 
price.  On  discovering  the  fraud  the  plain- 
tiff decided  to  retain  what  he  had  received 
from  the  sale  of  the  land  and  to  pursue 
his  claims  for  money  still  due.  but  subse- 
quently the  plaintiff  discovered  that  the 
conveyance  was  also  a  fraud  and  that  the 
defendant  had  the  land  reconveyed  to  him- 
self the  day  after  the  sale;  the  plaintiff 
then  brought  action  to  have  the  sale  set 
aside,  and  the  defendant  claimed  he  could 
not  do  so  as  he  had  already  elected  his 
remedy.  Held,  that  the  plaintiff  was  en- 
titled to  a  decree  setting  aside  the .  sale 
and  also  to  an  accounting.  Dickson  v. 
Patterson,  160  U.  S.  584,  40  L.  Ed.  543. 
See.  also,  the  title  FRAUD  AND  DE- 
CEIT. 


ELECTIONS. 

BY   T.    B.    BENSON. 

I.   History  and  Nature,  722. 

II.   Right  of  Suffrage,  722. 

A.  Origin.  722. 

B.  Nature,  722. 

C.  Power  to  Create  and  Regulate,  722. 

1.  Of  States,  722. 

2.  Of  United  States,  722. 

3.  Of  State  and  United  States  Conjunctively,  723. 

III.  Qualification  of  Voters,  723. 

A.  In  General,  723. 

B.  Authority  to  Determine,  723. 

C.  Citizenship.  724. 

D.  Race.  Color,  etc.,  724. 

E.  Sex,  724. 

F.  Commission  of  Crime,  724. 

IV.  Registration,  724. 

A.  Necessity   for,   724. 

B.  Prerequisites  to  Registration,  724. 

C.  The  Registry  List,  725. 

D.  Compelling  Officer  to   Register  Resident,  725. 

E.  Liability  for  Refusing  to  Register  Qualified  Elector,  725. 

F.  Presumption  of  Qualification  of  Registered  Voters,  725. 

V.    Time,  Place  and  Manner  of  Holding  Election,  725. 

VI.    Officers  of  Elections,   725. 

A.  Appointment  and  Qualification,  725. 

B.  Compensation.  72?. 

C.  Authority  and  Duty,  726. 

1.  To  Receive  and  Count  Votes.  726. 

2.  To  Maintain  Order  at  Polls,  726. 

3.  Of  State  Officers  at  Federal  Elections,  726. 

D.  Actions  against,  727. 

VII.    Notice  of  Elections,  727. 

A.  Necessity   for,   727. 

B.  Publication,  727. 

C.  Proof  of  Notice.  727. 

VIII.    Conduct  of  Elections,  727. 

IX.    Result  of  Election,  727. 

A.  Ascertaining  Result,  727. 

B.  Proportion  of  Votes  Necessary  for  Election,  727. 

X.    Contest  of  Elections,  728. 

A.  In  General.  728. 

B.  Evidence,  728. 

C.  Appeal.  728. 

XI.    Offenses  against  Election  Laws,  728. 
A.   In  General,  728. 
5  U  S  Enc— 46  (721) 


722  ELECTIONS. 

B.  In  Violation  of  Statute,  728. 

C.  Intent  to  Defraud,  728. 

D.  Voting  for  Another,  729. 

E.  Power  to  Legislate  against,  729. 

1.  Of   States,   729. 

2.  Of  United  States,  729. 

a.  In   General,    729. 

b.  Jurisdiction  of  Federal  Courts.  730. 

c.  Punishment  by  United  States  for  Violation  of  Adopted  State 

Laws,  730. 

F.  Indictments,  730. 

G.  Evidence,  730. 

CROSS    REFERENCES. 

See  the  titles  Municipal,  County,  State  and  Federal  Securities;  Pres- 
ident of  the  United  States;  Territories. 

I.  History  and  Nature. 

The  system  of  elections,  as  now  in  force  in  the  United  States,  was 
unknown  to  the  common  law.  The  whole  subiect  is  created  and  reg- 
ulated by  constitutions  and  statutes  passed  thereunder.1  The  election 
may  be  a  general  one  at  which  voters  are  at  liberty  to  vote  at  the  same  poll, 
by  printed  ballot,  not  onlv  for  a  representative  in  congress,  but  for  state  of- 
ficers,  including   presidential   electors.2 

II.  Right  of  Suffrage. 

A.  Origin. — See  the  title  Civil  Rights,  vol.  3.  pp.  830,  831. 

B.  Nature. — See  the  title  Civil  Rights,  vol.  3,  o.  814. 

C.  Power  to  Create  and  Regulate — 1.  Oe  States. — See  the  title  Civil 
Rights,  vol.  3,  pp.  830,  831.  The  general  right  to  vote  in  a  state  is  primarily 
derived  from  that  state,3  and  the  different  states  have  the  exclusive  power  to 
regulate  the  right  of  suffrage,  subject  to  the  constitutional  restrictions  as  to 
race,  color  and  previous  conditions  of  servitude.4 

2.  Of  United  States. — "The  right  to  vote  for  members  of  the  congress  of 
the  United  States  is  not  derived  merely  from  the  constitution  and  laws  oi  die 
state  in  which  they  are  chosen,  but  has  its  foundation  in  the  constitution  of  the 
United  States."5     The  United  States  government  has  the  oower  to  protect  the 

1.  Taylor  v.  Beckham.  178  U.  S.  548,  parte  Yarbrough,  110  U.  S.  651,  659.  28 
577,   44   L.    Ed.   1187.  L.   Ed.   274. 

2.  Blitz  v.  United  States.  153  U.  S.  308,  "The  privilege  to  vote  in  a  state  is 
313,  38  L-  Ed.  725;  Tn  re  Coy,  127  U.  S.  within  the  jurisdiction  of  the  state  itself, 
731.   751.  32   L.    Ed.    274.  to    he    exercised    as    the    state    may    direct, 

3.  United  States  v.  Reese,  02  U.  S.  214,  and  upon  such  terms  as  to  it  may  seem 
23  L-  Ed.  563;  Blake  v.  McClung,  172  U..  proper,  provided,  of  course,  no  discrimi- 
S.  239,  43  L.  Ed.  432;  Cortield  v.  Coryell,  nation  is  made  between  individuals  in 
4  Wash.  C.  C.  380;  Mason  v.  Missouri,  170  violation  of  the  federal  constitution." 
TJ  S  328  335,  45  E.  Ed.  214;  Wiley  V.  Pope  V.  William-.  193  U.  S.  621,  632.  48 
Sinkler,  170  U.  S.  58,  64,  45  E.  Ed.  st:   Ex  B    Ed.  817. 

parte    Yarbrough,    110    U.    S.    651,    664,    28  Municipal   elections. — St.    Joseph   Tp.   v. 

L    Ed    274  Rogers,    16   Wall.   644,  664,  21    B.    Ed. 

4.  United  States  v.  Reese,  92  U.  S.  214,  See  the  title  IMPAIRMENT  OF  OI'LT- 
23    B.    Ed.    563;    United    States    v.    Cruik-  CATION    OF   CONTRACTS. 

shank,  92  U.  S.  542,  23  L.  Ed.  588.  5.  Ex  parte  Yarbrough,  IK)  U.  S.  651, 
Tt  was  never  intended  that  congress  663,  '.'8  L.  Ed.  274;  Wiley  v.  Sinkler.  179 
should  determine  who  should  vote  at  any  {'.  <  58,  62,  15  B.  Ed.  84. 
election,  or  interfere  with  laws  of  the  "It  is  not  correct  to  say  that  the  right 
state  in  that  regard,  but  only  to  protect  to  vote  for  a  member  of  congress  does 
those  who  were  entitled  to  vote  by  the  not  depend  on  the  constitution  of  the 
laws  of  the  state  in  the  exercise  of  the  United  States.  The  Office,  if  it  be  prop- 
elective  franchise.  Sherman  V.  United  erly  called  an  office,  is  created  by  that 
States,  155  U.  S.  673,  683,  39  L.  Ed.  307;  Ex  constitution    and    by    that    alone.      It    also 
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elections  on  which  its  existence  depends  from  violence  and  corruption,0  althon 
there  is  no  sucn  power  expressly  gianted  to  it;'1    but  this  power  is  restrictec  to 
the  case  where  the  offense  at  tne  election  is  because  of  race,  color,  or  previous 
condition   of  servitude. s 

3.  Of  State  and  United  States  Conjunctively. — There  is  nothing  in  the 
relation  of  the  state  and  the  national  sovereignties  to  preclude  the  co-operal  • 
of  both  in  the  matter  of  election  of  representatives.  If  both  were  equal  in  au- 
thority over  the  subject,  collisions  of  jurisdiction  might  ensue;  but  the  authority 
of  the  national  government  being  paramount,  collisions  can  only  occur  from  un- 
founded jealousy  of  such  authority.'' 

III.    Qualification  of  Voters. 

A.  In  General. — The  right  of  suffrage  must  be  protected  and  its  exercise  pre- 
scribed by  previous  laws,  and  the  people  must  limit  themselves  in  regard  to  tne 
qualifications  of  electors  and  of  the  elected.10 

B.  Authority  to  Determine.— See  the  title  Civil  Rights,  vol.  3,  p.  81-*. 
Each  of  the  different  slates  has  the  power  to  prescribe  the  qualifications  of  its 
officers  and  the  manner  in  which  they  shall  be  chosen.11  The  states  may  define 
who  are  to  vote  for  the  popular  branch  of  their  own  legislatures,  and  the  con- 

'  stitution    of   the    United    States   adepis   the   qualifications   thus   furnished   as   the 
qualification  of  its  own   electors   for  members  of  congress.12     It  is  no  part  of 

state  laws  regulating  elections  of  repre- 
sentatives, not  altered  by  congress,  are 
within  the  supervisory  powers  of  congress 
over  such  elections.  The  duties  to  be 
performed  in  this  behalf  are  owed  to  the 
United  States  as  well  as  to  the  state;  and 
their  violation  is  an  offense  against  the 
United  States  which  congress  may  right- 
fully inhibit  and  punish.  This  necessa'nly 
follows  from  the  direct  interest  which  the 
national  government  has  in  the  due  elec- 
tion of  its  representatives  and  from  the 
power  which  the  constitution  gives  to  con- 
gress over  this  particular  subject.  Ex 
parte  Siebold.  100  U.  S.  371,  372,  25  L. 
Ed.   717. 

10.  Taylor  v.  Beckham.  178  U.  S.  548, 
579,  -14  L.  Ed.  1187;  In  re  Duncan,  139  U. 
S.   449,   461,  35   L.    Ed.   219. 

11.  Bovd  v.  Nebraska.  143  U.  S.  135.  ;:*> 
L.  Ed.  103;  Taylor  v.  Beckham,  178  U.  S. 
548,  571.  44  L.  Ed.  1187;  Wiley  v.  Sinkler, 
H9   U.   S.    58,  45   L.    Ed.   84;    Swafford   v. 

lpleton,  185  U.  S.  487,  491,  40  L.  Ed. 
1005;  Pope  v.  William-,  L93  V.  S.  (J:.' I.  033, 
48    L.    Ed.    817. 

12.  Ex  parte  Yarbrough,  no  U.  S.  651, 
6  i3,  28  !..  Ed.  :j;  t;  Shoshone  Min.  Co.  .-. 
Rutter,    177    U.    S.    505,   508,    II    I..    Ed.    - 

Ex  parte  Yarbrough,  L10  U.  S.  651, 
663,  28  L.  Ed.  271.  the  courl  -.11. 1:  "The 
states,  in  prescribing  the  qualifications  <>f 
\ 'Hers  for  the  most  numerous  branch  <'t 
their  own  legislatures,  do  nol  do  this  with 
reference  to  the  election  for  members  of 
congress.  Nor  can  they  prescribe  the 
qualification  for  voters  for  those  eo 
nomine.  They  define  who  are  to  vote  for 
the  popular  branch  of  their  own  legisla- 
.    and    the    constitution    of    the    I  1 

State-  says  the  same  persons  shall  vote 
for    members  ngress    in    thai    state. 

It  adopt-  the  qualification  thus  furnished 
a-  the  qualification  of  it-*  own  rhetor-  for 
members    of    congress.       It    is     not     true, 


declares  how  it  shall  be  tilled,  namely,  by 
election.  Its  language  is:  "The  house  of 
representatives  shall  be  composed  of 
members  chosen  every  second  }'ear  by 
the  people  of  the  several  states,  and  the 
electors  in  each  state  shall  have  the 
qualifications  requisite  for  electors  of  the 
most  numerous  branch  of  the  state  legis- 
lature." Article  I,  §  2."  Ex  parte  Yar- 
brough, 110  U.  S.  651,  6G3,  28  L.  Ed.  274. 
See  Ex  parte  Siebold,  100  U.  S.  371,  25 
L,    Ed.    717. 

6.  Ex  parte   Yarbrough,   110   U.   S.   651, 

657,  28   L.    Ed.    274. 

A  government  whose  essential  char- 
acter is  republican,  whose  executive  head 
and  legislative  body  are  both  elective, 
whose  most  numerous  and  powerful 
branch  of  the  legislature  is  elected  by  the 
people  directly,  necessarily  has  the  power 
by  appropriate  laws  to  secure  this  elec- 
tion from  the  influence  of  violence,  of 
corruption,  and  of  fraud.  Ex  parte  Yar- 
brough,   110  U.    S.   651,   657,   28    L.    Ed.   274. 

7.  Ex   parte   Yarbrough,   110   U.   S.    651, 

658,  28   L.    Ed.   274. 

8.  United  States  v.  Reese,  92  U.  S.  214, 
218,  23  L.  Ed.  563;  United  States  V. 
Cruikshank,  92  U.  S.  542,  555.  2:;  U  Ed. 
588. 

"The  object  of  §  5511  was  to  prevent 
frauds  that  would  affect  the  vote  for 
representatives  in  congre-s.  and  not  to 
bring  elections  for  state  officers  under  the 
control  of  the  general  government."  Blitz 
ited  State-.  153  U.  S.  308,  313,  38 
L.    Ed.    725. 

9.  Ex  parte  Siebold.  100  U.  S.  371,  372, 
IS  ]..  Ed.  717;  Ex  parte  Yarbrough.  110 
U.  S.  651,  662,  28  L.  Ed.  27  1;  In  re 
Quarles,  158  U.  S.  532,  536,  39  L.  Ed. 
L080. 

Compelling  obedience  to  state  laws. — 
The  provisions  adopted  for  compelling  the 
state    officers    of    election    to    observe    the 
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the  judicial  functions  of  any  court  of  the  United  States  to  prescribe  the  quali- 
fications of  voters  in  a  state.13 

C.  Citizenship. — See  the  title  Citizenship,  vol.  3,  p.  804.  The  constitu- 
tions of  many  states  make  citizenship  a  prerequisite  to  the  right  to  vote;14  but 
this  requirement  is  not  universal.15  All  citizens,  however,  cannot  vote  under  the 
different  state  constitutions;16  and  neither  did  the  constitution  of  the  United 
Stairs,   nor   the   fourteenth   amendment   thereto  make  all   citizens   voters.17 

D.  Race,  Color,  etc. — See  the  title  Civil  Rights,  vol.  3,  p.  830. 

E.  Sex. — It  is  within  the  power  of  a  state  to  v.  "thhold  the  right  of  suffrage 
from  women.18  Such  a  law  is  not  a  bill  of  attainder,  violation  of  the  constitu 
tional  guarantee  of  a  republican  form  of  government,  deprivation  of  property 
without  due  process  of  law.  violation  of  the  right  to  equal  privileges  and  im- 
munities, nor  the  deprivation  of  the  attributes  of  citizenship.19  "No  new  state 
has  ever  been  admitted  to  the  Union  which  has  conferred  the  right  of  suffrage, 
upon  women,  and  this  has  never  been  considered  a  valid  objection  to  her  ad- 
mission."20 

F.  Commission  of  Crime. — See  the  title  Pardon.  In  many  states  a  con- 
vict is  debarred  the  privileges  of  an  elector.21  Statutes  which  deprive  bigamists 
and  polygamists  the  right  to  vote  are  not  unconstitutional.22  Under  the  election 
laws  cf  Pennsylvania  of  February  15.  1799,  a  judge  of  elections  could  not  ask 
an  elector  whether  or  not  he  was  attained  of   treason.23 

IV.   Registration. 

A.  Necessity  for. — Registration  is  generally  made  a  prerequisite  to  the 
right  to  vote.24 

B.  Prerequisites  to  Registration. — The  question  whether  the  conditions 
prerequisite  to  registration,  prescribed  by  the  state,  are  reasonable  or  unreasonable 
is  not  a  federal  one.25     An  application  for  registration  as  a  voter  may  be  denied 


therefore,  that  electors  for  members  of 
congress  owe  their  right  to  vote  to  the 
state  law  in  any  sense  which  makes  the 
exercise  of  the  right  to  depend  exclusively 
on  the  law  of  the  state."  See,  also.  Wiley 
v.  Sinkler,  179  U.  S.  58,  63,  45  L.  Ed.  84. 

In  territories. — See  Davis  v.  Beason,  133 
U.  S.  333,  33  L.  Ed.  637.  And  the  title 
TERRITORIES. 

13.  Luther  v.  Borden,  7  How.  1,  41,  12 
L.    Ed.    581. 

14.  Ex  parte  Garland,  4  Wall.  333.  305. 
18   L.    Ed.   366. 

15.  "Citizenship  has  not  in  all  cases 
been  made  a  condition  precedent  to  the 
enjoyment  of  the  right  of  suffrage.  Thus, 
in  Missouri,  persons  of  foreign  birth,  who 
have  declared  their  intention  to  become 
citizens  of  the  United  State-,  may  under 
certain  circumstances  vote.  The  same 
provision  is  to  be  found  in  the  constitu- 
tions of  Alabama,  Arkansas,  Florida, 
Georgia,  Indiana,  Kansas.  Minnesota,  and 
Texas."  Minor  v.  Happersett,  21  Wall. 
162,    177.   22    I..    Ed.   627. 

A  person  may  be  entitled  to  vote  by 
the  law  of  the  state,  who  is  not  a  citizen 
even  of  the  state  itself.  And  in  some  of 
the  states  of  the  Union  foreigners  not 
naturalized  are  allowed  to  vote.  Scotl 
Sandford,  19  How.  393,  122,  L5  L.  Ed.  691; 
Boyd   v.    Nebraska,    L43    l".    S.    L35,    36    L. 

Ed.     103.      See     the     title.     CITIZENSHIP, 

vol.  3,  p.  795;   NATURALIZATION. 

16.  Min^r   v.    Happersett,   :.'i    Wall.    L62, 

17:.>,   22   L.    Ed.   627. 


17.  Minor  v.  Happersett,  21  Wall.  l(i:.', 
22  L.  Ed.  627.  See  the  title  CIVIL 
RIGHTS,  vol.  3,  p.  830. 

18.  Minor  v.  Happersett,  21  Wall.  162, 
176,   22  L-   Ed.   627. 

"Some  states  permit  women  to  vote; 
others  refuse  them  that  privilege."  Pope 
V.  Williams,  193  U.  S.  621,  633,  48  L.  Ed. 
817. 

19.  Minor  v.  Happersett,  21  Wall.  162, 
L76,   22   L.   Ed.   627. 

20.  Minor  v.  Happersett,  21  Wall.  162, 
22   L.   Ed.   627. 

Women  suffrage  in  Utah. — See  the  title 
TERRITORIES. 

21.  "And  an  act  so  debarring  was  held 
applicable  to  one  convicted  before  its 
parage."  Hawker  v.  New  York,  170  U. 
S.    189,    197,   42    L.    Ed.    1002. 

22.  Murphy  v.  Ramsey,  114  U.  S.  15,  29 
L.  Ed.  47;  Davis  v.  Beason,  133  U.  S.  333, 
33  L.  Ed.  637;  Cannon  v.  United  States, 
116   U.    S.    55,   72.   29   L.   Ed.   561. 

Bigamy  and  polygamy  defined. — Can- 
non  V.  Tinted  Stales.  116  U.  S.  ."■•"'.  72,  29 
1.  Ed.  561.  See  the  title  BIGAMY  AND 
P(  JLYGAMY,  vol.  3.  p.  225. 

Bigamy  in  Utah  and  Idaho. — See  the 
title  TERRITORIES. 

23.  Commonwealth  :•.  Gibbs,  4  Dall. 
253,    l    I..    Ed.    - 

24.  Wiley  v.  Sinkler.  179  U.  S.  58,  66, 
45  I..  Ed.  84;  United  States  v.  \ivc±e,  92 
U     S.  214,  216,  23    I..   Ed.  563. 

25.  Pope  V.  Williams,  193  U.  S.  621,  633, 
48  L.  Ed.  817. 
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by  the  board  of  registry   solely  because   of  a   failure  to  comply   with   the  stat- 
utory requirement  of  previous  notification  of  an  intent  to  apply  therefor.26 

C.  The  Registry  List.— Section  2025  of  the  Revised  Statutes  does  not 
require  a  chief  supervisor  of  elections  to  list  the  names  of  registered  voters  in 
alphabetical  order,  nor  to  make  copies  of  such  list.-7  The  registry  of  voters 
should  be  kept  at  the  polling  places  in  each  precinct,  in  order  that,  as  each  voter 
presents  himself,  reference  may  instantly  be  made  to  the  list  to  ascertain  his 
qualifications.28 

D.  Compelling  Officer  to  Register  Resident.— The  equity  jurisdicti<  n  of 
a  circuit  court  cannot  be  extended  to  entertain  a  bill  to  compel  a  board  of 
registrators  to  register  the  name  of  a  resident  on  a  voting  list.-0 

E.  Liability  for  Refusing  to  Register  Qualified  Elector.— Registration 
officers  are  liable  to  damages  in  a  civil  action  for  wrongfully  refusing  to  reg- 
ister a  duly  qualified  elector.30 

F.  Presumption  of  Qualification  of  Registered  Voters.— The  laws  of 
the  several  states  usually  recognize  the  fact  that  a  person,  whose  name  appears 
upon  the  registry  of  a  certain  precinct,  is  presumed  to  be  qualified  as  an  elector 
at  the  next  election  in  that  precinct.31 

V.    Time,   Place   and   Manner   of  Holding  Election. 

The  representatives  in  congress  are  elected  at  the  same  time  and  place  as 
state  officers.32  "The  language  of  the  constitution  is  imperative  on  the  state 
legislatures  to  make  laws  prescribing  the  time,  place  and  manner  of  holding 
elections  for  senators  and  representatives,  and  for  electors  of  president  and 
vice-president.  And  in  these,  as  well  as  in  other  cases,  congress  have  a  right 
to  revise,  amend  or  supersede  the  laws  which  may  be  passed  by  the  state 
legislatures."33 

VI.     Officers   of  Elections. 

A.  Appointment  and  Qualification. — Congress  has  power,  by  the  consti- 
tution, to  vest  in  the  circuit  courts  the  appointment  of  supervisors  of  elections, 
and  it  is  expressly  declared  that  "Congress  may  by  law  vest  the  appointment 
of  such  inferior  officers,  as  they  think  proper,  in  the  president  alone,  in  the 
courts  of  law,  or  in  the  heads  of  departments."34 

B.  Compensation.— Under  Rev.  Stat.  §§  2020,  2026,  2031,  repealed  by 
act  of  Feb.  8,  1894,  ch.  25  (2  Fed.  Stat.  p.  866),  the  chief  supervisor  of  elections 
was  entitled  to  compensation  for  drawing  and  administering  oaths  ;35  drawing 
affidavits;36  drawing  pleadings  in  criminal  cases;37  preparing  instructions  to 
supervisors,  relative  to  their  duties;38   entering  and  indexing  papers,  which  are 


26.  The  legislature  of  a  state  has  the  le- 
gal right  to  provide  that  a  person  coming 
into  the  state  to  reside  should  make  a 
declaration  of  intent  a  year  before  he 
should  have  the  right  to  be  registered  as 
a  voter  of  the  state.  Pope  v.  Williams, 
193  U.   S.   621,  632,  48  L.   Ed.   817. 

27.  Sherman  v.  United  States,  155  U.  S. 
673.  39  L.   Ed.  307. 

28.  Sherman  v.  United  States,  155  U. 
S.  673,  683,  39  L-   Ed.  307.  • 

29.  Giles  v.  Harris.  189  U.  S.  475,  47  L. 
Ed.  909;  Rogers  v.  Alabama,  192  U.  S. 
226.  229,  48  L.  Ed.  417.  See  the  title 
EQUITY. 

30.  Giles  v.  Harris,  189  U.  S.  475,  485, 
47  L.  Ed.  909. 

31.  Sherman  v.  United  State-.  1".:.  U. 
S.  673,  683,  39  L.   Ed.  307. 

?2.   Tn  ro  Cov.  127  U.  S.  7 ri  1 ,  751,  :v>  L. 
Ed.  274.    See   Fed.  Stat.,  vol    ".  p    211. 
33.    Martin   v.    Hunter,    1    Wheat.    304,    1 


L.  Ed.  97.     But  see  Prigg  v.  Pennsylvania, 
16   Pet.    539,    665,    10    L.    Ed.    1060. 

34.  Ex  parte  Siebold,  100  U.  S.  371,  ::7:i. 
25  L.  Ed.  717,  followed  in  Ex  parte  Clarke, 
100  U.   S.   399,  25   L.   Ed.   715. 

In  the  territories. — See  the  title  TER- 
RITORIES. 

35.  Dennison  v.  United  States,  168  U.  S. 
241,   246,   42    L-    Ed.    453. 

36.  For  drawing  affidavits  of  super- 
visor as  to  the  actual  performance  of  the 
services  for  which  compensation  is 
claimed  by  them,  and  administering  the 
oath  and  drawing  the  jurat  to  such  affi- 
davit, compensation  has  been  allow 
United  States  v.  McDermott,  140  U.  S. 
151,  ::.">    L.    Ed.   391. 

37.  United  Stat.-  y.  McDermott,  140 
U.  S.    151,  :'.:.    L.   Ed.  391. 

38.  United  State-  v.  McDermott,  no  U. 
S.    151,    L54,  :■■:>  L.   Ed.  391;   United   Stat 
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a  part  of  the  records  of  his  office;39  for  filing  and  caring  for  special  reports  of 
supervisors,  which  are  a  proper  part  of  the  records  of  the  office;40  for  filing 
recommendations  for  appointments,  but  not  recording  and  indexing  them;41  and 
for  auditing  claims  and  drawing  pay  rolls  of  supervisors  of  election  for  their 
claims  lot  service.42  The  chief  supervisor  of  elections  is  not  entitled  to  charges 
for  docketing  fees,  notifying  supervisors  of  their  appointments,  for  mileage  and 
attendance  upon  court,  nor  per  diem  charges  for  attendance  thereon.49  Al- 
though the  president  may  have  authority  to  regulate  the  length  of  service  and 
compensation  of  a  special  deputy  marshal  or  of  a  supervisor  of  elections;  such 
regulation  manifestly  cannot  have  a  retroactive  effect,  so  as  to  invalidate  a  claim 
fur   services  performed  before  they   were  in  existence.45 

C.  Authority  and  Duty — 1.  To  Receive  and  Count  Votes. — The  duties  of 
the  officers  of  elections  are  to  receive  the  votes  and  ascertain  and  disclose  the 
result  of  the  election  after  inspection  of  the  ballots  cast.40 

2.  To  Maintain  Order  at  Poles. — The  duties  of  special  deputies,  who  are 
appointed  by  the  marshal  to  aid  and  assist  the  supervisors  of  election,  are  fixed 
by  §§  2021.  2022  and  2023.  They  are  in  general  to  keep  the  peace,  support  and 
protect  the  supervisors  of  the  election  in  the  discharge  of  their  duties,  preserve 
order,  to  arrest  and  take  into  custody  any  person  offending  against  the  law,  and 
brino-  such  person  so  arrested  forthwith  before  a  commissioner  for  examination.4' 

3.  Of  Sta:  '  IFFicERS  at  Federal  Elections. — Congress,  instead  of  passing 
laws  for  the  election  of  its  members  from  the  stales  and  territories  under  the 


V.  Poinicr.  140  U.  S.  160,  163,  35  L.  Ed. 
Dennison  v.  United  Suites,  168  U. 
S.  241,  243,  42  L.  Ed.  453;  United  States 
v.  Barber.  140  U.  S.  164,  35  L.  Ed.  396; 
United  States  v.  Allred,  155  U.-  S.  591, 
596,  39  L.   Ed.   273. 

But  making  copies  of  applications  from 
different  cities  for  the  appointment  as  su- 
pervisors, to  be  annexed  to  the  reports 
made  to  the  judge,  1950  folios  at  15  cents 
a  folio.  $279.50  not  allowed  under  Rev. 
Stat..  §  2012.  Dennison  v.  United  States, 
168  U.  S.  241,  243,  42   L,  Ed.  453. 

39.  Dennison  v.  United  State-,  168  U. 
S  241,  245,  42  L-  Ed.  453;  United  States 
:■  Poinier,  140  U.  S.  160.  35  L.  Ed.  395; 
United  State,  v.  Jones,  134  U.  S.  483,  33 
L.  Ed.  1007;  Sherman  v.  United  States, 
155   U.    S.    673,    678,   39    L-    Ed.   307. 

"The  petitioner  was  entitled  to  ten  cents 
for  filing  and  caring  for  every  paper  to 
be  filed  by  him;  but  he  does  not  thereby 
become  entitled  to  a  separate  fee  for  en- 
tering and  indexing  them."  Dennison  :•. 
United  States,  168  U.  S.  241,  248.  42  L. 
Ed.   453. 

Making,  entering  and  indexing  records, 
such  as  mail  lists  containing  supervisors' 
names  and  post  office  addresses,  should  be 
disallowed.  Dennison  v.  United  States, 
168    U.   S.   241,  248,    12    I..   Ed.   453. 

Entering  and    indexing  pay  rolls   of   su- 
pervisors   of    election    and    certifying    the 
ie   to   the   marshal,   not   allowed.    Den- 
nison  V.   United  States,   168  U.   S.   241,  246, 
r:  !..   Ed 

Entering    and    indexing    applications    of 

persons   applying   to   be   appointed    super- 

i<  m,  etc.,  disallowed.    !  )enni- 

5on   v.    United    State-.    168    U.    S.   241.   247, 

153,  distinguishing  Uni<    '  ° 
V.   Poinicr,  140  U.   S     160,  35   L.   Ed.   395. 


Entering  and  indexing  the  oaths  of  su- 
pervisors and  special  deputy  marshal,  not 
allowed.  Dennison  v.  United  States,  16? 
U.    S.   241.   247,    I'1   L.    Ed,    153. 

Xo    compensation    allowed    for    making 
copies  of  list  of  voters  nor  for  arranging 
names   in   alphabetical   order.     Sherman   t 
United    States,    155    U.    S.    673,   684,    39    L 
Ed.  :;»:. 

40.  United  States  v.  Poinier,  140  U.  S. 
160,    35    L.    Ed.    395. 

But  the  entering  and  indexing  them  was 
an  unnecessary  burden  upon  the  govern- 
ment. Dennison  v.  United  States,  168  U. 
S.   241,  245,   42   L.    Ed.   453. 

41.  United  States  v.  Poinier,  140  U.  S. 
160,  35  L.   Ed.  395. 

42.  Dennison  v.  United  States,  168  U. 
S.   241,  246,  42    L.   Ed.   453. 

43.  United  States  v.  McDermott.  140  U. 
S.  151,  35  L.  Ed.  391;  United  States  <- 
Davis,  132  U.  S.  334,  33  L.  Ed.  390;  United 

ites  v.  McMahon,  164  U.  S.  81,  41  L. 
Ed.    357. 

45.  United  Srates  v.  Davis,  132  U.  S. 
334,  336,  33  L.  I'd.  390.  See  the  title  MAR- 
TIAL LAW. 

46.  Connors  v.  United  States,  158  U. 
S.    408,    4  1').    39    L.    Ed.    1033. 

The  only  duty  of  inspectors  of  an  elec- 
tk>n  is  to  receive  and  count  the  votes  <>t 
citizens,  designated  by  law  as  voters,  who 
have  already  become  qualified  to  vote  at 
the  election.  United  States  v.  Reese,  92 
U.  S.  214,  216,  23  L  Ed.  563. 

Jn  the  territories. — See  the  title  TER- 
RITORIES. 

47.  United  States  v.  McMahon.  164  U. 
S.  Bl,  B4,  41  L  Ed.  357.  But  see  Fed 
Stat.,  vol.  :.'.  p.  826. 
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supervision  of  its  own  officers,  has  remitted  to  the  state  officers  the  duty  of  pro- 
viding for  such  elections.48 

D.  Actions  against.— The  circuit  court  of  the  United  States  has  jurisdic- 
tion of  an  action  brought  against  election  officers  of  a  state  to  recover  damages 
for  refusing  to  accept  the  plaintiff's  vote  for  a  member  of  congress,48  and  the 
supreme  court  of  the  United  States  has  jurisdiction  to  issue  a  writ  of  habeas 
corpus  to  inquire  into  the  imprisonment  of  an  election  officer,  in  custody  under 
a  statute  claimed  to  be  unconstitutional.50 

VII.    Notice  of  Elections. 

A.  Necessity  for. — For  treatment  of  this  subject  see  elsewhere.53 

B.  Publication. — An  order  of  court,  directing  publication  of  notice  of  an 
election  for  five  weeks  previous  thereto,  is  to  be  construed  to  require  a  publi- 
cation  in  each  of  the  five  weeks.52 

C.  Proof  of  Notice.— Any  statement  on  the  records  of  the  county  may  be 
competent  evidence  of  notice  of  an  election.53 

VIII.  Conduct  of  Elections. 

The  members  of  congress  and  the  president  of  the  United  States  shall  be 
elected  by  exercise  of  the  free  votes  of  the  electcrs.53a  The  act  of  congress 
which  authorizes  the  deputy  marshals  to  keep  the  peace  at  such  elections  is  not 
unconstitutional.54 

IX.  Result  of  Elections. 

A.  Ascertaining  Result. — The  result  is  necessarily  to  be  determined  by 
counting  the  ballots  cast  ;55  which,  in  the  absence  of  a  statutory  inhibition,  may 
be  done  at  a  place  other  than  the  one  where  the  ballots  were  cast.50  The 
mode  of  contesting  elections  is  part  of  the  machinery  for  ascertaining  the  re- 
sult thereof.57 

B.  Proportion  of  Votes  Necessary  for  Election. — By  the  requirement  of 
a  majority  of  legal  voters  for  an  election,  is  meant  a  majority  of  the  le°-al  voters 
actually  voting  at  the  election,  held  after  notice  given,  regardless  of  all   voters 

vassed  by  the  proper  officers,  and  an  or- 
der been  made  by  the  county  court  for 
a  subscription  to  the  municipal  bonds  in 
accordance  with  the  terms  of  the  order 
for  the  election,  it  may  be  presumed  that 
proper  notices  of  the  election  were  siven. 
Knox  County  v.  Ninth  Nat.  Bank.  147  U 
S.   91,   97.   37   L.    Ed.   93. 

53a.  Ex  parte  Yarbrough,  110  U  S  651 
66-2.   28    L.    EH.    274. 

54.  Ex  parte  Siebold,  100  U.  S  371  37' 
25    L.    Ed.    717. 

55.  St.   Joseph   Tp.   v.    Rogers.   16  Wall. 
644.   664.    21    L.    Ed.    328;    County   of   Cass 
V.   Johnston,   95   U.    S.    360,  369,   24    L     Ed 
416. 

56.  Under  the  laws  of  Tennessee,  it  was 
not  a  violation  of  duty  imposed  upon  the 
judges  and  officers  of  election,  for  them, 
when  the  polls  were  closed,  to  remove  the 
ballot  box  from  the  place  where  the  same 
was  held,  and  the  ballots  cast,  to  another 
place  for  the  purpose  of  opening  the  ^aid 
ballot  box.  rcadine  aloud  the  names  of 
the  persons  appearing  on  each  ballot  and 
ascertaining  the  result  of  such  election. 
United  v.  Brewer.  139  U  5 
285.  35   I..    Ed.   190. 

57.  Taylor  ;•.  Beckham.  178  U.  S.  548, 
577.  it  1.  Ed  1187.  See  po?t,  "Contest 
of  Elections,"  X. 


48.  Where  a  member  of  congress  is 
elected  from  a  state,  he  is  voted  for  under 
the  direction  of  the  same  officers,  before 
whom  ballots  are  cast  for  a  great  num- 
ber of  state  and  local  officers.  The  same 
judges,  inspectors  and  clerks  preside  and 
■conduct  the  election  for  all  these  different 
offices.  In  re  Coy,  127  U.  S.  731,  751,  32 
L.   Ed.   274. 

49.  Wiley  v.  Sinkler.  179  U.  S.  58,  45 
L.  Ed.  84;  Giles  V.  Harris,  189  U.  S.  475, 
491.  47  L-  Ed.  909,  dissenting  opinion  of 
Brewer.    J. 

50.  Ex  parte  Clarke.  100  U.  S.  399,  403. 
25  L.  Ed.  715;  Ex  parte  Siebold.  100  U. 
S.  371.  25  L.  Ed.  717.  See  the  title  HA- 
BEAS CORPUS. 

51.  See  the  title  MUNICIPAL. 
COUNTY.  STATE  AND  FEDERAL 
SECURITIES.  And  see  Board  of 
Comm'rs  r.  Aspinwall.  21  How.  539,  544, 
16  L.  Ed.  208;  St.  Joseph  Tp.  v.  Rogers, 
16  Wall.  644.  665.  21  L.  Ed.  328;  Super- 
visors v.  Schenck,  5  Wall.  772,  783,  18  L. 
Ed.    556. 

52.  Knox  County  v.  Ninth  Nat.  Bank. 
147   U.    S.   91.   37   L.    Ed.   93. 

53.  Knox  County  v.  Ninth  Nat.  Bank. 
147   U.    S.    91.   98.    37    L.    Ed     ^ 

Presumotion  of  notice. — Where  an  elec- 
tion has   been   held,  the  votes    cast     can- 
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who  absent  themselves.58  Such  absentees  are  presumed  to  assent  to  the  ex- 
pressed will  of  the  majority  of  those  voting,  unless  the  law  providing  for  the 
election  otherwise  declares.59 

X.    Contest  of  Elections. 

A.  In  General. — See  ante,  "Ascertaining  Result,"  IX,  A.  Each  state  has 
the  power  to  prescribe  the  manner  in  which  titles  to  offices  of  officer  shall  be 
tried;  and,  where  controversies  over  the  election  of  state  officers  have  reached 
the  state  courts  and  been  there  determined  in  accordance  with  the  state  constitu- 
tion and  laws,  the  cases  must  necessarily  be  rare  in  which  the  interference  of  this 
court  can  properly  be  invoked ;  but,  when  the  trial  is  in  the  courts  it  is  a  "case," 
and,  if  a  defense  is  interposed  under  the  constitution  or  laws  of  the  United 
States,  and  is  overruled,  then,  as  in  any  other  case  decided  by  the  highest  court 
of  a  state,  the  supreme  court  of  the  United  States  has  jurisdiction  by  writ  of 


error 


60 


B.  Evidence. — See  the  title  Deposition,  ante,  p.  321. 

C.  Appeal. — See  the  title  Appeal  and  Error,  vol.  1,  p.  669. 

XI.     Offenses  against  Election  Laws. 

A.  In  General. — Crimes  against  the  ballot  have  become  so  numerous  and 
so  serious  that  the  attention  of  all  legislative  bodies  has  been  turned  with  anx- 
ious solicitude  to  the  means  of  preventing  them,  and  to  the  object  of  securing 
purity  in  elections  and  accuracy  in  the  returns  by  which  their  result  is  ascer- 
tained.61 

B.  In  Violation  of  Statute. — Before  a  man  can  be  punished  for  violation 
of  an  election  law,  his  case  must  be  plainly  and  unmistakably  within  the  stat- 
ute.62 Under  §  17  of  the  election  laws  of  Pennsylvania  of  February  15,  1799, 
it  is  not  a  crime  to  threaten  a  judge  of  elections  who  asks  illegal  questions,  con- 
cerning defendants  aiding  the  British  in  the  Revolutionary  War.63 

C.  Intent  to  Defraud. — Though  no  evil  intent  is  shown  in  an  election  fraud 
to  have  been  specifically  aimed  at  the  returns  of  the  vote  for  a  congressman,  the 


58.  St.  Joseph  Tp.  v.  Rogers,  16  Wall. 
644,  664,  21  L-  Ed.  328;  County  of  Cass  v. 
Johnston,  95  U.  S.  360,  24  L.  Ed.  416; 
Daviess  County  v.  Huidekoper,  98  U.  S. 
98,  25  L.  Ed.  112;  Douglass  v.  Pike 
County,  101  U.  S.  677,  25  L.  Ed.  968;  Car- 
roll County  v.  Smith,  111  U.  S.  556,  28  L. 
Ed.  517;  Knox  County  v.  Ninth  Nat.  Bank, 
147  U.  S.  91,  99,  37  L.  Ed.  93. 

A  requirement  for  a  two-thirds  of  the 
qualified  voters  at  an  election,  does  not 
require  an  assenting  vote  of  two-thirds  of 
the  whole  number  enrolled  as  qualified  to 
vote,  but  only  two-thirds  of  those  ac- 
tually voting  at  the  election  held  for  the 
purpose.  Carroll  County  v.  Smith,  111 
U.  S.  556,  28  L.  Ed.  517;  Douglass  v.  Pike 
County,  101  U.  S.  677,  25  L-  Ed.  968. 

In  absence  of  legislation. — "This  we  un- 
derstand to  be  the  established  rule  as  to 
the  effect  of  elections,  in  the  absence  of 
any  statutory  regulation  to  the  contrary." 
County  of  Cass  v.  Johnston,  95  U.  S.  360, 
368,   369,   24   L-   Ed.    416. 

59.  Carroll  County  v.  Smith,  111  U.  S. 
556,   563,   28   L.    Ed.    517. 

"Any  other  rule  would  be  productive  of 
the  greatest  inconvenience,  and  ouglit  not 
to  be  adopted."  County  of  Cass  v.  John- 
ston, 95  U.   S.   360,   369,  24  L.    Ed.   416. 

60.  Taylor  v.    Beckham,   178   U.   S.    548. 


571,   44    L.    Ed.    1187.      See,   also,    Boyd   V. 
Nebraska,   143  U.    S.    135,  36  L.   Ed.    103. 

"For  more  than  a  hundred  years  the 
constitution  of  Kentucky  has  provided 
that  contested  elections  for  governor  and 
lieutenant  governor  shall  be  determined 
by  the  general  assembly.  In  1799,  by  a 
committee,  'to  be  selected  from  both 
houses  of  the  general  assembly,  and 
formed  and  regulated  in  such  manner  as 
shall  be  directed  by  law;'  since  1850,  'by 
both  houses  of  the  general  assembly,  ac- 
cording to  such  regulations  as  may  be  es- 
tablished by  law."  The  highest  court  of 
the  state  has  often  held  and,  in  the 
present  case  has  again  declared,  that  un- 
der these  constitutional  provisions  the 
power  of  the  general  assembly  to  de- 
termine the  result  is  exclusive,  and  that 
its  decision  is  not  open  to  judicial  re- 
view." Taylor  v.  Beckham,  178  U.  S. 
548,   574,    44    L.   Ed.    1187. 

61.  In  re  Coy,  127  U.  S.  731,  755,  32  L. 
Ed.  274;  James  V.  Bowman,  190  U.  S.  127, 
142.  47  L.  Ed.  979;  In  re  Quarles,  158  U. 
S.    532,    536,   39    L.    Ed.    1080. 

62.  United  States  v.  Brewer,  139  U.  S. 
278,  288,  35  L.  Ed.  190;  James  v.  Bow- 
man.  190  U.  S.   127,    142,  47  L.    Ed.  979. 

63.  Commonwealth  v.  Gibbs,  4  Dall. 
253.  1  L.   Ed.  822. 
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statute  of  the  United  States  can  have  force,  so  far  as  the  infliction  of  a  penalty 
is  concerned ;  and  congress  has  power  to  provide  for  a  punishment  although 
no  intent  affecting  the  congressional  election  is  averred.04 

D.  Voting  for  Another. — Revised  Statutes,  §  5511,  makes  it  an  offense 
for  any  person  to  knowingly  personate  and  vote,  or  attempt  to  vote,  in  the  name 
of  another  person,  whether  living,  dead,,  or  fictitious,  at  an  election  fur  repre- 
sentative or  delegate  in   congress.65 

E.  Power  to  Legislate  against — 1.  Of  States. — The  state  legislature 
may  make  laws  ever  so  stringent  to  prevent  the  corrupt  use  of  money  in  elec- 
tions, or  in  political  matters  generally,  or  to  prevent  what  are  called  political  as- 
sessments on  government  employees,  or  any  other  exercise  of  undue  influence 
over  them  by  government  officials  or  others.00  Sections  5511  and  5514  of  the 
Revised  Statutes  were  passed  for  the  security  and  protection  of  elections  held 
for  representatives  or  delegates  in  congress,  and  do  not  impair  or  restrict  the 
power  of  the  state  to  punish  fraudulent  voting  in  the  choice  of  its  electors.07 
If,  in  voting  for  a  state  officer  at  an  election  of  state  and  federal  officers,  the 
defendant  knowingly  personated  and  voted  in  the  name  of  another,  it  was  an 
offense  against  the  state,  punishable  alone  by  the  state,  although  the  general  elec- 
tion at  which  he  voted  was  one  at  which  a  representative  in  congress  was 
chosen.08 

2.  Of  United  States — a.  In  General. — The  power,  under  the  constitution  of 
the  United  States,  of  congress  to  make  such  provisions  as  are  necessary  to  se- 
cure the  fair  and  honest  conduct  of  an  election  at  which  a  member  of  congress 
is  elected,  as  well  as  the  preservation,  proper  return,  and  counting  of  the  votes 
cast  thereat,  and,  in  fact,  whatever  is  necessary  to  an  honest  and  fair  certifica- 
tion of  such  election,  cannot  be  questioned.  The  right  of  congress  to  do  this, 
by  adopting  the  statutes  of  the  states,  and  enforcing  them  by  its  own  sanction-. 
is  conceded   to  be   established.09 


64.  In  re  Coy,  127  U.  S.  731,  753,  32  L. 
Ed.    274. 

"The  object  to  be  attained  by  these  acts 
of  congress  is  to  guard  against  the  danger, 
and  the  opportunity,  of  tampering  with 
the  election  returns,  as  well  as  against 
direct  and  intentional  frauds  upon  the 
vote  for  members  of  that  body.  The  law 
is  violated  whenever  the  evidences  con- 
cerning the  votes  cast  for  that  porpose 
are  exposed  or  subjected  in  the  hands  of 
improper  persons  or  unauthorized  in- 
dividuals to  the  opportunity  for  their 
falsification,  or  to  the  danger  of  such 
changes  or  forgeries  as  may  affect  that 
election,  whether  they  actually  do  so  or 
not,  and  whether  the  purpose  of  the  party 
guilty  of  thus  wresting  them  from  their 
proper  custody  and  exposing  them  to  such 
danger  might  accomplish  this  result."  In 
re  Coy,  127  U.  S.  731,  754,  32  L.  Ed.  274. 

"Tt  is  not  to  be  inferred  from  the  de- 
cision in  In  re  Coy,  127  U.  S.  731,  754, 
755,  32  L.  Ed.  274,  that  §  5511  is  applicable 
to  any  act  or  omission  of  duty  upon  the 
part  of  an  officer  of  election,  or  of  a 
voter  or  other  person,  except  such  act  or 
omission  of  duty  as  affected  or  might  af- 
fect the  integrity  of  the  election  for  a 
representative  in  congress.  The  con- 
spiracy charged  in  that  case  did  imperil 
the  integrity  of  the  vote  for  representa- 
tive in  congress,  because  the  returns  of 
the  election  related  to  representative  in 
congress   as   well   as   to   state   officers,   and 


were  liable  to  be  falsified  if  they  passed, 
before  certificates  of  election  were  is- 
sued, into  the  hands  of  unauthorized  per- 
sons. But  this  reasoning  has  no  applica- 
tion to  the  present  case.  Voting,  in  the 
name  of  another,  for  a  state  officer,  can- 
not possibly  affect  the  integrity  of  an 
election  for  representative  in  congress. 
With  frauds  of  that  character  the  national 
government  has  no  concern."  Blitz  v. 
United  States,  153  U.  S.  308,  314,  38  L. 
Ed.    725. 

65.  Blitz  v.  United  States,  153  U.  S. 
308,  312,  38  L.  Ed.  725.  See  post,  "Of 
States."  XI,  F,  1;  -Indictment-."  XI,  F; 
"Evidence,"  XI,   G. 

66.  Ex  parte  Curtis,  106  U.  S.  371,  378, 
27    L.    Ed.   232. 

67.  Ex  par~te  Siebold,  100  U.  S.  371,  25 
L.  Ed.  717;  In  re  Green,  134  U.  S.  377.  3S0. 
33  L.  Ed.  951;  In  re  Coy,  127  U.  S-  731, 
751.    32    L.    Ed.    274. 

Election  of  presidential  electors. — The 
states  have  power  to  punish  violation  of 
election  law  at  elections  of  presidential 
electors.  In  re  Coy,  127  U.  S.  731.  756, 
759,    32    L.    Ed.    274. 

68.  Blitz  v.  United  States,  153  U.  S.  308, 
313.    38    L.    Ed.    725. 

€9.     In   re  Cov,   127  U.  S.   731,  752,  32    L. 
Ed.    274.      See    Ex    parte    Si    bold,    100    U. 
S.    371,    25    I..    K<1     717;    Ex    parte    Clarke, 
100  U  S.  399.  25  L.  Ed.  7i:.:  United  St 
V.   Gale.   109  U.   S.   05.   27    1.     Ed     851 
also,  post,  "Punishment   by   United   State- 
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b.  Jurisdiction  of  Federal  Courts. — Sections  5512  and  5515  of  the  Revised 
Statutes,  prescribing  a  punishment  for  a  conspiracy  to  commit  an  offense  against 
the  laws  made  for  the  security  and  protection  of  the  elections  held  for  represent- 
atives and  delegates  to  congress,  confer  authority  to  punish  a  conspiracy  to  pre- 
vent or  interfere  with  that  security  on  the   federal  courts.70 

c.  Punishment  by  United  States  for  Violation  of  Adopted  State  Laws. — The 
federal  government  has  adopted  the  laws  of  the  different  states,  and  provided 
that  persons  who  violate  them  at  an  election,  where  a  member  of  congress  is 
voted  for,  shall  be  punished  by  the  provisions  of  the  statutes  of  the  United 
States  and  by  the  proceedings  in  the  federal  courts.71 

F.  Indictments.— An  indictment,  under  Rev.  Stat.,  §  5511,  for  knowingly 
personating  and  voting  under  the  name  of  another,  should  clearly  show  that  the 
accused  actually  voted  for  a  representative  in  congress,  and  not  simply  that  in 
voting  he  falsely  personated  another  at  a  general  election  at  which  such  repre- 
sentative was  or  could  have  been  chosen.72 

G.  Evidence. — Upon  examination  in  chief,  a  witness  for  the  prosecution 
stated  that  he  was  a  special  deputy  of  the  United  States  marshal  at  a  general 
election,  and  that  the  defendant  voted  twice.  The  defendant.  Blitz,  voted  twice 
at  the  poll.  Upon  cross-examination  he  was  asked,  "Why  did  you  not  arrest 
Blitz  when  you  saw  that  he  had  voted?"  Held,  this  question  was  clearly  ir- 
relevant, and  was  properly  excluded.73 


ELECTIVE  PRANCHISE.— See  the  title  Elections,  ante,  p.  721. 

ELECTORS. — See  the  title  Elections,  ante,  p.  721.  As  to  presidential 
electors,  see  the  title  President  of  the  United  States. 

ELECTRIC  LIGHT  COMPANIES. — See  cross  references  from  Electricity. 

ELECTRICITY. — See  the  titles  Eminent  Domain;  Evidence;  Master  and 
Servant;  Negligence;  Street  Railways;  Telegraphs  and  Telephones. 
As  to  the  impairment  of  a  contract  in  regard  to  electric  lights,  see  the  title 
Impairment  of  Obligation  of  Contracts.  As  to  exclusive  privilege  in  regard 
to  electric  lights,  see  the  title  Corporations,  vol.  4,  p.  780.  As  to  right  of  city 
to  erect  electric  light  plant,  see  the  title  Municipal  Corporations.  As  to 
regulation  of  electric  companies  by  a  city  under  authority  of  its  police  power, 
see  the  title  Municipal  Corporations.  As  to  laying  electric  wires  under  the 
streets  of  a  municipality,  see  the  title  Municipal  Corporations;  Streets  and 
Highways.  As  to  requiring  payment  of  expense  of  supervision,  see  the  titles 
Constitutional  Law,  vol.  4,  pp.  373,  374;  Due  Process  of  Law,  ante,  p.  499. 

ELECTRIC  RAILWAYS.— See   the  title  Street   Railways. 

ELECTRIC   SUBWAYS.— See  the  title  Street  Railways. 

ELECTROCUTION. — See  the  title  Sentence  and  Punishment.  As  cruel 
and  unusual  punishment,  see  the  title  Constitutional  Law,  vol.  4,  p.  515. 


for  Violation  of  Adopted  State  Laws." 
XI,  E,  2,  c.  And  see  the  title  CIVIL 
R IOHTS.  vol.  ::,  p.  817. 

Congress  has  power  to  punish  bribery 
at  elections  of  federal  officers.  James  v. 
Bowman,  190  TJ.  S.  127,  47  L.  Ed.  979. 
See  the  title  BRIBERY,  vol.  3,  p.  514. 

70.  In  re  Coy,  127  U.  S.  731.  751,  32  L. 
I'd.  374.  See  Ex  parte  Siebold.  100  U.  S. 
371,  25  L.  Ed.  717;  Ex  parte  Yarbroup;h, 
110  U.  S.  651,  28  L.  Ed.  274;  Oiles  v.  Har- 
ris, 189  U.  S.  475,  491,  47  L.  Ed.  909,  dis- 
senting opinion   of  Brewer,   T. 

71.  Tn  re  Coy,  127  U.  S.  731.  752.  32  L. 
I'd.  274.  See  ante,  "Of  United  States." 
' .  I .    E,    2. 

72.  Blitz  ?•.  United  States,  153  U.  S. 
308,    315,    38    L.    Ed.    725.     See    Connors   v. 


United  States,  158  U.  S.  408,  39  L  Ed. 
1033. 

The  first  count  charged  that  the  de- 
fendant knowingly  personated  and  voted, 
and  attempted  to  vote,  in  the  name  of  an- 
other person  to  the  grand  jurors  unknown, 
at  an  election  had  and  held  for  choice  of 
representative  in  the  congress  of  the 
United  States.  But  that  was  not,  except 
by  inference,  a  charge  that  the  defendant, 
in  fact,  voted  for  representative  in  con- 
gress. The  count  is  insufficient.  Blitz 
v.  United  States,  153  U.  S.  308,  318,  38 
L.  Ed.  725.  See  ante,  "Voting  for  An- 
other," XI,  D. 

73.  Blitz  ?•.  Unifed  States,  153  U.  S.  308, 
312,  38   L.   Ed.  725. 


EMBARGO.  731 

ELEEMOSYNARY  CORPORATION.— Eleemosynary  corporations  are  such 
as  are  constituted  for  the  perpetual  distribution  of  the  free-alms  and  bounty 
of  the  founder,  in  such  manner  as  he  has  directed  ;  and  in  this  class,  are  ranked 
hospitals  for  the  relief  of  poor  and  impotent  persons,  and  colleges  for  the 
promotion  of  learning  and  piety,  and  the  support  of  persons  engaged  in  literary 
pursuits.1 

ELEGIT. — See  the  title  Judgments  and  DECREES,  under  the  section  on  judg- 
ment liens. 

ELEVATED  RAILROADS.— See  the  title  Street  Railways.  See,  also,  the 
titles  Carriers,  vol.  3.  p.   556;    Eminent  Domain. 

ELEVATORS. — See  the  titles  Constitutional  Law,  vol.  4,  p.  1  ;  Inter- 
state and  Foreign  Commerce;  Police  Power;  Warehouses  and  Ware- 
housemen. As  to  state  regulation  of  charges,  see  the  titles  Interstate  and 
Foreign  Commerce;  Police  Power.  As  to  effect  of  contract  for  use  of  grain 
elevator  upon  commerce,  see  the  titles  Interstate  and  Foreign  Commerce. 
As  to  a  contract  made  by  a  railroad  company  to  deliver  a  certain  quantity  of 
grain,  see  the  title  Contracts,  vol.  4,  p.  5?2.  As  to  title  in  an  elevator  built  hy 
several  corporations,  see  the  title  Corporations,  vol.  4,  p.  621.  As  to  the  ques- 
tion of  equal  protection  of  laws  as  to  grain  elevators,  see  the  title  Constitu- 
tional Law,  vol.  4.  pp.  359.  378.  As  to  depriving  an  elevator  owner  of  his 
own  property  without  due  process  of  law,  see  the  title  Dug  Process  of  Law, 
ante,  p.  499.  As  to  including  an  elevator  in  a  mortgage  given  by  a  railroad,  see 
the  title  Mortgages  and  Deeds  of  Trust.  As  to  the  liability  of  the  government 
to  one  hurt  in  an  elevatcr  in  a  public  building,  see  the  title  United  States.  As 
to  condemnation  of  land  for  elevator,  see  the  title  Eminent  Domain.  As  to 
contract  to  deliver  grain  to  elevator,  see  the  titles  Contracts,  vol.  4,  p.  588. 

EMANCIPATION. — See  the  titles  Slavery  and  Involuntary  Servitude; 
Wills.  As  to  emancipation  of  children,  see  the  titles  Infants;  Parent  and 
Child. 

EMBANKMENT.— See  the  titles  Levees;  Railroads;  Waters  and  Water- 
courses. 

EMBARGO.— See  the  title  Embargo  and  Xonintercourse  Laws. 

1.  Dartmouth  College  v.  Woodward.  4  621;  RELIGIOUS  SOCIETIES;  TAXA- 
YVheat.  518,  668.   4  L.   Ed.   629.      See.  also,       TIOX. 

the    titles    CHARITIES,    vol.    3,    p.    675;  As  to  vested  riehts  of  beneficiaries,  see 

COLLEGES  AND  UNIVERSITIES,  vol.      the  title  CONSTITUTIONAL  L  \\V.  vol. 
3,   p.    867;    CORPORATIONS,    vol.    4,    p.       4.    p.    427.      See,    also,    the    title    HOSPI- 
TALS AND  ASYLUMS. 


EMBARGO  AND  NONINTERCOURSE  LAWS. 

BY    CLAUDE   R.    YARDLEY. 

I.    Scope  of  Title,  733. 
II.    Definition  and  Purpose,  733. 

A.  Defined.  733. 

B.  Object  of  Embargo  and  Nonintercourse  Laws,  733. 

HI.    Power  to  Enact,  734. 

IV.    Operation  and  Effect,  734. 

A.  Duration.  734. 

B.  Suspension,  734. 

V.  Violations  of  Embargo  and  Nonintercourse  Laws,  734. 

A.  Vessels  Subject  to  Laws,  734. 

B.  Acts  Constituting  a  Violation,  735. 

1.  In   General,  735. 

2.  Specific  Acts,  735. 

a.  Transportation  of  Articles  to  Foreign   Ports,  735. 

b.  Driving  of  Living  Cattle,  735. 

c.  Importation  of  Wine.  735. 

d.  Transfer  of  Goods  from  One  Vessel  to  Anotber,  735. 

d.  Loading  Vessel   without   Inspection   by   Revenue  Officer,  736. 

f.  Departure  of  Vessel  from  Port,  736. 

g.  Voyage  Prohibited  by  Embargo  and  Nonintercourse  Laws,  736. 

(1)  Vessels  Bound  to  a  Lnited  States  Port,  736. 

(2)  Vessels  Coming  from  British  Ports,  736. 

C.  Excuses  for  Violations  of  Acts,  736. 

1.  Entry  into  Port  to  Save  Vessel,  736. 

2.  Putting  into   Port   for  Instructions,  737. 

3.  Carried  into  Port  by  Force,  737. 

VI.  Detaining  and  Seizing  of  Vessels,  737. 

A.  Right  to  Detain  or   Seize  Vessel,  737. 

B.  Right  to  Unload  Cargo,  738. 

C.  Right  to  Detain  Cargo,  738. 

D.  Liability   for  Improper  Seizure,  738. 

VII.    Forfeitures  and  Penalties,  738. 

A.  Forfeiture  Imposed  by  Statute,  738. 

B.  Enforcement   of  Forfeitures  and   Penalties.  738. 

1.  Officers  Compelled  to  Ascertain  Forfeiture,  738. 

2.  Amendment  of  Pleadings,  739. 

3.  Verdict,  739. 

4.  Decree,  739. 

5.  Effect  of  Repeal  or  Expiration  of  Law,  739. 

6.  Remission  of  Penalty,  739. 

7.  Distribution  of  the  Proceeds,  740. 

Vni.    Evidence,   740. 

A.  Admissibility.  740. 

B.  Weight  and   Sufficiency,   740. 

IX.    Embargo  Bonds,  740. 

A.   Necessity  of  Giving  Bond.  740. 

I  732) 
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B.  Time  of   Giving   Bond,  741. 

C.  Conditions,  741. 

D.  Defenses,   741. 

E.  Persons  Entitled  to  Penalty,  741. 

X.    Remedies  for  Wrongful  Seizure,   741. 

CROSS    REFERENCES. 

See  the  titles  Abandoned  and  Captured  Property,  vol.  1,  pp.  1,11;  Inter- 
national Law  ;  Prize  ;  War. 

As  to  the  effect  of  a  violation  of  the  embargo  and  nonintercourse  laws  on 
a  policy  of  insurance,  see  the  title  Marine  Insurance.  As  to  the  forfeiture  of 
a  vessel  because  engaged  in  the  slave  trade,  see  the  title  Slavery  and 
Involuntary  Servitude.  As  to  the  forfeiture  of  a  vessel  for  engaging  in 
the  coasting  trade  without  first  obtaining  a  license,  see  the  title  Ships 
and  Shipping.  As  to  actions  in  admiralty  for  violation  of  embargo 
and  nonintercourse  laws,  see  the  title  Admiralty,  vol.  1,  p.  164.  As  to 
the  right  of  jury  trial  in  an  action  to  forfeit  a  vessel  for  violation  of  the  em- 
bargo and  nonintercourse  act,  see  the  title  Admiralty,  vol.  1,  pp.  176,  177.  As 
to  the  jurisdiction  of  federal  courts  in  cases  of  seizure  and  forfeitures  for  vio- 
lations of  the  nonintercourse  and  embargo  acts,  see  the  titles  Admiralty  vol 
1,  p.  139,  148;  Courts,  vol.  4,  p.  864. 

I.    Scope  of  Title. 

It  is  the  purpose  of  this  title  to  treat  only  those  cases  which  arose  under  laws 
which  were  passed  by  the  congress  of  the  United  States  in  the  latter  part  of  the 
eighteenth  century  and  beginning  of  the  nineteenth,  which  were  termed  em- 
bargo and  nonintercourse  acts.  All  cases  arising  under  the  nonintercourse  act 
of  1861  and  1862  as  well  as  all  questions  of  trading  with  an  enemy  during  the 
time  of  war  or  transactions  in  the  enemy's  country,  are  cross-referred  to  in  the 
title  War. 

II.    Definition  and  Purpose. 

A.  Defined. — An  embargo  has  been  defined  to  be  a  temporary  regulation,  de- 
signed for  the  protection  of  commerce,  though,  for  a  time,  it  may  suspend  it.1 
And  it  has  also  been  defined  to  be  "a  prohibition  to  sail."2 

B.  Object  of  Embargo  and  Nonintercouse  Laws. — It  was  the  object  of 
the  embargo  act  passed  in  January.  1808,  to  lay  an  embargo  upon  all  the  ves- 
sels of  the  United  States  and  to  prevent  the  transportation  of  any  article  what- 
ever of  the  United  States  to  any  foreign  port  or  place.3 


1.  Defined. — Pennsylvania  v.  Wheeling, 
etc..  Bridge  Co..  18  How.  421,  439,  15  L. 
Ed.  435;  Scott  v.  Sandford,  19  How.  393, 
542.    15    L.    Ed.    691. 

2.  The  William  King,  2  Wheat.  148,  153, 
4   L.   Ed.   206. 

3.  Object  of  laws. — The  Paulina's  Cargo, 
7  Cranch  52,  60,  3  L.  Ed.  266;  Gibbons  v. 
Ogden,  9  Wheat.   1,   191,  6   L.   Ed.  23. 

"The  universally  acknowledged  power 
of  the  government  to  impose  embargoes 
must  also  be  considered  as  showing  that 
all  America  is  united  in  that  construction 
which  comprehends  navigation  in  the 
word  commerce.  Gentlemen  have  said,  in 
argument,  that  this  is  a  branch  of  the-  war- 
making  power,  and  that  an  embargo  is  an 
instrument  of  war,  not  a  regulation  of 
trade.  That  it  may  be,  and  often  is,  used 
as  an  instrument  of  war.  cannot  be  de- 
nied. An  embargo  may  be  imposed  for 
the  purpose  of  facilitating  the  equipment 
or  manning  of  a  fleet,   or  for  the  purpose 


of  concealing  the  progress  of  an  expedi- 
tion preparing  to  sail  from  a  particular 
port.  In  these,  and  in  similar  cases,  it  is 
a  military  instrument,  and  partakes  of  the 
nature  of  war.  But  all  embargoes  are 
not  of  this  description.  They  are  some- 
times resorted  to  without  a  view  to  war, 
and  with  a  single  view  to  commerce.  In 
such  case,  an  embargo  is  no  more  a  war 
measure  than  a  merchantman  is  a  ship  of 
war  because  both  are  vessels  which  navi- 
gate the  ocean  with  sails  and  seamen. 
When  congress  imposed  that  embargo 
which,  for  a  time,  engaged  the  attention 
of  every  man  in  the  United  States,  the 
avowed  object  of  the  law  was  the  pro- 
tection of  commerce  and  the  avoiding  of 
war.  By  its  friends  and  its  enemies,  it 
wzs  treated  as  a  commercial,  not  as  a 
war  measure."  Gibbons  v.  Ogden.  9 
Wheat.    I.    191.  0  L.    Ed.  »3. 

v  n  embargo,  though  not  an  act   of  war, 
is    frequently    resorted    to    as    preliminary 
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III.    Power  to  Enact. 

The  power  which  congress  has  to  pass  laws  regulating  commerce  between 
l/nited  Stales  and  foreign  countries,  includes  the  power  to  pass  laws  laying  em- 
bargoes  which   suspend  commercial   intercourse.4 

IV.    Operation  and  Effect. 

A.  Duration. — Act  of  1809. — The  nonintercourse  act  of  March  1st,  180lJ, 
was  in  force  between  the  2d  of  February  and  2d  of  March,  1811,  by  virtue  of  ttie 
president's  proclamation  of  November  2d,   1810."' 

B.  Suspension. — By  a  proclamation  of  the  president  issued  in  1812,  the 
effect  of  the  embargo  and  nonintercourse  act  was  suspended  as  to  vessels  coming 
from  part  in  Great  Britain  in  consequence  of  the  supposed  repeal  of  the  British 
order  in  council.6 

V.    Violations  of  Embargo  and  Nonintercourse  Laws. 

A.  Vessels  Subject  to  Laws. — The  embargo  and  nonintercourse  acts  1796. 
1800  and  1808  seem  to  have  applied  only  to  vessels  owned  or  hired  by  citizens 
or  residents  of  .the  United   Slates,  and   they  did  not  impose  any  liability  upon 


to  a  declaration  of  war,  and  may  be 
treated  under  certain  circumstances  as  a 
sufficient  casus  belli.  Louisiana  v.  Texas, 
176   U.    S.    1,   27,   44    L.    Ed.   347. 

4.  Power  to  enact. — Scott  v.  Sandford, 
19  How.  393,  542,  15  L.  Ed.  G91;  Gibbons 
v.  Ogden,  9  Wheat.  1,  191,  6  L.  Ed.  23; 
Pennsylvania  v.  Wheeling,  etc.,  Bridge 
Co.,  18  How.  421.  439,  15  L.  Ed.  435; 
United  States  v.  Marigold,  9  How.  560, 
566,    13    L-    Ed.    257. 

"During  the  existence  of  the  embargo, 
in  the  year  1808,  it  was  contended  that, 
under  the  commercial  power,  an  embargo 
could  not  be  imposed,  as  it  destroyed 
commerce.  But  it  was  held  otherwise;  so 
that  the  constitutionality  of  a  regulation 
of  commerce  by  congress  does  not  de- 
pend upon  the  policy  and  justice  of  such 
an  act,  but  generally  upon  its  discretion. 
An  embargo  is  a  temporary  regulation, 
and  is  designed  for  the  protection  of  com- 
mer  ugh,  for  a  time,  it  may  suspend 

it."  Ivania      v.      Wheeling,      etc., 

Bridge  Co.,  18  How.  421,  439,  15  L.  Ed. 
435.  See,  generally,  the  title  INTER- 
STATE AND   FOREIGN  COMMERCE. 

5.  Duration  of  act  of  1809.— The  Brig 
Aumra,  7  Cranch  382,  3  L,  Ed.  378;  The 
Hoppet,  7  Cranch  389,  3  L.  Ed.  380;  The 
Schooner  Anne,  7  Cranch  570,  3  L.  Ed. 
442. 

6.  Suspension  by  proclamation. — The 
Mary  and  Susan,  l  Wheat.  25,  4  L.  Ed. 
21  ;    The    Mary,    9    Cranch    120,    3    L.    Ed. 

The  president's  instructions  of  August 
26th.  is  12.  prohibiting  the  interruption  of 
vessels  coming  from  Great  Britain,  in 
consequence  of  the  supposed  repeal  of 
the  British  orders  in  council,  must  have 
been  actually  known  to  the  command 
of  vessels  of  war.  at  or  before  the  seizure, 
in  order  to  invalidate  captures  mad--  con- 
trary  to    the    letter    and    spirit    of    the    in- 


structions. The  Mary  and  Susan,  1  Wheat. 
25,   4   L.    Ed.    27. 

An  American  vessel  sailing  from  Eng- 
land in  August,  1812,  in  consequence  ©. 
the  repeal  of  the  British  orders  in  council, 
and  compelled  by  dangers  of  the  seas,  t< 
put  into  Ireland,  where  she  was  neces- 
sarily detained  until  April,  1813,  when  she 
sailed  again  for  the  United  States,  under 
the  protection  of  a  British  license,  beiu.L; 
captured  on  the  voyage  by  an  American 
privateer,  was  protected  by  the  president'- 
instructions  of  the  28th  of  August,  1812. 
The  continuity  of  the  voyage  was  not 
broken.  The  Mary,  9  Cranch  126,  3  L.  Ed. 
678. 

The  authority  was  given  to  the  presi- 
dent by  the  act  of  June  4,  1794,  to  lay  an 
embargo  on  all  ships  and  vessels  in  the 
ports  of  the  United  States,  "whenever,  in 
his  opinion,  the  public  safety  shall  so  re- 
quire,'' and  under  regulations,  to  be  con- 
tinued or  revoked,  "whenever  he  shall 
think  proper;"  by  the  act  of  February  9, 
1799,  to  remit  and  discontinue,  for  the 
time  being,  the  restraints  and  prohihi 
which  congress  had  prescribed  witli  re- 
spect to  commercial  intercourse  with  the 
French  Republic,  "if  he  shall  deem  it  ex- 
pedient and  consistent  with  the  interest 
of  the  United  States,"  and  "to  revoke 
such  order,  whenever,  in  his  opini<  n,  the 
interest  of  the  United  States  shall  re- 
quire;" by  the  act  of  December  19,  1306, 
to  suspend,  for  a  named  time,  the  opera- 
tion of  the  non-importation  act  of  the 
same  year,  "if  in  his  judgment  the  public 
interest  should  require  it;"  by  the  act  of 
May  1.  1810,  to  revive  a  former  act.  as  to 
Greal  Britain  or  France,  if  either  country 
had  not  by  a  named  day  so  revoked  or 
modified  its  edict-  as  not  "to  violate  the 
neutral  commerce  of  the  United  States." 
Union  Bridge  Co.  v.  United  States,  204  U. 
S.   364,  380,  51    L.   Ed.   523. 
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vessels  of   the   United   States   sold   bona   tide  to    foreigners  residing  out   of   the 
United   States." 

B.  Acts  Constituting  a  Violation— 1.  In  Gi-xkkal— To  prevent  evasions 
of  the  embargo  act  of  1808,  certain  acts,  which  did  not  in  themselves  amount  to  a 
breach  of  the  embargo,  but  which  might  lead  to  it,  were  successively  prohibited, 
under  such  penalties  as  the  wisdom  of  congress  prescribed.  Those  acts  be- 
came criminal,  and  subjected  the  person  to  such  punishment  as  the  law  inflicted. 
It  was  held,  that  in  ascertaining  what  they  were,  the  court  must  search  for  the 
intent  of  the  legislature,  guided  by  those  rules  which  the  wisdom  of  ages  had 
sanctioned.8  The  violation  of  the  embargo  act  was  not  complete  until  the  ar- 
rival of  the  vessel  in  a  foreign  port.9 

2.  Specific  Acts — a.  Transportation  of  Articles  to  Foreign  Ports.— By  the 
embargo  act  of  1803,  the  transportation  of  any  article  whatever  from  the  United 
States  to  my   foreign   port  or  place  was  prohibited.1" 

b.  Driving  of  Living  Cattle. — It  was  held,  that  the  driving  of  living  fat  oxen 
on  foot  is  not  a  transportation  thereof,  within  the  true  intent  and  meaning  of  the 
act  of  July  6,  1812,  prohibiting  American  vessels  from  proceeding  to  or  trading 
with   the  enemies  of  the  United   States  and   for  other  purposes.'1 

C.  Importation   of   JVine. — Wines,   the   produce  of  France,   imported   into   the 
United  States,  before  the  nonintercourse  act  180!),  re-exported  to  a  Danish  island 
there  sold  to  a  merchant  of  that  place,  and   thence  exported  to  New  Orlean^ 
luring  the  operation  of  that  act  of  congress,  were  liable  to  forfeiture   under  th-t 
law.12 

d.  Transfer  of  Goods  from  One  Vessel  to  Another. — It  was  no  offense  a°-ain-t 
the  embargo  law  to  take  goods  out  of  one  vessel  and  put  them  into  another,  in  a 
port  of  the  United  States,  unless  it  were  with  an  intent  to  export  them.13 


7.     Vessels   arrived   in   United   States. — 

Sands  v.  Knox,  3  Cranch  499.  2  L.  Ed. 
r.11;  The  Good  Catharine,  7  Cranch  349, 
3  L.  Ed.  367;  The  Charming  Betsy,  2 
Cranch   64.   2   E-   Ed.   208. 

An  American  vessel,  sold  in  a  Danish 
island,  to  a  person  who  was  born  in  the 
United  States,  but  who  had  bona  fide  be- 
come a  burgher  of  that  island,  and  sailing 
from  thence  to  a  French  island,  in  June, 
1800,  with  a  new  cargo  purchased  by  her 
new  owner,  and  under  the  Danish  flag,  was 
not  liable  to  seizure,  under  the  noninter- 
course law  of  27th  of  February,  1800.  The 
Charming  Betsy,  2  Cranch  64,  2  L.  Ed. 
208. 

A  vessel  of  the  United  States,  cap- 
tured, condemned,  sold,  and  purchased  by 
her  former  master,  a  citizen  of  the  United 
States,  who  obtains  a  Danish  burgher's 
brief,  and  who  cleared  out  of  a  port  of 
the  United  States,  as  a  Dane,  is  a  foreign 
vessel,  within  the  fifth  section  of  the  act 
of  January  9th.  1808,  supplementary  to 
the  embargo  act,  although  she  was  really 
owned  by  a  citizen  of  the  United  States. 
The  Good  Catharine,  7  Cranch  349,  3  L. 
Ed.    367. 

8.  Acts  constituting  violation. — The 
Paulina's  Cargo,  7  Cranch  52,  60,  3  L.  Ed. 
266. 

If  an  American  vessel  be  captured  on  a 
circuitous  voyage  to  the  United  Staler, 
in  a  former  part  of  which  voyage  she  had 
been  guilty  of  conduct  subjecting  her  to 
confiscation,  though  at  the  time  of  cap- 
ture  she  is  committing  no   illegal  act,  she 


must     be     condemned.      The     Joseph       8 
Cranch   451,   3    L.    Ed.   621. 

9.  When  complete.— The  Eliza,  7 
Cranch   113,    115,  3   L.    Ed.   286. 

10.  Transporting  article  to  foreign 
ports.— The  Paulina's  Cargo,  7  Cranch  52, 
60,   3    L,    Ed.   266. 

Qua?re°  Whether,  under  the  first  and 
second  embargo  laws  of  1807  and  1808,  a 
registered  vessel,  which  had  a  cleara: 
from  one  port  to  another  of  the  Urn 
States,  was  liable  to  condemnation  for 
going  to  a  foreign  port?  The  Short 
Staple,- 9   Cranch   55,   3   L.    Ed.   655. 

11.  Driving  cattle. — United  States  v. 
Sheldon.  2  Wheat.  119,  4  L.   Ed.  199. 

Under  the  act  of  July  6th.  1812.  "to  pro- 
hibit American  vessels  from  proceeding 
to  or  trading  with  the  enemies  of  the 
United  States,  and  for  other  purposes," 
held,  that  living  fat  oxen.  etc..  are  articles 
of  provision  and  munitions  of  war,  within 
the  true  intent  and  meaning  of  the 
United  Stan  -  v.  Sheldon.  2  Wheat.  119,  t 
L.  Ed.  inn. 

12.  Importation  of  wine. — The  Hoppet. 
7  Cranch   389,  .".   T,.   Ed.   380. 

13.  Transfer  of  cargo. — The  Juliana.  6 
Cranch  :i:.'7,  3  L.  Ed.  238;  The  Paulina's 
Cargo,  7  Cranch   :.:.'.  ::    l„    Ed.   266. 

The  third  section  of  the  ad  ■  rress 

of  the  9th  of  January.  L808,  which  pro- 
hibited tlie  trans-shipment  of  goods  from 
vessel  to  another,  did  not  include  the 
"case  of  a  vessel  lading  in  port,  by  means 
of  river  craft,  etc  Tin-  Paulina's  Car-... 
7   Cranch    52.   3    L.    Ed.    266. 

The    bond   given    by    such    vessel    is    tha* 
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e.  Loading  Vessels  without  Inspection  by  Revenue  Officer. — The  second  sec- 
tion of  the  act  of  congress  of  the  25th  of  April,  1808,  did  not  require  a  permit 
to  lade  any  vessel,  nor  authorize  the  forfeiture  and  condemnation  of  the  vessel 
or  cargo,  for  lading  without  the  inspection  of  a  revenue  officer;  the  only  pen- 
alty for  such  lading  being  the  denial  of  a  clearance.14 

f.  Departure  of  Vessel  from  Port. — The  departure  of  a  vessel  from  the  wharf 
of  a  port,  and  proceeding  a  mile  and  a  half  therefrom,  with  intent  to  go  to  sea, 
w  as  not  a  departure  from  the  port,  within  the  meaning  of  the  third  section  of  the 
supplementary  embargo  act  of  January  19th,  1808,  if  the  vessel  had  not  actually 
gone  out  of  the  port,  before  seizure.15 

g.  Voyage  Prohibited  by  Embargo  and  Noni titer course  Lazes — (1)  Vessels 
Bound  to  a  United  States  'Port. — The  embargo  act  of  April,  1808,  related  only 
to  vessels  ostensibly  bound  to  some  port  in  the  United  States.16 

(2)  Vessels  Coming  from  British  Ports. — The  nonintercourse  act  of  the 
18th  of  April,  1818,  c.  65,  prohibited  the  coming  of  British  vessels  to  the  ports 
of  the  United  States,  from  a  British  port  closed  against  the  commerce  of  the 
United  States,  either  directly,  or  through  an  open  British  port;  but  it  did  not 
prohibit  the  coming  of  such  vessels  from  a  British  closed  port,  through  a  foreign 
port  where  the  continuity  of  the  voyage  was  broken.17 

C.  Excuses  for  Violations  of  Acts — 1.  Entry  into  Port  to  Save  Vzsssl. 
— A  vessel  was  held  to  be  excused  for  violation  of  the  embargo  and  noninter- 
course acts,  where  her '  condition  became  such  during  the  voyage,  either  by 
stress  of  weather  or  otherwise,  as  to  produce  upon  the  mind  of  the  master  a  well- 
grounded  apprehension  that  in  case  she  did  not  put  into  the  port,  there  was 
danger  of  the  loss  of  the  vessel  with  the  cargo  and  lives  of  the  crew.18     But 


she  will  not  be  employed  in  any  foreign 
trade.  This  exemption  from  the  neces- 
sity of  relanding  the  cargo  proves  the 
intention  of  the  legislature  that  such  craft 
might  be  employed  in  lading  vessels.  This 
employment  is  not  contrary  to  the  pro- 
visions of  either  the  original  or  supple- 
mental act.  If,  then,  the  May  Flower  had 
transshipped  her  cargo  in  the  port  in 
which  she  was  laden,  it  is  apparent,  that 
no  part  of  the  law  would  have  been  vio- 
lated. The  Paulina's  Cargo,  7  Cranch  52, 
66,   3   L.   Ed.   2G6. 

14.  Loading  without  inspection. — The 
Paulina's  Cargo,  7  Cranch  52,  3  L.  Ed. 
266. 

15.  Leaving  port. — The  Active,  7  Cranch 
100,   3    L.    Ed.   282. 

16.  Bound  to  American  port. — Otis  v. 
Walter,  2  Wheat.  18,  4  L  Ed.  174. 

17.  Coming  from  British  ports. — The 
Pitt,   8  Wheat.   371,   5   L.    Ed.   639. 

If  a  British  ship  come  from  a  foreign 
port  (not  British)  to  a  port  of  the  United 
Slates,  the  continuity  of  the  voyage  is  not 
i  roken,  and  the  vessel  is  not  liable  to  for- 
feiture,  under  the  act  of  April  13th,  1818, 
c.  65,  by  touching  at  an  intermediate 
British  closed  port,  from  necessity,  and  in 
order  to  procure  provisions,  without  trad- 
ing then\  The  Frances  and  Eliza,  8 
Wheat.   398,  5    L.   Ed.  045. 

The   owners   of   a    ship    being    American 

citizens   are  equally  guilty  of  trading  with 

enemy,    whether   that    trade   were   car- 

1    on    between    a    British    port    and    the 

United    States,  or   between   such  port   and 

any  foreign  nation.     The  Rugen,  1  Wheat. 

74.  4   L.    Ed.   37. 


18.     Going   into    port   to    save    vessel. — 

The  New  York,  3  Wheat.  59,  68,  4  L.  Ed 
333;  Hallett  v.  Jenks,  3  Cranch  210,  211, 
2'  L.   Ed.  414. 

A  vessel  belonging  to  citizens  of  the 
United  States,  in  the  year  1799,  driven  by 
distress  into  a  French  port,  and  obliged 
to  land  her  cargo,  in  order  to  make  re- 
pairs, and  prevented  by  the  officers  of 
the  French  government  from  relading  her 
original  cargo,  and  from  taking  anything 
in  exchange  but  produce  or  bills,  misrht 
purchase  and  take  away  such  produce, 
without  incurring  the  penalties  of  the 
nonintercourse  act  of  June  13th,  1798. 
And  such  voyage  was  not  illegal,  so  as  to 
avoid  the  insurance.  Hallett  v.  Jenks,  3 
Cranch  210,  211,  2  L.   Ed.   414. 

The  yEolus  left  Liverpool,  without  be- 
ing furnished  with  a  chart  of  Havana,  or 
the  coast  adjacent,  and  two  days  after  her 
departure,  the  master  was  ordered  by  the 
supercargo  to  proceed  off  the  port  of 
Wiscasset.  which  was  accordingly  done, 
and  all  idea  of  going  to  Havana,  if  any 
were  ever  entertained,  appears,  from  that 
moment,  was  abandoned;  and  she  was  ac- 
cordingly found,  after  a  boisterous  and 
long  winter's  passage,  in  a  high  latitude, 
off  the  American  coast.  It  was  held,  that 
this  was  a  violation  of  the  embargo  and 
nonintercourse  acts  sufficient  to  warrant 
its  condemnation.  The  ^Eolus,  3  Wheat. 
392,   405,  4   L.    Ed.  418. 

Where    an     American    vessel    was    cap- 
tured   by    a    French    cruiser    and    she,    to- 
gether with  her  cargo,  was   destroyed,  and 
French   cruiser   afterwards    captured   a 
British    vessel    which    she     gave      to      the 
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where  a  vessel  was  loaded  with  the  intention  of  violating  the  law,  the  fact  that 
she  was  forced  in  port  by  a  stress  of  weather,  would  not  relieve  her  of  the  pen- 
alties   for   violating   the   law.19 

2.  Putting  into  Port  for  Instructions. — Under  the  nonintercourse  law, 
a  vessel,  in  March,  1811,  had  no  right  to  come  into  the  waters  of  the  United 
States  to  inquire  whether  she  might  land  her  cargo.20  But  she  might  lie  off 
the  coast  to  receive  instructions   from  the  owners.21 

3.  Carried  into  Port  by  Force.— If  the  vessel  was  actually  and  bona  fide 
carried  by  force  to  a  foreign  port,  she  was  not  liable  to  forfeiture  for  violation  of 
the  nonintercourse  laws.22  But  where  this  defense  was  fictitious  it  would  not 
excuse.23 

VI.    Detention   and   Seizure   of  Vessels. 

A.  Right  to  Detain  or  Seize  Vessel.— In  seizures  under  the  embargo  laws, 
the  law  itself  is  a  sufficient  justification  to  the  seizing  officer,  where  the  discharge 
of  duty  is  the  real  motive,  and  not  the  pretext,  for  detention  ;  and  it  is  not  nec- 
essary to  show  probable  cause.24  Under  the  embargo  act  of  the  25th  of  April, 
1808,  c.  170,  §  11,  the  collector  was  protected,  in  the  honest  exercise  of  his  dis- 
cretion, in  detaining  a  vessel,  and  securing  both  vessel  and  cargo,  until  an  actual 
termination  of  the  voyage.25  But  a  seizure,  after  the  termination  of  the  voyage, 
was  unjustifiable;  and  no  further  detention  of  the  cargo  was  lawful,  than  what 
was  necessarily  dependent  on  the  detention  of  the  vessel.26 


master  and  crew  of  the  first  vessel,  it  was 
held,  that  the  master  and  crew  of  the  first 
vessel  could  bring"  the  second  vessel  into 
a  port  of  the  United  States  without  vio- 
lating the  nonimportation  acts,  though 
part  of  the  cargo  consisted  of  articles 
which  were  prohibited  by  law  from  being 
imported.  The  Adventure,  8  Cranch  221, 
3    L.    Ed.    542. 

19.  Intention  to  violate  law. — The  New 
York,   3   Wheat.    59,   64,    4    L.    Ed.    333. 

If  the  articles  in  question  -were  taken 
on  board,  with  the  intention  of  importing 
the  same  into  the  United  States  in  viola- 
tion of  the  embargo  act,  and  with  the 
owner's  or  master's  knowledge,  a  forfei- 
ture of  the  vessel  must  be  the  conse- 
quence, whether  she  were  forced  in 
by  stress  of  weather  or  not;  and  even  if 
no  such  intention  existed,  at  the  time  of 
loading  at  Jamaica,  the  same  consequence 
will  attach  to  the  goods,  if  it  shall  appear 
that  the  coming  in  of  the  vessel  was  vol- 
untarv  on  the  nart  of  the  master.  The 
New  York,  3  Wheat.   59.  64,  4  L.   Ed.  333. 

20.  Gcing  into  port  for  instructions. — 
The  Penobscot,  7  Cranch  336,  3  L.  Ed. 
369. 

21.  Lying  off  coast. — The  Fanny's 
Cargo,  9  Cranch   181,  3  L.  Ed.  698. 

Under  the  nonintercourse  act  of  1809,  a 
\  :ssel  from  Great  Britain  had  a  right  to 
lie  off  the  coast  of  the  United  States,  re- 
ceive instructions  from  her  owners  in  New 
York;  and  if  necessary,  to  drop  anchor, 
and  in  case  of  a  storm,  to  make  a  harbor; 
and  if  prevented  by  a  mutiny  of  her  crew 
from  putting  out  to  sea  again,  might  wait 
in  the  waters  of  the  United  States  for 
orders.  The  Fanny's  Cargo,  9  Cranch 
181,  ::  L,  Ed.  69s. 

22.  Taken  in  port  by  force. — The  Wil- 
liam King,  2  Wheat.   148,  4  L.   Ed.  206. 

5  T7  S  Knn- 47 


23.  Fictitious  defense.— The  William 
King,   2   Wheat.   148,  4  L.   Ed.   206. 

Where  the  court  was  of  opinion,  that 
under  the  facts  and  circumstances  of  the 
case,  the  capture  under  which  it  was  al- 
leged the  vessel  was  compelled  to  go  to  a 
foreign  port,  was  fictitious  and  collusive. 
It  was  held,  that  the  decree  of  condemna- 
tion in  the  court  below  would  be  affirmed. 
The  William  King,  2  Wheat.  148,  4  L-  Ed. 
206. 

24.  Right  to  detain  vessel. — Otis  v. 
Walter,  2  Wheat.   18,  4   L.    Ed.   174. 

25.  May  exercise  honest  judgment. — 
Otis  v.   Walter,   11  Wheat.  192,  6  L.  Ed.  452. 

Whether  the  voyage  has  terminated  was 
a  question  of  fact,  and  if  the  voyage  be 
colorably,  but  not  really,  terminated,  the 
collector  could  detain  the  vessel,  if  he 
had  an  honest  suspicion.  Otis  v.  Walter, 
11  Wheat.  192,  6   L.   Ed.   452. 

Under  the  11th  section  of  the  embargo 
act  of  April  25th,  1808,  the  collector  was 
justified  in  detaining  a  vessel,  by  his 
honest  opinion  that  there  was  an  inten- 
tion to  violate  or  evade  the  provisions  of 
the  embargo  laws.  Tt  was  not  necessary 
for  him  to  show  that  his  suspicion  was 
reasonable.  Crowell  v.  McFadon,  8 
Cranch  94,   3   L.    Ed.   490. 

26.  After  termination  of  voyage. — Otis 
v.   Walter,  2  Wheat.    18,    l    U    Ed.    17 1 

By  the  11th  section  of  the  act  of  \pril 
25th,  1808,  the  collector  had  no  right  to 
detain  a  vessel  and  cargo,  after  her  ar- 
rival at  her  port  of  destination,  under  a 
suspicion  that  she  intended  to  violate  the 
ei  ibargo;  and  such  detention  could  not  be 
justified  by  instructions  from  the  secre- 
tary of  the  treasury,  r.or  by  the  confirma- 
tion of  the  president.  Otis  v.  Bacon,  7 
C    inch    5  19,   3   L.    Ed.    44*. 

Under    the    embargo   act   of   April    25th, 
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B.  Right  to  Unload  Cargo. — A  collector  who  had  detained  under  an  honest 
suspicion  what  was  intended  to  violate  the  embargo  act  of  1808,  had  a  right  to 
unload  the  cargo  and  cause  it  to  be  landed  with  the  consent  of  the  master  or  the 
agent  of  the  owner.  And  if  it  appeared  to  him  during  the  detention  of  the 
vessel  that  it  would  tend  to  the  security  and  preservation  of  the  property  to  un- 
load it.  he  could  do  so  without  such  consent  if  he  did  it  at  his  own  expense,  and 
if  the  property  was  not  lost  or  injured  in  consequence  of  such  landing,  the  act  of 
unloading  could  not  be  regarded  as  a  conversion  of  the  property.27 

C.  Right  to  Detain  Cargo. — Where  a  seizure  was  made,  under  the  11th  sec- 
tion of  the  embargo  act  of  April  1808,  it  was  determined,  that  no  power  was 
given  by  law,  to  detain  the  cargo,  if  separated  from  the  vessel,  and  that  the 
owner  had  a  right  to  take  the  cargo  out  of  the  vessel,  and  to  dispose  of  it  in  any 
way  not  prohibited  by  law ;  and  in  case  of  its  detention,  to  bring  an  action  of  re- 
plevin  therefor,   in   the  state  court.28 

D.  Liability  for  Improper  Seizure. — If  there  was  no  reasonable  ground  of 
suspicion  that  a  vessel  was  trading  contrary  to  the  nonintercourse  law  of  1800, 
the  commander  of  a  United  States  ship  of  war,  who  seized  and  sent  her  in,  was' 
liable   for   damages.29 

VII.    Forfeitures  and  Penalties. 

A.  Forfeiture  Imposed  by  Statute. — The  embargo  acts  provided  for  the 
forfeiture  of  Aemrican  vessels  which  departed  from  port  in  violation  of  their 
provisions.30  And  for  violation  of  some  of  their  provisions,  a  forfeiture  of  the 
cargo  was  also  imposed.31  But  such  cargo  was  not  liable  to  forfeiture,  unless  it 
belonged  to  the  master,  owner  or  a  mariner  of  the  vessel.32 

B.  Enforcement  of  Forfeitures  and  Penalties — 1.  Officers  Compelled 
to  Ascertain  Forfeiture. — Where  a  seizure  was  made  under  the  embargo  act 
of  1808,  and  the  seizing  officer  refused  to  institute  proceedings  to  ascertain  the 
forfeiture,  it  was  held,  that  the  district  court  could,  upon  the  application  of  the 
aggrieved  party,  compel  the  officer  to  proceed  to  adjudication,  or  to  abandon  the 
seizure.33 


1808,  c.  170,  if  a  vessel,  not  actually  ar- 
riving at  her  port  of  original  destination, 
excite  an  honest  suspicion  in  the  mind  of 
the  collector,  that  her  demand  for  a  per- 
mit to  land  the  cargo  was  merely  color- 
able, this  is  not  a  termination  of  the 
voyage,  so  as  to  preclude  the  right  of  de- 
tention. Otis  v.  Walter.  6  Wheat.  583,  5 
L.  Ed.  336;  Otis  v.  Walter,  2  Wheat.  18, 
4    L.    Ed.    174. 

It  is  not  indispensable  to  the  termina- 
tion of  a  voyage,  that  the  vessel  should 
arrive  at  the  terminus  of  her  original 
destination;  but  it  may  be  produced  by 
stranding,  stress  of  weather,  or  any  other 
cause  inducing  her  to  enter  another  port, 
with  a  view  to  terminate  her  voyage  bona 
fide.  Otis  v.  Walter,  2  Wheat.  18,  4  L. 
Ed.    174. 

27.  Unloading  of  cargo. — Otis  v.  Walter, 
6   Wheat.    583,    591,    5    L.    Ed.    336. 

28.  Right  to  detain  cargo. — Slocum  v. 
Mayberry,  2  Wheat.  1.  4  L.  Ed.  169. 

29.  Liability  of  naval  officer. — The 
Charming  Betsy,  2  Cranch  64,  2  L.  Ed. 
208. 

30.  Forfeiture  imposed  by  statute. — The 
William  King,  2  Wheat.  148,  4  L.  Ed.  206; 
The  Eliza,  7  Cranch  113,  3  L.  Ed.  286; 
United  State-  ,-  I960  Bags  of  Coffee,  8 
Cranch  398,  3   L.   Ed.  I 

A    vessel    which    has    proceeded    to    a 
f.,n  ign  port,  contrary  to  the  embargo  act 


of  January  9th,  1808,  is  liable  to  be  seized, 
upon  her  return,  although  that  act  gives 
a  penalty  of  double  her  value,  in  case  she 
should  not  be  seized.  The  Eliza,  7 
Cranch  113,  3  L.   Ed.  286. 

Under  the  embargo  act  of  the  22d  of 
December,  1807,  the  words  "an  embargo 
shall  be  laid,"  not  only  imposed  upon  the 
public  officers  the  duty  of  preventing  the 
departure  of  registered  or  sea-letter  ves- 
sels, on  a  foreign  voyage,  but  conse- 
quently, rendered  them  liable  to  forfei- 
ture, under  the  supplementary  act  of  the 
9th  of  January,  1808.  The  William  King, 
2  Wheat.   148,  4   L.   Ed.  206. 

31.  Forfeiture  of  cargo. — United  States 
V.  1960  Bags  of  Coffee,  8  Cranch  398,  3  L. 
Ed.  602;  The  Active,  7  Cranch  100,  3  L. 
Ed.   282. 

The  forfeiture  of  goods,  for  violation 
of  the  nonintercourse  act  of  March  1st, 
1809,  takes  place  upon  the  commission  of 
the  offense,  and  avoids  a  subsequent  sale 
to  an  innocent  purchaser,  although  tri 
may  have  been  a  regular  permit  for  land- 
ing the  goods,  and  although  the  duties 
may  have  been  paid.  United  States  v, 
L960  Bags  of  Coffee,  8  Cranch  398,  3  L. 
Ed.    602. 

32.  Property   of  owner  of  vessel. — The 
Active,  t  Cranch  100,  3  L.  Ed.  282. 

33.  Must  ascertain  forfeiture. — Slocum 
v.   Mayberry,  2   Wheat.   1,  4  L.   Ed.   169. 
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2.  Amendment  of  Pleadings. — Where  the  evidence  was  sufficient  to  show 
a  breach  of  the  embargo  act  of  1809,  but  the  information  was  not  sufficiently 
certain  to  authorize  a  decree,  it  was  held,  the  supreme  court  would  remand  die 
cause  to  the  circuit  court,  with  directions  to  allow  the  information  to  be 
amended.34 

3.  Verdict. — Upon  an  indictment  for  putting  goods  on  board  a  carriage, 
with  intent  to  transport  them  out  of  the  United  States,  contrary  to  the  act  of 
January  9th,  1809,  the  punishment  of  which  offense  is  a  fine  of  four  times  the 
value  of  the  goods,  it  is  not  necessary  that  the  jury  should  fine  the  value  of  the 

„~~j„ as 


goods.35 


4.  Decree. — Where  a  decree  of  condemnation  for  violation  of  the  nonimporta- 
tion act,  rendered  in  the  district  court  and  affirmed  in  the  circuit  court  was  also 
affirmed  in  the  supreme  court,  it  was  held,  that  the  supreme  court  should  allow 
damages  at  the  rate  of  six  per  cent,  on  the  amount  of  the  appraised  value  of  the 
cargo,  with  interest  from  the  time  the  decree  of  condemnation  was  rendered  in 
the  circuit  court.36  The  supreme  court,  in  reversing  a  sentence  of  forfeiture 
under  the  nonimportation  acts,  will  not  order  the  money  to  be  repaid,  but  will 
9 ward  restitution  of  the  property,  as  if  no  sale  had  been  made.37 

5.  Effect  of  Repeal  or  Expiration  of  Law. — Where  a  sentence  was  pro- 
nounced under  the  embargo  and  nonimportation  act,  and  subsequent  to  the  sen- 
tence the  case  was  appealed  to  the  supreme  court,  and  while  pending  there  the 
acts  were  repealed  or  expired  by  limitation  of  time,  it  was  held,  that  no  sen- 
tence of  condemnation  would  be  pronounced  in  the  appellate  court.38 

6.  Remission  of  Penalty. — Authority  to  Remit. — The  secretary  of  the 
treasury  has  authority,  under  the  remission  act  of  the  3d  of  March,  1797,  c.  361 
to  remit  a  forfeiture  or  penalty  occurring  under  the  revenue  laws,  at  any  time 
before  or  after  a  final  sentence  of  condemnation  or  judgment  for  the  penahv, 
until  the  money  is  actually  paid  over  to  the  collector  for  distribution.  Such  re- 
mission extends  to  the  shares  of  the  forfeiture  or  penalty,  to  which  the  officers 
of  the  customs  are  entitled,  as  well  as  to  the  interest  of  the  United  States.39  And 
such   remission  may  be   set  up  by  the  United   States  marshal  as  a  justification 

34.  Amendment  of  pleadings. — The  Ed-       etc..   R.   Co.,  3    How.   534,   535,   552,   11    L 
ward,  1  Wheat.  261,  4  L.  Ed.  86.  Ed.   714;    Confiscation   Cases,  7   Wall.   454^ 

35.  Verdict.— United  States  v.   Tyler,  7       19   L.   Ed.  196. 

Cranch  285,  3   L.   Ed.  344.  The    duty   of   the    collector,    in    superin- 

36.  Decree.— The    Diana,    3    Wheat.    58,     '  tending  the  collection  of  the  revenue,  and 
4  L    Ed    333  •      mak,n8w   seizures    for    supposed    viola- 

_„".'.  r  wl     r>     u  i         tions   of  law,   is   onerous   and   full   of   per- 

.  r7'  RTSSTT0f  ¥?Po\T  RaC       '       PIexit^  if  he  seizes  ™V  goods,  it  is  atPhis 

6  Cranch  329,  3  L,  Ed.  239.  own     peri, .     and     he     ;«.     condemnable     ;n 

38.    Repeal  of  law.— The   General   Pink-  damages   and  costs,  if  it   should   turn   out. 

ney,    3    Cranch    281,    3    L.    Ed.    101;    The  upon  the  final  adjudication,  that  there  was' 

Rachel,  6  Cranch  329,   3  L.   Ed.  239.  no   probable    cause    for    the    seizure;    as    a 

If  the  law  under  which  the  sentence  of  just   reward  for  his  diligence,  and  a  corn- 
condemnation    was    pronounced,     be      re-  pensation  for  his  risks — at  once  to  stimu- 

pealed   after   sentence   in  the  court  below,  iate  his  vigilance  and  secure  his  activity 

and  before  final  sentence  in  the  appellate  the  laws  of  the  United  States  have 
court,  no  sentence  of  condemnation  can  awarded  to  him  a  large  share  of  the  pro- 
be pronounced,  unless  some  special  pro-  cecds  of  the  forfeiture.  Rut  his  right  by 
vision  be  made  for  that  purpose  by  stat-  the  seizure  is  but  inchoate;  and  although 
ute.  The  General  Pinkney,  3  Cranch  281,  the  forfeiture  may  have  been  justly  in- 
3    L.    Ed.    101.  curred.   yet   the    government    has   reserved 

No    sentence    of    condemnation    can    be  to   itself  the   right   to   release   it,   either   in 

affirmed,  if  the  law  under  which   the   for-  whole  or  in   part,  until   the   proceeds   have 

feiture    accrued    has    expired,    although    a  i,een    actually    received     for    distribution; 

condemnation    and    sale    had    taken    place,  and   in    thai    event,   and    fo    that    extent,    it 

and  the  money  had  been  paid  oyer  to  the  displaces   the   right   of   the   collector;    such' 

United    States,    before    the    expiration    of  was  the  decision  of  this  court,  in  the  case 

the  law.     The  Rachel,  6  Cranch  329,  3   L.  of  the  United  States  v    Morris,  10  Wheat 

Ed.   239.  246,    6    T..     Ed.    314:     McLane    v.    United 

?9.    United   States  V.   Morris.   10   Wheat.  States  6   Pet.    104,  8  L.   Ed.  4  i:: 
246,  6  L.   Ed.  314;   Maryland  v.   Baltimore, 
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for  levying  an  execution  to  enforce  the  penalty.40  But  where  a  portion  of  the 
penalty  is  reserved  by  the  secretary  of  the  treasury  as  a  condition  of  the  remis- 
sion, the  custom  officers  are  entitled  to  a  share  of  the  portion  reserved.0 

7.  Distribution  of  the  Proceeds. — Where  a  sentence  of  condemnation  has 
been  finally  pronounced,  in  a  case  of  seizure,  the  supreme  court,  as  an  incident  to 
the  possession  of  the  principal  cause,  Las  a  right  to  proceed  to  decree  fi  distribu- 
tion oi  the  proceeds,  according  to  the  terms  prescribed  by  law;  and  it  is  a  familiar 
practice,  to  institute  proceedings  for  the  purpose  of  such  distribution,  whenever 
a  doubt  occurs  as  to  the  rights  of  the  parties,  who  are  entitled  to  share  in  the 
distribution.42 

VIII.  Evidence. 

A.  Admissibility. — Whether,  on  the  trial  of  a  vessel  for  violation  of  the 
law  prohibiting  intercourse  with  certain  ports  in  St.  Domingo,  evidence  be  ad- 
missible, that  other  vessels  belonging  to  the  same  owner,  were  at  the  same  pro- 
hibited port,  at  the  same  time,  as  a  circumstance  tending  to  discredit  the  evidence 
of  distress  set  up  as  an  excuse  for  going  to  such  prohibited  port,  has  been  con- 
sidered  but  not   decided.43 

B.  Weight  and  Sufficiency. — The  evidence  of  that  necessity  which  will 
excuse  a  violation  of  the  embargo  laws  must  be  very  clear  and  positive.44  In 
a  prosecution  against  a  vessel  for  violation  of  the  nonintercourse  act,  it  has  been 
held,  that  it  was  not  necessary  to  adduce  positive  testimony  of  identity  of  the 
vessel.  It  was  sufficient  if  there  was  enough  to  satisfy  the  judicial  mind.45  It 
was  held  that  circumstantial  evidence  was  sufficient  to  prove  a  violation  of  the 
nonintercourse  act  of  1809,  although  the  master  and  crew  of  a  vessel  testified 
that  there  had  been  no  violation  of  such  act,  but  that  what  appeared  to  be  a 
violation  was  due  to  distress  of  weather,  and  necessary  to  save  the  vessel  from 
shipwreck.40  On  an  information  for  a  forfeiture  under  the  nonintercourse  act 
of  1809,  where  the  claimants  assume  the  onus  probandi,  the  rule  is,  not  to  acquit, 
unless  the  defense  be  proved  beyond  a  reasonable  doubt.47 

IX.    Embargo  Bonds. 

A.  Necessity  of  Giving  Bond. — Under  the  third  section  of  the  act  of  con- 
gress of  the  28th  of  June,  1809,  every  vessel  bound  to  a  foreign  permitted  port 
was  obliged  to  give  a  bond,  with  condition  not  to  proceed  to  any  port  with  which 
commercial  intercourse  was  not  permitted,  nor  to  trade  with  such  port.48     And 


40.  United   States  v.    Morris*   10  Wheat. 
246,   6   L.    Ed.   314. 

In  a  plea  of  justification  by  the  marshal, 
for  not  levying  an  execution,  setting  forth 
a  remission  by  the  secretary  of  the 
treasury,  of  the  forfeiture  or  penalty  on 
which  the  judgment  was  obtained,  it  is 
irv  to  set  forth  the  statement 
of  facts  upon  which  the  remission  was 
founded.  United  States  v.  Morris,  10 
Whi  .it     246,    6    L.    Ed.    314. 

41.  McLane  v.  United  States,  6  Pet.  404, 
8    L.    lid.    443. 

The   ship    Good   Friends,  and   her   cargo 
of  British  merchandise,  owned  by  Stephen 
Girard,  a  citizen  of  the  United  States,  was 
:ed   by   the    collector   of   the    Delaware 
rict,  "ii   the    19th   of  April,   1812,   for  a 
violation    of    the    nonintercourse    laws    of 
the   United   States,  then  in   force;   the   ship 
and    cargo   were   condemned    as    forfei 
in    the    district    and    circuit    courts    of    the 
I1       war<     di-trict;    on    the    29th    of    July, 
181  ress  passed   an  "act   f<  i    the   re- 

lief  of   the    owners  of  the   Good    Friends, 


etc.,"  and  a  remission  of  the  forfeiture 
was  granted  by  the  secretary  of  the 
treasury,  under  the  authority  of  that  act, 
with  the  exception  of  a  sum  equal  to  the 
double  duties  imposed  by  an  act  of  con- 
gress passed  on  the  1st  of  July,  1812. 
The  collector  was  entitled  to  one  moiety 
of  the  whole  amount  reserved  by  the 
secretary  of  the  treasury,  as  the  condition 
of  the  remission.  McLane  v.  United 
States.  6  Pet.  404,  8   L.   Ed.  443. 

42.  McLane  v.  United  States,  6  Pet.  404, 
8    L.    Ed.   443. 

43.  Evidence  of  violations  by  other  ves- 
sels of  same  owner. — The  Betsey  and 
Charlotte,   4  Cranch  443,   2  L,   Ed.   673. 

44.  Must  be  clear  and  positive. — The 
James    Wells.    7    Cranch    22,   3    L.    Ed.   256. 

45.  Sufficient  to  satisfy  judicial  mind. — 
The  Jane.  7  Cranch  3«3,  3  L   Ed.  372. 

46.  Circumstantial  evidence. — The  Strug- 
gle. 9   ('ranch   71,  3   L    Ed.  660. 

47.  Evidence  necessary  to  acquit. — The 
Ship   Octavia,    l    Wheat     20,   4    L.    Ed.   :.' 

48.  Necessity     of     giving     bond. — The 
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the  right  of  the  collector  to  refuse  a  clearance  altogether  included  that  to  exact 
a   bond.49 

B.  Time  of  Giving  Bond.— A  bond  taken  by  virtue  of  the  first  section  of  the 
embargo  law  of  January  19th,  1808,  was  not  void,  although  taken  by  consent  of 
parties,  after  the  vessel  had  sailed.""' 

C.  Conditions. — If  a  vessel  be  driven  by  stress  of  weather  to  the  West 
Indies,  and  the  cargo  there  detained  by  the  government  of  the  place,  this  is  such 
a  casualty  as  comes  within  the  exception  of  "dangers  of  the  seas,"  in  the  condi- 
tion of  an  embargo  bond.31 

D.  Defenses. — To  an  action  of  debt  for  the  penalty  of  an  embargo  bond,  it 
is  a  good  plea,  under  the  act  of  congress  of  the  12th  of  March,  1808,  §  3,  that  the 
party  was  prevented  from  relanding  the  goods  in  the  United  States,  by  unavoid- 
able accident.52  It  is  a  good  defense  to  an  action  upon  an  embargo  bond,  that  it 
was  given  for  more  than  double  the  value  of  the  vessel  and  cargo,  and  that  the 
master  was  constrained  to  execute  it,  by  the  refusal  of  a  clearance/'" 

E.  Persons  Entitled  to  Penalty. — The  personal  representatives  of  a  deceased 
collector  and  surveyor,  and  not  their  successors  in  office,  were  entitled  to  that 
portion  of  the  penalty  of  a  bond  taken  under  the  embargo  act  of  1807  which 
is,  by  law.  to  be  distributed  among  the  revenue  officers  of  the  district  where  it 
was  incurred.  There  being  no  naval  officer  in  the  district,  the  division  was 
adjudged  to  be  made  in  equal  proportions  between  the  collector  and  surveyor.54 

X.    Remedies  for  Wrongful  Seizure. 

And  if  the  seizure  of  a  vessel  under  the  embargo  act  be  finally  adjudged  wrong- 
ful, and  without  probable  cause,  the  party  may  proceed,  at  his  election,  by  a 
suit  at  common  law,  or  in  the  instance  court  of  admiralty,  for  damages  for  the 
illegal   act.55 


EMBASSADOR. — See  the  title  Ambassadors  and  Consuls,  vol.  1,  p.  273. 


Edward.   1   Wheat.   261,   4   L.   Ed.   86;  The 
Richmond,   9   Cranch   102,  3   L.   Ed.   670. 

The  nonintercourse  act  of  28th  of  June, 
1809,  which  required  a  vessel  bound  to  a 
permitted  port  to  give  bond  in  double  the 
amount  of  vessel  and  cargo  not  to  go  to 
a  prohibited  port,  was  applicable  to  a 
vessel  sailing  in  ballast.  The  Richmond, 
9  Cranch   102,   3   L.    Ed.   670. 

49.  United  States  v.  Mora,  97  U.  S.  413, 
24    L,.    Ed.    1013. 

50.  Time  when  given. — Speake  v.  United 
States.   9   Cranch   28.   3   L.   Ed.    645. 

"It  is  argued  by  the  plaintiffs  in  error, 
that  the  act  of  congress  of  the  9th  of 
January,  1808,  §  1,  having  declared  that 
no  vessel  licensed  for  the  coasting  trade 
shall  be  allowed  to  depart  from  any  port 
of  the  United  States,  or  shall  receive  a 
clearance,  until  the  owner,  etc.,  shall  give 
bond  to  the  United  States,  in  a  sum 
double  the  value  of  the  vessel  and  cargo, 
etc.,  the  time  of  giving  the  bond  is  of  the 
essence  of  the  provision;  and  that  if  the 
bond  be  not  taken,  until  after  the 
clearance  or  departure  of  the  vessel,  it 
is  illegal  and  void.  We  cannot  yield  as- 
sent to  this  argument.  In  our  opinion, 
the  statute,  as  to  the  time  of  taking  the 
bond  and  granting  a  clearance,  is  merely 
directory  to  the  collector.  Tt  is.  un- 
doubtedly,   his    duty   to    comply    with    the 


literal  requirements  of  the  statute.  If  he 
neglects  so  to  do,  it  is  an  irregularity 
which  may  subject  him  to  personal  peril 
and  responsibility-.  If  the  state  of  facts 
has  existed,  to  which  the  statute  provision 
is  applicable,  the  authority  to  require  and 
the  duty  to  give,  the  bond  attaches;  and 
by  the  voluntary  consent  of  the  parties, 
it  may  well  be  given  nunc  pro  tunc.  Upon 
any  other  construction,  the  owner  of  the 
vessel  might  be  involved  in  great  diffi- 
culties. If  the  collector  be  not  authorized 
to  receive  the  bond,  after  a  clearance, 
neither  is  he  authorized  to  grant  a 
clearance,  before  he  has  received  the 
bond."  Speake  v.  United  State-.  9  Cranch 
28,   35.  3   L-    Ed.   64.V 

51.  Dangers  of  the  sea. — United  States 
V.  Hall.  6  ('ranch  171,  3  L.  Ed.   L89.      ^  • 

52.  Defenses. — Durousseau  v.  United 
State-.  6  Cranch  307,  3  L.  E  I  I'nitcd 
States  v.  Gordon,  7  Cranch  287.  3  L.  I'd. 
3  17. 

53.  Execution  under  duress. — United 
States  v.  Gordon,  7  Cranch  287,  3  L.  Ed. 
347. 

54.  Representatives  of  deceased  col- 
lector.— Jones  v.  Shore.  1  Wheat.  '>"'.  t 
L.  Ed.  136;  Confiscation  Cases.  7  Wall. 
45 1.   460,    l'.i   L.    I'M.    196. 

55.  Election  of  remedies.  Slocum  v. 
Mayberry,  2  Wheat.  1.4   I..   Ed.   L69. 
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CROSS    REFERENCES. 

See  the  titles  Larceny;  Postal  Laws. 

As  to  the  effect  of  a  guardian's  embezzlement  on  his  right  to  commissions,  see 
the  titles  Appeal  and  Error,  vol.  1,  p.  851  ;  Guardian  and  Ward.  As  to  dis- 
charge in  bankruptcy  of  a  debt  created  by  embezzlement,  see  the  title  Bank- 
ruptcy, vol.  2,  p.  792.  As  to  recovery  of  money  embezzled  by  a  bank  cashier, 
see  the  title  Banks  and  Banking,  vol.  3,  p.  1.  As  to  sufficiency  of  indictment  in 
extradition  proceedings  and  an  embezzlement  charge,  see  the  title  Extradi- 
tion. As  to  requisites  of  a  petition  for  a  writ  of  habeas  corpus  made  by  one 
convicted  of  embezzling  funds  from  a  national  bank,  see  the  title  Habeas  Corpus. 

I.     Definition  and  Distinction. 

A.  Definition. — Embezzlement  is  the  fraudulent  appropriation  of  property 
by  a  person  to  whom  such  property  has  been  entrusted,  or  into  whose  hands  it 
has  lawfully  come.1 

B.  Distinction. — Between  Embezzlement  and  Larceny. — Embezzlement 
differs  from  larceny  in  the  fact  that  the  original  taking  of  the  property  was 
lawful.2 

II.    Who  May  Commit  the  Offense. 

A.  Clerk  in  the  Office  of  Assistant  Treasurer  of  the  United  States. — 

A  clerk  in  the  office  of  an  assistant  treasurer  of  the  United  States  is  "an  officer 
mi-  person"  charged  with  the  keeping  of  public  money  within  the  meaning  of  the 
16th  section  of  the  act  of  August  6,  1846  (9  Stat,  at  Large,  59),  and  is  liable  to 
indft-tment  for  embezzlement  under  such  act.3  But  such  clerk  is  not  liable  to  an 
indictment  f<>r  embezzlement  under  the  third  section  of  the  act  of  June  14.  IS  \6 
(14  Stat,  at  Large.  65),  as  such  statute  applies  only  to  officers  of  banks  and 
banking  associati< >n-.' 

B.  Bank  Officers. — See  the  title  Banks  and  Banking,  vol.  3,  p.  108. 

i.    Definition.— Moore   v.    United   Slates,  3.    Clerk  in  office  of  assistant  treasurer 

160  (J.  S.  268,  40  L.  Ed.  422.  of    the    United    States. — United    States    v. 

2.    Distinction  between  larceny  and  em-  ETartwell,  6  Wall.  385,   is   1,    Ed.  830.     See, 

bez/lement.— Moore  v.   United  States,  160  generally,  the  title  UNITED  STATES. 

U    S.  268,  40  L.  Ed.  422.  4.     United    States   v.    Hartwell,   6    Wall. 

385,  18  L-   Ed.  8.'30. 
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III.    Embezzlement  from  the  Mails. 
See  the  title  Postal  Laws. 

IV.    Jurisdiction  and  Venue. 

Power  of  Congress.— Congress  has,  under  the  constitution,  power  to  declare 
that  the  embezzlement  or  fraudulent  conversion,  to  his  own  use  by  a  guardian 
of  the  money  which  he,  on  behalf  of  his  wards,  has  received  from  the  government 
as  a  pension  due  to  them,  is  an  offense  against  the  United  States,  and  to  vest 
the  proper  circuit  court  with  jurisdiction  to  try  and  punish  him  therefor.5 

V.    Pleading  and  Proof. 

A.  The  Indictment.— Averment  of  Relationship.— In  an  indictment 
against  an  employee,  the  relationship  must  be  averred  in  the  exact  terms  of  the 
statute.6 

Description  of  Property.— The  general  rule  is  that  in  the  absence  of  statute 
an  averment  of  the  embezzlement  of  a  certain  amount  in  dollars  and  cents  is 
insufficient,    the    property    embezzled   should   be   identified   with   particularity7 

"Possession  by  Virtue  of  Employment."— An  indictment  against  an  em- 
ployee for  embezzlement  must  allege  that  the  property  came  into  his  possession 
by  virtue  of  his   employment.8 

"Willfully  Misapplies."— An  indictment  using  the  words  "willfully  misap- 
plies" must  be  supplemented  by  further  averments,  in  order  that  the  defendant 
may  know  with  what  specific  act  he  is  charged.9 


5.  Power  of  congress. — United  States  v. 
Hall,  98  U.  S.  343,  25  L.  Ed.  180.  See  the 
title  PENSIONS. 

6.  The  indictment. — See  the  title  IN- 
DICTMENTS, INFORMATIONS,  PRE- 
SENTMENTS   AND    COMPLAINTS. 

Averment  of  relationship. — Moore  v. 
United  States,  160  U.  S.  268,  272,  40  L.  Ed. 
422. 

The  cases  reported  from  the  English 
courts,  and  from  the  courts  of  the  several 
states,  have  usually  arisen  under  statutes 
limiting  the  offense  to  certain  officers, 
clerks,  agents,  or  servants  of  individuals 
or  corporations,  and  the  rulings  that  the 
agency  or  fiduciary  relation  must  be 
averred,  as  well  as  the  fact  that  the  money 
embezzled  had  come  into  the  possession 
of  the  prisoner  in  that  capacity,  are  not 
wholly  applicable  to  a  statute  which  ex- 
tends to  every  person,  regardless  of  his 
employment,  or  of  the  fact  that  the  money 
had  come  into  his  possession  by  virtue 
of  any  office  or  fiduciary  relation  he  hap- 
pened to  occupy.  Moore  v.  United  States, 
160  U.  S.  268,  271,  40  L.  Ed,  422. 

7.  Description  of  property. — Moore  v. 
United  States,  160  U.  S.  268,  40  L.  Ed. 
422. 

There  are  undoubtedly  cases  which  hold 
that,  where  the  crime  consists,  not  in  the 
embezzlement  of  a  single  definite  quantity 
of  coins  or  bills,  but  in  a  failure  to  ac- 
count for  a  number  of  small  -urns  re- 
ceived— a  series  of  petty  and  continuous 
peculations — where  it  would  be  manifestly 
impossible,  probably  for  the  defendant 
himself,  but  much  more  for  the  prosecu- 
tion, to  tell  of  what  the  money  embez- 
zled consisted,  an  allegation  of  a  particu- 
lar amount  is  sufficient.    These  cases,  how- 


ever, are  confined  to  public  officers,  or  to 
the  officers  of  corporations,  and  where  the 
embezzlement  consists  of  a  single  amount 
of  property,  the  general  rule  above  stated 
stdl  holds  good.  Moore  v.  United  States, 
160  U.(S.  268,  274,  40  L.  Ed.  422. 

8.  "Possession  by  virtue  of  employ- 
ment."—Moore  v.  United  States,  160  U. 
S.  268,  40  L.  Ed.  422. 

An  indictment  which  charges  that  the 
defendant  "being  then  and  there  an  assist- 
ant, clerk,  or  employee  in  or  connected 
with  the  business  or  operations  of  the 
United  States  post  office  in  the  city  of 
Mobile,  in  the  state  of  Alabama,  did  em- 
bezzle the  sum  of  sixteen  hundred  and 
fifty-two  and  59-100  dollars  ($1,652.59), 
money  of  the  United  States,  of  the  value 
of  sixteen  hundred  and  fifty-two  and  59- 
100  dollars  ($1,652.59),  the  said  money  be- 
ing the  personal  property  of  the  United 
States,"  is  insufficient  because  it  does  not 
allege  that  the  property  came  into  his 
possession  by  virtue  of .  his  emplovment. 
Moore  v.  United  States,  160  U.  S.  268,  40 
L.  Ed.  4 :.'■.'. 

9.  "Willfully   misapplies."— Batchelor 
United    State-,    L56    V.    S.     126,    429,    39    L. 
Ed    478. 

"By  the  settled  rules  of  criminal  plead- 
ing, and  by  the  previous  decisions  <>\  this 
court,  t he  words  'willfully  misapplies,'  (in 
§  5209),  having  no  settled  technical  mean- 
ing (such  as  the  word  'embezzle'  has  in 
the  statute-,  or  the  words  'steal,  take  and 
carry  away'  have  at  common  law),  do 
not,  of  themselves,  fully  and  clearly  set 
forth  every  element  necessary  to  consti- 
tute the  offense  intended  to  be  punished; 
but  they  must  be  supplemented  by  further 
averments,    showing    how    the    misapplica- 
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B.  Defenses. — Statute  of  Limitations.- — A  person  cannot  be  prosecuted, 
tried,  or  punished  for  the  embezzlement  of  money  belonging  to  the  postal  money- 
order  office,  unless  the  indictment  shall  have  been  found  two  years  from  the 
time  of  committing  the  offense.10 

Conviction  under  Statute  Different  than  One  Pleaded  to. — Where  one 
charged  with  embezzlement  pleads  guilty,  he  pleads  guilty  to  the  felony  charged, 
and  it  is  no  defense  that  he  plead  guilty  under  one  statute  and  was  convicted  under 
another.11 

C.  Evidence.12 — Proving  Immaterial  Averment. — Where  an  indictment 
against  a  postal  clerk  under  §  5467,  for  embezzling  from  the  mails,  contains  every 
fact  necessary  to  be  proved  in  order  to  convict,  and  there  is  sufficient  evidence 
to  support  such  allegations,  it  is  not  necessary  to  prove  an  immaterial  aver- 
ment.13 

Documentary  Evidence. — Certified  transcripts  may  be  received  in  evidence 
to  prove  the  charge  of  embezzlement.14 

VI.   Sentence  and  Punishment. 

Power  of  States. — It  is  within  the  power  of  the  states  to  enact  laws  creating 
and  defining  crimes  against  their  sovereignty,  regulating  the  procedure  in  the 
trial  of  those  who  are  charged  with  committing  them,  and  prescribing  the  char- 
acter of  the  sentence  which  shall  be  awarded  against  those  who  have  been  found 
guilty.15 


tion  was  made,  and  that  it  was  an  unlaw- 
ful one.  Without  such  averments,  there 
is  no  sufficient  description  of  the  exact 
offense  with  which  the  defendant  is 
charged,  so  as  to  enable  him  to  defend 
himself  against  it,  or  to  plead  an  acquittal 
or  conviction  in  bar  of  a  future  prosecu- 
tion for  the  same  cause."  Batchelor  v. 
United  States,  156  U.  S.  426,  429,  39  L-  Ed. 
478.  See,  also,  United  States  v.  Britton, 
107  U.  S.  655,  661,  669,  27  L.  Ed.  520; 
United  States  v.  Northway,  120  U.  S.  327, 
332,  334,  30  L.  Ed.  664;  Evans  v.  United 
States,  153  U.  S.  584,  587,  588,  38  L.  Ed. 
830. 

An  indictment  under  §  5209,  against  a 
bank  president,  charging  him  as  such  offi- 
cer with  misapplying  bank  money,  in  that 
he  procured  worthless  notes,  is  insuffi- 
cient where  it  does  not  allege  in  what 
manner  and  for  what  consideration  the 
defendant  obtained  the  notes,  nor  that 
the  notes  were  procured  with  funds  of 
the  bank,  nor  who  made  the  discounts  of, 
or  the  loans  upon,  the  notes,  nor  allege 
that  any  sums  whatever  was  paid  by  the 
association,  or  by  any  one  else,  for  the 
discounts,  nor  allege  directly,  or  by  ref- 
erence, what  indebtedness  of  the  defend- 
ant is  intended,  nor  allege  the  amount 
of  money  obtained,  or  any  definite  and 
certain  allegation  that  any  money  had 
been  obtained;  such  indictment  is  in- 
definite and  will  not  support  the  charge 
under  said  statute.  Batchelor  v.  United 
156  U.  S.  42f.,  39    L.    Ed.    178. 

10.  Statute  of  limitations. — United 
St."  Norton,  91  U.  S.  566,  2:1  I..  Ed. 
454.  See  tin-  title  LIMITATION  OF 
ACTIONS  AND  ADVERSE  POSSES- 
SION. 

11.  Conviction    under    different    statute 


than    one    pleaded    to. — In    re    Converse, 
137  U.  S.  624,  34  L-  Ed.  796. 

Where  one  was  convicted  of  embezzle- 
ment under  §  9151  of  Howell's  Annodated 
Statutes  of  Michigan,  by  the  supreme 
court  of  the  state,  the  court  did  not  ex- 
ceed its  jurisdiction  by  such  conviction 
though  the  defendant  had  confessed  to 
embezzlement  as  attorney  at  law  under 
§  9152.  Tn  re  Converse,  137  U.  S.  624,  :;4 
L.   Ed.  796. 

12.  Evidence. — See,  generally,  the  title 
EVIDENCE. 

13.  Proving  immaterial  averment. — Hall 
v.  United  States,  168  U.  S.  632,  633,  42  L. 
Ed.  607. 

14.  Documentary  evidence. — See  the 
title  DOCUMENTARY  EVIDENCE, 
ante,  p.  431. 

Certified  transcripts. — Faust  v.  United 
States,  163  U.  S.  452,  41  L.   Ed.  2:.' I. 

Where  in  an  action  against  an  assistant 
postmaster  for  embezzling  money  orders, 
it  was  proved  that  he  was  the  son  and 
assistant  of  the  principal  postmaster,  and 
as  such  had  the  sole  management  and 
possession  of  the  money-order  business 
and  money-order  funds  during  the  entire 
term,  it  was  held  that  a  certified  tran- 
script from  the  office  of  the  auditor  of  the 
treasury  at  Washington,  showing  the  1  >. 1 1- 
ance  due,  was  admissible  in  evidence. 
Faust  v.  United  States,  163  U.  S.  452,  IL 
L.   Ed.   22  1. 

15.  Sentence  and  punishment. — See,  gen- 
erally, the  titles  CRIMINAL  LAW,  ante, 
p.  43;  SENTENCE  AND  PUNISH- 
MENT. 

Power  of  states. — Coffey  v.  Harlan 
County.   204    U.   S.   659,  662.  51    L.    Ed.   666. 

Nebraska. — As  part  of  the  consequences 
of  a  conviction  of  the  crime  of  embezzle- 
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EMBLEMENTS.— See  Crops,  and  references  therefrom. 
EMBROIDERIES.— See  the  title  Ri:\  i:\ue  Laws. 

EMERGENCY.— See  the  titles  Collision,  vol.  3,  p.  870;    Negugfnce 
EMIGRANT  AGENT.— See  note   1. 

EMIGRATION.— See  the  titles  AliLns,  vol.  1,  p.  210;    Citizenship,  vol.  3, 
p.  788;    Naturalization. 


inent  by  a  public  officer,  the  law  of  Ne- 
braska provides  that  a  fine  double  the 
amount  embezzled  shall  be  inflicted, 
which  shall  operate  as  a  judgment  against 
the  estate  of  the  convict.  It  is  not  of  the 
slightest  importance  whether  this  fine  is 
called  a  penalty,  a  punishment,  or  a  civil 
judgment.  Whatever  it  is  called,  it  comes 
to  the  convict  as  the  result  of  his  crime. 
The  amount  of  the  judgment  is  fixed  by 
the  amount  of  the  embezziement,  and  not 
by  the  amount  remaining  due  on  account 
of  the  embezzlement,  and  the  only  ques- 
tion left  open  to  the  accused  is  the  fact 
and  amount  of  the  embezzlement.  And 
it  is  not  unconstitutional  because  it  pro- 
vides that  the  judgment  shall  issue  for 
double  that  amount,  entirely  irrespective 
of  the  question  whether  restitution  has 
been  made  in  whole  or  in  part."     Coffey 


v.    Harlan    County,   204   U.   S.   659,   664,    51 
L.  Ed.  666. 

1.  Emigrant  agent.— In  Williams  v. 
Fears,  179  U.  S.  270,  273,  45  L.  Ed.  186,  it 
is  said:  "As  preliminary  to  considering 
the  validity  of  the  provision  the  court,  as 
matter  of  original  definition,  and  in  view 
of  prior  legislation  (Acts,  1876,  p.  17;  Acts, 
1877,  p.  120;  Code,  1882,  §  4598,  a,  b,  c), 
held  that  the  term  emigrant  agent,  as  used 
in  the  General  Tax  Act  of  1898,  meant  a 
person  engaged  in  hiring  laborers  in  Geor- 
gia to  be  employed  beyond  the  limits  of 
that  state."  See,  also,  the  title  INTER- 
STATE AND  FOREIGN  COMMERCE. 
And  see  the  titles  ALIENS,  vol.  1,  p.  210; 
CONTRACT  LABOR  LAW,  vol.  4,  p. 
549.  As  to  license  tax,  see  the  title  CON- 
STITUTIONAL LAW,  vol.  4,  p.  379. 
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BY   CLAUDE   r.   yardley. 
I.    Definitions,  750. 
II.    Origin  and  Nature  of  Power,  750. 

III.  Distinctions,  751. 

IV.  Constitutional  Provisions,  752. 

V.  Who  May  Exercise  Power,  752. 

A.  Any  Independent  Government,  752. 

B.  United  States,  752. 

C.  State,  754. 

D.  Delegation  of   Power,  755. 

1.  Right  to  Delegate,  755. 

2.  Necessity   for  Legislative  Authorization,  755. 

3.  To  Whom  Power  May  Be  Delegated,  756. 

a.  Municipal   Corporations,   756. 

b.  Private  Corporations,  756. 

c.  Private  Individuals,  756. 

4.  Construction  of  Grant  of  Power,  756. 

5.  Redelegation  or  Transfer  of  Power,  756. 

6.  Abridgment  or  Extinguishment  of   Power,  756. 

7.  Mode  of  Exercising   Power,  757. 

VI.  What  Property  May  Be  Taken,  757. 

A.  Private  Property,  757. 

1.  Property  Rights  in  General,  757. 

2.  Lands,  757. 

a.  In  General,  757. 

b.  Property  of  Nonresident,  757. 

c.  Property  of  Federal  Government,  757. 

d.  Belonging  to  Indians,  757. 

3.  Charter  and  Franchises  of  a  Corporation,  758. 

4.  Contract,  759. 

B.  Property   Already  Devoted  to  Public   Use,  759. 

1.  General  Rule,  759. 

2.  Railroad  Property,  759. 

a.  Stock,  759. 

b.  Right  of  One  Railroad  to  Use  Tracks  of  Another,  759. 

c.  Taking  Tracks  of  One  Street  Railway  for  Another,  760. 

d.  Taking  Railroad  Right  of  Way  for  Telegraph  Purposes,  760. 

e.  Railroads  Crossing  Railroads,  761. 

f.  Street  Crossing  Railroad   Tracks,   761. 

g.  Taking   Railroad    Property    for   Park,   761. 

h.  Taking  Railroad   Property  for   Grain   Elevator,  761. 

3.  Taking  Toll   I'.ridge  for  Public  Road,  761. 

4.  Railroads  Crossing  Streets  and  Highways,  761. 

5.  Opening   Streets  Through   Military   Reservation,   761. 

6.  Waterworks  -Belonging   to    Private   Corporations,    761. 

VII.   Determination  as  to  Necessity  and  Amount  of  Appropriation,  762. 

VIII.    For  What  Purposes  Property  May  Be  Taken,  762. 

A.  Private    Purposes,  762. 
I'..    Public   Purposes,  763. 
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1.  Determination  of  Character  of   Use,  763. 

a.  Power  of  the  Legislature,  _  763. 

b.  Power  of  Courts,  764. 

2.  What  Constitutes  a  Public  Purpose,  764. 

a.  In   General.   764-. 

b.  Railroads,  764. 

(  1  )    In    General,   764. 

(2)  Street  Railways,  764. 

(3)  Private    Railroad    for    Mines,    765. 

c.  Streets  and   Highways,  765. 

d.  Lighthouses,  7o5. 

e.  Bridges  and  Viaducts,  765. 

f.  Canals,  765. 

g.  Post  Office,  766. 
h.  Irrigation,   766. 

i.  Improvement   of    Navigation,    767. 

j.   Parks   and    Public    Squares,   7o7. 
k.  Mills   and   Milldams,   767. 

1.  Schools,  768. 
m.  Telegraph  Lines,  768. 
n.  Grain  Elevator,  768. 

o.  Forts,    Armories,    Arsenals    and    Navy    Yards,    768. 
p.  Waterworks,  768. 
q.  Boom    Companies,    768. 
r.  Drainage  System,  769. 
s.  Union  Depot,  769. 

IX.   What  Constitutes  a  Taking,  769. 

A.  In  General,  769. 

B.  Exercise  of  Governmental  Powers,  769. 

C.  Regulation  of  the  Use  of  Property,  769. 

D.  Entry   for   Purpose  of   Survey.  770. 

E.  Recording  of  Map  or  Plat,  770. 

F.  Inspection  of  Mine,  770. 

G.  Establishment   of   Harbor   Lines,   770. 
H.  Imposition  of  Taxes,  770. 

I.  Limiting  Height  of  Building,  770. 
J.  Physical   Invasion  of  Property,  770. 

1.  In    General,    770. 

2.  Flooding  of   Land,   771. 

K.  Damaging  without   Occupation   or  Appropriation,   772. 

1.  Impairment  of  L~se  in  General,  772. 

2.  Consequential    Injuries.   772. 

3.  Damaging  Well,  773. 

4.  Impairment  of  Fishery  Rights,  773. 

5.  Interference   with   Landing,    773. 

6.  Requiring  Changes   in   Bridge,   773. 

7 .  Construction  of  Waterworks  by  City,  773. 

8.  Changing  Location  of  Gas  Pipes,  773. 

L.  Injuries  to  Property  Abutting  on  Streets  and   Highways,  774. 

X.    Compensation,  775. 

A.  Definition,  775. 

B.  Necessity  of  Compensation.  776. 

C.  Necessity  of   Statutory  Provisions   for  Compensation,  777. 

D.  Persons'  Entitled   to   Compensation,   778. 

E.  Time  with  Reference  to  Which  Compensation  Is  to  Be  Estimated,  778. 

F.  Time  of  Paying  Compeiwition,  77%. 
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G.  Measure    and    Elements    of    Compensation,    780. 

1.  Construction   of   State   Statutes  by   Federal   Courts,  780. 

2.  Power   of   Legislative    Body   to   Determine   Measure   of   Compen- 

sation, 780. 

3.  Where  Entire  Tract  Is  Taken,  781. 

a.  Market  Value,   781. 

b.  Mode  of  Estimating  Market  Value,  781. 

(1)  Sales  of   Similar   Property,   781. 

(2)  Adaptability  to   Particular  Uses,  781. 

(3)  Increase  in  Value  from  New  Use  or  Improvements  by 

Appropriator,   781. 

(4)  Evidence,  782. 

4.  Where  Part  of  Tract  Is  Taken,  782. 

5.  Where  Tract  Is  Damaged  but  No  Part  of  It  Taken,  783. 

6.  Impairment  of   Improvements,   783. 

7.  Damages  to  Abutting  Owners,  783. 

8.  Remote  and  Speculative  Injuries,  783. 

9.  Crossings,   783. 

10.  Destruction  of  Franchise,  784. 

11.  Injuries  Occurring  Prior  to  Trial  of  Action,  784. 

12.  Inconveniences  Pending  Proceedings,  784. 

13.  Deduction  of  Benefits,  785. 
H.  Interest,   786. 

I.  Waiver  of  Compensation,  786. 

XI.   Effect  of  Payment,  786. 

A.  As   Vesting   Title,   786. 

B.  Payment  into   Court,  787. 

XII.    Condemnation  Proceedings,   787. 

A.  Nature  of  Proceedings,  787. 

B.  Power  of  Legislature  to  Prescribe  Mode  of  Procedure,  787. 

C.  Exclusiveness  of  Remedy,  788. 

D.  Performance  of  Prescribed  Conditions,  788. 

E.  Parties,  788. 

1.  In  General.  788. 

2.  Who   May   Institute,    788. 

F.  Tribunal  in   Which   Action   Should  Be  Brought,   788. 

G.  Jurisdiction  of  State  and  Federal  Courts,  789. 
H.  Notice,  789. 

I.  Answer,  790. 

J.  Conduct  and  Mode  of  Trial,  790. 

1.  Separate  Trials,   7(H). 

2.  Mode  of  Trial.  7(J0. 

a.  Power  to  Prescribe  Mode  of  Trial,  790. 

b.  Jury  Trial.   790. 

(1)  Right   to   Jury   Trial,   790. 

(2)  Question   for  the  Jury,  791. 

(3)  Instructions'.   791. 

c.  Trial  by  Arbitrators,   Appraisers  or  Commissioners,  791. 

(1)  In   General,   791. 

(2)  Determination    of    Preliminary   Questions,    791. 
(  3  I  Appointment,   7  4. 

(4)  <  Jualifications,   7<>2. 

(5)  Oath,  792. 

I  6  i   View  of  Property,  792. 

(7)   Finality  of  Appraiser's  or  Commissioner's  Decision.  792. 
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(8)   Setting  Aside  or  Vacation  of  Inquest   or  Award,  792. 
K.  Evidence,  792. 
L.   judgments,   793. 
M.  New  Trials,  793. 

N.  Recovery  by  Appropriator  of  Money  Paid  under  Excessive  Appraise- 
ment, 793. 
O.  When   Appropriating  Party  Is  Entitled  to   Possession,   7'\7>. 
P.  Review   of   Proceedings,   7' '3. 

XIII.  Remedies  of  Landowner,  794. 

A.  Action   for  Compensation  or  Damages,  794. 

B.  Injunction.   794. 

C.  Trespass,  794. 

D.  Ejectment,  794. 

XIV.  Extent  of  Interest  Acquired  in  Property  Taken,  794. 
XV.    Abandonment  of  Use,  794. 

CROSS    REFERENCES. 

See  the  title  Appeal  and  Error,  vol.  1,  pp.  385,  504,  516,  668,  980.  1020; 
Bridges,  vol.  3,  pp.  516.  523;  Canals,  vol.  3,  p.  546;  Carriers,  vol.  3.  556;  Con- 
stitutional Law,  vol.  4.  p.  1;  Contracts,  vol.  4,  p.  552:  Corporations,  v.  1. 
4,  p.  621 ;  Counties,  vol.  4,  p.  825 ;  Courts,  vol.  4,  p.  861 ;  Crossings,  ante,  p. 
149;  Damages,  ante,  p.  157;  Dedication,  ante,  p.  235;  District  and  Prose- 
cuting Attorneys,  ante.  p.  396;  Drains  and  Sewers,  ante,  p.  4' '2:  Due 
Process  of  Law,  ante,  p.  499;  Ejectment,  ante,  p.  695;  Equity;  Ferries;  Fish 
vnd  Fisheries:  Foreign  Corporations;  Impairment  of  Obligation  of  Con- 
tracts; Improvements:  Irrigation;  Judgments  and  Decrees;  Jurisdiction  ; 
Levees;  Logs  and  Loggings;  Mills  and  Milldams;  Municipal,  State  and 
County  Aid;  Officers  and  Agents  of  Private  Corporations:  Parks  and 
Public  Squares;  Public  Lands;  Railroads;  Special  Assessments  :  States: 
Street  Railways:  Streets  and  Highways:  Telegraph  and  Telephones: 
Treason;  Turnpikes  and  Tollroads;  United  States:  War;  Warehouses 
and  Warehousemen;  Water  Companies  and  Waterworks ;  Wharves, 

As  to  whether  an  action  by  ejectment  brought  in  a  state  court  betw.een  two  cit- 
izens of  the  same  state  can  be  removed  to  the  circuit  court  of  the  United  States, 
on  the  ground  that  the  defendant  merely  holds  the  land  as  keeper  of  a  light 
house  belonging  to  the  United  States,  see  the  title-  Removal  of  (*ausEs.  As 
to  the  appearance  of  a  district  attorney  of  the  United  States  in  a  proceeding  by 
the  government  to  appropriate  property,  see  the  title  District  and  Prose- 
cuting Attorneys,  ante,  p.  396.  As  to  the  taking  of  private  property  by  the 
government  in  time  of  war,  see  the  title  War,  As  to  appeals  in  condemnation 
proceedings,  see  the  title  Appeal  and  Error,  vol.  1.  p.  980.  As  to  the  jurisdic- 
tion of  claims  for  property  taken  by  United  States,  see  the  title  Courts,  vol. 
4.  p.  861.  As  to  the  exercise  of  the  power  of  eminent  domain  as  impairing  the 
obligations  of  a  contract,  see  the  title  Impairment  of  Obligation  of  Con- 
tracts. As  to  the  constitutionality  of  the  law  directing  power  to  an  executive 
officer  of  the  United  States,  as  to  whether  or  not  eminent  domain  shall  be  ex- 
ercised, see  the  title  Constitutional  Law?  vol.  4,  p.  1.  As  to  the  taking  of 
canal  property  for  a  highway,  see  the  titles  Canals,  vol.  3,  p.  551  :  Due  PROC- 
ESS of  Law;,  ante,  p.  499;  Streets  and  Highways.  As  to  what  parties  are  in- 
dispensable where  proceedings  for  condemnation  of  land  is  taken  by  appeal  I 
the  supreme  court  of  the  United  States,  see  the  title  Appeal  and  Error,  vol. 
2.   p.   71.     As  to  an   injunction    to   restrain   an   ejectment    proci  pending 

condemnation  proceedings,  see  the  titles  EJECTMENT,  ante.  p.  695;  Injunctions; 
Landlord  and  Tenant.  As  to  the  issue  of  bonds  for  the  improvemenl  of  a 
water  way  by  a  county,  see  the  titles  Municipal,  State  \m>  County  Aid; 
Taxation.     As  to  assessment  for  the  purpose  of  paying  compensation   for  land 
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condemned,  see  the  titles  Special  ASSESSMENTS.  As  to  the  federal  courts  fol- 
lowing state  laws  or  rules  of  practice  and  procedure  in  eminent  domain  cases, 
see  the  title  Courts,  vol.  4.  pp.  1980.  1150. 

I.    Definitions. 

Eminent  domain  is  the  power  of  a  government  to  take  private  property  for 
public  uses  upon  payment  of  just  compensation.1  It  has  also  been  defined  to  be 
die  right  of  disposing  in  case  of  necessity  and  for  the  public  safety  of  all  of  the 
wealth  of  the  country. - 

II.  Origin  and  Nature  of  Power. 
The  right  of  eminent  domain  is  a  right  inherent  in  all  governments  and  is  an 
incident  to  sovereignty.3  It  was  a  right  at  common  law  and  is  not  a  right  in 
equity  or  the  creature  of  a  statute.  And  while  the  time  of  its  exercise  may  be 
prescribed  by  statute,  the  right  itself  is  superior  to  any  statute.4  All  private 
property  is  held  subject  to  the  necessities  of  government.  The  right  of  emi- 
nent domain  underlies  all  such  rights  of  property.  The  government  may  take 
personal  or  real  property  whenever  its  necessities  or  the  exigencies  of  the  oc- 
casion demand.5     Nor  does  the  exercise  of  the  right  of  eminent  domain  inter- 


1.  Defined.— Western  Union  Tel.  Co.  v. 
Pennsylvania  R.  Co.,  195  U.  S.  540,  583, 
49  L.  Ed.  312;  West  River  Bridge  Co.  v. 
Dix.  6  How.  507,  521,  12  L-  Ed.  535;  Char- 
les River  Bridge  v.  Warren  Bridge,  11  Pet. 
420,  641,  9  L.  Ed.  773;  Spring  Valley 
Waterworks  Co.  v.  Schottler,  110  U.  S. 
347,  377.  28  L-  Ed.  173;  Sweet  v.  Rechel, 
159  U.  S.  380,  399,  40  L.  Ed.  188;  Searl  v. 
School  District  No.  2,  133  U.  S.  553,  562, 
33  L.  Ed.  740;  Bauman  v.  Ross.  167  U.  S. 
548,  574,  42  L,  Ed.  270;  Long  Island  Water 
Supply  Co.  v.  Brooklyn.  166  U.  S.  685, 
692,  41  L.  Ed.  1165;  Adirondack  R.  Co.  v. 
Yew  York  State,  176  U.  S.  335,  346.  44  L. 
Ed.  492;  Calder  v.  Bull,  3  Dall.  386.  1  L. 
Ed.  648;  Wilson  v.  Blackbird  Creek  Marsh 
Co.,  2  Pet.  .245,  252,  7  L.  Ed.  412;  Green 
v.  Biddle.  8  Wheat.  1,  88,  5  L.  Ed.  547; 
New  Orleans  v.  United  States,  10  Pet. 
662,  723,  9  L.  Ed.  573;  Pollard  v.  Hagan, 
3  How.  212,  223,  11  L.  Ed.  565;  Pumpelly 
v.  Green  Bay  Co.,  13  Wall.  166,  177,  20  L. 
Ed.  557;  Kohl-?-.  United  States,  91  U.  S. 
367,  371,  23  L.  Ed.  449;  Boom  Co.  v.  Pat- 
terson. 98  U.  S.  403,  405,  25  L,  Ed.  206; 
Vanhorne  v.  Dorrance,  2  Dall.  304,  310,  1 
L.  Ed.  391;  Fletcher  v.  Peck,  6  Cranch  87, 
144.  3  L.  Ed.   162. 

Right  of  sovereign  to  appropriate  pri- 
vate property. — "The  right  of  eminent  do- 
main is  usually  understood  to  be  the  ulti- 
mate right  of  the  sovereign  power  to  ap- 
propriate, not  only  the  public  property, 
but  the  private  property  of  all  citizens 
within  the  territorial  sovereignty  to  public 
purposes."  Charles  River  Bridge  v.  War- 
ren  Bridge,  11   Pet.  420,  641.  9  L.   Ed.   773. 

Power  to  compel  sale  of  property. — The 
power  of  eminent  domain  amounts  to 
nothing  more  than  the  power  to  obli  e 
the  individual  to  sell  and  convey  his  prop- 
erty, when  the  public  I  ty  requires. 
Fletcher  v.  Peck,  r,  Cranch  87,  144,  3  L. 
Ed.  162. 

2.  Right  to  dispose  of  country's  wealth. 
— Charles   River  Bridge  r.   Warren    Bridgi  . 


11  Pet.  420.  641.  9  L.  Ed.  773;  Pollard  v. 
Hagan,  3  How.  212,  223,  11  L.  Ed.  565; 
United  States  v.  Jones,  109  U.  S.  513,  519. 
27  L,  Ed.  1015. 

3.  Inherent  in  governments. — Spring 
Valley  Waterworks  v.  Schottler,  110  U. 
S.  347,  377,  28  L-  Ed.  173;  Boom  Co.  v. 
Patterson,  98  U.  S-  403,  405,  25  L.  Ed. 
206;  Searl  v.  School  District  No.  2,  133 
U.  S.  553,  562,  33  L-  Ed.  740;  Bauman  v. 
Ross,  167  U.  S.  548,  574,  42  L.  Ed.  270; 
Adirondack  R.  Co.  v.  New  York  State, 
176  U.  S.  335,  346,  44  L.  Ed.  492;  Van- 
horne v.  Dorrance,  2  Dall.  304,  310,  1  L. 
Ed.  391;  New  Orleans  v.  United  States, 
10  Pet.  662,  723,  9  L-  Ed.  573;  West  River 
Bridge  Co.  v.  Dix,  6  How.  507,  539,  12  L. 
Ed.  535;  United  States  v.  Jones,  109  U.  S. 
513,  518,  27  L.  Ed.  1015;  Charles  River 
Bridge  v.  Warren  Bridge,  11  Pet.  420, 
642,  9  L.  Ed.  773;  Pollard  v.  Hagan,  3 
How.  212,  223,  11  L.  Ed.  565;  Madison- 
ville  Tract.  Co.  v.  St.  Bernard  Min.  Co., 
196  U.   S.   239,   257,  49    L.   Ed.   462. 

Does  not  embrace  sovereignty. — "The 
right  of  'eminent  domain,'  then,  does  not 
comprehend  all,  but  only  is  among  the 
prerogatives  of  majesty."  Charles  River 
Bridge  v.  Warren  Bridge,  11  Pet.  42Q, 
642,  9  L.  Ed.  773. 

"Eminent  domain,  although  a  sover- 
eign power,  does  not  include  all  sover- 
eign power."  Pollard  v.  Hagan,  3  How. 
212,   223,   11    L.    Ed.   565. 

4.  Right  at  common  law. — Kohl  v. 
United  States,  91  U.  S.  367,  377,  23  L. 
Ed.   449. 

5  Underlies  all  rights  of  property.— 
United  States  v.  Lvnah.  188  U.  S.  445, 
465,  47  L-  Ed.  539;  Kohl  7'.  United  States, 
91  U.  S  367,  371.  23  L-  Ed.  449;  Searl  .-. 
School  District  No.  2,  133  U.  S.  553,  ' 
33  L.  Ed.  740;  Bauman  v.  Ross,  167  U. 
S.  548,  574,  12  L.  Ed.  270;  Norwood  v. 
Baker,  172  U.  S.  269.  277.  43  L.  Ed.  443; 
New  Orleans  v.  United  States,  10  Pet. 
662,    723,   9    L.    Ed.    573;    Sweet   v.    Rechel, 
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fere  with  the  inviolability  of  contracts.     All  property  is  held  by  tenure  from  the 
state,  and  all  contracts,  are  made  subject  tq  the  right  of  eminent  domain.11 

III.    Distinctions. 

From  Taxation. — The  power  of  eminent  domain  is  distinguished  from  the 
power  of  taxation,  in  that  the  taking  of  property  under  the  power  of  eminent 
domain  imposes  upon  the  party  whose  property  is  taken,  a  greater  share  of  the 
burdens  of  the  government  than  falls  upon  the  public  in  general,  and  requires 
compensation  to  be  made  therefor,  while  the  power  of  taxation  is  simply  I 
right  of  the  government  to  compel  each  person  to  bear  his  equal  share  of  its 
burden  and  requires  no  compensation." 

Public  Domain. — The  right  of  eminent  domain,  which  consists  in  the  right  to 
use  the  property  of  others  when  needed  fcr  certain  public  purposes,  is  distin- 
guished from  the  public  domain  which  consists  of  public  lands,  buildings  and 
other  property  owned  in  trust,  exclusively  and  entirely  by  the  government.8 

From  Sale. — A  taking  of  property  under  the  power  of  eminent  domain  dif- 
fers from  a  sale  in  that  the  owner  may  be  compelled  to  transfer  his  title,  and  that 
the  amount  of  compensation  is  determined  by  a  jury  or  officers  of  the  gov- 
ernment appointed  for  that  purpose.9  And  it  has  been  said,  that  while  tech- 
nically the  words  "to  purchase"  may  include  power  to  acquire  by  condemnation, 
yet,  generally,  the  words  are  employed  as  meaning  acquisition  by  contract  be- 
tween parties  without  the  interference  of  a  governmental  power.10 


159  U.  S.  380,  399,  40  L.  Ed.  188;  West- 
ern Union  Tel.  Co.  v.  Pennsylvania  R. 
Co.,  195  U.  S.  540,  579,  49  L.  Ed.  312. 

Grows  from  necessities  of  governments. 
— The  power  of  governments  to  exercise 
the  right  of  eminent  domain  grows  out 
of  the  necessities  of  their  being,  not  out 
of  the  tenure  by  which  lands  are  held. 
It  may  be  exercised,  though  the  lands 
are  not  held  by  grant  from  the  govern- 
ment, either  mediately  or  immediately, 
and  independent  of  the  consideration 
whether  they  would  escheat  to  the  gov- 
ernment in  case  of  a  failure  of  heirs. 
Kohl  v.  United  States,  91  U.  S.  367,  371, 
23  L-  Ed.  449;  Searl  v.  School  District  No. 
2,  133  U.  S.  553,  562,  33  L.  Ed.  740;  Bau- 
man  v.  Ross,  167  U.  S.  548,  574,  42  L.  Ed. 
270;  Norwood  v.  Baker,  172  U.  S.  269, 
277,  43  L.  Ed.  443;  New  Orleans  V. 
United  States,  10  Pet.  662,  723,  9  L.  Ed. 
573. 

Vital  to  exercise  and  safety.— The  right 
of  eminent  domain  is  a  right  vital  to  the 
exercise  and  safety  of  the  government. 
Sweet  v.  Rechel,  159  U  S.  380.  399.  40  L. 
Ed.  188;  Western  Union  Tel.  Co.  v.  Penn- 
sylvania R.  Co.,  195  U.  S.  540,  579,  49  L. 
Ed.  312. 

6.  Does  not  impair  contracts. — West 
River  Bridge  Co.  v.  Dix.  6  How.  507,  12 
L.  Ed.  535;  Long  Island  Water  Supply 
Co.  v.  Brooklyn,  166  U.  S.  685,  692.  41  L. 
Ed.  1165.  See,  generally,  the  title  IM- 
PAIRMENT OF  OBLIGATION  OF 
CONTRACTS. 

"No  state,  it  is  declared,  shall  pass  a  law 
impairing  the  obligation  of  contracts;  yet, 
with  this  concession  constantly  yielded, 
it  cannot  be  justly  disputed,  that  in 
every  political  sovereign  community  there 
inheres  necessarily  the  right  and  the  duty 
of  guarding  its  own  existence,  and  of  pro- 


tecting and  promoting  the  interests  .and 
welfare  of  the  community  at  large.  This 
power  and  this  duty  are  to  be  exerted  not 
onlj-  in  the  highest  acts  of  sovereignty, 
and  in  the  external  relations  of  govern- 
ments; they  reach  and  comprehend  like- 
wise the  interior  polity  and  relations  of 
social  life,  which  should  be  regulated  with 
reference  to  the  advantage  of  the  whole 
society.  This  power,  denominated  the 
eminent  domain  of  the  state,  is,  as  its 
name  imports,  paramount  to  all  private 
rights  vested  under  the  government,  and 
these  last  are,  by  necessary  implication, 
held  in  subordination  to  this  power,  and 
must  yield  in  every  instance  to  its  proper 
exercise."  Long  Island  Water  Supply 
Co.  v.  Brooklyn,  166  U.  S.  685,  692,  41  L 
Ed.  1165.  See,  also,  post,  "Who  May 
Exercise   Power,"  V. 

7.  Distinguished  from  taxation. — State 
Bank  v.  Knoop,  16  How.  369,  391.  14  L. 
Ed.  977;  County  of  Mobile  v.  Kimball, 
102  U.  S.  691,  703,  26  L  Ed.  238;  Cole  V 
La  Grange,  113  U.  S.  l.  8,  28  L  Ed.  896; 
Norwood  v.  Baker,  172  U.  S.  269,  284,  4:: 
L.  Ed.  443;  Railroad  Co.  v.  County  of 
Otoe,  16  Wall.  667,  674,  21  L.  Ed.  375. 

The  restriction  against  taking  private 
property  without  compensation  is  one 
upon  the  right  of  eminent  domain  and 
not  upon  the  right  of  taxation.  Railroad 
Co.  v.  County  of  Otoe,  16  Wall.  667.  674, 
21  L.  Ed.  375. 

8.  From  public  domain. — West  River 
Bridge  Co.  v.  Dix.  6  How.  507,  539,  12  L. 
Ed    535 

9.  Differs  from  sale. — County  of  M 

v.  Kimball,  102  U.   S.   691,   703,  26  L   Ed. 

10.  Construction  of  words  "to  pur- 
chase."    Kohl    v    United    States,  91    V    S. 

7,  374,  23   L   Ed.  449. 


752 


HUIXENT  DOMAIN. 


IV.     Constitutional  Provisions. 

The  right  of  eminent  domain  requires  no  constitutional  declaration  for  its 
recognition.  The  conditions  upon  which  it  shall  be  exercised  are  the  only  mat- 
ters requiring  constitutional  guarantees,  and  those  conditions  are  that  just  com- 
pensation shall  be  made  to  the  owner  of  the  property,  and  that  this  compensation 
shall  be  ascertained  by  an  impartial  tribunal.11 

V.    Who  May  Exercise  Power. 

A.     Any   Independent    Government. — The   right   of   eminent   domain    may 
be  exercised  by  every  independent  government.12     But  it  would  seem  that  one 
g  ivernment  has  no  right  to  take  property  within  its  boundaries  for  the  use  of 
ther   government.1'1 
3.     United  States. — The  right  of  eminent  domain  exists  in  the  government 
the  X  nited  States,  and  may  be  exercised  by  it  within  the  states  so  far  as  is 
necessary   to  the   enjoyment   of  the   powers   conferred   upon   it  by  the  constitu- 
tion.14    And  the  fact  that  the  amount  to  be  paid  for  a  certain  piece  of  property 


11.  Necessity  of  constitutional  recogni- 
tion.— Spring  Vallev  Waterworks  v.  Schot- 
tler.  110  U.  S.  347,  377,  28  L-  Ed.  173; 
Adirondack  R.  Co.  v.  New  York  State,  176 
U.  S.  335,  346,  44  L-  Ed.  492;  United  States 
V.  Jones,  109  U.  S.  513,  517,  27  L.  Ed. 
L015;  United  States  v.  Gettysburg  Elec- 
tric R.  Co.,  160  U.  S.  668.  681,  40  L.  Ed. 
576.  See.  generally,  the  title  CONSTITU- 
TIONAL LAW.  vol.  4,  p.   1. 

It    is    not   necessary    that    the    power   to 
condemn   property   be    expressly   given   by 
the    constitution.      The    right    to    condemn 
at  all  is  not  so  given.     It  results  from  the 
powers    that    are    given,    and    it    is    implied 
ause    of    its   necessity,    or    because    it    is 
ropriate    in     exercising    those     powers. 
United    States    v.    Gettysburg    Electric    R. 
Co.,    160    U.    S.    668,    681,    40    L    Ed.    576. 
.   also,   post,   "Necessity   of   Compensa- 
tion," X.  B. 

12.  Exercised  by  all  governments. — 
W(  stern  Union  Tel.  Co.  v.  Pennsylvania 
R.  Co.,  195  U  S.  540,  583.  49  L.  Ed.  312; 
Y anhorne  v.  Dorrance,  2  Ball.  304,  310, 
1  L.  Ed.  391;  Charles  River  Bridge  v. 
Warren  Bridge,  11  Pet.  420,  642,  9  L.  Ed. 
773;  Kohl  v.  United  States,  91  U.  S.  367, 
:;::;,  23  L.  Ed.  449. 

13.  Cannot  be  exercised  for  another 
government. — Kohl  v.  United  .States,  91 
U   S.  367,  373,  23  L-   Ed.    I  1'.). 

The  proper  view  of  the  right  of  emi- 
nent domain  seems  to  be,  that  it  i-~  a  right 
belonging  to  a  sovereignty  to  take  pri- 
vate property  for  its  own  public  uses, 
1  not  for  those  of  another.  Kohl  v. 
United  States,  91  U.  S.  367,  373,  23  L. 
Ed.    449. 

14.  Federal  government. — Kohl  7'.  United 

01    U.    S.   367,   23    1..    Ed.    449;    Van 
Brocklin  t1.  Tennessee,   117  U.  S.   L51,   154, 
I,.   Ed.  845;  Cherokee   Nation  v.  South- 
Kansas   R.  Co..    135   U.   S    r,n,  656,  :;t 
I..  Ed.  295;   Luxton  v.  NortJ    River   Bridge 
.    i:,:;    T.    S.    .v.':.,    529,    38    I..    Ed.    808; 
Pensacola  Tel.  Co.  v.  Western  Union  Tel. 
,  96  U.   S.   1,  11,  24  L.    Ed.  708;  United 


States  v.  Jones,  109  U.  S.  513,  519,  27  L. 
Ed.  1015;  Shoemaker  v.  United  States, 
147  U.  S.  282,  298,  37  L-  Ed.  170;  Fort 
Leavenworth  R.  Co.  v.  Lowe,  114  U.  S. 
525,  531,  29  L.  Ed.  264;  Western  Union 
Tel.  Co.  v.  Pennsylvania  R.  Co.,  195  U. 
S.  540,  568,  49  L  Ed.  312;  Chappell  v. 
United  States,  160  U.  S.  499,  510,  40  L.  Ed 
510;  United  States  v.  Gettysburg  Elec- 
tric R.  Co.,  160  U.  S.  66S.  681,  40  L  Ed 
576;  Harris  v.  Elliott,  10  Pet.  25,  9  L.  Ed. 
333;  United  States  v.  Jones,  109  U.  S.  513, 
27  L.  Ed.  1015;  Monongahela  Nav.  Co 
V.  United  States,  148  U.  S.  312.  37  L.  Ed 
463;  Luxton  v.  North  River  Bridge  Co., 
147  U.  S.  337,  37  L  Ed.  194;  Pumpelly  v 
Green  Bay  Co.,  13  Wall.  166,  182,  20  L 
Ed.  557;  Pollard  v.  Hagan,  3  How.  212, 
222,  11  L.  Ed.  565;  United  States  v.  Fox,  94 
U.  S.  315,  320,  24  L.  Ed.  192;  United 
States  <•.  Great  Falls  Mfg.  Co.,  112  TT.  S. 
645,  28  L-  Ed.  846;  Legal  Tender  Cases, 
12  Wall.  457,  r.63.  20  L-  Ed.  287;  Scranton 
v.  Wheeler,  179  U.  S.  141.  153,  45  L.  Ed. 
126  See.  generally,  the  title  CONSTI- 
TUTIONAL LAW,   vol.   4,   p.    1. 

An  implied  power. — It  is  not  necessary 
that  express  power  be  given  to  the  fed- 
eral government  to  condemn  lands,  but 
such  power  results  and  is  implied  when- 
ever it  is  necessary  or  appropriate  to 
carry  out  the  express  provisions  of  the 
constitution.  United  States  v.  Gettysburg 
Electric  R.  Co.,  160  U.  S.  668,  681,  40  L. 
I'd.  576.  See,  generally,  the  title  CON 
STITUTIONAL   LAW.  vol.   4,  p.    I. 

With  or  without  assistance  of  state. — 
Whenever  it  becomes  necessary,  lor  the 
accomplishment  of  any  object  within  the 
authority  of  congress,  to  exercise  the 
right  of  eminent  domain  and  take  private 
hands,  making  just  compensation  to  the 
owners,  congress  may  do  this,  with  or 
without  a  concurrent  act  of  the  state  in 
which  the  lands  lie.  Van  Brocklin  v. 
Tennessee,  117  U.  S-  151.  15  1.  29  1,.  Ed. 
845;  Cherokee  Nation  v.  Southern  Iv'an-a- 
R.    Co.,    135   U.    S.   611,   656,   3  1    I..    Ed.    295 
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is  fixed  at  a  definite  limit,  will  not  affect  the  right  to  appropriate  such  prop- 
erty,15 or  because  it  is  provided,  that  the  proceedings  shall  be  void  if  no  appro- 


Luxton  v.  North  River  Bridge  Co.,  153 
V.   S.   525,    529,  38   L.   Ed.   808. 

It  is  now  well  settled  that  whenever, 
in  the  execution  of  the  powers  granted  to 
the  United  States  by  the  constitution, 
lands  in  any  state  are  needed  by  the 
United  States,  for  a  fort,  magazine,  dock 
yard,  light  house,  custom  house,  court- 
house, post  office,  or  any  other  public 
purpose,  and  cannot  be  acquired  by  agree- 
ment with  the  owners,  the  congress  of 
the  United  States,  exercising  the  right  of 
eminent  domain,  and  making  just  com- 
pensation to  the  owners,  ma)'  authorize 
such  lands  to  be  taken,  either  by  proceed- 
ings in  the  courts  of  the  state  with  its 
consent,  or  by  proceedings  in  the  courts 
of  the  United  States,  with  or  without  any 
consent  or  concurrent  act  of  the  state, 
as  congress  may  direct  or  permit.  Harris 
V.  Elliott,  10  Pet.  25,  9  L-  Ed.  333;  Kohl 
V.  United  States,  91  U.  S.  367,  23  L.  Ed. 
449;  United  States  v.  Jones,  109  U.  S.  513, 
27  L-  Ed.  1015;  Fort  Leavenworth  R.  Co. 
V.  Lowe,  114  U.  S.  525,  531,  532,  29  L.  Ed. 
264;  Cherokee  Nation  v.  Southern  Kansas 
R.  Co.,  135  U.  S.  641,  656,  34  L.  Ed.  295; 
Monongahela  Nav.  Co.  v.  United  States, 
148  U.  S.  312,  37  L.  Ed.  463;  Luxton  v. 
North  River  Bridge  Co.,  147  U.  S.  337, 
37  L.  Ed.  194;  Luxton  v.  North  River 
Bridge  Co.,  153  U.  S.  525,  38  L.  Ed.  808; 
United  States  v.  Fox.  94  U.  S.  315,  320,  24 
L.  Ed.  192;  United  States  v.  Great  Falls 
Mfg.  Co.,  112  U.  S.  645,  28  L.  Ed.  846; 
Van  Brocklin  v.  Tennessee,  117  U.  S.  151, 
154.  29  L.  Ed.  845;  Chappell  v.  United 
States,   160  U.   S.   499,   509.  40  L.   Ed.   510. 

Not  abridged  by  state's  power. — "The 
argument  based  upon  the  doctrine  that 
the  states  have  the  eminent  domain  or 
highest  dominion  in  the  lands  comprised 
within  their  limits,  and  that  the  United 
States  have  no  dominion  in  such  lands, 
cannot  avail  to  frustrate  the  supremacy 
given  by  the  constitution  to  the  govern- 
ment of  the  United  States  in  all  matter 
within  the  scope  of  its  sovereignty.  This 
is  not  a  matter  of  words,  but  of  things. 
If  it  is  necessary  that  the  United  States 
government  should  have  an  eminent  do- 
main still  higher  than  that  of  the  state, 
in  order  that  it  may  fully  carry  out  the 
objects  and  purposes  of  the  constitu- 
tion, then  it  has  it.  Whatever  may  be  the 
necessities  or  conclusions  of  theoretical 
law  as  to  eminent  domain  or  anything 
else,  it  must  be  received  as  a  postulate 
of  the  constitution  that  the  government 
of  the  United  States  is  invested  with  full 
and  complete  power  to  execute  and  carry 
out  its  purposes."  Cherokee  Nation  v. 
Southern  Kansas  R.  Co.,  135  U.  S.  641, 
656,  34  L.  Ed.   295. 

Power  of  state  and  federal  government. 
—•'In  Ableman  v.  Booth,  21  How.  506,  523, 
16    L.    Ed.    169,    Chief   Justice    Taney    de- 

5U  S  Enc-48 


scribed  in  plain  language  the  complex  na- 
ture of  our  government,  and  the  exist- 
ence of  two  distinct  and  separate  sover- 
eignties within  the  same  territorial  space, 
each  of  them  restricted  in  it  s  powers, 
and  each,  within  its  sphere  of  action  pre- 
scribed by  the  constitution  of  the  United 
States,  independent  of  the  other.  Neither 
is  under  the  necessity  of  applying  to  the 
other  for  permission  to  exercise  it>  law- 
ful powers.  Within  its  own  sphere,  it 
may  employ  all  the  agencies  for  exerting 
them  which  are  appropriate  or  necessary, 
and  which  are  not  forbidden  by  the  law 
of  its  being.  When  the  power  to  establish 
post  offices  and  to  create  courts  within 
the  states  was  conferred  upon  the  fed- 
eral government,  included  in  it  was 
authority  to  obtain  sites  for  such  offices 
and  for  courthouses,  and  to  obtain  them 
by  such  means  as  were  known  and  appro- 
priate. The  right  of  eminent  domain  was 
one  of  those  means  well  known  when  the 
constitution  was  adopted,  and  employed 
to  obtain  lands  for  public  uses.  Its  exist- 
ence, therefore,  in  the  grantee  of  that 
power,  ought  not  to  be  questioned."  Kohl 
v.  United  States,  91  U.  S.  367,  372,  23  L 
Ed.    449. 

Cannot  be  transferred  to  a  state. — The 
right  of  eminent  domain  belonging  to  the 
United  States  government  cannot  be 
transferred  to  a  state  any  more  than  its 
other  sovereign  attributes;  and,  when  the 
use  to  which  the  property  taken  is  ap- 
plied is  public,  the  propriety  or  expedi- 
ency of  the  appropriation  cannot  be  called 
in  question  by  any  other  authority.  United 
States  v.  Jones,  109  U.  S.  513,  519,  27  L. 
Ed.   1015. 

15.  Limit  on  price. — Shoemaker  v. 
United  States,  147  U.  S.  282,  37  L.  Ed. 
170;  United  States  v.  Gettysburg  Electric 
R.  Co.,  160  U.  S.  668,  684,  40  L  Ed.  576, 
Bauman  7'.  Ross,  167  U.  S.  548.  42  L.  Ed. 
270. 

"The  value  of  the  land  is  to  be  agreed 
upon,  or,  in  the  ab-ence  of  agreement,  is 
to  be  found  by  appraisers  to  be  appointed 
by  the  court.  The  intention  expressed 
by  congress,  not  to  go  beyond  a  certain 
expenditure,  cannot  be  deemed  a  direc- 
tion to  the  appraisers  to  keep  within  any 
given  limit  in  valuing  any  particular 
piece  of  property.  It  is  not  unusual  for 
congress,  in  making  appropriations  lor 
the  erection  of  public  buildings,  includ- 
ing the  purchase  of  sites,  to  name  a  sum 
beyond  which  expenditure  shall  not  be 
made,  but  nobody  ever  thought  that  such 
a  limitation  had  anything  to  do  with  what 
the  owners  of  property  should  have  a 
right  to  receive  in  case  proceedings  to 
demn  had  to  be  re-  irted  to."  I'nited 
States  v.  Gettysburg  Electric  R.  Co.,  160 
U.  S.  668,  684,  40  I-   Ed.  S 

An     act     was     passed     by     congress     au- 
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priation  is  made   for  the  payment  of  damages   within   a  certain   period."' 

In  District  of  Columbia. — Congress,  in  pursuance  of  its  power  to  exercise 
exclusive  legislation  in  all  cases  over  the  District  of  Columbia,  may  exercise 
the  power  of  eminent  domain  within  the  district.17 

May  Be  Exercised  in  Indian  Country. — And  this  power  may  also  be  ex- 
ercised   in   the   Indian   Country.18 

C.  State. — The  power  in  a  state  to  take  private  property  for  public  use  is 
undoubted.  It  is  an  incident  to  sovereignty,  and  its  exercise  is  often  essential 
to  advance  public  interests.  It  is  a  principle  which,  from  the  foundation  of  our 
government,  has  been  sanctioned  by  the  practice  of  the  states,  and  does  not 
conflict    with    the    federal    constitution.19 


thorizing  the  establishment  of  a  public, 
park  in  the  District  of  Columbia.  In  this 
act  of  a  certain  sum  of  money  was  pro- 
vided for  all  purposes  connected  with 
the  establishment  of  the  park.  It  was 
held,  that  the  fixing  of  a  definite  sum  for 
the  establishment  of  the  park  was  not  a 
direction  to  the  appraiser  not  to  go  be- 
yond a  certain  amount  in  fixing  the  value 
of  any  property  taken  for  its  establish- 
ment, and  it  did  not  affect  the  power  to 
condemn  the  propertv.  Shoemaker  v. 
United  States.  147  U.  S.  282,  37  L.  Ed. 
170. 

An  act  of  congress  was  passed  which 
provided  that  a  certain  amount  of  money 
should  be  appropriated  for  acquiring  the 
land  upon  which  tin-  battle  of  Gettysburg 
was  fought,  for  the  purpose  of  making  a 
national  park.  The  amount  of  money  to 
be  expended  for  this  purpose  was  limited 
to  an  amount  named  in  the  act.  It  was 
held,  that  the  fact  that  the  amount  of 
money  to  be  expended  was  named  at  a 
definite  sum,  would  not  invalidate  the  act 
e  it  did  not  pretend  to  fix  an  arbi- 
trary value  upon  the  land  taken,  and 
would  not  operate  to  deprive  the  owner 
of  his  land  without  just  compensation 
unless  it  was  shown  that  the  appropria- 
tion was  exhausted.  United  States  v. 
Gettysburg  Klectric  R.  Co.,  160  U.  S.  668, 
•in    L.    Ed.    576. 

16.  Provision    for    appropriation. — Bau- 
man  v.  Ross,  167  U.  S.  548,  42   1.    Ed.  270. 

An  act  of  congress  was  passed  provid- 
ing for  the  establishment  of  public  roads 
and  highways  within  the  District  of  Co 
lumbia.  In  that  act  it  was  provided,  thai 
any  proceedings  i<>r  the  condemnation 
of  land  necessary  for  the  construction  o\ 
the  road  should  be  void,  if  no  appropri- 
ation money  should  be  made  for  the  pay- 
ment of  dam.  I  i  taken  within 
month-  a  fter  i  -  ingress  was  in  session. 
It  was  held,  that  this  clause  did  not  in- 
terfere with  the  right  to  appropriate  the 
property.  Bauman  v.  Ross,  167  U.  S. 
548,  42  L.    Ed.   270. 

17.  In     District     of     Columbia.  —  Shoe- 
maker v.  United  States,  L47  U.  S.  282,  298, 

L.    Ed.    I7u;    Bauman   v.    Ross,    167    I '. 
S.  I..  Ed.  270.     See,  generally,  the 

titli     C<  INSTITUTK  >N  \l«  LAW,  vol.  4, 
,..   i:   DISTRICT  OF  COLUMBIA,  ante, 

p.    404. 


The  Maryland  act  which  ceded  a  tract 
of  land  to  the  general  government  which 
is  embraced  within  the  District  of  Co- 
lumbia, contained  a  clause  which  pro- 
vided, that  "nothing  herein  contained  shall 
be  so  construed  as  to  vest  in  the  United 
States  any  right  of  property  in  the  soil 
as  to  affect  the  right  of  individuals 
therein,  otherwise  than  the  same  shall  or 
may  be  transferred  by  such  individuals 
to  the  United  States."  It  has  been  held, 
that  this  clause  does  not  apply  to  or  af- 
fect the  power  of  eminent  domain.  Shoe- 
maker v.  United  States,  147  U.  S.  282,  37 
L.    Ed.    170. 

18.  Exercise  in  territory. — Cherokee 
Nation  v.  Southern  Kansas  R.  Co.,  135 
U.  S.  641,  656,  34  L.  Ed.  295.  See  also, 
post,  "Belonging  to   Indians,"  VI,   A,   :.'.  d. 

Territory  of  Indian  nation. — The  na- 
tional government  may  exercise  the  same 
power  of  eminent  domain,  in  a  territory 
occupied  by  an  Indian  tribe  or  nation, 
the  members  of  which  are  wards  of  the 
United  States  and  directly  subject  to  its 
political  control,  which  it  may  exercise 
in  the  several  states.  Cherokee  Nation 
Southern  Kansas  R.  Co..  L35  U.  S.  641, 
656,  34  L.  Ed.  295.  See,  generally,  the 
title    INDIANS. 

19.  State.— Ware  v.  Hylton,  3  Dall.  199, 
235,  1  L-  Ed.  568;  West  River  Bridge  Co. 
V.  Dix,  6  How.  507,  536,  12  L.  Ed.  i 
Charles  River  Bridge  V.  Warren  Bridge, 
11  Pet.  420.  578,  9  L.  Ed.  773;  Pollard  v. 
Hagan,  3  How.  212,  230,  II  L.  Ed.  565; 
Barron  v.  Baltimore,  7  Pet.  243,  8  L.  Ed. 
672;  Shoemaker  v.  United  States,  147  U. 
S  282,  20s,  37  L.  Ed.  170;  Kohl  v.  United 
States,  01  U.  S.  367.  23  L.  Ed.  149;  W 
em  Union  Tel.  Co.  v.  Pennsylvania  R. 
Co.,  it):,  V.  S.  540,  49  L.  Ed.  312;  Wiscon- 
sin V.  Duluth,  96  U  S.  379.  387,  24  L.  Ed. 
668;  Boom  Co.  v.  Pattersi  n,  98  U.  S. 
403,  25  L-  Ed.  206;  Osborn  v.  Nicholson, 
13  Wall.  654,  660,  20  L-  Ed.  689.  See, 
generally,   the   title   STATES. 

\    state   may   take   land    for   public   use. 
This  is  done  by  making  compensation  for 
the    pi'i  iperty    taken,   a  -    pn  >\  idi  d    by    ! 
West     River    Bridge    Co.   v.    Dix,   6    How. 
507,    536,    12    L.    Ed.    535. 

No  one  doubts  the  existence  in  the 
state  governments  of  the  right  of  emi- 
nent domain — a  right  distinct  from  and 
paramount    to    the    right    of   ultimate   own- 
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D.  Delegation  of  Power— 1.  Right  to  Dixegate. — The  power  of  emi- 
nent domain  may  be  exercised  by  die  government  itself  through  its  proper  of- 
ficers,20 or  it  may  delegate  the  power  to  individuals  or  corporations  who  in  ex- 
ercising it  have  the  same  power  to  take  private  property  for  public  use  as  the 
government  itself.21  Thus  congress  has  power  to  grant  the  power  of  eminent 
domain  to  corporations  organized  for  national  purposes.22  And  a  state  may 
delegate  the  power  of  eminent  domain  to  persons  engaged  in  enterprises  of  a 
public  nature  within  the   state.23 

2.    Necessity  for  Legislative  Authorization. — The  power  of  eminent 
main  cannot  be  exercised  by  private  persons  or  corporations  without  an  express 
grant    from   the   legislative  power.24 


ership.  Kohl  v.  United  States,  91  U.  S. 
367,    371,    23    L.    Ed.    449. 

Passed  from  national  to  state  govern- 
ment.— Upon  the  admission  of  Alabama 
into  the  Union,  the  right  of  eminent  do- 
main, which  had  been  temporarily  held 
by  the  United  States,  passed  to  the  state. 
Pollard  v.  Hagan,  3  How.  212,  11  L-  Ed. 
565. 

The  legislatures  of  all  the  states  have 
often  exercised  the  power  of  taking  the 
property  of  its  citizens  for  the  use  of  the 
public,  but  they  uniformly  compensated 
the  proprietors.  The  principle  to  main- 
tain this  right  is  for  the  public  good,  and 
to  that  the  interest  of  individuals  must 
yield.  The  instances  are  many;  and 
among  them  are  lands  taken  for  forts, 
magazines  or  arsenals;  or  for  public 
roads  or  canals;  or  to  erect  towns.  Ware 
v.   Hylton,   3    Dall.    199,   235,   1    L.    Ed.    568. 

Not  subject  to  federal  interference. — 
The  United  States  cannot  interfere  with 
the  exercise  by  the  state  of  her  right  of 
eminent  domain  in  taking  for  public  use 
land,  within  her  limits,  which  is  private 
property.  But  when  the  inquiry  whether 
the  conditions  prescribed  by  her  stat- 
utes for  its  exercise  have  been  observed 
takes  the  form  of  a  judicial  proceeding 
between  the  owner  of  lands  and  a  cor- 
poration seeking  to  condemn  and  appro- 
priate them,  the  controversy  is  subject  to 
the  ordinary  incidents  of  a  civil  suit,  and 
its  determination  does  not  derogate  from 
the  sovereignty  of  the  state.  Boom  Co. 
v.   Patterson,  98  U.    S.   403.   25   L.    Ed.   206. 

Does  not  impair  contracts. — The  provi- 
sion of  the  constitution  of  the  United 
States,  which  forbids  a  state  passing  any 
law  which  impairs  the  obligation  of  a 
contract,  has  never  been  construed  to 
forbid  the  exercise  by  a  state  of  the  power 
of  eminent  domain.  Osborn  v.  Nicholson, 
13  Wall.  054,  660.  20  L.  Ed.  689.  See, 
generally,  the  title  IMPAIRMENT  OF 
OBLIGATION    OF   CONTRACTS. 

Right  over  shores  of  navigable  waters. 
— "This  ricjht  of  eminent  domain  over  the 
shores  and  the  soils  under  the  navigable 
waters,  for  all  municipal  purposes,  be- 
longs exclusively  to  the  states  within  their 
respective  territorial  jurisdictions,  .nil 
they,  and  they  only,  have  the  constitu- 
tional power  to  exercise  it.  To  give  to 
the  United   States  the  right  to  transfer  to 


a  citizen  the  title  to  the  shores  and  the 
soils  under  the  navigable  waters,  would 
be  placing  in  their  hands  a  weapon  which 
might  be  wielded  greatly  to  the  injury  of 
state  sovereignty,  and  deprive  the  states 
of  the  power  to  exercise  a  numerous  and 
important  class  of  police  powers.  But  in 
the  hands  of  the  states  this  power  can 
never  be  used  so  as  to  affect  the  exercise 
of  any  national  right  of  eminent  domain 
or  jurisdiction  with  which  the  United 
States  have  been  invested  by  the  constitu- 
tion." Pollard  v.  Hassan,  3  How.  212, 
230,  11  L.  Ed.  565.  See,  also,  the  title 
XAVIGABLE   WATERS. 

20.  Exercise  by  government. — Sweet  v. 
Rechel,  159  U.  S.  380,  399,  40  L.  Ed.  1 
Ware  v.  Hylton,  3  Dall.  199,  235,  1  L.  Ed. 
568;  Chappell  v.  United  States,  160  U.  S. 
499,  510.  40  L.  Ed.  510;  Kohl  v.  United 
States,  91  U.  S.  367,  23  L   Ed.   449. 

21.  Power  to  delegate. — Western  Union 
Tel.  Co.  v.  Pennsvlvania  R.  Co..  195  U. 
S.  540,  559.  49  L.  Ed.  312;  California  v. 
Central  Pac.  R.  Co.,  127  U.  S.  1,  40,  • 
L.  Ed.  150;  Cotting  v.  Kansas  City  Stock 
Yards  Co.,  183  U.  S.  79,  94.  46  L.  Ed.  92. 
See.  also,  post,  "For  What  Purpose  Prop- 
erty   May    Be    Taken/'    VI IT. 

22.  Power  of  congress. — Western  Union 
Tel.  Co.  v.  Pennsvlvania  R.  Co..  195  U.  S. 
540,    559,    49    L.    Ed.    3  12. 

23.  Delegation  by  state. — Adirondack  R. 
Co.  v.  New  York  State.  176  U.  S.  335, 

44    L.    Ed.    492;    Cotting   v.    Kansas    < 
Stock   Yards   Co.,   183   U.    S.    79,   94,   46   L. 
Ed.    92. 

"Wherever   a   purely   public   use    is   o 
templated,    the    state    may    .  -nerally 

does  bestow  upon  the  party  intending 
such  use  some  overnmental  pow< 

It  grants  the  right  of  emincrt  domain  l>v 
which  propertv  can  be  taken,  and  tal 
not  at  the  price  fixed  by  the  owner,  but 
at  the  market  value.  It  thus  enables  him 
to  exercise  the  powers  of  the  state."  C"t- 
ting  v.  Kansas  City  Stork  Yards  Co.,  1S3 
U.    S.    79.   9-1,    46    L.    Fd.    ' 

24.  Must    be    authorized    by    legislative 
power. — California  v.   Central    Par.    R.   C 
127    U.    S.    1.    4(>.    32    f..    Ed.    150;    Western 
Union    Tel.    Co.   -■.    Pennsvlvania    K.    ( 
195  U.   S.  540.  569,    19   L    I'd. 

"The  exercise  of  the  power  of  eminent 
domain  i^  againsl  common  right.  It  sub- 
verts   the    usual    attributes    of    the    owner- 
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3.  To  Whom  Power  May  Be  Delegated — a.  Municipal  Corporations. — 
A  state  may  delegate  its  power  of  eminent  domain  to  a  municipal  corporation 
whenever  it"  is  necessary  for  the  carrying  out  of  municipal  purposes.25 

b.  Private  Corporations. — The  power  of  appropriating  property  under  the 
right  of  eminent  domain  may  be  delegated  to  private  corporations,  to  be  exer- 
cised by  them  in  the  execution  of  works  in  which  the  public  is  interested26 
But  the  right  of  eminent  domain  can  only  be  exercised  by  a  corporation  de  jure 
as  a  corporation  de  facto  cannot  have  this  power.27  And  one  state  cannot  give 
a  corporation  the  right  to  exercise  the  power  of  eminent  domain  within  the 
boundaries  of  another  state,  nor  can  such  power  be  conferred  by  the  federal 
government.28 

c.  Private  Individuals. — The  right  to  exercise  the  power  of  eminent  domain 
may  be  given  by  the  government  to  individuals.29 

4.  Construction  of  Grant  of  Power. — Statutes  conferring  the  power  of 
eminent  domain  in  common  with  all  statutes  which  are  derogatory  to  the -rights 
of  property,  or  which  take  away  the  estate  of  a  citizen,  are  to  be  construed 
strictly.30 

5.  RedeeEGation  or  Transfer  of  Power. — The  power  of  eminent  domain 
when  once  granted  by  the  legislative  power  cannot  be  redelegated  by  the  person 
or  corporation  to  whom  it  is  given,  and  the  lessees  of  a  corporation  cannot  ex- 
ercise the  power  of  condemnation  conferred  by  the  legislature  on  the  lessor.31 

6.  Abridgment  or  Extinguishment  OF  PowER. — Where  a  franchise  of  a 
corporation  carries  with  it  the  right  to  exercise  the  power  of  eminent  domain,  it 
has  been  held,  that  this  is  not  a  vested  right  but  merely  an  incident  to  the  fran- 
chise, and  where  the  franchise  is  abridged  or  extinguished,  the  right  to  exercise 
the  power  is  affected  in  the  same  manner.32 


ship  of  property.  It  must,  therefore,  be 
given  in  express  terms  or  by  necessary 
•implication."  Western  Union  Tel.  Co.  v. 
Pennsylvania  R.  Co.,  195  U.  S.  540,  5G9, 
49    L   Ed.  312. 

25.  Municipal  corporations. — Garrison  v. 
New  York,  21  Wall.  196,  203,  22  L.  Ed. 
r>!2;  Essex  Public  Road  Board  v.  Skinkle, 
140    U.    S.    334,    340,    35    L.    Ed.    446.      See, 

lerally,    the    title    MUNICIPAL    COR- 
PORATIONS. 

26.  Private  corporations. — Boom  Co.  v. 
Patterson,  98  U.  S.  403,  406.  25  L.  Ed. 
206;  Plessy  v.  Ferguson,  163  U.  S.  537, 
554,  41  L.  Ed.  256;  Olcott  v.  The  Super- 
visors. 16  Wall.  678,  691,  21  L.  Eel.  382; 
Madisonvillc  Tract.  Co.  v.  St.  Bernard 
Min.  Co.,  196  U.  S.  239,  257,  49  L.  Ed.  462; 
Tulare  Irrigation  District  v.  Shepard,  185 
U.  S.  1.  17.  46  L.  Ed.  773;  Cherokee  Nation 
v.  Southern  Kansas  R.  Co.,  135  U.  S.  641, 
658,  34  L.  Ed.  295;  Greenwood  v.  Freight 
Co.,  105  U.  S.  13,  26  L,  Ed.  961;  Kohl 
V.  United  States,  91  U.  S.  367,  23  L.  Ed. 
449;  Pensacola  Tel.  Co.  v.  Western  Union 
Tel.  Co.,  96  U.  S.  1,  18.  24  L.  Ed.  708;  The 
Delaware  Railroad  Tax,  18  Wall.  206, 
226,  21  L.  Ed.  888;  Wisconsin,  etc.,  R.  Co. 
V.  Jacobson,  179  U.  S.  287,  297,  45  L.  Ed. 
194.  See,  generally,  the  titles  CORPORA- 
TIONS,  vol.   4.  p.   621;    RAILROADS. 

27.  De  facto  corporation. — Tulare  Ir- 
rigation District  v.  Shepard,  185  U.  S.  1, 
17.    16   L.   Ed.  773. 

"'l'lir  right  of  eminent  domain  cannot 
be  '  xercised  by  a  corporation  de  facto, 
and    the    question    of    valid    organization 


be  raised  when  such  a  corporation 
seeks  to  condemn  lands.  That  is  one 
of  the  exceptions  to  the  general  rule  in 
regard  to  a  corporation  de  facto.  When 
a  corporation  seeks  to  divest  title  to 
private  property  and  to  take  it  for  the 
purposes  of  its  incorporation,  it  must  then 
show  that  it  is  a  corporation  de  jure,  for 
the  law  has  only  given  the  right  to  take 
private  property  to  that  kind  of  a  cor- 
poration." Tulare  Irrigation  District  v. 
Shepard,   185  U.  S.   1,  17,  46   L.    Ed.   773. 

28.  Limited  to  boundaries  of  granting 
state. — Pensacola  Tel.  Co.  v.  Western 
Union  Tel.  Co.,  96  U  S.  1,  18,  24  L.  Ed. 
708. 

29.  Individuals. — California  v.  Central 
Pac.  R.  Co.,  127  U.  S.  1,  40,  32  L  Ed.  150. 

30.  Strictly  construed. — Vanhorne  v. 
Dorrance,  2  Dall.  304,.  316.  1  L  Ed.  391. 
See,   generally,  the  title   STATUTES. 

31.  Western  Union  Tel.  Co.  v.  Pennsyl- 
vania R.    Co.,   195  U.   S.   594,  49   L.   Ed.   332. 

32.  Incident  to  franchise. — People  v. 
Cook,  148  U.  S.  397,  37  L.  Ed.  498;  Pearsall 
v.  Great  Northern  R.  Co.,  161  U.  S.  646, 
40  L.  Ed.  838;  Bank  v.  Tennessee,  163  U. 
S.  416,  424,  41  L.  Ed.  211;  Adirondack  R. 
Co.  7'.  New  York  State,  176  U.  S.  335.  345, 
44  L.  Ed.  492.  See,  also,  the  title  COR- 
P(  )R  \TlONS.  vol.  4,  p.  621. 

"The  capacity  to  acquire  land  by  con- 
demnation for  the  construction  of  a  rail- 
road attends  the  franchise  to  be  a  railroad 
corporation,  and  when  unexecuted  cannot 
lie  held  to  be  in  itself  a  vested  right  sur- 
viving  the    existence   of   the    franchise    or 
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7.   Mode  of  Exercising  Power. — As  to  the  mode  of  exercising  the  power  of 
eminent   domain,   see  post,   "Power   of   Legislature   to    Prescribe   Mode  of    I 
cedure,"  XII,  B. 

VI.    What  Property  May  Be  Taken. 

A.    Private  Property— 1.    Property  Rights  in  General. — Private  property 

of  every  nature  is  subject  to  the  right  of  eminent  domain  in  the  state  and' may 
taken   for  public  purposes.33 

2.  Lands — a.  In  General. — Lands  held  by  private  owners  everywhere  within 
the  geographical  limits  of  the  United  States,  are  held  subject  to  the  authority  of 
the  general  government  to  take  them  for  such  objects  as  are  germane  to  the 
execution  of  the  powers  granted  to  it;  provided  only,  that  they  are  not  taken 
without  just  compensation  being  made  to  the  owner.34  And  this  includes  lands 
bordering  on  navigable  waters  where  they  are  owned  by  private  person.35 

b.  Property  of  Nonresident. — Real  estate  belonging  to  a  person  who  is  a  non 
resident  of  the  state  is  as  much  subject  to  the  right  of  eminent  domain  as  that 
of  property  owners  or  persons  who  reside  in  the  state.36 

c.  Property  of  Federal  Government. — And  land  within  a  state  purchased  by 
the  United  States  as  a  mere  proprietor,  and  not  reserved  or  appropriated  to  any 
special  purpose,  may  be  liable  to  condemnation  for  streets  or  highways,  like  the 
land  of  other  proprietors,  under  the  rights  of  eminent  domain.'17 

d.  Belonging  to  Indians. — Lands  belonging  to  Indians  are  subject  to  the  same 
rules  in  regard  to  the  right  of  eminent  domain  as  those  belonging  to  white  per- 


rp  authorized  circumscription  of  its  scope. 
People  v.  Cook,  148  U.  S.  397,  37  L.  Ed. 
4J8;  Pearsall  v.  Great  Northern  R.  Co., 
±61  U.  S.  646,  40  L.  Ed.  838;  Bank  v. 
Tennessee,  163  U.  S.  416,  424,  41  L.  Ed. 
211."  Adirondack  R.  Co.  v.  New  York 
State,   176  U.   S.  335,  345,  44  L.    Ed.  492. 

33.  All  private  property. — West  River 
Bridge  Co.  v.  Dix,  6  How.  507,  12  L.  Ed. 
535;  Planters'  Bank  v.  Sharp,  6  How.  301, 
330,   12   L.    Ed.   447. 

The  right  of  eminent  domain  reaches 
all  property,  private  or  corporate,  on  a 
public  necessity,  and  on  making  full  com- 
pensation for  it,  and  under  an  implied 
stipulation  to  be  allowed  to  do  it  in  all 
puhlic  grants  and  charters.  Planters' 
Bank  v.  Sharp,  6  How.  301,  330,  12  L.  Ed. 
447. 

34.  Land  of  private  owners. — Cherokee 
Nation  v.  Southern  Kansas  R.  Co.,  135  U. 
S.  641,  656,  34  L.   Ed.  295. 

35.  Lands  bordering  on  navigable 
waters. — Yates  v.  Milwaukee,  10  Wall.  497, 
19  L.  Ed.  984;  Barnev  V.  Keokuk,  94  U.  S. 
324.    342,   24    L.    Ed.    224. 

The  owner  of  land  bounded  by  a  naviga- 
ble river  has  certain  riparian  rights, 
whether  his  title  extend  to  the  middle  of 
the  stream  or  not.  Among  these  are,  free 
access  to  the  navigable  part  of  the 
stream,  and  the  right  to  make  a  landing, 
wharf,  or  pier  for  his  own  use,  or  for  the 
use  of  the  public.  These  rights  arc  valua- 
ble, and  arc  property,  and  can  be  taken 
for  the  public  good  only  when  due  com 
pensation  is  made.  Yates  v.  Milwaukee, 
10  Wall.  497,  19  L.  Ed.  984. 

"The  erection  of  levees,  wharves,  and 
other  accommodations  on  the  very  ground 
impropriated    to    such     purposes     by    the 


original  plot  of  the  town,  or,  stronger 
still,  on  ground  made  and  reclaimed  from 
the  bed  of  the  river  adjoining  the  street 
thus  appropriated,  and  in  enlargement 
thereof,  is  clearly  within  the  powers  of 
the  city  authorities  under  the  power  of 
eminent  domain."  Barney  v.  Keokuk,  94 
U.    vS.    324.    342,    24    L.    Ed.    224. 

36.  Property  of  nonresident. — Huling  v. 
Kaw  Valley  R.,  etc.,  Co.,  130  U.  S.  559, 
563.    32    L-    Ed.    1045. 

"The  owner  of  real  estate,  who  is  a 
nonresident  of  the  state  within  which  the 
property  lies,  cannot  evade  the  duties  and 
obligations  which  the  law  imposes  upon 
him  in  regard  to  such  property,  by  his 
absence  from  the  state.  Because  he  can- 
not be  reached  by  some  process  of  the 
courts  of  the  state,  which,  of  course,  have 
no  efficacy  beyond  their  own  borders,  he 
cannot  therefore  hold  his  property  ex- 
empt from  the  liabilities,  duties  and  obli- 
gations which  the  state  has  a  ri»ht  to 
impose  upon  such  property;  and  in  such 
cases  some  substituted  form  of  notice  has 
always  been  held  to  be  a  sufficient  warn- 
ing to  the  owner,  of  the  proceedings  which 
are  being  taken  under  the  authority  of  the 
state  to  subject  his  property  to  th< 
mands  and  obligations.  Otherwise  the 
burdens  of  taxation,  and  the  liability  of 
such  property  to  be  taken  under  tin- 
power  of  eminent  domain,  would  be  use- 
less in  regard  to  a  very  large  amount  of 
property  in  every  state  of  the  Union. 
Iluling  v.  Kaw  Valley  R.,  etc.,  Co.,  L30 
U.  S.  559.  563,  32   L.   Ed.    1015. 

37.  Land  of  federal  government. — Uniti  I 
States  v.  Chicago,  7   How.   is:,.    194,   i" 

Ed    660.     S  STREETS    VND 
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soi>. ;s  And  this  is  true  whether  the  lands  held  hy  Indians'  titles  are  situated  in  a 
slate,39  or  in  a  territory  governed  by  an  Indian  nation.40 

3.  Charter  and  Franchises  of  a  Corporation. — Charter. — The  charter 
of  a  corporation  while  it  is  a  contract  between  the  state  and  the  company,  is  like 
all  private  rights,  subject  to  the  right  of  eminent  domain  in  the  state.41 

Franchise. — And  the  grant  of  a  franchise  is  of  no  higher  order,  and  confers 
no  more  sacred  title,  than  a  grant  of  land  to  an  individual;  and,  when  the- public 
necessities  require  it,  the  one,  as  well  as  the  ether,  may  be  taken  for  public  pur- 
poses on  making  suitable  compensation;  and  such  an  exercise  of  the  right  of 
emir, cut  domain  does  not  intertere  with  the  inviolability  of  contracts.4 - 


38.  Land  of  Indians.— Cherokee  Nation 
.-  S  .uthern  Kansas  R.  Co.,  135  U.  S.  641, 
34  L  Ed.  295;  fohnson  v.  Mcintosh,  8 
Wheat.  543.  5  L.  Ed.  681.  See,  generally, 
tsie    title    INDIANS. 

39.  Situated  in  a  state. — Johnson  V.  Mc- 
intosh. 8  \\  heat.  ."-4:;.  5  L.  Ed.  681. 

40.  Land  in  Indian  Territory.— Cherokee 
Nation  v.  Southern  Kansas  R.  Co.,  135 
U     S.   641.  34   L.    Ed.  295. 

41.  Charter  of  corporation.— \\  est  River 
Bridge  Co.  v.  Dix,  6  How.  507,  1:2  L.   Ed. 

535. 

■•No  state  could  resume  a  charter,  under 
the  power  of  appropriation,  and  carry  on 
the  functions  of  the  corporation.  A  hank 
charter  could  not  be  thus  taken,  and  the 
business  of  the  bank  continued  for  public 
purposes.  Nor  could  this  bridge  have 
been  taken  by  the  state,  and  kept  up  by  it, 
as  a  tollbridge.  This  could  not  be  called 
an  appropriation  of  private  property  to 
public  purpose.  There  would  be  no 
change  in  the  use,  except  the  application 
of  the  profits,  and  this  would  not  bring 
the  act  within  the  power.  The  power 
must  not  only  be  exercised  bona  fide  by 
a  state,  but  the  property,  not  its  product, 
must    be    applied    to    public    us  West 

River   Bridge  Co.  v.  Dix,  6  How.  507,  537, 

12  L.  Ed.  535. 

42.  Franchise  of  corporation. — W  est 
River  Bridge  Co.  v.  Dix,  6  How.  507,  12 
1.  Ed.  535;  Richmond,  etc.,  R.  Co.  v. 
Louisa  R.  Co.,  13  How.  71,  83,  14  L.  Ed. 
55;  Scranton  v.  Wheeler,  179  U.  S.  141, 
L53  i:.  I,.  Ed.  126;  Monongahela  Nav.  Co. 
v.  United  States,  148  U.  S.  312,  37  L.  Ed. 
133;  Long  Island  Water  Supply  Co.  v. 
Brooklyn,    166   U.    S.    685,    693,   41    L    Ed. 

L65;    Greenwood    v.    Freight    Co.,    105   U. 
S.      L3,      22,      26       L      Ed.      961;      Bridge 
Proprietors   v.   Hoboken   Co.,  1  Wall.   116, 
i.v».   17    L.    Ed.   571;   Gulf,   etc.,   R.   Co.   v. 
Hewes,    L83    U.    S.    66.   77.   46    L    Ed.    86; 
ite    Bank   v.    Knoop,    16    How.    369,   391, 
14    I..    Ed.    977;    New    Orleans    Gas    Co.    v. 
Louisiana    Light    Co.,    115    U.    S.    650,    673, 
L.  Ed.  516. 
The    property   of   corporations,    even    in- 
cluding their   franchise-,  when  that  is  nec- 
taken  for  public  use  under 
power  of   eminent   domain,  on   making 
due     com;  on.      West     River     P.ridge 

6    How.    507,    L2    K    Ed.    " 
hmond,  etc..   R.   Co.  v.   Louisa   R.  Co., 
13     How.    71,    14    L.    Ed.    55;    Greenwood 


Freight    Co.,    105    U.    S.    13,    22,   26    L-    Ed. 
961. 

Rights  and  franchises  which  have  be- 
come vested  upon  the  faith  of  contracts 
made  by  the  public,  can  be  taken  by  the 
public  upon  just  compensation  to  the 
owner,  under  the  state's  power  of  eminent 
domain.  West  River  Bridge  Co.  v.  Dix, 
G  How.  507,  12  L.  Ed.  535;  Richmond,  etc., 
R.  Co.  v.  Louisa  R.  Co.,  13  How.  71,  83, 
14  L.  Ed.  55;  New  Orleans  Gas  Co.  v. 
Louisiana  Light  Co.,  115  U.  S.  650,  673, 
29  L.  Ed.  516. 

"The  franchise  is  a  vested  right.  The 
state  has  power  to  grant  it.  It  may  re- 
take it,  as  it  may  take  other  private  prop- 
erty, for  public  uses,  upon  the  payment 
of  just  compensation.  A  like,  though  a 
superior,  power  exists  in  the  national 
government.  It  may  take  it  for  public 
purposes,  and  take  it  even  against  the 
will  of  the  state;  but  it  can  no  more  take 
the  franchise  which  the  state  has  given 
than  it  can  any  private  property  belonging 
to  an  individual."  Scranton  v.  Wheeler, 
179  U.  S.  141,  153,  45  L.  Ed.  126.  See, 
also.  Long  Island  Water  Supply  Co.  v. 
Brooklyn,  166  U.  S.  685,  693,  41  L  Ed. 
L165;  Monongahela  Nav.  Co.  v.  United 
States,    148   U.   S.    312.   341,   37   L.    Ed.    463. 

"In  West  River  Bridge  Co.  v.  Dix,  6 
How.  507,  534.  12  L  Ed.  535,  the  fran- 
chise of  a  bridge  company  was  held  to 
be  property  subject  to  condemnatKn 
under  the  law  of  eminent  domain."  Gulf, 
etc.,  R.  Co.  v.  Hewes,  183  U.  S.  66,  77. 
46   L.   Ed.   86. 

"This  court  sustained  the  principle  an- 
nounced by  the  supreme  court  of  New- 
Hampshire,  in  the  West  River  Bridge 
case.  A  charter  for  one  hundred  years, 
incorporating  a  bridge  company,  had  been 
granted;  the  bridge  was  built  and  enjoyed 
by  the  company.  Then  another  law  was 
passed  authorizing  public  roads  to  be  laid 
out,  and  free  bridges  to  be  erected;  the 
commissioners  anpropriated  the  West 
River  Bridge  and  made  it  free;  the  su- 
preme court  of  Vermont  sustained  the 
proceeding  on  a  review  of  that  decision. 
AimI  this  c^urt  held  that  the  first  charter 
was  a  contract  securing  the  franch 
and  property  in  the  bridge  to  the  com- 
pany;  hut  that  the  first  legislature  could 
not  cede  away  the  sovereign  right  of 
eminent  domain,  and  that  the  franchises 
and  property  could  he  taken   for  the  uses 
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4.  Contract.— A  contract  is  property,  and,  like  any  other  property,  may  be 
taken   under  condemnation   proceedings   for   public  use.43 

B.    Property  Already  Devoted  to  Public  Use— 1.  Gk.nkrai.  Ruus.— Although 

it  has  been  held,  that  where  a  state  has  delegated  the  power  of  eminent  domain 
to  a  person  or  corporation,  and  where  by  its  exercise  lands  have  been  .subjected  to 
a  public  use,  they  cannot  be  applied  to  another  public  use  without  specific  au- 
thority expressed  or  implied  to  that  effect.44  yet.  the  general  rule  seems  to  be 
that  the  fact  that  property  is  already  devoted  to  a  public  use,  does  not  exempt  it 
from  being  appropriated  under  the  right  of  eminent  domain,  but  it  may  be  so 
taken  for  a  use  which  is  clearly  superior  or  paramount  to  the  one  to  which  it  is 
already  devoted.45 

2.  Railroad  Property— a.  Stock.— A  state  may  give  one  railroad  corporation, 
which  holds  a  majority  of  shares  of  stock  in  another  railroad  corporation,  the 
right  to  exercise  the  power  of  eminent  domain  in  regard  to  the  shares  of  stock 
owned  by  the  other  parties,  where  such  condemnation  is  necessary  for  the  im- 
provement of  the  road  and  where  it  will  be  of  benefit  to  the  public.46 

b.  Right  of  One  Railroad  to  Use  Tracks  of  Another. — It  would  seem  that 
where  a  right  has  been  given  to  two  railroad  companies  to  construct  their  lines 

land,  when  held  like  this,  at  first  by  an 
c  riginal  cession  to  that  government,  and 
afterwards  appropriated  for  a  specific 
public  object,  cannot  easily  be  shown  lia- 
ble to  be  taken  away  for  an  ordinary 
local  object,  though  public,  and  especially 
one  under  another  government  and  by 
mere  implication.  (United  States  v.  Ames, 
1  Woodb.  &  M.  88).  It  must  be  for  a 
public  object,  clearly  superior  or  para- 
mount, or  to  which  preference  is  expressly 
given  by  law  or  the  constitution,  in  order 
to  make  the  right  clear  to  seize  and  con- 
demn land  so  situated.  West  River  Bridge 
Co.  v.  Dix,  6  How.  507.  543.  544.  12  L  F.d. 
535,  and  cases  there  cited;  4  Gill  &  J 
(Md.),  108,  150."  United  States  v.  Chicago, 
7    How.    185.   195,   12    L.    Ed.   660 

46    Offield    v.    Xew    York.    etc..    R.    Co., 
203  U.   S.   372.  51    L.   Ed.   231. 

A  statute  of  the  state  of  Connecticut 
provided  that  if  any  railroad  company 
which  had  acted  under  the  authority  of 
the  laws  of  that  state,  had  acquired  more 
than  three-fourths  of  the  capital  stock  of 
anv  steamboat,  ferry,  bridge,  wharf  or 
railroad  corporation  and  could  not  au:ree 
with  the  owners  of  the  outstanding  >tock 
for  the  purchase  of  the  same,  such  railroad 
company  could,  upon  a  finding  by  the 
judge  of  the  superior  court  that  such  pur- 
chase would  be  for  the  public  inter'  . 
cause  such  outstanding  stock  to  be  ap- 
praised, and  have  such  appraisal  recorded 
in  the  office  of  the  clerk  of  the  - 
court  of  any  county  where  such  railn  ad 
company  operated,  and  further  proA  j< 
that  where  the  amount  of  such  appraisal 
ha  1    been    paid    or    deposited    to    stock    or 

:kholders,   that   the   stock   so  aporai 
should  cease  to  have  anv  inter  in. 

Tt  was  held,  that  such  statute  was  not  \ 
as   impairing  the  tion   of   a   contract 

within    the    constitutional     prohibition,    as 
the    state    had    a    right    to    declare    what 
property   should    be   taken    for   public   u 
I  Iffield  V,    Xew   York.   etc..   R.    C  U. 

S.    372.    51     I.  '1. 


cf  free  roads  and  bridges,  on  compensa- 
tion being  made."  State  Bank  v.  Knoop, 
10  How.   369,  391,   14   L.   Ed.   977. 

43.  Contract. — Xew  Orleans  Gas  Co.  v. 
Louisiana  Light  Co.,  115  U.  S.  650,  673, 
29  L.  Ed.  516;  Long  Island  Water  Supply 

o.  v.  Brooklyn,  166  U.  S.  6S5,  690,  41  L. 
Ed.    1165. 

44.  Necessity  for  specific  authority. — 
Adirondack  R.  Co.  v.  Xew  York  State, 
176  U.  S.  335,  349,  44  L  Ed.  492;  St.  Louis 
v.  Western  Union  Tel.  Co.,  148  U.  S.  92, 
101,  37  L.  Ed.  380,  quoted  in  Richmond  v. 
Southern  Bell  Tel.,  etc..  Co.,  174  U.  S. 
761,    772.   43    L.    Ed.    1162. 

Although  the  state-house  grounds  be 
property  devoted  to  public  uses,  it  is  prop- 
erty devoted  to  the  public  uses  of  the 
state,  and  property  whose  ownership  and 
control  are  in  the  state,  and  it  is  not 
within  the  competency  of  the  national 
government  to  dispossess  the  state  of 
such  control  and  use,  or  appropriate  the 
same  to  its  own  benefit,  or  the  benefit  of 
any  of  its  corporations  or  grantees,  with- 
out suitable  compensation  to  the  state. 
St.  Louis  v.  Western  Union  Tel.  Co.,  148 
U.  S.  92,  101.  37  L  Ed.  380.  quoted  in 
Richmond  v.  Southern  Bell  Tel.,  etc.,  Co., 
174  U.   S.   761,  772,  43   L-   Ed.    1162. 

45.  Paramount  use. — West  River  Bridge 
Co.  v.  Dix,  6  How.  507,  543,  544,  12  L 
Ed.  535;  United  States  v.  Chicago,  7  How. 
185  195.  12  L  Ed.  660;  Adirondack  R.  Co. 
V.  Xew  York  State,  176  U.  S.  335,  349,  44 
L  Ed.  492;  Richmond,  etc.,  R.  Co.  v. 
Louisa,  R.  Co.,  13  How.  71,  14  L  Ed.  55; 
Western  Union  Tel.  Co  v.  Pennsylvania 
R.  Co.,  195  U.  S.  540,  559.  49  L  Ed.  312; 
St.  Louis  v.  Western  Union  Tel.  Co.,  148 
U  S.  92,  101.  37  L  Ed.  380;  Richmond  V. 
Southern  Bell  Tel.,  etc.,  Co.,  174  U.  S. 
761.    762.    43    L    Ed.    1162. 

"It  seems,  too,  that,  though  land  pur- 
chased within  a  state  for  ordinary  pur- 
poses by  the  general  trovernment  must 
yield    to    the    local    public    demands,    yet 
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between  two  given  points,  and  the  line  of  one  is  completed  before  that  of  the 
other,  and  it  becomes  necessary  for  the  operation  of  the  latter  road  that  it  use 
a  portion  of  the  track  of  the  other  road,  it  would  have  a  right  to  acquire  the 
use  of  the  track  under  powers  granted  it  by  a  state  or  the  federal  government.47 

c.  Taking  Tracks  of  One  Street  Raikcay  for  Another. — A  state  may  grant  to 
one  street  car  company  the  right  to  use  the  tracks  of  any  other  street  car  company 
when  necessary  for  its  operation,  and  upon  the  failure  of  the  companies  to  agree 
as  to  compensation,  the  company  desiring  to  use  the  tracks  can  begin  condemna- 
tion proceedings  to  appropriate  this  right.48 

d.  Taking  Railroad  Right  of  Way  for  Telegraph  Purposes. — It  has  been  held, 
that  the  private  right  of  way  of  a  railroad  company  cannot,  without  special  stat- 
utory authorization,  be  appropriated  by  a  telegraph  company  for  the  construc- 
tion of  its  line.49 


47.  Right  to  use  tracks  of  another  road. 
—Railway  Co.  v.  Ailing,  99  U.  S.  463,  25 
L.  Ed.  438.  See,  generally,  the  title  RAIL- 
ROADS. 

An  act  entitled  "An  act  granting  the 
right  of  way  through  the  public  lands  to 
the  Denver  and  Rio  Grande  Railway  Com- 
pany," approved  June  8,  1872  (17  Stat. 
339)  ;  an  act  amendatorv  thereof,  approved 
March  3,  1877  (19  Stat.  405);  and  an  act 
entitled  "An  act  granting  to  railroads  the 
right  of  way  through  the  public  lands  of 
the  United  States,"  approved  March  3,  1875 
(18  Stat.  482) — considered  with  reference 
to  the  conflicting  claims  of  the  Denver 
and  Rio  Grande  Railroad  Company,  and 
the  Canon  City  and  San  Juan  Railway 
Company,  to  occupy  and  use  the  Grand 
or  Big  Canon  of  the  Arkansas  for 
railroad  purposes.  Held:  1.  That  said 
act  of  1872  granted  an  immediate  bene- 
ficial easement  in  a  particular  way  over 
which  the  routes  designated  in  the  char- 
ter of  the  Denver  Company  lay,  capable, 
however,  of  enjoyment  only  when  such 
way  should  actually  and  in  good  faith  be 
appropriated  for  the  purposes  contemplated 
by  that  charter,  and  then  the  title  thereto 
would  take  effect  by  relation  as  of  the  date 
of  the  act.  2.  That  that  company  finally  ap- 
propriated the  right  of  way  through  the 
canon  April  9,  1878,  and  was  by  its  prior 
occupancy  entitled  to  the  benefits  con- 
ferred by  said  act  of  1872.  3.  That  both 
companies  should  be  allowed  to  proceed 
with    the   construction    of   their   respective 

•  Is  through  said  canon  where  it  is 
broad  enough  for  them  to  do  so  without  in- 
terferring  with  each  other;  but  where,  in 
the  narrow  portions  of  the  defile,  this  is 
impracticable,  the  court  below,  while  rec- 

li  ing  and  enforcing  the  prior  title  of 
the  Denver  Company,  should,  by  proper 
orders,  secure  upon  just  and  equitable 
terms  the  right  of  the  Canon  City  Com- 
pany, under  said  act  of  1875,  to  use.  in 
common  with  the  Denver  Company,  the 
same  roadbed  and  track,  after  the  same 
shall  have  been  completed.  Railway  Co. 
v.  Ailing,  09   U.  S     163,  25  L.   Ed.  438. 

48.  Greenwood  v.  Freight  Co.  105  U.  S. 
13,  23,  26  I.  Ed.  961.  See,  generally,  the 
title  STREET  R  MLWAYS. 

A  corporation  was  chartered  by  the  leg- 


islature of  Massachusetts,  for  the  purpose 
of  operating  a  street  railway.  In  the  act 
chartering  it,  it  was  given  the  power  to 
operate  over  the  tracks  of  any  other 
street  railway  in  the  city,  when  neces- 
sary for  the  purpose  of  carrying  out 
the  provisions  of  its  charter,  and  it 
provided  that  in  the  event  of  an  inability 
to  agree  with  the  owners  of  other  tracks  as 
to  compensation,  that  it  should  be  de- 
termined in  accordance  with  the  provision 
of  general  laws  previously  enacted  on  tin 
subject.  It  was  held,  that  it  was  proper 
for  the  state  to  grant  this  power  to  a 
street  railway  company.  Greenwood  v. 
Freight  Co.,  105  U.  S.  13,  22,  26  L,  Ed.  961. 

49.  Pensacola  Tel.  Co.  v.  Western  Union 
Tel.  Co.,  96  U.  S.  1,  12,  24  L.  Ed.  708 ;  Wes- 
tern Union  Tel.  Co.  v.  Ann  Arbor  R.  Co., 
178  U.  S.  239,  243,  44  L.  Ed.  1052;  Western 
Union  Tel.  Co.  v.  Pennsylvania  R.  Co., 
195  U.  S.  540,  563,  49  L.  Ed.  312.  See,  also, 
St.  Louis  v.  Western  Union  Tel.  Co.,  148 
U.  S.  92,  37  L.  Ed.  380.  See,  also,  the 
titles  RAILROADS;  TELEGRAPHS 
AND  TELEPHONES. 

The  act  of  congress  of  July  24,  1866, 
which  gave  a  telegraph  company  the  right 
to  construct,  maintain  and  operate  tele- 
graph lines  along  post  roads  and  over  the 
public  domain  in  the  United  States,  did 
not  confer  upon  the  telegraph  company 
therein  named  the  right  of  eminent  do- 
main, nor  did  it  give  such  company  a  right 
to  construct  its  telegraph  lines  over  and 
along  the  right  of  way  of  a  railroad  com- 
pany without  its  consent.  Pensacola  Tel. 
Co.  v.  Western  Union  Tel.  Co.,  9fi  U.  S. 
1,  12.  24  L.  Ed.  708;  Western  Union  Tel. 
Co.  «'.  Ann  Arbor  R.  Co.,  178  U.  S.  239, 
243,  44  L  Ed.  1052;  Western  Union  Tel. 
Co.  v.  Pennsylvania  R.  Co.,  195  U.  S.  540, 
563,  49  L.  Ed.  312.  See.  also,  St.  Louis  V. 
Western  Union  Tel.  Co.,  148  U.  S.  92,  37 
L.  Ed.  380. 

A  railroad  right  of  way  is  so  far  private 
property  as  to  be  subject  to  the  power  of 
eminent  domain  upon  payment  of  comp 
sation.      Pensacola    Tel.    Co.    v.    Western 
Union   Tel.  Co..  96  U.   S.  1,  11,  24  L   Ed. 
708;    Western    Union    Tel.    Co.    v.    Pen  i 
sylvania   R.  Co.,  195  U.  S.  540,  57::,  49   ! 
Ed    312. 
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e.  Railroads  Crossing  Railroads. — One  railroad  company  has  the  power  in  the 
exercise  of  its  right  of  eminent  domain,  to  condemn  a  right  of  way  for  a  crossing 
over  the  tracks  of  another  railroad  company.50 

f.  Street  Crossing  Railroad  Tracks. — A  city  has  the  right  to  construct  streets 
across  the  tracks  of  a  railroad  which  are  situated  within  its  corporate  limits.61 

g.  Taking  Railroad  Property  for  Park. — A  state  may  condemn  land  held  by 
a  railroad  company  for  a  public  park.52 

h.  Taking  Railroad  Property  for  Grain  Elevator. — The  right  of  way  of  a  rail- 
road company  cannot  be  taken  for  the  construction  of  a  grain  elevator,  owned 
by  private  individuals.53 

3.  Taking  Toll  Bridge:  for  Public  Road. — A  toll  bridge,  held  by  an  incor- 
porated company,  under  a  charter  from  a  state,  may  be  condemned  and  taken  as 
part  of  a  public  road,  under  the  laws  of  that  state.54  But  a  toll  bridge  cannot  be 
taken  by  the  state  and  kept  by  it  as  a  toll  bridge.55 

4.  Railroads  Crossing  Streets  and  Highways. — Where  a  railroad  crosses 
a  street  or  highway,  it  has  a  right  to  condemn  the  land  necessary  for  constructing 
its  crossings,50  and  where  a  street  is  crossed  in  a  city,  the  fact  that  the  city 
agrees  to  pay  part  of  the  expense  of  constructing  the  crossing,  will  not  effect 
the  power  of  condemnation.57 

5.  Opening  Streets  Through  Military  Reservation. — A  municipal  gov- 
ernment in  the  exercise  of  the  right  of  eminent  domain  granted  to  it  by  a  state, 
has  no  power  to  open  streets  through  a  military  reservation  belonging  to  the 
United  States.555 

6.  Waterworks  Belonging  to  Private  Corporations. — A  waterworks  sys- 
tem belonging  to  a  private  corporation  may  be  condemned  by  a  city  when  it 
desires  to  construct  a  waterworks  system  of  its  own.59 


50.  Richmond,  etc.,  R.  Co.  v.  Louisa  R. 
Co.,  13  How.  71,  14  L.  Ed.  55.  See,  gen- 
erally, the  title  CROSSINGS,  vol.  5,  p. 
149. 

51.  Chicasro,  etc.,  R.  Co.  v.  Chicago,  166 
U.   S.  226.  41   L.   Ed.  979. 

52.  Adirondack  R.  Co.  v.  New  York 
State,  176  U.  S.  335,  44  L.  Ed.  492. 

53.  Missouri  Pac.  R.  Co.  v.  Nebraska,  164 
U.  S.  403.  415.  41  L.  Ed.  489.  See,  also, 
post,  "Grain   Elevator,"  VIII,  B,  2,  n. 

54.  West  River  Bridge  Co.  v.  Dix,  6 
How.    507,    12   L.    Ed.    535. 

55.  West  River  Bridge  Co.  v.  Dix,  6 
How.  507.   537,  12  L.   Ed.   535. 

56.  Wheeler  v.  New  York,  etc.,  R.  Co., 
178  U.   S.  321,  44  L.   Ed.   1085. 

57.  Wheeler  v.  New  York,  etc.,  R.  Co., 
178   U.    S.    321,   44   L.    Ed.    1085. 

For  the  purpose  of  abolishing  grade 
crossings  which  existed  on  certain  streets 
in  a  city  in  Connecticut,  the  city  and  the 
railroad  made  an  agreement  by  which 
the  city  agreed  to  pay  one-sixth  of  the 
expense  of  establishing  new  crossings. 
In  furtherance  of  the  constructions  of 
these  crossings  condemnation  proceedings 
were  brought  against  several  persons  own- 
ing land  adjacent  to  the  crossings.  Some 
of  the  parties  objected  to  the  proceed- 
ings upon  the  ground  that  the  city  had  no 
right  to  pay  one-sixth  of  the  expense  of 
these  crossings.  It  was  held,  that  this  de- 
fense was  n"t  valid,  and  that  the  land 
could    be    condemned.     Wheeler    v.    New 


York,  etc.,  R.  Co.,  178  U.  S.  321,  44  L-  Ed. 
1085. 

58.  United  States  v.  Chicago,  7  How. 
185,  12  L.  Ed.  660.  See,  generally,  the 
title  STREETS  AND  HIGHWAYS; 
UNITED  STATES. 

The  corporate  powers  of  the  city  of 
Chicago  have  no  right  to  open  streets 
through  property  belonging  to  the  United 
States,  adjacent  to  the  city,  although  the 
ground  had  been  laid  out  in  lots  and 
streets  by  the  government.  Their  right 
was  limited  to  that  part  which,  by  a  sale 
of  the  government,  had  become  private 
property.  United  States  v.  Chicago,  7  How. 
185,  12  L.  Ed.  660. 

59.  Long  Island  Water  Supply  Co.  v. 
Brooklyn,  166  U.  S.  685.  689,  41  L.  Ed. 
1165;  Spring  Valley  Waterworks  V. 
Schottler,  110  U.  S.  347,  378,  28  L  Ed. 
173. 

The   supplying   of  pure   water   to   a   city 
and   its   inhabitants   is   a   matter   of   public 
concern.     The    taking    of    water    held    by 
private  parties  for  that  purpose   i-   an   ap- 
propriation of  it  for  a  public  use;  and  the 
same   conditions  for   its   lawful   appropria- 
tion  must   be   followed   as   when   property 
of    a    different    character    i<     thus     taken. 
There-  must  be  the  just  compensation 
it  to  the  owner,  and  the  impartial  tribu 
to    appraise    it-    value    and    determine 
amount  of  the  compensation.  Sp  Hey 

Wat  .    Schottler,   no  U.   S.   3 

I.     Ed.    173. 
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VII.    Determination  as  to  Necessity  and  Amount  of  Appropriation.00 

it  is  within  the  competency  of  the  legislature  to  determine  the  necessity  for 
a  taking,  and  the  amount  of  property  which  shall  be  taken  for  a  public  use,  and 
the  courts  have  no  supervision  over  this  power.01 

VIII.    For  What  Purposes  Property  May  Be  Taken. 

A.  Private  Purposes. — The  right  of  eminent  domain  can  only  be  exercised 
where  the  property  taken  is  to  be  used  for  the  benefit  of  the  public,  and  under 
no  circumstances  can  it  be  taken  lor  a  private  use,  as  the  taking  of  the  property 
.>!  one  man  for  the  benefit  ot  another  is  nut  a  constitutional  exercise  ol  this 
power  .u2 

60.  It  matters  not  to  whom  the  water 
supply  system  belongs,  individual  or  cor- 
poration, or  what  franchi>e>  are  connected 
with  it,  all  may  be  taken  for  public  uses 
upon  payment  of  just  compensation.  Long 
Island  Water  Supply  Co.  v.  Brooklyn,  166 
U.    S.   685,   689,  41   L,    Ed.   1165. 

61.  Amount  and  necessity. — Chicago, 
etc.,  R.  Co.  v.  Tompkins,  176  U.  S.  167, 
173,  44  L.  Ed.  417;  Adirondack  R.  Co.  v. 
New  York  State,  176  U.  S.  335,  44  L,  Ed. 
492. 

"Neither  can  it  be  said  that  there  is 
any  fundamental  right  secured  by  the  con- 
stitution of  the  United  States  to  have  the 
questions  of  compensation  and  necessity 
both  passed  upon  by  one  and  the  same 
jury.  In  many  states  the  question  of  neces- 
sity is  never  submitted  to  the  jury  which 
passes  upon  the  question  of  compensation. 
It  is  either  settled  affirmatively  by  the  leg- 
islature, or  left  to  the  judgment  of  the 
corporation  invested  with  the  right  to 
take  property  by  condemnation.  The 
question  of  necessity  is  not  one  of  a  ju- 
dicial character,  but  rather  one  for  de- 
t  rmination  by  the  lawmaking  branch  of 
the  government.  Boom  Co.  v.  Patterson, 
98  U.  S.  403,  406,  25  L.  Ed.  206;  United 
States  v.  Jones,  109  U.  S.  513,  27  L.  Ed. 
1015."  Backus  v.  Kort  Street  Union  Depot 
.    169    U.    S.    557,    568,    42    L.     Ed.    853. 

Speaking  generally,  it  is  for  the  state 
primarily  and  exclusively,  to  declare  for 
what  local  public  purposes  private  prop- 
erty, within  its  limits,  may  be  taken  upon 

mpensation    to    the    owner,    as    well    as 

to   prescribe   a   mode   in   which   it    may   be 

demned  and  taken.   Madisonvillc  Tract. 

v.  St.  Bernard  Min.  Co.,  196  U.  S.  239, 

252,  49  L.   Ed.  462. 

Courts    have    no    power    to    control    the 

legislative    authority    in     the     exercise    of 

their    right   to   determine   when    it   is    nec- 

or    expedient    to    condemn    a    spe- 

c    piece  of  property  for  public    purposes. 

Vdirondack  R.  Co.  7'.  New  York  State.  176 

:;:::,.    14    I,.   Ed.  492. 

"Whether  land  be  taken  under  the 
.-lause    authorizing   the    making    of    whole- 

me  and  reasonable  laws,  or  by  virtue 
of  the  rlntisc  authorizing  the  appropria- 
tion of  privati  Tty  to  public  uses,  jt 
must  in  either  case  be  left  to  the  legis- 
latu  lecide  what  quantity  of  estate 
lit   to  be  taken  in  order  to  accomplish 


its  purpose,  and  do  the  most  complete 
justice  to  all  parties."  Sweet  v.  Rechel,  159 
U.   S.   380,  395,  40   L.   Ed.   188. 

The  amount  of  land  which  may  be  ap- 
propriated for  a  public  purpose  is  a 
matter  within  the  discretion  of  the  leg- 
islature and  one  which  the  courts  cannot 
ontrol.  United  States  v.  Gettysburg  Elec- 
tric R.  Co.,  160  U.  S.  668,  40  L.  Ed.  576; 
Burlington  Gas  Light  Co.  v.  Burlington, 
etc.,   R.   Co.,   165   U.    S.   370,  41   L.    Ed.  749. 

62.  Private  purpose. — Plessy  v.  Eergu- 
son,  163  U.  S.  537,  554,  41  L-  Ed.  256; 
Olcott  v.  The  Supervisors,  16  Wall.  678, 
694,  21  L.  Ed.  382;  Cole  v.  La  Grange,  113 
U.  S.  1,  6,  28  L.  Ed.  896;  Pine  Grove  Tp. 
V.  Talcott,  19  Wall.  666,  676,  22  L-  Ed.  227; 
ird  of  Commissioners  v.  Lucas,  93  U. 
S.  108,  114,  23  L.  Ed.  822;  Strickley  v. 
Highland  Boy  Gold  Min.  Co.,  200  U.  S. 
527,  536,  50  L.  Ed.  581,  582;  Western 
Union  Tel.  Co.  v.  Pennsylvania  R.  Co., 
195  U.  S.  540,  467,  49  L.  Ed.  312;  Madi- 
sonville  Tract.  Co.  v.  St.  Bernard  Min. 
Co.,  196  U.  S.  239,  251,  49  L.  Ed.  462; 
Kaukauna  Water  Power  Co.  v.  Green 
Bay.  etc.,  Canal  Co.,  142  U.  S.  254,  273,  35 
L.  Ed.  1004;  Chicago,  etc.,  R.  Co.  v.  Chi- 
cago, 166  U.  S.  226,  237,  41  L.  Ed.  979; 
Missouri  Pac.  R.  Co.  v.  Nebraska,  164  U. 
S.  403,  41  L.  Ed.  489;  Fallbrook  Irrigation 
District  V.  Bradley,  164  U.  S.  112,  161,  41 
L.  Ed.  369;  Sweet  v.  Rechel,  159  U.  S. 
380,  40fl,  40  L.   Ed.  188. 

"Private  property  can  be  taken  for  a 
public  purpose  only,  and  not  for  private 
gain  or  benefit.  Upon  no  other  ground 
than  that  the  purpose  is  public  can  the 
exercise  of  the  power  of  eminent  domain 
in  behalf  of  such  corporations  be  sup- 
ported." Pine  Grove  Tp.  7'.  Talcott,  19 
Wall.    666,  676,  22   L-   Ed.   227. 

"The  general  grant  of  legislative  power 
in  the  constitution  of  a  state  does  not  en- 
able the  legislature,  in  the  exercise  cither 
of  the  right  of  eminent  domain,  or  of  the 
right  of  taxation,  to  take  private  prop- 
erty,  without  the  owner's  consent,  for  any 
hut  a  public  object."  Cole  7'.  La  Grange, 
113  U.  S.  1,  6,  28  L.  Ed.  896.  See,  also, 
Missouri  Pac.  R.  Co.  7'.  Nebraska,  164  U. 
S.    403,     II    I..    Ed.    489. 

"Although  the  sovereign  power  in  free 
governments  may  appropriate  all  the  prop- 
erty, public  as  well  as  private,  for  public 
purposes,    making    compensation    therefor; 
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B.  Public  Purposes— 1.  Determination  of  Character  op  Use— a  Power 
of  the  Legislature.— Ix  is  within  the  power  of  the  legislature  to  determine  within 
certain  limits,  what  are  the  public  purposes  or  uses  for  which  property  nnv  be 
appropriated.03  l       3        •> 


yet  it  has  never  been  understood,  at  least 
never  in  our  republic,  that  the  sovereign 
power  can  take  the  private  property  of  A 
and  give  it  to  B,  by  the  right  of  'eminent 
domain;'  or,  that  it  can  take  it  at  all,  ex- 
cept for  public  purposes."  Charles  River 
Bridge  v.  Warren  Bridge,  11  Pet.  420, 
642,    9    L.    Ed.    773. 

"The  express  provisions  of  the  con- 
stitution of  Missouri  tend  to  the  same  con- 
clusion. It  begins  with  a  Declaration  of 
Rights,  the  sixteenth  article  of  which  de- 
clares that  'no  private  property  ought  to 
be  taken  or  applied  to  public  use  without 
just  compensation.'  This  clearly  presup- 
poses that  private  property  cannot  be 
taken  for  private  use."  Cole  v.  La  Grange, 
113  U.  S.  1,  7,  28   L.   Ed.  896. 

"Private  property  cannot  be  taken  from 
individuals  by  the  state,  except  for  public 
purposes,  and  then  only  upon  compensa- 
tion, or  by  way  of  taxation;  and  any  en- 
actments to  that  end  would  be  regarded 
as  an  illegitimate  and  unwarranted  exer- 
cise of  legislative  power.  And  any  at- 
tempt by  the  legislature  to  take  private 
property  from  its  grantee,  and  restore  it 
to  its  grantor,  would  be  in  conflict  with 
the  constitutional  inhibition  against  im- 
pairing the  obligation  of  contracts."  Board 
of  Commissioners  v.  Lucas,  93  U.  S.  108, 
114,   23    L.    Ed.    822. 

It  is  beyond  the  competency  of  a  state 
to  appropriate  to  itself  the  property  of 
individuals  for  the  sole  purpose  of  cre- 
ating a  water  power  to  be  leased  for  manu- 
facturing purposes.  Kaukauna  Water 
Power  Co.  v.  Green  Bay,  etc.,  Canal  Co., 
142  U.  S.  254,  273,   35   L.   Ed.    1004. 

It  is  fundamental  in  American  juris- 
prudence that  private  property  cannot  be 
taken  by  the  government,  national  or 
state,  except  for  purposes  which  are  of  a 
public  character,  although  such  taking  be 
accompanied  by  compensation  to  the 
owner.  That  principle,  this  court  has  said, 
grows  out  of  the  essential  nature  of  all 
free  governments.  Loan  Association  v. 
Topeka.  20  Wall.  655,  22  L.  Ed.  455;  Cole 
V.  La  Grange.  113  U.  S.  1,  6.  28  L  Ed. 
896;  Madisonville  Tract.  Co.  v.  St.  Bern- 
ard Min.  Co.,  196  U.  S.  239,  251,  49  L.  Ed. 
462. 

A  ruling  which  would  allow  a  single 
riparian  owner  upon  a  pond  created  by  a 
dam  to  take  to  himself  one-half  of  the 
surplus  water  without  having  contributed 
anything  towards  the  creation  of  such 
surplus  or  to  the  public  improvement, 
would  savor  strongly  of  an  appropriation 
of  public  property  for  private  use.  Tf  any 
such  water  power  were  incidentally  cre- 
ated by  the  erection  of  a  dam,  it  was 
obviously  intended  that  it  should  belong 
to  the  public  and  be  used  for  their  benefit. 


and    not   for  the   emolument   of   a   private 
riparian      proprietor.        Kaukauna      Water 

i.^tt"  e    ■   "'    Green   Bay-   etc-   Canal    Co., 
142  TJ.  S.   254,  282,  35  L.  Ed.   1004. 

Ine  provision  above  quoted  does  not 
authorize  the  legislature  to  take  private 
property  from  one  person  and  give  it  to 
another  nor  to  take  property  for  public 
uses  without  compensation,  nor  wantonly 
to  interfere  with  private  rights.  These 
are  always  to  be  carefully  guarded  and 
protected.  But  of  necessity  cases  will 
arise  where  there  will  or  may  be  a  con- 
flict of  interests  in  the  use  or  disposition 
of  property,  and  questions  may  and  will 
come  up  affecting  the  public  welfare  in 
regard  to  the  use  which  shall  or  shall  not 
be  permitted  of  certain  property."  Sweet 
v.  Rechel,  159  U.  S.  380,  400,  40  L  Ed. 
1 88. 

63.    United    States    v.    Gettysburg    Elec- 
tric  R.    Co.,    160   U.    S.    668,    680,    40   L.    Ed 
576;    Sweet   v.    Rechel.   159  U.   S.   380    395 
40    L    Ed.     188;     Shoemaker     v      United 
States,   147   US.   282,   298,  37   L   Ed.   170; 
Madisonville   '•Tract.     Co.    v.    St.     Bernard 
Min.    Co.,    196    U.    S.    239,    49    L    Ed     462- 
Spring    Valley    Waterworks    v.    Schottler' 
110  U.  S.  347,  378,  28  L  Ed.  173;  Chicago,' 
etc.,    R.    Co.   v.   Tompkins,   176   U    S     167 
173,   44   L    Ed.   417;   Clark  v.   Nash.   198  u' 
S.  361,  49  L.   Ed.   1085;   Strickle v  V.   High- 
land  Boy  Gold  Min.   Co.,  200  U.  S.  527    50 
L  Ed.  581,  582;  Ofheld  v.  New  York,  etc  , 
R.    Co.,  203   U.   S.  372,  377,  51   L   Ed.   231; 
Chicago,  etc.,   R.   Co.  v.   Illinois.  200  U    S 
561,  582,  50  L  Ed.  596;  Adirondack  R.  Co 
V.   New  York  State,   176  U.   S.   335,  346,  44 
L  Ed.  492;  Boom  Co.  v.  Patterson,  98  U. 
S.    403,   406,   25    L.    Ed.   206;    United    States 
V.    Jones,    109    U.    S.    513,    27    L    Ed.    101.".: 
Backus   v.    Fort   Street   Union    Depot    Co 
169  U  S.  557.  568,  42  L  Ed.  853. 

When  the  use  is  public — and  within 
certain  limits,  the  state  may  determine 
that  it  is  so — any  property  which  the  state 
may  deem  necessary  for  that  use  it  may 
appropriate.  The  necessity  or  expediency 
of  the  appropriation  is  not  a  matter  for 
judicial  inquiry.  Spring  Valley  Water- 
works v.  Schottler,  110  U  S.  347.  378, 
L    Ed.    173. 

"It  is  stated  in  the  second  volume  of 
Judge  Dillon's  work  on  Municipal  Cor- 
porations C4th  Ed.,  §  600),  that  when  the 
legislature  has  declared  the  use  or  pur- 
iii  '-<■  to  be  a  public  one,  its  judgmenl  will 
be  respected  by  the  courts,  unless  the  use 
be  palpably  without  reasonable  founda- 
tion. Many  authorities  arc  cited  in  the 
note,  and,  indeed,  the  rule  commends  it- 
self as  a  rational  and  proper  one."  1'nited 
States  v  Gettysburg  Electric  R  Co.,  160 
U  S.  668,  689,  40  1.  Ed  576 
"The  power  of  the  state  to  declare  uses 
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b.  Power  of  Courts. — The  adjudicated  cases  establish  the  proposition  that 
while  the  courts  have  power  to  determine  whether  the  use  for  which  private 
property  is  authorized  by  the  legislature  to  be  taken  is  in  fact  a  public  use,  yet, 
if  this  question  is  decided  in  the  affirmative,  the  judicial  function  is  exhausted.01 
2.  \\  hat  Constitutes  a  Public  Purpose — a.  In  General. — What  is  a  pub- 
lic use  may  frequently  and  largely  depend  upon  the  facts  surrounding  the  sub- 
ject.'1" And  it  is  not  essential  that  the  entire  community  or  even  any  considerable 
portion  thereof  should  directly  enjoy  or  participate  in  an  improvement  in  order 
to  constitute  a  public  use.00 

b.  Railroads — (1)  In  General. — The  taking  of  private  property  in  order  that 
a  railroad  may  be  made  belongs  to  the  class  of  things  which  in  proper  cases  are 
to  be  regarded  as  public  necessities.''7 

(2)  Street  Railways. — The  construction  of  a  street  railroad  is  a  public  pur- 
inviolability  of  private  property.  And  in 
performing  the  duties  devolved  upon  it  a 
railroad  may  be  required  to  exercise  the 
right  of  eminent  domain.  Wisconsin,  etc., 
R.  Co.  v.  Jacobson,  179  U.  S.  287,  45  L. 
Ed.  194."  Muhlker  v.  New  York,  etc.,  R. 
Co.,   197,  U.   S.    544,   562,   49   L-    Ed.   872. 

It  is  not  seriously  denied  that  a  rail- 
road, though  constructed  and  owned  by  a 
private  corporation,  is  a  matter  of  public 
concern,  and  its  uses  are  so  far  public 
that  the  right  of  eminent  domain  of  the 
state  may  be  exerted  to  facilitate  its  con- 
struction. Olcott  v.  The  Supervisors,  16 
Wall.  678,  695,  21  L-  Ed.  382.  See,  also, 
Secombe  v.  Railroad  Co.,  23  Wall.  108,  23 
L.   Ed.   67. 

"The  right  of  eminent  domain  nowhere 
justifies  taking  property  for  private  use. 
Yet  it  is  a  doctrine  universally  accepted 
that  a  state  legislature  may  authorize  a 
private  corporation  to  take  land  for  the 
construction  of  such  a  road,  making  com- 
pensation to  the  owner.  What  else  does 
this  doctrine  mean  if  not  that  building  a 
railroad,  though  it  be  built  by  a  private 
corporation,  is  an  act  done  for  a  public 
use?  And  the  reason  why  the  use  ha-- 
always  been  held  a  public  one  is  that  such 
a  road  is  a  highway,  whether  made  by  the 
government  itself  or  by  the  agency  of 
corporate  bodies,  or  even  by  individuals 
when  they  obtain  their  power  to  con- 
struct it  from  legislative  grant,"  Olcott 
V.  The  Supervisors,  16  Wall.  678,  694,  21 
L.    Ed.   382. 

The  construction  of  a  railroad  is  a  pub- 
lic purpose  and  congress  may  authorize 
its  construction  through  the  land  belong- 
ing to  an  Indian  nation.  Cherokee  Nation 
v.  Southern  Kansas  R.  Co.,  135  U.  S.  641, 
34   L.   Ed.   295. 

A  railroad  is  a  public  highway,  and  none 
the  less  so  because  constructed  and  main- 
tained through  the  agency  of  a  corpora- 
tion deriving  its  existence  and  powers 
from  the  state.  Such  a  corporation  was 
created  for  public  purposes.  It  performs 
a  function  of  the  state.  Its  authority  to 
exercise  the  right  of  eminent  domain  and 
charge  tolls  was  given  primarily  for 
the  benefit  of  the  oublic.  Smyth  v.  Ames, 
169  U.   S.   466,   544,   43   L.    Ed.   819. 


of  property  to  be  public  has  lately  been 
decided  in  Clark  v.  Nash,  198  U.  S.  361, 
49  L.  Ed.  1085;  Strickley  v.  Highland  Boy 
Gold  .Min.  Co.,  200  U.  S.  527,  50  L.  Ed. 
581,  582."  Offield  v.  New  York,  etc.,  R. 
Co.,  203  U.  S.  372,  377,  51  L.  Ed.  231.  See, 
also,  Madisonville  Tract.  Co.  v.  St. 
Bernard  Min.  Co.,  196  U.  S.  239,  49  L. 
Ed.   462. 

64.  Shoemaker  v.  United  States,  147  U. 
S.  282,  298,   37   L.    Ed.   170. 

65.  Dependent  upon  surrounding  facts. 
. — Fallbrook  Irrigation  District  v.  Brad- 
ley, 164  U.  S.  112,  159,  41  L.  Ed.  369; 
Clark  v.  Nash,  198  U.  S.  361,  369,  49  L. 
Ed.    1085. 

66.  It  is  obvious  that  what  is  a  public 
use  frequently  and  largely  depends  upon 
the  facts  and  circumstances  surrounding 
the  particular  subject  matter  in  regard  to 
which  the  character  of  the  use  is  ques- 
tioned. Fallbrook  Irrigation  District  v. 
Bradley,  164  U.  S.  112,  159,  41  L.   Ed.  369. 

Need  not  benefit  entire  community. — 
Fallbrook  Irrigation  District  v.  Bradley, 
104  U.    S.    112,   161,   41    L.    Ed.    369. 

67.  Railroads. — Secombe  v.  Railroad 
Co.,  23  Wall.  108,  23  L.  Ed.  67;  Wheeler 
V.    New   York,   etc.,  R.   Co.,   178   U.   S.   321, 

.  44  L-  Ed.  1085;  Burlington  Gas  Light 
Co.  v.  Burlington,  etc.,  R.  Co.,  165  U.  S. 
370.  372,  41  L.  Ed.  749;  Cherokee  Nation 
v.  Southern  Kansas  R.  Co.,  135  U.  S.  641, 
34  L.  Ed.  295;  McConihay  v.  Wright,  121 
r  S.  201,  30  L.  Ed.  932;  Wisconsin,  etc., 
R.  Co.  v.  Jacobson,  179  U.  S.  287,  45  L. 
Ed.  L94;  Muhlker  v.  New  York.  etc..  R. 
Co.,  197  U.  S.  544.  562,  49  L.  Ed.  872; 
OK  The    Supervisors,    16   Wall.    678, 

I.     Ed.    382;    Plessy.  v.    Ferguson, 
163   U.   S.   537,   554,   41   L.   Ed.   256;   Balti- 
more, etc.,  R.  Co.  v.  Nesbit,   10  How.  395, 
13    L.    Ed.    469;    Rogers    v.    Burlington,    3 
Wall.    654,    18    L.    Ed.    79;    Railroad    Co.    7'. 
inty   of  Otoe,   16  Wall.  667,  21  L.   Ed. 
Town    of    Queensbury   v.    Culver,    19 
Wall     83     22    L.   Ed.    100;    Pine   Grove   Tp. 
7'.    Talcott,    19    Wall.    666,   22    I,.    Ed.    227; 
Taylor  v.  Ypsilanti,  105  V    S    60,  26  L.  Ed. 
ng  v.  Clarendon   Tp.,    132   U.  S. 
340  I    I.     Ed.   356. 

••The  command  of  the  state,  the  duty 
of  the  railroad  to  obey,  may  encounter  the 
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pose    for    which    private   property   may   be   appropriated,    where    such    power    is 
granted  to  the  person  or  persons  constructing  the  street  railroad  by  a  state.08 

(3)  Private  Railroad  for  Mines.— A  state  may  declare  a  private  railroad,  con- 
structed for  the  purpose  of  facilitating  the  operation  of  a  mine,  to  be  for  a  public 
purpose  and  may  grant  the  person  constructing  the  road  the  right  to  condemn  the 
property  necessary  for  its  successful  construction.69 

c.  Streets  and  Highways. — A  state  may.  in  virtue  of  her  right  of  eminent  do- 
main, authorize  a  city  to  take  private  property  for  street  purpose,  streets  being 
clearly  and  purely  for  a  public  use.70  And  congress  has  a  right  to  authorize  the 
condemnation  of  property  for  the  construction  or  extension  of  streets  in  the 
District  of  Columbia.71  Turnpike  roads  are  public  uses  for  which  property  may 
be  appropriated.72 

d.  Lighthouses. — Under  an  act  of  congress,  the  secretary  of  the  treasury  is 
authorized,  whenever  he  deems  it  necessary  or  advantageous  to  the  United 
States,  to  acquire  land  for  the  purpose  of  a  lighthouse  by  condemnation  under 
the  judicial  process  in  a  court  of  the  United  States  in  the  district  in  which  the 
land   is   situated.73 

e.  Bridges  and  Viaducts. — A  public  bridge  across  a  watercourse  for  the  use 
of  the  general  public,  is  a  public  purpose  for  which  property  may  be  taken  under 
the  right  of  eminent  domain,  and  this  is  true  although  the  bridge  is  owned  bv  a 
private  corporation  and  tells  are  collected  from  persons  using  the  bridge.74 


68.  Street  railways. — Greenwood  v. 
Freight  Co.,  105  U.  S.  13.  22,  26  L.  Ed. 
961.  See  ante.  "Taking  Tracks  of  One 
Street  Railroad  for  Another.''  VI.  B,  2, 
c.  See.  also,  the  title  STREET  RAIL- 
WAYS. 

69.  Private  railroad  for  mines. — Mc- 
Conihav  v.  Wright,  121  U.  S.  201,  30  L. 
Ed.  932;  Stricklev  v.  Highland  Bov  Gold 
Min.  Co..  200  U.  S.  527.  530.  50  L.  Ed. 
581,  582.  See.  also,  the  title  MINES  AND 
MINERALS. 

It  has  heen  held,  that  a  statute  of  the 
state  of  L^tah  which  provided  that  the 
right  of  eminent  domain  could  be  exer- 
cised for  the  purpose  of  constructing 
roads,  railroads,  tramways,  etc.,  to  facili- 
tate the  working  of  mines,  did  not  con- 
travene the  fourteenth  amendment  of  the 
constitution  of  the  United  States.  Strickley 
v.  Highland  Boy  Gold  Min.  Co.,  200  U.  S. 
527.    530,    50    L    Ed.    581.    582.^ 

70.  Streets  and  highways.— Garrisen  v. 
New  York,  21  Wall.  196,  202,  22  L.  Ed. 
612;  Chicago  v.  Tebbets,  104  U.  S.  120, 
124,  26  L.  Ed.  655;  Fair  Haven,  etc.,  R. 
Co.  v.  New  Haven,  203  U.  S.  379,  390,  51 
L.  Ed.  237;  West  Chicago  St.  R.  Co.  v. 
Chicago.  201  U.  S.  506,  50  L  Ed.  845. 

In  the  proceeding  to  condemn  the  prop- 
erty of  the  plaintiff  for  a  public  street, 
there  was  nothing  in  the  nature  of  a  con- 
tract between  him  and  the  city.  The  state, 
in  virtue  of  her  right  of  eminent  domain, 
had  authorized  the  city  to  take  his  prop- 
erty for  a  public  purpose,  upon  making 
to  him  just  compensation.  All  that  the 
constitution  or  justice  required  was  that  a 
just  compensation  should  be  made  to  him, 
and  his  property  would  then  be  taken 
whether  or  not  he  assented  to  the  meas- 
ure. Garrison  v.  New  York.  21  Wall.  196, 
203.   22    L.    Ed.    612. 

71.  In   District  of  Columbia. — Wight  v. 


Davison,  181  U.  S.  371,  45  L.  Ed.  900; 
Bauman  v.  Ross,  167  U.  S.  548.  566,  42  L. 
Erl.    270. 

Congress  may  pass  a  law  directing  the 
opening  and  extension  of  streets  within 
the  District  of  Columbia,  and  may  direct 
the  commissioners  of  the  district  to  in- 
stitute and  conduct  proceedings  in  the 
supreme  court  of  the  district  to  condemn 
the  necessarv  lands.  Wi^ht  v.  Davison. 
181    U.   S.   371.   381,  45  L.   Ed.  900. 

72.  Turnpike  roads. — Charles  River 
Bridge  v.  Warren  Bridge.  11  Pet.  420,  583, 
9   L.   Ed.  773. 

73.  Lighthouses. — Chappell  7'.  United 
States.  160  U  S.  499.  510.  40  L.  Ed.  510. 
See.  generally,  the  title  LIGHTS  AND 
BUOYS. 

Bv  the  Revised  Statutes  of  the  United 
States,  the  lighthouse  board,  under  the 
direction  of  the  secretary  of  the  treasury, 
is  entrusted  with  the  discharge  of  all  ad- 
ministrative duties  relating  to  the  con- 
struction, illumination,  inspection  and 
superintendence  of  lighthouses,  light  ves- 
sels, beacons,  buoys,  sea-marks,  and  their 
appendages;  and  is  authorized  to  pur- 
chase for  the  purpose,  within  appropria- 
tions made  by  congress,  land  which  doc- 
not  belong  to  the  United  States.  Rev. 
Stat..  §§  4658.  466».  And  the  act  of  August 
1,  1888.  c.  728.  under  which  this  proceeding 
was  instituted,  authorize*  the  secretary  of 
the  treasury,  whenever  in  his  opinion  it  is 
nfcessarv  or  advantageous  to  the  United 
States,  to  acquire  land  for  the  purpose  of 
a  lighthouse  bv  condemnation  under  ju- 
dicial process  in  a  court  of  the  United 
States  in  the  district  in  which  the  land  i- 
situated.  25  Stat.  357.  This  net  i-  a  con- 
stitutional exercise  of  the  nower  of  con- 
gress. Channel!  z/.  United  States,  1M  U. 
S.  499.  sjn.  -in  I.    Tf<\    -i  ■ 

74.  Bridges. — Charles    River    Bridge    V. 
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f  Canals. — The  power  of  eminent  domain  may  be  exercised  for  the  construc- 
tion  of   public   canals.75 

g.  Postoffice. — Land  may  be  appropriated  by  the  United  States  government 
under  its  power  of  eminent  domain  upon  which  to  erect  a  postoffice.70 

h.  Irrigation. — It  is  well  settled,  that  a  general  system  of  irrigation  is  a  public 
use  for  which  private  property  may  be  appropriated.77  And  in  Utah  it  has 
been  held,  that  it  is  competent  for  the  legislature  to  give  a  landowner  the  right 
to  exercise  the  power  of  eminent  domain  for  the  construction  of  a  private  ir- 
rigation ditch.78 


Warren  Bridge,  11  Pet.  420,  58:5,  9  L.  Ed. 
;;:;■  Luxton  v.  North  River  Bridge  Co., 
153  U.  S.  525,  38  L.  Ed.  808;  Bridge  Pro- 
prietors v.  Hoboken  Co.,  1  Wall.  116,  17  L. 
Ed.  571;  Charles  River  Bridge  v.  Warren 
Bridge,  11  Pet.  420,  570,  9  U  Ed.  773; 
Bridge  Co.  v.  United  States,  105  U.  S.  470, 
26  L-  Ed.  1143. 

Congress,  under  the  power  to  regulate 
commerce  among  the  states,  may  create  a 
corporation  to  build  a  bridge  across 
navigable  water  between  two  states,  and 
to  take  private  lands  for  the  purpose, 
making  just  compensation.  Luxton  v. 
Xorth  River  Bridge  Co.,  153  U.  S.  525, 
38   L.    Ed.   808. 

A  toll  bridge  across  the  Platte  River  is 
a  public  bridge  and  hence  a  work  of  in- 
ternal improvement.  It  is  a  part  of  the 
public  highway,  for  the  construction  and 
maintenance  of  which  taxes  may  be 
levied;  and  it  is  immaterial  that  the  pro- 
prietors are  authorized  to  collect  tolls. 
Commissioners  of  Dodge  Co.  V.  Chandler, 
96  U.  S.  205,  24  L.  Ed.  625;  United  States 
V.  Dodge  Co.,  110  U.  S.  156,  28  L  Ed. 
103. 

75.  Canals.— Charles  River  Bridge  v. 
Warren  Bridge,  11  Pet.  420,  583,  9  L  Ed. 
773;  Binney  v.  Chesapeake,  etc.,  Canal  Co., 
8  Pet.  201,  211,  8  L  Ed.  917. 

76.  Postoffice.— Lankford  v.  United 
States,  101  U.  S.  341,  343,  25  L.  Ed.  1010; 
Upshur    County    v.     Rich,    135    U.    S. 

!';c,    34    L.    Ed.    190;   Scranton   v.   Wheeler, 
179  U.  S.  141.  185,  45  L.  Ed.  126. 

"The    power    to    regulate    commerce    is 

nut    given  in  any  broader  terms  than  that 

to  establish  postoffices  and  post  roads; 

ii  congress  wishes  to  take  private  properly 

in   which   to  build   a   postoffice,  it   musl 

her    agree    upon    the     price      with      the 

tier,  or  in  condemnation   pay  just  com- 

bion   ther.-for.    *  *  *  And  that  which 

i^    true    in    respect    to    a    condemnation    of 

prooerty   for    a   postoffice   is   equally   true 

when  condemnation  is  sought  for  the  pur- 

ise  of  improving  a  natural  highway." 
Scranton  v.  Wln-eler,  179  U.  S.  HI.  185, 
I."    I..    Ed.    126. 

77.  Irrigation.— Eallbrook  Irrigation 
District  v.  Bradley,  164  U.  S.  i  L2,  159,  ii 
]..  Ed.  369;  Clark  ?■.  Nash,  198  U.  S.  361, 
49  \,.  Ed.  1085;  Strickley  v.  Highland  Boy 
Gold  Min.  Co.,  200  U.  S.  527,  531,  50  L. 
Ed.  581,  582;  Osborne  v.  San  Diego  Land, 
etc..   Co.,   L78  U.  S.  22,  34,  44  L   Ed.  961. 

Wherever  it  is  necessary  for  the  proper 
cultivation    of    land    that    there    be   a    gen- 


eral system  of  irrigation  to  supply  water 
to  these  lands,  it  has  been  held,  that 
works  in  furtherance  of  the  irrigation 
system  are  for  a  public  use,  and  that  com- 
panies organized  for  the  promotion  of 
irrigation  may  condemn  land  whenever  it 
becomes  necessary  for  canals,  ditches  and 
dikes  or  reservoirs  and  other  purposes 
connected  with  the  work.  Eallbrook  Irri- 
gation District  v.  Bradley,  164  U.  S.  112, 
159,  41  L.  Ed.  369;  Clark  v.  Nash,  198  U. 
S.  361,  49  L.  Ed.  1085;  Strickley  v.  High- 
land Boy  Gold  Min.  Co.,  200  U.  S.  527,  531, 
50   L   Ed.   581,  582. 

The  supreme  court  of  California  has 
held  in  a  number  of  cases  that  the  irriga- 
tion act  is  in  accordance  with  the  state 
constitution,  and  that  it  does  not  deprive 
the  landowners  of  any  property  without 
due  process  of  law;  that  the  use  of  the 
water  for  irrigating  purposes  under  the 
provisions  of  the  act  is  a  public  use,  and 
the  corporations  organized  by  virtue  of 
the  net  for  the  purpose  of  irrigation  are 
public  municipal  corporations  organized 
lor  the  promotion  of  the  prosperity  and 
welfare  of  the  people.  Fallbrook  Irri 
tion  District  v.  Bradley,  164  U.  S.  II:.1.  159, 
41    L    Ed.    369. 

Lands  to  be  included;  legislative  de- 
termination.— The  general  power  of  the 
legislature  over  the  purpose  of  providing 
for  the  irrigation  of  certain  lands,  and  as 
to  the  lands  to  be  included  within  the  irri- 
gation district,  must  be  admitted,  subject 
to  the  limitation  that  the  .legislative  de- 
termination is.  subject  to  judicial  review 
to  the  extent  that  it  must  appear  that  the 
use  intended  is  a  public  use.  Fallbrook 
Irrigation  District  v.  Bradley,  164  U.  S. 
I  12,   166.   41    L.   Ed.   369. 

Including  small  tract  not  capable  of  be- 
ing benefited.— That  -mall  tracts  of  land 
included  within  an  irrigation  district  are 
not  capable  of  being  benefited  by  irri 
tion,  or  not  capable  of  being  benefited  to 
the  extent  of  other  land^  within  the  dis- 
trict, does  not  render  the  statute  uncon- 
utional  as  taking  property  for  other 
than  a  public  purpose.  Fallbrook  Irriga- 
tion  Districl  v.  Bradley,  164  IT.  S.  112.  164, 

41    L.    I'd-    ■ 

78.  Private  irrigation  ditch. — Clark  v. 
Nash,  198  U.  S.  861,  49  L.  Ed.  1085; 
Strickley  v.  Highland  Boy  Gold  Min.  C  »., 
200  U.  S.  527,  531,  50  L.   Ed.   581,   582 

\  statute  of  the  state  of  Utah  pernvtted 
private  parlies  to  enlarge  an  irrigation 
ditch   belonging  to  other  persons  in  order  to 
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i.  Improvement  of  Navigation.— The  improvement  of  the  navigation  of  a 
river  is  a  public  purpose,  and  the  sequestration  or  appropriation  of  land  or  other 
property,  therefore,  for  such  purpose,  is  a  proper  exercise  .of  the  authority  of 
a  state  or  national  government  under  its  power  of  eminent  domain.79 

j.  Parks  and  Public  Squares.— hand  taken  in  a  city  for  public  parks  and 
squares,  by  authority  of  law,  whether  advantageous  to  the  public  for  recrea- 
tion, health  or  business,  is  taken  for  a  public  use.80  And  where  a  state  desires 
to  construct  a  public  park  for  the  benefit  of  its  citizens,  it  may  appropriate  the 
necessary  land  under  its  power  of  eminent  domain.81  And  where  the  United 
States  government  wishes  to  set  aside  a  portion  of  ground  as  a  public  park  for 
the  purpose  of  marking  the  field  of  a  great  battle  and  thus  enhancing  the  love 
and  respect  of  a  citizen  for  the  institution  of  his  country,  this  will  be  a  suf- 
ficient public  purpose  for  which  property  may  be  condemned.82 

k.  Mills  and  Milldams. — It  has  been  held,  that  a  state  may  grant  an  owner  of 
land  who  desires  to  erect  and  maintain  a  mill  upon  his  own  land,  the  power  of 
eminent  domain  to  the  extent  that  he  may  build  a  dam  in  a  watercourse  and 
flood  the  lands  of  others,  it  being  considered  a  public  use  by  reason  of  the  ad- 
vantage inuring  to  the  public  from  the  improvement  of  water  power  and  the 
promotion   of   manufacturies.S3 


obtain  a  water  supply  for  the  purpose  of 
irrigating  their  lands.  It  was  held,  that 
this  statute  did  not  violate  the  constitu- 
tion of  the  United  States.  Clark  v.  Nash, 
198  U.  S.  361,  49  L.  Ed.  1085;  Strickley  v. 
Highland  Boy  Gold  Min.  Co.,  200  U.  S. 
527,  531,  50  L.   Ed.  581,  5S2.  _ 

79.     Improvement    of   navigation. — Kau- 
kauna    Water    Power    Co.    v.    Green    Bay, 
etc.,   Canal   Co.,   142   U.    S.    254,    292,   35    L. 
Ed.    1004;    Binney    v.      Chesapeake,      etc., 
Canal   Co.,  8   Pet.   201,   211,   8   L.   Ed.   917; 
Scranton  v.  Wheeler,  179  U.   S.  141,  45  L. 
Ed.  126;   Bedford  v.  United  States,  192  U. 
S.    217,    48    L.    Ed.    414;    United    States    V. 
Alexander,    148   U.    S.    186,    187,    37    L.    Ed. 
415;    Gibson   v.    United    States,    166    U.    S. 
269,  41  L-  Ed.  996;  United  States  v.  Lynah, 
1 SS   U.    S.    445,    47   L.    Ed.   539.      See,   gen- 
erally, the  title  NAVIGABLE  WATERS.' 
The    issue    by    the     resident    and    com- 
missioners   of  revenue   of   Mobile    County 
of  bonds  for  the  improvement  of  the  river, 
bay,  and  harbor  of  Mobile  was  not  a  tak- 
ing   of    private    property    for    public    use, 
within   the   meaning   of   the    constitutional 
clause.     It  was  a  loan  of  the  credit  of  the 
county  for  a  work  public  in  its  character, 
designed   to   be    of   general    benefit   to   the 
state,  but  more  especially  and  immediately 
to  the  county.     County  of  Mobile  v.  Kim- 
ball.  102   U.    S.    691,   703,  26    L.    Ed.    238. 

80.  City  parks. — Shoemaker  v.  United 
States,  147  U.  S.  282.  297.  37  L.  Ed.  170; 
Wilson  v.  Lambert,  108  U.  S.  611,  42  L. 
Ed.   599. 

81.  State  parks. — Adirondack  R.  Co.  v. 
New  York  State,  176  U.  S.  335,  44  L.  Ed. 
492. 

82.  National  parks. — United  States  v. 
Gettysburg  Electric  R.  Co.,  100  U  S.  668, 
40  L.   Ed.  576. 

An  act  of  congress  was  passed  which 
declared  its  purpose  to  be  as  follows: 
"For  continuing  the  work  of  surveying, 
locating  and  preserving  the  lines  of  battle 


at  Gettysburg,  Pennsylvania,  and  for  pur- 
chasing, opening,  constructing  and  im- 
proving avenues  along  the  portions  oc- 
cupied by  the  various  commands  of  the 
armies  of  the  Potomac  and  Northern  Vir- 
ginia on  that  field,  and  for  fencing  the 
same;  and  for  the  purchase,  at  private  sale 
or  by  condemnation,  of  such  parcels  of 
land  as  the  secretary  of  war  may  deem 
necessary  for  the  sites  of  tablets,  and  for 
the  construction  of  the  said  avenues;  for 
determining  the  leading  tactical  positions 
and  properly  marking  the  same  with 
tablets  of  batteries,  regiments,  brigad 
divisions,  corps  and  other  organization, 
with  reference  to  the  study  and  correct 
understanding  of  the  battle,  each  tablet 
bearing  a  brief  historical  legend,  compiled 
without  praise  and  without  censure;  fifty 
thousand  dollars,  to  be  expended  under 
the  direction  of  the  secretary  of  war."  It 
was  held,  that  this  was  a  public  purpi 
for  which  the  power  of  eminent  domain 
could  be  exercised.  United  Slate- 
Gettysburg  Electric  R.  Co.,  160  U.  S.  668, 
679.    40    L.    Ed.    576. 

83.  Head  v.  Amoskeag  Mfg.  Co.,  113  U. 
S.  9.  19,  28  L.  Ed.  889;  Holyoke  Co.  v. 
Lyman,  15  Wall.  500,  507,  21  I..  Ed.  1 
Blair  v.  Cuming,  111  U.  S.  363,  371,  28  L. 
Ed.  457.  Sec.  generally,  the  title  MILLS 
AND    MILLDAMS. 

A    statute    of    a    state,    authorizing    any 
person   to  ereel    and   maintain  on  his  own 
land    a    water    mill    and    milldam    upon    and 
across   any    stream    no1    navigable,   payi 
to   the    owners    of   lands    flowed    damag 

:ssed  in  a  judicial  proceeding,  does  not 
deprive  them  of  their  property  without 
due  process  of  law,  in  violation  of  the 
fourteenth  amendment  of  the  constitution 
of  the  United  States.  Head  v.  Amoskeag 
Mfg.   Co.,   113   I'.   S    9,  28   L.    I'd    889 

Lands  belonging  to  individuals  have 
often  been  condemned  for  such  purposes, 
in  the  exercise  of  1 1 1  < -  riLilit  of  eminent   do- 
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1.  Schools. — The  public  schools  of  a  state  being  public  uses,  lands  may  be 
o  ndemned  when  necessary  for  their  construction  or  enlargement.84 

m.    Telegraph  Lines. — It  has  been  held,  that  the  right  of  eminent  domain  was 

t  conferred  upon  a  telegraph  company  by  the  act  of  congress  of  July  24,  1866, 
ing  a  telegraph  company  the  right  to  maintain,  construct  and  operate  its 
lines  along  any  post  roads  of  the  United  States.85 

n.  Grain  Elevator. — It  has  been  held,  that  a  grain  elevator  or  warehouse  con- 
structed by  a  number  of  private  individuals,  voluntarily  associated  together  for 
their  own  benefit,  is  not  a  public  purpose  for  which  property  may  be  taken  in 
exercise  of  the  power  of  eminent  domain. s,; 

o.  Forts,  Armories,  Arsenals  and  Navy  Yards. — Whenever  it  becomes  neces- 
sary for  the  construction  of  a  fort,  armory,  arsenal  or  navy  yard,  the  national 
government  may  acquire  the  land  necessary  for  such  purposes,  and  if  an  agree- 
ment cannot  be  made  with  the  owner  for  the  purchase  of  the  property,  the  same 
may  be  condemned  under  the  government's  power  of  eminent  domain." ' 

p.  Waterworks. — The  supplying  of  a  city  with  water  is  a  public  purpose  and 
the  condemnation  of  private  property  for  the  construction  of  a  water  supply 
system  is  within  the  unquestioned  limits  of  the  power  of  eminent  domain.88 

q.  Boom  Companies. — In  regions  where  the  floating  of  logs  down  rivers  and 
watercourses  is  a  regular  business,  boom  companies  may  be  organized,  and  such 


main,  in  cases  where,  from  the  nature  of 
the  country,-  mill  sites  sufficient  in  num- 
ber could  not  otherwise  be  obtained,  and 
that  right  is,  even  more  frequently,  exer- 
cised to  enable  mill  owners  to  flow  the 
water  back  beyond  their  own  limits,  in 
order  to  create  sufficient  power  or  head 
and  fall  to  operate  their  mills.  Holyoke 
Co,  v.  Lyman,  15  Wall.  500,  507,  21  L. 
Ed.   133. 

"Authority  to  erect  dams  across  such 
streams  for  mill  purposes  results  from 
the  ownership  of  the  bed  and  the  banks 
of  the  stream,  or  the  right  to  construct 
the  same  may  be  acquired  by  legislative 
grant,  in  cases  where  the  legislature  is  of 
the  opinion  that  the  benefit  to  the  public 
will  be  of  sufficient  importance  to  render 
it  expedient  for  them  to  exercise  the  right 
of  eminent  domain  and  to  authorize  such 
an  interference  with  private  rights  for  that 
prrnose."  Holvoke  Co.  v.  Lyman,  15 
Wall.  500,  507,  21  L.  Ed.  133. 

84.  Schools. — Searl  v.  School  District 
No.  2,  124  U.  S.  197,  31  L.  Ed.  415;  Searl 
v.  School  District  No.  2,  133  U.  S.  553,  554, 
33    L.    Ed.   740. 

85.  Telegraphs. — Western  Union  Tel. 
Co.  v.  Pennsylvania  R.  Co.,  195  U.  S.  540, 
49  L.  Ed.  312;  Western  Union  Tel.  Co.  v. 
Pennsylvania  R.  Co.,  195  U.  S.  594,  49  L. 
Ed.  332;  Southern  R.  Co.  v.  Postal  Tel. 
Cable  Co.,  179  U.  S.  641.  044,  45  L.  Ed. 
355;  Pensacola  Tel.  Co.  v.  Western  Union 
'I  el.  Co.,  90  U.  S.  1,  12,  24  L.  Ed.  708; 
Western  Union  Tel.  Co.  v.  Ann  Arbor 
R.  Co.,  178  U.  S.  239,  243,  44  L.  Ed.  1052; 
St.  Louis  v.  Western  Union  Tel.  Co.,  lis 
I  S.  92,  37  L.  Ed.  380.  See,  generally, 
the  title  TELEGRAPHS  AND  TELE- 
PHONES. 

86.  Grain  elevators. — Missouri  Pac.  R. 
Co.  ?'.  Nebraska,  164  U.  S.  403,  415,  41  L. 

Ed.    489. 


An  order  was  made  by  the  board  of 
transportation  of  the  state  of  Nebraska, 
requiring  a  railroad  which  had  given  the 
right  to  private  individuals  to  erect  grain 
elevators  or  warehouses  along  its 
right  of  way,  to  grant  the  same 
right  to  other  individuals.  This  or- 
der was  made  in  accordance  with  a 
decision  of  the  supreme  court  of  that 
state  which  decided  that  the  state 
board  of  transportation  had  such  power. 
It  was  held,  that  this  was  a  taking  of 
property  for  a  private  use,  and  that  the 
order  of  the  state  board  of  transportation 
was  invalid.  Missouri  Pac.  R.  Co.  v.  Ne- 
braska, 164  U.   S.  403,  415,  41  L.  Ed.  489. 

87.  Forts  and  armories. — Lankford  v. 
United  States,  101  U.  S.  341,  343,  25  L. 
Ed.  1010;  Kohl  v.  United  States,  91  U.  S. 
367.  371.  23  L.  Ed.  449;  Harris  v.  Elliott, 
10  Pet.  25,  9  L.  Ed.  333;  United  States  v. 
Fox.  94  U.  S.  315,  320,  24  L.  Ed.  192; 
United  States  v.  Jones,  109  U.  S.  513,  27 
L.  Ed.  1015;  United  States  v.  Great  Falls 
Mfg.  Co.,  112  U.  S.  645,  28  L.  Ed.  846; 
Fort  Leavenworth  R.  Co.  v.  Lowe,  114 
U.  S.  525,  531,  532,  29  L  Ed.  264;  Van 
Brocklin  v.  Tennessee,  117  U.  S.  151,  154. 
29  L  Ed.  845;  Cherokee  Nation  v.  South- 
ern Kansas  R.  Co.,  135  U.  S.  641,  656,  34 
L.  Ed.  295;  Monongahela  Nav.  Co.  V.  United 
States,  148  U.  S.  312,  37  L.  Ed.  463;  Lux- 
ton  v.  North  River  Bridge  Co..  147  U.  S. 
337.  37  L.  Ed.  194;  Luxton  v.  North  River 
Rridge  Co.,  153  U.  S.  525,  38  L.  Ed.  80S; 
Chapped  ?'.  United  States,  160  U.  S.  499, 
40  L.  Ed.  510;  Pensacola  Tel.  Co.  v.  West- 
ern Union  Tel.  Co.,  96  U.  S.  1,  11,  24  L. 
Ed,  70s. 

88.  Waterworks. — Long  Tsland  Water 
Supply  Co.  v.  Brooklyn,  166  U.  S.  685, 
689,  41  L.  Ed.  1165;  Spring  Vallev  Water- 
works v.  Schottler.  110  U  S.  347,  378,  28 
L.  Ed.  173;  United  States  7'.  Great  Falls 
Mfg.   Co.,  112  U.   S.  645,  28  L.  Ed.  sir,. 
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companies  may  be  given  the  power  to  condemn  such  land  as  may  be  necessary 
for  the  proper  conducting  of  their  business.89 

r.  Drainage  System. — The  power  of  eminent  domain  may  be  exercised  when- 
ever necessary  for  the  construction  of  drainage  works  which  will  be  a  benefit  to 
a  large  community.90 

s.  Union  Depot. — An  union  depot  is  a  public  use  for  which  the  power  of  em- 
inent domain  may  be  exercised.91 

IX.    What  Constitutes  a  Taking. 

A.  In  General. — It  has  been  said  that  what  is  a  taking  of  private  property 
for  public  use,  is  not  always  easy  to  determine,  and  that  no  decision  of  the 
United  States  supreme  court  has  announced  a  rule  that  will  embrace  every 
case.92  And  whether,  under  the  constitutional  provisions  of  the  United  States 
and  of  the  several  states,  which  declare  that  private  property  shall  not  be  taken 
for  public  use  without  just  compensation,  it  is  necessary  that  property  should  be 
absolutely  taken  in  the  narrowest  sense  of  that  word  to  bring  the  case  within  the 
protection  of  the  provision,  is  a  question  that  has  often  arisen,  and  upon  which 
there  has  not  been  entire  uniformity  of  decision.93 

B.  Exercise  of  Governmental  Powers. — Acts  done  in  the  proper  exercise  of 
governmental  powers,  and  not  directly  encroaching,  upon  private  property,  al- 
though their  consequences  may  impair  its  use,  are  not  a  taking  within  the  mean- 
ing of  the  constitutional  provision  which  forbids  the  taking  of  such  property 
for  public  use  without  just  compensation  therefor.94 

C.  Regulation   of  the   Use    of   Property. — The   appropriate   regulation   of 

magnitude,  greater  perhaps  than  their 
own  needs  require,  but  which  congress 
deems  to  be  demanded  for  the  best  in- 
terest of  the  national  capital,  and  by  the 
public  at  large;  and  for  this  surrender  of 
right  and  this  work  of  magnitude  com- 
mensurate with  the  public  demand,  con- 
gress agrees  to  pay  a  certain  sum,  partly 
out  of  the  funds  of  the  United  States  and 
partly  out  of  the  funds  of  the  District  of 
Columbia,  tt  is  a  simple  case  of  bargain 
and  sale,  like  any  other  purchase."  Mil- 
lard v.  Roberts,  202  U.  S.  429,  437,  50  L. 
Ed.   1090. 

92.  Not  easy  to  determine. — Scranton 
v.  Wheeler,  179  U.  S.  141,  153,  45  L.  Ed. 
126. 

93.  No  uniformity  of  decisions. — United 
States  v.  Alexander,  148  U.  S.  186,  187,  37 
L.  Ed.  415;  Pumpellv  V.  Green  Bay  Co., 
13  Wall.   166,  20  L.   Ed.   557. 

It  is  not  necessary  that  property  should 
be  absolutely  taken,  in  the  narrowest 
sense  of  that  word,  to  bring  the  case 
within  the  protection  of  this  constitutional 
provision.  There  may  be  such  serious  in- 
terruption to  the  common  and  necessary 
use  of  property  as  will  be  equivalent  to 
a  taking,  within  the  meaning  of  the  con- 
stitution. Pumpelly  v.  Green  Bay  Co.,  13 
Wall.  166,  20  L.   Ed.  r,57. 

94.  Exercise  of  governmental  power. — 
Transportation  Co.  v.  Chicago,  99  U.  S. 
635  642.  25  L.  Ed.  .136;  Chicago  v.  Taylor, 
125' U.  S.  161,  165,  31  L.  Ed.  638;  Mugler 
v  Kansas,  123  U.  S.  623,  668,  31  L.  1  d 
205;  Meyer  v.  Richmond,  172  U.  S  B2,  96, 
4::  L-  Ed.  374;  Scranton  v.  Wheeler,  179 
U.    S.    141,    154,   45    L.    Ed.    126. 


89.  Boom  companies. — Boom  Co.  v.  Pat- 
terson, 98  U.  S.  403,  404,  25  L.  Ed.  206. 
See,  generally,  the  title  LOGS  AND 
LOGGING. 

90.  Drainage. — Wilson  v.  Blackbird 
Creek  Marsh  Co.,  2  Pet.  245,  252,  7  L.  Ed. 
412;  Mugler  v.  Kansas,  123  U.  S.  623,  31 
L.  Ed.  205;  Hagar  v.  Reclamation  District, 
No.  108,  111  U.  S.  701,  705,  28  L.  Ed.  569; 
Sweet  v.  Rechel,  159  U.  S.  380,  40  L  Ed. 
188;  Wurts  v.  Hoagland,  114  U.  S.  606, 
612,  29  L.  Ed.  229.  See,  generally,  the 
title  DRAINS  AND  SEWERS,  ante,  p. 
492. 

Under  the  constitution  of  Massachusetts 
land  may  be  taken  under  the  power  of 
eminent  domain  for  the  purpose  of  con- 
structing drainage,  and  doing  other  things 
necessary  for  improving  the  public  health 
of  the  city,  and  authority  to  do  this  may 
be  given  by  legislative  enactment.  Sweet 
v.   Rechel,  159  U.   S.  380,   40  L.   Ed.   188. 

91.  Union  depot. — Backus  v.  Fort 
Street  Union  Depot  Co.,  169  U.  S.  557,  42 
L.  Ed.  853.  Millard  v.  Roberts,  202  U.  S. 
429,   437,   50    L.    Ed.    1090. 

It  cannot  be  claimed  that  the  moneys 
provided  by  the  acts  of  congress,  provid- 
ing for  the  building  of  the  Union  depot  in 
Washington,  to  be  paid  to  the  railroad 
companies,  are  for  the  exclusive  use  of 
the  companies,  "which  is  a  private  use 
and  not  a  governmental  use."  "The  case 
is  practically  that  of  a  contract  between 
the  United  States  and  the  District  of  Co- 
lumbia, on  the  one  side  and  the  railroad 
companies  on  the  other,  whereby  the  rail- 
road companies  agree  to  surrender  certain 
rights,  rights  of  property  as  «rell  as  other 
rights;  and  to  construct  a  work  of  great 
5  TT  S  Enc— 49 
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the  use  of  property  is  not  "taking  it,"  within  the  meaning  of  the  constitutional 
prohibition.95 

D.  Entry  for  Purpose  of  Survey. — The  entry  upon  a  tract  of  land  for  the 
purpose  of  making  a  survey  does  not  constitute  a  taking  of  property.96 

E.  Recording  of  Map  or  Plat. — The  recording  of  a  map  or  plat  to  give 
notice  of  a  system  of  highways  proposed  to  be  established  by  subsequent  con- 
demnation proceedings,  is  not  a  taking  of  property  as  it  does  not  restrict  in  any 
wav  the  use  or  improvement  of  the  land  by  its  owner.97 

F.  Inspection  of  Mine. — The  operation  of  a  state  statute  which  provides 
for  an  inspection  of  mines  on  the  application  of  any  person  interested  therein, 
has  been  held,  not  to  be  a  taking  of  the  property  of  one  person  for  the  use  of 
another.98 

G.  Establishment  of  Harbor  Lines. — The  establishment  of  harbor  lines 
by  a  board  of  commissioners  under  the  authority  of  a  state  statute,  is  not  a  tak- 
ing of  property,  since  these  lines  do  not  in  any  way  interfere  with  the  owner's 
enjoyment  or  use  of  his  property/10 

EL  Imposition  of  Taxes. — The  imposition  of  taxes  does  not  constitute  a 
taking  of  property  for  public  uses  within  the  meaning  of  the  statutory  and  con- 
stitutional  provisions   requiring  compensation   therefor.1 

I.  Limiting  Height  of  Building. — The  statute  of  a  state  which  limited  the 
height  to  which  buildings  could  be  erected  in  a  certain  city  of  that  state,  and 
which  provided  that  any  person  who  was  interested  in  any  building  then  in  the 
course  of  construction,  who  was  damaged  by  reason  of  the  operation  of  this 
statute,  could  recover  damages,  has  been  construed  to  be  a  taking  by  the  state 
under  its  powers  of  eminent  domain.2 

J.    Physical  Invasion    of   Property — 1.  In   General. — Any   physical   inva- 


95.    Regulation   of  the  use   of  property. 

— Railroad  Co.  v.  Richmond,  96  U.  S. 
521,  24  L-  Ed.  734;  Chicago,  etc.,  R.  Co.  v. 
Illinois,  200  U.  S.  561,  591,   50   L.   Ed.   596. 

Uncompensated  obedience  to  a  regula- 
tion' enacted  for  the  public  safety  under 
the  police  power  of  a  state  is  not  taking 
property  without  due  compensation.  Chi- 
cago, etc.,  R.  Co.  V.  Illinois,  200  U.  S.  561, 
591,  50  L.  Ed.  596;  Chicago,  etc.,  R.  Co. 
V.  Chicago,  166  U.  S.  226,  254,  41  L.  Ed. 
979. 

A  prohibition  simply  upon  the  use  of 
property  for  purposes  that  are  declared, 
by  valid  legislation,  to  be  injurious  to  the 
health,  morals,  or  safety  of  the  com- 
munity, cannot,  in  any  just  sense,  be 
deemed  a  taking  or  an  appropriation  of 
property  for  the  public  benefit.  Such  leg- 
islation'does  not  disturb  the  owner  in  the 
control  or  use  of  his  property  for  law- 
ful purposes,  nor  restrict  his  right  to  dis- 
pose of  it.  but  is  only  a  declaration  by  the 
state  that  its  use  by  anyone,  for  certain 
forbidden  purposes,  is  prejudicial  to  the 
public  interests.  Mu«ler  v.  Kansas,  123 
U.  S.   623,  668,  31    L-   Ed.    205. 

96.  Entry  for  survey. — Railway  Co.  v. 
Ailing,  99  U.  S.  463,  475,  25  L  Ed.  438; 
Montana  Co.  v.  St.  Louis  Min.,  etc.,  Co., 
152   U.    S.    160.    167.    38    L-    Ed.   398. 

97.  Recording  of  map. — P.auman  v. 
Ross,   167  U.   S.   548,  597,  42   L.    Ed.   270. 

98  Inspecting  mine. — Montana  Co.  v. 
St.  Louis  Min.,  etc.,  Co.,  152  U.  S.  160,  38 
L  Ed.  398. 


"In  Pumpelly  v.  Green  Bay  Co.,  13  Wall. 
166,  20  L.  Ed.  557,  it  was  held  that  if  a 
party  is  deprived  of  the  entire  use  of  his 
property  it  is  a  taking  within  the  scope 
of  the  fifth  amendment,  although  the  mere 
title  is  .not  disturbed.  But  by  an  inspec- 
tion neither  the  title  nor  the  general  use 
is  taken,  and  all  that  can  be  said  is  that 
there  is  a  temporary  and  limited  interrup- 
tion of  the  exclusive  use.  And  it  is  in 
that  light  that  the  question  of  the  validity 
of  this  statute  is  to  be  determined."  Mon- 
tana Co.  v.  St.  Louis  Min.,  etc.,  Co.,  152 
U.    S.    160,    167,   38    L.    Ed.    398. 

99.  Harbor  lines. — Prosser  v.  Northern 
Pac.  Railroad,  152  U.  S.  59,  38  L  Ed. 
352. 

1.  Taxation  laws. — County  of  Mobile  v. 
Kimball,  102  U.  S.  691,  703,  26  L  Ed.  238. 
See,    generally,    the    title    TAXATION'. 

"But  neither  is  taxation  for  public  pur- 
pose, however  great,  the  taking  of  private 
property  for  public  use,  in  the  sense  of 
the  constitution.  Taxation  only  exacts  a 
contribution  from  individuals  of  the  state 
or  of  a  particular  district,  for  the  support 
of  the  government,  or  to  meet  some  pub- 
lic expenditure  authorized  by  it,  for  which 
they  receive  compensation  in  the  protec- 
tion which  government  affords,  or  in  the 
benefits  of  the  special  expenditure." 
County  of  Mobile  7-.  Kimball.  102  U.  S. 
691,  703,  26   L.    Ed.    238. 

2.  Limiting  height  of  building.-  Wil- 
liams v.  Parker,  188  U.  S.  491,  47  L  Ed. 
560. 
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sion  of  property  which  interferes  with  the  owner's  lawful  use  of  it  constitutes 
a  taking  for  which  compensation  must  be  made.3 

2.    Flooding  of  Land.— Where  a  dam  or  other  obstruction  was  placed  in  a 
waterway  and  as  a  direct  result,  the  lands  of  owners  adjoining  the  waterway  was 
flooded  or  otherwise  injured,  this  constituted  a  taking  for  which  compensation 
must  be  made.4     But  where  the  government  in  order  to  improve  navigation  c< 
structed  reyertments  in  a  river  to  prevent  the  erosion  of  its  banks,  and  from  t 
natural  action  of  the  water  the  riparian  owners  suffered  damage's,  it  has   been 


3.  Physical  invasion. — Pumpelly  v. 
Green  Bay  Co.,  13  Wall.  166,  20  L.  Ed. 
557;  Gibson  v.  United  States,  166  U.  S. 
269,  276,  41  L.  Ed.  996;  Skaneateles  Water- 
works Co.  v.  Skaneateles,  184  U.  S.  354, 
46  L.  Ed.  585;  United  States  v.  Lynah, 
188  U  S.  445,  472,  47  L-  Ed.  539;  United 
States  v.  Jones,  109  U.  S.  513,  514,  27  L. 
Ed.  1015;  Kaukauna  Water  Power  Co.  v. 
Green  Bay,  etc.,  Canal  Co.,  142  U.  S.  254, 
&78,  35  L.  Ed.  1004;  Manigault  v.  Springs, 
199  U.  S.  473,  484,  50  L-  Ed.  274;  Trans- 
portation Co.  v.  Chicago,  99  U.  S.  635, 
642,  25  L.  Ed.  336;  Spring  Valley  Water- 
works v.  Schottler,  110  U  S.  347,  380,  28 
L.  Ed.  173;  Williams  v.  Parker,  188  U. 
S.  491,  504,  47  L.  Ed.  560;  Scranton  v. 
Wheeler,  179  U.  S.  141,  154,  45  L.  Ed.  126; 
Bedford  v.  United  States,  192  U.  S.  217, 
225,  48  L.  Ed.  414;  Meyer  v.  Richmond, 
172  U.  S-  82,  96,  43  L.  Ed.  374;  Mugler  v. 
Kansas,  123  U.  S.  623,  667,  31  L.  Ed.  205; 
Louisiana  v.  New  Orleans,  109  U.  S.  285, 
294.  27  L.  Ed.  936;  Munn  v.  Illinois,  94  U. 
S.   113,  114,  24  L.   Ed.   77. 

4.  Flooding  land. — Pumpelly  v.  Green 
Bay  Co.,  13  Wall.  166,  20  L.  Ed.  557;  Gib- 
son v.  United  States,  166  U.  S.  269,  276,  41 
L.  Ed.  996;  Skaneateles  Waterworks  Co. 
V.  Skaneateles,  184  U.  S.  354,  46  L.  Ed. 
585;  United  States  v.  Lynah,  188  U.  S. 
445,  472,  47  L.  Ed.  539;  United  States  v. 
Jones,  109  U.  S.  513.  514.  27  L.  Ed.  1015; 
Kaukauna  Water  Power  Co.  v.  Green  Bay, 
etc..  Canal  Co.,  142  U.  S.  254,  278,  35  L. 
Ed.  1004;  Manigault  v.  Springs,  199  U.  S. 
473,  484,  50  L-  Ed.  274;  Transportation  Co. 
v.  Chicago,  99  U.  S.  635,  642,  25  L.  Ed. 
336;  Spring  Valley  Waterworks  v.  Schot- 
tler. 110  U.  S.  347,  380,  28  L-  Ed.  173; 
Williams  7'.  Parker,  188  U.  S.  491,  504,  47 
L.  Ed.  560;  Scranton  v.  Wheeler,  179  U. 
S.  141.  154,  45  L.  Ed.  126;  Bedford  v. 
United  States.  192  U.  S.  217,  225,  48  L. 
Ed.  414;  Meyer  v.  Richmond,  172  U.  S. 
82,  96.  43  L.  Ed.  374;  Mugler  v.  Kansas, 
123  U.  S.  623,  667,  31  L-  Ed.  205;  Louisiana 
V.  New  Orleans.  109  U.  S.  285,  294.  27  L. 
Ed.  936:  Munn  v.  Illinois,  94  U.  S.  113, 
144.   24   L.   Ed.   77. 

The  backing  of  water  so  as  to  overflow 
the  lands  of  an  individual,  or  any  other 
superinduced  addition  of  writer,  earth, 
sand,  or  other  material  or  artificial  struc- 
ture  placed  on  land,  if  done  under  statutes 
authorizing  it  for  the  public  benefit,  is 
such  a  taking  as  by  the  constitutional  pro- 
vision demands  compensation.  Pumpelly 
v.  Green  Bay  Co.,  13  Wall.  166,  20  L  Ed. 
557, 


In  order  to  improve  the  navigation  of 
the  Savannah  river  ami  harbor  of  Savan- 
nah, the  United  States  government  con- 
structed a  series  of  public  works  con<- 
ing  of  dams,  training  walls  and  ot 
things  necessary  for  this  purpose.  In  -  > 
doing  it  destroyed  the  drainage  of  a  rice 
plantation  and  caused  it  to  become  utterly 
valueless.  It  was  held,  that  this  consti- 
tuted a  taking  for  which  compensation 
must  be  made.  United  States  v.  Lynah, 
188  U.   S.  445,  47   L.   Ed.  539. 

The  case  of  Pumpelly  v.  Green  Ray 
Co.,  13  Wall.  166,  20  L  Ed.  557,  seems  to 
be  the  leading  case  on  the  question  as  to 
whether  the  flooding  of  the  lands  of  a 
private  owner  constitutes  a  "taking," 
within  the  meaning  of  the  constitutional 
provision  providing  that  no  private  prop- 
erty shall  be  taken  for  public  use  without 
just  compensation.  The  court  in  deciding 
this  question  used  the  following  language: 
"It  would  be  a  very  curious  and  unsatis- 
factory result,  if  in  construing  a  provision 
of  constitutional  law.  always  understood 
to  have  been  adopted  for  protection  and 
security  to  the  rights  of  the  individual  as 
against  the  government,  and  which  has 
received  the  condemnation  of  jurists, 
statesmen,  and  commentators,  as  placing 
the  just  principles  of  the  common  law  on 
that  subject  beyond  the  power  of  ordinary 
legislation  to  change  or  control  them,  it 
shall  be  held  that  if  the  government  re- 
frains from  the  absolute  conversion  of 
real  property  to  the  uses  of  the  public,  it 
can  destroy  its  value  entirely,  can  inflict 
irreparable  and  permanent  injury  to  an 
extent — can,  in  effect,  subject  it  to  total 
destruction  without  making  any  compen- 
sation, because,  in  the  narrowest  sense  of 
that  word,  it  is  not  taken  for  the  public 
use.  Such  a  construction  would  pervert 
the  constitutional  provision  into  a  restric- 
tion upon  the  rights  of  the  citi/m. 
those  rights  stood  at  the  common  law. 
instead  of  the  government,  and  make  it 
an  authority  for  invasion  of  private   righl 

under    the    pretext    of    the     public      g 1. 

which    had    no    warrant    in     the      law-      or 
practices    of    our    ancestor^."      See.    also, 
Bridge    Co.    v.    United    Spates,    10?    U     S 
470,  502.  26  L.  Ed.  L143;  Mugler  v.  Kans 
123  U.  S.  623,  667.  31   L    Ed    205;  I.   uisiana 
v.   New  Orleans,   109  (\   S    285,  294,  21    1.. 
Ed.    936:    Spriner    Valley    Waterworks    v. 
Schottler,  I  10  U.  S.  347,  3R0,  2fl  1..  Ed.   I 
Munn   V.    Illinois,   94    U.   S     I  13,    1  II.   24    L. 
Ed.   77,  quoting  this   : 


772 


EM  IX  EXT  DOMAIX. 


held,  that  these  are  mere  consequential  injuries  and  do  not  constitute  a  taking.5 
K.  Damaging  without  Occupation  or  Appropriation — 1.  Impairment 
of  Use  in  General. — There  are  many  ways  of  taking  property  other  than  by 
occupation  or  appropriation  which  are  within  the  constitutional  inhibition.  And 
where  the  ordinary  and  proper  use  of  property  by  its  owner  is  impaired  or  in- 
terrupted, this  will  constitute  a  taking.6  But  where  the  constitution  of  a  state 
provided  that  no  man's  property  should  be  taken  or  applied  to  a  public  use  with- 
out just  compensation  being  made  to  him,  it  was  held,  that  no  compensation 
could  be  obtained  for  property  damaged  by  reason  of  the  proper  exercise  of  the 
power.7  Though  where  it  provided  that  private  property  should  not  be  dam- 
aged or  injured,  it  has  been  held,  that  if  the  use  was  impaired,  the  owner  could 
recover,  although  none  of  the  property  was  actually  taken.8 

2.    Consequential  Injuries. — A  number  of  cases  hold  that  remote  and  con- 


5.  Consequential  injuries. — Bedford  v. 
United  States,  192  U.  S.  217,  225,  48  L.  Ed. 
414.  See,  also,  post,  "Consequential  In- 
juries," IX,  K,  2. 

A  series  of  public  works  called  revert- 
ments  were  constructed  by  the  federal 
government  along  the  banks  of  the  Mis- 
sissippi river  in  order  to  improve  naviga- 
tion. The  natural  action  of  the  river 
caused  the  water  to  flow  through  the 
revertments,  and  by  reason  of  their  being 
placed  in  the  river,  the  water  was  unable 
to  flow  off  from  the  adjacent  lands  and  so 
caused  an  irreparable  damage,  as  the  land 
which  had  formerly  been  used  as  a  rice 
plantation  was  turned  into  an  irreclaim- 
able bog.  It  was  held,  that  the  damage 
was  strictly  consequential  and  did  not 
constitute  a  taking  for  which  the  owner 
was  entitled  to  compensation.  Bedford  v. 
United  States,  192  U.  S.  217,  225,  48  L. 
Ed.    414. 

6.  Impairment  of  proper  use. — Pumpelly 
v.  Green  Bay  Co.,  13  Wall.  166,  20  L.  Ed. 
557;  Bridge  Co.  v.  United  States,  105  U 
S.  470.  502,  26  L.  Ed.  1143;  Chicago  v. 
Taylor,  125  U.  S.  161,  168,  31  L-  Ed.  63S. 

7.  Transportation  Co.  i\  Chicago,  99  U. 
S.  635,  25  L.  Ed.  336;  Osborne  v.  Missouri 
Pac.  R.  Co.,  147  U.  S.  248,  260,  37  L.  Ed. 
155. 

An  action  was  brought  by  a  citizen  of 
Missouri  to  restrain  a  railroad  company 
from  occupying  a  city  street  adjacent  to 
a  building  which  he  owned  alleging  that 
his  building  would  be  damaged  if  such  oc- 
cupation was  allowed.  In  his  bill  the 
complainant  made  no  specific  demand  for 
compensation.  The  statutes  of  Missouri 
provided  for  the  assessment  of  compen- 
sation for  the  taking  of  property  for  pub- 
lic use.  but  not  for  such  assessment  where 
property  was  merely  damaged.  The  com- 
plainant's bill  was  dismissed  upon  the 
ground  that  he  had  an  adequate  remedy 
at  law,  and  the  question  as  to  whether  or 
not  he  would  be  entitled  to  compensation 
rnder  the  Missouri  statute  did  not  arise, 
the  court  however  intimav/d  that  it 
t'lought  the  complainant  was  entitled  to 
compensation.  Osborne  v.  Missouri  Pac. 
I'    Co.,   i  17  U.  S.  248,  260,  37  L.  Ed.  15:,. 

8.  Chicago  v.  Taylor,  125  U.  S.   161,  31 


L.  Ed.  638;  Pennsylvania  R.  Co.  v.  Miller, 
132  U.  S.  75,  81,  33  L.  Ed.  267;  Osborne 
v.  Missouri  Pac.  R.  Co.,  147  U.  S.  248,  254, 
37  L.  Ed.  155.  See,  also,  post,  "Where 
Tract  Is  Damaged  but  No  Part  of  It 
Taken,"  X,  G,  5. 

"In  Chicago  v.  Taylor,  125  U.  S.  161,  31 
L.  Ed.  638,  which  was  an  action  in  tres- 
pass on  the  case,  the  provision  of  the 
constitution  of  the  State  of  Illinois, 
adopted  in  1870,  that  'private  property 
shall  not  be  taken  or  damaged  for  public 
use  without  just  compensation,'  came  un- 
der consideration  in  this  court,  and  it  was 
ruled,  in  concurrence  with  the  interpreta- 
tion placed  upon  that  language  by  the  su- 
preme court  of  the  state,  that  a  recovery 
might  be  had  wherever  private  property 
had  sustained  a  substantial  injury  from 
the  making  and  use  of  an  improvement 
that  was  public  in  its  character,  whether 
the  damage  was  the  direct  result  of  a 
physical  invasion  of  the  thing  owned,  or 
of  the  injurious  disturbance  of  its  user 
and  enjoyment,  as  in  a  diminution  of  its 
market  value."  Osborne  v.  Missouri  Pac 
R.  Co.,  147  U.  S.  248,  254.  37  L.  Ed.  155. 

The  constitution  of  Pennsylvania  of 
1873,  which  took  effect  January  1,  1874. 
provided  as  follows,  by  §  8  of  Article 
XVI:  "Municipal  and  other  corporations 
and  individuals  invested  with  the  privi- 
lege of  taking  private  property  for  public 
use  shall  make  just  compensation  for 
property  taken,  injured,  or  destroyed,  by 
the  construction  or  enlargement  of  their 
works,  highways,  or  improvements,  which 
compensation  shall  be  paid  or  secured  be- 
fore such  taking,  injury,  or  destruction." 
It  was  held,  under  this  clause  that  where 
the  owner's  use  of  the  property  was  im- 
paired he  could  recover  though  none  of 
it  was  taken,  and  that  it  applied  as  well 
to  corporations  created  before  the  adop- 
tion of  the  constitution  as  to  those  created 
afterwards.  Pennsvlvania  R.  Co.  v.  Miller, 
132   U.   S.   75,  81,  33   L.    Ed.  267. 

\s  to  whether  raising  money  by  taxa- 
tion by  a  county  to  aid  a  i  llway  or  other 
enterprise  constitutes  a  taking,  see  the  ti- 
tle \ir\lCn\\L.  COUNTY,  STATE 
AND  FEDERAL  AID. 
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sequential   injury   to  private   property  by   reason  of  authorized  public   improve- 
ments, is  not  taking   such  property   for  public  use.9 

3.  Damaging  Well. — The  drying  up  of  a  well  caused  by  the  construction  of 
public  works  has  been  held  to  constitute  a  taking  of  property.10 

4.  Impairment  of  Fishery  Rights. — The  erection  of  a  mill  dam  across  a 
navigable  stream  which  impairs  fishing  rights  of  owners  of  land  abutting  on 
the  stream  below  the  dam,  is  a  taking  of  property  for  which  compensation  must 
be  rendered.11 

5.  Interference  with  Landing. — The  construction,  by  the  United  States 
government,  of  a  pier  for  the  purpose  of  improving  the  navigation  of  a  public 
navigable  river,  does  not  constitute  a  taking  of  the  lands  of  a  private  owner, 
although  the  pier  interferes  with  his  access  to  land  bordering  upon  such  river.12 

6.  Requiring  Changes  in  Bridge. — Requiring  certain  changes  to  be  made 
in  a  bridge  which  is  erected  over  a  navigable  stream  in  order  to  facilitate  nav- 
igation, is  not  a  taking  of  private  property  for  public  use.13 

7.  Construction  of  Waterworks  by  City. — The  decrease  in  value  of  a 
waterworks  plant,  owned  by  a  private  corporation  which  supplied  a  city  with 
water,  caused  by  the  construction  by  the  city  of  its  own  waterworks  plant,  is 
not  a  taking  of  property  within  the  constitutional  inhibition  against  taking  pri- 
vate  property   without   compensation.14 

8.  Changing  Location  of  Gas  Pipes. — Requiring  a  gas  company  to  change 
the  location  of  its  pipes  from  one  part  of  a  street  to  another,  in  order  to  facili- 
tate the  construction  of  the  drainage  system  of  a  city,  does  not  constitute  a 
'.aking.15 


9.  Consequential  injuries. — Pumpelly  v. 
Green  Bay  Co.,  13  Wall.  166,  20  L.  Ed. 
557;  United  States  v.  Alexander,  148  U. 
S.  186,  187,  37  L.  Ed.  415;  Gibson  v.  United 
States,  166  U  S.  269,  41  L.  Ed.  996;  Scran- 
ton  v.  Wheeler.  179  U.  S.  141,  45  L.  Ed. 
126;  Bedford  v.  United  States,  192  U.  S. 
217,  48  L.  Ed.  414;  Meyer  v.  Richmond, 
172  U..  S.  82,  43  L.  Ed.  374;  Transporta- 
tion Co.  V.  Chicago,  99  U.  S.  635,  25  L. 
Ed.  336. 

"There  may  be,"  said  the  United 
States  supreme  court,  in  the  case  of 
Pumpelly  v.  Green  Bay  Co.,  13  Wall.  166, 
20  L.  Ed.  557  (syllabus),  "such  serious 
interruption  to  the  common  and  neces- 
sary use  of  property  as  will  be  equivalent 
to  a  taking  within  the  meaning  of  the  con- 
stitution." "The  case,  which  hold  that 
remote  and  consequential  injur}-  to  pri- 
vate property  by  reason  of  authorized  pub- 
lic improvements  is  not  taking  such  prop- 
erty for  public  use,  have  many  of  them 
gone  to  the  utmost  limit  of  that  principle, 
and  some  beyond  it,  though  the  principle 
is  a  sound  one  in  its  proper  application  to 
many  injuries  so  originating."  United 
States  v.  Alexander,  148  U.  S.  186,  187,  37 
L.  Ed.  415;  Scranton  v.  Wheeler,  179  U. 
S.    141,   45    L.    Ed.    126. 

10.  Drying  up  of  well. — United  States 
v.  Alexander,  148  U.  S.  186,  37  L.  Ed.  415; 
United  States  v.  Truesdell,  148  U.  S.  196, 
37  L.   Ed.  419. 

Where  public  works  were  constructed 
and  by  reason  of  their  construction,  the 
underground  flow  of  water,  which  sup- 
plied a  well  belonging  to  a  private  person, 
which  was  used  for  domestic  purposes, 
was    interrupted,    and    the    well    caused    to 


dry  up  and  become  valueless,  it  was  held 
that  this  would  constitute  a  taking  within 
the  constitutional  meaning  of  the  term. 
United  States  v.  Alexander,  148  U.  S.  18  i, 
37  L.  Ed.  415;  United  States  v.  Truesdell, 
148  U.   S.   196,  37  L.   Ed.  419. 

11.  Impairment  of  fishing  rights. — Holy- 
oke  Co.  v.  Lyman,  15  Wall.  500.  21  L.  Ed. 
133.  See.  also,  the  title  FISH  AND 
FISHERIES. 

12.  Destruction  of  landing. — Scranton  v. 
Wheeler,   179  U.   S.   141.  45    L.    Ed.   126. 

A  pier  was  constructed  by  the  govern- 
ment of  the  United  States  in  a  pubHc 
navigable  river.  The  purpose  of  the  pier 
was  the  improvement  of  navigation.  By 
the  construction  of  the  pier  an  owner  of 
land  adjacent  to  the  river,  was  deprived 
of  the  free  access  which  he  formerly  had 
from  a  portion  of  his  land  to  the  river. 
It  was  held,  that  this  was  not  a  taking  for 
which  the  United  States  were  required  to 
make  the  compensation.  Scranton  v. 
Wheeler,   179  U.   S.   141,  45   L.    Ed.   126. 

13.  Changes    in    bridge. — Uni    n   Bi 
Co.  v    United   State-.  204  U.   S     164,  51    L. 
Ed.    523.     See,  also,   the   title    L  RIDGES, 
vol.  3,  p.  523. 

14.  Construction  of  waterworks. — Le- 
high Water  Co.  v.  Easton.  121  U.  S.  i  i, 
390  30  L-  Ed.  1059;  Skancateles  Water- 
works Co.  7'.  Skaneateles,  184  U.  S.  3!  L, 
357,  46  L-  Ed.  585.  See,  generally,  the 
title  WATER  COMPANIES  AND 
WATERWORKS. 

15.  New  Orleans  Gas  Light  Co.  v. 
Drainage  Comm'rs,  197  U.  S.  453.  49  L. 
Ed.  831;  Chicago,  etc.,  R.  Co.  v.  Illinois, 
200   U    S.    561,    590,    50   L-    Ed.   596. 
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L.  Injuries  to  Property  Abutting  on  Streets  and  Highways. — The 
owner  of  abutting  property  has  certain  rights  in  a  street  or  highway  separate 
and  distinct  from  those  of  the  public  in  general,  and  any  interference  with  these 
rights  constitutes  a  taking  of  private  property.10  Among  these  are  rights  of 
ingress  and  egress,17  and  easements  of  light  and  air,ls  and  to  have  nothing- 
placed  in  the  streets  which  materially  and  permanently  interrupts  or  impairs  the 
appropriate  use  or  enjoyment  of  his  property.1"  And  under  the  Ohio  statutes 
iii juries  to  property  near  enough  to  be  damaged  by  a  track  or  other  structure, 
although  not  actually  situated  upon  the  street  which  is  occupied,  has  been  held 
to  constitute  a  taking.-0  And  in  New  York  it  has  been  held,  that  the  con- 
struct* n  of  an  elevated  railroad  and  station  in  front  of  a  person's  house,  woul<l 
constitute  a  taking  without  regard  to  the  running  of  trains,21  and  the  fact  that 
the  road  was  formerly  operated  on  the  surface  and  by  its  elevation  the  owner's 
access  to  the  property  was  improved,  would  not  affect  his  right  to  compensa- 
tion.22 But  in  Iowa  it  was  held,  that  the  occupation  of  a  street  by  a  railroad 
company  would  not  constitute  a  taking.23  And  damages  sustained  by  an  abut- 
ting owner  for  a  mere  temporary  obstruction  of  a  street  by  public  works  which 
was  in  process  of  construction,  have  been  held  not  to  constitute  a  taking.24  Yet 
one  case  indicates  that  damages  could  be  recovered  for  such  temporary  oc- 
cupation.25 


16.  Rights  apart  from  public. — Chicago 
v.  Taylor,  1:25  U.  S.  161,  106,  31  L.  Ed. 
638;  Muhlker  v.  New  York,  etc.,  R.  Co., 
107  U.  S.  544,  49  L.  Ed.  872;  Donovan  v. 
Pennsylvania  Co.,  199  U.  S.  279,  302,  50 
L.  Ed.  192;  New  York  Elevated  R.  Co.  v. 
Fifth  Nat.  Bank,  135  U.  S.  432,  34  L.  Ed. 
231;  Hot  Springs  R.  Co.  v.  Williamson,  136 
U  S.  121,  34  L.  Ed.  355;  Osborne  v.  Mis- 
souri Pac.  R.  Co.,  147  U.  S.  248,  256,  37  L. 
Ed.  155.  See,  generally,  the  title 
STREETS  AND  HIGHWAYS. 

[t  has  been  held,  that  any  actual  physi- 
cal injury  to  private  property  by  reason  of 
the  erection,  construction  or  operation  of 
a  public  improvement,  in  or  along  a  pri- 
vate  street  or  highway,  whereby  its  ap- 
propriate use  or  enjoyment  was  materially 
interrupted  or  its  value  substantially  im- 
paired, was  a  taking  of  private  property 
within  the  meaning  of  the  constitution  of 
Illinois.  Chicago  v.  Taylor,  125  U.  S.  161, 
166,  31    L.   Ed.   638. 

17.  Ingress  and  egress. — Osborne  v. 
Missouri  Pac.  R.  Co.,  147  U.  S.  248,  256, 
37  I,.  Ed.  155;  Muhlker  v.  New  York,  etc., 
R.  Co..  197  U.  S.  544,  49  L.  Ed.  872;  New 
York  Elevated  R.  Co.  v.  Fifth  Nat.  Bank, 
135  U.  S.  432,  34  L,.  Ed.  231;  Burlington 
Gas  Eight  Co.  v.  Burlington,  etc.,  R.  Co., 
L65  U.  S.  370,  372,  41  L.  Ed.  749;  Hot 
Sprimrs  R.  Co.  v.  Williamson,  136  U.  S. 
121,    34    L.    Ed.    355. 

IP..  Light  and  air. — Muhlker  v.  New 
York,    etc.'    R.    Co.,    197    U.    S.    544,    49    L, 

Ed. 

19.  Freedom  from  obstruction  impair- 
irg  use.— Chicapo  v.  Taylor,  125  U.  S.  161, 

i,   ::i    I..    Ed.   638. 

20.  Property  near  street. — Shepherd   v. 
Itimore,  etc.,   R.   Co.,   130   U.   S.   426,  32 

I.     Ed.  970. 

Tl.  Elevated  road  and  station. — Muhlker 
V  New  York,  etc.,  R.  Co.,  197  U.  S.  544, 
49   L.   Ed.   872. 


22.  Change  from  surface  road. — Muhlker 
V.  New  York,  etc.,  R.  Co.,  197  U.  S.  544, 
49   L.    Ed.    872. 

C3.  Iowa  rule. — Barney  v.  Keokuk,  94 
U.   S.   324,  325,  24   L.   Ed.   224. 

Although  no  permanent  obstruction, 
like  a  depot  building,  can  be  erected  on 
the  streets  of  a  town,  it  is  held  in  Iowa 
that  they  may,  by  public  authority,  be 
occupied  by  railway  tracks  without  the 
consent  of  the  adjacent  proprietor,  and 
without  compensation,  whether  the  fee  of 
the  streets  be  in  him  (as  in  the  city  of 
Keokuk)  or  in  a  third  person.  Barney  v. 
Keokuk,   94   U.   S.   324,  325,  24   L.    Ed.   224. 

24.  Temporary  inconvenience. — Shep- 
herd v.  Baltimore,  etc.,  R.  Co.,  130  U.  S. 
426,  32  L.  Ed.  970;  Transportation  Co.  v. 
Chicago,  99  U.  S.  635,  25  L.  Ed.  336. 

A  municipal  corporation,  authorized  by 
law  to  improve  a  street  by  building  on 
the  line  thereof  a  bridge  over,  or  a  tunnel 
under,  a  navigable  river,  where  it  crosses 
the  street,  incurs  no  liability  for  the  dam- 
ages unavoidably  caused  to  adjoining 
property  by  obstructing  the  street  or  the 
river,  unless  such  liability  be  imposed  by 
statute.  Transportation  Co.  v.  Chicago, 
99    U.    S.    635,   25    L.    Ed.    336. 

An  action  was  begun  to  recover  dam- 
ages for  property  by  reason  of  the  oc- 
cupation of  a  street  by  a  railroad  com- 
p;  n v.  Among  other  grounds  damages 
were  claimed  on  account  of  obstructions 
]  '.iced  in  the  street  during  the  building 
i  f  the  railroad.  It  was  held  that  under 
§  3283  of  the  Revised  Statutes  of  Ohio, 
the  temporary  occupation  of  a  street  dur- 
ing the  construction  of  a  railroad  did  not 
constitute  a  taking  for  which  damages 
were  recoverable.  Shepherd  V.  Baltimore, 
etc.,  R.  Co.,  130  U.  S.  426,  432,  32  L.  Ed. 
970. 

25.  Damage  for  temporary  occupation. 
—Shepherd  v.  Baltimore,  etc.,  R.  Co.,  130 
U.  S.  426,  432,  32  L.  Ed.  970. 
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X.    Compensation. 

A.  Definition.— The  word  compensation  imports  that  a  wrong  or  injury 
has  been  inflicted,  which  must  be  redressed  in  money.  Money  must  be  paid  to 
the  extent  of  the  injury,  whether  more  or  less  than  the  value  of  the  property.28 

'  'Just    compensation'    means    pecuniary 
recompense  to  the  person  whose  property 
is    taken   equivalent   in   value   to  the   prop- 
erty."     Railroad   Co.   v.    County   of   Otoe 
16  Wall.  667,  674,  21   L.    Ed.   375. 

"Whatever  be  the  true  value  of  that 
which  it  takes  from  the  individual  owner 
must  be  paid  to  him,  before  it  can  be  said 
that  just  compensation  for  the  property 
has  been  made."  Monongahela  Nav. 
Co.  v.  United  States,  148  U.  S.  312.  337. 
37  L.  Ed.  463. 

It  is  the  value  of  the  thing  taken  to  its 
owner  that  determines  the  amount  of  com- 
pensation to  which  he  is  entitled,  and  not 
its  value  to  the  government  for  the  pur- 
poses to  which  it  proposes  to  devote  it. 
Monongahela  Nav.  Co.  v.  United  States, 
148   U.    S.   312,   37   L.    Ed.   463. 

The  statute  of  Colorado  relating  to 
eminent  domain  provided  that  "in  esti- 
mating the  value  of  all  property  taken, 
the  true  and  actual  value  thereof  at  the 
time  of  appraisal  shall  be  allowed  and 
awarded,"  and  "that  in  all  cases  the 
owner  or  owners  shall  receive  the  full  and 
actual  value  of  all  property  taken."  This 
has  been  construed  to  be  the  value  of  the 
owner's  real  interest.  Searl  v.  School  Dis- 
trict No.  2,  133  U.  S.  553,  565,  33  L.  Ed. 
740. 

As  dependent  upon  construction  placed 
upon  statute  by  state  court.— Whether  the 
amount    of   compensation    provided    under 


26.  Defined.— Bauman  v.  Ross,  167  U. 
S.  548,  591,  42  L.  Ed.  270;  Chicago,  etc., 
R.  Co.  v.  Chicago,  166  U.  S.  226,  241,  41 
L.  Ed.  979;  Sweet  v.  Rechel,  159  U.  S. 
380,  400,  40  L.  Ed.  188;  Searl  v.  School 
District  No.  2,  133  U.  S.  553,  33  L.  Ed. 
740;  Monongahela  Nav.  Co.  v.  United 
States,  148  U.  S.  312,  326,  37  L.  Ed.  463; 
Railroad  Co.  v.  County  of  Otoe,  16  Wall. 
667,  674,  21  L,  Ed.  375;  Vanhorne  v.  Dor- 
lance,  2  Dall.  304,  315,  1   L.  Ed.  391. 

The  owner  of  private  property  taken 
under  the  right  of  eminent  domain  ob- 
tains just  compensation  if  he  is  awarded 
such  sum  as,  under  all  the  circumstances, 
is  a  fair  and  full  equivalent  for  the  thing 
taken  from  him  by  the  public.  Chicago, 
etc.,  R.  Co.  v.  Chicago,  166  U.  S.  226,  241, 
41    L.    Ed.    979. 

Reasonable  compensation  and  just  com- 
pensation mean  the  same  thing.  Sweet  v. 
Rechel,   159   U.    S.   380,   400,  40   L.   Ed.   188. 

Just  compensation  means  a  compensa- 
tion that  would  be  just  in  regard  to  the 
public,  as  well  as  in  regard  to  the  in- 
dividual; and  if  the  jury  should  be  satis- 
fied that  the  individual  would  by  the  pro- 
posed public  work,  receive  a  benefit  to 
the  full  value  of  the  property  taken,  it 
could  not  be  said  to  be  a  just  compensa- 
tion to  give  him  the  full  value.  Bauman 
V.  Ross,  167  U.  S.  548,  570,  42  L-  Ed.  270; 
Searl  v.  School  District  No.  2,  133  U.  S. 
553,  33  L.  Ed.  740. 

The   noun   "compensation,"   standing   by 


itself,    carries    the    idea    of    an    equivalent.'      a    sta.te    statute  is    reasonable    or    just    as 


Thus  we  speak  of  damages  by  way  of  com- 
pensation, or  compensatory  damages,  as 
distinguished  from  punitive  or  exemplary 
damages,  the  former  being  the  equivalent 
for  the  injury  done,  and  the  latter  imposed 
by  way  of  punishment.  So  that  if  the  ad- 
jective "just"  had  been  omitted,  and  the 
provision  was  simply  that  property  should 
not  be  taken  without  compensation,  the 
natural  import  of  the  language  would  be 
that  the  compensation  should  be  the 
equivalent  of  the  property.  And  this  is 
made  emphatic  by  the  adjective  "just." 
There  can,  in  view  of  the  combination  of 
those  two  words,  be  no  doubt  that  the 
compensation  must  be  a  full  and  perfect 
equivalent  for  the  property  taken.  Monon- 
gahela Nav.  Co.  v.  United  States,  148  U. 
S.    T!12.    326,    37    L-    Ed.    463. 

The  just  compensation  required  by  the 
constitution  to  be  made  to  the  owner  is 
to  be  measured  by  the  loss  caused  t<>  him 
by  the  appropriation.  He  is  entitled  t<> 
receive  the  value  of  what  he  has  been 
deprived  of.  and  no  more.  To  award  him 
less  would  be  unjust  to  him;  to  award  him 
more  would  be  uniust  to  the  public.  Bau- 
man v.  Ross,  167  U.  S.  548,  574,  42  L.  Ed. 
278. 


sufficient  to  satisfy  the  requirements  of 
the  fourteenth  amendment  may  depend 
upon  the  construction  placed  upon  the 
statute  by  the  state  courts:  and  where  the 
court  has  not  construed  the  statute  in  all 
its  particulars  and  in  the  light  of  all  the 
injuries  which  may  result  in  a  particular 
case,  the  supreme  court  of  the  United 
States  may  dismiss  without  prejudice  a 
bill  brought  by  the  owner  of  the  lands 
injured,  or  it  may  retain  such  bill  until 
the  plaintiff's  rights  have  been  determined 
in  an  action  for  damages  under  the  stat- 
ute in  the  state  courts.  Otis  Co.  v.  Lud- 
low Mfg.  Co.,  201  U.  S.  140,  155,  50  L.  Ed. 
696. 

Must  be  in  money. — "Compensation  is 
a  recompense  in  value,  a  quid  pro  quo, 
and  must  he  in  money.  True  it  is,  that 
land  or  anything  else  may  he  a  compensa- 
tion, hut  then  it  must  be  .it  the  election 
of  the  party;  it  cannol  be  forced  upon 
him.  lli^  consent  will  legalize  the  act, 
and  make  it  valid;  nothing  shorl  of  it  will 
have  the  effect.  It  is  obvious,  that  if  a 
jury  pass  upon  the  subject,  or  value  of  the 
property,  their  verdict  must  he  in  money." 
Vanhorne  V.  Dorrancc,  2  Dall.  301.  315, 
1   L.    Ed.  391. 
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B.  Necessity  of  Compensation. — By  the  general  law  of  European  nations 
and  the  common  law  of  England  it  was  a  qualification  of  the  right  of  eminent 
domain  that  compensation  should  be  made  for  private  property  taken  or  sac- 
rificed for  public  use.27  And  constitutional  provision.s  of  the  United  States  and 
of  the  several  states  declare  that  private  property  shall  net  be  taken  for  public  use 
without  just  compensation.28     But  the  provision  in  the  fifth  amendment  to  the 


27.  Required  by  general  law  of  European 
nations. — Pumpelly  v.  Green  Bay  Co.,  13 
Wall.   166,  20   L.   Ed.  557. 

28.  Pumpelly  v.  Green  Bay  Co.,  13  Wall. 
166.  20  L.  Ed.  557;  Norwood  v.  Baker,  172 
U.  S.  269,  271,  43  L.  Ed.  443;  Transporta- 
tion Co.  v.  Chicago,  99  U.  S.  635,  642,  25 
L.  Ed.  336;  Charles  River  Bridge  v.  War- 
ren Bridge,  11  Pet.  420,  638,  9  L.  Ed.  773; 
Chicago,  etc.,  R.  v.  Chicago,  166  U.  S. 
226,  233.  241,  41  L.  Ed.  979;  Maxwell  v. 
Dow,  176  U.  S.  581,  614,  44  L.  Ed.  597; 
Gibson  v.  United  States,  166  U.  S.  269, 
275,  41  L.  Ed.  996;  Boom  Co.  v.  Patterson, 
98  U.  S.  403,  406,  25  L.  Ed.  206;  Yesler  v. 
Washington  Harbor  Line  Comm'rs,  146 
U.  S.  646,  655,  36  L-  Ed.  1119;  Sweet  v. 
Rechel.  159  U.  S.  380,  392,  40  L.  Ed.  188; 
Kennedy  v.  Indianapolis,  103  U.  S.  599, 
26  L.  Ed.  550;  Chicago  v.  Taylor,  125  U. 
S.  161,  165,  31  L.  Ed.  638;  Pennsylvania 
R.  Co.  v.  Miller,  132  U.  S.  75,  81,  33  L. 
Ed.  267;  Searl  v.  School  District  No.  2, 
133  U.  S.  553,  560,  33  L.  Ed.  740;  Browns- 
ville v.  Cavazos,  100  U.  S.  138,  140,  25  L. 
Ed.  574;  Davidson  v.  New  Orleans,  96  U. 
S.  97,  101,  24  L.  Ed.  616;  Railroad  Co.  v. 
County  of  Otoe,  16  Wall.  667,  674,  21  L. 
Ed.  375;  Barron  v.  Baltimore,  7  Pet.  243, 
8  L.  Ed.  672;  Meyer  v.  Richmond,  172  U. 
S.  82,  99,  43  L.  Ed.  374;  Long  Island  Water 
Supply  Co.  v.  Brooklyn,  166  U.  S.  685, 
695,  41  L.  Ed.  1165;  Lankford  v.  United 
States,  101  U.  S.  341,  342,  25  L.  Ed.  1010; 
Withers  v.  Buckley,  20  How.  84,  90,  15 
L.  Ed.  816;  Eldridge  v.  Trezevant.  160  U. 
S.  452,  40  L.  Ed.  490;  Dow  v.  Johnson, 
100  U.  S.  158,  185,  25  L.  Ed.  632; 
Cherokee  Nation  v.  Southern  Kansas  R. 
Co.,  135  U.  S.  641,  659,  34  L.  Ed.  295; 
Convers  v.  Atchison,  etc.,  R.  Co.,  142  U. 
S.   671.  674.   35   L.    Ed.    1153. 

But  the  clause  prohibiting  taking  private 
property  for  public  use  without  just  com- 
pensation has  no  reference  to  taxation. 
Railroad  Co.  v.  County  of  Otoe,  16  Wall. 
667,  674,  21  L.   Ed.  375. 

The  state  cannot  by  any  of  its  agencies, 
legislative,  executive,  or  judicial,  withhold 
from  the  owners  of  private  property  just 
compensation  for  its  use.  Chicago,  etc., 
R.  Co.  v.  Chicago,  166  U.  S.  226.  41  L  Ed. 
979;  Smyth  v.  Ames,  169  U.  S.  466,  524, 
43  L.  Ed.  819;  San  Diego  Land,  etc.,  Co. 
V.  National  City,  174  U.  S.  739,  754,  43  L. 
Ed.   1154. 

The  right  of  eminent  domain  cannot 
be  exercised  except  upon  condition  that 
just  compensation  shall  be  made  to  the 
owner,  and  it  is  the  duty  of  the  state,  in 
the  conduct  of  the  inquest  by  which  the 
compensation  is  ascertained,  to  see  that  it 
is  just,  not  merely  to  the  individual  whose 


property  is  taken,  but  to  the  public  which 
is  to  pay  for  it.  Garrison  v.  New  York, 
21  Wall.  196,  204,  22  L.  Ed.  612;  Kohl 
v.  United  States,  91  U.  S.  367,  371,  23  L. 
Ed.  449;  Searl  v.  School  District  No.  2,  , 
133   U.   S.   553,  562,  33  L-    Ed.   740. 

Y.y.  Justice  Bradley,  concurring  in 
Davidson  v.  New  Orleans,  96  U.  S.  97,  107, 
24  L.  Ed.  616,  said:  "It  seems  to  me  that 
private  property  may  be  taken  by  a  state 
without  due  process  of  law  in  other  ways 
than  by  mere  direct  enactment,  or  the 
want  of  a  judicial  proceeding.  If  a  state, 
by  its  laws,  should  authorize  private  prop- 
erty to  be  taken  for  public  use  without 
compensation  (except  to  prevent  its  falling 
into  the  hands  of  an  enemy,  or  to  prevent 
the  spread  of  a  conflagration,  or.  in  virtue 
of  some  other  imminent  necessity,  where 
the  property  itself  is  the  cause  of  the 
public  detriment),  I  think  it  would  be  de- 
priving a  man  of  his  property  without  due 
process    of   law." 

It  has  been  held  that  if  the  United 
States  appropriate  to  a  public  use  land 
which  they  admit  to  be  private  property, 
they  may  be  held,  as  upon  an  implied 
contract,  to  pay  its  value  to  the  owner. 
United  States  v.  Great  Falls  Mfg.  Co., 
112  U.  S.  645,  28  L.  Ed.  846;  Great  Falls 
Mfg.  Co.  v.  Attorney  General.  124  U.  S. 
581,  31  L.  Ed.  527;  Hill  V.  United  States. 
149  U.  S.  593,  599,  37  L-  Ed.  862;  United 
States  v.  Lynah,  188  U.  S.  445,  47  L.  Ed. 
539;  Lankford  v.  United  States,  101  U.  S. 
341,  343,  25  L.  Ed.  1010. 

It  is  true  that  one  cannot  be  deprived 
of  his  property  without  due  process  of 
law,  and  that  private  property  cannot  be 
taken  for  public  use  without  just  com- 
pensation. Bridge  Co.  v.  United  States, 
105  U.  S.  470,  481,  26  L.   Ed.   1143. 

By  virtue  of  the  constitutional  provision 
that  private  property  shall  not  be  taken 
for  public  use.  without  just  compensa- 
tion, there  arises  in  all  cases  where  such 
property  is  so  taken  an  implied  obligation 
to  pay  for  it.  Lankford  v.  United  States, 
101    U.    S.    341,    342,    25    L    Ed.    1010. 

When  the  government  of  the  United 
States,  by  such  formal  proceedings  as  are 
necessary  to  bind  it,  takes  for  public  use, 
as  for  an  arsenal,  custom  house,  or  fort, 
land  to  which  it  asserts  no  claim  of  title, 
but  admits  the  ownership  to  be  private 
or  individual,  there  arises  an  implied  ob- 
ligation to  pay  the  owner  its  just  value. 
Lankford  v.  United  States,  101  U.  S.  341, 
343,  25  L.   Ed.   1010. 

"In  Sweet  v.  Rechel,  159  U.  S.  3S0. 
40  L  Ed  188;  Cherokee  Nation  7'.  South- 
ern Kansas  R.  Co.,  135  U.  S.  641,  34  L. 
Ed.    295,    and    Kohl    v.    United    States,    9T 


EMIXBNT  DOMAIN. 


77 


constitution  of  the  United  States,  declaring  that  private  property  shall  not  be 
taken  for  public  use,  without  just  compensation,  was  intended  solely  as  a  lim- 
itation on  the  exercise  of  power  by  the  government  of  the  United  States;  and 
is  not  applicable  to  the  legislation  of  the  states.-'-' 

C.  Necessity  of  Statutory  Provisions  for  Compensation. — It  is  a  con- 
dition precedent  to  the  exercise  of  the  power  of  eminent  domain  that  the  stat- 
ute  make   provision   for  reasonable  compensation   to   the  owner.30 


U.  S.  367,  23  L.  Ed.  449,  all  cited  supra, 
the  property  to  which  the  constitutional 
protection  was  applied  was  property  in 
private  use.  Their  doctrine  applies  as  well 
to  private  property  devoted  to  a  public 
use."  Western  Union  Tel.  Co.  v.  Pennsyl- 
vania R.  Co.,  195  U.  S.  540,  569,  49  L.  Ed. 
312. 

A  law  authorizing  a  public  corporation 
to  contract  a  debt,  and  pay  it  by  means  of 
a  tax,  is  not  liable  to  the  objection,  that 
it  takes  private  property  for  public  pur- 
poses without  compensation;  for  that 
clause  of  the  constitution  is  a  limitation, 
not  on  the  taxing  power,  but  on  the  right 
of  eminent  domain.  Gilman  v.  Sheboygan, 
2    Black   510,    17    L.    Ed.    305. 

The  owner  of  lands  on  the  bank  of  a 
navigable  stream  improved  his  property 
by  the  construction  of  an  embankment 
extending  into  the  stream,  without  com- 
plying with  the  act  of  congress  providing 
regulations  under  which  such  improve- 
ments can  be  made.  It  was  held,  that  the 
improvements  were  private  property  and 
could  not  be  taken  by  a  railroad  company 
without  just  compensation  being  made  to 
the  owner.  Railway  Co.  v.  Renwick,  102 
U.   S.   180,   182,   26   L.    Ed.  51. 

"While  in  Iowa  it  has  been  held  that 
the  state  owns  the  lands  lying  along  the 
river  between  high  and  low-water  marks, 
care  was  taken  in  the  act  of  March  18, 
1874.  to  provide  that  it  should  not  be 
lawful  for  any  person  or  corporation  to 
construct  or  operate  any  railroad  or  other 
obstruction  between  the  shore  and  the 
river  without  compensation  to  the  shore 
owners."  Railway  Co.  v.  Renwick,  102 
U.   S.   180,  183,  26   L.    Ed.   51. 

No  one  would  suppose  that  a  franchise 
from  the  federal  government  to  a  cor- 
poration, state  or  national,  to  construct 
interstate  roads  or  lines  of  travel,  trans- 
portation or  communication,  would  au- 
thorize it  to  enter  upon  the  private  prop- 
erty of  an  individual,  and  appropriate  it 
without  compensation.  St.  Louis  v. 
Western  Union  Tel.  Co.,  148  U.  S.  92,  100. 
37  L.  Ed.  380;  Richmond  v.  Southern  Bell 
Tel.,  etc.,  Co.,  174  U.  S.  761,  772,  43  L.  Ed. 
1162. 

Wharves  and  warehouses  erected  and 
maintained  by  private  parties  on  the  banks 
of  the  Potomac  river  within  the  District 
of  Columbia,  are  private  property  which 
are  subject  to  the  rights  of  eminent  do- 
main, and  when  taken  by  the  government 
for  public  improvement,  the  owners 
thereof  are  entitled  to  compensation. 
Morris  v.  United  States,  174  U.  S.  196,  43 
L.   Ed.  946. 


The  right  acquired  by  a  settler  on  the 
public  lands  called  pre-emption  rights  is 
private  property  which  is  subject  to  the 
rights  of  eminent  domain,  but  cannot  be 
taken  by  a  railroad  company  without  com- 
pensation to  the  owner.  Spokane  Falls, 
etc.,  R.  Co.  v.  Ziegler,  167  U.  S.  65,  42 
L.   Ed.   79. 

"There  is  no  property  in  a  naked  rail- 
road route,  existing  on  paper  only,  that 
the  state  is  obliged  to  pay  for  when  it 
needs  the  land  covered  by  that  route  for 
a  great  public  use,  and  its  officers  are 
authorized  to  act  by  appropriate  legisla- 
tion." Adirondack  R.  Co.  v.  New  York 
State,  176  U.  S.  335,  44  L.  Ed.  492;  Un- 
derground Railroad  v.  New  York  City, 
193  U.   S.  416,  428,  48   L-   Ed.  733. 

"We  do  not  think  it  necessary  to  con- 
sume time  in  proving  that  when  the  United 
States  sells  land  by  treaty  or  otherwise, 
and  parts  with  the  fee  by  patent  without 
reservations,  it  retains  no  right  to  take 
that  land  for  public  use  without  just  com- 
pensation, nor  does  it  confer  such  a  right 
on  the  state  within  which  it  lies;  and 
that  the  absolute  ownership  an'd  right  of 
private  property  in  such  land  is  not  varied 
by  the  fact  that  it  borders  on  a  navigable 
stream."  Pumpelly  v.  Green  Bay  Co.,  13 
Wall.  166,  182,  20  L.  Ed.  557. 

29.  Barron  v.  Baltimore,  7  Pet.  243,  8 
L.  Ed.  672;  Withers  v.  Buckley,  20  How. 
84,  90.  15  L.  Ed.  816;  Pumpelly  v.  Green 
Bay  Co.,  13  Wall.  166,  176.  20  L.   Ed.   .V>7. 

30.  Necessity  of  statutory  provision. — 
Searl  v.  School  District  No.  2,  13.T  U.  S. 
553.  562,  33  L.  Ed.  740;  Sweet  v.  Rechcl, 
159  U.  S.  380,  338,  40  L.  Ed.  188;  Chicaeo, 
etc.,  R.  Co.  v.  Chicago,  166  U.  S.  226.  238, 
41  L.  Ed.  979;  Cherokee  Nation  v.  South- 
ern Kansas  R.  Co.,  135  U.  S.  641,  660.  34 
L-   Ed.   295. 

"Some  stress  is  laid  upon  the  possibility 
that  the  defendant  may  become  insolvent 
before  the  proceedings  below  reach  a  con- 
clusion, and  become  unable  to  pav  any 
damages  in  excess  of  the  amount  it  may 
pay  into  court.  The  possibility  of  surh 
insolvency  is  not,  in  our  opinion,  a  suffi- 
cient ground  for  holding  that  the  provi- 
sion made  in  the  act  of  congress  for 
securing  just  compensation  is  inadequate. 
Absolute  certainty  in  such  matters  i-^  im- 
practicable, and.  therefore,  cannot  rea- 
sonably be  required.  Tn  determining  the 
validitv  of  the  act  of  congress,  the  pre- 
sumption must  be  indulged  that  a  deposit 
in  court  of  double  the  amount  awarded 
by  three  disinterested  referee-;,  appointed 
by  the  president,  will  amply  secure  the 
payment  of  any  compensation  that  may  be 
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D.  Persons  Entitled  to  Compensation. — Owner. — Where  land  is  appro- 
priated by  a  railroad  company  the  owner  at  the  time  of  the  taking,  and  not  a 
subsequent  vendee,  is  the  one  entitled  to  compensation.31 

Occupant  of  Unsurveyed  Land. — A  person  settling  upon  unsurveyed  gov- 
ernment land  is  entitled  to  compensation  where  his  land  is  taken  by  a  railroad 
company,  although  he  does  not  acquire  a  patent  for  it  from  the  government 
until  after  its  occupation  by  such  company.32 

Purchaser  at  Foreclosure  Sale. — Where  property  which  is  mortgaged  is 
taken  for  a  public  use,  and  before  the  entire  amount  of  the  compensation  ib 
paid,  the  property  is  sold  under  foreclosure  proceedings,  a  purchaser  at  the 
foreclosure  sale  is  entitled  to  any  compensation  which  may  remain  due  after  his 
acquisition   of   the  property.33 

E.  Time  with  Reference  to  Which  Compensation  Is  to  Be  Es- 
timated.— The  compensation  to  be  made  to  the  owner  must  be  such  as  would 
be  a   fair  and  just  equivalent   for  his  property  at  the  time  when   it  is  taken.34 

F.  Time  of  Paying"  Compensation. — The  time  at  which  the  compensation 
for  private  property  taken  for  public  use  must  be  paid,  depends  upon  the  con- 
stitutional and  the  statutory  provisions  of  the  government  under  which  it  is 
taken,35  but  the  owner  is  entitled  to  a  reasonable,  certain  and  adequate  pro- 
vision for  obtaining  compensation  before  his  occupancy  is  disturbed.36     Where 


fixed  at  the  trial  in  the  court  below." 
Cherokee  Nation  v.  Southern  Kansas  R. 
Co.,    135    U.    S.    641,   660,    34   L-    Ed.   295. 

31.  Owner  at  time  of  taking. — New 
York  City  v.  Pine,  185  U.  S.  93,  100,  46 
L.  Ed.  820;  Roberts  v.  Northern  Pac.  R. 
Co..  158  U.  S.  1,  10,  39  L.   Ed.  873. 

"It  is  well  settled  that  where  a  rail- 
road company,  having  the  power  of  em- 
inent domain,  has  entered  into  actual  pos- 
session of  land  necessary  for  its  corporate 
purposes,  whether  with  or  without  the 
consent  of  the  owner  of  such  lands,  a 
subsequent  vendee  of  the  latter  takes  the 
land  subject  to  the  burthen  of  the  rail- 
road, and  the  right  to  payment  from  the 
railroad  company,  if  it  entered  by  virtue 
an  agreement  to  pay,  or  to  damages,  if 
the  entry  was  unauthorized,  belongs  to 
the  owner  at  the  time  the  railroad  com- 
pany took  possession."  New  York  City 
V.  Pine.  185  U.  S.  93,  100,  46  L.  Ed.  820; 
.ted  in  Roberts  v.  Northern  Pac.  R. 
.  158  U.  S.  1.  10.  39  L.  Ed.  873. 

32.  Spokane  Falls,  etc.,  R.  Co.  V.  Ziegler, 
107   U.    S.   65,   42   L.    Ed.   79. 

33.  Chicago  v.  Tebbets,  104  U.  S.  120, 
J6   L.   Ed.  655. 

The  city  of  Chicago  condemned  certain 
land  within  its  limits  for  street  purposes. 
Property  was  held  in  trust  to  secure  an 
indebtedness  of  the  owner.  The  person 
for  whose  benefit  the  trust  was  created  al- 
lowed the  city  to  make  the  improvements, 
but  did  not  waive  any  of  his  rights  against 
original  owner  or  against  the  city. 
The  city  paid  the  original  owner  a  part 
of  the  amount  of  compensation  for  the 
land  and  gave  him  a  statement  showing 
amount  paid,  and  the  amount  still  due. 
The  city  paid  to  the  person  for  whose 
benefil  the  trust  was  created  a  portion  of 
the  sum  due.  as  shown  bv  the  statemenl 
to  the  original  owner,  and  he,  in  accord 
ance  with  the  terms   of  the  deed   of  trust, 


sold  the  land  to  a  third  party.  It  was 
held,  that  the  third  party  was  entitled  to 
the  sum  still  remaining  unpaid  as  shown 
by  the  city's  statement.  Chicago  v.  Teb- 
bets, 104  U.  S.  120,  26  L-  Ed.  655. 

34.  Time  of  taking. — Bauman  v.  Ross, 
167  U.  S.  548,  579,  42  L.  Ed.  270;  Great 
Falls  Mfg.  Co.  v.  Attorney  General,  124 
U.  S.  581,  31  L,  Ed.  527;  Searl  v.  School 
District  No.  2,  133  U.  S.  553,  563,  33  L.  Ed. 
740. 

In  the  year  1862,  the  congress  of  the 
United  States  passed  an  act  for  the  purpose 
of  acquiring  the  necessary  land  to  con- 
struct the  works  which  were  needed  to 
supply  the  cities  in  the  District  of  Co- 
lumbia, with  water.  The  question  of  com- 
pensation for  the  land  to  be  taken  for 
this  purpose  was  submitted  to  arbitrators 
who  submitted  four  plans,  one  of  which 
was  adopted  by  congress.  In  these  plans 
the  amount  of  compensation  to  be  made 
for  the  land  taken  was  stated  by  the  arbi- 
trators. In  the  year  1882,  congress,  to 
further  increase  the  water  supply,  again 
sought  to  acquire  land  which  had  been 
embraced  in  one  of  the  plans  submitted 
by  the  arbitrators  which  was  not  adopted 
by  congress.  It  was  held,  that  the  com- 
pensation to  which  the  landowners  were 
entitled  was  to  be  its  value  at  the  time  the 
land  was  taken  in  1882,  and  not  the  value 
which  was  fixed  by  the  arbitrators  in  1863. 
Great  Falls  Mfg.  Co.  v.  Attorney  General, 
124    U.   S.   581,  595,   31    L.    Ed.    527. 

H5.  Deoendent  upon  statutory  and  con- 
stitutional provisions. — Sweet  v.  Rechel, 
159  U.  S.  380,  40  L.  Ed.  188;  Garrison  V. 
New  York,  21  Wall.  196,  204,  22  L.  Ed. 
612;  Williams  v.  Parker,  iss  TJ.  S.  491. 
47    L.    Ed.    560. 

36.  Provision  for  compensation. — Chero- 
kee Nation  7'.  Southern  Kansas  R.  Co., 
135  TJ.  S.  641.  659.  34  L.  Ed.  295;  Williams 
V.    Parker.   188    U.    S.   491,   47    L.    Ed.    560. 


EMINENT  DOMAIN. 


77<J 


property  has  been  taken  either  by  the  federal  government  itself  or  by  persons 
deriving  their  power  from  that  government,  it  has  been  held,  that  compensation 
need  not  be  paid  in  advance  of  the  occupancy  of  the  land  to  be  taken"     And  in 


Except  in  certain  extreme  cases,  pro- 
vision for  compensation  is  a  condition  prec- 
edent annexed  to  the  right  of  the  gov- 
ernment to  deprive  the  owner  of  his  prop- 
erty without  his  consent.  United  State 
V.  Russell,  13  Wall.  623,  627,  20  L.  Ed. 
174. 

"Compensation  must  indeed  be  made, 
and  inquiry  as  to  its  amount  in  some  ap- 
propriate way,  before  some  properly  con- 
stituted tribunal,  must  be  provided  for. 
■ackus  v.  Fort  Street  Union  Depot  Co., 
169  U.  S.  557,  4  L.  Ed.  853."  Adirondack  R. 
Co.  v.  New  York  State,  176  U.  S.  335,  349, 
■!4  L.  Ed.  492. 

"If  the  purpose  be  public  the  taking 
may  be  outright,  provided  reasonable,  cer- 
tain and  adequate  provision  is  made,  at 
the  time  of  appropriation,  to  ascertain 
and  secure  the  compensation  to  be  made 
to  the  owner.  Cherokee  Nation  v.  South- 
ern Kansas  R.  Co.,  135  U.  S.  641,  659,  34 
L.  Ed.  295;  Sweet  v.  Rechel,  159  U.  S.  380, 
399,  40  L.  Ed.  188;  Western  Union  Tel. 
Co.  v.  Pennsylvania  R.  Co.,  195  U.  S.  540, 
49  L.  Ed.  312.  Any  state  enactment  in 
violation  of  these  principles  is  inconsistent 
with  the  due  process  of  law  prescribed  by 
the  Fourteenth  Amendment.  Chicago, 
etc.,  R.  Co.  v.  Chicago,  166  U.  S.  226,  41 
L.  Ed.  979;  San  Diego  Land,  etc.,  Co.  v. 
National  City,  174  U.  S.  739,  754,  43  L. 
Ed.  1154;  Smyth  v.  Ames,  169  U.  S.  466, 
525,  43  L.  Ed.  819."  Madisonviile  Tract. 
Co.  v.  St.  Bernard  Min.  Co.,  196  U. 
S.  239,  252,  49  L.  Ed.  462.  See,  also,  West- 
ern Union  Tel.  Co.  v.  Pennsylvania  R. 
Co.,  195  U.   S.  540,  594,  49   L.   Ed.  312. 

The  Massachusetts  mill  act,  Mass.  Pub. 
Stats.,  ch.  190,  provided  that  the  owners 
of  land  flowed  for  private  mill  purposes 
might  recover  for  damages  sustained  in 
three  years  from  the  overflow,  or  for  other 
injury  caused  by  the  dam,  including  dam- 
ages to  other  land  as  well  as  the  damage 
to  the  land  overflowed,  together  with  an 
annual  sum  to  be  paid  for  reasonable 
damages  that  might  be  occasioned  there- 
after; or  that  the  owners  of  such  lands 
might  recover  a  gross  sum.  The  statute 
also  gave  such  owners  a  lien  on  the  dam 
and  the  lands  used  with  it  with  the  priv- 
ilege of  bringing  a  new  complaint  if  dis- 
satisfied with  the  amount  of  the  annual 
compensation.  Held,  that  this  statute  was 
not  obnoxious  to  the  fourteenth  amend- 
ment as  failing  to  sufficiently  secure  the 
owners  of  the  land  overflowed  in  their 
ritjht  to  compensation.  Otis  Co.  v. 
Ludlow  Mfg.  Co.,  201  U.  S.  140,  152,  50 
L.   Ed.  696. 

The  New  York  act  of  1897,  Laws  of 
1897,  ch.  220,  providing  for  the  acquisition 
of  land  in  the  territory  embraced  in  the 
Adirondack  Park,  and  making  an  appro- 
priation   therefor,   fulfills   the    requirement 


of  due  process  of  law  with  reference  to 
the  making  of  compensation  with  the  state 
treasury  as  the  source  of  payment,  and 
provides  an  appropriate  mode  for  the  as- 
certainment of  compensation  before  a  prop- 
erly constituted  tribunal,  with  notice  and 
an  opportunity  for  hearing  to  the  property 
owners  concerned.  Adirondack  Co  v 
New  York  State,  176  U.  S.  335,  350,  44 
L.   Ed.  492. 

Provision  to  recover  compensation  un- 
der statute  regulating  height  of  buildings. 
-It  is  competent  for  a  state  legislature,  in 
providing  that  buildings  on  certain  streets 
m  a  certain  city  shall  not  exceed  a  given 
height,  to  provide  that  the  city  shall  be 
liable  to  make  compensation  to  the  owners 
°f  property  so  taken  or  damaged;  and 
sufficient  provision  for  the  recovery  of 
compensation  is  made  when  the  statute 
provides  a  remedy  by  action  against  the 
city  to  which  the  statute  applies.  Wil- 
liams v.  Parker,  188  U  S.  491,  47  L  Ed 
560,  affirming  the  validity  of  the  Massa- 
chusetts act  of  May  23,  1898,  regulating 
the  height  of  buildings  on  certain  streets 
in    the    city   of    Boston. 

But  extraordinary  and  unforeseen  oc- 
casions may  arise,  as  in  time  of  war,  or  of 
immediate  and  impending  public  danger, 
in  which  private  property  may  be  Im- 
pressed into  the  public  service,  or  may  be 
seized  and  appropriated  to  the  public  use, 
or  may  even  be  destroyed  without  the  con- 
sent of  the  owner  and  without  previous 
provisions  for  compensation.  In  such 
cases  it  is  the  emergency  which  i^ives  the 
right,  and  if  the  emergency  is  fully  proved 
the  officers  taking  the  propertv  "are  not 
trespassers;  but  the  government  is  bound 
to  make  full  compensation  to  the  owner. 
United  States  v.  Russell,  1.",  Will  623 
627,  628,  20  L  Ed.  474;  .Mitchell  v.  Hor- 
mony,   13   How.   115,   134,  14  L.    Ed.   7:,. 

"But  the  public  danger  must  be  imme- 
diate, imminent  and  impending,  and  the 
emergency  in  the  public  service  must  be 
extreme  and  imperative,  and  such  as 
will  not  admit  of  delay  or  a  resort  to  any 
other  source  of  supply,  and  the  circum- 
stances must  be  such  as  imperatively  re- 
quire the  exercise  of  that  extreme  power 
in  respect  to  the  particular  propertv  so 
impressed,  appropriated,  or  destroyed." 
United  States  ;■.  Russell,  13  Wall  623.  628 
20    L.    Ed.    174. 

37.  Property  taken  by  federal  govern- 
ment.— Western  Union  Tel.  Co.  v.  Penn- 
svlvania  R.  Co.,  L95  \'_  S  540,  568,  19  L 
Ed.  .".12;  Williams  v.  Parker,  188  I'.  S.  191, 
■i :    I..   Ed.   560. 

The    constitution    of    the    United    Stat 
doc      not    provide   or    require    that    compen- 
sation shall  be  actually  paid  in  advance 
the  occupancy  of  the  land  to  be   taken.   But 
the   owner   is    entitled    to   reasonable,    cer- 
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the  absence  of  constitutional  or  statutory  provisions  requiring  it,  compensation 
need  not  actually  be  made  in  advance  of  a  taking  by  a  state  or  one  of  its  mu- 
nicipal subdivisions.38  And  authority  may  be  granted  for  taking  possession 
pending  inquiry  as  to  the  amount  which  must  be  paid  and  before  any  final  de- 
termination thereof.39     As  to  the  effect  of  payment  as  vesting  title  to  land,  see 

st,  "As  Vesting  Title,"  XI,  A. 

G.  Measure  and  Elements  of  Compensation — 1.  Construction  of  State 
Statutes  by  Federal  Courts. — As  to  the  construction  of  state  statutes  regard- 
ing the  mode  of  estimating  compensation  by  federal  courts,  see  the  title  Courts, 
vol.  4,  p.  861. 

2.  Power  of  Legislative  Body  to  Determine  Measure  of  Compensation. 
— It  is  not  within  the  authority  of  the  legislative  branch  of  a  government  to  de- 
termine what  shall  be  the  measure  and  element  of  compensation  of  private 
property  taken  for  public  purposes,  as  this  is  a  judicial  and  not  a  legislative 
question.40 


tain  and  adequate  provision  for  obtain- 
ing compensation  before  his  occupancy  is 
disturbed.  Whether-  a  particular  provi- 
sion be  sufficient  to  secure  the  com- 
pensation to  which,  under  the  consti- 
tution, he  is  entitled,  is  sometimes  a 
question  of  difficulty.  Cherokee  Nation 
v.  Southern  Kansas  R.  Co.,  135  U. 
S.  641,  659,  34  L.  Ed.  295.  See,  also, 
Western  Union  Tel.  Co.  v.  Pennsylvania 
R.  Co.,  195  U.  S.  540,  568,  594,  49  L.  Ed. 
312,  332;  Shoemaker  v.  United  States,  147 
U.  S.  282,  321,  37  L.  Ed.  170;  Sweet  v. 
Rechel,  159  U.  S.  3S0,  40  L.  Ed.  188;  Bau- 
man  v.  Ross,  167  U.  S.  548,  598,  42  L.  Ed. 
270;  Williams  v.  Parker,  1S8  U.  S.  491,  47 
L.    Ed.    560. 

38.  Taking  by  state  or  city. — Adirondack 
R.  Co.  v.  New  York  State,  176  U.  S.  335, 
349,  44  L.  Ed.  492;  Sweet  V.  Rechel,  159 
U.    S.    380,    400,    40    L.    Ed.    188. 

The  due  process  clause  of  the  four- 
teenth amendment  does  not  require  that 
in  eminent  domain  proceedings  the  amount 
of  compensation  shall  be  finally  deter- 
mined and  payment  thereof  made  before 
the  taking  of  possession.  If  adequate  pro- 
vi>ion  for  compensation  is  made,  authority 
may  be  granted  for  taking  possession 
pending  inquiry  as  to  the  amount  which 
must  be  made  as  before  any  final  deter- 
mination thereof.  Backus  v.  Fort  Street 
Union  Depot  Co.,  169  U.  S.  557,  568,  42 
L.  Ed.  853.  Accord:  Cherokee  Nation 
v.  Southern  Kansas  R.  Co.,  135  U.  S.  641, 
34  L.  Ed.  295;  Sweet  v.  Rechel,  159  U.  S. 
380,  40  L.  Ed.  188;  Adirondack  R.  Co.  v. 
New  York  State,  176  U.  S.  335,  349,  44  L. 
Ed.  492. 

"It  is  the  rule  in  New  York  that  where 
this  is  done,  and  a  certain,  definite  and  ad- 
equate source  of  payment  is  provided, 
compensation  need  not  actually  be  made 
in  advance  of  a  taking  by  the  state  or  one 
of  its  municipal  subdivisions.  Sweet  v. 
Rechel,  159  U.  S.  380,  400,  40  L.  Ed.  188." 
Adirondack  R.  Co.  v.  New  York  State, 
L76   U.   S.   335.   349,   44   L.    Ed.   492. 

In  view  of  these  authorities,  it  is  clear 
that  as  the  constitution  of  Massachusetts 
does  not  require  compensation  to  be  first 


actually  made  or  tendered  before  the 
rights  of  the  public,  in  the  property  taken 
or  applied,  become  complete  the  require- 
ments of  that  instrument  are  fully  met 
where  the  statute  makes  such  provision 
for  reasonable  compensation  as  will  be 
adequate  and  certain  in  its  results.  Sweet 
V.  Rechel,  159  U.  S.  380,  402,  40  L.  Ed. 
188. 

39.  Possession  pending  inquiry. — Cher- 
okee Nation  v.  Southern  Kansas  R.  Co., 
135  U.  S.  641,  34  L.  Ed.  295;  Sweet  v. 
Rechel,  159  U.  S.  380,  40  L.  Ed.  188;  Bac- 
kus v.  Fort  Street  Union  Depot  Co.,  169 
U.  S.  557,  568,  42  L/.  Ed.  853;  Williams  v. 
Parker,    188   U.   S.   491,   47    L.    Ed.   560. 

"There  can  be  no  doubt  that  if  ade- 
quate provision  for  compensation  is  made 
authority  may  be  granted  for  taking  pos- 
session pending  inquiry  as  to  the  amount 
which  must  be  paid  and  before  any  final 
determination  thereof."  Williams  v.  Par- 
ker, 188  U.  S.  502,  47  L.  Ed.  560;  Cherokee 
Nation  v.  Southern  Kansas  R.  Co.,  135  U. 
S.  641,  34  L.  Ed.  295;  Sweet  v.  Rechel, 
159  U.  S.  380,  40  L.  Ed.  188.  See,  also, 
Backus  v.  Fort  Street  Union  Depot  Co.r 
169   U   S.   557,  568,  42  L.    Ed.   853. 

40.  Legislative  power. — Monongahela 
Nav.  Co.  v.  United  States,  148  U.  S.  312, 
327,  37   L,   Ed.   463. 

"The  right  of  the  legislature  of  the 
state,  by  law,  to  apply  the  property 
of  the  citizen  to  the  public  use, 
and  then  to  constitute  itself  the  judge  in 
its  own  case,  to  determine  what  is  the 
'just  compensation'  it  ought  to  pay  there- 
for, or  how  much  benefit  it  has  conferred 
upon  the  citizen  by  thus  taking  his  prop- 
erty without  his  consent,  or  to  extinguish 
any  part  of  such  'compensation'  by  pro- 
spective conjectural  advantage,  or  in  any 
manner  to  interfere  with  the  just  powers 
and  province  of  courts  and  juries  in  ad- 
ministering right  and  justice,  cannot  for 
a  moment  be  admitted  or  tolerated  under 
our  constitution.  Tf  anythinc  can  be  clear 
1  undeniable,  upon  principles  of  natu- 
ral justice  or  constitutional  law,  it  seems 
that  this  must  be  so."  Monongahela  Nav. 
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3.  Where  Entire  Tract  Is  Taken— a.  Market  Value. — In  determining  the 
value  of  lands  appropriated  for  public  purposes,  the  same  considerations  are 
to  be  regarded  as  in  a  sale  between  private  parties,  the  inquiry  in  such  cases 
being,  what,  from  their  availability  for  valuable  uses,  are  they  worth  in  the 
market.41 

b.  Mode  of  Estimating  Market  Value — (1)  Sales  of  Similar  Property. — 
Sales  of  property  of  like  character  and  quality,  similarly  situated  and  affected 
by  the  same  causes,  made  under  circumstances  likely  to  produce  competition 
among  bidders,  are  sometimes  resorted  to  in  determining  the  value  of  lands  ap- 
propriated   for  public   uses.42 

(2)  Adaptability  to  Particular  Uses. — In  determining  the  market  value  of 
land  appropriated  for  public  purposes,  the  inquiry  may  be  directed  not  merely 
with  reference  to  the  uses  to  which  it  is  at  the  time  applied,  but  with  reference 
to  the  uses  to  which  it  is  plainly  adapted.43 

(3)  Increase  in  Value  from  Nezv  Use  or  Improvements  by  Appropriator. — 
As  a  general  rule,  the  owner  of  property  is  not  entitled  to  have  considered  in 
the  estimate  of  the  market  value  any  increase  in  value  which  will  result  to  the 
properly  by  reason  of  the  use  to  which  the  part  taken  is  to  be  devoted  by  the  ap- 
propriating party,44  nor  can  he  recover  for  improvements  which  have  been  made 


Co.  v.  United  States,  148  U.  S.  312,  327, 
37  L.   Ed.   463. 

"By  this  legislation,  congress  seems  to 
have  assumed  the  right  to  determine  what 
shall  be  the  measure  of  compensation. 
But  this  is  a  judicial  and  not  a  legislative 
question.  The  legislature  may  determine 
what  private  property  is  needed  for  pub- 
lic purposes — that  is  a  question  of  a  po- 
litical and  legislative  character;  but  when 
the  taking  has  been  ordered,  then  the 
question  of  compensation  is  judicial.  It 
does  not  rest  with  the  public,  taking  the 
property,  through  congress  or  the  legis- 
lature, its  representative,  to  say  what  com- 
pensation shall  be  paid,  or  even  what 
shall  be  the  rule  of  compensation.  The 
constitution  has  declared  that  just  com- 
pensation shall  be  paid,  and  the  ascertain- 
ment of  that  is  a  judicial  inquiry."  Mo- 
nongahela  Xav.  Co.  v.  United  States,  148 
U.  S.  312,  327,  37  L-   Ed.  463. 

41.  Market  value. — Boom  Co.  v.  Patter- 
son, 98  U.  S.  403,  25  L,  Ed.  206;  Shoe- 
maker v.  United  States,  147  U.  S.  282,  37 
L.  Ed.  170;  Kerr  v.  South  Park  Comm'rs, 
117  U.  S.  379,  29  L.  Ed.  924. 

"The  value  of  property,  generally  speak- 
ing, is  determined  by  its  productiveness — 
the  profits  which  its  use  brings  to  the 
owner.  Various  elements  enter  into  this 
matter  of  value.  Among  them  we  may 
notice  these:  Natural  richness  of  the  soil 
as  between  two  neighboring  tracts — one 
may  be  fertile,  the  other  barren;  the  one 
so  situated  as  to  be  susceptible  of  easy 
use,  the  other  requiring  much  labor  and 
large  expense  to  make  its  fertility  avail- 
able. Neighborhood  to  the  centers  of 
business  and  population  largely  affects 
values.  For  that  property  which  is  near 
the  center  of  a  large  city  may  command 
hiLjh  rent,  while  property  of  the  same 
character,  remote  therefrom,  i-  wanted  by 
but  few,  and  commands  but  a  small 
rental.    Demand    for  the  use  is  another  fac- 


tor."     Monongahela    Nav.    Co.    v.    United 
States,  148  U.  S.  312,  328,  37  L.  Ed.  463. 

42.  Sales  of  similar  property. — Kerr  v. 
South  Park  Comm'rs,  117  U.  S.  379,  386, 
29  L.  Ed.  924. 

43.  Value  for  special  use. — Boom  Co. 
V.  Patterson,  98  U.  S.  403,  407,  25  L.  Ed. 
206;  Shoemaker  v.  United  States,  147  U. 
S.  282,  37  L.  Ed.  170;  Kerr  v.  South  Park 
Comm'rs,  117  U.   S.  379,  29  L.  Ed.  924. 

As  a  general  rule,  compensation  to  the 
owner  is  to  be  estimated  by  reference  to 
the  uses  for  which  the  appropriated  lands 
are  suitable,  having  regard  to  the  existing 
business  or  wants  of  the  community,  or 
such  as  may  be  reasonably  expected  in  the 
immediate  future.  Boom  Co.  v.  Patter- 
son, 98  U.  S.  403,  25  L.  Ed.  206;  Chicago, 
etc.,  R.  Co.  v.  Chicago,  166  U.  S.  226,  41 
L.    Ed.   979. 

"Property  is  not  to  be  deemed  worth- 
less because  the  owner  allows  it  to  go  to 
waste,  or  to  be  regarded  as  valueless  be- 
cause he  is  unable  to  put  it  to  any  use. 
Others  may  be  able  to  use  it,  and  make 
it  subserve  the  necessities  or  conveniences 
of  life.  Its  capability  of  being  made  thus 
available  yives  it  a  market  value  which 
can  be  readily  estimated."  Boom  Co.  v. 
Patterson,  98  U.  S.  403,  408.  25  L.  Ed.  206. 

Adaptability    for    boom    purposes. — On 
the  upper  Mississippi,  where  sending  logs 
down  the   river   is  a   regular  business,   the 
adaptability    of    islands    to    form,    in    con- 
nection with  the  bank  of  the  river,  a  boom 
of  large  dimensions  to  hold  logs  in  safety 
is   a  proper   element    f<>r   consideration    in 
imating  the   value   of  the   lands   on   the 
nds  when  appropriated  for  public  v. 
v.    Patterson,   98   U.   S.    403, 
L.    Ed.    206. 

44.  Increase  in  value  from  new  use. — 
Kerr  v.   Southern    Park   Comm'rs,    ii7  U. 
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by  the  party  taking  the  property  before  the  determination  of  the  appropriation 
proceedings.45  Thus,  where  land  was  taken  in  the  state  of  Illinois  for  the  con- 
struction of  a  public  park,  it  was  held,  that  the  owner  could  not  recover,  in 
addition  to  the  actual  value  of  the  land  taken,  an  amount  equivalent  to  the  in- 
crease which  would  result  to  lands  adjacent  by  reason  of  the  use  to  which  the 
property  appropriated  was  to  be  devoted,  since  where  an  entire  tract  is  taken, 
the  increase  in  value  resulting  from  the  use  to  which  it  is  to  be  devoted,  cannot 
be  considered.46  And  where  a  public  improvement  was  made  upon  tract  of 
land  in  the  state  of  Colorado,  and  proceedings  were  subsequently  brought  to 
condemn  the  land,  it  was  held,  that  the  landowner  could  not  recover  as  part  of 
his  compensation  the  increased  value  of  the  land,  resulting  from  the  construction 
of  the  improvement.47 

(4)  Evidence. — And  where  land  was  appropriated  for  park  purposes,  evi- 
dence offered  by  the  landowner  as  to  various  sales  of  property  as  varying  upon 
the  value  of  the  land  taken,  was  excluded  where  the  sales  were  made  after  the 
boundaries  of  the  park  had  been  fixed,  and  the  land  which  was  sold  had  been 
enhanced  in  value  by  reason  of  the  location  of  the  park.4S  Where  land  is  taken 
for  a  public  use,  the  owner  cannot  introduce  any  evidence  as  to  offers  which  he 
has  received  from  various  persons  who  desire  to  purchase  or  lease  his  prop- 
erty.49 

4.  Where  Part  oe  Tract  Is  Taken. — When  part  only  of  a  parcel  of  land 
is  taken,  the  value  of  that  part  is  not  the  sole  measure  of  the  compensation  or 
damages  to  be  paid  to  the  owner;  but  the  incidental  injury  to  the  part  not  taken 
is  also  to  be  considered.50 


45.  Improvements  by  appropriation. — 
Searl  v.  School  District  No.  2,  133  U.  S. 
553.   562,  33  L.    Ed.   740. 

46.  Land  adjacent  to  park. — Kerr  v. 
South  Park  Comm'rs,  117  U.  S.  379,  387, 
29    L.    Ed.    924. 

47.  Improvements  prior  to  condemna- 
tion proceedings. — Searl  v.  School  District 
No.  2,  133  U.  S.  553,  562,  33  L-  Ed.  740. 

The  municipal  authorities  of  a  city  in 
Colorado  desired  a  tract  of  land  for  the 
erection  of  a  school  building.  Two  per- 
sons claimed  title  to  this  tract,  one  of 
whom  claimed  under  what  was  known  as 
a  squatter  title,  the  other  claiming  under 
a  placer  patent  from  the  United  States. 
Acting  upon  the  advice  of  counsel  that 
the  squatter  of  title  was  good,  they  pur- 
chased the  squatter  title  and  erected  the 
school  building.  Subsequently,  the  owner 
of  the  placer  patent  brought  an  action 
of  ejectment.  This  action  was  enjoined 
by  the  municipal  authorities  and  ac- 
tion commenced  by  them  to  condemn  the 
property.  It  was  held,  that  in  assessing 
the  amount  of  compensation  to  the  owner 
of  the  placer  title  under  the  condemna- 
tion proceedings,  he  could  not  recover 
the  value  <>f  the  land  after  the  erection  of 
the  school  house  upon  it,  but  could  only 
recover  just  compensation  for  the  land 
as  it  previously  existed.  Searl  v.  School 
Distrirt  No.  2,  133  U.  S.  553,  565,  33  L.  Ed. 
740. 

"We  arc  of  opinion  that  plaintiff  in 
error  could  not  successfully  contend  that 
the  school  district  should  be  treated  as  a 
ed  trespasser.  And  as  the  actual  value 
of  the  land  at  the  time  of  the  trial  must 
bnve  included  whatever  increase  may  have 


enured  by  reason  of  its  adaptability  to 
school  purposes  and  every  other  element 
entering  into  its  cash  or  market  value,  as 
tested  by  its  capacity  for  any  and  all  uses, 
it  follows  that  the  true  criterion  of  re- 
covery was  adopted."  Searl  v.  School  Dis- 
trict No.  2,  133  U.  S.  553,  562,  33  L.  Ed. 
740. 

48.  Sales  after  establishment  of  park. — 
Kerr  v.  South  Park  Comm'rs,  117  U.  S. 
379,  29  L.  Ed.  924.  See,  also,  post,  "Evi- 
dence," XI,  K. 

49.  Offers  to  purchase  property. — Sharp 
v.  United  States,  191  U.  S.  341,  48  L-  Ed. 
211. 

50.  Injury  to  part  remaining. — Bauman 
7'.  Ross,  167  U.  S.  548,  574,  42  L.  Ed.  270; 
Sharp  v.  United  States,  191  U.  S.  341,  48 
L.  Ed.  211;  Monongahela  Nav.  Co.  v. 
United  States,  148  U.  S.  312,  333,  334,  37 
L.  Ed.  463;  United  States  v.  Gettysburg 
Electric  R.  Co.,  160  U.  S.  668,  685,  40  L. 
Ed.   576. 

Where  an  entire  tract  of  land  is  owned 
by  a  railroad  company  and  part  of  such 
tract  is  taken  by  the  government,  if  the 
part  taken  by  the 'government  is  essential 
to  enable  the  railroad  corporation  to  per- 
form if">  functions,  or  if  the  value  of  the 
remaining  property  is  impaired,  such  facts 
might  enter  into  the  question  of  the 
amount  of  the  compensation  to  be 
awarded.  Monongahela  Nav.  Co.  V. 
United  States,  14S  U.  S.  312,  333,  334,  37 
L.  Ed.  463;  United  States  v.  Gettysburg 
Electric  R.  Co.,  160  U.  S.  668,  685,  40  L. 
Ed     ".76. 

When  part  of  the  land  not  taken  is  left 
in  such  shape  or  condition,  as  to  be  in 
itself  of  les^  value  than  before,  the  owner 
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5.  Where  Tract  Is  Damaged  but  No  Part  of  It  Taken. — Where  a  tract  of 
land  is  damaged,  but  no  part  of  it  is  taken,  the  question  whether  there  can  he  a 
recovery  of  compensation  and  the  amount  thereof,  is  governed  by  the  constitu- 
tional and  statutory  provisions  of  the  jurisdiction  under  which  the  land  is  taken.-"1 
Where  the  United  States  government  took  one  of  the  three  separate  tracts  of  Ian  1 
belonging  to  same  owner  for  military  purposes,  it  was  held  the  owner  could  not  re- 
cover damages  to  the  lands  not  taken  because  of  the  intended  use  of  the  tract 
taken.52  As  to  the  right  to  recover  damages  where  the  use  of  property  is  impaired 
but  no  part  of  it  is  taken,  see  ante,  "Impairment  of  Use  in  General,"'  IX.  K,  1. 

6.  Impairment  of  Improvements. — Impairment  of  the  value  of  improve- 
ments is  one  of  the  elements  of  damage  which  a  landowner  is  entitled  to  have 
considered,  where  his  property  is  taken  for  public  use.53 

7.  Damages  to  Abutting  Owners. — The  measure  of  damages,  which  a  land 
owner  sustains  by  reason  of  a  construction  of  a  railroad,  upon  or  adjacent  to 
a  street  upon  which  his  property  abuts,  is  the  difference  in  the  value  of  his  prop- 
erty before  and  after  the  location  of  the  road.54 

8.  Remote  and  Speculative  Injuries. — It  has  been  held,  that  where  private 
property  was  taken  for  public  purposes,  the  compensation  did  not  embrace  re- 
mote or  speculative  damages  or  payment  for  injuries  not  properly  susceptible 
of  being  claimed  to  have  been  sustained.55  Where  land  was  condemned  in  the 
District  of  Columbia  for  public  purposes,  it  was  held,  that  the  owner  was  not  en- 
titled to  damages  for  the  value  of  prospective  gold  mines  supposed  to  be  situated 
within  the  tract,  since  if  there  were  any  deposits  of  gold  within  that  ground,  they 
were  the  property  of  the  United  States.56 

9.  Crossings. — Where  a  street  is  opened  across  a  railroad  track  within  the 
limits  of  a  city,  the  city  is  not  bound  to  make  compensation  to  the  railroad  com- 
pany for  the  expense  which  it  may  incur  in  the  proper  maintenance  of  the  en  - 
ing.57     And  the  fact  that  there  is  a  possibility  that  sometime  in  the  future  the 


is  entitled  to  additional  damages  on  that 
account.  Bauman  v.  Ross,  167  U.  S.  548, 
574,   42   L.    Ed.   270. 

Deduction  of  benefits  resulting  to  part 
not  taken. — As  to  the  deduction  of  ben- 
efits to  portion  of  land  not  taken  because 
of  the  construction  of  the  improvement 
upon  the  part  taken,  see  post,  "Deduction 
of  Benefits,"  X,  G,  13. 

51.  Governed  by  constitutional  and 
statutory  provisions. — Chicago  v.  Taylor, 
125  U.  S.  161,  165,  31  L.  Ed.  638;  Pennsyl- 
vania R.  Co.  v.  Miller,  132  U.  S.  75,  81,  33 
L.  Ed.  267;  Osborne  v.  Missouri  Pac.  R. 
Co.,  147  U.  S.  248,  260.  37  L.  Ed.  155; 
Price  v.  United  States,  174  U.  S.  373,  377, 
43   L.   Ed.    1011. 

52.  Land  taken  by  federal  government. 
—Sharp  v.  United  States,  191  U.  S.  341, 
351.   48   L.    Ed.    211. 

A  landowner  had  three  farms,  which, 
though  adjacent,  were  separate  and  in- 
dependent and  the  management  of  one  in 
no  way  interfered  with  that  of  the  others. 
One  of  the*e  farms  was  taken  by  the  gov- 
ernment for  military  purposes.  It  was 
held  that  the  owner  was  not  entitled  to 
have  considered  in  the  compensati"n 
made  for  the  one  taken,  any  damage 
which  would  result  to  the  other  two.  be- 
cause of  the  use  to  which  the  government 
intended  to  put  the  land  which  was  taken. 
Sharp  v.  United  States,  191  U.  S.  341.  3:. I. 
48    L.    Ed.    211. 


53.  Impairment  of  improvements  — 
Chicago  v.  Taylor,  125  U.  S.  161,  170,  31 
L.    Ed.    638. 

54.  Damages  to  abutting  owner. — Shep- 
herd "'.  Baltimore,  etc.,  R.  Co.,  130  U.  S. 
426,   32   L.    Ed.   970. 

55.  Remote  or  speculative  damages. — 
Searl  v.  School  District  No.  2,  133  U.  S. 
553,   562,   564,  33    L.    Ed.    740. 

"When  it  came  to  possess  and  exercise 
the  power,  the  inquiry  was  limited  to  such 
compensation  as  was  just  and  did  not  em- 
brace remote  or  speculative  damages,  or 
payment  for  injuries  not  properly  sus- 
ceptible of  being  claimed  to  have  been 
sustained."  Searl  v.  School  District  No. 
2.   133  U.   S.   553,  564,  33  L.    Ed.   740. 

"While,  as  held  in  Boom  Co.  v.  Patter- 
son. 9«  U.  S.  403,  40S,  25  L.  Ed.  206,  the 
general  rule  is  that  compensation  'is  to 
be  estimated  by  reference  to  the  uses  for 
which  the  propertv  i^  suitable,  having  re- 
gard to  the  existing  business  and  wants 
of  the  community,  nr  such  a*  may 
reasonably  expected  in  the  immediate  fu- 
ture.' it  is  well  settled  that  'mere  possible 
or  imaeinarv  uses,  or  the  speculative 
scheme*  of  it*  proprietor,  are  tn  be  ex- 
cluded.' '  Chicago,  etc..  R.  Co.  v.  Chi- 
cago, 166  U.   S.  226,  250,    11    L.   Ed.  979 

56.  Prospective  gold  mines. — Shoe- 
maker .-.  United  Stat.-.  147  U.  E 

37    L.    Ed.    170. 

57.  Maintainance  of  crossing. — Chi 
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right  of  way  to  the  railroad  company  may  be  abandoned,  and  the  company  de- 
sire to  dispose  of  the  land  for  other  purposes,  and  that  by  the  construction  of 
a  street  across  the  track  the  salable  value  of  the  land  will  be  diminished,  should 
not  be  considered  an  element  in  the  estimation  of  the  amount  of  compensation 
to  be  paid  the  railroad  company.58  And  where  the  right  of  the  company  to  lay 
additional  tracks  on  its  right  of  way  at  the  crossing  was  not  interfered  with, 
company  could  obtain  no  recovery  for  the  damages  to  such  right.59 

10.  Destruction  op  Franchise. — Where  in  the  construction  of  a  public  im- 
provement it  is  necessary  to  condemn  the  property  and  destroy  the  business  of 
a  corporation,  the  corporation  is  not  only  entitled  to  compensation  for  its  tangible 
property  taken,  but  is  also  entitled  to  compensation   for  the   destruction  of   its 

franchise.60 

11.  Injuries  Occurring  Prior  to  Trial  of  Action. — Where  an  elevated 
railroad  was  constructed  in  a  street,  it  was  held,  that  in  an  action  at  law  the 
owner  of  adjacent  property  could  only  recover  damages  for  injuries  sustained 
up  to  the  time  of  the  trial,  but  that  through  a  bill  in  equity  he  could  recover 
permanent  damages  measured  by  the  diminution  in  value  of  his  property.61 

12.  Inconveniences  Pending  Proceedings. — The  owner  of  property  which 
is  taken  for  public  purposes  may  recover  compensation  for  the  inconvenience 
which  results  to  him,  while  the  condemnation  proceedings  are  pending.62 


etc.,   R.   Co.   v.   Chicago,   1G6  U.   S.  226,  41 
L,    Ed.   979. 

A  street  was  constructed  by  a  city 
across  the  right  of  way  of  a  railroad  com- 
pany. The  company  claimed  that  in  ad- 
dition to  the  recompense  of  the  land  ac- 
tually taken,  it  should  also  be  com- 
pensated for  the  expense  which  it 
would  have  to  incur  in  erecting  gates 
at  the  crossings,  in  laying  planks  upon 
the  crossings,  in  maintaining  a  flag- 
man in  order  to  properly  protect 
the  lives  and  property  of  persons 
using  the  street  to  cross  the  railroad  track. 
It  was  held,  that  they  could  obtain  no 
compensation  from  the  city  for  the  con- 
struction of  the  necessary  safeguards,  as 
they  were  demanded  by  the  police  regula- 
tions of  the  state,  and  no  compensation 
could  be  obtained  for  obedience  to  police 
regulations.  Chicago,  etc.,  R.  Co.  v.  Chi- 
cago,   166   U.    S.    226.  249,   41    L.    Ed.    979. 

"If  the  opening  of  the  street  across  the 
railroad  tracks  did  not  unduly  interfere 
with  the  company's  use  of  the  right  of 
way  for  legitimate  railroad  purposes,  then 
its  compensation  would  be  nominal.''  Chi- 
cago, etc.,  R.  Co.  7'.  Chicago,  166  U.  S. 
226,   242,    41    L.    Ed.    979. 

58.  Salable  value  of  land. — Chicago, 
etc.,  R.  Co.  v.  Chicago,  166  U.  S.  226,  249, 
41    L.   Ed.   979. 

59.  Right  to  lay  additional  tracks. — 
Chicago,  etc.,  R.  Co.  v.  Chicago,  166  U.  S. 
226,   249,   41   L.   Ed.   979. 

60.  Destruction  of  franchise. — Monon- 
gahela Nav.  Co.  7'.  United  States,  148  U. 
S.   312,  345.  37  L.    Ed.   463. 

\n  action  was  brought  to  condemn  a 
k  and  dam  belonging  to  a  navigation 
company  and  situated  in  the  Monongahela 
river.  It  was  held,  "just  compensation 
requires  payment  for  the  franchise  to  take 
tolls,  as  well  as  for  the  value  of  the 
tangible   property;    and   that    the   assertion 


by  congress  of  its  purpose  to  take  the 
property  does  not  destroy  the  state  fran- 
chise." Monongahela  Nav.  Co.  v.  United 
States,  148  U.  S-  312,  345,  37  L.  Ed.  463. 

61.  Injuries  prior  to  commencement  of 
action. — New  York  Elevated  R.  Co.  v. 
Fifth  Nat.  Bank,  135  U.  S.  432,  440,  34  L. 
Ed.   231. 

"An  elevated  railroad  erected  in  and 
over  a  street  pursuant  to  the  statutes  of 
the  state,  and  with  due  compensation  to 
the  owners  of  property  taken  for  the  pur- 
pose, is  a  lawful  structure.  The  owners 
of  lands  abutting  on  a  street  in  the  city  of 
New  York  have  an  easement  of  way,  and 
of  light  and  air,  over  it;  and,  through  a 
bill  in  equity  for  an  injunction,  may  re- 
cover of  the  elevated  railroad  company 
full  compensation  for  the  permanent  in- 
jury to  this  easement;  but,  in  an  action 
at  law,  cannot,  without  the  defendant's  ac- 
quiescence, recover  permanent  damages, 
measured  by  the  diminution  in  value  of 
their  property,  but  can  recover  such  tem- 
porary damages  only  as  they  have  sus- 
tained to  the  time  of  commencing  the 
action."  New  York  Elevated  R.  Co.  v. 
Fifth  Nat.  Bank,  135  U.  S.  432,  440,  34  L- 
Ed.   231. 

62.  Inconveniences  pending  proceed- 
ings.— Shoemaker  7'.  United  States,  147  U. 
S.  282,  320.  37  L.   Ed.   170. 

"It  is  true  that,  by  the  institution  _  of 
proceedings  to  condemn,  the  possession 
and  enjoyment  by  the  owner  are  to  some 
extent  interfered  with.  He  can  put  no 
permanent  improvements  on  the  land,  nor 
sell  it,  except  subject  to  the  condemna- 
tion proceedings.  But  the  owner  was  in 
receipt  of  the  rents,  issues,  and  profits 
during  the  time  occupied  in  fixing  the 
amount  to  which  he  was  entitled,  and  the 
inconveniences  to  which  he  was  subjected 
by  the  delay  are  presumed  to  be  con- 
sidered   and    allowed    for    in      fixing      the 
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13.  Deduction  op  Benefits. — Whether,  in  estimating  the  compensation  of 
an  owner  for  property  which  has  been  taken  for  a  public  use,  the  amount  of 
benefits  which  will  accrue  with  property  not  taken  shall  be  deducted,  is  a  question 
which  seems  to  depend  on  the  policy  of  the  government  under  which  the  property 
is  taken.83  And  it  has  been  held,  that  the  benefits  resulting  from  the  construc- 
tion of  the  contemplated  public  work  may  furnish  the  owner  just  compensation 
for  the  land  taken.'54  But  where  land  was  taken  for  a  particular  purpose  and  the 
owner  accepted  as  compensation  the  benefits  which  he  expected  to  derive  from 
the  use  of  the  land  for  that  purpose,  and  the  land  was  never  used  for  the  pur- 
pose for  which  it  was  taken,  but  devoted  to  a  different  use,  it  was  held,  that  the 
owner  was  not  deprived  of  his  right  to  compensation.05  Where  land  was  taken 
by  the  federal  government  within  the  District  of  Columbia,  it  was  held  that  con- 
gress had  the  power  to  provide  for  the  deduction  of  benefits  from  the  com- 
pensation for  the  damages  for  the  taking  of  part  of  the  land  and  injury  to  the 
rest.00  In  another  case,  however,  where  a  lock  and  dam  in  a  navigable  stream 
was  condemned  by  the  federal  government,  it  was  held,  that  the  fifth  amend- 
ment to  the  federal  constitution  excluded  the  taking  into  account,  as  an  element 
In  die  compensation,  any  supposed  benefit  that  the  owner  might  receive  in  com- 
mon, that  was  for  the  public  uses  for  which  his  private  property  was  appro- 
priated.67 And  by  statute  in  some  of  the  states  it  is  provided,  that  the  com- 
pensation to  be  made  to  the  landowner  shall  be  irrespective  of  any  increased 
value  to  his  land,  by  reason  of  the  construction  of  the  improvement  for  which 
the  land  is  taken,  and  where  this  is  true  no  deduction  can  be  allowed.68 


amount  of  the  compensation.  Such  is  the 
rule  laid  down  in  cases  of  the  highest 
authority."  Shoemaker  v.  United  States, 
147  U.   S.   282,   320,  37   L.    Ed.   170. 

63.  Policy  of  power  taking. — See  Bau- 
man  v.  Ross,  167  U.  S.  548,  572,  42  L.  Ed. 
270;  Monongahela  Nav.  Co.  v.  United 
States,  148  U.  S.  312,  326,  37  L.  Ed.  463; 
Searl  v.  School  District  No.  2,  133  U.  S. 
553,  562,  33  L.  Ed.  740;  Kerr  v.  South  Park 
Comm'rs,  117  U.  S.  379,  3S7,  29  L.  Ed.  924; 
Kennedy  v.  Indianapolis,  1'03  U.  S.  599, 
604,  26  L.  Ed.  550;  New  York  Elevated 
R.  Co.  V.  Fifth  Nat.  Bank,  135  U.  S.  432, 
34  L.  Ed.  231;  Spokane  Falls,  etc.,  R.  Co. 
V.  Ziegler,  167  U.  S.  65,  42  L.   Ed.  79. 

64.  Benefits  adequate  to  compensation. 
— Kennedy  v.  Indianapolis,  103  U.  S.  599, 
26   L.    Ed.    550. 

Land  was  taken  in  the  state  of  Indiana 
for  the  construction  of  a  canal;  the  owner 
by  implication  accepted  the  prospective 
benefits  which  would  accrue  to  him  from 
the  construction  of  the  canal  as  his  com- 
pensation; the  land,  however,  was  never 
used  for  canal  purposes,  and  used  as  a 
means  of  carrying  water  for  other  hy- 
draulic purposes.  It  was  held,  that  the 
use  to  which  the  land  had  been  diverted 
did  not  incur  sufficient  benefits  to  deprive 
the  owner  of  his  right  of  compensation  as 
provided  by  the  constitution  of  Indiana. 
Kennedy  v.  Indianapolis,  103  U.  S.  599, 
00  1.  26   L.   Ed.   550. 

6^.  Effect  of  change  of  use. — Kennedy 
V.  Indianapolis,  103  U.  S.  509.  604,  26  L. 
F.d.  550;  Bauman  v.  Ross,  167  U.  S.  548, 
574.    42    L.    Ed.    270. 

Where  the  part  which  the  property 
•owner  retains  is  specially  and  directly 
increased  in  value  by  the  public  improve- 
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ment,  the  damages  to  the  whole  parcel  by 
the  appropriation  of  part  of  it  are  les- 
sened. If,  for  example,  by  the  widening 
of  a  street,  the  part  which  lies  next  the 
street,  being  the  most  valuable  part  of 
the  land,  is  taken  for  the  public  use,  and 
what  was  before  in  "the  rear  becomes  the 
front  part,  and  upon  a  wider  street,  and 
thereby  of  greater  value  than  the  whole 
was  before,  it  is  neither  just  in  itself,  nor 
required  by  the  constitution,  that  the 
owner  should  be  entitled  both  to  receive 
the  full  value  of  the  part  taken,  consid- 
ered as  front  land,  and  to  retain  the  in- 
crease in  value  of  the  back  land,  which 
has  been  made  front  land  by  the  same 
taking.  Bauman  v.  Ross,  167  U.  S.  548, 
574.    42    L.    Ed.   270. 

66.  Bauman  v.  Ross,  167  U.  S.  548,  573, 
42   L.    Ed.   270. 

"The  power  of  congress,  exercising  the 
right  of  eminent  domain  within  the  Dis- 
trict of  Columbia,  to  provide  for  the  de- 
duction of  benefits  from  the  compensation 
or  damages  for  taking  part  of  a  parcel  of 
land  and  injuring  the  rest,  does  not  ap- 
pear ever  to  have  been  judicially  ques- 
tioned until  it  was  denied  by  a  majority 
of  the  court  of  appeals  of  the  District  of 
Columbia  within  the  last  two  or  three 
years."  Bauman  v.  Ross,  167  U.  S.  548, 
573.    42    L.    Ed.    270. 

67.  Monongahela  Nav.  Co.  v.  United 
States,  148  U.  S.  312,  321.  326.  37  L.  I'd. 
463. 

68.  Spokane  Falls,  etc..  R.  Co.  v.  Zieg- 
ler. 167  U.   S.   6:,.   42   L.   Ed.   79. 

"To  avoid  possible  misunderstanding,  it 
may  be  observed  (hat.  as  mentioned  by 
the  circuit  court  of  anneal';,  this  case 
arose  under  §  2456  of  the  Code  of  Wa<di- 
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H.  Interest. — It  has  been  held,  that  where  land  is  condemned  by  the  fed- 
eral government  for  the  construction  of  a  park,  the  owner  thereof  is  not  en- 
titled to  interest  for  the  time  that  had  elapsed  between  the  initiation  of  the  pro- 
ceedings and  the  payment  of  the  money  in  the  court.'59 

I.  Waiver  of  Compensation. — It  has  been  held,  that  the  failure  of  the  land- 
owner to  claim  damages  for  the  taking  of  his  property  for  public  use  for  two 
years  is  not  a  waiver  of  all  compensation  for  such  taking  of  his  property.70 

XI.   Effect  of  Payment. 

A.  As  Vesting  Title. — As  a  general  rule,  the  title  to  property  taken  under 
the  right  of  eminent  domain  does  not  pass  until  payment  or  tender  of  the  com- 
pensation of  damages,71  and  therefore  the  payment  causes  the  title  to  pass  from 
the  owner  of  the  property  and  become  vested  in  the  parties  seeking  appropria- 
tion.72 And  where  no  compensation  is  paid  to  a  landowner,  but  it  is  presumed 
that  he  will  be  recompensed  for  the  value  cf  his  land,  by  reason  of  the  increased 
benefits  for  the  part  not  taken  for  the  construction  of  a  proposed  public  work, 
and  such  work  is  never  completed,  no  title  to  the  property  passes  to  the  ap- 
propriating party.73 


ington  Territory,  which  authorized  any 
corporation,  organized  for  the  construc- 
tion of  a  railroad,  canal  or  bridge,  to  take 
lands,  but  required  'compensation  to  be 
made  to  the  owner  thereof,  irrespective 
of  any  increased  value  thereof  by  reason 
of  the  proposed  improvement  by  such 
corporat-  n.'  '  Spokane  Falls,  etc.,  R.  Co. 
V.  Ziegler,  167  U.  S.  65.  75,  42  L-  Ed.  79. 

Measure  of  damages  where  part  of 
tract  is  taken. — As  to  the  measure  of 
damages  where  oart  only  of  a  tract  of 
land  is  taken,  see  ante,  "Where  Part  of 
Tract    Is   Taken,"   X,   G,   4. 

69  Interest. — Shoemaker  v.  United 
States,  147  U.  S.  282,  320,  37  L.  Ed.  170. 
See.   generally,   the   title   INTEREST. 

70.  Waiver  of  compensation. — Kennedy 
V.  Indianapolis,  103  U.  S.  599,  604,  26  L. 
Ed.    550. 

\n  act  was  passed  by  the  legislature  of 
Indiana  for  the  construction  of  a  canal  in 
that  state,  and  among  other  things  it  was 
provided  in  this  act  that  claims  for  dam- 
ages should  be  made  within  two  years 
after  the  property  necessary  for  the  con- 
struction of  the  canal  was  appropriated. 
It  was  held,  that  the  failure  to  claim  dam- 
ages within  the  two  years  was  not  a 
waiver  of  all  compensation  for  land  taken, 
but  merely  of  such  damages  which  were 
in  excess  of  the  benefits  derived  by  the 
landowner  from  the  construction  of  the 
work  for  which  the  appropriation  was 
made.  Kennedy  ■::  Indianapolis,  103  U. 
S.  599,  604,  26  L.  Ed.   ">:,(>. 

71.  Payment  necessary  to  pass  title. — 
Baltimore,  etc.,  R.  Co.  v.  Nesbit.  10  How. 
395,  399.  13  L.  Ed.  469;  Sweet  v.  Rechel, 
159  U.  S.  380,  384,  385,  40  L.  Ed.  188; 
Garrison  v.  New  York.  21  Wall.  196.  204, 
22  L.  Ed.  612;  Mason  City,  etc.,  R.  Co.  v. 
Boynton,  204  U.  S.  570,  580,  51  L,  Ed. 
029;  Cherokee  Nation  v.  Southern  Kansas 
R.  Co.,  135  U.  S.  641,  34  L,  Ed.  295;  Ken- 
nedy v.  Indianapolis,  103  U.  S.  599,  606, 
26  L.  Ed.  550;  Brownsville  v.  Cavazos, 
100  U.    S.   138,   25    L.   Ed.   574. 


''Whether  it  is  part  of  the  case  or  not, 
it  is  a  necessary  condition  to  the  proceed- 
ing in  court.  Against  the  will  of  the 
owner  the  title  to  the  land  is  not  acquired 
until  the  case  is  decided  and  the  price 
paid.  The  intent  of  the  railroad  to  get 
the  land  is  the  mainspring  of  the  proceed- 
ings from  beginning  to  end,  and  the  per- 
sistence of  that  intent  is  the  condition  of 
their  effect.  The  state  is  too  considerate 
of  the  rights  of  its  citizens  to  take  from 
them  their  land  in  exchange  for  a  mere 
right  of  action.  The  land  is  not  lost  un- 
til the  owner  is  paid."  Mason  City,  etc.. 
R.  Co.  v.  Boynton,  204  TJ.  S.  570,  580,  51 
L.    Ed.    629. 

By  the  constitution  of  Tamaulipas,  one 
of  the  states  of  Mexico,  in  force  in  1826, 
the  land  of  an  individual  could  not  be  ex- 
propriated— that  is,  divested  ot  its  private 
character— for  an  object  of  common  rec- 
ognized utility,  without  previous  com- 
pensation, the  amount  of  which  could 
estimated  only  by  arbiters  appointed  by 
him  and  the  state.  It  such  compensation 
was  not  made,  though  the  failure  to  make 
it  was  caused  by  his  refusal  to  appoint  an 
arbiter,  his  title  was  not  divested,  and  he 
and  his  grantees  could  recover  the  land 
after  the  jurisdiction  over  the  country  had 
been  transferred  by  the  treaty  of  Guada- 
lupe Hidalgo.  Brownsville  v.  Cavazos, 
100    TJ.    S.    138,    25    L.    Ed.    574. 

As  to  the  right  of  the  appropriating 
party  to  enter  upon  lands  previous  to  the 
payment  of  compensation,  see  ante,  "Time 
of   Paying    Compensation,"    X,   F. 

72.  Vests  title  in  appropriating  party. — 
Cherokee  Nation  v.  Southern  Kansas  R. 
Co..  135  U.  S.  64 1.  659.  34  L.  Ed.  295; 
United  States  v.  Lynah.  188  U.  S.  445.  470, 
4  7  L-  Ed.  539;  Mason  City,  etc..  R.  Co.  v. 
Bovnton,  204  U.  S.  570,  580,  51  L.  Ed 
629. 

73.  Kennedy  v.  Indianapolis,  103  U.  S. 
599,   26    L-    Ed.    550. 
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B.  Payment  into  Court. — By  the  payment  of  the  money  into  court,  the 
appropriating  party  is  freed  from  all  responsibility,  and  his  right  to  the  land 
is  not  affected  by  the  disposal  which  the  court  may  make  of  the  money.74 

XII.    Condemnation  Proceedings. 

A.  Nature  of  Proceedings. — The  proceeding  to  ascertain  the  benefits  or 
losses  which  will  accrue  to  the  owner  of  property  when  taken  for  public  use, 
and  thus  the  compensation  to  be  made  to  him,  is  in  the  nature  of  an  inquest  on 
the  part  of  the  state,  and  is  necessarily  under  her  control.  It  is  her  duty  to  see 
that  the  estimates  made  are  just,  not  merely  to  the  individual  whose  property  is 
taken,  but  to  the  public  which  is  to  pay  for  it.75 

B.  Power  of  Legislature  to  Prescribe  Mode  of  Procedure. The  mode 

of  exercising  the  right  of  eminent  domain,  in  the  absence  of  any  provision  of 
organic  law  prescribing  a  contrary  course,  is  within  the  discretion  of  the  leg- 
islature. There  is  no  limitation  upon  the  power  cf  the  legislature  in  this  respect 
if  the  purpose  be  a  public  one  and  just  compensation  be  paid  or  tendered  to  the 
owner  for  the  property  taken. 7G 


74.  Effect  of  payment  in  court. — United 
States  v.  Dunning-ton,  146  U.  S.  338,  352, 
36   L.    Ed.   996. 

If  the  federal  government  should  pro- 
ceed in  a  state  court  to  condemn  a  piece 
of  land  for  a  public  building,  under  a 
similar  statute,  and  should  pay  the  ap- 
praised value  into  court,  and  the  court 
should  award  the  money  to  the  wrong 
party,  it  could  not  be  seriously  claimed 
that  the  government  should  pay  it  a 
second  time.  United  States  v.  Dunning- 
ton,    146    U.    S.    338,    352,    36    L.    Ed.    996. 

"If  a  railway  should  proceed  to  con- 
demn land  in  this  city  for  the  purposes 
of  a  station,  it  would  be  completely  ex- 
onerated from  all  further  obligation  by 
the  payment  of  the  appraised  value  to 
the  depositary  designated  by  the  law  un- 
der which  the  proceedings  were  taken." 
United  States  z\  Dunnington,  146  U.  S. 
338,   352,   36    L.    Ed.   996. 

75.  Nature  of  inquest. — Garrison  v. 
New  York,  21  Wall.  196,  204,  22  L-  Ed. 
612;  United  States  v.  Jones,  109  U.  S. 
513,  519,  27  L.   Ed.   1015. 

As  to  whether  a  proceeding  to  condemn 
property  is  of  a  legal  or  equitable  nature, 
see  the  titles  COURTS,  vol.  4,  p.  861; 
REMOVAL  OF  CAUSES. 

The  proceeding  for  the  ascertainment 
of  the  value  of  the  property  and  conse- 
quent compensation  to  be  made,  is  merely 
an  inquisition  to  establish  a  particular 
fact  as  a  preliminary  to  the  actual  taking; 
and  it  may  be  prosecuted  before  com- 
missioners or  special  boards  or  the  courts, 
with  or  without  the  intervention  of  a 
jury,  as  the  legislative  power  may  desig- 
nate. All  that  is  required  is  that  it  shall 
be  conducted  in  some  fair  and  just  man- 
ner, with  opportunity  to  the  owners  of 
the  property  to  present  evidence  as  to  its 
value,  and  to  be  heard  thereon.  United 
States  v.  Jones,  109  U.  S.  513,  519,  27  L. 
Ed.   1015. 

76.  Legislature  may  prescribe  mode  of 
Prccedure. — Secombe  v.  Railroad  Co.,  23 
Wall.    108,   23   L.    Ed.   67;   Backus  v.    Fort 


Street    Union    Depot    Co.,    169    U.  S.    557, 

579,   42   L.    Ed.    853;   Chicago,   etc.,  R.    Co. 

v.    Chicago,    166   U.   S.   226,   236,   41  L.    Ed. 
979. 

"The  legislature  may  prescribe  a  form 
of  procedure  to  be  observed  in  the  tak- 
ing of  private  property  for  public  use,  but 
it  is  not  due  process  of  law  if  provision 
be  not  made  for  compensation.  Notice 
to  the  owner  to  appear  in  some  judicial 
tribunal  and  show  cause  why  his  prop- 
erty shall  not  be  taken  for  public  use 
without  compensation  would  be  a  mockery 
of  justice.  Due  process  of  law  as  applied 
to  judicial  proceedings  instituted  for  the 
taking  of  private  property  for  public  use 
means,  therefore,  such  process  as  recog- 
nizes the  right  of  the  owner  to  be  com- 
pensated if  his  property  be  wrested  from 
him  and  transferred  to  the  public.  The 
mere  form  of  the  proceeding  instituted 
against  the  owner,  even  if  he  lie  admitted 
to  defend,  cannot  convert  the  process 
used  into  due  process  of  law,  if  the  neces- 
sary result  be  to  deprive  him  of  his  prop- 
erty without  compensation."  Chicago, 
etc.,  R.  Co.  v.  Chicago,  166  U.  S.  226.  2 
41    L.   Ed.   979. 

"Accepting  the  contention  of  counsel, 
that  in  this  case  the  supreme  court  of  the 
state  has  put  a  different  construction  on 
the  state  statute  from  that  theretofore 
given,  and  has  sustained  modes  of  pro- 
cedure different  from  those  which  had 
previously  obtained,  still  it  docs  not  fol- 
low that  this  court  has  a  right  to  interfere 
and  say  that  the  present  ruling  is  erro- 
neous  and  the  prior  construction  correct, 
or  that  the  change  of  construction  works 
a  denial  of  any  fundamental  rights.  There 
is  no  vested  right  in  a  mode  of  procedure. 
Each  succeeding  legislature  may  establish 
a  different  one,  providing  only  that  in  each 
are  preserved  the  essential  elements  of 
protection.  The  fact  that  one  construc- 
tion has  been  placed  upon  a  statute  by  the 
highest  court  of  the  <=tate  does  not  make 
that  construction  beyond  change.  Sup- 
pose  it  were   true,  in   the   full o ~t    -^n*e   of 
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C.  Exclusiveness  of  Remedy. — Where  a  statute  for  the  condemnation  of 
lands  provides  a  definite  and  complete  remedy  for  obtaining  compensation,  this 
remedy  is  exclusive;  the  common-law  remedy  of  proceeding  is  superseded  by 
the  statute,  and  the  owner  must  pursue  the  course  pointed  out  by  it.77 

D.  Performance  of  Prescribed  Conditions. — Where  it  is  sought  to  take 
the  property  of  an  individual  under  powers  granted  by  the  state  to  a  corporation 
to  be  formed  in  a  particular  manner  therein  directed,  the  constitutional  protec- 
tion of  the  rights  of  private  property  requires  that  the  powers  granted,  be 
strictly  pursued  and  all   the  prescribed  conditions  performed.78 

E.  Parties — 1.  In  GkxKral,. — In  condemnation  proceedings  the  words  plain- 
tiff and  defendant  can  be  used  only  in  an  uncommon  and  liberal  sense.  The 
plaintiff  complains  of  nothing.  The  defendant  denies  no  past  or  threatened 
wrong.  Both  parties  are  actors :  one  to  acquire  title,  the  other  to  get  as  large 
pay  as  he  can.79 

2.  Who  May  Institute. — Where  land  is  condemned  by  the  federal  govern- 
ment, the  proceeding  should  be  instituted  in  the  name  of  the  United   States.80 

F.  Tribunal  in  Which  Action  Should  Be  Brought. — Where  there  is  no 
constitutional  provision  prescribing  the  tribunal  before  which  condemnation  pro- 
ceedings should  be  brought,  the  legislative  power  has  authority  to  designate  it,81 
and  one  already  in  existence  may  be  chosen  or  a  special  one  may  be  created 
for  the  purpose.82  Thus,  congress  may  delegate  to  a  state  court  the  power  to 
trv  condemnation  cases  in  which  the  national  government  is  interested,83  or  it 
may  create  a  special  tribunal  to  try  a  particular  case.S4  But  the  tribunal  des- 
ignated or  created   must  be  an   impartial  one  or  one  in  which  proceedings  arc 


counsel's  contention,  that  for  a  series  of 
years  the  courts  had  ruled  that  the  jury 
in  condemnation  cases  was  a  jury  of  in- 
quest, or  in  the  nature  of  a  sheriff's  jury 
■ — one  determining  for  itself  all  matters  of 
law  and  fact,  and  that  in  this  case,  for  the 
first  time,  they  held  otherwise,  and  that 
such  jury  was  a  common-law  jury,  sub- 
ject to  be  controlled  by  the  presiding 
judge,  whose  duty  it  was  to  determine  all 
questions  of  law,  and  still,  whatever  might 
be  thought  of  the  propriety  of  such  a 
change  of  construction,  there  is  in  it  noth- 
ing to  justify  this  court  in  reversing  the 
judgment  of  the  state  court  and  denying 
the  correctness  or  validity  of  this  last 
ruling."  Backus  v.  Fort  Street  Union 
Depot  Co.,  169  U.  S.  557,  570,  42  L,  Ed. 
853. 

77.  Kaukauna  Water  Power  Co.  v. 
Green  Bay,  etc..  Canal  Co.,  142  U.  S.  254, 
280,   35    L.    Ed.    1004. 

78.  Tulare  Irrigation  District  v. 
Sbepard.   185  U.   S.  1,   17,  46  L.   Ed.   773. 

79.  Mason  City,  etc.,  R.  Co.  v.  Boynton, 
204   U.    S.   570,   579,    51    L.    Ed.   629. 

80.  Chappell  v.  United  States,  160  U.  S. 
499,   513,  40  L.   Ed.  510. 

"This  proceeding  for  the  condemnation 
of  an  interest  in  land,  for  the  use  and 
benefit  of  the  United  States  for  light- 
1  isc  purposes,  was  instituted  in  the  dis- 
trict court  of  the  United  States  by  the 
retary  of  the  treasury,  acting  through 
the  attorney  general  of  the  United  States, 
as  authorized  by  the  act  of  congress.  Hav- 
been  commenced  in  the  name  of  the 
secretary  of  the  treasury,  it  was  rightly 
ordered  to  be  amended  so  as  to  make  the 


United  States  the  formal,  as  they  were 
the  real,  petitioners.  Kohl  v.  United 
States,  91  U.  S.  367,  23  L.  Ed.  449;  United 
States  v.  Jahn,  155  U.  S.  109,  111,  39  L. 
F.d.  87;  United  States  v.  Hopewell,  5  U.  S. 
App.  137."  Chappell  v.  United  States,  160 
U.   S.   499,  513,   40   L.   Ed.   510. 

81.  Spring  Valley  Waterworks  v. 
Schottler,  110  U.  S.  347,  3S2,  28  L-  Ed. 
173;  United  States  v.  Jones,  109  U.  S.  513, 
519.  27  L.  Ed.  1015;  Fort  Leavenworth  R. 
Co.  v.  Lowe,  114  U.  S.  525,  531,  29  L.  Ed. 
264;  Kohl  v.  United  States,  91  U.  S.  367, 
23    L    Ed.   449. 

82.  Spring  Valley  Waterworks  v. 
Schottler,  110  U.  S.  347,  382,  28  L.  Ed. 
173;  United  States  v.  Jones,  109  U.  S.  513, 
519,  27  L.  Ed.  1015;  Fort  Leavenworth  R. 
Co.  v.  Lowe.  114  U.  S.  525,  531,  29  L.  Ed. 
264;  Kohl  v.  United  States,  91  U.  S.  367, 
23  L.    Ed.    449. 

83.  Kohl  v.  United  States,  91  U.  S.  367, 
23  L.  Ed.  449;  United  States  v.  Jones,  109 
U.  S.  513,  27  L.  Ed.  1015;  Fort  Leaven- 
worth R.  Co.  v.  Lowe,  114  U.  S.  525,  531, 
29    L.   Ed.   264. 

Almost,  if  not  quite  from  the  first  year 
of  its  existence,  it  has  been  the  practice 
of  the  general  government,  when  neces- 
sary to  take  private  property  for  public 
uses,  to  resort  to  state  boards  and  tri- 
bunals to  ascertain  the  value  of  the  prop- 
erty and  hence  the  compensation  to  be 
made.  United  States  v.  Jones,  109  U.  S. 
513,   520,  27  L.   Ed.   1015. 

84.  Kohl  v.  United  States,  91  U.  S.  367, 
23  L.  Ed.  449;  United  States  v.  Jones,  109 
U.  S.  513,  27  L  Ed.  1015. 
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conducted  in  a  fair  and  just  mode,  both  to  the  landowner  and  the  appro- 
priating power.83 

G.  Jurisdicilon  of  State  and  Federal  Courts. — As  to  the  jurisdiction  of 
state  and  federal  courts  in  cases  of  eminent  domain,  see  the  titles  Courts,  vol. 
4.  p.  861;  Jurisdiction;  Removal  of  Causes. 

H.  Notice. — A  person  whose  property  is  taken  for  a  public  purpose,  must 
have  notice  of  the  proceedings  in  order  that  he  may  properly  protect  his  rights.88 
And  this  notice  may  be  given  by  publication.87  And  it  has  been  held,  that 
where  notice  by  ordinary  publication  is  given  to  a  nonresident  landowner  that 
his  property  is  about  to  be  taken  for  public  purposes,  the  fact  that  he  fails  to 
get  the  notice  will  not  invalidate  the  condemnation  proceedings.88  And  where 
an  act  provided  for  notice  to  the  owner,  it  has  been  held,  that  it  seemed  to  con- 
template that  all  persons  interested  in  the  transaction  of  the  proceedings  would 
appear  and  defend  their  interests.89  And  the  question  as  to  whether  or  not  suf- 
ficient notice  has  been  given  is  one  for  the  determination  of  the  state  court, 
where  the  action  is  brought  under  the  state  statute.90 


85.  Spring  Valley  Waterworks  v.  Schot- 
tler,  110  U.  S.  347,  381,  28  L.  Ed.  173; 
United  States  v.  Jones,  109  U.  S.  513,  519, 
27  L.  Ed.  1015;  Fort  Leavenworth  R.  Co. 
;\  Lowe,  114  U.  S.  52.3.  531,  29  L.  Ed. 
264. 

86.  Necessity  of  notice. — Spring  Val- 
ley Waterworks  v.  Scbottler,  110  U.  S. 
347.  382,  28  L.  Ed.  173;  Huling  v.  Kaw 
Valley  R.,  etc..  Co.,  130  U.  S.  559,  563,  32 
L.  Ed.  1045;  Baltimore  Traction  Co.  v. 
Baltimore  Belt  R.  Co.,  151  U.  S.  137,  38 
L.  Ed.  102;  Adirondack  R.  Co.  v.  New 
York  State,  176  U.  S.  335,  350,  44  L.  Ed. 
492;  Carson  v.  Brockton  Sewerage  Com- 
mission, 182  U.  S.  398.  401,  45  L  Ed. 
1151;  Goodrich  v.  Detroit,  184  U.  S.  432, 
46  L.  Ed.  627.  See,  generally,  the  title 
NOTICE. 

87.  By  publication. — Ruling  v.  Kaw  Val- 
ley R.,  etc..  Co.,  130  U.  S.  559,  563.  32  L. 
Ed.  1045;  Bauman  v.  Ross.  167  U.  S.  548, 
42  L-  Ed.  270;  Wight  v.  Davison,  181  U. 
S.  371,  378,  45   L.   Ed.  900. 

88.  Sufficiency  as  to  nonresident. — Hul- 
ing v.  Kaw  Valley  R.,  etc.,  Co.,  130  U.  S. 
559,  564,  32  L-  Ed.  1045;  Harvey  v.  Tyler, 
2  Wall.  328,  17  L-  Ed.  871;  Secombe  v. 
Railroad  Co.,  23  Wall.  108,  23  L  Ed.  67; 
Pennoyer  v.  Neff,  95  U.  S.  714.  722,  743, 
744,  24  L.  Ed.  565;  Hagar  v.  Reclamation 
District  No.  108,  111  U.  S.  701,  28  L.  Ed. 
569;  McMillen  v.  Anderson,  95  U.  S.  37, 
24  L.  Ed.  335;  Davidson  v.  New  Orleans, 
96  U.  S.  97,  105,  24  L.  Ed.  616;  Boom  Co. 
V.  Patterson,  98  U.  S.  403,  406.  25  L.  Ed. 
206. 

"It  is,  therefore,  the  duty  of  the  owner 
of  real  estate,  who  is  a  nonresident,  to 
take  measures  that  in  some  way  he  shall 
be  represented  when  his  property  is  called 
into  requisition;  and  if  he  fails  to  do  this, 
and  fails  to  get  notice  by  the  ordinary 
publications  which  have  usually  been  re- 
quired in  such  cases,  it  is  his  misfortune, 
and  he  must  abide  the  consequences. 
Such  publication  is  'due  process  of  law* 
as  applied  to  this  class  of  cases.  Harvey 
V.  Tyler,  2  Wall.  328,  17  L.  Ed.  871; 
Secombe    v.    Railroad    Co.,    2:;    Wall.    108. 


23  L.  Ed.  67;  Pennoyer  v.  Neff.  95  U.  S. 
714.  722,  74;?,  744,  24  L.  Ed.  565;  Hagar  v. 
Reclamation  District  No.  108,  111  U.  S. 
701.  28  L.  Ed.  569;  McMillen  v.  Anderson, 
95  U.  S.  37.  24  L.  Ed.  335;  Davidson  v. 
Xew  Orleans,  96  U.  S.  97,  -105,  24  L.  Ed. 
616;  Bocm  Co.  v.  Patterson,  98  U.  S. 
403,  406.  25  L.  Ed.  206."  Huling  v. 
Kaw  Valley  R.,  etc.,  Co.,  130  U.  S.  559, 
564,  32  L.   Ed.   1045. 

An  action  was  begun  to  condemn  land 
for  the  construction  of  a  railroad.  Notice 
of  such  action  was  given  by  publication 
in  the  newspapers  in  accordance  with  the 
terms  of  the  statute  of  the  state  in  which 
the  land  was  located.  The  owner  of  the 
land,  who  was  a  nonresident  of  the  state, 
objected  to  the  proceedings  upon  the 
ground  that  he  had  not  received  sufficient 
notice.  It  was  held,  that  the  notice  by 
publication  was  sufficient  and  the  land- 
owner could  not  attack  the  validity  of 
proceedings  upon  this  ground.  Huling  v. 
Kaw  Valley  R.,  etc.,  Co.,  130  U.  S.  559, 
563,  32  L-   Ed.  1045. 

89.  Notice  to  the  owners  as  affecting 
other  interested  parties. — Adirondack  R. 
Co.  v.  New  York  State,  176  U.  S.  335,  350, 
44  L-   Ed.  492. 

"In  providing  for  notice  to  owner-; 
only,  the  act  seems  to  contemplate  that 
it  will  appear  in  the  progress  of  the  pro- 
ceedings to  ascertain  compensation 
whether  there  are  outstanding  claims,  and 
that  such  claimants  may  thereupon  come 
forward  and  be  heard."  Adirondack  R. 
Co.  v.  New  York  State,  176  U.  S.  335,  350. 
44   L.    Ed.  492. 

90.  Question  for  state  court. — Baltimon 
Traction  Co.  v.  Baltimore  Belt  R.  Co.,  15  I 
U.  S.  137,  38  L.  Ed.  102. 

[''  ''lings  were  begun  to  condemn 
land  for  the  construction   <  i  n'lroad  in 

the  state  of  Maryland.     The  highest  court 
of  thai    -tat<-   had    previously  decided   that 
the   Maryland   statute  under   which  the 
tion    was    brought,    required    proper    notici 
t..    the    landowner.      It    was    held,    that    thi 
•erne  <  ourt  of  the  United  St  iuld 

follow    the    instruction    of    the    .state    court; 
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1.  Answer. — It  has  been  said  that  there  is  no  rule  of  law  or  practice  au- 
thorizing the  filing  of  an  answer  to  a  petition  for  the  condemnation  of  land 
under  the  eminent  domain  act  of  the  state  of  Illinois.91 

J.  Conduct  and  Mode  of  Trial — 1.  Separate  Trials. — Where  proceed- 
ings for  the  condemnation  of  land  are  brought  in  the  courts  of  Ohio,  the  statute 
of  that  state  treats  all  the  owners  of  a  parcel  of  ground  as  one  party,  and  gives 
to  them  collectively  a  trial  separate  from  the  trial  of  the  issues  between  the 
government  and  the  owners  of  other  parcels  but  each  owner  of  an  estate  or  in- 
terest in  each  parcel  is  not  entitled  to  a  separate  trial.92 

2.  Mode  OF  Trial — a.  Power  to  Prescribe  Mode  of  Trial. — As  to  the  power 
to  prescribe  a  mode  of  trial,  see  ante,  "Power  of  Legislature  to  Prescribe  Mode 
of  Trial,"  XII,  B. 

b.  Jury  Trial — (1)  Right  to  Jury  Trial. — By  the  constitution  of  the  United 
States,  the  estimate  of  the  just  compensation  for  property  taken  for  the  pub- 
lic use.  under  the  right  of  eminent  domain,  is  not  required  to  be  made  by  a 
jury :  but  may  be  entrusted  by  congress  to  commissioners  appointed  by  a  court 
or  by  the  executive,  or  to  an  inquest  consisting  of  more  or  fewer  men  than  an 
ordinary  jury.93     But  it  has  been  held,  that  under  the  act  of  August  1,  1888 


in  regard  to  this  statute,  and  that  a  writ 
of  error  would  not  lie  on  the  ground 
that  the  act  failed  to  provide  proper  notice, 
and  the  proceeding  was  thus  invalidated 
as  contrary  to  the  constitution  of  the 
United  States.  Baltimore  Traction  Co.  v. 
Baltimore  Belt  R.  Co.,  151  U.  S.  137.  38 
L.   Ed.   102. 

91.  Answer. — Chicago,  etc.,  R.  Co.  v. 
Chicago,  166  U.  S.  226,  231.  41  L.  Ed. 
979. 

"An  examination  of  the  statutes  under 
which  this  proceeding  was  instituted  will 
■  w  that  no  provision  is  made  for  an 
answer  by  the  defendants.  In  Smith  v. 
Chicago  &  Western  Indiana  Railroad, 
105  Illinois  511.  516,  the  supreme  court 
of  Illinois  said  there  was  no  rule  of  law 
or  of  practice  authorizing  the  tiling  of 
an  answer  to  a  petition  for  the  condemna- 
t;.  n  '>f  land  under  the  eminent  domain 
act  of  that  state;  that  the  proceeding  was 
purely  statutory;  and  that  although  the 
statute  was  very  minute  in  all  its  details, 
specifically  setting  forth  every  step  to  be 
taken  in  the  progress  of  a  cause  from  its 
inception  to  its  final  determination,  it 
did  not  contain  any  allusion  to  an  answer 
by  the  defendants."  Chicago,  etc.,  R. 
Co.  v.  Chicago,  166  U.  S.  226,  231.  41  L. 
Ed.  979. 

92.  Kohl  v.  United  States,  91  U.  S. 
367,   23  L-   Ed.   449. 

"They    contend    that    whether    the    pro- 
ceeding  is    to    be    treated    as    founded    on 
the   national  right   of  eminent   domain,   rr 
on    that    of   the    state,   its   consent    having 
been   given  by  the  enactment  of  the  st 
legislature     of     Feb.     15,     1873     (70     0 
Law-,  36,  §  l),  it  was  required  to  i 
tp    the    practice    and    pn  ceedir    -    in    t1  e 
of    the    state    in    like    cases.      This 
i:t,    it    is    said,    was    made   by    the 
ss    of    June    1.    L872,    17    S 
Rut,   admitting    thai    the    court 
bound    to    conform    to    the    practice    and 
proceedings    in    the    state    courts    in 
cases,   we   do  not   perceive   that  any  en    r 


was  committed.  Under  the  laws  of  Ohio, 
it  was  regular  to  institute  a  joint  pro- 
ceeding against  all  the  owners  of  lots 
proposed  to  be  taken  (Giesy  v.  C.  W.  & 
T.  R.  R.  Co.,  4  Ohio  St.  308);  but  the 
eighth  section  of  the  state  statute  gave 
to  'the  owner  or  owners  of  each  separate 
parcel'  the  right  to  a  separate  trial.  In 
such  a  case,  therefore,  a  separate  trial  is 
the  mode  of  proceeding  in  the  state 
courts.  The  statute  treats  all  the  owners 
of  a  parcel  as  one  party,  and  gives  to 
them  collectively  a  trial  separate  from 
the  trial  of  the  issues  between  the  gov- 
ernment and  the  owners  of  other  parcels." 
Kohl  v.  United  States,  91  U.  S.  367,  377, 
23  L.   Ed.  449. 

93.  Right  to  trial  by  jury. — Boom  Co. 
V.  Patterson,  98  U.  S.  403,  406,  25  L.  Ed. 
206;  Custiss  v.  Georgetown,  etc..  Turn- 
pike Co.,  6  Cranch  233.  3  L.  Ed.  209;  Se- 
combe  v.  Railroad  Co.,  23  Wall.  108,  117, 
118,  23  L.  Ed.  67;  United  States  v.  Jones, 
109  U.  S.  513,  519,  27  L.  Ed.  1015;  Shoe- 
maker v.  United  States,  147  U.  S.  282, 
300,  301.  37  L.  Ed.  170;  Long  Island 
Water  Supply  Co.  v.  Brooklyn,  166  U.  S. 
685,  41  L.  Ed.  1165;  Bauman  v.  Ross,  167 
U.  S.  548,  593.  42  L.  Ed.  270;  Backus  r. 
Fort  Street  Union  Depot  Co.,  1G9  U.  S. 
557,  568,  42  L-  Ed.  853.  See,  also.  Chap- 
pell  v.  United  States.  160  U.  S.  499,  513, 
40  I  .  Ed.  510. 

"Neither  can  it  be  said  that  there  is  any 
fundamental   right   secured   by   the   consti- 
tution   "f    the    United    States    to    have    the 
questions    of   compensation    and    necessity 
both    passed    upon    by    one    and    the    same 
jury.       In     many     states     the     question     of 
necessity   is    never    submitted    to    the   jury 
which    passes    upon    the    question    of    com 
pensation.     It     is    either    settled     affirma- 
tively   by    tin"    legislature,    or    left    to    the 
judgment     of     the     corporation     invested 
with    the    right    to    take    property    by    con- 
di  Munition.       The     question     of     necessity 
ne    of    a    judiria1     character,    but 
rather  one   for  determination   by  the   law- 
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providing  for  the  condemnation  of  lands  by  the  federal  government,  that  the 
owner  of  land  was  entitled  to  a  trial  by  an  ordinary  jury  as  to  the  question  of 
damages  to  his  land.94  And  in  an  early  Pennsylvania  case,  it  was  held  by  im- 
plication that  the  compensation  for  land  taken  for  a  public  purpose  could  not 
be  assessed  by  a  board  appointed  by  the  state,  but  must  be  submitted  to  a  jury.95 

(2)  Question  for  the  Jury. — Where  a  street  is  opened  across  the  tracks  of  a 
railroad  company,  it  is  a  proper  question  for  the  jury  to  consider  as  to  whether 
there  is  such  an  interference  with  the  operation  of  the  company's  business  as  to 
warrant  a  recovery  therefor  and  the  amount  thereof.96 

(3)  Instructions. — Where  the  instructions  by  the  court  to  the  jury  in  regard 
to  the  value  of  land  taken  for  public  purposes  are  not  illiberal,  but  while  exclud- 
ing merely  speculative  values  yet  take  into  consideration  any  further  purpose  f<  ir 
which  the  land  may  be  used,  it  has  been  held,  that  a  reviewing  court  will  not 
reverse  the  verdict  on  the  ground  that  the  jury  were  not  properly  instructed 
as  to  the  value  of  the  land.97 

c.  Trial  by  Arbitrators,  Appraisers  or  Commissioners — (1)  In  General. — 
Where  land  is  taken  under  condemnation  proceedings,  the  compensation  there- 
for may  be  assessed  by  a  board  of  appraisers  or  commissioners  which  are  to  be 
appointed  for  that  purpose.98 

(2)  Determination  of  Preliminary  Questions. — The  question  as  to  the  right 
to  condemn  is  to  be  determined  before  the  appointment  of  commissioners  to  es- 
timate the  amount  of  compensation  to  be  made.99 

(3)  Appointment. — By  the  statutes  of  some  of  the  states  a  judge  of  the  court 
of  the  county  in  which  the  land  is  situated  has  the  power  to  appoint  the  commis- 
sioners or  appraisers  who  are  to  assess  the  compensation  and  damages  for  the 
land   taken.1     And  where  land  was  appropriated  for  a  park  in  the  District  of 


making  branch  of  the  government.  Boom 
Co.  v.  Patterson,  98  U.  S.  403,  406.  25  L. 
Ed.  206;  United  States  v.  Jones,  1C9  U. 
S.  513,  27  L-  Ed.  1015."  Backus  v.  Fort 
Street  Union  Depot  Co.,  169  U.  S.  557, 
568.    42    L.    Ed.    853. 

94.  Under  special  act. — Chappell  v. 
United  States,  160  U.  S.  499,  40  L.  Ed. 
510. 

95.  Vanhorne  v.  Dorrance,  2  Dall.  304, 
314.  1   L.   Ed.   391. 

96.  Question  for  the  jury. — Chicago, 
etc.,  R.  Co.  v.  Chicago,  166  U.  S.  226,  242, 
41   L.  Ed.  979. 

"If  the  opening  of  the  street  across  the 
railroad  tracks  did  not  unduly  interfere 
with  the  company's  use  of  the  right  of 
way  for  legitimate  railroad  purposes,  then 
its  compensation  would  be  nominal.  But 
whether  there  was  such  an  interference, 
what  was  its  extent,  and  what  was  the 
value  of  that  lost  by  the  company  as  the 
direct  result  of  such  interference,  were 
questions  of  fact  which  the  state  com- 
mitted to  the  jury  under  such  instructions 
touching  the  law  as  were  proper  and 
necessary.  It  was  for  the  jury  to  deter- 
mine the  facts,  but  it  belonged  to  the  court 
to  determine  the  legal  principles  by  which 
they  were  to  be  governed  in  fixing  the 
amount  of  compensation  to  the  owner." 
Chicago,  etc.,  R.  Co.  v.  Chicago,  166  U. 
S.  226.  242,   41   L-   Ed.  979. 

97.  Instructions. — Sharp  v.  United 
States,    191    U.    S.    341.   356.   48    L.    Ed.    211. 

Land  was  condemned  by  the  United 
States   government   for  the  use   of  a  mili- 


tary reservation.  The  court  in  its  in- 
structions to  the  jury  told  them  to  take 
into  consideration  the  increased  value 
which  might  accrue  to  the  land  from 
the  construction  of  a  projected  railroad 
and  trolley  road  which  was  in  contempla- 
tion, and  also  instructed  them  that  if 
by  reason  of  part  of  the  land  being  taken 
the  remainder  would  be  so  small  as  to 
be  unprofitable  for  farming  purposes, 
damages  should  be  given  for  this  cause. 
It  was  held,  that  the  jury  were  properly 
instructed  as  to  the  value  of  the  land, 
and  that  the  supreme  court  of  the  United 
States  would  not  reverse  the  case  for 
want  of  proper  instructions.  Sharp  v. 
United  States.  191  U.  S.  341,  356.  48  L. 
Ed.   211. 

98.  Trial  by  arbitrators  or  commis- 
sioners.— Wheeling,  etc..  Bridge  Co.  v. 
Wheeling  Bridge  Co.,  138  U.  S.  287,  290. 
34  L.  Ed.  967;  Shoemaker  v.  United 
States.  147  U.  S.  282.  305,  37  L.  Ed.  170; 
Louisville,  etc.,  R.  Co.  v.  Kentucky,  L83 
U.  S.  503,  515,  46  L.  Ed.  29S;  Madison- 
ville  Tract.  Co.  v.  St.  Benard  Min.  Co.. 
196  U.  S.  239.  257,  49  L.  Ed.  462;  Long 
Island  Water  Supply  Co.  v.  Brooklyn, 
166  U.  S.  685,  41  L.  Ed.  1165;  Huling  v. 
Kaw  Vallev  R..  etc..  Co..  130  U.  S.  559. 
561.   32   L.    Ed.    1045. 

99.  Preliminary  auestions. — Wheeling, 
etc..  Bridge  Co.  ,-■.  Wheeling  Rridge  (.'".. 
L38   U.   S.   287,  200.  34    I.     Ed.  967 

1.  Appointment. —  Ruling  v.  Kaw  Val- 
lev  R..  etc.,  Co.,  130  U.  S.  559,  561.  32  L. 
Ed.   1045. 
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Columbia,   it   was   provided   in   the   appropriating  act   that   the   president   of   the 
United   States  should  appoint  the  commissioners.2 

(4)  Qualifications. — In  some  states  it  is  required  that  the  commissioners  be 
freeholders  and  residents  of  the  county.3  But  an  objection  to  the  qualifications 
of  a  commissioner  on  the  ground  that  he  is  not  a  freeholder,  must  be  made 
either  at  the  time  of  his  appointment  or  when  he  enters  upon  the  performance 
of  his  duties.4 

(5)  Oath. — It  would  seem  that  it  is  necessary  for  the  appraisers  or  commis- 
sioners to  take  an  oath  to  faithfully  perform  their  duties,  and  where  no  form  of 
oath  is  prescribed  by  the  statute,  the  court  in  which  the  proceeding  is  brought 
may  prescribe  the  form  to  be  used.5 

(6)  View  of  Property. — As  a  general  rule,  it  is  the  duty  of  the  appraisers  or 
commissioners  to  view  the  land  to  be  appropriated,  and  to  use  the  personal 
knowledge  thus  obtained  in  connection  with  other  evidence  to  determine  its 
value.6 

(7)  Finality  of  Appraiser's  or  Commissioner's  Decision. — A  state  may  pro- 
vide bv  statute  that  the  decision  made  by  appraisers  or  commissioners  in  con- 
demnation proceedings,  as  to  the  amount  of  compensation  due  the  person  whose 
property  is  taken,  shall  be  final.7  And  the  fact  that  it  is  final,  will  not  operate 
to  deprive  the  owner  of  his  land  without  due  process  of  law.8 

(8)  Setting  Aside  or  Vacation  of  Inquest  or  Award. — A  state  may  authorize 
the  vacation  of  an  inquest  or  award  made  by  commissioners  fixing  the  value  of 
private  property,  taken  for  public  purposes,  where  there  has  been  error  in  the 
proceedings.9  And  order  a  new  inquest  providing  such  method  of  procedure  be 
observed  as  will  secure  a  fair  hearing  for  the  party  interested  in  the  property.10 

K.    Evidence. — Persons  who  are   familiar   with  the  countrv  and  have  dealt 


2.  By  the  president. — Shoemaker  v. 
United  States,  147  U.  S.  282,  303,  37  L- 
Ed.  170. 

3.  Must  be  freeholder. — Muling  v.  Kaw 
Valley  R.,  etc.,  Co.,  130  U.  S.  559,  32  L. 
Ed.  1045. 

4.  Time  of  making  objection. — Huling 
v.  Kaw  Valley  R.,  etc..  Co.,  130  U.  S. 
559,   32   L.   Ed.   1045. 

An  action  was  begun  under  the  statute 
of  eminent  domain  of  Kansas  to  con- 
demn lands  for  the  construction  of  a  rail- 
road company.  Commissioners  were 
regularly  appointed  by  the  proper  officers 
and  took  the  proper  oath  and  discharged 
their  duties  in  a  manner  required  by  law. 
After  the  railroad  company  had  entered 
into  possession  of  land,  the  landowners 
sought  to  maintain  an  action  of  trespass 
and  to  set  aside  the  award  of  the  com- 
missioners upon  the  ground  that  one  of 
them  was  not  a  freeholder.  It  was  held, 
that  his  objection  came  too  late,  as  it 
should  have  been  made  either  at  the 
time  of  the  appointment  of  the  commis- 
sioner or  when  he  entered  upon  the  dis- 
charge of  his  duties.  Huling  v.  Kaw  Val- 
1(  v  R.,  etc.,  Co..  130  U.  S.  559,  32  L.  Ed. 
1045. 

5.  Oath. — Shoemaker  v.  United  States, 
147  U.  S.  282,  303.  37  L.  Ed.   170. 

A  proceeding  was  brought  to  condemn 
lands  situated  in  the  District  of  Columbia 
by  the  federal  government,  for  park  pur- 
During  the  trial  of  the  case  the 
landowners  asked  the  courl  to  administer 
the  following  oath:  "Appraise  the  value 
the    respective   interests   of   all    p 


concerned  in  the  land  within  the  Rock 
Creek  Park  upon  the  whole  evidence, 
guided  by  the  rules  of  law  as  furnished 
by  this  court."  This  the  court  declined 
to  do.  and  prescribed  an  oath  to  "faith- 
fully, justly  and  impartially  appraise  the 
value  or  values  of  said  parcels  of  land 
and  of  the  respective  interests  therein  to 
the  best  of  their  skill  and  judgment."  It 
was  held,  as  the  statute  did  not  prescribe 
any  form  for  the  oath,  the  court  did  not 
exercise  its  discretion  wrongfully  in  pre- 
scribing the  form  of  oath  that  was  used. 
Shoemaker  v.  United  States,  147  U.  S. 
282,  303,  37  L-  Ed.  170. 

6.  View  by  commissioners. — Shoemaker 
v.  United  States,  147  U.  S.  282.  303,  37 
L.   Ed.  170. 

7.  Long  Island  Water  Supply  Co.  v. 
Brooklyn,  166  U.  S.  685.  41  L.  Ed.  1165; 
Shoemaker  v.  United  States,  147  U.  S. 
282,  305,  37  L-  Ed.  170;  Louisville,  etc., 
R.  Co.  v.  Kentucky,  183  U.  S.  503,  515, 
46  L.   Ed.  298. 

8.  Long  Island  Water  Supply  Co.  v. 
Brooklyn.  166  U  S.  685,  41  L.  Ed.  1165; 
Shoemaker  v.  United  States,  147  U.  S. 
282,  305.  37  L  Ed.  170;  Louisville,  etc.,  R. 
Co.  V.  Kentucky,  183  U  S.  503,  515.  46  L 
Ed.    298. 

9.  Garrison  v.  New  York.  21  Wall.  196, 
204,  22  L.  Ed.  f'12;  Baltimore,  etc..  R.  Co. 
v.  Xesbit.  10  How.  395,  13  L-  Ed.  469; 
Essex  Public  Road  Board  v.  Skinkle,  L40 
U.   S.   334,   340,  35  L.   Ed.   446. 

10.  Garrison    v.    New    York,    21    Wall 
196,   204,  22  L   Ed.  6  L2. 
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in  lands  of  similar  nature,  are  competent  witnesses  to  testify  as  to  the  value  of 
an  "undeveloped  mining  prospect"  which  is  sought  to  be  taken  for  the  construc- 
tion of  a  railroad.11 

Evidence  as  to  Market  Value  of  Land. — As  to  evidence  as  to  market  value 
of  land,  see  ante,  "Evidence,"   XII,   K. 

L.  Judgment. — Under  the  Illinois  statute  where  property  is  taken  for  the 
construction  cf  a  railroad,  the  judgment  should  provide  either  for  the  payment 
of  the  amount  of  compensation  to  the  landowner,  or  for  its  deposit  with  the 
county  treasurer  of  the  county  in  which  the  property  is  situated.12 

Impeachment. — A  judgment  of  condemnation  rendered  by  a  competent  court, 
charged  with  a  special  statutory  jurisdiction,  and  when  all  the  facts  necessarv 
to  the  exercise  of  the  jurisdiction  are  shown  to  exist,  is  no  more  subject  to  im- 
peachment in  a  collateral  proceeding  than  the  judgment  of  any  other  court  of 
exclusive  jurisdiction.13 

M.  New  Trials. — Under  the  procedure  in  the  statute  of  Xew  Jersey  upon 
an  appeal  to  the  court  from  an  award  made  by  the  commissioners  there  is  to  be 
a  new  trial  of  the  question  as  to  the  amount  of  damages  to  which  the  landowner 
shall  be  entitled,  and  that  trial  is  to  be  had  before  a  jury  under  the  direction  of 
the   judge.14 

But  in  a  proceeding  in  a  court  of  the  United  States  for  the  condemnation  of 
land  under  the  act  of  August  1,  1888,  c.  728,  if  the  defendant  has  had  the  benefit 
of  a  trial  by  an  ordinary  jury  at  the  bar  of  the  district  court  on  the  question  of 
the  damages  sustained  by  him,  he  is  not  entitled  to,  and  cannot  demand  under 
the  above  act,  a  second  trial  by  jury.14a 

N.  Recovery  by  Appropriator  of  Money  Paid  under  Excessive  Ap- 
praisement.— Where  an  appraisement  in  condemnation  proceedings  is  set  aside 
and  a  second  appraisement  made,  and  the  amount  awarded  to  the  landowner  by 
the  second  appraisement  is  less  that  the  first,  the  appropriating  party  may  recover 
from  the  landowner,  to  whom  he  has  paid  the  amount  of  the  first  appraisement, 
the  difference  between  that  and  second  appraisement.15 

0.  When  Appropriating  Party  Is  Entitled  to  Possession. — As  to  when 
the  appropriating  party  is  entitled  to  possession,  see  ante,  "Time  of  Paying  Com- 
pensation," X,  F. 

P.  Review  of  Proceedings. — The  Nebraska  statute,  limiting  the  right  of 
appeal  from  the  award  of  commissioners  appointed  to  assess  the  compensation 
for  land  to  sixty  days,  does  not  commence  to  run  until  the  final  action  of  the 
board  in  presenting  their  report  to  the  county  court.10 


11.  Competency  of  witness. — Montana 
R.  Co.  v.  Warren.  137  U.  S.  348,  34  L.  Ed. 
681. 

12.  Payment  or  deposit. — Convers  v. 
Atchison,  etc.,  R.  Co.,  142  U.  S.  671,  35  L. 
Ed.  1153. 

13.  Not  subject  to  impeachment. — Se- 
combe  v.  Railroad  Co.,  23  Wall.  108,  23 
L.   Ed.  67. 

14.  Sharp  v.  United  States,  191  U.  S. 
341,  351,  48  L-   Ed.  211. 

14a.  Chappell  v.  United  States,  160  U. 
S.  499.  513.  514,  40  L-  Ed.  510. 

15.  Recovery  of  excessive  award. — 
Backus  v.  Fort  Street  Union  Depot  Co., 
169  U.  S.  557,  42  L.  Ed.  853. 

An  action  was  begun  in  the  state  of 
Michigan  under  a  statute  of  that  state 
which  authorized  the  formation  of  com- 
panies for  the  construction  of  union  de- 
pots, and  gave  such  companies  the 
power  of  eminent  domain.  An  award  was 
made  for  compensation  for  the  land  taken 


from  which  one  of  parties  interested  ap- 
pealed, and  on  appeal  a  second  award  was 
made  which  was  less  than  the  first.  It 
was  held,  that  under  the  construction 
placed  upon  this  statute  by  the  supreme 
court  of  the  state,  the  union  depot  com- 
pany was  entitled  to  recover  from  the 
landowner  the  difference  between  the 
amounts  of  the  first  and  second  award. 
Backus  v.  Fort  Street  Union  Depot  Co., 
169  U.  S.  557,  42  L.  Ed.  853. 

16.  Limitation  of  time  of  appeal. — Clin- 
tion  v.  Missouri  Pac.  Railway,  122  U.  S. 
469.  475,  30  L.   Ed.  1214. 

As  to  the  review  of  proceedings  in 
condemnation  cases  by  appeal  and  error 
and  all  questions  pertaining  thereto,  see 
the  title  \PPEAL  AND  KRROR,  vol. 
1,  pp.  3S:..   504,   668,  980,  1020. 

.\<  tn  the  jurisdiction  of  the  circuit 
court  of  the  Di>trict  of  Columbia  to  quash 
an  inquisition  of  commissioners  assessing 
compensation  for  land  taken  for  a  road, 
see  the  title  COURTS,  vol.  4.  p.  861. 
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XIII.    Remedies  of  Landowner. 

A.  Action  for  Compensation  or  Damages. — Where  officers  or  agents  of 
the   United   States   take  property  belonging  to   private   individuals   without   con- 

'  forming  to  the  necessary  legal  proceedings  to  appropriate  such  property,  the 
owner  may  waive  his  right  to  object  to  the  want  of  formality  in  the  proceedings 
and  may  recover  compensation  for  the  property  taken.17  And  persons  owning 
land  abutting  upon  a  street  may  begin  an  action  to  compel  the  assessment  of  dam- 
ages occasioned  by  the  occupation  of  the  street  by  a  railroad  company. 1S 

B.  Injunction. — As  to  injunctions  to  restrain  the  exercise  of  the  power  of 
eminent  domain,  see  the  title  Injunctions. 

C.  Trespass. — -As  to  the  right  of  a  landowner  to  bring  an  action  of  tres- 
pass where  land  is  occupied  by  a  person  having  the  power  of  eminent  domain 
before  condemnation  proceedings,  see  the  title  Trespass. 

D.  Ejectment. — As  to  the  right  of  a  land  owner  to  bring  an  action  for  eject- 
ment, where  his  property  is  unlawfully  occupied  by  persons  having  the  power  of 
eminent  domain,  see  the  title  Ejectment,  ante,  p.  695. 

XIV.    Extent  of  Interest  Acquired  in  Property  Taken. 

Where  property  was  condemned  for  the  use  of  the  federal  government,  the 
government  acquired  the  entire  fee  and  the  present  and  prospective  rights  of 
every  person  having  an  interest  in  the  land.19  But  it  was  held,  that  where  lands 
were  taken  in  Massachusetts,  part  of  which  had  been  laid  out  in  streets,  the 
government  did  not  acquire  a  freehold  in  the  streets  as  appurtenant  to  the  other 
land  taken.20  And  where  a  tract  of  land  was  condemned  by  a  corporation  under 
a  statute  of  Virginia,  it  was  held,  that  there  was  acquired,  by  such  condemnation 
proceedings,  a  title  to  the  tract  of  land  which  could  be  transferred  by  a  judicial 
sale.21 

XV.    Abandonment  of  Use. 

Where  a  corporation  which  had  acquired  property  by  condemnation  proceed- 
ings became  insolvent  and  unable  to  pay  his  debts,  it  was  held,  that  such  insol 


17.  United  States  v.  Great  Falls  Mfg. 
Co,  112  U.  S.  645,  28  L.   Ed.   846. 

18.  Damages. — Baltimore,  etc,  R.  Co. 
v.  Trustees  of  Sixth  Presbyterian  Church, 
91  U.  S.  127,  132,  23  L.  Ed.  260. 

19.  Present  and  prospective  rights. — 
United  States  v.  Dunnington,  146  U.  S. 
338,  36  L.  Ed.  996;  United  States  v.  Lynah, 
188  U.  S.  445,  47  L.  Ed.  539. 

20.  Freehold  in  streets. — Harris  v. 
Elliott.  10  Pet.   25,  9  L-  Ed.  333. 

Certain  streets  were  laid  out  by  the 
town  of  Charlestown,  Massachusetts,  and 
the  proceedings  relative  to  the  same  were 
afterwards  confirmed  by  an  act  of  the 
legislature;  the  streets  passed  over  the 
land  of  John  Harris,  and  he  afterwards 
received  a  compensation  from  the  town 
For  taking  the  land  occupied  by  the 
streets;  in  1800.  the  United  States,  under 
authority  of  an  act  of  the  legislature 

Massachusetts,  purchased  of  Mr.  Har- 
ris   several   parcels   of   land,    subsequently 

upied  as  a  navy  yard;  and  in  1801,  by 
an  arrangement  between  the  town  of 
Charlestown  and  the  United  States,  the 
0  far  as  they  were  within  tin- 
limits  of  the  navy  yard,  were  closed  up, 
and    had     ever    since    been     discontinued; 


and  had  been  used  as  a  part  of  the  navy 
yard.  The  agent  of  the  United  States 
and  Mr.  Harris,  not  agreeing  as  to  the 
value  of  the  land  taken  for  the  navy  yard, 
the  value  was  ascertained  and  determined 
by  a  jury  proceeding  under  a  law  au- 
thorizing the  same,  and  the  amount  of 
the  valuation  paid  to  Mr.  Harris  by  the 
United  States;  the  jury  did  not  appraise 
the  land  on  which  the  streets  were  laid 
out;  one  lot  of  ground  was  appraised 
"with  the  appurtenances."  This  action 
was  instituted  by  the  heirs  of  Mr.  Harris, 
claiming  to  be  paid  the  value  of  the  land 
on  which  the  streets  had  been  laid  out 
but  which  had  been  discontinued;  the  de- 
fendant was  the  commandant  of  the  navy 
yard.  The  term  appurtenances,  in  com- 
mon parlance,  and  in  legal  acceptation, 
is  used  to  signify  something  appertaining 
to  another  thing  as  principal,  and  which 
passes  as  incident  to  the  principal  thine; 
land  cannot  be  appurtenant  to  land;  the 
soil  and  freehold  of  the  streets  did  no1 
pass  to  the  United  States,  under  and  by 
virtue  of  the  term  "appurtenances."  Har- 
ris ?'.   Elliott.   10  Pet.  25.  9  L.  Ed.  333. 

21.     Transfer    of    title. — McConihay    v. 
Wright,  121    U.  S.  201,  30  L.   Ed.  932. 
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vency  did  not  constitute  such  an  abandonment  of  the  public  use  as  to  cause  the 
property  to  revert  to  the  original  owner,  but  that  the  state  alone  could  enforce 
such  forfeiture.22 


EMIT. — See  the  title  Constitutional  Law,  vol.  4,  p.  305,  et  seq 
EMOLUMENTS.— See  Commissions,  vol.  3,  p.  950.     In  army  or  navy,  see 


the  title  Army  and  Navy,  vol.  2,  pp.  516,  et  seq.;   530 
EMOTIONAL  INSANITY.— See  note  1. 
EMPANEL.— See  the  title  Jury. 

EMPLOYEE.— See.  also,  the  title  Master  and  Servant 
EMPLOY,   EMPLOYED,    ETC.— See  note  3 


See  note  2. 


22.  Insolvency  does  not  constitute 
abandonment. — McConihay  v.  Wright,  121 
LI.   S.   201,  30  L.  Ed.  932. 

1.  Emotional  insanity. — In  Life  Ins.  Co. 
V.  Terry,  15  Wall.  580,  583,  21  L.  Ed.  236, 
it  was  said:  "It  may  not  be  amiss  to  no- 
tice that  the  case  does  not  present  the 
point  of  what  is  called  emotional  insanity, 
or   mania   transitoria,   that   is,   the   case   of 

me  in  the  possession  of  his  ordinary  rea- 
soning faculties,  who  allows  his  passions 
to  convert  him  into  a  temporary  manice, 
and  while  in  this  condition,  commits  the 
act  in  question."  See,  generally,  the  title 
INSANITY. 

2.  Employee. — A  Kansas  act  provides: 
"Every  railroad  company  organized  or 
doing  business  in  this  state  shall  be  liable 
for  all  damages  done  to  any  employee  of 
such  company  in  consequence  of  any  neg- 
ligence of  its  agents,  or  by  any  misman- 
agement of  its  engineers  or  other  employ- 
ees to  any  persons  sustaining  such  dam- 
age." It  was  contended  that  this  act  ap- 
plied only  to  employees  exposed  to  the 
peculiar  hazards  incident  to  the  operation 
of  railroads.  In  holding  that  a  bridge 
carpenter  was  writhin  the  statute,  the  court 
said:  "But  the  difficultv  with  this  argu- 
ment is  that  the  state  supreme  court  found 
upon  the  facts  that,  although  the  plaintiff's 
general  employment  was  that  of  a  bridge 
carpenter,  he  was  engaged  at  the  time  the 
accident  occurred,  not  in  building  a  bridge 
but  in  loading  timbers  on  a  car  for  trans- 
portation over  the  line  of  defendant's 
road."  Chicago,  etc.,  R.  Co.  v.  Pontius, 
157  U.   S.  209,  210,  211,  39  L.   Ed.  675. 

Continuity  of  service. — In  Louisville, 
etc.,  R.  Co.  v.  Wilson,  138  U.  S.  501,  505, 
34  L.  Ed.  1023,  it  is  said:  "The  term  'offi- 
cers' and  employees  both,  alike,  refer  to 
those  in  regular  and  continual  service. 
Within  the  ordinary  acceptation  of  the 
terms,  one  who  is  engaged  to  render  serv- 
ice in  a  particular  transaction  is  neither 
an  officer  nor  an  employee.  They  imply 
continuity  of  service,  and  exclude  those 
employed  for  a  special  and  sint.de  trans- 
action. An  attorney  of  an  individual,  re- 
tained for  a  single  suit,  is  not  his  em- 
ployee." 

Contractor. —  In  Vane  v.  Newcomber, 
132  U.  S.  220,  233,  33  L.  Ed.  310,  it  was 
held  that  a  person  who  contracted  to  put 
up    certain    wires    on    telegraph    poles    be- 


tween two  points  at  a  certain  price  per 
mile  for  every  mile  of  wire  put  up  and 
strung,  was  not  an  employee  of  the  com- 
pany within  a  statute  giving  priority  to 
employees.  The  court  said:  "We  think 
the  distinction  pointed  out  by  the  circuit 
court  is  a  sound  one,  namely,  that  to  be  an 
employee  within  the  meaning  of  the  stat- 
ute Vane  'must  have  been  a  servant, 
bound  in  some  degree  at  least  to  the  du- 
ties of  a  servant,  and  not,'  as  he  was,  'a 
mere  contractor,  bound  only  to  produce 
or  cause  to  be  produced  a  certain  result — 
a  result  of  labor,  to  be  sure— but  free  to 
dispose  of  his  own  time  and  personal  ef- 
forts according  to  his  pleasure,  without 
responsibility  to   the   other   party.'  " 

3.  Employ — Slave  trade. — An  averment 
that  the  ship  was  fitted  out,  etc.,  "with  in- 
tent that  the  said  vessel  should  be  em- 
ployed" in  the  slave  trade,  is  fatally  de- 
fective, the  words  of  the  statute  being, 
"with  intent  to  employ"  the  vessel  in  the 
slave  trade,  and  exclusively  referring  to 
the  intent  of  the  party  causing  the  act. 
United  States  v.  Gooding,  12  Wheat.  460, 
6  L.  Ed.  693.  See,  generally,  the  title 
SLAVES. 

In  United  States  v.  Morris,  14  Pet.  464, 
475,  10  L.  Ed.  543,  it  was  said:  "The  ques- 
tion in  this  case  is,  whether  a  vessel,  on 
her  outward  voyage  to  the  coast  of  Africa 
for  the  purpose  of  taking  on  board  a 
cargo  of  slaves,  is  'employed  or  made  use 
of  in  the  transportation  or  carrying  of 
slaves  from  one  foreign  country  or  place 
to  another,  before  any  slaves  are  received 
on  board?  To  be  employed  in  anything, 
means  not  only  the  act  of  doing  it,  but 
also  to  be  engaged  to  do  it;  to  lie  under 
contract  or  orders  to  do  it.  And  this  is 
not  only  the  ordinary  meaning  of  the 
word,  but  it  has  frequently  been  used  in 
that  sense  in  other  acts  of  congress.  Thus, 
for  example,  the  second  section  of  the  act 
of  March  3d,  L825,  entitled,  'an  act  to  re- 
duce into  one.  the  several  act-  establish- 
ing and  re^ulatim?  the  postoffice  depart- 
ment,' declare-,  'that  the  postmaster  eri 
eral.  and  all  other  Dersons  employed  in 
the  general  postoffice,  or  in  the  care, 
custody  or  convevance  of  the  mail,  shall. 
previous  to  entering  unon  the  duties  as- 
signed to  them.'  t?ke  the  oath  prescribed 
hv  that  section.  Here,  the  persons  who 
have  contracted  to  perform  certain  duties 
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EMPLOYERS  AND  EMPLOYEES.— See  the  title  Master  and  Servant. 
As  to  liens,  sec  the  title  Mechanics'  Liens. 

EMPLOYERS'   LIABILITY  ACT.— See  the  title  Master  and  Servant. 

EMPLOYMENT  OF  DEBTOR.— As  badge  of  fraud,  see  the  title  Fraud- 
ui.knt  and  Voluntary  Conveyances. 

EMPOWER.— See   note   1. 

EMPRESARIOS.— See  note  2. 

EMPTY.— See  note  3. 


in  the  general  postoffice,  are  described  as 
employed  in  that  department,  before  they 
enter  upon  the  duties  assigned  them.  So, 
also,  in  the  twenty-first  section  of  the 
same  law,  various  offenses,  such  as  the 
embezzling  or  destroying  any  letter,  are 
enumerated,  and  the  punishment  pre- 
scribed, when  committed  by  any  person 
'employed  in  any  of  the  departments  of 
the  postoffice  establishment.'  Yet  it  can- 
not be  supposed,  that  the  party  must  be 
actually  engaged  in  transacting  his  official 
duties,  when  the  letter  was  embezzled  or 
destroyed,  in  order  to  constitute  the  of- 
fense described  in  this  section."  Accord- 
ingly, it  was  held  that  the  vessel  in  ques- 
tion was  employed  in  the  transportation 
of  slaves  when  sailing  in  her  outward  voy- 
age to  the  African  coast. 

Employed — Vessel  employed  by  author- 
ity of  law.— See  the  title  ARMY  AND 
NAVY.  vol.  2.  p.   506. 

Militia. — In  Houston  v.  Moore,  5  Wheat. 
1,  63,  5  L.  Ed.  19,  it  is  said:  "All  these 
provisions  for  the  government,  payment 
and  trial  of  the  militia,  manifestly  con- 
template that  the  militia  are  in  actual  em- 
ployment and  service,  and  not  merely  that 
they  have  been  'called  forth,'  or  ordered 
forth,  and  had  failed  to  obey  the  orders  of 
the  president.  It  would  seem  almost  ab- 
surd to  say,  that  these  men  who  have  per- 
formed no  actual  service,  are  yet  to  re- 
ceive pay;  that  they  are  employed,  when 
they  refuse  to  be  employed  in  the  public 
service;  they  are  'acting'  in  conjunction 
with  the  regular  forces,  or  otherwise, 
when  they  are  not  embodied  to  act  at  all; 
or  that  they  are  subject  to  the  rules  and 
articles  of  war,  as  troops  organized  and 
employed  in  the  public  service,  when  they 
have  utterly  disclaimed  all  military  organ- 
ization and  obedience.  In  my  judgment, 
there  are  the  strongest  reasons  to  believe, 
that  by  employment  'in  the  service,'  or  as 
it  is  sometimes  expressed,  'in  the  actual 
service'  of  the  United  States,  something 
more  must  be  meant  than  a  mere  calling 
forth  of  the  militia."  See,  generally,  the 
title  MILITIA. 

Revenue  law. — In  Hartranft  v.  Lang- 
feld,  L25  U.  S.  128,  134,  31  L.  Ed.  672,  it 
is  said:  "A  further  criticism,  by  way  of 
objection,    is     made    to    that    part    of    the 

pted     to     wherein     the     ju< 

states  that  'the  jury  must  be  satisfied   that 

the    use    to    which    they    (the    goods)    are 

applicable,    and     for    which     they 

re  employed,   was   jn    making    or   orna- 

etc.     The  point  of  this  crit- 


icism is  that  the  language,  'and  for  which 
they  were  employed,"  'would  require  the 
collector  to  suspend  the  assessment  until 
he  should  know  how  the  goods  were  used 
or  employed.  That  use  of  employment  of 
the  goods  might  not  take  place  for  years 
after  the  importation  was  made.  The  law 
clearly  did  not  intend  the  classification 
should  be  required  to  await  such  an  uncer- 
tain event.'  This  is  hypercritical.  The 
language  does  not  admit  of  any  such  con- 
struction. It  means  for  which  they  were 
habitually  employed,  or  customarily  em- 
ployed, or  usually  employed,  and  not  'for 
which  they  had  been  employed.'  It  is  im- 
possible that  any  jury  could  have  other- 
wise understood  the  instruction."  See, 
generally,  the  title   REVENUE   LAWS. 

1.  Empower. — The  words  empowered 
and  "directed"  have  been  held  directory 
only  when  the  context  required  such  con- 
struction. Binney  v.  Chesapeake,  etc.,  Ca- 
nal Co.,  8  Pet.  201,  212.  8  L.  Ed.  917.  See, 
generally,  the  title  STATUTES. 

2.  Empresarios. — In  Maxwell  Land- 
Grant  Case,  121  U.  S.  325,  360,  30  L.  Ed. 
949,  it  is  said:  "It  is  a  well-known  matter 
of  Mexican  history,  that,  by  reason  of 
there  being  vast  quantities  of  unoccupied 
and  unprofitable  public  land  owned  by  the 
government  in  its  territories,  contracts 
were  made  with  individuals  called  em- 
presarios, by  which  they  were  given  very 
large  bodies  of  land  without  any  regard 
at  all  to  the  eleven  league  limitation,  in 
consideration  that  they  should  bring  emi- 
grants into  the  country  and  settle  them 
upon  these  lands  with  a  view  of  increas- 
ing the  population  and  securing  the  pro- 
tection thus  afforded  against  the  wild  In- 
dian tribes  on  the  Mexican  borders."  See, 
generally,  the  title    PUBLIC   LANDS. 

3.  Empty. — In  Perrine  v.  Chesapearke, 
etc..  Canal  Co.,  9  How.  172,  189,  13  L.  Ed. 
92,  it  is  said:  "The  word  empty  in  the 
ninth  clause  of  the  charter,  hereinbefore 
set  out,  has  been  commented  on  and  some 
stress  laid  upon  it.  It  is  said  that  the  right 
of  passage  is  given  only  to  vessels  with 
commodities  on  board,  or  empty  vessels; 
and  that,  as  a  vessel  full  of  passengers 
cannot  be  said  to  be  empty,  the  right  of 
passage  is  not  given.  Certainly  a  vessel 
full  of  passengers  cannot  be  said  to  he 
empty  of  passengers.  But  the  charter 
does  not  speak  of  a  vessel  empty  of  pas- 
sengers, but  empty  of  goods;  that  is,  with- 
out cargo  I. inking  at  the  word  as  it 
stands  in  the  law.  and  the  provision  with 
which   it  is   associated,  its  true  sense  can- 
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ENABLING  STATUTES.-  See  the  title  Statutes. 

ENACTING   CLAUSE.— See   note    1. 

ENACTMENT.— Of  statutes,  see  the  title  Statutes. 

ENAMEL. — See  the  title  Revenue  Laws. 

ENCROACHMENT.— See  the  titles  Adjoining  Landowners,  vol.  1.  p. 
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Streets  and  Mich  ways.  See,  also,  the  title  Limitation  OE  Actions  and 
Adverse  Possession. 

ENCUMBRANCES.— See  the  titles  Chattel  Mortgages,  vol.  3,  p.  699; 
Mortgages  and  Deeds  of  Trust;  Vendor  and  Purchaser.  As  to  covenant 
against,  see  the  title  Covenants,  vol.  5,  p.  5.  As  to  effect  on  insurance,  see 
the  title  Insurance.  As  to  trustee  in  bankruptcy  taking  subject  to,  see  the  title 
Bankruptcy,  vol.  2,  p.  894. 

ENCYCLOPEDIA. — As  evidence  of  successful  operation  of  improvement  in 
patent,  see  the  title  Patents. 

ENDEAVOR.— See   note  2. 

END   LINES.— See  note  3. 

END   ON.— See  note  4. 

ENDORSEMENT.— See  Indorsement. 

ENDOWMENT  INSURANCE.— See  the  title  Insurance. 

ENDOWMENT  POLICY.— See  the  title   Insurance. 

ENEMY.— See  note  5. 


not  be  mistaken.  The  section  declares 
that  every  vessel,  not  having  commodi- 
ties on  board  sufficient  to  pay  the  toll  of 
four  dollars,  shall  pay  so  much  as,  with 
the  commodities  on  board,  will  yield  that 
sum,  and  every  empty  boat  or  vessel  shall 
pa}'  four  dollars.  The  word  empty,  as 
here  used,  evidently  means  without  cargo. 
The  law  is  speaking  of  cargo,  and  of  car- 
go only,  and  not  of  persons  or  passen- 
gers.'' 

1.  Enacting  clause. — In  United  States  v. 
Cook,  17  Wall.  168,  176,  21  L.  Ed.  638,  it 
is  said:  "Commentators  and  judges  have 
sometimes  been  led  into  error  by  suppos- 
ing that  the  words  enacting  clause,  as 
frequently  employed,  mean  the  section  of 
the  statute  defining  the  offense,  as  con- 
tradistinguished from  a  subsequent  sec- 
tion in  the  same  statute  which  is  a  mis- 
apprehension of  the  term,  as  the  only  real 
question  in  the  case  is  whether  the  excep- 
tion is  so  incorporated  with  the  substance 
of  the  clause  defining  the  offense  as  to 
constitute  a  material  part  of  the  descrip- 
tion of  the  acts,  omission,  or  other  in- 
gredients which  constitute  the  offense." 
See.  generally,  the  titles  CRIMINAL 
LAW.   ante.  p.   43;   STATUTES. 

2.  Endeavor. — Although  the  Crimes  Act 
of  1790  did  not  define  the  offense  "en- 
deavor to  make  a  revolt"  it  was  held 
competent  for  the  court  to  give  a  judi- 
cial definition  of  it.  The  court  said:  "We 
think  that  the  offense  consists  in  the  en- 
deavor of  the  crew  of  a  vessel,  or  any 
one  or  more  of  them,  to  overthrow  the 
legitimate  authority  of  her  commander, 
with  intent  to  remove  him  from  his  com- 
mand, or  against  his  will  to  take  pos- 
session of  the  vessel  by  assuming  the  gov- 
ernment and  navigation  of  her.  or  by 
transferrin!/  their  obedience  from  the  law- 
ful   commander    to    some    other    person." 


United  States  v.  Kelly,  11  Wheat.  417,  6  L. 
Ed.  508.  See,  generally,  the  title  SEA- 
MEN. 

3.  End  lines. — When  a  mining  claim 
crosses  the  course  of  a  lode  or  vein,  the 
end  lines  are  those  which  measure  the 
width  of  the  claim  as  it  crosses  the  lode. 
The  side  lines  are  those  which  measure 
the  extent  of  the  claim  on  each  side  of 
the  middle  of  the  vein,  at  the  surface.  Ar- 
gentine Min.  Co.  v.  Terrible  Min.  Co.,  122 
U.  S.  478,  30  L  Ed.  114).  Pee  Del  Monte 
Min.,  etc.,  Co.  v.  Last  Chance  Min..  etc.,  Co., 
171  U.  S.  55.  43  L  Ed.  72:  Walrath  v. 
Champion  Min.  Co..  171  U.  S.  293.  43  L 
Ed.  170.  176;  Iron  Silver  Min.  Co.  v.  Elgin 
Min.,  etc.,  Co..  118'  U.  S.  196,  30  L  Ed.  98. 
And  see  tr-  title  MIXES  AND  MINER- 
ALS. 

4.  End  on.— In  The  Dexter.  23  Wall. 
69,  75,  23  L  Ed.  84.  it  is  said:  "Sailing 
ships  are  meeting  end  on,  within  the  mean- 
ing of  that  provision,  when  they  are  ap- 
proaching each  other  from  the  opposite 
directions  or  on  such  parallel  lines  as  in- 
volve risk  of  collision  on  account  of 
their  proximity,  and  when  the  vessels 
have  advanced  so  near  to  each  other  that 
the  necessity  for  precaution  to  prevent 
such  a  disaster  begins,  which  cannot  he 
definitely  defined,  as  it  must  always  de- 
pend, to  a  certain  extent,  upon  the  speed 
of  the  respective  vessels  and  the  circum- 
stances of  the  occasion.."  See,  also,  The 
Nichols,  7  Wall.  664.  19  L.  Ed.  157.  Sac 
the    title    COLLISION,    vol.    3.    p.    870. 

5.  Enemy.— In  The  Eliza,  4  Dall.  37, 
45,  i  L.  Ed.  731,  it  is  said:  "An  imperf 
war.  or  a  war,  a-  to  certain  objects  and  I 
certain  extent,  exists  between  the  two 
nations;  and. this  modified  warfare  is  au- 
thorized by  the  constitutional  authority 
of  our  country.  It  i^  war  quoad  ho,-.  \s 
far    as    congress   tolerated   and    authorized 
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ENEMY  PROPERTY. — ''Enemy  property"  is  a  technical  phrase  peculiar  to 
prize  courts,  and  depends  upon  principles  of  public  policy  as  distinguished  from 
the  common  law.  The  general  rule  is  that  in  war  the  citizens  or  subjects  of 
the  belligerents  are  enemies  to  each  other  without  regard  to  individual  sentiments 
or  dispositions,  and  that  political  status  determines  the  question  of  enemy  owner- 
ship. And  by  the  law  of  prize,  property  engaged  in  any  illegal  intercourse  with 
the  enemy  is  deemed  enemy  property,  whether  belonging  to  an  alley  or  a  cit- 
izen, as  the  illegal  traffic  stamps  it  with  the  hostile  character,  and  attaches  to 
it  all  the  penal  consequences.1 

ENFEOFFMENT.— See  the  title  Deeds,  vol.  5,  p.  252. 

ENGINEER. — See  the  titles  Fellow  Servants;  Independent  Contractors; 
Master  and  Servant;  Railroads.  As  to  decision  by  engineer  as  to  perform- 
ance of  contract,  see  the  titles  Railroads;  Working  Contracts. 

ENGINE  HOUSE. — See  the  titles  Nuisances;  Railroads. 

ENGLAND.— See  the  titles  Aliens,  vol.   1,  p.  210;  Treaties. 

ENGLISH  LANGUAGE. — See  the  titles  Pleading;  Summons  and  Process. 

ENGLISH  LAW.— See  the  titles  Common  Law,  vol.  3,  p.  958;  Courts,  vol. 

4,  p.  861. 

ENGRAVING.— See  the  title  Copyright,  vol.  4,  p.  606. 

ENGROSSING. — See  the  title  Monopolies  and  Corporate  Trusts. 

ENJOIN.— See  the  title  Injunctions. 

ENJOY— ENJOYMENT.— See  the  titles  Covenants,  vol.  5,  p.  5;  Ease- 
ments, ante.  p.  690 

ENLISTING.— See  note  2. 

ENLISTMENT. — See  the  title  Army  and  Navy,  vol.  2,  p.  527.  As  to  boun- 
ties, see  the  title  Bounties,  vol.  3.  p.  510. 

ENROLL— ENROLLMENT.— See    note    3. 

ENSIGN. — See  the  title  Army  and  Navy,  vol.  2,  p.  494. 

ENTAILS.— See  the  titles  Estates;  Wills. 

the  war  on  our  part,  so  far  may  we  pro-  title  PRIZE.  As  to  loss  from  act  of  corn- 
ered in  hostile  operations.  It  is  a  mari-  mon  enemy,  see  the  title  CARRIERS,  vol. 
time  war.  a  war  at  sea.  as  to  certain  pur-  3,   p.   594. 

poses.      The     national     armed    vessels     of  i.  Enemy  property. — The  Benito  Esten- 

Erance    attack    and    capture    the    national  ger>  176  tj    g.  568,  44  L.  Ed.  592.    See,  also, 

;M-med   vessels   of   the   United    States;    and  prize     Cases,     2'  Black     635,     674,     17     L. 

the  national   armed   vessels   of   the   United  £d.   459;   The    Sally,   8    Cranch   382,   384.   3 

States    are    expresslv    authorized    and    di-  l.     gc]      597.    Jecker    v.    Montgomery,  18 

rected  to  attack,  subdue   and  take  the  na-  How.    110,    15    L.    Ed.   311;   The    Peterhoff, 

tional   armed   vessels   of   France,   and   also  5    \vall,    28,    18    L.    Ed.    564;    The    Flying 

to  recapture  American  vessels.   It  is.  there-  Scud,  6  Wall.  263,  18  L.  Ed.  756.    And  see 

fore,    a    public    war    between    the    two    na-  tne  tjtie  PRIZE. 

tions,  qualified  on  our  part,  in  the  manner  2    Enlisting.— As  to  enlisting  and  march- 

prescribed  by  the   constitutional    organ  ot  ing   as    oyert   acts   Jn   the   law   of   treason, 

our  country.    In  such  a  state  of  things    it  gee  United  States  .,.  Burr.  4  Cranch.  appx., 

is    scarcely    necessary    to    add.    that      the  4?0     An(J  see  the  dde  TREAsON. 
term  enemy  applies,   it  is   the   appropriate  Enrolled.-Vessels     engaged     in     the 

session,    to    be    1  united    in    its    sigmfi-  are  istered     and    those 

cation,    import    and    use.    bv    tne    quannea  »        .  °  ' 4.„„j~ 

nature   and   operation    of   the   war   on   our  engaged  in  the   coasting  and  home   trade 

part     The   word   enemy  proceeds   the   full  arc,    enrolled;    and    the    words      register 

1-ngth    of   the    war,    and  no   further.'"    See  and    enrollment    are    use d    to    distinguish 

.1      I:«.i       ATTrvc     „«1     1     r,    oin-   YV\R  the    certificates    granted      to      those      two 

,'t„A^-  ces°LVcK££:  classes  of  vessel  Th,  Mohawk    3  Wall 

"TstRATTON  ' '  "",   'he   '  SHIPS  AND  SHIPPING.          ' 

\-"to    liability    of    bond    of    officer    for  Enrollment.— See  the  title  ARMY    \\"D 

money    seized    bv    enemy,    see    the    title  N  \VY.  vol.  2.  p.  528.     See^  also,  the  titles 

PUBLTC   OFFICERS      Ks  to  prohibited  JUDGMENTS    AND    DECREES;     RE- 

trade  with  enemy,  see  the  title   EMBARGO  CORDING  ACTS;     RECORDS;     STAT- 

AND      NONINTERCOURSE       LAWS,  UTES. 
ante,  p.   732.     As  to  enemy  prize,  see  the 
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ENTERED  VALUE.— See  note  1. 
ENTER— ENTRY.— See   note   2. 


1.  Entered  value. — In  Kimball  v.  The 
Collector,  10  Wall.  436,  45U,  19  L.  Ed.  964, 
it  is  said:  "Complaint  is  made  that  the 
custom  does  not  allow  the  appraisers  to 
reduce  the  invoice  value  when  it  is  greater 
than  the  true  market  value,  but  the  decisive 
answer  to  that  complaint  is  that  the  act 
of  congress  authorizing  the  appraisal  of 
the  importation  expressly  provides  'that 
under  no  circumstances  shall  the  duty  be 
assessed  upon  an  amount  less  than  the 
invoice  or  entered  value'  of  the  importa- 
tion. Where  the  entered  value  is  the  same 
as  the  invoice  value  the  legal  effect  of  the 
requirement  is  the  same  as  it  was  in  the 
prior  act  which  did  not  contain  the  words 
entered  value,  but  in  cases  where  the 
owner,  consignee,  or  agent  makes  ad- 
ditions to  the  value  expressed  in  the  in- 
voice to  avoid  the  penalty  of  twenty  per 
cent.,  the  words  entered  value  have  a 
special  application,  and  in  those  cases 
the  duty  cannot  be  assessed  upon  an 
amount  less  than  the  entered  value,  which 
includes  the  value  expressed  in  the  in- 
voice and  the  additions  made  thereto  by 
the  owner,  consignee,  or  agent  before  or 
at  the  time  the  goods  were  entered  at 
the  custom  house." 

In  Arthur  v.  Goddard,  96  U.  S.  146,  24 
L.  Ed.  814,  it  is  said:  "The  entered  or 
invoiced  value  spoken  of  in  the  statute 
means  the  value  as  it  is  stated  in  or  upon 
the  invoice."  See,  generally,  the  title  REV- 
ENUE LAWS. 

2.  Entry. — In  Chotard  v.  Pope,  12  Wheat. 
588,  6  L.  Ed.  737,  it  is  said:  "The  term 
entry,  as  applied  to  appropriations  of 
lands,  was  probably  borrowed  from  the 
state  of  Virginia,  in  which  we  find  it 
used  in  that  sense,  at  a  very  remote  period. 
Many  cases  will  be  found  in  the  reports 
of  the  decisions  of  this  court,  in  which  the 
title  to  western  lands  were  drawn  in  ques- 
tion,  which  will  show  how  familiarly  and 
generally  the  term  is  used  by  court  and 
bar.  Its  sense,  in  the  legal  nomenclature 
of  this  country,  is  now  as  fixed  and  de- 
finite as  thr"  of  many  terms  borrowed  from 
the  common  law.  It  means,  that  act  by 
which  an  individual  acquires  an  inceptive 
riizht  to  a  portion  of  the  unappropriated 
soil  of  the  country,  by  filing  his  claim  in 
the  office  of  an  officer  known,  in  the  leg- 
islation of  several  states,  by  the  epithet 
of  an  entry  taker,  and  corresponding  very 
much  in  his  functions  with  the  registers 
of  land  offices,  under  the  acts  of  the 
United  States.  In  the  natural  progress  of 
language,  the  term  has  been  introduced 
into  the  laws  of  the  United  States,  and 
by  reference  to  those  laws,  we  think  the 
meaning  of  the  term  will  be  found  to  be 
distinctly  confined  to  the  appropriation  of 
lands  under  the  laws  of  the  United  States, 
at  private  sale." 
i    Entry  "means  that  act  by  which  an  in- 


dividual acquires  an  inceptive  right  to  a 
portion  of  the  unappropriated  soil  of  the 
country,  by  filing  his  claim."  Sturr  v. 
Beck,   133   U.   S.   541,   549,  33,  L.   Ed.   761. 

In  Hastings,  etc.,  R.  Co.  v.  Whitney, 
132  U.  S.  357,  363,  33  L.  Ed.  363,  it  is  said: 
"Lnder  the  homestead  law  three  things 
are  needed  to  be  done  in  order  to 
constitute  an  entry  on  public  land-. 
First,  the  applicant  must  make  an  affi- 
davit setting  forth  the  facts  which  entitle 
him  to  make  such  an  entry;  second,  he 
must  make  a  formal  application;  and,  third, 
he  must  make  payment  of  the  money  re- 
quired. When  these  three  requisites  are 
complied  with,  and  the  certificate  of  entry 
is  executed  and  delivered  to  him,  the 
entry    is    made — the    land    is    entered." 

In  Dealy  v.  United  States,  152  U.  S. 
539,  544,  38  L.  Ed.  545,  it  is  said:  "It  is 
insisted  that  the  word  entry  in  homestead 
cases  has  a  settled  technical  meaning,  and 
refers  simply  to  the  initiation  of  the  pro- 
ceedings. *  *  But  the  popular  under- 
standing of  the  word  is  not  thus  limited. 
It  is  common  to  speak  of  an  entry  of  land 
under  the  homestead  law,  meaning  thereby 
not  a  mere  preliminary  application,  but 
the  proceedings  as  a  whole,  the  complete 
transfer  of  title."  And  the  latter 
meaning  was  adopted  in  that  case,  which 
was    an    indictment    for    fraudulent    entry. 

Enter  upon. — An  act  of  congress  pro- 
vided in  regard  to  certain  Indian  lands 
that  until  said  lands  were  open  for  settle- 
ment, no  person  should  be  permitted  to 
enter  upon  and  occupy  the  same,  and  no 
person  violating  this  provision  should  ever 
be  permitted  to  enter  any  of  said  lands. 
It  was  contended  that  the  words  enter 
and  entry  had  a  technical  meaning  in  the 
land  laws.  The  court  said:  "Enter  and 
entry  may  be  technical  words  in  the  stat- 
ute, but  the  expressions  'enter  upon'  and 
'enter  upon  and  occupy,'  are  used  in  tin- 
ordinary  sense  of  the  words,  and  have  no 
technical  significance  in  this  statute.  The 
evident  intent  of  congress  was,  by  this 
legislation,  to  put  a  wall  around  this  en- 
tire territory,  and  disqualify  from  the 
right  to  acquire,  under  the  homestead 
laws,  any  tract  within  its  limits,  every 
one  who  was  not  outside  of  that  wall  on 
April  22."  Smith  v.  Townsend,  148  U.  S. 
490,  500.  37  L.  Ed.  533.  See,  also,  the 
title  PUBLIC  LANDS.  See.  generally, 
the  titles  DEEDS,  ante.  p.  245;  EJECT- 
MENT, ante.  p.  695;  LANDLORD  AND 
TENANT:  LIMITATION  OF  ACTIONS 
AND  S.DVERSE  POSSESSION;  REV- 
ENUE LAWS.  As  to  entrv  of  clerk,  see 
the  title  CLERKS  OF  COURT,  vol.  3. 
849.  As  to  entry  of  judgment,  see  the 
title  JUDGMENTS  AND  DECREES.  Vs 
to  entry  of  appeal,  see  the  title  APPEAL 
AND  ERROR,  vol.  2.  p.  256,  ct  seq.  As 
to   charging   entry   in   indictment    for   con- 
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ENTERTAINMENT.— See  the  titles  Inns  and  Innkeepers;  Theatres  and 
Shows.  As  to  denial  of  rights  of  citizen,  see  the  title  Civil  Rights,  vol.  3, 
p.  834. 

ENTICEMENT. — See  the  titles  Abduction  and  Kidnapping,  vol.  1,  p.  48; 
Husband  and  Wife;  Master  and  Servant;  Parent  and  Child;  Seamen; 
Slaves. 

ENTIRE  CONTRACTS.— See  the  title  Contracts,  vol.  4,  p.  567. 

ENTIRE  OWNERS.— See  note  1. 

ENTIRETY,  ESTATE  BY.— See  the  titles  Husband  and  Wife;  Joint 
Tenants  and  Tenants  in  Common. 

ENTIRETY,  SALE  IN.— See  the  titles  Judicial  Sales;  Mortgages  and 
Deeds  of  Trust. 

ENTITLING.— See  the  title  Statutes.  Of  pleadings,  see  the  title  Plead- 
ings. Of  cause  on  appeal,  see  the  title  Appeal  and  Error,  vol.  2,  p.  121.  Of 
indictments,  etc.,  see  the  title  Indictments,  Informations,  Presentments 
and  Complaints. 

ENTRY.— See  Enter— Entry,  ante,  p.  799. 

ENTRY  AND  DETAINER.— See  the  title  Forcible  Entry  and  Detainer. 

ENTRY  FOR  LAND.— See  the  title  Public  Lands. 

ENTRYMAN.— See  the  title  Public  Lands. 

ENVELOPE. — As  to  admissibility  in  prosecution  for  fraudulent  use  of  the 
mails,  see  the  title  Postal  Laws. 

EN  VENTRE  SA  MERE.— See  the  titles  Perpetuities;    Wills. 

ENVOY. — See  the  title  Ambassadors  and  Consuls,  vol.   1,  p.  273. 

EPIDEMIC— See  the  title  Health. 

EPISCOPAL  CHURCH.— See  the  title  Religious  Societies. 

EQUAL  AND  UNIFORM  TAXATION.— See  the  titles  Licenses;  Succes- 
sion Taxes;    Taxation. 

EQUAL  DIVISION. — As  to  judgment  on  appeal  or  error  in  case  of,  see  the 
title  Appeal  and  Error,  vol.  2,  p.  395,  et  seq.  As  to  appealability  of  judgment 
or  decree  on,  see  the  title  Appeal  and  Error,  vol.  1,  p.  944.  As  affecting  con- 
iveness  of  judgment,  see  the  title  Res  Adjudicata. 

EQUAL— EQUALLY.— See  note  2. 


? piracy  to  obtain  public  lands,  see  the 
title  CONSPIRACY,  vol.  3,  p.  1105.  As 
to  entry  of  appearance,  sec  the  title  AP- 
PEARANCES, vol.  2,  p.  439,  et  seq. 

1.  Entire  owners. — In  Insurance  Co.  v. 
Haven.  95  I".  S.  242,  247,  :M  L.  Ed.  473, 
it  is  said:  "Attempt  is  made  in  this  case 
i"  maintain  the  theory  that  the  plaintiffs 
are  not  the  entire  owners  of  the  property, 
because  it  was  tinder  lease  both  when  the 
policy   was   i-sued  and  at  the  time  of  the 

.  but  it  is  clear  that  the  theory  has  no 
"nation    in    law    or   justice."     See,    gen- 
e/ally, the  title   INSURANCE. 

2.  Equal. —  Devise    of    the    testator's    es- 
.  "One-fourth   part   to  be  given  to  the 

families  of  G.  Holloway.  W.  B.  Black- 
burn and  A.  Bartlett,  to  those  of  their 
children  that  my  wife  shall  think  proper, 
but  in  a  greater  proportion  to  F.  P.  Hol- 
loway, than  to  any  other  of  G.  llolloway's 
children;  to  K.  P.  Bartlett  in  a  greater 
portion  than  any  of  A.  Bartlett's  chil- 
dren; the  balance  to  be  given  to  the  fam- 
i  C.  and  T.  F.  Griffin's  children  in 
equal  proportion;"  held,  that  the  children 
of  C.  and  J.  T.  Griffin  took  per  stirpes,  and 
not  per  capita,  and  that  the  property  de- 
vised  to  them  was  to  be  divided  into  two 


equal  parts,  one  moiety  to  be  assigned  to 
i  family.  Walker  v.  Griffin,  11  Wheat. 
375,   6    L.    Ed.   498. 

Tn  Louisiana,  a  legacy  to  two  persons, 
"to  be  divided  equally  between  them,"  is 
a  conjoint  one.  If  but  one  of  them  sur- 
vives the  testator,  he  is  entitled,  by  ac- 
cretion, to  the  whole  of  the  thing  be- 
queathed.  The  court  said:  "A  gift  to  two 
persons  jointly,  if  it  takes  effect,  inures 
to  their  equal  benefit  without  any  right 
of  survivorship.  If  one  dies,  his  share 
goes  to  his  legal  representatives.  Hence 
the  words  'to  be  divided  equally  between 
them,  added  to  such  a  legacy  only  ex- 
presses  what  the  law  would  imply  with- 
out them.  They  do  not  alter  the  character 
hi  the  legacy;  they  are  only  descriptive 
of  it."  Mackie  v.  Story,  93  U.  S.  589,  590, 
:?:;  L.  Ed.  986.    See,  also,  the  title  WILLS. 

Evidence  equally. — An  act  of  congress, 
Rev.  Stat..  §  891,  made  certified  copies 
from  the  books  of  the  commissioner  of 
I  ieneral  Land  ( )ffice  "evidence  equally" 
with  the  originals.  In  construing  this  act, 
the  court  said:  "The  words  'evidence 
equally,'  as  used  in  the  act  of  congrc^. 
were  not  intended  to  mean  that  in  all 
cases  the  copy  should  have  the  same  pro- 
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EQUALIZATION.— See  the  titles  Special  Assessment;    Taxation. 

EQUAL  PROTECTION  OF  THE  LAWS.— See  the  titles  Civil  Rights,  vol. 
3,  p.  814;  Constitutional  Law,  vol.  4,  p.  352,  et  seq.;  Due  Process  of  Law, 
ante,  p.  499. 

EQUAL  RIGHTS  AND  PRIVILEGES.— See  the  titles  Civil  Rights,  vol.  3, 
p.  814;    Constitutional  Law.  vol.  4.  p.  467,  et  seq. 

EQUAL  WRONG.— See  In  Pari  Delicto. 

EQUITABLE.— See  the  title  Equity. 

EQUITABLE  ASSETS.— See  note  1. 

EQUITABLE  ASSIGNMENT.— See  the  title  Assignments,  vol.  2,  p.  553, 
et  seq. 

EQUITABLE  CONVERSION.— See  the  title  Conversion  and  Reconver- 
sion, vol.  4,  p.  599. 

EQUITABLE  DEFENSES.— See  the  titles  Actions,  vol.  1,  p.  114;  Bills, 
Notes  and  Checks,  vol.  3,  p.  305;  Ejectment,  ante,  p.  695.  See,  generally, 
the  titles  Courts,  vol.  4,  p.  861 ;    Equity. 

EQUITABLE   ELECTION.— See  Election,  ante,  p.  719 

EQUITABLE  ESTATE.— See  the  title  Trusts  and  Trustees. 

EQUITABLE  ESTOPPEL.— See  the  title  Estoppel. 

EQUITABLE   LEVY.— See  note  2. 

EQUITABLE  LIENS.— See  the  titles  Attorney  and  Client,  vol.  2,  d.  730, 
et  seq.;  Banks  and  Banking,  vol.  3,  p.  38;  Vendor's  Lien.  See,  i  ),  the 
title  Liens. 

EQUITABLE  MAXIMS.— See  the  title  Maxims. 

EQUITABLE  MORTGAGES.— See  the  titles  Chattel  Mortgages,  vol.  3, 
p.  741 ;   Mortgages  and  Deeds  of  Trust. 

EQUITABLE  SEPARATE  ESTATE.— See  the  title  Separate  Estate  of 
Married  Women. 

EQUITABLE  SET-OFF.— See  the  title  Set-Off,  Recoupment  and  Coun- 
terclaim. 

EQUITABLE  TITLE.— See  the  titles  Ejectment,  ante,  p.  695;  Equity; 
Trusts  and  Trustees.     As  to  liabilitv  to  execution,  see  the  title  Executions 

EQUITABLE  WASTE.— See  the  title  Waste. 

EQUITABLY.— See   note  3. 


bative  force  as  the  original  instrument, 
but  that  it  should  be  regarded  as  of  the 
same  class,  in  the  grades  of  evidence,  as 
to  written  and  parol,  and  primary  and 
secondary.  It  could  not  have  been  in- 
tended to  say  that  when  the  existence  of 
the  instrument  is  conceded,  but  a  question 
arises  as  to  some  particular  word  or  fig- 
ure, the  copy  would  be  as  convincing  as 
the  original."  Campbell  v.  Laclede  Gas 
Co.,  119  U.  S.  445,  449,  30  L.  Ed.  459.  See, 
generally,  the  titles  DOCUMENTARY 
EVIDENCE,  ante,  p.  431;  PUBLIC 
LANDS. 

1.  Equitable  assets. — In  Freedman's 
Savings,  etc.,  Co.  v.  Earle,  110  U.  S.  710. 
717,  28  L.  Ed.  301,  it  is  said:  "Ordinarily 
and  strictly,  the  term,  equitable  assets, 
applies  only  to  property  and  funds  belong- 
ing to  the  estate  of  a  decedent,  which  by 
law  are  not  subject  to  the  payment  of 
debts,  in  the  course  of  administration  by 
the  personal  representatives,  but  which 
the  testator  has  voluntarily  charged  with 
the  payment  of  debts  generally,  or  which, 
being  nonexistent  at  law,  have  been  crea- 
ted in   equity,  under  circumstances   which 
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fasten  upon  them  such  a  trust.    Adams  on 
Equity,  254." 

In  Backhouse  v.  Patton,  5  Pet.  160,  167, 
8  L.  Ed.  82,  it  is  said:  "In  Virginia,  the 
moneys  arising  from  the  sale  of  personal 
property  are  called  legal  assets,  in  the 
hands  of  an  executor  or  administrator; 
and  those  which  arise  from  the  sale  of 
real  property  are  denominated  equitable 
assets."  See,  also,  the  titles  EXECU- 
TORS AND  ADMINISTRATORS; 
MARSHALING  ASSETS  AND  SECU- 
RITIES. 

2.  Equitable  levy. — In  Miller  v.  Sherry, 
2  Wall.  237,  249,  17  L.  Ed.  827,  it  is  said: 
"The  filing  of  a  creditor's  bill  and  the 
service  of  process  creates  a  lien  in  equity 
upon  the  effects  of  the  judgment  debtor. 
It  has  been  aptly  termed  an  equitable 
levy."  See,  also,  the  title  CREDITORS' 
SUITS,  ante,  p.  22. 

3.  Equitable. — In  Tillson  v.  United 
States,  100  U.  S.  43,  25  L.  Ed.  54S,  where 
the  court  was  "authorized  and  directed  to 
*  *  *  ascertain,  determine,  and  ad- 
judge the  amount  equitably  due  said  firm, 
if  any,  for  such  loss  or  damage."  it  was  de- 
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EQUITIES. — As  to  assignment  subject  to  equities,  see  the  title  Assignments, 
vol.  2,  p.  580.  As  to  equities  against  bankrupt's  property,  see  the  title  Bank- 
ruptcy, vol.  2,  p.  894.  As  to  equities  between  parties  to  negotiable  paper,  see 
the  title  Bills,  Notes  and  Checks,  vol.  3,  p.  305,  et  seq. 


cided  that  "the  reference  was  made  to  the 
court,  as  a  court,  and  not  to  the  judges  as 
arbitrators.  The  determination  is  to  be 
made  according  to  the  fixed  rules  which 
govern  that  court  in  the  adjudication  of 
causes,  and  not  at  the  discretion  of  the 
judges.  The  same  principles  of  juris- 
prudence, and  the  same  statutory  regula- 
tions as  to  practice,  are  to  be  applied  here 
that  would  be  if  the  case  had  come  into 
the  court  under  its  general  jurisdiction. 
It    is    to    be    ascertained    and    determined 


what,  if  anything,  rs  due  the  claimants 
from  the  government,  according  to  the 
rules  of  law  applicable  to  the  settlement 
in  that  court  of  controversies  between  the 
government  and  its  citizens.  *  *  *  To 
our  minds  the  word  equitably  means  no 
more  than  that  the  rules  of  law  applicable 
to  the  case  shall  be  construed  liberally  in 
favor  of  the  claim-ants."  See,  also,  Mc- 
Clure  v.  United  States,  116  U.  S.  145,  149. 
29  L.  Ed.  572. 


EQUITY. 

BY  S.   BLAIR  FISHER. 

I.    Scope  of  Title,  809. 

II.    Definition,   Nature  and  Distinctions,   809. 
III.   Jurisdiction,   810. 

A.  Origin  and  Derivation,  810. 

B.  Office  and  Purpose,  811. 

1.  In  General,  811. 

2.  Adaptability  of   Equity   Proceedings   to   Particular   Cases,   812. 

C.  Preservation    of    Distinction   between    Law    and     Equity     in     Federal 

Courts,  812. 

D.  Jurisdiction  as  Affected  by  Existence  of  Adequate  Legal  Remedy,  815. 

1.  Rule  Stated,  815. 

2.  Rule  Construed  and  Applied,  818. 

a.  Purpose  of  Requirement,  818. 

b.  Tests  as   to    Existence    of    Adequate    Legal    Remedy    within 

Meaning  of  Rule,  818. 

(1)  Existence  of  Remedy  at  Adoption  of  Judiciary  Act  as 

Affording  Test,  818. 

(2)  Want   of   Remedy   as    Distinguished    from    Inability   to 

Obtain  Its  Fruits,  819. 

(3)  Remedy  at  Law  Must  Be  as  Practical  and  Efficacious 

as  in  Equity,  819. 

(4)  Necessity   for   Exhaustion  of   Legal   Remedy,   823. 

(5)  Effect  of  Loss  of  Remedy,  823. 

3.  Application  of  Rule  Dependent  on  Character  of  Case  as  Disclosed 

in  the   Pleadings,  823. 

4.  Retention,  for  All   Purposes,  of  Jurisdiction  Once  Acquired,  823. 

a.  General  Rule   Stated  and   Construed,  823. 

b.  Limitation  on  Rule,  825. 

5.  Objection  on  Ground  of  Existence  of  Adequate  Legal  Remedy,  825. 

a.  Time,   825. 

b.  Manner,  825. 

c.  Waiver  of  Objection,  825. 

E.  Jurisdiction  as  Dependent   upon  Amount   in   Controversy,   828. 

F.  Concurrent  Jurisdiction  of  Courts  of  Equity  and  Courts  of  Law,  828. 

1.  Concurrent  Jurisdiction  of  Federal  and   State  Courts,  828. 

2.  Effect  of  Statutes  Enlarging  or  Restricting  Jurisdiction  of  Courts 

of  Law,  828. 

3.  Concurrent   Jurisdiction   of   Particular   Matters,  828. 

4.  Retention  by  Court  First  Acquiring,  828. 

G.  Acquisition  and  Retention  of  Jurisdiction,  828. 

1.  Acquisition,    828. 

2.  Retention  of  Jurisdiction   Once  Acquired,  829. 

a.  Retention   for   Purpose  of  Affording  Full   Relief,   829. 

b.  Retention  by  Court  of  Concurrent  Jurisdiction  First  Acquir- 

ing, 829.  ' 
H.  Scope   and   Limitation  of   Jurisdiction,  829. 

1.  General  Rules  Determining  Extent  and  Controlling  Exercise,  820. 
a.  Governed  by  English  Chancery   Practice  as   Modified  by  Acts 
of  Congress  and   Rules  of  Federal  Courts,  829. 
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b.  Uncontrolled  by   State  Legislation   and   Uniform    Throughout 

the  State,  831. 

(1)  In  General,  831. 

(2)  Administration    of   Equitable    Relief   under   State    Stat- 

utes, 832. 

c.  Controlled  by  Fixed   Rules  and   Principles,  834. 

(1)  In   General,   834. 

(2)  Maxims,   835. 

d.  Limitation  According  to  Nature  of  Rights  Sought  to  Be  Pro- 

tected,  835. 

e.  Manner  of   Exercise,  837 

f.  Power  over  Property  beyond  Territorial  Jurisdiction,  by  Rea- 

son of  Jurisdiction  over  Person,  838. 

2.  As  to  Particular  Grounds  and   Subject  Matters,  840. 

a.  Acts  of  Public  Officers,  840. 

b.  Administration   of    Decedent's   Estates,   840. 

c.  Assignment  of   Dower,  840. 

d.  Boundaries,   840. 

e.  Charitable   Bequests   and  Trusts,  840. 

f.  Contribution  and  Exoneration,  841. 

g.  Conversion    and    Reconversion,    841. 
h.  Corporations,   841. 

i  Duress  and  Undue  Influence,  841. 

j.  Fiduciary   Relations,  Trusts  and   Powers,   841. 

k.  Fraud,   Accident   or   Mistake,    841. 

1.  Liens  and  Charges  on   Property,  841. 

m.  Lost   Instruments   and   Records,  841. 

n.  Multiplicity  of   Suits,  841. 

o.  Nuisances,  841. 

p.  Penalties  and  Forfeitures,  841. 

q.  Rights   of   Parties  under   Insurance    Policies,   841. 

r.  Separate  Estate  of  Married   Women,  841. 

s.  Waste,   841. 

t.  Wills,  841. 

3.  As  to  Remedies,  841. 

a.  Accounts  and   Accounting,  841. 

b.  Bills  of   Peace,   841. 

c.  Bills  Quia  Timet,  841. 

d.  Bills  of  Revivor,  841. 

e.  Creditors'    Suits,   841. 

f.  Discovery,   841. 

g.  Injunctions,  841. 

h.  Marshaling  Assets  and   Securities,  841. 

i.  Partition,    841. 

j.  Quieting  Title,  841. 

k.  Receivers,  841 

1.  Recovery   of   Damages,   841. 

m.  Relief   against   Judgments  and  Decrees,  842. 

n.  Rescission,   Cancellation   and   Reformation,   842. 

o.  Set-Off,    Recoupment    and    Counterclaim,    842. 

p.  Specific   Performance,  842. 

q.  Subrogation,  842 

r.  Suits    for   Alimony   or   Divorce,   842. 
1.  Enforcement  of   Orders   or   Decrees,  842. 

IV.   Laches  as  Affecting  Right  to  Relief  is  Equity.  842. 

V.    Venue,   842. 
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VI.    Parties,  842. 
VII.    Process,   842. 

VIII.    Pleading,   842. 

A.  General   Rules   Relating  to  Equity    Pleadings.   842. 

1.  Necessity  for  Appropriate   Pleadings,  842. 

2.  Necessity    for   Written    Pleadings,  843. 

3.  Construction  of  Pleadings,  843. 

B.  Bill,  843. 

1.  Definition  and   Classification  of   Bills  in   Equity   Generally,  843. 

a.  Definition,    843. 

b.  Classification.  844. 

2.  Original  Bill,  844. 

a.  Definition  and  Classification,  844. 

b.  Form,   Requisites  and   Sufficiency,  845. 

(1)  Address,   845. 

(2)  Allegations  as   to   Parties.   845. 

(3)  Allegations   of   Facts   Entitling   Complainant   to    Relief, 

846. 

(a)  Necessity,   846. 

aa.  General   Rule,  846. 

bb.  Title   or   Interest  of  Complainant,  847. 
cc.  Injury    to    Complainant,    847. 
dd.  Liability  of  Defendant  or  His  Interest  in  Sub- 
ject  Matter,   847. 
ee.  Excuse    for   Laches,   848. 
ff.  Inadequacy  of  Legal   Remedy,  848. 
gg.  Offer  to  Do  Equity,  849. 

(b)  Manner  and   Sufficiency.   84(). 
aa.  In    General.   849. 

bb.  Definiteness  and   Certainty.  850. 

(aa)   Degree  of   Certainty   Required,   850. 
(bb)   Facts     and      Not     Conclusions     to      Be 

Pleaded.   850. 
(cc)   Allegations    of     Ultimate     Facts      Suffi- 
cient.  850. 
cc.  Impertinence,  851. 
dd.   Multifariousness,  851. 

(c)  Bills   with   Double   Aspect.  851. 

(4)  Charging   Part   of    Bill    Not    Essential     under    Present 

Equity   Rules.   852. 

(5)  Praver  'for   Relief.  852. 
(a) 'In   General,  852. 

(b)  Effect   of   Prayer   for  General    Relief,   852. 

(c)  Prayer   for   Alternative   Relief.   854. 

(6)  Prayer   for  Process,  855. 

c.  Verification,  855. 

d.  Filing,   855. 

e.  Objections   to   Bill.  855. 

f.  Amendment  of  Bill,  855. 

3.  Supplemental    Ih'lls.   £?<>. 

C.  Pleadings   in   Defense,  857. 

1.  In   General.  857. 

2.  Demurrer,  858. 

3.  Plea.  858. 

a.  Definition.    Nature  and   Functions,  858. 
(1)    Definition.   858. 
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(2)    Nature  and   Functions,  858. 

b.  Classification,  859. 

(1)  Pleas  in  Abatement,  859. 

(2)  Pleas  in   liar,  859. 

c.  Filing,   860. 

d.  Requisites  and   Sufficiency.  860. 

(1)  Allegation  of  Facts  Relied  on  as  Bar  to  Suit,  860. 

(a)  Necessity     for    Distinct     Allegations     of    Issuable 

Facts,  860. 

(b)  Should  Allege  Matters  of  Fact  and  Not  Conclusions 

of  Law,  861. 

(c)  Should  Not  Contain  More  Defenses  than  One,  861. 

(2)  Certificate  of  Counsel  and  Affidavit  of  Defendant,  862. 

(3)  Effect    Upon     Plea    of    Answer    Extending    to    Same 

Matter,  862. 

(4)  Necessity    for    Accompanying   Answer,   862. 

e.  Effect  as  Evidence,  862. 

f.  Disposition  of    Plea,  862. 
4.  Answer,  862. 

a.  Nature   and   Purpose,  862. 

b.  Necessity,  863. 

(1)  In  General,  863. 

(2)  Answer  in   Support  of  Plea,  863. 

(3)  Supplemental    Answer,   863. 

c.  Filing  and  Withdrawal  of  Answer,  864. 

(1)  Time  of  Filing,  864. 

(2)  Effect  of  Failure  to  File  within   Proper  Time,  864. 

(3)  Withdrawal    of   Answer,   865. 

d.  Defenses   Properly   Set  Up  by  Answer,  865. 

e.  Form,  Requisites  and  Sufficiency.  865. 

(1)  Reservation   of   Exceptions   to   Bill,  865. 

(2)  Answers  to   Matters  of   Bill,  865. 

(a)  Duty   to  Defendant  to  Answer  Fully,  865. 

(b)  Necessity  for  Positive  and  Certain  Averments,  866. 
aa.   When    Positive  Answer  Required,  866. 

bb.  Averments  as  to  Defendant's   Belief    or    Igno- 
rance of  Facts,  866. 
cc.  Must  Be  Certain  and  Not  Evasive,  866. 

(c)  Must  Aver  Facts  and  Not  Conclusions  of  Law,  867. 

(d)  Impertinence,  867. 

(3)  General  Traverse,  867. 

(4)  Verification,   868. 

(a)  Necessity,  868. 

(b)  Effect  upon  Admissibility  and    Weight   of  Answer 

as  Evidence,  868. 

f.  Waiver  of  Objections  to  Answer,  868. 

g.  Procedure  by  Plaintiff  on  Coining  in  of  Answer,  868 

(1)  In   General,   868. 

(2)  Exceptions   to  Answer,  868. 

(a)  When  Proper.  868. 

(b)  Effect  of  Failure    to    Except  within   Proper  Time, 

869. 

(c)  Hearing  and  Determination  of  Exceptions,  869. 
aa.   Setting    Down    for    Hearing.   869. 

bb.    Kli'cvt    of    Allowance.   870. 
cc.   Procedure    Where    Answer     Adjudged     Suffi- 
cient. 870. 
h.   Amendment   of   Answer,  870. 
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i.  Operation  and   Effect  of  Answer,  870. 

(1)  As     Raising     Presumption    of    Abandonment    of    De- 

murrer, 870. 

(2)  As  Curing  Omission  in  BiH,  870. 

(3)  Admissions  by   Answer,  870. 

(a)  In  General,  870. 

(b)  Denial   of   the   Law    Ineffective  as  against   Admis- 

sion of  Facts,  871. 

(c)  Evasive  Answers,  871. 

(d)  As  to  Matters  Which  Answer  Neither  Denies  nor 

Avoids,  871. 

(4)  Answer  as  Evidence,  872. 
D.  Replication,  872. 

1.  To  Plea,  872. 

a.  Right  to  File,  872. 

b.  Filing  and   Withdrawal,  872. 

(1)  Time  of  Filing — Effect  of    Failure  to    File  in    Proper 

Time,  872. 

(2)  Withdrawal,  872. 

c.  Duplicity  as  Vitiating  Replication,  872. 

d.  Determination  of   Issue,  872. 

2.  To  Answer,  872. 

a.  Special  Replication  Abolished,  872. 

b.  Right  to  File  General  Replication,  873. 

c.  Effect,  873. 

d.  Time  of  Filing,  873. 

e.  Effect  of  Failure  to  File,  873. 

f.  Requisites  and    Sufficiency,  873. 

g.  Determination  of   Issue   Raised  by  Replication,  875. 

IX.   Hearing  and  Determination,   875. 

A.  Procedure  as  Dependent  Upon  Manner  in  Which  Case  Presented  for 
Consideration,   875. 

1.  Where  Plea  Set   Down    for  Argument,  875. 

a.  In  General,  875. 

b.  Object  and  Effect  of  Setting  Down  Plea  for  Argument,  875. 

c.  Order  of   Argument,   876. 

d.  Procedure  upon  Determination  as  to  Sufficiency  of  Plea,  876. 

(1)  Where  Plea  Allowed,  876. 

aa.  Right  of   Plaintiff  to  Amend   Bill,  876. 
bb.  Right  to  File  Replication,  876. 
cc.  Costs   on   Allowance,   876. 

(2)  Where  Plea  Overruled,  876. 

aa.  Duty  of   Defendant  to  Answer,  876. 
bb.  Costs  on  Overruling.  877. 

(3)  Saving  Benefit  of  Plea  or  Ordering  Same  to  Stand  for 

Answer,  877. 

2.  On  Replication  to  Plea,  877. 

a.  In  General,  877. 

b.  Matters  Put  in  Issue,  878. 

c.  Examination   of   Witnesses,   878. 

d.  Determination   of   Issue   and   Effect   Thereof,  878. 

(1)  Effect  of  Establishment  of  Plea,  878. 

(a)  Former  Practice,  878. 

(b)  Under   Present    Rules  of   Equity   Practice,   879. 

(2)  Effect  of  Finding  against  Defendant.  880. 
(a)    Right  to  Take  Bill  Pro  Confesso,  880. 
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(b)  Allowance  of  Answer,  880. 

(c)  Right   of    Complainant   to    Discovery,    880. 

3.  Where  Case  Set  Down  for  Hearing  on  Bill  and  Answer,  881. 

a.  Right  to  Set  Down  for  Hearing,  881. 

b.  Effect,  881. 

4.  On  Replication  to  Answer,  882. 

a.  In  General,  882. 

b.  Effect  as   Putting   Cause  at   Issue,  882. 

c.  Right  to  Take  Testimony,  882. 

B.  Form  of  Trial,  882. 

1.  Power  of  Court  to  Decide  Both  Facts  and  Law,  882. 

2.  Issues  to  Jury,  882. 

3.  Reference   to   Arbitrators,   Auditors   or   Referees,  882. 

C.  Evidence,  882. 

1.  In  General,  882. 

2.  Presumptions  and  Burden  of  Proof,  883. 

3.  Correspondence  of  Allegata  and  Probata,  883. 

4.  Taking  Testimony  and  Examining  Witnesses,  884. 

a.  Right  to  Examine  Witnesses,  884. 

b.  Time   for  Taking  Testimony,  884. 

c.  Manner  of  Examination,  885. 

5.  Pleadings  as  Evidence,  886. 

a.  Bill,  886. 

b.  Plea,  886. 

c.  Answer,  886. 

(1)  Where   Case   Heard   on   Bill   and   Answer.   8S6. 

(2)  Where  Case  Heard   on  Issue  Joined  by  Replication 

Answer,   886. 

(a)  Unsworn   Answer,  886. 

(b)  Sworn   Answer,   886. 

aa.  General   Rule   as   to   Admissibility  and    Conclu- 
siveness, 886. 
bb.  Effect  of  Waiver  of  Oath  by  Complainant,  888. 
(aa)   In  Absence  of  Statute  or  Rule  Allowing 

Such   Waiver,   888. 
(bb)   Under     Equity      Rule      Allowing      Such 
Waiver,  889. 
cc.  Limitations  of  General   Rule   as  to  Admissibil- 
ity and    Effect,   889. 
(aa)   In   General,   889. 

(bb)   Answer   Must   Be  Responsive  to  Allega- 
tions of  Bill.  889. 
(cc)   Effect   of  Denial    upon    Belief  as   Distin- 
guished from  Positive  Denial.   890 
(dd)   Effect    of    Positive    Answer    Respecting 
Matters      Not      within      Defendam's 
Personal   Knowledge,  890. 
(ee)   Effect  of  Equivocal   or   Evasive  Denials, 
891. 

(c)  Answers  of  Codefendants,  891. 

aa.  Answer  of  '  >ne  Defendant  as  Evidence  against 

Codefendant,    891. 
bb.  Answer  of  One  Defendant  as  Evidence  in  Be- 
half of  Codefendant,  892. 
X.    Decree,  892. 

XI.    Rehearing,  892. 

XII.   Review  on  Appeal,  892. 
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CROSS    REFERENCES. 

See  the  titles  Abatement,  Revival  and  Survival,  vol.  1,  p.  12;  Accounts 
and  Accounting,  vol.  1,  p.  70;  Actions,  vol.  1,  p.  96;  Amendments,  vol. 
1,  p.  288;  Appeal  and  Error,  vol.  1,  p.  333;  Appearances,  vol.  2,  p. 
429;  Arbitration  and  Award,  vol.  2,  p.  464;  Banks  and  Banking,  vol. 
1,  p.  1;  Bill  of  Review,  vol.  3,  p.  244;  Bonds,  vol.  3,  p.  382;  Bound- 
aries, vol.  3,  p.  461 ;  Charities,  vol.  3,  p.  675 ;  Chattel  Mortgages,  vol. 
3,  p,  699;  Civil  Rights,  vol.  3,  p.  814;  Compromise  and  Settlement,  vol. 

3,  p.  980;  Conflict  of  Laws,  vol.  3,  p.  1020;  Consolidation  of  Actions, 
vol.  3,  p.  1096;  Constitutional  Law,  vol.  4,  p.  1;  Contempt,  vol.  4,  p. 
531;  Continuances,  vol.  4,  p.  543;  Contracts,  vol.  4,  p.  552;  Contribution 
and  Exoneration,    vol.    4,    p.    595 ;    Conversion    and    Reconversion,    vol. 

4,  p.  599;  Copyright,  vol.  4,  p.  603;  Corporations,  vol.  4,  p.  621;  Costs, 
vol.  4,  p.  802 ;  Courts,  vol.  4,  p.  861 ;  Creditors'  Suits,  ante,  p.  25 ;  Cross 
Bills,  ante,  p.  133;  Demurrers,  ante,  p.  293;  Depositions,  ante,  .p.  321;  Dis- 
covery, ante,  p.  350;  Dismissal,  Discontinuance  and  Nonsuit,  ante,  p.  356; 
'■jECTMENT,  ante,  p.  695;  Election  of  Remedies, -ante,  p.  719;  Estoppel;  Evi- 
dence; Executors  and  Administrators;  Filing  Pleadings  and  Papers;  For- 
eign Judgments,  Records  and  Judicial  Proceedings;  Fraud  and  Deceit; 
Fraudulent  and  Voluntary  Conveyances;  Gambling  Contracts;  Illegal 
Contracts;  Injunctions;  Interpretation  and  Construction;  Intervention; 
[ssues  to  Jury;  Judgments  and  Decrees;  Judicial  Sales;  Jurisdiction; 
[ury;  Laches;  Legal  Conclusions;  Limitation  of  Actions  and  Adverse 
Possession;  Lis  Pendens;  Lost  Instruments  and  Records;  Mandate  and 
Proceedings  Thereon;  Marshaling  Assets  and  Securities;  Maxims;  Mis- 
take and  Accident  ;  Mortgages  and  Deeds  of  Trust  ;  Motions  ;  Multi- 
fariousness; Multiplicity  of  Suits;  Nuisances;  Open  and  Close;  Order  of 
Proof;  Orders  of  Court;  Parties;  Partition;  Penalties  and  Forfeitures; 
Pleading;  Presumptions  and  Burden  of  Proof;  Privileged  Communica- 
tions; Quieting  Title;  Records;  Reference;  Rehearing;  Rescission,  Can- 
cellation and  Reformation;  Rules  of  Court;  Separate  Estate  of  Married 
Women  ;  Set-Off,  Recoupment  and  Countercliam  ;  Specific  Performance  ; 
Subrogation;  Summons  and  Process;  Tender;  Trial;  Trusts  and  Trustef-  : 
United  States;  Usury;  Variance;  Vendor  and  Purchaser;  Venue;  Waste; 
Wills  ;  Witnesses. 

I.    Scope  of  Title. 

In  this  title  it  is  intended  to  treat  of  equity  jurisdiction,  its  origin,  derivation, 
office  and  purpose,  and  the  general  rules  governing  its  acquisition  and  exercise,  and 
also  to  treat  generally  the  subject  of  pleading  and  practice  in  courts  of  equity. 
For  a  full  treatment  of  the  jurisdiction,  pleading  and  practice  in  particular  pro- 
ceedings for  equitable  relief,  see  the  appropriate  titles.  For  the  maxims  govern- 
ing courts  of  equity  see  the  title  Maxims.  As  to  parties  in  proceedings  in  equity, 
see  the  title  Parties. 

II.    Definition,  Nature  and  Distinctions. 

Definition. — It  would  seem  that  in  every  instance  in  which  the  United  States 
supreme  court  have  expounded  the  phrase,  "proceedings  in  equity,"  with  refer- 
ence to  the  exercise  of  the  judicial  powers  of  the  courts  of  the  United  States,  they 
will  be  found  to  have  interpreted  such  phrase  as  meaning  the  administration,  with 
reference  to  equitable  as  distinguished  from  legal  rights,  of  the  equity  law  as 
defined  and  enforced  by  the  court  of  chancery  in  England.1 

1.    Proceedings  in  equity  defined. —  Fenn  648,   8   L-    Ed.   532;    Root   v.    Railway   Co., 

V.  Holme,  21  How.  481,  16  L.  Ed.  19S;  Bar-  105  U.  S.  189,  26  L.  Ed.  975. 

ber  v.  Barber,  21  How.  582,  16  L.  Ed.  226;  "By    the    language    of    the    constitution 

Irvine    v.    Marshall.    20    How.    55*.    15    L.  it  is  expressly  declared  (art.  3d,  §  :2.  clause 

I'd.   994:    Parsons   v.    Bedford,   3   Pet.    4::::,  1),   that   the  judicial   power   of   the   United 

7    L    Ed.    732;    Boyle   v.    Zacharie,    6    Pet.  States    shall    extend    to    all    cases    in    law 
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Nature  of  Suit  in  Equity. — A  suit  in  equity  has  been  held  not  to  be  a  pro- 
ceeding in  rem  properly  so  called.  It  does  not  purport  to  summon  or  invite,  by 
notice  or  otherwise,  all  the  world  to  come  in,  so  far  as  there  are  any  adverse  in- 
terests. It  is  more  personal  even  than  the  common  law,  and  works  out  its  decrees 
by  orders  to  the  defendants,-  and,  of  course,  the  adjudication  in  such  a  suit  does 
not  conclude  strangers.3 

As  to  the  preservation  of  the  distinction  between  law  and  equity  in  the 
federal  courts,  see  post,  "Preservation  of  Distinction  between  Law  and  Equity  in 
Federal  Courts,"  III,  C. 

III.    Jurisdiction. 

A.     Origin   and  Derivation. — The  equity  jurisdiction  of  the  courts  of  th 
United  States  is  derived  and  adopted  from  the  equity  jurisdiction  of  En<dand. 


and  equity  arising  under  the  constitution, 
tin-  laws  of  the  United  States,  and  trea- 
ties made  under  their  authority.  By  the 
statute  which  organized  the  judiciary  of 
the  United  States,  it  is  provided,  that  the 
circuit  courts  shall  have  jurisdiction  of 
suits  of  a  civil  nature  'at  common  law  or 
in  equity.'  (Vide  1  Stat,  at  L.,  p.  78,  § 
11.)  In  the  interpretation  of  these 
clauses  of  the  constitution  and  the  statute, 
this  court  has  repeatedly  ruled,  that  by 
cases  at  common  law  are  to  be  under- 
stood suits  in  which  legal  rights  are  to 
be  ascertained  and  determined,  in  con- 
tradistinction to  those  where  equitable 
rights  alone  are  recognized,  and  equitable 
remedies  are  administered.  (Parsons  v. 
Bedford,  3  Pet.  433,  447,  7  L.  Ed.  732,  and 
Robinson  v.  Campbell,  3  Wheat.  212,  4 
L.  Ed.  372.)  That  by  cases  in  equity  are 
to  be  understood  suits  in  which  relief  is 
sought  according  to  the  principles  and 
practice  of  the  equity  jurisdiction,  as 
established  in  English  jurisprudence. 
(Vide  the  case  of  Robinson  v.  Campbell, 
just  cited,  and  the  United  States  v.  How- 
hind,  4  Wheat.  108,  4  L-  Ed.  526.)"  Irvine 
v.  Marshall,  20  How.  558,  15  L.  Ed.  094. 
See  post,  "Origin  and  Derivation,"  III,  A. 
And  see  the  title  COMMON  LAW,  vol. 
::.  p.  961. 

Test  as  to  whether  proceeding  a  suit 
in  equity  or  action  at  law. — "It  would  be 
difficult,  and  perhaps  impossible,  to  state 
.in}-  general  rule  which  would  determine, 
in  all  cases,  what  should  be  deemed  a 
suit  in  equity  as  distinguished  from  an 
netion  at  law;  for  particular  elements  may 
(nttr  into  consideration  which  would  take 
the  matter  from  one  court  to  the  other; 
but  this  may  be  said,  that,  where  an 
netion  is  simply  for  the  recovery  and  pos- 
sion  of  specific  real  or  personal  prop- 
erty, or  for  the  recovery  of  a  money  judg- 
ment, the  action  is  one  at  law.  An  action 
fur  the  recovery  of  real  property,  in- 
cluding damages  for  withholding  it.  has 
always  been  of  that  class."  Per  Field,  J., 
in  Whitehead  v.  Shattuck,  138  U.  S.  1  16, 
34    L.    Ed.    873. 

2.     Not    a    proceeding    in    rem    properly 

speaking. — Pardee   v.    Aldridge,    189    U.    S. 

I,    47    L.    Ed.    883.      See    post,    "Manner 

Exercise,"   IIT,  H,  1,  e.     And  see,  gen- 


erally, the  title  JUDGMENTS  AND  DE 
CREES. 

3.  Decree  not  conclusive   on  strangerr 

—Pardee  v.  Aldridge,  189  U.  S.  429,  47  L 
Ed.  883.  See,  generally,  the  title  RF: 
ADJUDICATA. 

4.  Derived  from  equity  jurisdiction  cf 
England.— Dodge  v.  Woolsey,  18  How 
331,  15  L  Ed.  401;  Fenn  v.  Holme,  21 
How.  481,  16  L  Ed.  198;  Pennsylvania 
v.  Wheeling,  etc..  Bridge  Co.,  13  How. 
519,  14  L  Ed.  249;  Thompson  v.  Railroad 
Companies,  6  Wall.  134,  18  L  Ed.  765- 
Vattier  v.  Hinde,  7  Pet.  252,  8  L  Ed.  675; 
Robinson  v.  Campbell,  3  Wheat.  212,  4 
L.  Ed.  372;  Van  Norden  v.  Morton,  99 
U.  S.  378,  380,  25  L  Ed.  453;  Root  v.  Rail- 
way  Co.,   105   U.   S.   189.  26   L   Ed.  975. 

The  act  for  regulating  processes  in  the 
courts  of  the  United  States  provides  that 
the  forms  and  modes  of  proceeding  in 
courts  of  equity,  and  in  those  of  admiralty 
and  maritime  jurisdiction,  shall  be  ac- 
cording to  the  principles,  rules  and  usages 
which  belong  to  courts  of  equity  and  to 
courts  of  admiralty,  respectively,  as  con- 
tradistinguished from  courts  of  common 
law,  subject,  however,  to  alterations  by 
the  courts,  etc.  This  act  has  been  gen- 
erally understood  to  adopt  the  principles, 
rules  and  usages  of  the  court  of  chancery 
of  England.  Vattier  v.  Hinde,  7  Pet.  252 
8  L.   Ed.  675. 

Principles  of  equity  exist  independently 
of  and  anterior  to  congressional  legis- 
lation,— "It  is  a  mistake  to  suppose  that 
for  the  determination  of  equities  and 
equitable  rights  we  must  look  only  to  the 
statutes  of  congress.  The  principles  of 
equity  exist  independently  of  and  anterior 
to  all  congressional  legislation,  and  the 
statutes  are  either  annunciations  of  those 
principles  or  limitations  upon  their  appli- 
cation in  particular  cases."  United  States 
7'.  Detroit  Timber,  etc.,  Co.,  200  U.  S.  321, 
50  L  Ed.  499. 

For  an  account  of  the  origin  of  the 
court  of  chancery  in  Pennsvlvania.  see 
The  Case  of  the  Court  of  Chancery  in 
Pennsylvania,  1  Dall.  appx.,  489.  And 
see,  also,  Wharton  v.  Morris,  l  Dall.  125, 
i  L.  Ed.  65. 
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and  is  vested  as  a  part  of  the  judicial  power  of  the  United  States,  in  its  courts  by 
the  constitution,"  and  acts  of  congress  in  execution  thereof.6  It  is  independent  of 
the  local  law  of  any  state,7  and  it  is  no  objection  to  such  jurisdiction  of  the 
United  States  courts  that  there  is  a  remedy  under  the  local  law.8 

B.  Office  and  Purpose— 1.  In  General.— It  is  the  very  office  of  the  prin- 
ciple of  equity  to  supply  defects  in  the  law,9  and  the  fact  that  there  is  no  redress 
at  law,  or  that  such  remedy  is  inadequate,  will,  as  a  general  principle,  furnish  a 
sufficient  reason  for  the  interposition  of  the  equitable  powers  of  the  court.10 


5.  Provision  of  United  States  consti- 
tution, art.  3,  §  2,  as  to  jurisdiction. — Fon- 
tain  v.  RaveneL  17  How.  369,  15  L.  Ed. 
30;  Irvine  v.  Marshall,  20  How.  558,  15  L. 
!Cd.  994;  Neves  v.  Scott,  13  How.  268,  14 
L-  Ed.  140;  Pennsylvania  v.  Wheeling. 
etc.,  Bridge  Co.,  13  How.  519,  14  L.  Ed. 
249;  Noonan  v.  Lee,  2  Black  499,  17  L. 
Ed.  278;  Virginia  Coupon  Cases,  114  U. 
S.  311,  29  L.  Ed.  200;  McConihay  v. 
Wright,  121  U.  S.  201,  30  L-  Ed.  932; 
Mississippi  Mills  v.  Cohn,  150  U.  S.  202, 
37  L.   Ed.  1052. 

For  a  further  treatment  of  this  consti- 
tutional provision,  see  the  titles  CON- 
STITUTIONAL LAW,  vsl.  4,  p.  1; 
COURTS,  vol.   4,  p.   861. 

6.  Acts  of  congress  in  execution  of  con- 
stitutional  provision. — McConihay  v. 
Wright,  121  U.  S.  201,  30  L  Ed.  932; 
Mississippi  Mills  v.  Cohn,  150  U.  S.  202, 
37  L-  Ed.  1052;  Robinson  v.  Campbell,  3 
Wheat.  212,  4  L.  Ed.  372;  Fenn  v.  Holme, 
21  How.  481.  16  L.  Ed.  198;  Neves  v. 
Scott,  13  How.  268,  14  L.  Ed.  140;  Fitch 
v.  Creighton,  24  How.  159,  16  L.  Ed.  596; 
Xoonan  v.  Lee,  2  Black  499,  17  L.  Ed.  278. 

Power  conferred  on  circuit,  district  and 
supreme  courts. — Congress  has  the  power 
to  establish  circuit  and  district  courts,  in 
any  and  all  the  states  of  the  Union,  and 
to  confer  on  them  equitable  jurisdiction, 
in  cases  coming  within  the  constitution; 
it  falls  within  the  express  words  of  the 
constitution.  Livingston  v.  Story,  9  Pet. 
632.   9    L-    Ed.   255. 

Congress  has  duly  conferred  the  judi- 
cial power  provided  for  by  the  consti- 
tution upon  all  circuit  courts,  and  the 
same  power  is  granted  by  the  constitu- 
tion to  the  supreme  court  as  an  appellate 
tribunal.  Neves  v.  Scott,  13  How.  268, 
14  L-  Ed.  140. 

By  the  statute  which  organized  the  judi- 
ciary of  the  United  States,  it  is  provided 
that  the  circuit  courts  shall  have  juris- 
diction of  suits  of  a  civil  nature  "at  com- 
mon law  or  in  equity."  (l  Stat,  at  L.  p. 
78,  §  11.)  Irvine  v.  Marshall,  20  How. 
558,  15  L  Ed.  994.  See  the  title 
COURTS,  vol.   4,   p.   861. 

7.  Independent  of  local  laws  of  states. 
— Dodce  v.  Woolsey,  18  How.  331,  15  L. 
Ed.  401;  Rich  v.  Braxton,  158  U.  S.  375, 
39    I..    Ed.  1022. 

Not  subject  to  restraint  or  limitation 
by  state  statutes. — See  post,  "Uncontrolled 
bv  State  Legislation,  and  Uniform 
Throughout    the    Stale-."    Ill,    II.    1.   b. 

As  to  effect  of  state  laws  abolishing  dis- 


tinctions between  law  and  equity,  sec  post, 
"Preservation  of  Distinction  between  Law 
and  Equity  in  Federal  Courts,"  III,  C. 

8.  No  objection  to  federal  jurisdiction 
that  there  is  remedy  under  local  law. — 
See  post.  "Administration  of  Equitable 
Relief  under  State  Statutes,"  III,  H,  l,  b, 
(2). 

9.  Office  of  equity  is  to  supply  defects 
in  the  law.— Ex  parte  Boyd,  105  U.  S. 
647,  26  L.  Ed.  1200.  See  post,  "Jurisdic- 
tion as  Affected  by  Existence  of  Ade- 
quate Legal  Remedy,"  III,  D. 

"Its  action  is  on  equitable  rights,  by 
equitable  remedies;  or  legal  rights  for 
which  the  law  provides  no  remedy  (Par- 
sons v.  Bedford,  3  Pet.  433,  447,  7  L.  Ed. 
732),  or  none  so  adequate  as  equity,  so 
beneficial  or  complete.  Osborn  v.  Bank, 
9  Wheat.  738,  6  L  Ed.  204."  Brent  v. 
Bank,  10  Pet.  596,  9     L   Ed.   547. 

10.  Want   of   legal    redress  ground   for 
interposition   of   equity. — Fowler   v.    Lind- 
sey,   3   Dall.   411,   1   L   Ed.   658.     See   post 
"Rule  Stated,"  III,  D,  1. 

Power  to  correct  mistakes,  injustice  and 
wrong  in  judicial  and  executive  action. 
— "There  has  always  existed  in  the  courts 
of  equity  the  power  in  certain  classes  of 
cases  to  inquire  into  and  correct  mistakes, 
injustice,  and  wrong  in  both  judicial  and 
executive  actions,  however  solemn  the 
form  which  the  result  of  that  action  may 
assume,  when  it  invades  private  rights"; 
and  by  virtue  of  this  power  the  final  judg- 
ments of  courts  of  law  have  been  an- 
nulled or  modified,  and  patents  and  other 
important  instruments  issuing  from  the 
crown,  or  other  executive  branch  of  the 
government,  have  been  corrected  or  de- 
clared void,  or  other  relief  granted." 
Johnson  v.  Tov/nsley,  13  Wall.  72,  20  L. 
Ed.  485.  See  the  titles  JUDGMENTS 
AND  DECREES;  PUBLIC  LANDS. 

As  to  the  rules  and  principles  control- 
ling the  exercise  of  such  powers,  see  post, 
"Controlled  by  Fixed  Rules  and  Princi- 
ples." 111.  H.  1,  c. 

As   to   the  limitation   of  equity  jurisdic- 
tion   to    the    protection    of    certain    rights, 
see    post,    "Limitation    According    to    Na 
ture   of   Rights    Sought   to    lie   Protected," 
1M.  II.  1.  <1_ 

Eauity  will  interfere  only  where  it  can 
do  justice  to  both  sides. — "As  to  the 
equitable  power  of  the  court,  we  are 
often,  for  the  sake  of  right,  obliged  to 
introduce  a  chancery  relief;  but  it  is  only 
in  cases  where  we  can,  by  such  an  inter- 
ference, do  justice  to  both   sides;   never  to 
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2.  Adaptability  of  Equity  Proceedings  to  Particular  Casks. — To  accom- 
plish the  object  for  which  the  court  of  equity  was  created,  it  l.as  the  power  to 
adapt  its  proceedings  to  the  exigency  of  each  particular  case,11  and  to  meld  its 
decrees  so  as  to  give  appropriate  relief  to  all  cases  within  its  jurisdiction.12 
Equity  looks  through  forms  to  substance,13  and  will  make  that  party  immedi- 
ately liable,  who  is  ultimately  liable  at  law.14 

C.  Preservation  of  Distinction  between  Law  and  Equity  in  Federal 
Courts. — The  constitution  of  the  United  States  and  the  acts  of  congress  recognize 
and  establish  the  distinction  between  law  and  equity,15  and  such  distinction  must  be 


aid  one  man  at  the  expense  of  another." 
Williams  v.  Paschall,  4  Dall.  284.  1  L.  Ed. 
835. 

Three  classes  or  kinds  of  equity  juris- 
diction.— "Jurisdiction  in  chancery  is  in- 
herent and  original,  comprehending  now 
almost  every  exigency  of  human  disagree- 
ment, for  which  there  is  not  an  adequate 
remedy  at  law.  Or  it  is  statutory,  mean- 
ing a  new  power  from  legislation  for  the 
court  to  act  upon  particular  subjects  of 
a  like  kind,  as  occasions  for  doing  so 
may  occur.  Examples  of  this  statutory 
jurisdiction  are  the  43d  of  Elizabeth, 
called  the  Statute  of  Charities.  The  act 
known  as  Sir  Samuel  Romilly's,  giving  a 
summary  remedy  in  cases  of  breach  of 
trust  for  charitable  uses.  And  another  is 
the  trustee  act  of  Sir  Edward  Sugden,  for 
amending  the  laws  respecting  convey- 
ances and  transfers  of  estate  and  funds 
vested  in  trustees  and  mortgagees,  and 
for  enabling  the  courts  of  equity  to  give 
effect  to  their  decrees  and  orders  in  cer- 
tain cases.  Or,  the  jurisdiction  in  equity 
is  extraordinary,  as  when  a  statute  per- 
mits persons  to  present  petitions  to  the 
chancellor  for  relief  in  private  affairs, 
when  the  petitioner  cannot  get  relief  by 
the  ordinary  course  of  law,  or  from  the 
inherent  power  of  a  court  of  chancery. 
Cruise,  in  his  Title  33,  c.  11,  says,  they 
are  termed  real  estate  acts,  and  that  it 
is  a  conveyance  or  settlement  of  lands  or 
hereditaments,  made  under  the  immedi- 
ate sanction  of  Parliament,  in  cases 
where  the  parties  are  not  capable  of  sub- 
stantiating their  agreements  without  the 
aid  of  the  legislature,  and  where  the 
carrying  such  agreements  into  effect 
is  evidently  beneficial  to  the  parties.  In 
these  cases,  it  must  also  be  recollected 
that  the  chancellor  acts  summarily,  ex 
parte,  upon  the  petition  of  the  partv  seek- 
ing relief.  Upon  such  petitions  orders  are 
given,  as  contradistinguished  from  de- 
crees in  suits  by  bill  filed.  The  last  are 
his  judgments  upon  the  matters  in  con- 
troversy between  the  parties  before  the 
court;  the  other  being  orders  in  con- 
formity with  whatever  may  be  the  legis- 
lative direction  and  intent  in  any  particu- 
lar case.  Whatever,  however,  the  chan- 
cellor does  in  either  case,  he  does  as 
court  of  chancery.  It  will  stand  as  his 
judgment,  when  it  has  been  dune  within 
the  jurisdiction  conferred,  until  it  has 
been  set  aside  upon  motion;  as  his  de- 
crees  do,   until    they   have   been    set    aside 


by  a  bill  of  review."     Williamson  v.  Berry, 
8   How.   495,    12   L.   Ed.    1170. 

11.  Adaptability  of  proceedings  to  exi- 
gency of  each  case — Neale  v.  Neales,  9 
Wall.   1,   19   L.   Ed.   590. 

12.  Decrees  so  moulded  as  to  give  appro- 
priate relief. — .Missouri,  etc.,  Trust  Co.  v. 
Krnmseig,  172  U.  S.  351,  43  L.  Ed.  474; 
Brine  v.  Insurance  Co..  96  U.  S.  627.  24 
L.  Ed.  858.  See,  generally,  the  title 
JUDGMENTS    AND    DECREES. 

13.  Looks  through  forms  to  substance. 
— Texas  v.  Hardenberg,  10  Wall.  68,  19  L. 
Ed.  839;  United  States  v.  Detroit  Timber. 
etc.,  Co.,  200  U.  S.  321,  50  L.  Ed.  499 
Kneeland  v.  American  Loan,  etc..  Co.. 
138  U.  S.  509,  34  L.  Ed.  1C52.  See  the 
title   MAXIMS. 

"It  is  a  peculiar  excellence  in  chan 
eery,  on  many  occasions,  that  it  goes 
behind  writings,  and  even  sealed  instru- 
ments and  judgments,  to  ascertain  how 
the  original  transaction  stood,  and  what 
were  its  true  obligations,  in  order  to  en- 
force them."  United  States  v.  Price,  9 
How.     S3.  13  L.  Ed.  56. 

14.  Makes  immediately  liable  parties 
ultimately  liable  at  law. — Riddle  v.  Mande- 
ville,  5  Cranch  322.  3  L.  Ed.  114. 

15.  Distinction  recognized  and  estab- 
lished by  constitution  and  acts  of  con- 
gress.— Thompson  v.  Railroad  Companies, 
6  Wall.  134,  18  L.  Ed.  765;  Bennett 
Butterworth.  11  How.  669,  13  L  Ed.  859; 
Neves  v.  Scott,  13  How.  268.  14  L.  Ed. 
140;     McFaul    v.     Ramsey,    20     How     : 

15    L    Ed.    1010;    Green    v.    Creighton. 
How.   90,   16  L.   Ed.  419;    Ex  parte   Boyd, 
105    U.    S.    647.    26    L.    Ed.    1200;    Scott    V. 
Neelv,  140  U-  S.  106,  35  L.   Ed.  358;  Ca 
V.    Allen.    149    U.    S.    451,    37    L.    Ed.    804; 
Black  v.  Jackson,  177  U.  S.  349,  44  L   Ed. 
801;    Lantry    v.    Wallace,    182    U.    S.    536, 
45    L.    Ed.    1218.     See    the   title    CONSTI- 
TUTIONAL LAW.  vol.  4.  p.  1.     And 
ante.   "Orifrin   and  Derivation,"   III,  A,  and 
also   the   citations   to   the   succeeding   text. 

"Tt  is  the  settled  doctrine  of  this  court 
that  this  distinction  of  jurisdiction,  be- 
tween law  and  equity,  is  constitutional, 
to  the  extent  to  which  the  seventh  amend- 
ment forbids  any  infringement  of  the 
right  of  trial  bv  jury,  as  fixed  by  the 
common  law."  Root  v.  Railway  Co.,  in.5 
U.    S.   189.   26   L.    Ed.   975. 

Distinct  though  both  jurisdictions  vested 
in  same  courts. — "Under  the  constitution 
and  laws  of  the  United  States,  the  dis- 
tinction  between  common  law  and  equity 
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observed  in  the  several  courts,  although  there  is  no  distinction  between  them  by 
the  laws  of  a  state.16    The  supreme  court  of  the  United  States  has  often  had  occa- 


as  extended  in  England  at  the  time  of  the 
separation  of  the  two  countries,  has 
been  maintained,  although  both  jurisdic- 
tions are  vested  in  the  same  courts."  In 
re  Sawyer,  124  U.  S.  200.  31  L.  Ed.  402, 
quoted  in  Fitts  v.  McGhee,  172  U.  S. 
516.   43   L-    Ed.   535. 

Distinction  matter  of  substance  and  not 
merely  of  form  and  procedure. — The  dis- 
tinction in  the  United  States  courts  be- 
tween law  and  equity  is  matter  of  sub- 
stance, and  not  merely  of  form  and  pro- 
cedure. Cates  v.  Allen.  149  U.  S.  451,  37 
L.  Ed.  804.      . 

Suit  must  be  prosecuted  by  appropriate 
pleadings  and  process. — It  is  a  well  es- 
tablished principle  of  the  federal  courts 
that  the  line  between  the  equitable  and 
common-law  jurisdiction  must  be  main- 
tained, and  that  a  suit  must  be  of  the  one 
character  or  the  other,  and  be  prosecuted 
by  pleadings  and  process  belonging  to 
each  class  of  jurisdiction.  Heine  v.  The 
Levee  Commissioners.  19  Wall.  655,  22  L. 
Ed.  223.  See  post,  -'Pleading."  VIII. 
And  see  the  title  SUMMONS  AND 
PROCESS. 

Meaning  of  terms  "law"  and  "equity" 
as  used  in  constitution. — "It  has  often 
been  decided  by  this  court  that  the  terms 
'law'  and  'equity,'  as  used  in  the  consti- 
tution, although  intended  to  mark  and 
fix  the  distinction  between  the  two  sys- 
tems of  jurisprudence  as  known  and  prac- 
ticed at  the  time  of  its  adoption,  do  not 
restrict  the  jurisdiction  conferred  by  it 
to  the  very  rights  and  remedies  then 
recognized  and  employed,  but  embrace 
as  well  not  only  rights  newly  created  by 
statutes  of  the  states',  ^s  in  cases  of 
actions  for  the  loss  occasioned  to  surviv- 
ors by  the  death  of  a  person  caused  by 
the  wrongful  act,  neglect,  or  default  of 
another  (Railway  Co.  v.  Whitton.  13  Wall. 
270.  287,  20  L.  Ed.  571;  Dennick  v.  Rail- 
road Co..  103  U.  S.  11,  26  L.  Ed.  439), 
but  new  forms  of  remedies  to  be  admin- 
istered in  the  courts  of  the  United  States, 
according  to  the  nature  of  the  case,  so 
as  to  save  to  suitors  the  right  of  trial  by 
jury  in  cases  in  which  they  are  entitled 
to  it.  according  to  the  course  and  analogy 
of  the  common  law.  Ex  parte  Boyd,  105 
U.  S.  647,  26  L.  Ed.  1200;  B-ira  Co.  v. 
Patterson,  98  U.  S.  403.  25  L,  Ed.  206." 
Ellis  v.  Davis,  109  U.  S.  485,  27  L.  Ed. 
1006. 

16.  Distinction  observed  in  federal 
courts  though  abolished  by  state  laws. — 
Robinson  v.  Campbell.  3  Wheat.  212.  4 
L.  Ed.  372;  Living-ton  :.  Story,  9  Pet. 
632,  9  L.  Ed.  255;  Story  v.  Livingston,  13 
Pet.  359.  10  L.  Ed.  200;  Gaines  v.  Relf, 
15  Pet.  9.  10  L.  Ed.  642;  McCollum  v. 
Eager,  2  How.  61,  11  L.  Ed.  179;  Gaines 
V.  Chew,  2  How.  619,  11  L.  Ed.  402; 
Bennett    v.    Butterworth,     11     How.     669, 


674,  13  L.  Ed.  859;  Weems  v.  George,  13 
How.  190,  14  L.  Ed.  108;  Neves  ».  Scott, 
13  How.  268,  14  L.  Ed.  140;  Jones  v.  Mc- 
M  aster,  20  How.  8.  15  L.  Ed.  805;  McFaul 
V.  Ramsey,  20  How.  523,  15  L.  Ed.  1010; 
Fenn  v.  Holme,  21  How.  481,  16  L.  Ed. 
198;  Sheirburn  v.  Cordova,  24  How.  423, 
16  L.  Ed.  741;  Thompson  v.  Railroad 
Companies,  6  Wall.  134,  18  L-  Ed.  765; 
Payne  v.  Hook,  7  Wall.  425,  19  L.  Ed. 
260;  Insurance  Co.  -•.  Tweed.  7  Wall.  44. 
19  L.  Ed.  65;  Dunphy  v.  Kleinsmith,  11 
Wall.  610,  20  L.  Ed.  223;  Walker  v.  Dre- 
ville,  12  Wall.  440,  20  L.  Ed.  429;  Horn- 
buckle  v.  Toombs,  18  Wall.  648,  21  L. 
Ed.  966;  Heine  v.  The  Levee  Commis- 
sioners, 19  Wall.  655,  22  L.  Ed.  223;  Ba- 
sey  v .  Gallagher,  20  Wall.  670,  680,  22  L.  Ed. 
452;  Case  of  Broderick's  Will,  21  Wall. 
503.  22  L.  Ed.  599;  Blease  v.  Garlington, 
92  U.  S.  1,  23  L.  Ed.  521;  Smith  v.  Rail- 
road Co.,  99  U.  S.  398.  25  L.  Ed.  437; 
Van  Norden  7-.  Morton,  99  U.  S.  378.  25 
L.  Ed.  453;  Cummings  v.  National  Bank, 
101  U.  S.  153.  25  L.  Ed.  903;  Russell  v. 
Farley.  105  U.  S.  433,  26  L.  Ed.  1060; 
Ellis  v.  Davis,  109  U.  S.  485,  27  L.  Ed. 
1006;  Krippendorf  v.  Hyde,  110  U.  S. 
276,  25  L.  Ed.  145;  United  States  v.  Wil- 
son. 118  U.  S.  86,  30  L.  Ed.  110;  Northern 
Pac.  R.  Co.  v.  Paine,  119  U.  S.  561,  30  L. 
Ed.  513;  Borer  v.  Chapman.  119  U.  S. 
587.  30  L.  Ed.  532;  Kirby  V.  Lake  Shore, 
etc..  Railroad,  120  U.  S.  130,  30  L.  Ed. 
569;  McConihay  v.  Wright,  121  U.  S.  201. 
30  L-  Ed.  932;  In  re  Sawyer.  124  U.  S. 
200,  31  L.  Ed.  402;  Smith  v.  Bourbon 
County,  127  U.  S.  105.  32  L.  Ed.  73;  Rid- 
ings v.  Johnson.  128  U.  S.  212,  32  L.  Ed. 
401;  New  Orleans  v.  Louisiana  Construc- 
tion Co.,  129  U.  S.  45,  32  L.  Ed. 
607;  Arrowsmith  v.  Gleason.  129  U.  S. 
86,  32  L.  Ed.  630;  Elv  r.  New  Mexico, 
etc.,  R.  Co..  129  U.  S.  291,  32  L. 
Ed.  293;  Dravo  v.  Fabel.  132  U.  S. 
437,    33    L.    Ed.    421;     Gormley    v.     Clark, 

134  U.  S.  338.  33  L.  Ed.  909;  Cherokee 
Nation  v.  Southern  Kansas  R.  Co.,  135 
U.  S.  641.  34  L.  Ed.  295;  Willard  v.  Wood, 

135  U.  S.  309.  34  L.  Ed.  210;  Mormon 
Church  v.  United  States,  136  U.  S.  1,  34 
L.  Ed.  431;  Soott  V.  Ncely.  140  U.  S.  106, 
35  L.  Ed.  358;  Smvth  v.  New  Orleans 
Canal,  etc..  Co..  141  U.  S.  656,  35  L.  Ed. 
891;  Dodge  v.  Tulleys.  144  U.  S.  451.  36 
L.  Ed.  501;  Scott  7'.  Armstrone.  146  U. 
S.  499,  36  L.  Ed.  1059;  Cate-  Mien,  149 
U.  S.  451,  37  L.  Ed.  804;  Sheffield  Fur- 
nace Co.  v.  Whithrow,  1 19  U.  S.  574,  ::7 
L.  Ed.  853;  Lindsay  v.  First  Nat.  Bank, 
156  U.  S.  485.  39  L.  Ed.  505;  Hollins  7'. 
F.rierfield  Coal.  etc..  Co..  150  U.  S.  371, 
37  L.  Ed.  1113;  Stallcup  v.  Tacoma.  L65 
U.  S.  719,  41  L.  I'.<1.  1185;  Fitts  v.  McGhee, 
17-  U.  S.  r.i»'..  t::  L.  Ed.  :.:::>:  Norwood  v. 
Baker.  172  U.  S.  269.  43  L.  Ed.  443;  Black 
v.   Jackson,    177   U.   S.   349.   44   L.    Ed.    801; 
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sion  to  lav  down  the  rule  that  the  remedies  in  the  courts  of  the  United  States  art 
at  common  law  or  in  equity,  not  according  to  the  practice  of  the  state  court  but  ac- 
cording to  the  principles  of  common  law  and  equity,  as  distinguished  and  defined 
in  that  country  from  which  we  derive  our  knowledge  of  these  principles,17  and 
that  although  the  forms  of  proceedings  and  practice  in  the  state  courts  shall  have 
been  adopted  in  the  circuit  courts  of  the  United  States,  yet  the  adoption  of  the  state 
practice  must  not  be  understood  as  confounding  the  principles  of  law  and  equity,18 
nor  as  authorizing  legal  and  equitable  claims  to  be  blended  together  in  one  suit.19 


Security    Trust    Co.    v.    Black    River    Nat. 
Bank.  187  U.  S.  211.  47  L.  Ed.  147. 

"The  line  of  demarcation  between 
equitable  and  legal  remedies  in  the  federal 
courts  cannot  be  obliterated  by  state  leg- 
islation. Scott  v.  Neely,  140  U.  S.  106, 
35  L.  Ed.  358;  Cates  v.  Allen,  149  U.  S. 
451.  37  L.  Ed.  804."  HoJlins  v.  Brierfield 
Coal,  etc.,  Co.,  150  U.  S.  371,  37  L.  Ed. 
1113. 

"In  the  supreme  court  of  the  District 
of  Columbia,  as  in  the  circuit  court  of 
the  United  States,  the  jurisdiction  in 
equity  is  distinct  from  the  jurisdiction  at 
law,  and  equitable  relief  cannot  be  granted 
in  an  action  at  law.  Rev.  Stat.  D.  C,  §§ 
760,  800;  Fenn  v.  Holme.  21  How.  481,  16 
L.  Ed.  198."  Willard  v.  Wood,  135  U.  S. 
309,   34  L.   Ed.  210. 

Distinction  preserved  on  appeal  to  su- 
preme court. — The  equity  law,  recognized 
by  the  constitution  and  by  acts  of  con- 
gress, and  modified  by  the  latter,  is  ad- 
ministered upon  appeal  by  the  supreme 
court.  Neves  v.  Scott,  13  How.  268,  14 
L.   Ed.   140. 

Notwithstanding  the  peculiarities  of  the 
Civil  Code  of  Louisiana,  the  distinctions 
between  law  and  equity  must  be  pre- 
served in  the  federal  courts  of  that  state; 
and  equity  causes  can  only  be  brought 
to  the  supreme  court  for  review  by  appeal, 
and  cases  at  law  by  writ  of  error,  as 
the  pleadings  in  the  circuit  court  for  that 
district  are  by  petition  and  answer,  both 
at  law  and  in  equity,  and  the  court  must 
look  at  the  essential  nature  of  the  pro- 
ceeding to  determine  whether  it  belongs 
to  the  one  or  to  the  other.  Walker  v. 
Dreville,  12  Wall.  440.  20  L-  Ed.  429. 
See  the  title  APPEAL  AND  ERROR, 
vol.   1,   p.  378,  et  seq. 

17.  Principles  of  English  common-law 
and  chancery  practice  followed. — Lindsay 
V.  First  Nat.  Bank.  156  U.  S.  485.  39  L. 
Ed.  505;  Van  Norden  v.  Morton,  99  U. 
S.  378,  380,  25  L  Ed.  453;  Sheffield  Fur- 
nance  Co.  V.  Withrow,  149  U.  S.  574.  37 
L.  Ed.  853;  Thompson  v.  Railroad  Com- 
panies. 6  Wall.  134,  18  L.  Ed.  765;  Robin- 
son v.  Campbell,  3  Wheat.  212,  4  L  Ed. 
372.  See  ante,  "Origin  and  Derivation," 
III,  A. 

The  circuit  court  has  jurisdiction,  on  a 
bill  in  equity,  filed  by  the  United  States 
against  the  debtor  of  their  debtor,  they 
claiming  a  prioritv  under  the  act  of  17;>9, 
c.  128.  §  65.  notwithstanding  the  local  law 
of  the  State  where  the  •-nit  i<  brought 
allow-    a    creditor    to    proceed    against    the 


debtor  of  his  debtor,  by  a  peculiar  process 
of  law.  United  States  v.  Howland,  4 
Wheat.  108.  4  L.  Ed.  526. 

18.  Rule  not  affected  by  adoption  of 
state  practice. — Lindsay  v.  First  Nat. 
Bank,  156  U.  S.  -185,  39  L  Ed.  505;  Van 
Norden  v.  Morton,  99  U.  S.  378.  380,  25 
L.  Ed.  453;  Thompson  v.  Railroad  Com- 
panies, 6  Wall.   134,  18  L-  Ed.  765. 

"It  is  obvious,  and  it  has  always  been 
held,  that  the  circuit  court  cannot,  in  the 
trial  of  an  action  at  law,  exercise  the 
power  of  a  court  of  equity."  Security 
Trust  Co.  v.  Black  River  Nat.  Bank,  187 
U.  S.  211,  47  L   Ed.  147. 

Equity  causes  expressly  excepted  in 
practice  conformity  act. — The  act  of  con- 
gress providing  that  the  practice,  plead- 
ings, forms  and  modes  of  proceedings  in 
civil  causes  in  the  courts  of  the  United 
States  shall  conform,  as  near  as  may  be, 
to  the  practice,  pleadings,  forms  and 
modes  of  proceedings  existing  at  the  time 
in  like  causes  in  the  courts  of  record  of 
the  state,  expressly  excepts  equity  and 
admiralty  causes.  Dravo  v.  Fabel,  132 
U.  S.  487,  33  L  Ed.  421;  Bucher  v.  Ches- 
hire R.  Co.,  125  U  S.  555,  31  L.  Ed.  795; 
Blease  v.  Garlington,  92  U.  S.  1,  23  L.  Ed. 
521.  See  the  titles  AMENDMENTS, 
vol.  1.  p.  298;  COURTS,  vol.  p.  861. 

19.  Blending  of  legal  and  equitable 
claims  unauthor^ed. — Lindsay  v.  First 
Nat.  Bank,  156  U.  S.  485,  39  L.  Ed.  505; 
Lantry  v.  Wallace,  182  U.  S.  536,  45  L 
Ed.  1218;  Scott  v.  Armstrong,  146  U.  S. 
499,  36  L  Ed.  1059;  Cherokee  Nation  v. 
Southern  Kansas  R.  Co..  135  U.  S.  641. 
33  L.  Ed.  295;  Northern  Pac.  R.  Co.  v. 
Paine,  119  U.  S.  561,  30  L.  Ed.  513;  Hurt 
v.  Hollingsworth.  100  U.  S.  100.  25  L.  Ed. 
569;  Van  Norden  v.  Morton,  99  U.  S.  378, 
3Q0.  25  L-  Ed.  453;  Thompson  v.  Railroad 
Companies,  6  Wall.  134.  18  L.  Ed.  765. 
See  the  title  ACTIONS,  vol.   1.  p.  112. 

"It  is  settled  law  that  the  courts  of  the 
United  States  do  not  lose  any  of  their 
equitable  jurisdiction  in  those  states  where 
no  such  courts  exist;  but,  on  the  contrary, 
are  bound  to  administer  equitable  reme- 
dies in  cases  to  which  they  are  appli- 
cable, and  which  are  not  adapted  to  a  com- 
mon law  action.  Thus,  an  equitable  title 
or  an  equitable  defense,  though  allowed 
to  be  set  up  in  a  state  court,  cannot  be 
set  up  in  an  action  at  law  in  the  same 
state  in  the  federal  courts,  but  must  be 
made  the  subject  of  a  suit  in  equity.  Fenn 
v.  Holme,  21  How.  481.  16  I..  Ed.  198; 
Hurt   .-.    Hollingsworth.  100  U.  S.   100,   25 
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A  party  who  claims  a  legal  title  must  proceed  at  law,  and  may  undoubtedly  proceed 
according  to  the  forms  of  practice  in  such  case  in  the  state  court.  Bui  if  the  claim 
is  an  equitable  one,  he  must  proceed  according  to  the  rules  which  the  United  States 
>upreme  court  has  prescribed  regulating  proceedings  in  equity  in  the  courts  of  the 
United  States.20 

D.  Jurisdiction  as  Affected  by  Existence  of  Adequate  Legal  Remedy — 1. 
Rule  Stated. — Existence  of  Adequate  Legal  Remedy  as  Barring  Equitable 
Belief. — It  is  a  fundamental  principle  of  equity  jurisprudence  that  equity  will  not 
interfere  to  give  relief  where  there  is  a  plain,  adequate,  and  complete  remedy  at 
law.21     Wherever  there  exists  at  law  a  complete  and  adequate  power,  either  for 


L.  Ed.  569.  We  have  distinctly  held  that 
the  equity  jurisdiction  and  remedies  con- 
ferred by  the  laws  of  the  United  States 
upon  its  courts  cannot  be  limited  or  re- 
strained by  state  legislation,  and  are  uni- 
form throughout  the  different  states  of 
the  union.  Payne  v.  Hook,  7  Wall.  425, 
19  L.  Ed.  260.  We  think,  therefore,  that 
the  court  erred  in  dismissing  the  bill  for 
want  of  jurisdiction."  Ridings  v.  John- 
son, 128  U.   S.  212,   32  L.   Ed.   401 

"The  constitution,  in  its  seventh  amend- 
ment, declares  that  'in  suits  at  common 
law,  where  the  value  in  controversy  shall 
exceed  twenty  dollars,  the  right  of  trial 
by  jury  shall  be  preserved.'  In  the  fed- 
eral courts  this  right  cannot  be  dispensed 
with,  except  by  the  assent  of  the  parties 
entitled  to  it,  nor  can  it  be  impaired  by 
any  blinding  with  a  claim,  properly 
cognizable  at  law,  of  a  demand  for  equi- 
table relief  in  aid  of  the  legal  action  or 
during  its  pendency.  Such  aid  in  the  fed- 
eral courts  must  be  sought  m  separate 
proceedings,  to  the  end  that  the  right  to 
a  trial  by  a  jury  in  the  legal  action  may 
be  preserved  intact.  In  the  case  before 
us  the  debt  due  the  complainants  was  in 
no  respect  different  from  any  other  debt 
upon  contract;  it  was  the  subject  of  a 
kgal  action  only,  in  which  the  defend- 
ants were  entitled  to  a  jury  trial  in  the 
federal  courts.  Uniting  with  a  demand 
for  its  payment,  under  the  statute  ot 
Mississippi,  a  proceeding  to  set  aside 
alleged  fraudulent  conveyances  of  the  de- 
fendants, did  not  take  that  right  from 
them,  or  in  any  respect  impair  it  bcott 
V.   \eely,   140  U.  S.   106,  35   L.   Ed.   358^ 

20.  Per  Taney,  C  J-,  in  Bennett :v  But- 
terworth,  11  How.  669.  13  L.  Ed.  859, 
quoted  in  Scott  v.  Neely,  140  U.  S.  106, 
35  L.  Ed.  358. 

All  actions  which  seek  to  recover  spe- 
cific property,  real  or  personal,  with  or 
without  damages  for  its  detention,  or  a 
money  judgment  for  breach  of  a  simple 
contract,  or  as  damages  for  injury  to  per- 
son or  property,  are  legal  actions,  and  can 
be  brought  in  the  federal  courts  only  on 
their  law  side.  Demands  of  this  kind  do 
not  lose  their  character  as  claims  cogni- 
zable in  the  courts  of  the  United  States 
onlv  on  their  law  side,  because  in  some 
state  courts,  bv  virtue  of  state  legislation, 
equitable  relief  in  aid  of  the  demand  at 
law   may   be    sought    in    the    same    action. 


Such  blending  of  remedies  is  not  permissi- 
ble in  the  courts  of  the  United  States. 
Scott  v.  Neely.  140  U.  S.  106,  35  U.  Ed. 
358.  See  the  titles  CONTRACTS,  vol. 
4.  p.  552;  DAMAGES,  ante.  p.  157;  DETI- 
NUE, ante.  p.  345;  REPLEVIN;  TRI-'.S- 
PASS:  TROVER  AND  CONVERSION. 
21.  Equity  will  not  relieve  where  the 
legal  remedy  is  plain,  adequate  and  com- 
plete.— Graves  v.  Boston  Marine  Ins.  Co., 
2  Cranch  419.  2  U  Ed.  324;  Russell  :. 
Clarke,  7  Cranch  69,  3  L.  Ed.  271;  Pres- 
ton v.  Tremble,  7  Cranch  354.  3  L-  Ed. 
369;  Hepburn  v.  Dunlop,  1  Wheat.  179, 
4  L.  Ed.  65;  Horsburg  v.  Baker,  1  Pet. 
232,  7  L.  Ed.  125;  Livingston  v.  Moore, 
7  Pet.  469,  8  L.  Ed.  751;  Dade  v.  Lrwin, 
2  How.  383,  11  L.  Ed.  308;  Carpenter  v. 
Providence,  etc.  Ins.  Co.,  4  How.  185,  11 
L.  Ed.  931;  Knox  v.  Smith,  4  How.  298, 
11  L.  Ed.  983;  Shelton  v.  Tiffin.  6  How. 
163,  12  L.  Ed.  387;  Davis  v.  Tileston,  6 
How.  114,  12  L-  Ed.  366;  Pennsylvania  v. 
Wheeling,   etc..   Bridge    Co.,   13    How.   519, 

14  L-  Ed.  249;  Walker  v.  Robbins,  14  How. 
584,  14  L.  Ed.  552;  Sample  v,  Barnes,  14 
How.  70,  14  L.  Ed.  330;  Magniac  v.  Thom- 
son, 15  How.  281.  14  L.  Ed.  696;  Hen- 
drickson  v.  Hinckley.  17  How.  443.  15 
L.   Ed.   124;   Hipp   v.  "Babin.   19    How.   271, 

15  L-    Ed.    633;    Hungerford    v.    Sigerson, 

20  How.  156,  15  L-  Ed.  869;  Refeld  v. 
Woodfolk,  22  How.  318.  16  L-  Ed.  370; 
Smith  v.  McCann,  24  How.  398,  16  L.  Ed. 
714;    Ballance    v.    Forsyth.    24    How.    183, 

16  L.  Ed.  733;  Noonan  v.  Lee,  2  Black 
499.  17  L.  Ed.  278;  Parker  v.  Winnipi- 
seogee  Lake  Cotton,  etc.,  Co.,  2  Black 
545,  17  L.  Ed.  333;  Jones  v.  Green.  1  Wall. 
330.  17  L-  Ed.  553;  Ewing  v.  St.  Loui>.  5 
Wall.  413,  18  L-  Ed.  657;  Watson  v.  Suth- 
erland. 5  Wall.  74.  18  L.  Ed.  5S0;  Thomp- 
son v.  Railroad  Companies.  6  Wall.  134, 
18  L.  Ed.  765;  Payne  v.  Hook.  7  Wall. 
425,  19  L-  Ed.  260;  Marble  Co.  v.  Ripley, 
10  Wall.  339.  19  L-  Ed.  955;  Dows  v. 
Chicago,  11  Wall.  108,  20  L.  Ed.  65;  In- 
surance Co.  v.  Bailey.  13  Wall.  616,  20  L. 
Ed.  501;  Hannewinkle  V.  Georgetown.  15 
Vail.  547,  21  L.  Ed.  231;  Grand  Chute  v. 
Winegar,  15  Wall.  373.  21  L.  Ed.  174; 
United    States  v.   Uuckabee.   16   Wall.   414, 

21  L-  Ed.  457;  Oelrichs  v.  Spain,  15  Wall. 
211.  21  L-  Ed.  43;  Board  of  Public  Works 
V.  Columbia  College.  17  Wall.  521,  21  L. 
Ed    >'>Q7-  Rees  v.  Watertown,  19  Wall.  L07, 

22  L    Ed.  72;  Trist  v.  Child,  2]   Wall.  441. 


816 


EQUITY. 


the  prosecution  of  a  right  or  the  redressing  of  a  wrong,  courts  of  equity,  with  th< 
exception  of  cases  of  concurrent  authority,22  have  no  jurisdiction  or  power  to  act.2: 


447,  22  L-  Ed.  623;  French  v.  Hay,  22  Wall. 
231.    22    L.    Ed.    799;    Lewis    v.    Cocks,    23 
Wall.   466.   23   L-    Ed.   70;   Mississippi,  etc., 
R.  Co.  v.  Cromwell,  91  U.  S.  643,  23  L.  Ed. 
367;    State    Railroad   Tax   Cases,   92   U.    S. 
575.   23   L.    Ed.   663;    Sullivan   v.    Portland, 
etc.,   R.    Co.,  94   U.   S.    806,   24   L.    Ed.   324; 
Rnwen  v.   Chase,  94  U.   S.   812,   24   L.   Ed. 
184;    Case    v.    Beauregard,    101    U.    S.    688, 
25    L.    Ed.    1004;    Dowell   v.    Mitchell,    105 
U.   S.   430,   26   L.    Ed.  .1142;    Root  v.   Rail- 
way   Co.,    105    U.    S.    189,    26    L.    Ed.    975; 
Hayward   v.    Andrews,    106    U.    S.    672,    27 
L.    Ed.    271;    Parkersburg    v.    Brown.    106 
U.  S.  487,  27  L.   Ed.  238;   Ambler  v.  Cho- 
teau,   107   U.    S.    586,   27   L.   Ed.   322;    New 
York    Guaranty    Co.    v.    Memphis    Water 
Co.,    107   U.    S.    205.   27    L.    Ed.    484;    Flash 
V.    Conn,    109    U.    S.    371,    27    L.    Ed.    966; 
Ellis    v.    Davis,    109    U.    S.    485,    27    L.    Ed. 
1006;    Killian    v.    Ebbinghaus,    110    U.    S. 
568.  28   L.   Ed.   246;   Krippendorf  v.   Hyde, 
110    U.    S.    276,    25    L.    Ed.    145;    Gaines    v. 
Miller.     Ill     U.     S.     395,    28    L.     Ed.     466; 
Fussell  v.  Gregg,  113  U.  S.  550.  28  L.   Ed. 
993;    Stone    v.    Chisholm,    113    U.    S.    302, 
28  L.  Ed.  991;  Union  Pac.  R.  Co.  v.  Chey- 
enne, 113  U.  S.  516,  28  L.  Ed.  1098;  Litch- 
field  v.   Ballou,   114   U.    S.    190.   29    L.    Ed. 
132;    Thompson   v.    Allen    County,    115    U. 
S.   550,   29   L-   Ed.    472;    Phillips  v.   Negley. 
117    U.    S-    665,    29    L    Ed.    1013;    United 
States  v.  Wilson,   118  U.   S.   86,  30   L.   Ed. 
110:    Francis   v.    Flinn,    118    U.    S.    385,    30 
L.  Ed.  165;  Buzard  v.  Houston,  119  U.  S. 
347.   30   L.   Ed.   451;   Kramer   v.   Cohn,   119 
U.    S.    355,   30   L.    Ed.    439;    McConihay   v. 
Wright,    121    U.    S.    201.    30    L    Ed.    932; 
Lacombe  v.  Forstall's  Sons,  123  U.  S.  562. 
31   L.   Ed.  255;   Quincy  v.  Steel,   120  U.   S. 
241,    30    L.     Ed.    624;    Smith    v.    Bourbon 
County.   127   U.    S.   105,   32    L   Ed.   73;    Ar- 
rowsmith  v.   Gleason,   129  U.    S.   86.   32   L. 
Ed.  630;   Gage  v.   K:-.i  fman.   133  U.   S.  471, 
33  L.  Ed.  725:  Texas,  etc.,  R.  Co.  v.  Mar- 
shall. 136  U.   S.  393,  34  L.   Ed.  385;  Union 
Stockyards    Bank    v.    Gillespie,    137    U.    S. 
411,   34   L   Ed.   724;   Reason   7'.   Aiken,   138 
U.    S.    109,    34    L    Ed.    892;    Whitehead    v. 
Shattuck.    138    U.    S.    146.    34    L.    Ed.    873; 
Shelton  v.   Piatt.   139  U.   S.   591,  35   L    Ed. 
273;    Scott  v.   Neely,    140   U.    S.    106,   35    L. 
F.d.    358;    Smyth    v.    New    Orleans    Canal, 
etc.,    Co.,    141    U.    S.    656,    661,    35    L    Ed. 
891;     Lacassagne    v.    Chapuis,    144    U.    S. 
119.  36  L.   Ed.  368;  Glenn  7-.   Marbury.  145 
U.    S.  499,  36  L.  Ed.  790;  Osborne  v.   Mis- 
souri Pac.  R.  Co.,  147  U.  S.  248,  37  L  Ed. 
155;    Swan    Land,    etc.,    Co.    7'.    Frank.    148 
U.   S.  603,  37  L.   Ed.  477;   Mississippi  Mills 
V.    Cohn,    150    U.    S.    202,    37    L    Ed.    1052; 
Hedges   v.    Dixon    County,   150   U    S.    L82, 
37    I..    Ed.    1044;    Root   V.   Woolworth,    1  50 
U.    S.    401,   37   L.    Ed.    1123;    New   Orleans 
P.enjamin,  153  IT.   S.  411.  38  L   Ed.  764; 
Wehrman    v.    Conklin,    155    U.    S.    314,    39 
L-   Ed.  167;   Keys  v.  Eureka  Consolidated 


Min.  Co.,  158  U.  S.  150,  39  L.  Ed.  929: 
Townsend  v.  Vanderwerker,  160  U.  S 
171.  40  L  Ed.  383;  Belknap  v.  Schild,  161 
U.  S.  10,  40  L  Ed.  599;  Deweese  v.  Rein- 
hard,  165  U.  S.  386,  41  L  Ed.  757;  Hyer 
v.  Richmond  Traction  Co.,  168  U.  S.  471. 
42  L  Ed.  547;  Smyth  v.  Ames,  169  U.  S. 
466,  42  L  Ed.  819;  Pittsburg,  etc..  Rail- 
way v.  Board  of  Public  Works,  172  U.  S. 
32, '43  L  Ed.  354;  Blythe  v.  Hinckley,  173 
U.  S.  501,  43  L  Ed.  783;  Raton  Water- 
works Co.  v.  Raton,  174  U.  S.  360,  43  L 
Ed.  1005;  Arkansas  Building,  etc.,  Ass'n  v. 
Madden.  175  U.  S.  269,  44  L  Ed.  159; 
Cruickshank  7'.  Bidwell.  176  U  S.  73.  44 
L.  Ed.  377:  Black  v.  Jackson.  177  U.  S. 
349.  44  L  Ed.  801  :  Smith  7'.  Reeves.  178 
U.  S.  436,  44  L-  Ed.  1140;  New  Orleans 
7'.  Emsheimer,  181  U.  S.  153,  45  L.  Ed 
794;  Detroit  7'.  Detroit  Citizens'  St.  R. 
Co.,  184  U.  S.  368,  46  L  Ed.  592;  Hale 
V.  Allinson.  188  U.  S.  56.  47  L  Ed.  380: 
Indiana  Mfer.  Co.  7-.  Koehne.  188  U.  S 
681,  47  L.  Ed.  651 :  Kirwan  v.  Murphy,  189 
U.  S.  35.  47  L  F.d.  698;  Cable  7'.  United 
States  Life  Ins.  Co..  191  U.  S.  288,  48  L 
Ed.  188;  San  Francisco  Nat.  Bank  v. 
Dods:e,  197  U.  S.  70.  49  L.  Ed.  669;  South- 
ern Pac.  R.  Co.  7'.  United  States.  200  U  S. 
341.  50  L  Ed.  507;  Southern  Pac.  R.  Co. 
v.  United  States,  200  U.  S.  354.  50  L  Ed. 
512;  United  States  7'.  Bitter  Root  Develop- 
ment Co.,  200  U.   S.  451,  50  L   Ed.  550. 

"The  absence  of  a  plain  and  adequate 
remedy  at  law  is  the  only  test  of  equity 
jurisdiction."  Per  Davis.  J.,  in  Thomp- 
son v.  Railroad  Companies,  6  Wall.  134, 
18  L.  Ed.  765,  quoted  in  Havward  7'.  An- 
drews, 106  U.  S.  672.  27  L  Ed.  271. 

22.  TTxcention  ;n  cases  of  concurrent 
authority  cf  law  and  equity. — Ma^niac  v. 
Thomson.  15  How.  281.  14  L  Ed.  696. 
See  post.  "Concurrent  Jurisdiction  of 
Courts  of  Equity  and  Courts  of  Law," 
IIT,  F. 

23.  Magniac  v.  Thomson,  15  How.  281. 
14   L    Ed.   696. 

A  court  of  equity  will  not  exercise  its 
jurisdiction  to  reach  the  property  of  a 
debtor  applicable  to  the  payment  of  his 
debts,  unless  the  debt  be  clear  and  undis- 
puted, and  there  exist  some  special  cir- 
cumstances requiring  the  interposition  of 
the  court  to  obtain  possession  of  and 
apply  the  property.  Board  of  Public 
Works  7'.  Columbia  College.  17  Wall.  521, 
21  L  Ed.  697.  See  the  title  CREDIT- 
ORS' SUTT,  ante,  p.  22. 

"In  cases  of  fraud  or  mistake,  as  under 
any  other  head  of  chancery  jurisdiction, 
a  court  of  the  United  States  will  not  sus- 
tain a  bill  in  equity  to  obtain  only  a 
decree  for  the  payment  of  money  by  way 
of  damages,  when  the  like  amount  can 
be  recovered  at  law  in  an  action  sound- 
ing   in    tort    or    for    money    had    and    re- 
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There  must  be  some  difficulty  or  obstruction  in  the  way  of  tbe  common-law 
remedy,  created  otherwise  than  by  the  act  of  the  party  seeking  relief,24  or  equity 
can  have  no  jurisdiction.25  This  is  not  only  the  rule  of  the  court  of  chancery  in 
England.20  but  it  is  the  command  of  the  federal  statute.27 


ceived.  Parkersburg  v.  Brown,  106  U. 
S.  487,  500,  27  L.  Ed.  238;  Ambler  v. 
Choteau,  107  U.  S.  586,  27  L.  Ed.  322; 
Litchfield  v.  Ballou,  114  U.  S.  190.  29  L. 
Ed.  132."  Buzard  v.  Houston.  119  U.  S. 
347,  30  L-  Ed.  451.  See  the  titles  FRAUD 
AND  DECEIT;  MISTAKE  AND  ACCI- 
DENT. 

An  assignee  of  a  chose  in  action,  in 
which  a  complete  and  adequate  remedy 
exists  at  law,  cannot,  merely  because  his 
interest  is  an  equitable  one,  bring  a  suit 
in  equity  for  the  recovery  of  the  demand. 
Hayward  v.  Andrews,  106  U.  S.  672,  27 
L.  Ed.  271.  He  must  bring  an  action  at 
law  in  the  name  of  the  assignor  to  his 
own  use.  This  is  true  of  all  legal  demands 
standing  in  the  name  of  a  trustee,  and 
held  for  the  benefit  of  cestuis  que  trust. 
Glenn  v.  Marbury,  145  U.  S.  499.  36  L. 
Ed.  790;  New  York  Guaranty  Co.  v.  Mem- 
phis Water  Co.,  107  U.  S.  205.  209,  27  L. 
Ed.  484;  Smith  v.  Bourbon  County,  127 
U.  S.  105.  32  L.  Ed.  73.  See  the  title 
ASSIGNMENTS,  vol.  2,  p.  591. 

When  the  complainants  ask  the  inter- 
position of  a  court  of  equity  to  establish 
their  title  to  property  worth  over  half  a 
million  dollars,  obtained  by  purchase  at 
execution  sales  for  $275,  the  immense  dis- 
proportion between  the  value  and  the 
cost  shocks  the  conscience  of  a  chancel- 
lor and  forbids  the  supporting  action  of  a 
court  of  equity.  Some  rights  must  have 
suffered  and  some  wrongs  must  have  been 
done  by  such  a  transaction,  and  a  court 
of  equity  properly  says  that  it  will  not 
lend  its  aid  to  further  such  an  uncon- 
scionable speculation,  and  the  court  is  not 
bound  to  shut  its  eyes  to  the  evident 
character  of  the  transaction,  but  will 
leave  the  party  to  his  remedy  at  law. 
Mississippi,  etc.,  R.  Co.  v.  Cromwell,  91 
U.  S.  643,  23  L.  Ed.  367;  Jencks  v.  Quid- 
nick    Co.,   135    U.    S.   459,   34   L-    Ed.    200. 

As  to  the  application  of  the  rule  in 
case  of  bill  for  relief  against  judgments  at 
law,  see  the  title  JUDGMENTS  AND 
DECREES. 

As  to  dismissal  of  bill  praying  for  dis- 
covery as  incidental  onlv  to  the  relief 
sought,  see  the  titles  DISCOVERY,  vol. 
5.  p.  350;  DISMISSAL.  DISCONTINU- 
ANCE   AND    NONSUIT,   vol.    5,   p.   356. 

Party  cannot  give  iurisdiction  by  color- 
able suggestions  of  fraud,  etc. — A  bill  in 
equity  is  not  the  proper  means  to  recover 
possession  of  land,  there  being  no  fraud 
in  the  case,  nor  other  matter  specially 
the  subject  of  equitable  cognizance,  and 
a  party  cannot  by  any  colorable  sugges- 
tion of  fraud,  account,  etc.,  use  such  a  bill 
in  place  of  the  common-law  remedy  of 
ejectment.      The    court    will    look    at    the 

5  U  S  Enc-52 


proofs,  and  if  there  be  no  proof  at  all 
of  the  matters  which  would  make  a  proper 
case  for  equity  it  will  disregard  them, 
and  look  at  the  bill  simply  in  its  aspect 
of  one  10  recover  land  of  which  the  com- 
plainant is  out  of  possession.  If  the  bill 
be  clearly  one  of  the  sort  above  spoken 
of  it  is  the  duty  of  the  court  sua  sponte, 
and  though  there  be  no  demurrer,  plea, 
or  answer  setting  it  up,  to  recognize  the 
fact  and  give  to  it  effect.  Lewis  v.  Cocks, 
23  Wall.  466,  23  L.   Ed.  70. 

24.  Legal  remedy  mast  be  obstructed 
otherwise  than  by  act  of  party. — Heine 
v.  The  Levee  Commissioners,  19  Wall. 
655,   22  L.   Ed.  223. 

As  to  the  rule  that  the  legal  remedy  in 
order  to  be  adequate  within  the  meaning 
of  the  rule  must  be  one  which  may  be 
resorted  to  without  impediment  created 
otherwise  than  by  the  act  of  the  party, 
see  post,  "Remedy  at  Law  Must  Be  as 
Practical  and  Efficacious  as  in  Equity," 
III,    D,    2,    b,    (3). 

25.  Heine  v.  The  Levee  Commissioners, 
19  Wall.  655,  22  L.  Ed.  223. 

"If  the  evidence  is  merely  voluminous 
or  tedious,  that  circumstance  is  not  suffi- 
cient cause  for  removing  a  case  from  a 
court  of  law  to  a  court  of  equity."  Bowen 
V.   Chase,  94  U-   S.   812.  24   L.   Ed.   184. 

26.  Rule  of  English  chancery  court. — 
San  Francisco  Nat.  Bank  v.  Dodge,  197 
U.  S.  70,  49  L.  Ed.  669. 

27.  Rule  prescribed  by  federal  statute. 
—By  §  723  of  the  United  States  Rev.  Stat. 
(Judiciary  Act,  1789,  §  16)  it  is  provided 
that  "suits  in  equity  shall  not  be  sustained 
in  either  of  the  courts  of  the  United 
States  in  any  case  where  a  plain,  adequate 
and  complete  remedy  may  be  had  at  law." 
Southern  Pac.  R.  Co.  v.  United  States,  200 
U.  S.  341,  50  L.  Ed.  507;  San  Francisco 
Nat.  Bank  v.  Dodge,  197  U.  S.  70,  49  L. 
Ed.  669;  Smyth  v.  New  Orleans  Canal, 
etc..  Co.,  141  U.  S.  656,  35  L.  Ed.  891;  New 
York  Guaranty  Co.  V.  Memphis  Water 
Co.,  107  U.  S.  205.  207,  27  L-  Ed.  484; 
Hipp  v.  Babin,  19  How.  271.  15  L.  Ed.  633; 
Insurance  Co.  v.  Bailey,  13  Wall.  616.  20 
L.  Ed.  501;  Pennsylvania  v.  Wheeling,  etc., 
Bridge  Co.,  13  How.  519,  14  L.  Ed.  249; 
Carpenter  v.  Providence,  etc.,  Tns.  Co.,  4 
How.  185,  11  L.  Ed.  931;  Brent  v.  Bank, 
10  Pet.  596.  9  L.  Ed.  547. 

This  provision  is  merely  declaratory, 
makiner  no  alteration  whatever  in  the  rules 
of  equity  on  the  subject  of  legal  remedies, 
lint  only  expressive  of  the  law  which  has 
governed  proceedings  in  equity  ever  since 
their  adoption  in  the  courts  "t"  England. 
Whitehead  7'.  Shattuck.  138  U.  S.  146.  34 
L.   Ed.   873;   Boyce  v.  Grundy,  3  Pet.  210, 
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Where  there  is  no  legal  remedy  or  such  remedy  is  inadequate,  equity 
will  interfere  for  the  purpose  of  granting  relief. 2S 

2.  Rule  Construed  and  Applied — a.  Purpose  of  Requirement. — The  pro- 
vision of  the  United  States  statutes  forbidding  suits  in  equity  in  federal  courts 
where  an  adequate  remedy  at  law  exists,  if  only  declaratory  of  what  was  always 
the  law,  must,  at  least,  have  been  intended  to  emphasize  the  rule,  and  to  impress, 
it  upon  the  attention  of  the  courts,29  and  the  effect  of  such  provision,  as  often 
stated  by  the  United  States  supreme  court,  is  that  whenever  a  court  of  law  is 
competent  to  take  cognizance  of  a  right,  and  has  power  to  proceed  to  a  judgment 
which  affords  a  plain,  adequate  and  complete  remedy,  without  the  aid  of  a  court 
of  equity,  the  plaintiff  must  proceed  at  law,  because  the  defendant  has  a  constitu- 
tional right  to  a  trial  by  jury.30 

b.  Tests  as  to  Existence  of  Adequate  Legal  Remedy  within  Meaning  of  Rule — 
(1)  Existence  of  Remedy  at  Adoption  of  Judiciary  Act  as  Affording  Test. — In 
General. — The  adequate  remedy  at  law  which  is  the  test  of  equitable  jurisdiction 
in  the  federal  courts,  has  been  held  to  be  that  which  existed  when  the  judiciary 
act  of  1789  was  adopted,  unless  subsequently  changed  by  act  of  congress.31 

Effect  of  Statutes  Giving  Remedy  at  Law. — As  will  be  seen,  the  equitj 
jurisdiction  of  the  federal  courts  is  not  affected  by  changes  in  state  legislation,  giv- 
ing in  like  cases,  a  remedy  by  action  at  law,  but  such  courts  may,  by  virtue  of  such 
jurisdiction,  administer  and  enforce  remedies  in  equity,  or  enlargements  of  equi- 
table rights  arising  from  state  statutes.32     So  also,  it  would  seem  that  where  a 


7  L-  Ed.  65.');  Oelrichs  v.  Spain,  15  Wall. 
211,  21  L-  Ed.  4:*,;  Parker  7'.  Winnipiseogee 
Lake  Cotton,  etc.,  Co.,  2  Black  545,  17  L. 
Ed.  333. 

28.  Relief  in  absence  of  legal  remedy  or 
where  such  remedy  inadequate. — Missouri 
v.  Illinois,  etc.,  Diet.,  ISO  U.  S.  208,  45  L. 
Ed.  497;  American  School  of  Magnetic 
ding  v.  McAnnulty,  187  U.  S.  94,  47  L. 
Ed.  90;  Ivinson  v.  Hulton,  98  U.  S.  79,  25 
L.  Ed.  66;  Field  v.  Seabury,  19  How.  323, 
15  L.  Ed.  650.  See  cases  cited  to  first 
text  under  this  section.  And  see,  also, 
post,  "Remedy  at  Law  Must  Be  as  Prac- 
tical and  Efficacious  as  in  Equity,"  III,  D, 
2,  b,  (3). 

"When  a  party  has  been  deprived  of  his 
right  by  fraud,  accident,  or  mistake,  and 
has  no  remedy  at  law,  a  court  of  equity 
will  grant  relief."  Metcalf  v.  Williams, 
104  U.  S.  93,  26  L.  Ed.  665.  See  the  titles 
FRAUD  AND  DECEIT;  MISTAKE 
AND  ACCIDENT. 

"Where  the  rights  in  jeopardy  are  those 
of  private  citizens,  and  are  of  those  classes 
which  the  constitution  of  the  United 
States  either  confers  or  has  taken  under 
its  protection,  and  no  adequate  remedy  for 
their  enforcement  is  provided  by  the 
forms  and  proceedings  purely  legal,  the 
same  necessity  invokes  and  justifies,  in 
cases  to  which  its  remedies  can  be  applied, 
that  jurisdiction  in  equity  vested  by  the 
constitution  of  the  United  States,  and 
which  cannot  be  affected  by  the  legislation 
©f  the  states."  Virginia  Coupon  Cases,  114 
U  S  311.  29  L  Ed.  200.  See  the  title  IN- 
JUNCTIONS. 

As  to  the  rule  that  total  failure  of  ordi- 
nary remedies  will  not  confer  unlimited 
power  upon  equity  to  relieve,  see  post,  "In 
General,"  III,  II,  1,  c,  (1). 


29.  Statutory  enactment  intended  to  em- 
phasize existing  rule. — New  York  Guar- 
anty Co.  v.  Memphis  Water  Co.,  107  U.  S. 
205,  27  L  Ed.  484;  Buzard  v.  Houston,  119 
U.  S.  347,  30  L.  Ed.  451;  Cruickshank  v 
Bidwell,   176   U.   S.   73,  44  L   Ed.   377. 

30.  Defendant  must  not  be  deprived  of 
constitutional  right  to  jury  trial. — White- 
head v.  Shattuck,  138  U.  S-  14G,  34  L  Ed. 
873;  Buzard  v.  Houston,  119  U.  S.  347,  30 
L.  Ed.  451;  Killian  v.  Ebbinghaus,  110  U. 
S.  568,  28  L  Ed.  24-6;  Root  v.  Railwav  Co.,. 
1C5  U.  S.  189,  26  L.  Ed.  975;  Scott  V. 
Neely,  140  U.  S.  106,  35  L  Ed.  358;  Hipp 
v.  Babin,  19  How.  271,  15  L  Ed.  6:::i; 
Grand  Chute  v.  Winegar,  15  Wall.  373,  21 
L.  Ed.  174;  Insurance  Co.  v.  Bailev,  13 
Wall.  61,  20  L.  Ed.  501;  Lewis  v.  Cocks,. 
23  Wall.  466,  23  L  Ed.  70. 

"The  right  to  a  trial  by  jury  is  a  great 
constitutional  ri^ht,  and  it  is  only  in  ex- 
ceptional cases  and  for  specified  causes 
that  a  party  may  be  deprived  of  it.  It  is 
in  vindication  of  this  great  principle,  and 
as  declaratory  of  the  common  law,  that 
the  judiciary  act  of  1789,  in  its  sixteenth 
section,  declares  'that  suits  in  equity  shall 
not  be  sustained  in  either  of  the  courts  of 
the  United  States  in  any  case  where  ade- 
quate and  complete  remedy  may  bo  had 
at  law.'"  Grand  Chute  v.  Winegar.  15 
Wall.  373,  21  L  Ed.  174.  See  the  title 
CONSTITUTIONAL  LAW,  vol.  4,  ,..   1. 

31.  Remedies  existing  at  adoption  of  ju- 
diciary act  of  1789. — McConihay  v.  Wright, 
1:2 1    U.  S.  201,  30  L  Ed.  932. 

32.  Effect  of  state  statutes  giving  rem- 
edy at  law. — See  post,  "Administration  of 
Equitable  Relief  under  State  Statutes," 
111,   II,   1,  b,   (2). 
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federal  statute  creates  a  right  or  gives  a  remedy,  and  does  not  prescribe  the  form 
of  action,  such  statute  will  not  oust  the  equity  jurisdiction  of  the  federal  courts 
where  the  remedy  is,  in  its  nature,  appropriate  to  a  court  of  equity.33 

^  (2)    Want  of  Remedy  as  DistinquisJied  from  Inability  to  Obtain  Its  Fruits. 

The  want  of  a  remedy  and  the  inability  to  obtain  the  fruits  of  a  remedy  are  en- 
tirely distinct,  and  where  there  is  a  perfect  remedy  at  law,  the  fact  that  there  is 
difficulty  in  its  execution  will  not  authorize  the  court  of  equity  to  "rant  relief. •'?4 
Thus,  for  instance,  though  a  court  of  equity  may  be  invoked  as  auxiliary  to  a  court 
of  law  in  the  enforcement  of  its  judgments,  when  the  latter  is  inadequate  to  afford 
the  proper  remedy,  by  inadequacy  of  the  remedy  at  law  is  here  meant,  not  that  it 
"ails  to  produce  the  money— that  being  a  very  usual  result  in  the  use  of  'all  remedies 
—but  that  in  its  nature  or  character  it  is  not  fitted  or  adapted  to  the  end  in  view.35 


33.  Effect  of  federal  statute  creating 
ight  or  giving  remedy. — Hornor  v.  Hen- 
ing,  93  U.  S.  228,  23  L-  Ed.  879,  reaffirmed 

in  Stone  v.  Chisholm,  113  U.  S.  302,  28  L. 
Ed.  991.  And  see  Cameron  v.  United 
States,  148  U.  S.  301,  37  L.  Ed.  459. 

34.  Must  be  want  of  remedy  not  merely 
inability  to  obtain  the  fruits  thereof. — 
Rees  v.  Watertown,  19  Wall.  107,  22  L.  Ed. 
72;  Thompson  v.  Allen  County,  115  U.  S. 
550,  29  L.  Ed.  472. 

"Tt  is  conceded,  and  the  authorities  are 
too  abundant  to  admit  a  question,  that 
there  is  no  chancery  jurisdiction  where 
there  is  an  adequate  remedy  at  law.  The 
writ  of  mandamus  is,  no  doubt,  the  regular 
remedy  in  a  case  like  the  present,  and  or- 
dinarily it  is  adequate  and  its  results  are 
satisfactory.  The  plaintiff  alleges,  how- 
ever, in  the  present  case,  that  he  has  is- 
sued such  a  writ  on  three  different  occa- 
sions; that,  by  means  of  the  aid  afforded 
by  the  legislature  and  by  the  devices  and 
contrivances  set  forE:  in  the  bill,  the  writs 
have  been  fruitless;  that,  in  fact,  they  af- 
ford him  no  remedy.  The  remedy  is  in 
law  and  in  theory  adequate  and  perfect. 
The  difficulty  is  in  its  execution  only.  The 
want  of  a  remedy  and  the  inability  to  ob- 
tain the  fruits  ef  a  remedy  are  quite  dis- 
tinct, and  yet  they  are  confounded  in  the 
present  proceeding:.  To  illustrate:  The 
writ  of  habere  facias  possessionem  is  the 
established  remedy  te  obtain  the  fruits  of 
a  judgment  for  the  plaintiff  in  ejectment. 
It  is  a  full,  adequate,  and  complete  rem- 
edv.  Not  many  years  since  there  existed 
in  Central  New  York  combinations  of  set- 
tlers and  tenants  disguised  as  Indians,  and 
calling  themselves   such,   who   resisted   the 

-ecution  of  this  process  in  their  counties, 
and  so  effectually  that  for  some  vears  no 
landlord  could  gain  possession  of  his  land. 
There  was  a  perfect  remedy  at  law,  but 
through  fraud,  violence,  or  crime  its  ex- 
ecution was  prevented.  It  will  hardly  be 
argued  that  this  state  of  things  gave  au- 
thority to  invoke  the  extraordinary  aid  of 
a  court  of  chancery.  The  enforcement  of 
the  Wal  remedies  was  temporarily  sus- 
pended bv  means  of  illegal  violence,  but 
the  remedies  remained  as  before.  It  was 
the  case  of  a  miniature  revolution.  The 
courts  of  law  lost  no  pow»r,  the  court  of 
chancery  gained  none.     The  present  case 


stands  upon  the  same  principle.     The  legal 
remedy    is    adequate    and    complete,    and 
time  and  the  law  must  perfect  its   execu- 
tion."    Rees   v.   Watertown,   19   Wall    107 
22  L.  Ed.  72. 

"It  is  settled  that  the  mere  fact  that  a 
law  is  unconstitutional  does  not  entitle  a 
party  to  relief  by  injunction  against  pro- 
ceedings in  compliance  therewith,  but  it 
must  appear  that  he  has  no  adequate  rem- 
edy by  the  ordinary  processes  of  the  law 
or  that  the  case  falls  under  some  recog- 
nized head  of  equity  jurisdiction.  Shelton 
v.  Piatt,  139  U.  S.  591,  35  L-  Ed.  273;  Al- 
len v.  Pullman's  Palace  Car  Co.,  139  U  S. 
65-8,  35  L.  Ed.  303;  Pacific  Express  Co.  v. 
Seibert,  142  U.  S.  339,  35  L.  Ed.  1035s 
Pittsburg,  etc.,  Railway  v.  Board  of  Pub- 
lic Works,  172  U.  S.  32,  43  L.  Ed.  354;  Ar- 
kansas Building,  etc.,  Ass'n  v.  Madden. 
175  U.  S.  269,  44  L.  Ed.  159."  Cruick- 
shank  v.  Bidwell,  176  U.  S.  73.  44  L.  Ed. 
377.  See  the  title  INJUNCTIONS. 

Generally,  as  to  the  rule  that  the  failure 
of  ordinary  remedies  will  not  confer  uoon 
equity  unlimited  power  to  give  relief  at 
the  expense  of  well-settled  principles,  see 
ante,   "In    General,"    III,    H,   1,   c,    (1). 

35.  Remedy  must  be  in  its  nature  not 
fitted  or  adapted  to  end  in  view. — Thomp- 
son v.  Allen  County,  115  U.  S.  .">.">0.  29  L. 
Ed.  472;  Rees  v.  Watertown.  19  Wall.  1  17, 
22  L.  Ed.  72.  See  the  titles  JUDGMENTS 
AND   DECREES;   MANDAMUS. 

"The  court  of  equity  is  invoked  as 
auxiliary  to  a  court  of  law  in  the  enforce- 
ment of  its  judgments  in  cases  only  where 
the  latter  is  inadequate  to  afford  the 
proper  remedy."  Walkley  v.  Muscatine,  6 
Wall.   481,   18   L.    Ed.   930. 

Where  the  law  has  provided  that  a  tax 
shall  be  levied  to  pay  corporation  bonds, 
a  mandamus  after  judgment  to  compel  the 
levy  of  the  tax,  in  the  nature  of  an  execu- 
tion or  process  to  enforce  the  judgment, 
is  the  only  remedv.  The  fact  that  this 
remedy  has  been  shown  to  be  unavailing 
does  not  confer  upon  a  court  of  equity  the 
power  to  levy  and  collect  taxes  to  nay  the 
debt.  Heine  v.  The  Levee  Comm 
sioners.  19  Wall.  655,  22  E.  Ed.  223,  citing 
Walklev  v.  Muscatine,  6  Wall.  481,  18  L. 
Ed.  930:  Rees  v.  Watertown.  19  Wall.  1^7, 
22     L.    Ed.     72.      See     the     titles      MAX- 
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(3)  Remedy  at  Law  Must  Be  as  Practical  and  Efficacious  as  in  Equity. — Gen- 
eral Principle. — It  is  well  established  that,  in  order  to  bar  or  oust  the  jurisdiction 
of  a  court  of  equity,  it  is  not  enough  that  there  is  a  remedy  at  law.36  Such  remedy 
at  law  must  be  plain  and  adequate,  or,  in  other  words,  as  practical  and  efficacious 
to  the  ends  of  justice  and  its  proper  administration  as  the  remedy  in  equity.37 


DAMUS;  MUNICIPAL,  COUNTY, 
STATE  AND  FEDERAL  SECURITIES; 
TAXATION. 

"There  does  not  appear  to  be  any  au- 
thority founded  on  the  recognized  princi- 
ples of  a  court  of  equity  at  which  this 
bill  can  be  sustained.  If  sustained  at  all 
it  must  be  on  the  very  broad  ground  that 
because  the  plaintiff  finds  himself  unable 
to  collect  his  debt  by  proceedings  at  law, 
it  is  the  duty  of  a  court  of  equity  to 
devise  some  mode  by  which  it  can  be  done. 
It  is,  however,  the  experience  of  every 
day  and  of  all  men,  that  debts  are  created 
which  are  never  paid,  though  the  creditor 
has  exhausted  all  the  resources  of  the  law. 
It  is  a  misfortune  which  in  the  imperfec- 
tion of  human  nature  often  admits  of  no 
redress.  The  holder  of  a  corporation 
bond  must  in  common  with  other  men 
submit  to  this  calamity,  when  the  law 
affords  no  relief."  Heine  v.  The  Levee 
Commissioners,  19  Wall.  655,  22  L.  Ed. 
223. 

36.  Mere  existence  of  legal  remedy  in- 
sufficient to  oust  equity  jurisdiction. — 
Boyce  v.  Grundy,  3  Pet.  210,  7  L  Ed.  655; 
Drexel  v.  Berney,  122  U.  S.  241,  30  L  Ed. 
1219;  United  States  v.  Union  Pac.  R.  Co., 
160  U.  S.  1.  40  L.  Ed.  319.  And  see  cases 
cited    to    succeeding    text. 

37.  Must  be  as  practical  and  efficacious 
as  remedy  in  equity. — United  States  v. 
Howland,  4  Wheat.  108,  4  L  Ed.  526; 
Boyce  V.  Grundy,  3  Pet.  210,  215,  7  L  Ed. 
655;    Hunter  7'.   United   States,   5  Pet.   173, 

8  L.    Ed.    86;    Rrent   v.   Bank,    10    Pet.    596, 

9  L  Ed.  547;  Wylie  7'.  Coxe.  15  How.  415, 
14  L.  Ed.  753;  Garrison  v.  Memphis  Ins. 
Co..  19  How.  312,  15  L  Ed.  656;  Barber 
7'.  Barber,  21  How.  582,  16  L  Ed.  226; 
Parker  7'.  Winnipiseogee  Lake  Cotton, 
etc..  Co..  2  Black  545,  17  L.  Ed.  333;  Wat- 
son 7'.  Sutherland,  5  Wall.  74,  18  L  Ed. 
580;  Pavnc  7'.  Hook,  7  Wall.  425.  19  L. 
Ed.  260;  Morgan  v.  Belnit,  7  Wall.  613, 
19  L.  Ed.  203;  Jones  7'.  Bolles.  9  Wall. 
364.  19  L.  Ed.  734;  May  7'.  Le  Claire,  11 
Wnll  217.  20  L  Ed.  50;  Insurance  Co.  7'. 
Bailey.  13  Wall.  616,  621,  20  L.  Ed.  501; 
OelHchs  V.  S^ain.  15  Wall.  211.  21  L  Ed. 
43;  Lewis  7'.  Cocks,  23  Wall.  466.  23  L.  Ed. 
70;  Clements  7'.  Macheboeilf.  92  U.  S.  418, 
23  L.  Ed.  504;  Sullivan  V.  Portland,  etc., 
R    Co    94  U   S   806.  24  L  I'M  324;   rvin 

r  Hutton.  OS  U.  S.  79,  25  L  Ed.  66; 
TV.  mia    Co.    7'.    St.    Louis,    etc.,    R. 

Co  118  U  S.  290,  ?,o  L.  Ed.  s:i;  United 
States  "•  Wilson.  118  U.  S.  86,  30  L.  Ed. 
no-.  Ruckman  «.  Cory.  1-"  U  S.  3S7.  32 
T,  Ed.  728;  Kilbourn  v.  Sunderland,  130 
U  S  505.  32  L.  Ed.  1005;  Stewart  v  Mas- 
son  131  U.  S.  151,  33  L.  V.A  HI-  Gorm- 
ley  v.  Clark,  134  U.  S.  388,  33   L.  Ed.  909; 


Allen  7'.  Hanks,  136  U.  S.  300,  34  L  Ed. 
414;  North  v.  Peters,  138  U.  S.  271,  34 
L.  Ed.  936;  Joy  v.  St.  Louis,  138  U.  S.  1, 
34  L-  Ed.  843;  Simmons  Creek  Coal  Co. 
7'.  Doran,  142  U.  S.  417,  35  L  Ed.  1062; 
Tyler  v.  Savage,  143  U.  S.  79,  36  L.  Ed. 
82;  Coosaw  Min.  Co.  v.  South  Carolina,  144 
U.  S.  550,  36  L  Ed.  537;  Franklin  Tel.  Co. 
v.  Harrison,  145  U.  S.  459,  36  L  Ed.  776; 
United  States  7'.  Old  Settlers,  148  U.  S. 
427,  37  L  Ed.  509;  Angle  v.  Chicago,  etc., 
R.  Co.,  151  U.  S.  1.  38  L.  Ed.  55;  Rich  7'. 
Braxton,  158  U.  S.  375,  39  L  Ed.  1022; 
Townsend  v.  Vanderwerker,  160  U.  S.  171, 
40  L  Ed.  383;  United  States  v.  Union  Pac. 
R.  Co.,  160  U.  S.  1,  40  L  Ed.  319;  Union 
Pac.  R.  Co.  7'.  Chicago,  etc.,  R.  Co.,  163 
U.  S.  564,  41  L.  Ed.  265;  Wilson  v.  Lam- 
bert, 168  U.  S.  611,  42  L.  Ed.  599;  Smyth 
V.  Ames,  169  U.  S.  466,  42  L.  Ed.  819; 
Walla  Walla  City  v.  Walla  Walla  Water 
Co.,  172  U.  S.  1,  43  L  Ed.  341;  Missouri 
7-.  Illinois,  etc.,  Dist,  180  U.  S.  208,  45 
L  Ed.  497;  Clews  v.  Jamison,  182  U.  S. 
461,  45  L.  Ed.  1183;  United  States  v.  Rick- 
ert,  188  U.  S.  432.  47  L  Ed.  532;  Donovan 
V.  Pennsylvania  Co.,  199  U.  S.  279,  50  L. 
Ed.  192. 

The  jurisdiction  in  equity  attaches  unless 
the  legal  remedy,  both  in  respect  to  the 
final  relief  and  the  mode  of  obtaining  it, 
is  as  efficient  as  the  remedy  which  equity 
would  afford  under  the  same  circum- 
stances. Kilbourn  7'.  Sunderland,  130  U.  S. 
505,  514,  32  L.  Ed.  1005;  Gormley  v.  Clark, 
134  U.  S.  338,  33  L  Ed.  909,  reaffirmed  in 
Stallcup  7'.  Tacoma,  165  U.  S.  719,  41  L. 
Ed.  1185;  Kilbourn  7'.  Sunderland,  130  U. 
S.   505,   32   L   Ed.   1005. 

"Mr.  Justice  Story  said  that  an  infor- 
mation in  equity  at  the  suit  of  the  attorney 
general  would  lie  in  cases  of  purpresture 
and  public  nuisance,  the  jurisdiction  of 
courts  of  equity  being  sustained  because 
of  'their  ability  to  give  a  more  complete 
and  perfect  remedy  than  is  attainable  at 
law,  in  order  to  prevent  irreparable  mis- 
chief, and  also  to  suppress  oppressive  and 
vexatious  litigations.'  Eq.  Jur..  §§  922.  923, 
924;  The  People  v.  Vanderbilt,  26  N.  Y. 
287.  293;  District  Attorney  v.  Lynn  &  Bos- 
ton Railroad  Co.,  16  Gray,  242.  245;  Kerr 
on  Injunctions.  262,  263;  1  Joyce  on  In- 
junctions, 120."  Coosaw  Min.  Co.  v.  South 
Carolina.    144    U.    S.    550,   36   L.    Ed.    537. 

"In  cases  of  specific  performance,  to 
which  category  the  one  before  us  belongs, 
parties  are  sometimes  remitted  to  a  court 
of  law.  But  this  is  never  done  where  the 
remedy  is  not  as  affectual  and  complete 
there  as  the  chancellor  can  make  it 
Equity  sometimes  takes  jurisdiction  OV 
accounl  of  the  parties,  and  sometimes  op 
account   of   the   relief  proper  to  be  admin- 
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The  above  principle  is  as  applicable  in  cases  where  a  party  resorts  to  a  court  of 
equity  to  enforce  a  defense  to  an  action  at  law,  as  where  he  seeks  by  a  bill  in 
equity  other  relief.38  The  remedy  or  defense  which  will  i  >ust  a  court  of  equity  of  ju- 
risdiction must  be  as  complete  and  as  adequate,  as  sufficient  and  as  final,  as  the 
remedy  in  equity,  or  else  the  latter  court  retains  jurisdiction,39  and  it  has  been 
held  that  it  must  be  one  which  may  be  resorted  to  without  impediment  created 
otherwise  than  by  the  act  of  the  party,40  and  must  be  capable  of  being  asserted 
without  rendering  the  party  asserting  it  liable  to  the  imposition  of  heavy  pen- 
alties or  forfeitures  arising  other  than  by  reason  of  his  own  act.41 

If  the  remedy  at  law  be  doubtful,  a  court  of  equity  will  not  decline  cog- 
nizance of  the  suit.42  Where  equity  can  give  relief,  a  plaintiff  ought  not  to 
be  compelled  to  speculate  upon  the  chance  of  his  obtaining  relief  at  law.4;J 

Inadequacy  of  remedy  at  law  exists  where  the  case  made  demands 
preventive   relief,    as,    for   instance,   the  prevention  of   multiplicity  of   suits,44 


isterecl."     May  v.  Le   Claire,   11   Wall.  217, 
20  L.  Ed.  50. 

"The  jurisdiction  of  courts  of  equity  to 
decree  the  specific  performance  of  agree- 
ments is  of  a  very  ancient  date,  and  rests 
on  the  ground  of  the  inadequacy  and  in- 
completeness of  the  remedy  at  law.  Its 
exercise  prevents  the  intolerable  travesty 
of  justice  involved  in  permitting  parties  to 
refuse  performance  of  their  contracts  at 
pleasure  by  electing  to  pay  damages  for 
the  breach.  It  is  not  contended  that  multi- 
plicity of  suits  to  recover  damages  for  the 
refusal  of  defendants  to  perform  would 
afford  adequate  relief,  nor  could  it  be,  for 
such  a  remedy  under  the  circumstances 
would  neither  be  plain  nor  complete,  nor 
a  sufficient  substitute  for  the  remedy  in 
equity,  nor  would  the  interests  of  the 
public  be  subserved  thereby."  Union  Pac. 
R.  Co.  v.  Chicago,  etc.,  R.  Co.,  163  U.  S. 
564,  41  L.  Ed.  265.  See  the  title  SPE- 
CIFIC PERFORMANCE. 

"An  insurer  may  apply  to  equity  when- 
over  an  impediment  exists  to  the  exercise 
of  his  legal  remedy  in  the  name  of  the  as- 
sured." Garrison  v.  Memphis  Ins.  Co.,  19 
How.  312,  15  L.  Ed.  656.  See  the  title 
INSURANCE. 

Where  a  fund  was  in  the  hands  of  an 
,i-Mgnee  of  an  insolvent,  out  of  which  the 
United  States  asserted  a  right  to  a  priority 
of  payment,  in  such  a  case,  proceedings 
at  law  might  not  be  adequate,  and  it  was 
proper  to  proceed  in  equity.  Hunter  v. 
United  States,  5  Pet.  173,  8  L.  Ed.  86,  affirm- 
ing United  States  v.  Hunter,  5  Mason  62. 
See  the  title  INSOLVENCY. 

Where  an  agreement  against  which  a 
complainant  in  equity  asks  to  have  relief 
is  perpetual  in  its  nature,  and  the  keeping 
of  it  on  foot  is  a  fraud  against  the  party 
complaining,  so  that  the  only  effectual 
relief  against  it  is  to  have  it  annulled,  the 
case  is  one  for  equitv,  not  for  law.  Jones 
v.  Bolles,  9  Wall.  364,  19  L.  Ed.  734.  See 
the  title  FRAUD  AND  DECEIT. 

38.  Application  to  enforcement  of  de- 
fenses to  other  relief. — Drexel  v.  Barney, 
L22  U.  S.  241,  30  L.  Ed.  L219;  Boyce  v. 
Gnmdv,  3  Pet.  210.  7   L.    )\<1.   655 

"This     is     illustrated     by     the     case     of 


Grand  Chute  v.  Winegar,  15  Wall.  373, 
377,  21  L.  Ed.  174.  That  was  a  case  of  a 
bill  in  equity  by  a  municipal  corporation 
to  procure  the  cancellation  of  bonds  on 
which  an  action  at  law  had  been  brought, 
alleged  to  be  void  in  the  hands  of  the 
holder.  The  court  said:  'A  judgment 
against  Winegar  in  the  suit  brought  by 
him  would  be  as  conclusive  upon  the  in- 
validity of  the  bonds,  would  as  effectually 
prevent  all  future  vexatious  litigation, 
would  expose  the  fraud,  and  prevent  fu- 
ture deception  as  perfectly  and  thoroughly, 
as  would  a  judgment  in  the  equity  suit. 
Under  such  circumstances,  there  is  no 
authority  for  bringing  this  suit  in  equity.' ' 
Drexel  v.  Berney,  122  U.  S.  241,  30  L.  Ed. 
1219. 

39.  Jurisdiction  retained  by  equity  unless 
remedy  or  defense  as  sufficient  and  final  as 
in  equity. — Cable  v.  United  States  Life 
Ins.  Co.,  191  U.  S.  288;  48  L  Ed.  188. 

40.  Must  be  no  impediment  created 
otherwise  than  by  act  of  party. — Cable 
v.  United  States  Life  Ins.  Co.,  191  U.  S. 
288,    48    L    Ed.    188. 

41.  Assertion  must  not  render  party  li- 
able to  penalties,  etc. — Cable  v.  United 
States  Life  Ins.  Co.,  191  U.  S.  288,  48 
L.    Ed.    188. 

42.  Relief  granted  where  remedy  at  law 
doubtful.— Davis  v.  Wakelee,  156  U.  S. 
680,    39    L    Ed.    578. 

43.  Davis  v.  Wakelee,  156  U.  S.  680,  39 
L   Ed.  578. 

44.  Where  preventive  relief  demanded — 
Preveniion  of  multiplicity  of  suits. — 
Cruickshank  v.  Bidwell,  176  U.  S.  73,  44  L. 
Ed.  377;  Donovan  v.  Pennsylvania  Co., 
199  U.  S.  279,  50  L.  Ed.  192;  Union  Pac.  R. 
Co.  V.  Cheyenne,  113  U.  S.  516.  28  L.  Ed. 
1098;  United  States  ,-.  Union  Pac.  R.  Co., 
160  U  S.  1,  40  L.  Ed.  319;  Ogden  City  v. 
Armstrong,  168  U.  S.  224,  12  I.  I'M  lit: 
Payne  v.   Hook,  7  Wall.    125,   19   L    Ed.  260. 

In  Olerichs  v.  Spain,  1 :.  Wall.  211,  228, 
21  L.  Ed.  43,  an  objection  was  raised  that 
the  remedy  at  law  was  ample.  The  court, 
observing  thai  tin-  remedy  at  law  was  not 
as  effectual  a-  in  equity,  said,  anion-;  other 
things,  that  a  "difecl  proceeding  in  equity 
will   save  time,  expense,  and  a  multiplicity 
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or  ihe  prevention  of  irreparable  injury.45 

Jurisdiction  Unaffected  by  Character  of  Questions  Involved. — It  is  net 

an  objection  to  the  jurisdiction  of  equity  that  legal  questions  are  presented  for 
consideration  which  might  also  arise  in  a  court  of  law.40  If  tbe  controversy 
be  one  in  which  a  court  of  equity  only  can  afford  the  relief  prayed  for,  its  juris- 
diction is  unaffected  by  the  character  of  the  questions  involved.47 


of  suits,  and  settle  finally  the  rights  of  all 
concerned  in  one  litigation." 

Where  land  hai  been  laid  out  in  town 
lots,  or  otherwise  divided  among  many  oc- 
cupants, who  are  threatened  with  nu- 
merous suits,  a  bill  in  equity  will  lie  to 
quiet  the  title,  although  the  complainants 
have  a  legal  title,  and  therefore  an  ade- 
quate remedy  in  a  court  of  law  in  each 
several  case.  Crews  v.  Burcham,  1  Black 
352,  17  L.  Ed.  91.  See  the  title  MULTI- 
PLICITY OF  SUITS. 

45.  Prevention  of  irreparable  injury. — 
Cruickshank  v.  Bidwell.  176  U.  S.  73,  44  L. 
Ed.  377;  Vicksburg  Waterworks  Co.  v. 
Vicksburg,  185  U.  S.  65,  46  L-  Ed.  808; 
Watson  7'.  Sutherland,  5  Wall.  74,  18 
L.  Ed.  580;  Cherokee  Nation  v.  Georgia, 
5    Pet.    1,    8    L.    Ed.    25. 

See  the  title  INIUNCTIONS,  and 
cross  references  there  found. 

The  absence  of  a  plain  and  adequate 
remedy  at  law  affords  the  only  test  of 
equity  jurisdiction,  and  the  application  of 
this  principle  to  a  particular  case  must 
depend  altogether  upon  the  character  of 
the  case,  as  disclosed  in  the  proceedings. 
Hence  where  a  creditor  of  A.  levied  on 
goods,  a  miscellaneous  stock  in  retail 
trade,  suitable  for  the  then  current  season, 
and  intended  to  be  paid  for  out  of  the 
sales — in  the  possession  of  B.,  a  young 
man  recently  established  in  trade  and 
doing  a  profitable  business,  alleging  that 
they  had  been  conveyed  to  B.  by  A.  to 
defeat  his  creditors — the  court,  upon  being 
satisfied  that  they  had  not  been  so  con- 
veyed, he'd  that  the  execution  had  been 
rightly  enjoined;  that  as  at  law  the  meas- 
ure of  damages,  if  the  property  were  not 
sold,  could  not  extend  beyond  the  injury 
done  to  it,  to  the  value  of  it,  when  taken, 
with  interest  from  the  time  of  the  taking 
down  to  the  trial — loss  of  trade,  destruc- 
tion of  credit,  and  failure  of  business  pros- 
pects— commercial  ruin,  in  short — collat- 
eral or  consequential  damages,  which 
might  nevertheless  ensue,  would  not  be 
compensated  for  at  law,  but  were  proo- 
erly  prevented  in  equity.  Watson  v.  Suth- 
nd,  5  Wall.  74,  18  L.  Ed.  580. 

"Whenever  the  power  of  eminent  do- 
main is  about  to  be  exercised  without 
ipliance  with  the  conditions  upon 
which  the  authority  for  its  exercise  de 
pends.  court-  of  equity  are  not  curious  in 
analyzing  the  grounds  upon  which  they 
resl  their  interposition.  Eauitable  juris- 
diction mav  b<-  invoked  in  view  of  the  in- 
adequacy of  the  legal  remedy  where  the 
injury  is  destructive  of  a  continuous 
character  or  irreparable  in  its  nature;  and 


the  appropriation  of  private  property  to 
public  use,  under  color  of  law,  but  in  fact 
without  authority,  is  such  an  invasion  of 
private  rights  as  may  be  assumed  to  be 
essentially  irremediable,  if,  indeed,  relief 
may  not  be  awarded  ex  debito  justitiae. 
But  where  there  is  no  direct  taking  of 
the  estate  itself,  in  whole  or  in  part,  and 
the  injury  complained  of  is  the  infliction 
of  damage  in  respect  to  the  complete  en- 
joyment thereof,  a  court  of  equity  must 
be  satisfied  that  the  threatened  damage  is 
substantial  and  the  remedy  at  law  in  fact 
inadequate  before  restraint  will  be  laid 
upon  the  progress  of  a  public  work.  And 
if  the  case  made  discloses  only  a  legal 
right  to  recover  damages  rather  than  to  de- 
mand compensation,  the  court  will  decline 
to  interfere."  Osborne  v.  Missouri  Pac.  R. 
Co.,  147  U.  S.  248,  37  L  Ed.  155.  See  the 
title  EMINENT  DOMAIN. 

In  case  of  controversy,  a  court  of  equity 
is  the  proper  tribunal  to  prevent  an  in- 
jurious act  by  a  public  officer,  for  which 
the  law  might  give  no  adequate  redress, 
or  to  avoid  a  multiplicity  of  suits,  or  to 
prevent  a  cloud  from  being  cast  over  the 
title.  Carroll  v.  Safford,  3  How.  441.  11 
L  Ed.  671.  See  the  titles  PUBLIC  OFFI- 
CERS OUTETING  TITLE. 

46.  Effect  of  presentation  of  legal  ques- 
tions.— Holland  v.  Challen.  110  U.  S*.  15, 
28  L  Ed.  52;  Gormley  v.  Clark,  134  U.  S. 
338,  33  L  Ed.  909. 

47.  Equity  jurisdiction  unaffected  by 
character  of  questions  involved. — Holland 
v.    Challen,   110   U.   S.    15.   28   L    Ed.   52. 

Tn  Simmons  Creek  Coal  Co.  v.  Doran, 
142  U.  S.  417.  35  L  Ed.  1063.  which  was 
a  bill  in  the  United  States  district  court 
to  establish  a  deed,  obtain  construction  of 
a  deed,  and  the  correction  of  alleged  mis- 
take as  to  the  boundaries  of  land  in  con- 
troversy, and  set  aside  certain  other  deeds 
to  such  land  as  clouds  upon  complainant's 
bill,  enjoin  the  commission  of  waste  by 
defendants,  etc.,  it  was  held  that  the  court 
had  jurisdiction  to  establish  the  lost  deed, 
even  though  in  an  action  at  law  proof  of 
the  fact  micht  have  been  allowed  to  have 
been  made.  See  the  titles  LOST  INSTRU- 
MENTS AND  RECORDS;  QUTETTNG 
TITLE. 

As  to  the  rule  that  a  court  of  equity 
having  once  accuired  jurisdiction  of  a 
case  for  one  purpose  will  retain  jurisdic- 
tion for  the  purpose  of  giving  full  and  final 
relief,  see  post.  "Retention,  for  All  Pur- 
poses, of  Jurisdiction  Once  Acquired,'  III, 
D,  4. 
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(4)  Necessity  for  Exhaustion  of  Legal  Remedy. — As  to  the  necessity  for  a 
party  seeking  equitable  relief  to  show  that  he  has  exhausted  his  legal  remedy, 
if  any  such  existed,  see,  generally,  post,  "Allegation  of  Facts  Entitling  Com- 
plainant to  Relief,"  VIII,  B,  2,  b,  (3).  And  see  the  appropriate  titles,  as,  for 
instance,  Creditors'  Suits,  ante,  p.  22 ;  etc. 

(5)  Effect  of  Loss  of  Remedy. — Loss  Through  Neglect  of  Party. — Where 
the  party  seeking  equitable  relief  has  lost  his  remedy  at  law  through  his  own 
fault   or  neglect,  equity  will  not  interfere  to  grant  relief.48 

Loss  Through  Accident,  or  Fraud  of  Adverse  Party. — Where  the  remedy 
has  been  lost  through  accident,  or  through  the  fraud  of  the  adverse  party, 
equity  will  relieve.49 

3.  Application  of  Rule  Dependent  on  Character  oe  Case  as  Disclosed 
in  the  Pleadings. — The  application  of  the  rule  set  out  in  the  beginning  of  this 
section,  that  the  absence  of  a  complete  and  adequate  remedy  at  law  is  the  test 
of  equity  jurisdiction,  must  depend  on  the  character  of  the  case  as  disclosed 
in   the   pleadings.50 

4.  Retention,  for  All  Purposes,  of  Jurisdiction  Once  Acquired — 
.a.  General  Rule  Stated  and  Construed. — Jurisdiction  Once  Acquired  Re- 
tained for  Full  Relief  and  to  Avoid  Multiplicity  of  Suits. — It  is  a  well- 
established  rule  that  a  court  of  equity,  having  properly  acquired  jurisdiction 
of  a  cause,  for  the  purpose  of  affording  equitable  relief,  may  retain  the  same 
for  the  purpose  of  granting  full  relief,  and  may  proceed  to  its  final  and  com- 
plete decision,51  so  as  to  avoid  a  multiplicity  of  suits  and  give  to  the  plaintiff 


48.  Remedy  lost  through  party's  own 
fault  or  neglect. — See,  generally,  the  titles 
JUDGMENTS  AND  DECREES; 
LACHES. 

As  to  application  of  this  rule  in  par- 
ticular  instances,   see   the   specific   titles. 

"This  examination  will  be  premised  by 
stating  the  following  principles  of  equity 
jurisprudence,  which  may  be  affirmed  to 
be  without  exception — that  whosoever 
would  seek  admission  into  a  court  of  eq- 
uity must  come  with  clean  hands;  that 
such  a  court  will  never  interfere  in  op- 
position to  conscience  or  good  faith;  and 
again,  and  in  intimate  connection  with 
the  principles  just  stated,  that  it  will 
never  be  called  into  activity  to  remedy 
the  consequences  of  laches  or  neglect,  or 
the  want  of  reasonable  diligence.  When- 
ever, therefore,  a  competent  remedy  or 
defense  shall  have  existed  at  law,  the  party 
who  may  have  neglected  to  use  it  will 
never  be  permitted  here  to  supply  the 
omission,  to  the  encouragement  of  use- 
less and  expensive  litigation,  and  perhaps 
to  the  subversion  of  justice."  Creath  v. 
Sims,   5   How.   192,    12   L.    Ed.    111. 

"Relief  in  equity  will  not  be  granted 
merely  because  a  security  in  an  admiralty 
suit  becomes  ineffectual,  if  it  appears  that 
it  became  so  without  fraud,  misrepresen- 
tation, or  accident,  which  might  have  been 
prevented  bv  due  diligence.  Hunt  v.  Rou- 
smanier's  Administrators.  2  Mas.  366; 
Pedam  v.  Williams,  4  McLean,  51."  United 
States  v.  Ames.  99  U.  S.  35,  25  L.  Ed.  295. 

As  to  loss  by  bar  of  statute,  see  the 
title  LIMITATION  OE  ACTIONS  AND 
ADVERSE  POSSESSION. 

49.  Where  remedy  lost  through  accident 
•or  fraud  of  adverse  party. — See  the  titles 


FRAUD  AND  DECEIT;  JUDGMENTS 
AXD  DECREES;  MISTAKE  AND  AC- 
CIDENT, and  the  cross  references  there 
found. 

50.  Application  of  rule  dependent  on 
character  of  case  as  disclosed  in  plead- 
ings.— Arrowsmith  v.  Gleason,  129  U.  S. 
86,  32  L.  Ed.  630;  Rich  v.  Braxton,  158 
U.  S.  375,  39  L.  Ed.  1022;  United  States  v. 
Union  Pac.  R.  Co.,  160  U.  S.  1,  40  L.  Ed. 
319;  Litchfield  v.  Ballou,  114  U.  S.  190,  29 
L.  Ed.  132;  Watson  v.  Sutherland,  5  Wall. 
74,  18  L.  Ed.  580;  Payne  v.  Hook.  7  Wall. 
425,  19  L.  Ed.  260.  And  see  Bundy  v. 
Cocke,  128  U.  S.  185,  32  L.  Ed.  397;  Knox 
V.    Smith,   4   How.    298,    11    L.    Ed.   983. 

"Equitable  jurisdiction  having  once 
rightfully  attached,  cannot  be  defeated  by 
matter  subsequently  arising  which  does 
not  go  to  the  merits  of  the  complainant's 
case.  The  state  of  facts  existing  when  the 
bill  was  filed  must  be  looked  to  in  de- 
termining the  question  of  equitable  juris- 
diction." Rolling  Mill  Co.  v.  St.  Louis  Ore, 
etc.,  Co.,  152  U.  S.  596,  612.  38  L.  Ed.  565. 
And  see  Busch  v.  Jones,  184  U.  S.  598,  46 
L.    Ed.    707. 

51.  Retention  for  full  relief. — Gormley 
7-.  Clark,  134  U.  S.  338.  33  L.  Ed.  909; 
Manufacturing  Co.  ?-.  Bradlev,  105  U.  S. 
175,  26  L.  Ed.  1034:  Ward  v.  Todd.  103  U. 
S.  327.  26  L.  I'd  339;  Ober  v.  Gallagher, 
93  U.  S.  199.  23  L.  Ed.  829;  Dewinp  V. 
Perdicaries.  flfi  U.  S.  193.  24  L.  Ed.  654; 
Buzard  V.  Houston.  119  U.  S.  347.  30  L. 
Ed.  451;  Toy  v.  St.  Louis,  138  U.  S.  1.  34 
L.  I'd.  843;  United  States  v.  Union  Pac. 
R.  Co..  K.o  U.  S.  1.  -40  L  Ed  319;  Hopkins 
v.  Grimshaw.  165  U.  S  342.  41  L.  Ed.  739; 
Russell  v.  Clarke.  7  rrnnch  <>n.  3  l.  Ed. 
271;    Stephens   v.    McCareo.   9   Wheat     502. 
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a  single  and  complete  relief.52 

Determination  of  Legal  as  Well  as  Equitable  Questions. — Partial  cog- 
nizance of  the  case  having  been  acquired,  a  court  of  equity  may  proceed  to  a 
complete  adjudication,  and  may  determine  all  the  issues  between  the  parties 
both  in  law  and  in  equity,  and  may  establish  legal  rights  and  grant  legal  rem- 
edies otherwise  beyond  the   scope  of  its   authority.53 


6  L.  Ed.  145;  Hepburn  v.  Dunlop,  1 
Wheat.   179,   4  L.    Ed.   65. 

"It  is  a  rule  that  a  court  of  equity  which 
has  jurisdiction  of  a  question  may  pro- 
ceed to  its  final  and  complete  decision." 
Stephens  v.  McCargo,  9  Wheat.  502,  6  L. 
Ed.   145. 

''The  right  of  a  vendor  to  come  in  to  a 
court  of  equity  to  enforce  a  specific  per- 
formance is  unquestionable;  such  subjects 
are  within  the  .settled  and  common  juris- 
diction of  the  court.  It  is  equally  well 
settled,  that  if  the  jurisdiction  attaches, 
the  court  will  go  on  to  do  complete  jus- 
tice, although,  in  its  progress,  it  may  de- 
cree on  a  matter  which  was  cognizable  at 
law."  Cathcart  v.  Robinson,  5  Pet.  264, 
8  L.  Ed.   120. 

Generally  speaking,  a  court  of  law  is 
competent  to  afford  an  adequate  remedy 
to  either  party,  for  a  breach  of  the  con- 
tract by  the  other,  from  whatever  cause 
it  may  have  proceeded;  and  whenever  this 
is  the  case,  a  resort  to  a  court  of  equity 
is  improper.  But  if  the  contract  ought 
not,  in  conscience,  to  bind  one  of  the 
parties,  as,  if  he  had  acted  under  a  mis- 
take, or  was  imposed  upon  by  the  other 
party,  or  the  like,  a  court  of  equity  will 
interpose  and  afford  a  relief,  which  a 
court  of  common  law  cannot,  by  setting 
aside  the  contract;  and  having  thus  ob- 
tained jurisdiction  of  the  principal  ques- 
tion, that  court  will  proceed  to  make  such 
other  decree  as  the  justice  and  equity  of 
the  case  may  require.  Hepburn  v.  Dun- 
lop,  1    Wheat.   179.   4   L.   Ed.   65. 

A  court  of  equity,  having  obtained  ju- 
risdiction to  enforce  a  specific  performance 
of  the  contract  by  compelling  the  com- 
pany to  issue  a  policy,  can  proceed  to  give 
such  final  relief  as  the  circumstances  of 
the  case  demand.  Tayloe  v.  Merchants' 
Fire   Ins.   Co.,  9   How.  390,  13   L.   Ed.   187. 

A  court  of  equity  having  jurisdiction  of 
the  subject  matter  and  the  parties,  when 
it  takes  charge  of  a  railroad  and  its  ap- 
purtenances, as  a  trust  fund  for  the  pay- 
ment of  incumbrances,  has  power  to  ap- 
point managing  receivers  of  the  property, 
and,  for  its  preservation  and  management, 
authorize  moneys  to  be  raised,  and  de- 
clare the  same  chargeable  as  a  paramount 
lien  on  the  fund.  Wallace  v.  Loomis,  97 
U.  S.  146,  24  L.  Ed.  895.  See  the  title 
TRUSTS   AND   TRUSTEES. 

A  suit  was  brought  by  the  complain- 
ants to  obtain  an  injunction  against  the 
defendant  from  enforcing  certain  judg- 
ments which  he  had  obtained,  giving  him 
the  right  of  possession  to  certain  property 
which  was  held  by  the  plaintiffs.  The  de- 
fendant   in    his    answer    set     up      various 


grounds  of  defense  against  the  issuing  of 
the  injunction,  but  did  not  ask  for  any 
affirmative  relief.  It  was  held,  that  on  a 
dismissal  of  the  injunction  the  court  had 
the  power  to  ascertain  the  various  rights 
between  the  parties  and  make  the  decree 
in  accordance  with  these  rights,  and  that 
it  could,  in  addition  to  dissolving  the  in- 
junction, make  an  order  giving  the  de- 
fendant the  possession  of  the  land  upon 
his  performance  of  certain  conditions,  al- 
though his  answer  merely  asked  for  a 
dissolution  of  the  injunction.  Walden  v. 
Bodley,  14  Pet.  156,  164,  10  L.  Ed.  398.  See 
the   title   INJUNCTIONS. 

The  court  having  acquired  jurisdiction 
is  authorized  to  retain  it  for  the  purpose 
of  administering  complete  relief  between 
the  parties,  including  the  question  of  any 
allowance  to  a  defendant  for  expenses  in- 
curred. Hopkins  v.  Grimshaw,  165  U.  S. 
342.    358,    41    L.    Ed.    739. 

''The  authorities  are  abundant  and  well 
settled  that  a  creditor  of  a  deceased  per- 
son has  a  right  to  go  into  a  court  of  equity 
for  a  discovery  of  assets  and  the  payment 
of  his  debt.  When  there,  he  will  not  be 
turned  back  to  a  court  of  law  to  estab- 
lish the  validity  of  his  claim.  The  court 
being  in  rightful  possession  of  the  cause 
for  a  discovery  and  account,  will  proceed 
to  a  final  decree  upon  all  the  merits. 
Thompson  v.  Brown.  4  Johns.  (N.  Y.)  Ch. 
619;  1  Story,  Eq.  Jur.,  §  546;  2  YYms. 
Exrs.  1718,  1719."  Kennedv  v.  Creswell. 
101   U.   S.   641.   25   L.   Ed.   1075. 

52.  Reason  for  rule. — Manufacturing 
Co.  v.  Bradlev.  105  U.  S.  175,  26  L.  Ed. 
1034;  Root  v.  Railway  Co..  105  U.  S.  1*9, 
26  L.  Ed.  975;  Dewing  v.  Perdicaries,  96 
U.  S.  193,  24  L.  Ed.  654.  See  the  title 
MULTIPLICITY    OF    SUITS. 

"In  1  Pomeroy's  Equity  Jurisprudence, 
§  181,  many  adjudged  cases  are  cited  in 
support  of  the  proposition  that  'if  the 
controversy  contains  any  equitable  fea- 
ture or  requires  any  purely  equitable  re- 
lief which  would  belong  to  the  exclusive 
jurisdiction,  or  involves  any  matter  per- 
taining to  the  concurrent  jurisdiction,  by 
means  of  which  a  court  of  equity  would 
acquire,  as  it  were,  a  partial  cognizance  "I 
it.  the  court  may  go  on  to  a  complete  ad- 
judication, and  may  thus  establish  purely 
legal  rights  and  grant  legal  remedies 
which  would  otherwise  be  beyond  the 
Scope  of  its  authority.' "  United  States  V. 
Union  Pac.  R.  Co.,  160  U.  S.  1,  51,  40  L. 
Ed.    319. 

53.  Determination  of  legal  as  well  as 
equitable  questions. — Gormley  v.  Clark. 
134   U.    S.   33«.   33   L.    Ed.   939. 

In    Gormley  v.   Clark,   134   U.   S.   338,   33 
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b.  Limitation  on  Rule. — This  rule  as  to  retention  by  a  court  of  equity  of  ju- 
risdiction once  acquired,  should  not  be  abused  by  being  employed  as  a  mere 
pretext  for  bringing  into  chancery  causes  proper  for  a  court  of  law."4 

5.  Objection*  ox  Ground  of  Existence  ob  Adequate  Legal  Remedy — 
a.  Time. — General  Rule. — It  may  be  stated  as  a  general  rule  that  the  objection 
to  the  exercise  of  jurisdiction  by  a  court  of  equity  on  the  ground  that  there 
is  an  adequate  remedy  at  law,  should  be  taken  at  the  earliest  opportunity,55 
and  before  the  defendant  enters  upon  a  full  defense.56 

Objection  in  Appellate  Court.— See  the  title  Appeal  and  Error,  vol.  2, 
p.   108,  et  seq. 

b.  Manner. — By  Demurrer. — Where  the  existence  of  an  adequate  remedy 
at  law  is  apparent  en  the  face  of  pleadings,  the  objection  should  be  made  by 
demurrer.57 

Ey  Plea  or  Answer. — Where  the  defect  is  not  thus  apparent,  it  would  seem 
that  the  objection  should  be  raised  by  plea  or  answer.58 

On  Court's  Own  Motion. — It  would  seem  that  the  court  mav,  on  its  own 
motion,  if  it  so  desire,  enforce  the  objection  that  there  is  an  adequate  remedy 
at  law.59 


L.  Ed.  909,  it  was  held  that  the  United 
States  circuit  court  having  obtained  ju- 
risdiction of  a  petition  to  establish  and 
confirm  title  to  land,  under  the  "burnt 
records  act,"  might  in  case  of  adverse 
citizenship  administer  the  equitable  relief 
which  state  legislation  accorded  and  might 
go  on  and  adjudicate  upon  all  claims  to 
the    property   in    controversy. 

The  fact  that  legal  questions  are  also 
involved  will  not  oust  the  court  of  equity 
of  its  jurisdiction,  where  equity  can  alone 
afford  the  entire  relief  sought.  See  ante, 
"Remedy  at  Law  Must  Be  as  Practical 
and  Efficacious  as  in  Equity,"  III,  D,  2, 
b,   (3). 

54.  Should  not  be  made  a  pretext  for 
assuming  jurisdiction  of  causes  proper  for 
court  of  law. — Gormley  v.  Clark,  134  U. 
S.  338,  33  L.  Ed.  909,  reaffirmed  in  Stall- 
cup  v.  Tacoma,  165  U.  S.  719,  41  L.  Ed. 
1185;  Buzard  v.  Houston,  119  U.  S.  347, 
30  L-  Ed.  451;  Russell  v.  Clarke,  7  Cranch 
69.  3   L.   Ed.   271. 

55.  Objection  should  be  taken  at  earliest 
opportunity. — Brown  v.  Lake  Superior 
Iron  Co.,  134  U.  S.  530,  33  L  Ed.  1021; 
Reynes  v.  Dumont,  130  U.  S.  354,  32  L 
Ed.  934;  Southern  Pac.  R.  Co.  v.  United 
States,  200  U.  S.  341,  50  L  Ed.  507;  Insley 
v.  United  States.  150  U  S.  512,  37  L.  Ed. 
1163;  Allen  v.  Pullman's  Palace  Car  Co., 
139  U.  S.  658,  35  L.  Ed.  303;  Thompson  v. 
Railroad  Companies,  6  Wall.  134.  18  L. 
Ed.  765;  Wylie  V.  Coxe,  15  How.  415,  14 
L.  Ed.  753;  Tyler  v.  Savage.  143  U  S.  79, 
36  L  Ed.  82;  Hollins  v.  Brierfield  Coal, 
etc.,  Co.,  150  U.  S.  371,  37  L  Ed.  1113; 
Tvler  v.  Magwire,  17  Wall.  253,  21  L  Ed. 
57>»;  Kilbourn  v.  Sunderland,  130  U.  S. 
505.    32    L    Ed.    1005. 

56.  Before  entering  on  full  defense. — 
Allen  v.  Pullman's  Palace  Car  Co..  139  U. 
S.  658,  35  L.  Ed.  303;  Kilbourn  v.  Sunder- 
land. 130  U.  S.  505,  32  L  Ed.  1005:  Reyi 

V.  Dumont,  130  U.  S.  354.  32  L.  EH.  934; 
Tyler  v.  Magwire,  17  Wall.  253,  21   L   Ed. 


576;  Perego  v.  Dodge,  163  U.  S.  160,  41 
L.  Ed.  113.  See  post,  "Waiver  of  Objec- 
tion," III,  D,  5,  c.  And  see,  generally,  the 
titles  APPEARANCES,  vol.  2,  p.  443,  et 
seq.;   JURISDICTION. 

57.  Demurrer. — Parker  v.  Winnipiseogee 
Lake  Cotton,  etc.,  Co.,  2  Black  454,  17  L. 
Ed.  333;  Tyler  v.  Magwire,  17  Wall.  253, 
21  L.  Ed.  576.  See,  generally,  the  title 
DEMURRERS,  ante,  p.  293. 

58.  By  plea  or  answer. — Wylie  v.  Coxe, 
15  How.  415,  14  L  Ed.  753;  Parker  v. 
Winnipiseogee  Lake  Cotton,  etc.,  Co.,  2 
Black  545,  17  L  Ed.  333;  Tyler  v.  Savage, 
143  U.  S.  79.  36  L  Ed.  82;  Tyler  v.  Mag- 
wire, 17  Wall.  253,  21  L  Ed.  576;  Detroit 
v.  Detroit  Citizens'  St.  R.  Co.,  184  U  S. 
368,  46  L  Ed.  592;  San  Francisco  Nat. 
Bank  v.  Dodge,  197  U  S.  70,  49  L.  E'V 
669.  See  post,  "Plea,"  VIII,  C,  3;  "An- 
swer," VIII,  C,  4.  And  see,  generally, 
the  title  DEMURRERS,  ante,  p.  293. 

59.  Enforcement  of  objection  on  court's 
own  motion. — Tyler  v.  Savage,  143  U.  S. 
79,  36  L-  Ed.  82;  Brown  v.  Lake  Superior 
Iron  Co.,  134  U.  S.  530,  33  L.  Ed.  1021; 
Reynes  v.  Dumont.  130  U.  S.  354,  32  L. 
Ed.  934;  Lewis  v.  Cocks,  23  Wall.  466,  23 
L  Ed.  70;  Southern  Pac.  R.  Co.  v. 
United  States,  200  U.  S-  341,  50  L  Ed.  507; 
Oelrichs  v.  Spain,  15  Wall.  211,  21  L  Ed. 
43;  Parker  v.  Winnipiseogee  Lake  Cotton, 
etc.,  Co.,  2  Black  545,  17  L.  Ed.  333.  See 
the  title  APPEAL  AND  ERROR,  vol.  2, 
p.   108. 

In  the  jurisprudence  of  the  United 
States,  the  objection  that  there  is  an  ade- 
quate remedy  at  law  raises  a  jurisdictional 
question,  and  may  be  enforced  by  the 
court  sua  sponte,  though  not  raised  by  the 
pleadings,  nor  suggested  hv  counsel. 
Oelrichs  v.  Spain.  15  Wall.  21 1".  21  L  Ed. 
43:  Parker  v.  Winnipiseogee  Lake  Cotton, 
etc..   Co.,   2    Black   545,    IT    1..    Ed.   333. 

Vs  to  duty  of  court  to  take  notice  of 
the  fact  that  the  cause  is  not  one  proper 
for    equitable    cognizance,   and    to   dismiss 
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c.  Waiver  of  Objection. — General  Rule. — Provided  the  matter  is  in  the  gen- 
oral  scope  of  equity  jurisdiction,  an  objection  that  an  action  should  have  been 
brought  at  law  instead  of  in  equity  may  be  waived  by  a  failure  to  take  advantage 
of  it  at  the  proper  time,60  and  if  the  defendant  in  a  suit  in  equity  answers  and 
submits  to  the  jurisdiction  of  the  court,  it  is  too  late  for  him  to  object  that 
the  plaintiff  has  a  plain  and  adequate  remedy  at  law.01  So  also  an  agreement 
in  the  course  of  a  suit  to  refer  all  matters  in  dispute  to  a  designated  arbitrator, 
with  the  agreement  that  his  award  should  be  made  the  basis  of  a  decree  in  the 
suit,  has  been  held  to  waive  the  objection,  that  the  remedy  was  at  law.62 


the    case    though    the    objection    was    not 
raised  by  the  pleadings  nor  suggested  by 
counsel,  see  post,  "Waiver  of  Objection," 
HI,  D,  5,  c. 

60.  Objection  may  be  waived  by  failure 
to  raise  at  proper  time. — Beyer  v.  Le 
Fevre,  186  U.  S.  114,  46  L.  Ed.  1080;  De- 
troit v.  Detroit  Citizens'  St.  R.  Co.,  184 
U.  S.  36S.  46  L.  Ed.  592;  Perego  v.  Dodge, 
163  U.  S.  160,  41  L.  Ed.  113;  Insley  v. 
United  States,  150  U.  S.  512,  37  L.  Ed. 
1163;  Hollins  v.  Brierfield  Coal,  etc.,  Co., 
150  U.  S.  371,  37  L.  Ed.  1113;  Pollock  v. 
Farmers'  Loan,  etc.,  Co.,  157  U.  S.  429, 
39  L.  Ed.  759;  Tyler  v.  Savage,  143  U.  S. 
79  36  L  Ed.  82;  Allen  v.  Pullman's  Palace 
Car  Co.,  139  U.  S.  658,  35  L.  Ed.  303; 
Brown  v  Lake  Superior  Iron  Co.,  134  U. 
S  530,  33  L.  Ed.  1021;  Kilbourn  v.  Sunder- 
land. 130  U.  S.  505,  32  L.  Ed.  1005;  Reynes 
v  Dumont.  130  U.  S.  354.  32  L.  Ed.  934; 
Strong  V  Willey,  104  U.  S.  512,  26  L.  Ed. 
64'' •  Tyler  v.  Magwire,  17  Wall.  253,  21 
L  Ed.  576;  Wylie  v.  Coxe.  15  How.  415, 
14    L.    Ed.    753.      See    ante,    "Time,"    III, 

D.  5,  a. 

"Defenses  existing  in  equity  suits  may 
be  waived,  just  as  they  may  in  law  ac- 
tions, and  when  waived,  the  cases  stand 
as  though  the  objection  never  existed. 
Hollins  v.  Brierfield  Coal.  etc..  Co.,  150 
U.   S.  371,  37  L.   Ed.  1113. 

"Given  a  suit  in  which  there  is  jurisdic- 
tion of  the  parties,  in  a  matter  within  the 
eral  scope  of  the  jurisdiction  of  courts 
of  equity,  and  a  decree  rendered  will  be 
binding,  although  it  msy  be  apparent  that 
defenses  existed  which,  if  presented  would 
have  resulted  in  a  decree  of  dismissal.' 
Hollins  v.  Brierfield  Coal,  etc.,  Co.,  150  U. 
S    371,  37   L.   Ed.   1113. 

"The   appellant   contends,   first,   that   the 
supreme    court   of   the   District,    sitting   as 
a   court   of   equity,   had   no   jurisdiction    of 
this  cause;    second,  that  the  verdict  of  the 
jury    was   not    sustained   by   the    evidence; 
and.    third,     that    there     was     duress     and 
coercion   of   the   jury  by  the  com',   which 
ulted    in    an    unjust    verdict.     We    pass 
first     question     with     the     observation 
that,    whatever    might    have   been    the   Con- 
xion   if   the   defendants   had    stood   upon 
t'-eir    challenge     of    the    jurisdiction,    the 
,  f-rment  of  the  parties  to  submit  certain 
i  "estions   to   a    jury,   the   trial    before   the 
jury  and   the   stipulation   for  returning  the 
testimony  there  taken  to  the  equity  court 
for    consideration    by    tb»    judjre    thereof, 
must  be  held  a  waiver  of  the  objection  to 


the  jurisdiction.  Under  the  federal  sys- 
tem the  same  judge  may  preside  whether 
the  court  is  sitting  in  equity  or  as  a  com- 
mon-law court.  While  the  pleadings  and 
procedure  are  dissimilar  and  the  rights  of 
the  parties,  especially  in  respect  to  juries, 
are  different,  yet  in  many  cases  a  party 
who  appears  in  one  branch  of  the  court 
and  consents  to  a  hearing  and  adjudica- 
tion, according  to  the  practice  there  pre- 
vailing, of  an  issue  presented  by  the 
pleadings  and  in  respect  to  a  subject  mat- 
ter, which  is  within  the  general  scope  of 
its  jurisdiction,  may  be  estopped  from 
thereafter  and  in  an  appellate  court  chal- 
lenging such  jurisdiction.  Reynes  v.  Du- 
mont, 130  U.  S.  354,  395,  32  L.  Ed.  934. 
This  is  such  a  case.  The  determination 
of  the  title  to  real  estate  is  within  the 
scope  of  the  general  jurisdiction  of  a 
court  of  equity.  The  issue  of  undue  in- 
fluence in  respect  to  any  transaction  such 
a  court  is  competent  to  determine.  The 
proceeding  consenting  to,  and  in  fact  had, 
was  practically  the  trial  of  a  feigned  issue 
out  of  chancery.  It  is  too  late  now  to 
raise  the  question  of  jurisdiction."  Bever 
v.  Le  Fevre,  186  U.  S.  114.  46  L  Ed.  10"S0. 
See  the  title  ISSUES  TO  JURY. 

61.  Waiver  by  answer  and  submission 
to  jurisdiction  of  court. — Reynes  v.  Du- 
mont. 130  U.  S.  354.  32  L.  Ed.  934;  Tyler 
v.  Magwire,  17  Wall.  253.  21  L.  Ed.  576; 
Brown  v.  Lake  Superior  Iron  Co.,  134  U. 
S.  530,  33  L.  Ed.  1021;  Perego  v.  Dodcje, 
163  U.  S.  160,  41  L  Ed.  113.  And  see 
cases  cited  to  preceding  note. 

V/here  the  objection  that  the  plaintiff 
has  an  adequate  remedy  at  law  is  not 
made  until  the  hearing,  and  the  subject 
matter  is  of  a  class  over  which  a  court  of 
equity  has  jurisdiction,  the  court  is  not 
necessarily  obliged  to  entertain  it,  even 
i lmugh  if  taken  in  limine  it  might  have 
been  worthy  of  attention.  Wylie  V.  Coxe, 
15  How.  415,  420.  14  L.  Ed.  753:  Reynes 
7'.  Dumont,  130  U.  S.  354.  395,  32  L  Ed. 
934;  Kilbourn  V.  Sunderland.  130  U.  S. 
505  51  1  ::'  L.  Ed.  1005;  Brown  V.  Lake 
Slioerior  Tron  Co..  134  U.  S.  530.  33  L.  Ed. 
1021;  Inslev  v.  United  States.  150  U.  S. 
512,  515.  37  L.  Ed.  1163:  Perecro  v.  Dodcre, 
163U.  S  160.  164.  41  L.  Fd.  113;  1  Daniell's 
Chan  PI  &  Pr.  C4th  Ed.L  555.  Southern 
Pac  R.  Co  7i.  United  States.  200  U.  S. 
341.   :,o   L.    Ed     507. 

62  Waiver  bv  reference  to  arbitrator.— 
Tn  Stronp  v.  Willey,  104  U.  S.  512.  26  L. 
Ed.   642.  in   which  an  account  and   injunc- 
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Qualification  of  Rule.— The  above  rule  as  to  waiver  by  failure  to  object 
ist  be  taken  with  the  qualification  that  it  is  competent  for  the  court  to  -rant 
the  relief  sought,  and  that  it  has  jurisdiction  of  the  subject  matter  «»  Where 
however,  a  plain  defect  of  jurisdiction  appears  at  the  hearing  or  on  appeal  a 
■court  of  equity  will  not  make  a  decree,6*  and  it  has  been  held 'that  if  the  court 
upon  looking  at  the  proofs,  finds  none  at  all  of  the  matters  which  would  make 
a  proper  case  tor  equity,  it  will  be  the  duty  of  the  court  to  recognize  the  fact 
and  give  it  effect,  though  not  raised  by  the  pleadings  nor  suggested"  by  counsel ^ 


tion   were   prayed,   in   the  progress   of   the 
litigation    the    parties    agreed    to    refer    all 
the  matters  of  difference  included  in  their 
respective  bills  to  the  arbitration  of  a  cer- 
tain person  whose  decision  was  to  be  final 
and  conclusive,  and   his   award   was   to  be 
made  the  basis  of  the  decree  of  the  court. 
Pursuant  to  this  agreement  the   reference 
was    formally    ordered.       The      arbitrator, 
after    hearing,    decided    that    the    sum    of 
$15,413.21    was   due   the   appellee   from   the 
appellant.      To    this    award    the    appellant 
filed    in    court    certain    exceptions,    which 
were    overruled,    and     a     decree      entered 
against   the   appellant   for   the   sum  named 
to  be  collected  by  execution,  as  at  law.  The 
court  held  that  the  reference  of  the  matter 
in   dispute  to  the  arbitrator,  coupled  with 
the   agreement   that   his    award    should    be 
made   the   basis    of   a   decree   in   the    suits, 
was  clearly  a  waiver  of  the  objection  that 
the  remedy  was  at  law  and  not  in  equity, 
if  any  such  objection  in  fact  existed.     See 
the  title  REFERENCE. 

63.  Qualification  of  rule. — Brown  v. 
Lake  Superior  Iron  Co.,  134  U.  S.  530,  33 
L.  Ed.  1021;  Reynes  v.  Dumont,  130  U.  S. 

54,   32   L.   Ed.   934. 

64.  Court  will  not  decree  where  plain 
defect  of  jurisdiction  appears  on  hearing 
or  on  appeal. — Tyler  v.  Savage,  143  U.  S. 
79.  36  L.  Ed.  82.  See  the  title  APPEAL 
AND  ERROR,  vol.   2.  p.  108,  et  seq. 

65.  Duty  of  court  where  proofs  show 
absence  of  all  matters  making  proper  case 
for  equity. — Allen  v.  Pullman's  Palace  Car 
Co.,  139  U.  S.  658,  35  L-  Ed.  303;  Brown 
v.  Lake  Superior  Iron  Co.,  134  U.  S.  530, 
33  L.  Ed.  1021;  Revnes  v.  Dumont,  130  U. 
S.  354.  32  L.  Ed.  934;  Killian  V.  Ebbing- 
haus.  110  U.  S.  568.  28  L.  Ed.  246:  Sullivan 
V.  Portland,  etc..  R.  Co..  94  U.  S.  806,  24 
L.  Ed.  324;  Lewis  v.  Cocks.  23  Wall.  466. 
23  L.  Ed.  70;  Oelrichs  v.  Spain.  15  Wall. 
211.  21  L.  Ed.  43;  Thompson  v.  Railroad 
Companies.  6  Wall.  134.  18  L.  Ed.  765. 
See,  eenerallv.  the  title  DISMISSAL, 
DISCONTINUANCE  AND  NONSUIT, 
ante,  p.  356. 

"As  said  in  Wright  in  Ellison,  1  Wall. 
16,  22.  17  L.  Ed.  355:  'But  this  is  a  suit 
in  equity.  The  rules  of  equity  are  as  fixed 
•hose  of  law,  and  this  court  can  no 
v  -(■  depart  from  the  former  than  the 
■r.  Unless  the  complainant  has  shown 
?  right  to  relief  in  equity,  however  clear 
bis  rights  at  law.  he  can  have  no  redress 
in  this  proceeding.  In  such  ca=es.  the  ad- 
verse party  has  a  constitutional  ritrht  to  a 
*rial  by  jury.     The  objection  is  one.  which. 


though    not    raised    by    the   pleadings    nor 
suggested  by  counsel,  this  court  is  bound 
to  recognize   and   enforce.'    It   is   unneces- 
sary to  cite  the   many  cases  in  this  court 
in    which    this    rule    has    been    recognized 
the   latest   being  Scottish   Union,  etc.,   Ins 
Co.  v .    Bowland,   196   U   S.   611,   49    L    Ed 
614    the   opinion    in   which   has  just   been 
hied,  196  U.  S.  611,  though  reference   may 
be   made   to  the  discussion  by  Mr.  Justice 
i-ield  in  Whitehead  v.  Shattuck,  138  U    S 

If'  T3-4  h  Ed"  873'  an<*  ^  Scott  v.  Neely! 
140  U.  S.  106,  35  L.  Ed.  358,  and  by  Mr. 
Justice  brown  in  Wehrman  v.  Conklin,  155 
U.  S  314  39  L.  Ed.  167."  San  Francisco 
N  at.  Bank  v.  Dodge,  197  U.  S.  70,  49  L, 
Ed.  669. 

"In  Welby  v.   Duke  of  Rutland   (6  Bra 
P.  C.,    cas.  575),  it  is  stated,  that  the  gen- 
eral practice  of  courts  of  equity  in  not  en- 
.  tertaining    suits     for      establishing      legal 
titles   is   founded   upon  clear   reasons;   and 
the    departing    from    that    practice,    where 
there  is  no  necessity  for  so  doing,  would 
be    subversive   of    the    legal    and    constitu- 
tional   distinctions,    between    the    different 
jurisdictions     of     law      and      equity;      and 
though  the  admission  of  a  party  in'a  suit 
is  conclusive  as  to  matters  of  fact,  or  may 
deprive   him   of   the   benefit   of  a  privilege 
which,   if   insisted    on,   would   exempt    him 
from  the  jurisdiction  of  the  court,  yet  no 
admission   of  parties   can  change  the  law, 
or  give  jurisdiction  to  a  court  in  a  cause 
of  which   it   hath   no  jurisdiction.      Agree- 
ably thereto,  the  established  and  universal 
practice   of  courts   of  equity  is   to  dismiss 
the    plaintiff's    bill,    if   it     appears      to      be 
grounded  on   a  title  merely  legal,  and  not 
cognizable    by   them,    notwithstanding   the 
defendant   has   answered   the   bill,   and   in- 
sisted   on    matter    of    title.      In    Foley    v. 
Hill   (1   Phil.  399).  Lyndhurst,  Lord  Chan- 
cellor,   dismiss'ed    a    bill    upon    an    appeal 
from   the    vice   chancellor   upon    the    same 
grounds.     He  said  'it  was  a  point  of  great 
importance   to   the   practice   of   the   court' 
The  objection  was  not  made  in  the  plead- 
ings   nor    presented    in    the    decree    of    the 
vice  chancellor."     Hipp  v.  Babin.   19  How. 
271.  ir»  L.  Ed    r,:v.). 

In    Amis   v.   Myers,   16   How.   492.    14   L. 
Ed.    1029,   the    suoreme   court   in    reversing 
the    decree    of    the     I'-ited    States    circuit 
url    for  the  eastern  district  of  Louisiana, 
said :    "It  is  pri  ice  that  this  r 

is   not   one   of   ecmitable   cocnixance.      T''r 
plaintiff  had  a  dear  and  adequate   remed^ 
at    law.    under    the    Code     of     Practic        of 
I.   nisiana.    C    P..  °"«.  S  7.    It  is  not  nsml 
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E.  Jurisdiction  as  Dependent  upon  Amount  in  Controversy. — See  the 
titles  Appeal  and  Error,  vol.  1,  p.  831 ;  Courts,  vol.  4,  p.  861. 

F.  Concurrent  Jurisdiction  of  Courts  of  Equity  and  Courts  of  Law— 

1.    Concurrent  Jurisdiction  of  Federal  and  State  Courts. — See  the  title 
Courts,  vol.  4,  p.  861. 

2.  Effect  of  Statutes  Enlarging  or  Restricting  Jurisdiction  of  Courts 
OF  Law- — As  to  the  general  rule  that  the  jurisdiction  of  a  court  of  equity  is  not 
ousted  by  statutes  giving  a  remedy  at  law,  see  ante,  "Existence  of  Remedy  at 
Adoption  of  Judiciary  Act  as  Affording  Test,"  III,  D,  2,  b,  (1)  ;  post,  "Uncon- 
trolled by  State  Legislation  and  Uniform  Throughout  the  States,"  III,  H,   1,  b. 

3.  Concurrent  Jurisdiction  of  Particular  Matters. — It  is  an  admitted 
principle  that  courts  of  equky  and  courts  of  law  have  concurrent  jurisdiction 
in  certain  cases,  as,  for  instance,  in  cases  of  fraud,06  dower,  etc.67 

4.  Retention  by  Court  First  Acquiring. — In  cases  of  concurrent  juris- 
diction of  law  and  equity,  the  same  rule  applies  as  in  all  other  cases  of  con- 
flict between  jurisdictions  of  independent  and  concurrent  authority,  namely,  that 
the  court  which  has  first  acquired  possession  of  the  res  which  is  the  subject  of 
litigation  is  entitled  to  administer  it.68  Were  a  court  of  equity,  in  a  case  of  con- 
current jurisdiction  to  try  a  cause  already  tried  at  law,  without  the  addition  of 
any  equitable  circumstance  to  give  jurisdiction,  it  would  act  as  an  appellate 
court  to  affirm  or  reverse  a  judgment  already  rendered,  on  the  same  circum- 
stances, bv  a  competent  tribunal.    This  is  not  the  province  of  a  court  of  equity.69 

G.  Acquisition  and  Retention  of  Jurisdiction — 1.  Acquisition.— Gen- 
erally, as  to  the  necessity  for  the  acquisition  of  jurisdiction  in  order  that 
the  decree  of  the  court  may  be  valid  and  binding,  see  the  titles  Judgments  and 
Decrees;  Jurisdiction;  Res  Adjudicata. 

Application  of    Principles    Governing    Courts    of    Law. — The    court    of 


for  this  court  to  take  an  exception  of 
this  nature  on  its  own  motion  and  where 
no  objection  has  been  made  by  the  defend- 
ant; but  this  case  is  one  so  clearly  beyond 
the  limits  of  the  equitable  jurisdiction  of 
the  circuit  court,  that  the  fact  is  noticed 
that  it  may  not   serve  as  a  precedent." 

66.  Concurrent  jurisdiction  in  cases  of 
fraud.— Gregg  v.  Sayre,  8  Pet.  244,  8  L- 
Ed.  932;  Swayze  v.  Burke,  12  Pet.  11,  9  L. 
Ed.  980;  Rees  v.  Watertown,  19  Wall.  107, 
22  L.  Ed.  72;  Smith  v.  McTver,  9  Wheat. 
5.12,  6  L.  Ed.  152;  Field  v.  Seabury,  19 
How.  323,  15  L.  Ed.  650.  See  the  title 
FRAUD  AND  DECEIT,  and  cross  refer- 
ences  there  found. 

67.  Concurrent  jurisdiction  in  cases  of 
dower. — Herbert  v.  Wren,  7  Cranch  370,  3 
L.  Ed.  374.  See  the  title  DOWER,  ante, 
p.   4sr 

For  further  cases  of  concurrent  juris- 
diction of  law  and  equity,  see  post,  "As  to 
Particular  Grounds  and  Subject  Matter^." 
III.    II,   2;   "As    to    Remedies,"    III,    H,   3. 

And  see  the  general  table  of  cross 
references  prefixed  to  this  title. 

68.  Retention  by  court  first  acquiring 
possession  of  the  res. — Ellis  v.  Davis,  109 
U.  S.  485,  27  L.  Ed.  loofi;  Farmers'  Loan, 
etc.,  Co.  v.  Lake  Street,  etc.,  R.  Co.,  177 
U.  S.  51,  44  L.  Ed.  067;  Payne  v  Hook,  7 
Wall  125,  19  L-  Ed.  260;  Smith  v.  Mclver, 
9  Wheat.  :.:i".  6  E.  I'd.  152:  Williams  ?•. 
Benedict,  8  How.  L07,  12  E.  Ed.  loo?;  Bank 
7'.  H<>rn.  17  How.  157,  i  r>  E  Ed.  7";  Taylor 
V.    Carryl,    20    How.    583,    15    L.    Ed.    1028; 


Freeman  v.  Howe,  24  How.  450,  16  L-  Ed. 
749.  See  the  title  COURTS,  vol.  4,  p. 
861. 

A  court  which  has  acquired  rightful  ju- 
risdiction of  the  parties  and  subject  mat- 
ter will  retain  it  for  all  purposes  within  the 
general  scope  of  the  equities  to  be  en- 
forced. Ober  v.  Gallagher,  93  U.  S.  199, 
23   L.   Ed.  829. 

"In  Payne  v.  Hook,  7  Wall.  425.  19  E. 
Ed.  260,  it  was  decided  that  the  jurisdic- 
tion of  the  circuit  court  of  the  United 
States,  in  a  case  for  equitable  relief,  was 
not  excluded  because,  by  the  laws  of  the 
state,  the  matter  was  within  the  exclusive 
jurisdiction  of  its  probate  courts;  but,  as 
in  all  other  cases  of  conflict  between  ju- 
risdictions of  independent  and  concurrent 
authority,  that  which  has  first  acquired 
possession  of  the  res,  which  is  the  sub- 
ject of  the  litigation,  is  entitled  to  ad- 
minister it.  Williams  7'.  Benedict,  8  How. 
107,  12  L.  Ed.  1007;  Bank  v.  Horn,  17 
How.  157,  15  E.  Ed.  70;  Yonlev  v.  Laven- 
der. 21  Wall.  276,  22  L.  Ed.  536;  Taylor  7'. 
Carryl,  20  How.  583,  15  L.  Ed.  1028; 
Freeman  v.  Howe,  24  How.  450,  16  L.  Ed. 
749;  Hook  7'.  Payne,  14  Wall.  252,  20  L. 
Ed.  887."  Ellis  v.  Davis,  109  U.  S.  485, 
27    L.    Ed.    1006. 

As  to  the  application  of  this  rule  where 
a  state  statute  attempts  to  give  exclusive 
jurisdiction  to  its  courts,  see  post,  "In 
General,"  III,  H.  1.  b,  (1). 

69.  Reason  for  rule. — Smith  v.  Mclver, 
9  Wheat.  532,  6  L.  Ed.  152. 
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chancery,  possesses  no  extraordinary  powers  to  compel  persons  to  submit  to  its 
jurisdiction  and  litigate  before  it,  not  possessed  by  a  common-law  court  when 
the  latter  is  competent  to  give  relief.70  The  same  service  of  process  is  required 
in  each.  The  same  officers  serve  the  process,  and  the  jurisdiction  of  the  court 
over  the  person  is  governed  by  precisely  the  same  principles  in  each  case.71 

Generally,  as  to  the  manner  of  acquiring  jurisdiction,  see  the  titles 
Appearances,  vol.  2,  p.  443,  et  scq. ;  Courts,  vol.  4,  p.  861;  Jurisdiction; 
Summons  and  Process. 

The  admissions  of  a  party  in  a  suit  while  they  are  conclusive  as  to  matters 
of  fact,  or  may  deprive  him  of  the  benefit  of  a  privilege  which,  if  insisted,  would 
exempt  him  from  the  jurisdiction  of  the  court,  yet  no  admission  of  parties  can 
change  the  law,  or  give  jurisdiction  to  a  court  in  a  cause  of  which  it  has  no  ju- 
risdiction.72 

As  to  the  averment  in  the  bill,  of  facts  entitling  plaintiff  to  relief, 
see  post,  "Allegations  of  Facts  Entitling  Complainant  to  Relief,"  VIII,  B,  2, 
b,   (3). 

2.  Retention  of  Jurisdiction  Once  Acquired — a.  Retention  for  Purpose 
qf  Affording  Full  Relief. — See  ante,  "Retention,  for  All  Purposes,  of  Jurisdic- 
tion Once  Acquired,"  III,  D,  4. 

b.  Retention  by  Court  of  Concurrent  Jurisdiction  First  Acquiring. — See  ante, 
"Retention  by  Court  First  Acquiring,"  III,  F,  4. 

H.  Scope  and  Limitation  of  Jurisdiction — 1.  General  Rules  Deter- 
mining Extent  and  Controlling  Exercise — a.  Governed  by  English  Chan- 
cery Practice  as  Modified  by  Acts  of  Congress  and  Rules  of  Federal  Courts. — 
In  General. — Generally  speaking,  the  equity  jurisdiction  of  the  courts  of  the 
United  States  is  the  same  in  nature  and  extent,  as  the  equity  jurisdiction  of 
England,  from  which  it  is  derived  ;73  and  such  courts,  under  the  constitution, 
are  governed  by  the  practice  of  the  courts  of  chancery  in  England,74  subject,  of 
course,  to  the  provisions  of  the  acts  of  congress,75  and  to  such  alterations  and 
rules  as,  in  the  exercise  of  the  powers  delegated  by  those  acts,  the  courts  of  the 
United   States  may,   from  time  to  time,  prescribe.76 


70.  Chancery  court  not  possessed  of  ex- 
traordinary powers  to  compel  submission 
to  its  jurisdiction. — Heine  v.  The  Levee 
Commissioners,  19  Wall.  655,  22  L.  Ed. 
223. 

71.  Heine  v.  The  Levee  Commissioners, 
19  Wall.   655,  22   L.   Ed.   223. 

72.  Admissions  of  parties  cannot  confer 
jurisdiction. — Hipp  v.  Babin,  19  How.  271, 
15  L   Ed.  633. 

Dismissal  of  bill  where  matter  not 
cognizable  in  equity. — See.  generally,  the 
title  DISMISSAL.  DISCONTINUANCE 
AND  NONSUIT,  ante.  p.  356.  And  see 
ante,  "Objection  on  Ground  of  Exist- 
en  e  of  Adequate  Legal  Remedy,"  III, 
D.  5. 

73.  Same  in  nature  and  extent  as  Eng- 
lish eouity  jurisdiction. — Dodge  v.  Wool- 
scv.  18  How.  331,  15  L  Ed.  401;  Arrow- 
smith  v.  Gleason,  129  U.  S.  86,  32  L.  Ed. 
630. 

74.  Practice  of  English  chancery  court 
followed. — Boyle  v.  Zacharie.  6  Pet.  648, 
8  L  Ed.  532;  Barber  v.  Barber,  21  How. 
582,  16  L.  Ed.  226;  Hipp  v.  Babin,  19  How. 
271,  15  L.  Ed.  633;  Noonan  v.  Lee,  2 
Black  499,  17  L.  Ed.  278;  Orchard  v. 
Hughes,  1  Wall.  73,  15  L.  Ed.  560;  Clark 
v.  Reybnrn.  8  Wall.  318,  19  L  Ed.  354; 
Bryan  v.  Kennett.  113  U.  S.  179.  28  L. 
Ed.     908;     California     v.      Southern     Pac. 


Co.,  157  U.  S.  229,  38  L-  Ed.  683;  Tullock 
v.  Mulvane,  184  U.  S.  497,  46  L  Ed.  657. 

"The  rules  of  the  high  court  of  chan- 
cery of  England  have  been  adopted  by 
the  courts  of  the  United  States.  And 
t^ere  is  no  other  limitation  to  the  exer- 
cise of  a  chancery  jurisdiction  by  these 
...  except  the  value  of  the  matter  in 
controversy,  the  residence  or  character  of 
the  parties,  or  a  claim  which  arises  under 
a  law  of  the  United  States,  and  which  has 
been  decided  against  in  a  state  court." 
Pennsylvania  v.  Wheeling,  etc.,  Bridge 
Co.,  13  How.  519,  14  L   Ed.  249. 

75.  Subject  to  modification  by  act  of 
congress. — Bovle  v.  Zacharie,  6  Pet.  648, 
8  L  Ed.  532;  Neves  v.  Scott,  13  How.  268, 
14  L  Ed.  140;  Orchard  v.  Hughes,  1  Wall. 
73.  15  L.  Ed.  560. 

70.  Subject  to  such  alterations  and  rules 
as  United  States  courts  may  prescribe. — 
Boyle  V.  Zacharie,  6  Pet.  648,  8  L.  Ed. 
- 32;  Hipp  v.  Babin,  19  How.  271,  15  L. 
i-M.  f,33;  Noonan  v.  Lee,  2  Black  499,  17 
L.  Ed.  278;  Orchard  v.  Hughes,  1  Wall. 
73,  15  L.  Ed.  560;  California  v.  Southern 
Pac.  Co.,  157  U.  S.  229,  38  L.  Ed.  683.  And 
=  ec  Amis  v.  Smith,  10  Pet.  303.  10  L  Ed. 
"-\.  F>e,  generally,  the  title  RULES  OF 
COURT. 

"THip  oniiitv  practice  of  the  courts  of 
the  United  States  is  governed  by  the  rules 
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EQUITY. 


Limited  to  Exercise  of  Judicial  Powers. — The  equity  jurisdiction  of  the 
courts  of  the  United  States,  as  granted  by  the  Constitution,  extends,  it  would 
seem,  only  to  cases  over  which  the  English  court  of  chancery  had  jurisdiction 
in  its  judicial  character  as  a  court  of  equity,77  and  the  wide  discretionary  power 
which  the  chancellor  of  England  exercised  over  infants,  lunatics,  idiots,  or 
charities,    has    not   been    conferred.78 


prescribed  by  this  court,  under  the  au- 
thority conferred  upon  it  by  act  of  con- 
gress \  McDonald  v.  Smalley,  l  Pet.  020, 
7  L-  Ed.  287),  and  is  the  same  in  all  the 
states."  Betts  v.  Lewis,  19  How.  72,  15 
L.  Ed.  576.  See  post,  "In  General,"  III, 
H,   1,   b,   (1). 

Rules  and  orders  framed  in  analogy  to 
English  chancery  practice. — In  cases  in 
which  the  supreme  court  of  the  United 
States  has  original  jurisdiction,  the  form 
of  proceeding  is  not  regulated  by  act  of 
congress,  but  by  the  rules  and  orders  of 
the  court.  These  rules  and  orders  are 
framed  in  analogy  to  the.  practice  in  the 
English  court  of  chancery.  But  the  court 
does  not  follow  this  practice,  where  it 
would  embarrass  the  case  by  unnecessary 
technic,  r    defeat    the     purp<  s<  a 

justice.  Florida  v.  Georgia,  17  How.  47S, 
15  E.  Ed.  181;  Rhode  Island  v.  Massa- 
chusetts, 14  Pet.   210.   10   L.    Ed.   423. 

"By  the  third   of  our  general   rules   it  is 
provided:        'This      court      considers      the 
former    practice    of    the    courts    of    King's 
bench  and  of  chancery,  in  England,  as  af- 
fording   outlines    for    the    practice    of    this 
court;   and   will,   from  time   to   time,   make 
such   alterations   therein    as    circumstances 
may    render    necessary.'      108    U.     S.      574. 
is   rule   is,   with   the   exception   of   some 
slight  verbal   alterations   and   the   addition 
of    the    word    'former'     before     the      word 
'practice'    in    the    first    line,    the    same    as 
original    general    rule    seven,   adopted    Au- 
gust   8,    1791.       i    Cranch    xvii;    Hayburn's 
Case,  2  Dall.  409,  411,  1  L,   Ed.  436.     And 
in    cases    of    original    jurisdiction    it     has 
been  determined  that  this  court  will  frame 
its   proceedings   according  to  those  which 
had  been  adopted  in  the  English  court-  in 
analog*  us    cases,    and    that    the    rules    of 
court   in    chancery   should   govern   in   con- 
ducting  the   case   to   a   final   issue,    Rhode 
md  ?'.   Massachusetts.   12    Pet.   657,  9  L. 
Ed.    L233;    Rhode  Island  v.   Massachusetts, 
13    Pet.  23,  10  L.  Ed.  41;   Rhode    Eland  v. 
Massachusetts,  14  Pet.  210,   L0  E   Ed.    t23; 
Rhod.-    Island    v.    Massachusetts, 

in  I..  Ed.  721;  Georgia  v.  Grant.  6 
Wall.  241,  18  L.  Ed.  848.  Although  the 
court  is  not  bound  to  follow  this  practice 
when  it  would  embarrass  the  case  by  un- 
necessary technicalities  or  defeat  the  pur- 
poses of  justice.  Florida  v.  Georgia,  17 
How      ■  5    L.    Ed.    L81."      California    V. 

Southern    Pac.   Co.,   157   U.   S.   229,   38   L. 
Ed.   683. 

"1'y   express    provision    of    the    Revised 
Statutes. (§  r,17)  proceedings  of  the  courts 
of  the  United   State;    in  equity  cau 
subject   to   regulatii  n    by   this   court,    v 


power  to  modify  and  change  such  rules. 
And  rule  No.  90,  promulgated  under  the 
authority  thus  conferred,  provides  as  fol- 
lows: 'In  all  cases  where  the  rules  pre- 
scribed by  this  court  or  by  the  circuit 
court  do  not  apply,  the  practice  of  the  cir- 
cuit court  shall  be  regulated  by  the  pres- 
ent practice  of  the  high  court  of  chancery 
in  England,  so  far  as  the  same  may  be 
reasonably  applied  consistently  with  the 
local  circumstances  and  local  conveniences 
of  the  district  where  the  court  is  held,  not 
as  positive  rules,  but  as  furnishing  ju^t 
analogies  to  regulate  the  practice'  Vnd 
it  is  by  the  force  and  effect  of  this  rule 
that  the  equity  courts  of  the  United  States 
exercise  their  power  with  respect  to  the 
exaction  of  security  when  granting  writs 
of  injunction.  Russell  v.  Farley,  105  U. 
S.  433,  26  L-  Ed.  1060.  It  follows  that 
proceedings  in  courts  of  equity  of  the 
United  States  are  regulated  by  rules  pro- 
mulgated by  this  court  deriving  their  force 
from  statutory  authority,  and  the  argu- 
nt  which  we  have  just  considered,  even 
if  it  were  not  erroneous,  would  be  inap- 
posite." Tullock  v.  Mulvane.  184  U.  S. 
497,  46  L.  Ed.  657.  See,  also.  Clark  v. 
Reyburn,  S  Wall.  318,  19  L.  Ed.  354; 
Pennsylvania  v.  Wheeling,  etc..  Br 
Co..  13  How.  519,  14   E.  Ed.  249. 

Rules  of  English  chancery  court  not  ap- 
propriate to  federal  appellate  court. — In 
Brown  v.  Aspden,  14  How.  25.  14  L.  Ed. 
311,  it  was  held  that  the  rules  of  the  E 
lish  courts  of  chancery  have  not  been 
adopted  by  the  United  States  suoreme 
court,  sitting  as  an  appellate  tribunal. 
Those  which  are  applicable  to  a  court  of 
:inal  jurisdiction  are  not  appropriate 
to  an   appellate  court. 

Effect  of  suoreme  court  rules  upon  gen- 
eral power  of  equity  courts  to  mould 
rules  as  to  appearance  and  answer. — See 
post.  "Time  of  Filing."  VIII.  C,  4.  c.  OE 
Vnd  see  the  titles  FILING  PLEAD- 
INGS AND  PAPERS;  IUDGM1E 
AND  DECREES. 

77.  Limited  to  iudicial  powers. — Fon- 
tain  v.  Ravenel,  17  How   369,  15  L.  Ed.  80. 

78.  Not  vested  with  discretionary  and 
prerogative  powers  of  English  chancellor. 
— Fontain  v.  Ravenel.  17  How.  369.  15  L. 
Ed  80.  See  the  titles  CHARITIES,  vol. 
3.  p.  675:  COURTS,  vol.  4.  p.  861; 
GUARDIAN  WD  WARD:  INFANTS; 
1XS  WITV. 

"The  Constitution  of  the  United  St 
as   T   have  before  said,  grants  only  judicial 
power   at   law  and   in    equitv  to  its  cor 
that  is.  the  power  at  that  time  understood 
and  exercised  as  judicial,  in  the  courts  of 
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b.  Uncontrolled  by  State  Legislation  and  Uniform  Throughout  the  States — 
(1)  In  General. — As  has  been  already  stated,  the  jurisdiction  of  the  courts  of 
the  United  States  sitting  in  equity  is  independent  of  the  local  law  of  any 
state.79  The  equity  jurisdiction  and  remedies  conferred  by  the  Constitution  and 
statutes  of  the  United  States  cannot  be  limited  or  restrained  by  state  legisla- 
tion, or  the  decisions  of  the  the  state  courts,80  and  are  uniform  throughout  the 
different  states  of  the  Union,   and  the  rules  of  decision  are  the  same  in  all.81 


common  law  and  equity  in  England.  It 
must  be  construed  according  to  the  mean- 
ing which  the  words  used  conveyed  at  the 
time  of  its  adoption;  and  the  grant  of 
power  cannot  be  enlarged  by  resorting  to 
a  jurisdiction  which  the  court  of  chancery 
in  England,  centuries  ago,  may  have 
claimed  as  a  part  of  its  ordinary  judicial 
power,  but  which  had  been  abandoned  and 
repudiated  as  untenable  on  that  ground, 
by  the  court  itself,  long  before  the  con- 
stitution was  adopted."  Per  Taney,  C.  J., 
in  Fontain  v.  Ravenel,  17  How.  369,  15  L. 
Ed.   80. 

79.  independent  of  local  state  laws. — 
See  ante,  "Origin  and  Derivation,"   HE  A. 

As  to  the  effect  of  state  laws  abolishing 
distinctions  between  law  and  equity,  see 
ante,  "Preservation  of  Distinction  between 
Law  and  Equity,  in  Federal  Courts," 
III,   C. 

80.  Not  subject  to  limitation  or  restraint 
by  state  laws  or  decisions. — Boyle  v. 
Zacharie,  6  Pet.  648,  S  L.  Ed.  532;  Bein  v. 
Heath,  12  How.  168,  13  L.  Ed.  939;  Russell 
V.  Southard.  12  How.  139,  13  L-  Ed.  927; 
Barber  v.  Barber,  21  How.  582,  16  L-  Ed. 
226;  Noonan  v.  Lee,  2  Black  499,  17  L. 
Ed.  278;  Riggs  v.  Johnson  County,  6  Wall. 
166,  18  L.  Ed.  768;  Thompson  v.  Railroad 
Companies,  6  Wall.  134,  18  L  Ed.  765; 
Payne  v.  Hook,  7  Wall.  425,  19  L.  Ed.  260; 
Cowles  v.  Mercer  County,  7  Wall.  118,  19 
L.  Ed.  86;  Railway  Co.  v.  Whitton,  13 
Wall.  270,  20  L.  Ed.  571;  Yonlev  v.  Laven- 
der, 21  Wall.  276,  22  L.  Ed.  536;  Smith  V. 
Railroad  Co.,  99  U.  S.  398,  25  L.  Ed.  437; 
Cummings  v.  National  Bank,  101  U.  S. 
*53,  25  L.  Ed.  903;  Borer  v.  Chapman,  119 
U.  S.  587,  30  L.  Ed.  532;  Kirby  v.  Lake 
Shore,  etc.,  Railroad,  120  U.  S.  130,  30  L. 
Ed.  569;  McConihay  v.  Wright,  121  U.  S. 
201,  30  L.  Ed.  932;  Arrowsmith  v.  Glea- 
son,  129  U.  S.  86,  32  L-  Ed.  630;  Gormley 
v.  Clark,  134  U.  S.  338,  33  L.  Ed.  909; 
Mississippi  Mills  r.  Cohn,  150  U.  S.  202, 
37  L.  Ed.  1052;  Bardon  v.  Land,  etc..  Co., 
157  U.  S.  327,  39  L-  Ed.  719;  Rich  v.  Brax- 
ton, 158  U.   S.   375,  39    L.   Ed.   1022. 

"From    the    provisions    of    the    organic 
law,   which   have   been    referred    to   in    the 
argument,    it    is    apparent    that    the    terri- 
torial   legislature    has    no    power    to    p; 
any  law   in   contravention   of  the  constitu- 
tion  of  the   United   States,   or  which   s! 
deprive  the  supreme  and  district  court 
the  territory  of  chancery  as  well    as  com- 
mon-law   jurisdiction."     Dunphv  v.    Klein- 
smith.  11  Wall.  610.  20  L.  Ed.  223 

Un?ffectpd  bv  statute  attempting  to  give 
exclusive  jurisdiction  to  state  courts. — 
Where  a  case  is  one  proper  for  equitable 


relief,  the  jurisdiction  of  the  United  States 
circuit  court  will  not  be  excluded  because 
of  a  state  law  undertaking  to  give  ex- 
clusive jurisdiction  of  such  case  to  its  own 
courts.  Ellis  v.  Davis,  109  U.  S.  485,  2  7 
L.  Ed.  1006;  Payne  v.  Hook,  7  Wall.  425, 
19  L  Ed.  260;  Suydam  v.  Broadnax,  14 
Pet.  67,  10  L  Ed.  357;  Lawrence  v.  Nel- 
son,  143  U.   S.   215,  36  L.   Ed.   130. 

"The  general  equity  jurisdiction  of  the 
circuit  court  of  the  United  States  to  ad- 
minister, as  between  citizens  of  different 
states,  the  assets  of  a  deceased  person 
within  its  jurisdiction  cannot  be  defeated 
or  impaired  by  laws  of  a  state  undertak- 
ing to  give  exclusive  jurisdiction  to  its 
own  courts.  Green  v.  Creighton,  23  How. 
90,  16  L  Ed.  419;  Payne  v.  Hook,  7  Wall. 
425,  19  L-  Ed.  260.  In  Morgan  v.  Hamlet, 
113  U.  S.  449.  28  L.  Ed.  1043."  Lawrence 
V.  Nelson,  143  U.  S.  215.  36  L  Ed.  130.  See 
the  titles  EXECUTORS  AND  ADMIN- 
ISTRATORS; WILLS. 

In  such  case,  as  in  all  other  cases  of 
conflict  between  jurisdictions  of  inde- 
pendent and  concurrent  authority,  that 
which  has  first  acquired  possession  of  the 
res,  which  is  the  subject  of  the  "litigation, 
is  entitled  to  administer  it.  See  post, 
"Retention  by  Court  First  Acquiring," 
III.  F.  4. 

81.  Uniform  throughout  states. — United 
States  v.  Howland,  4  Wheat.  108.  115,  4 
L  Ed.  526;  Boyle  v.  Zacharie,  6  Pet.  6 
S  L-  Ed.  532;  Neves  v.  Scott.  13  How. 
268,  14  L.  Ed.  140;  Russell  V.  Southard.  12 
How.  139,  13  L.  Ed.  927;  Bctts  v.  Lewis, 
19  How.  72,  15  L.  Ed.  576;  Noonan  v.  Lee, 
2  Black  499.  17  L.  Ed.  278;  Payne  v.  Hook, 
7  Wall.  425,  19  L  Ed.  260;  Smith  v.  Rail- 
r<  d  Co..  99  U.  S.  398.  25  L  Ed.  437;  Borer 
v.  Chapman.  119  U.  S.  587.  30  L.  Ed.  582; 
Arrowsmith  r.  Gleason,  129  U.  S.  86.  32 
L.  Ed.  630;  Mississippi  Mills  v.  Cohn.  150 
-    202,  37    I.     Ed.   1052. 

"In  The  United  States  v.  Howland.  4 
Wheat.  108,  L15,  4  L.  Ed.  526,  Chief  Jus- 
tice Marshall  said:  'As  the  courts  of  the 
Union  have  a  chane'erv  jurisdiction  in 
ry  state,  and  th<  liciary  act  confers 
the  same  chancery  powers  on  all.  and 
gives  the  same  rule  of  decision,  it-  ju- 
risdiction   in    Massachusetts    must    be 

ne  as  in  other  states  '     So  Mr    Jusl 
Story,    in    Boyle    V.    Zacharie.    6    Pet. 
658,  8    L.    Ed,    532,    says:     'The   chanc 
jurisdiction  given  by  the  constitution   and 
laws  of  the   United  State-  is   the  same  in 
all  the     '  "i"  the   I  rnion,  and  the  ru 

of  decisii  m  ;n  ime  in  all.'     S<  i 

Robinson   v.  Camnben    3  Wh-nt.  212, 
4  L.    Ed.   372;    Livingston   v.  Story,  9  Pet. 
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Wherever  a  case  in  equity  may  arise  and  be  determined,  under  the  judicial 
power  of  the  United  States,  the  same  principles  of  equity  must  be  applied  to 
it,  and  it  is  for  the  courts  of  the  United  States,  and  for  the  supreme  court  in  the 
last  resort,  to  decide  what  those  principles  are,  and  to  apply  such  of  them  to 
each  particular  case,  as  they  may  find  fully  applicable  thereto.82  These  prin- 
ciples may  make  part  of  the  law  of  a  state,  or  they  may  have  been  modified  by 
its  legislation  or  usages,  or  they  may  never  have  existed  in  its  jurisprudence. 
Instances  of  each  kind  may  now  be  found  in  the  several  states.  But  in  all  the 
states,  the  equity  law,  recognized  by  the  constitution  and  by  acts  of  congress, 
and  modified  by  the  latter,  is  administered  by  the  courts  of  the  United  States,83 
and,  upon  appeal,  by   the  supreme   court.84 

(2)  Administration  of  Equitable  Relief  under  State  Statutes. — It  is  no  objec- 
tion to  the  jurisdiction  of  the  United  States  courts  sitting  in  equity,  that  there  is  a 
remedy  under  the  local  law,85  and  an  enlargement  of  equitable  rights  arising  from  the 
statutes  of  a  state  may  be  administered  and  enforced  by  the  federal  courts  ;8tt 


632,  654,  9  L.  Ed.  255;  Russell  v.  South- 
ard, decided  at  the  present  term,  and  re- 
ported in  12  How.  139,  13  L.  Ed.  927." 
Neves  v.  Scott,  13  How.  268,  14  L-  Ed. 
140. 

82.  Same  principles  of  equity  applied 
to  all  cases. — Neves  v.  Scott,  13  How.  268, 
14  L.   Ed.   140. 

83.  Immaterial  whether  such  principles 
are  found  in  state  laws,  or  have  been 
abolished  or  modified  thereby. — Neves  v. 
Scott,  13  How.  268,  14  L.  Ed.  140.  See 
ante,  "Preservation  of  Distinction  be- 
tween Law  and  Equity  in  Federal  Courts," 
III,  C. 

84.  Administered  upon  appeal  by  su- 
preme court. — Neves  v.  Scott,  13  How. 
268;    14  L.   Ed.   140. 

85.  Effect  of  local  law  affording  remedy. 
—  Dodge  ?'.  Woolsey.  18  How.  331,  15  L. 
Ed.  401;  Barber  v.  Barber,  21  How.  582, 
16  L   Ed.  226. 

86.  Enforcement  of  equitable  remedies 
created  by  state  laws. — Smith  v.  Reeves, 
L78  U.  S.  436,  44  L.  Ed.  1140;  Norwood 
v.  Baker,  172  U.  S.  269,  43  L-  Ed.  443; 
Smyth  v.  Ames,  169  U.  S  466,  516,  42  L. 
Ed.  819;  Stallcup  v.  Tacoma,  165  U.  S. 
719,  41  L.  Ed.  1185;  Cowley  v.  Northern 
Pac.  R.  Co.,  159  U.  S.  569,  40  L-  Ed.  263; 
Roberts  v.  Northern  Pac.  R.  Co.,  158  U. 
S.  1,  39  L.  Ed.  873;  Rich  v.  Braxton,  158 
U.  S.  375,  39  L.  Ed.  1022;  Bardon  v.  Land, 
etc.,  Co.,  157  U.  S.  327,  39  L.  Ed.  719; 
Lindsay  v.  First  Nat.  Bank.  156  U.  S.  485, 
493,  39  L.  Ed.  505;  Dick  v.  Foraker,  155 
I '.  S.  404,  39  L.  Ed.  201;  Wehrman  v. 
Conklin,  155  U.  S.  314,  39  L.  Ed.  167; 
Greeley  v.  Lowe,  155  U.  S.  58,  39  L  Ed. 
69;  Chicot  County  7'.  Sherwood.  148  U. 
S.  529,  37  L.  Ed.  546;  Scott  7'.  Xeely,  140 
U.  S.  106.  35  L.  Ed.  358;  Whitehead  v. 
Shattuck,  138  U.  S.  146,  34  L.  Ed.  873; 
Gormley  v.  Clark,  134  U.  S.  338,  33  L  Ed. 

I;   Arndt  v.  Griggs.  134   U.  S.  316,  33  L 

I'd.  91  s;  More  v.  Steinbach,   127  U.   S.  70, 

l„    Ed.   51  ;    Frosl   ,-.   Spitley,   121   U.   S. 

■.  30  L.  Ed.  1U10;  Chapman  7'.  Brewer, 
111  \\  S.  L5£  !9  1..  Ed.  83;  Stone  7'. 
Chisholm,  113  U.  S.  302,  28  L.  Ed.  991; 
Hess  r.  Reynolds,  1 13  U.  S.  73,  28  L.  Ed. 


927;  Reynolds  v.  Crawfordsville  First  Nat. 
Bank,  112  U.  S.  4«5,  28  L-  Ed.  733;  Hol- 
land v.  Challen,  110  U.  S.  15,  28  L.  Ed. 
52;  Ellis  v.  Davis,  109  U.  S.  485,  27  L-  Ed. 
1006;  Cummings  v.  National  Bank,  101  U. 
S.  153,  25  L  Ed.  903;  Smith  v.  Railroad 
Co.,  99  U.  S.  398,  25  L-  Ed.  437;  Gaines  v. 
Fuentes,  92  U.  S.  10,  23  L-  Ed.  524;  Case 
of  Broderick's  Will,  21  Wall.  503,  22  L. 
Ed.  599;  Ex  parte  McNiel,  13  Wall.  236, 
20  L.  Ed.  624;  Clark  v.  Smith,  13  Pet.  195, 
10   L    Ed.   123. 

The  state  legislature  have,  certainly,  no 
authority  to  prescribe  the  forms  or  modes 
of  proceeding  in  the  courts  of  the  United 
States;  but  having  created  a  right,  and  at 
the  same  time  prescribed  the  remedy  to 
enforce  it,  if  the  remedy  prescribed  is  sub- 
stantially consistent  with  the  ordinary 
modes  of  proceeding  on  the  chancery  side 
of  the  federal  courts,  no  reason  exists  why 
it  should  not  be  pursued  in  the  same  form 
as  in  the  state  courts;  on  the  contrary, 
propriety  and  convenience  suggest  that 
the  practice  should  not  materially  differ, 
when  titles  to  land  are  the  subjects  of  in- 
vestigation. Clark  v.  Smith,  13  Pet.  195, 
10    L.    Ed.    123. 

"Although  the  statute  of  a  state  or  ter- 
ritory may  not  restrict  or  limit  the  equi- 
table jurisdiction  of  the  federal  courts, 
and  may  not  directly  enlarge  such  juris- 
diction, it  may  establish  new  rights  or 
privileges  which  the  federal  courts  may 
enforce  on  their  equity  or  admiralty  side, 
precisely  as  they  may  enforce  a  new  right 
of  action  given  by  statute  upon  their 
common  law  side.  Thus  in  Ex  parte  Mc- 
Niel, 13  Wall.  236.  20  L-  Ed.  624,  a  stat- 
ute of  the  state  of  New  York  giving  to  the 
pilot,  who  first  tendered  his  services  to 
a  vessel,  and  was  refused,  a  riirht  to  half 
pilotage,  was  held  to  be  enforceable  upon 
the  admiralty  side  of  the  district  court. 
See,  also,  the  Case  of  Broderick's  Will.  21 
Wall  503,  520,  22  L.  Ed.  599,  and  Clark  v. 
Smith.  13  Pet.  195,  203,  10  L.  Ed.  123.  So, 
in  Reynolds  7'.  Crawfordsville  First  Nat. 
Bank,  112  U.  S.  405,  28  L  Ed.  733,  a  bill 
in  equity  under  a  statute  of  Indiana,  which 
averred    that    a    deed    was    void   upon    it- 
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subject,  however,  to  this  qualification,  that  such  enforcement  does  not  impair 
.any  right  conferred,87  as,  for  instance,  the  right  to  a  trial  by  jury,88  or  con- 
flict with  any  inhibition  imposed,  by  the  constitution  or  laws  of  the  United 
States.89  Thus,  for  instance,  where  authorized  by  state  statutes,  the  federal 
■courts  sitting  as  courts  of  equity  have  jurisdiction  of  suits  by  a  party  in  or  out 
of  possession,  to  quiet  title  to  lands,90  suits  to  set  aside  a  will  or  its  probate,91 


face,  was  held  sufficient  to  support  the 
jurisdiction  of  the  circuit  court  of  the 
United  States  in  that  district,  to  quiet  the 
title  of  the  complainant  as  against  such 
deed,  although  courts  of  equity  had  gen- 
erally adopted  the  rule  that  a  deed  void 
upon  its  face  does  not  cast  a  cloud  upon 
the  title,  which  a  court  of  equity  will  un- 
dertake to  remove.  It  was  also  said  in 
Davis  v.  Gray,  16  Wall.  203,  231,  21  L.  Ed. 
447,  that  'a  party  by  going  into  a  national 
court  does  not  lose  any  right  or  appro- 
priate remedy  of  which  he  might  have 
availed  himself  in  the  state  courts  of  the 
same  locality.  The  wise  policy  of  the 
constitution  gives  him  a  choice  of  tribu 
nals."  Other  cases  to  the  same  effect  are 
Holland  v.  Challen,  110  U.  S.  15,  28  L. 
Ed.  52;  Marshall  v.  Holmes,  141  U.  S. 
589,  35  L-  Ed.  870;  Johnson  v.  Waters,  111 
U.  S.  640,  28  L.  Ed.  547;  Arrowsmith  v. 
Gleason,  129  U.  S.  86,  32  L.  Ed.  630." 
Cowley  v.  Northern  Pac.  R.  Co.,  159  IT. 
S.  569,  40  L.   Ed.  263. 

Jurisdiction  in  case  of  new  rights  or 
remedies,  determined  by  essential  char- 
acter of  case. — ■"  'Whenever,  this  court 
said  in  Van  Norden  v.  Morton,  99  U.  S. 
378,  380,  25  L.  Ed.  453,  'a  new  right  is 
granted  by  statute,  or  a  new  remedy  for 
violation  of  an  old  right,  or  whenever 
such  rights  and  remedies  are  dependent 
on  state  statutes  or  acts  of  congress,  the 
jurisdiction  of  such  cases,  as  between  the 
iw  side  and  the  equity  side  of  the  federa! 
courts,  must  be  determined  by  the  essen- 
tial character  of  the  case,  and  unless  it 
comes  within  some  of  the  recognized 
heads  of  equitable  jurisdiction  it  must  be 
held  to  belong  to  the  other  '  Cherokee 
Nation  v.  Southern  Kansas  R.  Co.,  135  U 
S.  641,  34  L.  Ed.  295.  See,  also,  Gormley 
V.  Clark.  134  U.  S.  338,  33  L.  Ed.  909; 
Bardon  v.  Land,  etc.,  Co.,  157  U.  S  327 
39   L    Ed.   719. 

"The  adequacy  or  inadequacy  of  a  rem 
edy  at  law  for  the  protection  of  the  rights 
of  one  entitled  upon  any  ground  to  in 
voke  the  powers  of  a  federal  court,  is  not 
to  be  conclusively  determined  by  the 
statutes  of  the  particular  state  in  which 
suit  may  be  brought.  One  who  is  entitled 
to  sue  in  the  federal  circuit  court  may 
invoke  its  jurisdiction  in  equity  whenever 
the  established  principles  and  rules  of 
equity  permit  such  a  suit  in  that  court; 
and  he  cannot  be  deprived  of  that  right 
by  reason  of  his  being  allowed  to  sue  at 
law  in  a  state  court  on  the  same  cause  of 
action.  It  is  true  that  an  enlargement  of 
i  "iiitable  rights  arising  from  the  statutes 
•of  a  state  may  be  administered  by  the 
5  U  S  Enc— S>3 


circuit  courts  of  the  United  States.  Case 
of  Broderick's  Will.  21  Wall.  503,  520,  22 
L.  Ed.  599;  Holland  v.  Challen,  110  U. 
S.  15,  24,  28  L.  Ed.  52;  Dick  v.  Foraker, 
155  U.  S.  404,  415,  39  L,  Ed.  201;  Bardon 
v.  Land,  etc.,  Co.,  157  U.  S.  327,  330,  39 
L.  Ed.  719;  Rich  v.  Braxton,  158  U.  S. 
375,  405,  39  L  Ed.  1022.  But  if  the  case 
in  its  essence  be  one  cognizable  in  equity, 
the  plaintiff — the  required  value  being  in 
dispute — may  invoke  the  equity  powers  of 
the  proper  circuit  court  of  the  United 
States  whenever  jurisdiction  attaches  by 
reason  of  diverse  citizenship  or  upon  any 
other  ground  of  federal  jurisdiction. 
Payne  v.  Hook,  7  Wall.  425,  430,  19  L. 
Ed.  260;  McConihay  v.  Wright,  121  U.  S. 
301,  205,  30  L  Ed.  932.  A  party  by  going 
into  a  national  court  does  not,  this  court 
has  said,  lose  any  right  or  appropriate 
remedy  of  which  he  might  have  availed 
himself  in  the  state  courts  of  the  same 
locality;  that  the  wise  policy  of  the  con- 
stitution gives  him  a  choice  of  tribunals. 
Davis  v.  Gray,  16  Wall.  203,  221,  21  L- 
Ed.  447;  Cowlev  v.  Northern  Pac.  R.  Co., 
159  U.  S  569,  583,  40  L.  Ed.  263."  Smyth 
V.    Ames,    169   U.    S.    466,   42   L     Ed.    819. 

87.  Must  not  impair  any  constitutional 
right.— Scott   v.    Neely,    140   U.    S.    106,   35 
L.    Ed.   358.      And   see  cases   cited   to   pre 
ce  ling   text. 

88.  Must  not  infringe  constitutional 
right  to  jury  trial. — Greeley  v.  Lowe.  155 
U.  S.  58,  39  L.  Ed.  69;  Wehrman  7'.  Conk- 
lin.  155  U.  S.  314,  39  L  Ed.  167.  See  post, 
"Purpose    of    Requirement."    Ill,    D,    '.'.    a. 

89.  Must  not  conflict  with  inhibitions 
of  constitution  or  laws. — Scott  v.  Neely, 
140  U.  S.  106,  35  L.  Ed.  358  See  the 
titles  CONSTITUTIONAL  LAW,  vol.  4, 
p.    1;   COURTS,   vol.   4,  p.   861:   JURY. 

90.  Suits  to  quiet  title.— Greeley  v. 
Lowe,  155  U.  S.  58,  39  L.  Ed.  69;  Wehr- 
man v.  Conklin,  155  U.  S  314.  39  L.  Ed. 
167';  Roberts  v.  Northern  Pac.  R.  Co.,  158 
U-  S.  1,  39  L  Ed.  st:;;  United  States 
Wilson,   118  U.  S.  86,  30  L.    Ed.    110;    Hol- 
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no  U.  S.    15,  28   I..   Ed. 


52;  Reynolds  v.  Crawfordsville  First  Nat 
Bank,  112  U.  S.  405,  28  L  Ed.  733;  Chap- 
man v.  Brewer,  lit  V  S.  L58,  29  L.  I-'.d. 
83;  Ely  v.  New  Mexico,  etc.,  R.  Co.,  129 
U.  S.  291,  32  L.  Ed.  293;  Whitehead  v. 
Shattuck,  138  U.  S.  146,  34  1.  Ed  B73. 
See  the  title  QUIETING  TITLE. 

91.     Suits   to   set   aside   will   or   probate. 
—Gaines    v.    Fuen  !    CJ.    S.    1".    23     I. 

Ed.    524;    Ellis  v.    Davis,    L09   V.   S.    185,  27 
L.   Ed    1006;  Case  of   Broderick's  Will.  21 
Wall.    503,    22    L    Ed.    599.      See    the    ' 
WILLS 
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suits  to  have  usurious  contracts  canceled  and  surrendered  without  tendering  pay- 
ment of  the  whole  or  any  part  of  the  original  indebtedness,92  suits  to  enjoin  the 
collection  of  a  tax  illegally  assessed,  etc.93 

c.  Controlled  by  Fixed  Rules  and  Principles — (1)  In  General. — The  rules 
of  equity  are  as  fixed  as  those  of  law,  and  can  no  more  be  departed  from  than 
can  the  latter,94  and  generally  the  jurisdiction  of  a  court  of  equity  is  as  well 
defined  and  limited  as  is  that  of  a  court  of  law.95  Unless  the  complainant  has 
shown  a  right  to  relief  in  equity,  however  clear  his  right  at  law,  he  can  have  no 
redress.96  A  court  of  equity  cannot  assume  control  over  that  large  class  of 
obligations  called  imperfect  obligations,  resting  upon  conscience  and  moral  duty 
only,  unconnected  with  legal  obligation,97  ncr  does  the  total  failure  of  ordinary 
remedies  confer  upon  it  an  unlimited  power  to  give  relief.  Such  relief  as 
is  consistent  with  the  general  law  of  the  land,  and  authorized  by  the  prin- 
ciples and  practice  of  the  courts  of  equity,  will,  under  such  circumstances,  b«. 
administered.  But  the  hardship  of  the  case,  and  the  failure  of  the  mode  ol 
procedure  established  by  law,  is  not  sufficient  to  justify  a  court  of  equity  in 
departing  from  all  precedent  and  assume  an  unregulated  power  of  adminis- 
tering abstract  justice  at  the  expense  of  well-settled  principles.98 


92.  Suits  for  unconditional  cancellation 
of  usurious  contracts. — Missouri,  etc.. 
Trust  Co.  v.  Krumseig,  172  U.  S.  351,  4:! 
L.  Ed.  474.  And  see  Clark  v.  Smith,  13 
Pet.  195,  10  L.  Ed.  123.  See,  generally, 
the  titles  RESCISSION*.  CANCELLA- 
TION AND  REFORMATION;  USURY. 

93.  Suits  to  enjoin  taxes  illegally  as- 
sessed.— Cummings  v.  National  Bank,  101 
U.  S.  153,  25  L.  Ed.  903.  See  the  titles 
INJUNCTIONS;  TAXATION. 

94.  Rules  of  equity  as  fixed  as  those  of 
law. — Wright  v.  Ellison,  1  Wall.  16,  17 
L.  Ed.  355;  San  Francisco  Nat.  Bank  v. 
Dodge.  197  U.  S.  70,  49  L.  Ed.  669.  See 
also.  Bodley  v.  Taylor,  5  Cranch  191,  3 
L.  Ed.  75;  Crocket  v.  Lee,  7  Wheat.  522, 
5  L  Ed.  513;  Smith  v.  Chesapeake,  etc., 
Canal  Co.,  14  Pet.  45.  10  L.  Ed.  347.  See 
ante,  "Uncontrolled  by  State  Legislation 
and  Uniform  Throughout  the  States,"  III, 
H,  1,  b. 

"The  complainant  asks  the  aid  of  a 
court  of  chancery  to  give  effect  to  his 
judgment;  and  this  no  court  of  chancery 
will  do,  in  violation  of  the  established 
rules  of  equitv."  Smith  v.  Chesapeake, 
etc..  Canal   Co.,   14   Pet.   45,   10   L.    Ed.   347. 

Equity  acts  not  only  upon  established 
principles  but  through  established  chan- 
nels.— "A  court  of  equity  cannot,  by  avow- 
ing that  there  is  a  right  but  no  remedy 
known  to  the  law,  create  a  remedy  in  vio- 
lation of  law,  or  even  without  the  au- 
thority of  law.  It  acts  upon  established 
principles  not  only,  but  through  estab- 
lished channels."  Ret-  v.  Watertown,  19 
Wall.    107,   22    L.    Ed.    72 

Courts  of  equity  bound  by  constitutional 
and  statutory  provisions. — Courts  of  equity 
can  no  more  disregard  statutory  and  con- 
stitutional requirements  and  provisions 
than  can  courts  of  law.  They  arc  bound 
by  positive  provisions  of  .a  statute  equally 
with  courts  of  law,  and  where  the  trait 
tion.  or  the  contract,  is  declared  void  be- 
cause   not    in    compliance     with      express 


statutory  or  constitutional  provision,  a 
court  of  equity  cannot  interpose  to  give 
validity  to  such  transaction  or  contract, 
or  any  part  thereof.  Hedges  v.  Dixon 
County,  150  U.  S.   182,  37  L   Ed.   1044. 

95.  Jurisdiction  as  well  defined  and 
limited  as  that  of  law.- — Rees  v.  Water- 
town,    19   Wall.    107,    22    L    Ed.    72. 

96.  Complainant  must  show  right  to 
equitable  relief. — Wright  v.  Ellison,  1 
Wall.  16,  17  L  Ed.  355.  See  ante,  "Juris- 
diction as  Affected  by  Existence  of  Ade- 
quate Legal  Remedy,"  III,  D;  post,  "Alle- 
gation of  Facts  Entitling  Complainant  to 
Relief,"  VIII,  B,  2,  b,  (3). 

"To  give  a  court  of  equity  jurisdiction, 
the  nature  of  the  relief  asked  must  be 
equitable  even  when  the  suit  is  based  on 
an  equitable  title."  Per  Woods,  J.,  in 
Fussell  v.  Gregg,  113  U.  S.  550,  28  L 
Ed.  993,  quoted  in  Smith  v.  Bourbon 
County,   127  U.   S.    105,  32  L   Ed.   73. 

"Doubtless  new  classes  of  cases  may 
by  legislative  action  be  directed  to  be 
tried  in  chancery,  but  they  must,  when 
tested  by  the  general  principles  of  equity, 
be  of  an  equitable  character,  or  based  on 
some  recognized  ground  of  equity  inter- 
position. This  will  be  found  to  be  true  of 
the  decisions  in  Holland  v.  Challen,  110 
U.  S.  15,  28  L  Ed.  52;  Whitehead  v.  Shat- 
tuck,  138  U.  S.  146,  34  L.  Ed.  873,  and  like 
cases."  Cates  v.  Allen,  149  U.  S.  451.  37 
L.    Ed.    804. 

97.  No  control  over  obligations  resting 
upon  conscience  and  moral  duty  only.— 
Rees  v.  Watertown,  19  Wall.  107,  22  L 
Ed.   72. 

98.  Hardship  or  total  failure  of  ordinary 
remedies  will  not  confer  unlimited  power 
to  relieve. —  Heine  v.  The  Levee  Com- 
missioners, 19  Wall.  655.  22  L  Ed. 
Rees  V.  Watertown.  19  Wall.  107,  22  L 
Ed. 

'The  plaintiff  invokes  the  aid  of  the 
principle  that  all  legal  remedies  having 
failed,    the    court    of    chancery    must    give 
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(2)    Maxims. — See  the  title  Maxims. 

d.  Limitation  According  to  Nature  of  Rights  Sought  to  Be  Protected. — In 
General. — It  has  been  held  in  a  number  of  decisions  that  the  office  and  juris- 
diction of  a  court  of  equity,  unless  enlarged  by  express  statute,  are  limited  to 
the  protection  of  rights  of  property,"  and  that  it  has  as  a  general  rule,  no  ju- 
risdiction  over   the   prosecution,   the   punishment  or   the   pardon   of  crimes   and 


him  a  remedy;  that  there  is  a  wrong 
which  cannot  be  righted  elsewhere,  and 
hence  the  right  must  be  sustained  in 
chancery.  The  difficulty  arises  from  too 
broad  an  application  of  a  general  prin- 
ciple. The  great  advantage  possessed  by 
the  court  of  chancery  is  not  so  much  in 
its  enlarged  jurisdiction  as  in  the  extent 
and  adaptability  of  its  remedial  powers. 
Generally  its  jurisdiction  is  as  well  de- 
fined and  limited  as  is  that  of  a  court  of 
law.  It  cannot  exercise  jurisdiction  when 
there  is  an  adequate  and  complete  remedy 
at  law.  It  cannot  assume  control  over 
that  large  class  of  obligations  called  im- 
perfect obligations,  resting  upon  con- 
science and  moral  duty  only,  unconnected 
with  legal  obligations.  Judge  Story  says, 
'there  are  cases  of  fraud,  of  accident,  and 
of  trust  which  neither  courts  of  law  nor 
of  equity  presume  to  relieve  or  to 
mitigate,'  of  which  he  cites  many  in- 
stances. Lord  Talbot  says,  'There  are 
cases,  indeed,  in  which  a  court  of  equity 
gives  remedy  where  the  law  gives  none, 
but  where  a  particular  remedy  is  given 
by  law,  and  that  remedy  boundedand  cir- 
cumscribed by  particular  rules,  it  would 
be  very  improper  for  this  court  to  take 
it  up  where  the  law  leaves  it,  and  extend 
it  further  than  the  law  allows.'  Generally 
its  jurisdiction  depends  upon  legal  obliga- 
tions, and  its  decrees  can  only  enforce 
remedies  to  the  extent  and  in  the  mode 
by  law  established.  With  the  subjects  of 
fraud,  trust,  or  accident,  when  properly 
before  it,  it  can  deal  more  completely  than 
can  a  court  of  law.  These  subjects,  how- 
ever, may  arise  in  courts  of  law.  and  there 
be  well  disposed  of."  Rees  v.  Watertown, 
19   Wall.   107,   2:7   L-   Ed.   72. 

"The  court  of  chancery  possesses  no 
extraordinary  powers  to  compel  persons 
to  submit  to  its  jurisdiction  and  litigate 
before  it,  not  possessed  by  a  common-law 
court,  when  the  latter  is  competent  to 
give  relief.  This  proposition  was  directly 
in  issue  and  distinctly  settled  in  the  case 
of  Rees  v.  Watertown,  19  Wall.  107. 
L.  Ed.  72,  at  the  present  term.  In  that 
case  the  plaintiff  had  obtained  judgment, 
issued  execution,  which  was  returned  nulla 
bona,  and  had  then  procured  a  writ  of 
mandamus,  ordering  the  alderman  of  the 
city  to  levy  the  tax.  The  alderman  re- 
signed before  the  writ  could  be  served, 
with  intent  to  evade  its  effect.  After  other 
•rman  were  elected,  a  new  writ  was 
served  on  them,  and  they  in  turn  reined, 
after  an  order  to  show  cause  why  they 
•uld  not  be  punished  for  a  contempt  in 
failing    to    obey    the    writ    of    mandamus. 


Notwithstanding  all  this,  we  held  that 
chancery  had  no  jurisdiction,  by  a  direct 
proceeding,  to  levy  the  tax  or  to  seize 
the  property  of  the  citizens  and  sell  it 
for  the  satisfaction  of  the  judgment.  That 
case  was  much  stronger  than  the  one  be- 
fore us,  and  is  unquestionably  decisive  of 
this."  Heine  v.  The  Levee  Commission- 
ers.  19  Wall.  655,  22   L-   Ed.  223. 

The  established  rule,  although  not  of 
universal  application,  is  that  equity  fol- 
lows the  law,  or,  as  has  been  stated,  "that 
wherever  the  rights  or  situation  of  par- 
ties are  clearly  defined  and  established  by 
law,  equity  has  no  power  to  change  or  un- 
settle those  rights  or  that  situation,  but 
in  all  such  instances  the  maxim  equitas 
sequitur  legem  is  strictly  applicable.'* 
Hedges  v.  Dixon  County.  150  U.  S. 
37  L.  Ed.  1044.  quoting  Magniac  v.  Thom- 
son. 15  How.  281.  14  L.  Ed.  696.  See  the 
title    MAXIMS. 

"Equity  may  be  invoked  to  aid  in  the 
completion  of  a  just  but  imperfect  leual 
title,  or  to  prevent  the  successful  assertion 
of  an  unconscientious  and  incomplete  legal 
advantage;  but  to  abrogate  or  to  assail  a 
perfect  and  independent  leeal  right,  it  can 
have  no  pretension.  In  all  such  instances, 
equity  must  follow,  or  in  other  words,  be 
subordinate  to  the  law."  Magniac  v. 
Thomson.   15   How.   281.  14  L.   Ed.    > 

99.  Limitation  to  protection  of  rights 
of  property.— Fitts  v.  McGhee,  172  U.  S. 
516,  43  L.  Ed.  535;  In  re  Sawyer,  124  U. 
S.    200.   31    L.    Ed.    402. 

The  good  will  of  a  lease  which  the  land- 
lord is  in  the  habit  of  renewinc:  is  prop- 
erty, and  rights  growing  out  of  it,  whether 
by  contract  or  otherwise,  will  he  pro- 
tected and  enforced  by  a  court  of  equity. 
Davi^  v.  Gray,  16  Wall.  203.  21  L.  Ed.  447. 
See  the  title  LANDLORD  AND  TEN- 
ANT. 

Although  equity  will,  in  some  cases,  in- 
terfere to  assert  and  protect  future  rights 
— as  ex.  gr.  to  protect  the  estate  of  a 
remainderman  from  wa^te  by  the  tenant 
for  life,  or  to  cut  down  an  estate  claimed 

l>e  a  fee  to  a  life  interest   only,  wh 
the  Ian  rightly  construed,  gives  but 

an  interest  for  life;  or  will,  at   the  requ 
of     trustees     asking     protection     under      a 
will,  and  to  have  a  construction  will 

and   the   direction   of   the   court  the 

disposition    of    the    property— yet     it     will 
not  decree  in  the  to  the  future  rig! 

iurt  or  in  i 
He   Valle,    i    Wall     i.   17    I.     Kd. 
reaffirmed   in    Blyth  v.    Blythe, 
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misdemeanors,1  over  the  appointment  and  removal  of  public  officers,2  or  to 
remedy  political  wroags.3  To  assume  such  a  jurisdiction,  or  to  sustain  a  bill 
in   equity  to  restrain   or  relieve  against   proceedings   for  the  punishment  of  oi- 


1.  No  criminal  jurisdiction. — Fitts  v. 
McGhee,  172  U.  S.  516,  43  L.  Ed.  535; 
In  re  Sawyer,  124  U.  S.  200,  31  L.  Ed.  402; 
Harkrader  v.  Wadley,  172  U.  S.  148,  43 
L.  Ed.  399.  See  the  titles  CRIMINAL 
LAW,  ante.  p.  43;  INDICTMENTS, 
INFORMATIONS,  PRESENTMENTS 
AND  COMPLAINTS;  INJUNCTIONS; 
PARDON;  SENTENCE  AND  PUNISH- 
MENT. 

"That  a  court  of  equity  has  no  general 
power  to  enjoin  or  stay  criminal  proceed- 
ings unless   they  are  instituted  by  a  party 
to   a   suit    already   pending   before    it,    and 
to  try  the  same  right  that  is  in  issue  there, 
or   to   prohibit   the   invasion   of   the    rights 
of  property  by  the  enforcement  of  an  un- 
constitutional law,  was  so  fully  considered 
and    settled   in    an    elaborate     opinion      by 
Mr.  Justice  Gray,  In  re  Sawyer,  124  U.  S. 
200,   31   L.   Ed.   402,   that  no   further  refer- 
ence to  prior  authorities  is  deemed  neces- 
sary, and  we  have  little   more   to  do  than 
to  consider  whether  there  is  anything  ex- 
ceptional   in   the  case   under   consideration 
to   take    it    out   of   the    general    rule.      The 
plaintiff  in   the  case   of   Sawyer   sought   to 
restrain    the    mayor    and    committee    of    a 
city    in    Nebraska    from    removing    a    city 
officer    under    charges     filed    against    him 
for   malfeasance   in   office.     This   was   held 
to    fall    within    the    general    rule    and    not 
within    the    exception.      The    general    rule 
that  a  circuit  court   of  the   United   States, 
sitting   as   a   court    of   equity,    cannot   stay 
bv    injunction    proceedings    pending    in    a 
state    court    to    enforce   the   criminal    laws 
of   such    state,    was    applied    in    Harkrader 
V.   Wadley,    172   U.    S.    148,   43    L-    Ed.    399, 
to    a    case    where    the    plaintiff    sought    to 
enjoin    proceedings    against    him    for    the 
embezzle  -lent    of    the    assets    of    a    bank: 
and  in    Fitts  v.   McGhee,   172  U.   S.  516,  43 
L.    Ed.   535,   to   a   suit   brought   by   the   re- 
ceiver  of   a    railroad   against   the   attorney 
general   of  the  state  to  restrain   him  from 
instituting    or    prosecuting    criminal    pro- 
ceedings   to    enforce    against    the    plaintiff 
the  provisions  of  a  state  law  reducing  the 
tolls,  which   had  been   exacted  of  the  pub- 
lic  by  the   railroad,   of   which   the   plaintiff 
was    receiver.       This    was    held    to    be    in 
reality   a    suit    against   the   state   to   enjoin 
the    institution     of    criminal     proceedings, 
1    hence    within    the    general    rule.     See, 
also,   Prout  v.  Starr,  188  U.   S.   537,  47  L 
Ed.    584."      Davis,    etc.,    Mfg.    Co.    v.    Los 
Angeles,  189  U.  S.  207,  47  L.  Ed.  782.    See 
the  title  INJUNCTIONS. 

"Any  jurisdiction  over  criminal  matters, 
that  the  English  court  of  chancery  ever 
bail,  became  obsolete  long  ago,  excepl  as 
incidental  to  its  peculiar  jurisdiction  for 
the  protection  of  infants,  or  under  its  au- 
thority 1"  1-.MK'  writs  df  habeas  corpus  for 
the    discharge    of    persons    unlawfully    im- 


prisoned. 2  Hale  P.  C.  147;  Gee  v.  Pritch- 
ard,  2  Swanston,  402,  413;  1  Spence  Eq. 
Jur.  689,  690;  Attorney  General  v.  Utica 
Ins.  Co.,  2  Johns.  Ch.  371,  378.  From  long 
before  the  Declaration  of  Independence, 
it  has  been  settled  in  England,  that  a  bill 
to  stay  criminal  proceedings  is  not  within 
the  jurisdiction  of  the  court  of  chancery, 
whether  those  proceedings  are  by  indict- 
ment or  by  summary  process.  Lord  Chief 
Justice  Holt,  in  declining,  upon  a  motion 
in  the  Queen's  Bench  for  an  attachment 
against  an  attorney  for  professional  mis- 
conduct, to  make  it  a  part  of  the  rule  to 
show  cause  that  he  should  not  move  for 
an  injunction  in  chancery  in  the  mean- 
time, said,  'Sure  chancery  would  not  grant 
an  injunction  in  a  criminal  matter  under 
examination  in  this  court;  and  if  they  did, 
this  court  would  break  it,  and  protect  any 
that  would  proceed  in  contempt  of  it.' 
Ilolderstaffe  v.  Saunders,  Cas.  temp.  Holt, 
136;  S.  C.  6  Mod.  16.  Lord  Chancellor 
Hardwicke,  while  exercising  the  power  of 
the  court  of  chancery,  incidental  to  the 
disposition  of  a  case  pending  before  it, 
of  restraining  a  plaintiff,  who  had  by  his 
bill  submitted  his  rights  to  its  determina 
tion,  from  proceeding  as  to  the  same  mat- 
ter before  another  tribunal,  either  by  in- 
dictment or  by  action,  asserted  in  the 
strongest  terms  the  want  of  any  power 
or  jurisdiction  to  entertain  a  bill  for  an 
injunction  to  stay  criminal  proceedings, 
saying,  'This  court  has  not  originally,  and 
strictly,  any  restraining  power  over 
criminal  prosecutions;'  and  again,  'This 
court  has  no  jurisdiction  to  grant  an  in- 
junction to  stay  proceedings  on  a  man- 
damus; nor  to  an  indictment;  nor  to  an  in- 
formation; nor  to  a  writ  of  prohibition: 
that  I  know  of.'  Mayor  &  Corporation  of 
New  York  v.  Pilkington,  2  Atk.  302;  S.  C. 
9  Mod.  273;  Montague  v.  Dudman,  2  Ves. 
Sen.  396,  398."  In  re  Sawyer.  124  U.  S. 
200.  31    L.   Ed.   402. 

2.  No  jurisdiction  as  to  appointment 
and  removal  of  public  officers. —  Fitts  v 
McGhee.  172  U.  S.  516.  43  L  Ed.  535;  In 
re    Sawyer,    124    U.    S.    200.    31    L.    Fd.    402 

"The  jurisdiction  to  determine  the  title 
to  a  public  office  belongs  exclusively  to 
the  courts  of  law,  and  is  exercised  either 
bv  certiorari,  error  or  appeal,  or  bv  man 
damns,  prohibition,  quo  warranto  or  in- 
formation in  the  nature  of  a  writ  of  quo 
warranto,  according  to  the  circumstances 
of  the  case,  and  the  mode  of  procedure 
established  by  common  law  or  by  statute." 
Whit,-  v.  Berry,  171  U.  S.  366.  43  L.  Ed. 
199,  quoting  from  Tn  re  Sawyer,  124  U. 
S.  "no.  31  I..  Ed.  402.  See  the  title  PUB- 
LIC OFFICERS,  and  cross  references 
there   found. 

3.  Will   not  remedy  political   wrongs- 
Giles   v.    Harris,   189   U.    S.    475,  47    L.    Fd 
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fenses  or  for  the  removal  of  public  officers,  is  to  invade  the  domain  of  the 
courts  of  common  law  or  of  the  executive  and  administrative  departments.4 
Where,  however,  some  interference,  actual  or  threatened,  with  property  or 
rights  of  pecuniary  nature  appear,  it  has  been  held  that  the  jurisdiction  of  a 
court  of  equity  arises,  and  is  not  destroyed  by  the  fact  that  such  interference  is 
accompanied  by,  or  is  itself  a  violation  of  the  criminal  law.5  So  also  it  woul  1 
seem  to  be  well  settled  that  where  property  rights  will  be  destroyed,  unlawful 
interference  by  criminal  proceedings  under  a  void  law  or  ordinance  may  be 
reached  and  controlled  by  a  decree  of  a  court  of  equity.6 

Jurisdiction  to  Prevent  Deprivation  of  Life,  Liberty  or  Property  with- 
out Due  Process  of  Law. — While  the  general  rule  would  seem  clearly  to  be 
as  above  stated,  yet  in  at  least  one  recent  decision  the  broad  general  rule  has 
been  laid  down  that  courts  of  equity  are  always  open  to  afford  a  remedy  where 
there  is  an  attempt,  under  the  guise  of  legal  proceedings,  to  deprive  a  person  of 
i lis  life,  liberty  or  property  without  due  process  of  law.7 

e.  Manner  of  Exercise. — Generally,  if  not  universally,  equity  jurisdiction  is 
exercised  in  personam,  and  not  in  rem,s  and  depends  upon  the  control  of  the 


909.  And  see  Georgia  v.  Stanton,  6  Wall. 
50,  18  L.  Ed.  721.  See  the  title  CIVIL 
RIGHTS,  vol.  3,  p.  §22. 

A  bill  in  equity  filed  by  one  of  the 
United  States  to  enjoin  the  secretary  of 
war  and  other  officers  who  represent  the 
executive  authority  of  the  United  States 
from  carrying  into  execution  certain  acts 
of  congress,  on  the  ground  that  such  ex- 
ecution would  annul  and  totally  abolish 
the  existing  state  government  of  the  state 
and  establish  another  and  different  one  in 
its  place — in  other  words,  would  over- 
throw and  destroy  the  corporate  existence 
of  the  state  by  depriving  it  of  all  the 
means  and  instrumentalities  whereby  its 
existence  might,  and  otherwise  would  be 
maintained — calls  for  a  judgment  upon  a 
political  question,  and  will  therefore  not 
be  entertained  by  this  court.  This  char- 
acter of  the  bill  is  not  changed  by  the  fact 
that  in  setting  forth  the  political  rights 
sought  to  be  protected,  the  bill  avers  that 
the  state  has  real  and  personal  property  (as 
for  example,  the  public  buildings,  etc.),  of 
the  enjoyment  of  which,  by  the  destruction 
of  its  corporate  existence,  the  state  will  be 
deprived;  such  averment  not  being  the 
substantive  ground  of  the  relief  sought, 
Georgia  v.  Stanton.  6  Wall.  50,  18  L  Ed. 
721. 

"By  the  second  section  of  the  third  ar- 
ticle of  the  constitution  'the  judicial  p  rwer 
extends  to  all  cases,  in  law  and  equity. 
arising  under  the  constitution,  the  laws  of 
the  United  States,"  etc.,  and  as  applicable 
to  the  case  in  hand,  'to  controversies  be- 
tween a  state  and  citizens  of  another 
state,1  which  controversies,  under  the  ju- 
diciary act.  may  be  brought,  in  the  first 
instance,  before  this  court  in  the  exercise 
of  its  original  jurisdiction,  and  we  a«ree, 
that  the  bill  riled,  presents  a  case,  which, 
if  it  be  the  subject  of  judicial  cognizai 
would,  in  form,  come  under  a  familiar 
head  of  equity  jurisdiction,  that  is,  juris- 
diction to  grant  an  injunction  to  restrain 
l  party  from  a  wrong  or  injury  to  the 
rights   of   another,   where   the   danger,   ac- 


tual or  threatened,  is  irreparable,  or  the 
remedy  at  law  inadequate.  Lint,  accord- 
ing to  the  course  of  proceeding  under  this 
head  in  equity,  in  order  to  entitle  the 
party  to  the  remedy,  a  case  must  be  pre- 
sented appropriate  for  the  exercise  of  ju- 
dicial power;  the  rights  in  danger,  as  we 
have  seen,  must  be  rights  of  persons  or 
property,  not  merely  political  rights, 
which  do  not  belong  to  the  jurisdiction  of 
a  court,  either  in  law  or  equity."  Georgia 
V.  Stanton,  6   Wall.  50,  18   L.   Ed.   721. 

4.  Reason  for  limitation. — In  re  Sawyer, 
124  U.  S.  200,  31  L.  Ed.  402;  FittS  V.  Mc- 
Ghee,  172  U.  S.  516,  43  L.  Ed.  535.  See 
the  title  CONSTITUTIONAL  LAW,  vol. 

4,  p.   1. 

5.  Criminal  interference  with  property 
rights. — In  re  Debs,  158  U.  S.  564,  39  L. 
Ed.  1092.  See  the  titles  INJUNCTIONS; 
RESTRAINT  OF  TRADE;  STRIKES. 

6.  Restraint  of  unlawful  interference  by 
criminal  proceedings  under  void  law  or  or- 
dinance.— Dobbins  v.  Los  Angeles,   195   U. 

5.  223,  49  L.  Ed.  169,  citing  Davis,  etc., 
Mfg.  Co.  v.  Los  Angeles,  189  U.  S.  207, 
47  L  Ed.  782.  See  the  title  IX 1  UNC- 
TIONS. 

7.  Will  prevent  deprivation  of  life,  lib- 
erty or  property  without  due  process  of 
law. — French  v.  Barber  Asphalt  Paving 
Co.,  181  U.  S.  324,  t5  L.  Ed.  379.  See  the 
titles  DUE  PROCESS  OF  LAW.  ante.  p. 
499;  FRAUD  AND  DKCEIT;  INJUNC- 
TIONS; JUDGMKNTS  AND*  DE- 
CREES;   MISTAKE   AND   ACCIDENT. 

8.  Generally  exercised  in  personam. — 
Hart  v.  Sansom,  110  U.  S.  151.  28  L  Ed. 
101;  Pardee  v.  Aldridge.  189  U.  S.  429,  17 
L   Ed.   883;   Cole  v.   Cunningham,    133   U. 

S.    107,    33    L.    Ed.    538;    Mi  ..    6 

Cranch  148,  3  L  Ed  L81;  Phelps  v.  Mc- 
Donald, 99  U.  S.  298,  25  L  Ed  173;  Wat- 
kins  v.  Holman,  L6  Pet.  85,  L0  1..  Ed.  st:«. 
And  see  Boswell  v.  Otis.  9  How  336,  13 
L.  Ed.  164;  Hollingsworth  v.  Barbour,  4 
Pet  766,  7  I,  Ed.  922  See  the  titles 
MAXIMS;  SUMMONS  AND  PROC- 
ESS. 
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court  over  the  parties,  by  reason  of  their  presence  or  residence,  and  not  upon 
the  place  where  the  property  lies  in  regard  to  which  relief  is  sought,9  and  the 
court  works  out  its  decrees  by  orders  to  the  defendants.10  Where  jurisdiction 
in  rem  is  conferred  by  statute,  such  statutes  are  to  be  strictly  construed.11 

f.  Power  over  Property  beyond  Territorial  Jurisdiction,  by  Reason  of  Ju- 
risdiction over  Person. — As  has  been  seen  the  jurisdiction  of  a  court  of  equity 
is  generally  exercised  in  personam,12  and  where  the  necessary  parties  are  be- 
fore a  court  of  equity,  it  is  immaterial  that  the  res  of  the  controversy,  whether 
it  be  real  or  personal  property,  is  beyond  the  territorial  jurisdiction  of  the  tribu- 
nal. Such  court,  under  these  circumstances,  has  the  power  to  compel  the  defend- 
ant to  do  all  things  necessary,  according  to  the  lex  loei  rei  sitae,  which  he  could  do 
voluntarily,  to  give  full  effect  to  the  decree  against  him.13  Without  regard  to  the 
situation  of  the  subject  matter,  such  courts  consider  the  equities  between  the  par- 
ties, and  decree  in  personam  according  to  those  equities,  and  enforce  obedience  to 
their  decrees  by  process  in  personam.14  The  above  rule  is  undoubtedly  the  result 
of  the  clear  weight  of  authority,  and  has  been  often  applied  by  the  courts  of  the 
domicile  against  the  attempts  of  some  of  its  citizens  to  defeat  the  operation  of  its 
laws  to  the  wrong  and  injury  of  others.15     In  a  case  of  fraud,  or  trust,  or  of 


9.  Dependent  upon  control  over  parties 
by  reason  of  presence  or  residence. — Hart 
v.  Sansom,  110  U.  S-  151,  28  L.  Ed.  101. 

Upon  a  bill  for  the  removal  of  a  cloud 
upon  title,  as  upon  a  bill  for  the  specific 
performance  of  an  agreement  to  convey, 
the  decree,  unless  otherwise  expressly 
provided  by  statute,  is  clearly  not  a  judg- 
ment in  rem,  establishing  a  title  in  land, 
but  operates  in  personam  only,  by  re- 
straining the  defendant  from  asserting  his 
claim  and  directing  him  to  deliver  up  his 
deed  to  be  cancelled,  or  to  execute  a  re- 
lease to  the  plaintiff.  Hart  v.  Sansom,  110 
U.  S.  151,  28  L.  Ed.  101.  See  the  titles 
QUIETING  TITLE;  SPECIFJC  PER- 
FORMANCE. 

As  to  power  over  property  beyond  juris- 
diction by  reason  of  jurisdiction  of  person, 
see  post,  "Power  over  Property  beyond 
Territorial  Jurisdiction  by  Reason  of  Ju- 
risdiction  over    Person,"    III,    H,    1,   f. 

10.  Decrees  enforced  by  orders  to  de- 
fendants.— Pardee  v.  Aldridge,  189  U.  S. 
429.  47  L  Ed.  883.  See  the  title  JUDG- 
MENTS AND  DECREES. 

11.  Statutes  conferring  jurisdiction  in 
rem  to  be  strictly  construed. — Boswell  v. 
Otis,  9  How.  336,  13  L.  Ed.  164.  See  the 
specific  titles  relating  to  proceedings  in 
rem.  And  see,  generally,  the  titles 
JUDGMENTS  AND  DECREES;  SUM- 
MONS AND  PROCESS. 

The  chancery  act  of  Ohio  of  1824  con- 
fers on  the  court  of  common  pleas  gen- 
eral chancery  powers.  The  twelfth  sec- 
tion gives  jurisdiction  over  the  rights  of 
absent  defendants,  on  the  publication  of 
notice,  "in  all  cases  properly  cognizable 
in  courts  of  equity,  where  either  the.  title 
to,  or  boundaries  of,  land  may  come  in 
question,  or  where  a  suit  in  chancery  be- 
comes necessary  in  order  to  obtain  the 
rescission  of  a  contract  for  the  convey- 
ance of  land,  or  to  compel  the  specific 
execution  of  such  contract."  A  bill  being 
1    to   compel    the    specific   execution   of 


a  contract  relating  to  land,  where  the  de- 
fendants were  out  of  the  state,  the  court 
passed  a  money  decree,  and  ordered  the 
sale  of  other  lands  than  those  mentioned 
in  the  bill.  This  decree  was  void,  and  no 
title  passed  to  the  purchaser  at  the  sale 
ordered  by  the  decree.  The  act  did  not 
authorize  such  an  act  of  general  jurisdic- 
tion. A  special  jurisdiction  only  was 
given  in  rem.  Boswell  v.  Otis,  9  How. 
336,    13    L.    Ed.    164. 

The  jurisdiction  of  a  court  of  equity 
invoked  to  enforce  a  statutory  lien,  rests 
upon  the  statute  and  can  extend  no  fur- 
ther. Canal  Co.  v.  Gordon,  6  Wall.  561, 
18    L.    Ed.    894.     See  the   title    LIENS. 

12.  Equity  jurisdiction  exercised  in  per- 
sonam.— See  ante,  "Manner  of  Exercise," 
III,  H,  1,  e. 

13.  Jurisdiction  of  person  as  conferring 
power  over  property  beyond  territorial 
jurisdiction. — Phelps  v.  McDonald,  99  U. 
S.  298,  25  L-  Ed.  473;  Cole  v.  Cunningham, 
133   U.   S.   107,  33  L.   Ed.  538. 

14.  Will  decree  in  personam  according 
to  equities,  and  enforce  decrees  by  proc- 
ess in  personam. — Phelps  v.  McDonald, 
99  U  S.  298,  25  L-  Ed.  473;  Cole  v.  Cun- 
ningham, 133   U.    S.    107,   33   L.   Ed.   538. 

15.  Application  of  rule  by  courts  of 
domicile  against  attempts  to  defeat  oper- 
ation of  itb  laws. — Cole  v.  Cunningham, 
133  U.  S.  107,  33  L.  Ed.  538. 

"The  jurisdiction  of  the  English  court 
of  chancery  to  restrain  persons  within  its 
territorial  limits  and  under  its  jurisdiction 
from  doing  anything  abroad,  whether  the 
thing  forbidden  be  a  conveyance  or  other 
act.  in  pais,  or  the  institution  or  the  prose- 
cution of  an  action  in  a  foreign  court,  is 
well  settled.  In  Penn  v.  Lord  Baltimore, 
1  Ves.  Sen.  444,  Lord  Hardwicke  recog- 
nized the  principle  that  enuity,  as  it  acts 
primarily  in  personam  and  not  merely  'n 
rem.  may,  where  a  person  against  whom 
relief  is   sought   is   within    the   jurisdiction, 
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contract,  the  jurisdiction  of  a  court  of  chancery  is  sustainable,  wherever  the 
person  be  found,  although  lands  not  within  the  jurisdiction  of  that  court  may 
be  affected  by  the  decree. ie  A  court  of  chancery  acting  in  personam,  and  hav- 
ing acquired  jurisdiction  of  the  person,  may  well  decree  the  conveyance  of  land 
in  another  state,  and  may  enforce  the  decree  by  process  against  the  defendant;17 
but  neither  the  decree  itself,  nor  any  conveyance  under  it,  except  by  the  person 
in  whom  the  title  is  vested,  can  operate  beyond  die  jurisdiction  of  the  court.18 


make  a  decree,  upon  the  ground  of  a  con- 
tract, or  any  equity  subsisting  between  the 
parties,  respecting  property  situated  out 
of  the  jurisdiction.  2  Lead.  Cas.  in  Eq. 
4th  American  edition),  1806,  and  cases. 
In  Mcintosh  v.  Oglivie,  4  T.  R.  193,  n;  S. 
C,  3  Swanston,  365,  n.;  S.  C,  1  Dick.  Ch. 
119;  Lord  Hardwicke  lays  down  the  same 
doctrine  as  to  restraining  prosecution  of 
suit.  This  case  bears  so  close  an  analogy 
to  that  at  bar  that  we  give  it  in  full,  as 
follows,  as  reported  in  4  T.  R. :  'The  plain- 
tiff was  the  assignee  of  a  bankrupt,  the  de- 
fendant a  creditor,  who  before  the  bank- 
ruptcy went  into  Scotland  and  made  ar- 
restments on  debts  due  to  the  bankrupt 
from  persons  there.  Upon  an  affidavit  of 
the  defendant's  having  got  this  money 
into  his  hands,  a  ne  exeat  was  granted; 
and  a  motion  was  now  made  on  the  behalf 
of  the  defendant  to  discharge  it,  upon  a 
supposition  that  he  had  a  right  to  the 
goods  as  creditor  by  his  arrestments.  The 
Lord  Chancellor  asked  whether  he  had 
sentence  before  the  bankruptcy;  and,  be- 
ing answered  in  the  negative,  he  said: 
"Then  it  is  like  a  foreign  attachment,  by 
which  this  court  will  not  suffer  a  creditor 
to  gain  priority,  if  no  sentence  were  pro- 
nounced before  the  bankruptcy.  I  cannot 
grant  a  prohibition  to  the  court  of  ses- 
sions; but  I  will  certainly  make  an  order 
on  the  party  here  to  restrain  him  from 
getting  a  priority,  and  evading  the  laws 
of  bankruptcy  here.  If  the  gentleman 
were  not  going  abroad,  I  would  do  noth- 
ing; but  as  he  is,  I  will  not  discharge  the 
writ  without  his  giving  security  to  abide 
the  event  of  the  cause."  Cole  v.  Cun- 

ningham, 133  U.  S.  107,  33  L.  Ed.  538.  See 
the  titles  FOREIGN  JUDGMENTS, 
RECORDS  AND  JUDICIAL  PRO- 
CEEDINGS; INJUNCTIONS;  JUDG- 
MENTS AND  DECREES. 

16.  Cases  of  frvud,  trust,  or  contract. — 
Massie  v.  Watts,  6  Cranch  148,  160,  3  L. 
Ed.  181;  Northern  Indiana  R.  Co.  v.  Mich- 
igan Cent.  R.  Co.,  15  How.  233,  242,  14  L. 
Ed.  674;  Carpenter  v.  Strange,  141  U.  S. 
87,  106,  35  L.  Ed.  640;  Cole  v.  Cunningham, 
133  U.  S.  107,  117,   118,  33  L.  Ed.  538. 

17.  Power  to  decree  conveyance  of 
land  in  another  state.— Watkins  v.  Hol- 
man,  16  Pet.  25.  10  L.  Ed.  873;  Northern 
Indiana  R.  Co.  v.  Michigan  Cent.  R.  Co., 
15  Mow.  233,  243.  14  L.  Ed.  674;  Muller  v. 
Dows,  94  U.  S.  444,  24  L.  Ed.  ?07:  Brine  V. 
Insurance  Co..  96  U.  S.  027,  24  L  Ed.  858; 
Carpenter  v.  Strange,  141  U.  S.  87,  105,  35 
L.  Ed.  640. 

18.  Decree    and    conveyance    thereunder 


except  by  holder  of  title  unoperative  be- 
yond the  jurisdiction.— Watkins  v.  Hol- 
man,  16  Pet.  25,  10  L  Ed.  873;  Northern 
Indiana  R.  Co.  v.  Michigan  Cent.  R.  Co., 
15  How.  233,  14  L  Ed.  674;  Carpenter  v. 
Strange,   141   U.   S.   87,  105,  35  L-   Ed.   640. 

"In  the  case  of  Watts  v.  Waddle,  6  Pet. 
389,  8  L.  Ed.  437,  a  question  very  much 
like  the  one  before  us  arose.  Watts  was 
seeking  to  compel  Waddle  to  accept  a 
deed  and  pay  for  land  which  he  had  sold 
him  many  years  before,  the  relief  sought 
being  in  the  nature  of  specific  perform- 
ance. It  was  objected  that  Watts  could 
not  convey  a  good  title  to  a  part  of  the 
land  which  he  claimed  to  receive  from  the 
heirs  of  Powell  by  a  decree  rendered  in 
the  circuit  court  for  the  district  of  Ken- 
tucky. And  although  the  proper  parties 
were  before  that  court,  and  a  conveyance 
had  been  made  to  Watts  by  a  commis- 
sioner appointed  by  the  court,  it  was  heid 
that,  as  no  statute  of  Ohio  recognized 
such  a  mode  of  transferring  title,  the  deed 
of  the  commissioner  was  wholly  ineffec- 
tual. It  will  be  seen  that  there  was  a  court 
of  equity,  proceeding  according  •  to  its 
usual  forms,  transferring  title  from  one 
party  to  another,  both  of  whom  were  be- 
fore the  court,  yet  its  decree  held  wholly 
ineffectual  under  the  principle  we  are  con- 
sidering." Brine  v.  Insurance  Co.,  96  U. 
S.  627,  635,  24  L  Ed.  858.  See  the  title 
FOREIGN  JUDGMENTS,  RECORDS 
AND  JUDICIAL  PROCEEDINGS. 

On  the  hearing  of  the  case  of  Boyce  za. 
Grundy,  at  January  term,  1830,  on  an  ap- 
peal from  the  decree  of  the  circuit  court 
of  West  Tennessee  (3  Pet.  210,  7  L  Ed. 
655),  the  decree  of  the  circuit  court  was 
affirmed;  by  which,  after  decreeing  a  re- 
scission of  a  contract  made  between  Felix 
Grundy  and  James  Boyce,  the  intestate  for 
the  purchase,  by  the  former  from  the  lat- 
ter, of  a  tract  of  land  lying  in  the  state  of 
Mississippi;  the  court  also  decreed,  that 
Robert  Boyce,  the  administrator  of  James 
Boyce,  of  the  goods,  etc.,  of  James  Boyce, 
deceased,  to  pay  the  sum  of  $2,065.21.  to 
be  levied  on  the  goods  of  the  said  James 
Boyce,  in  his  hands  to  be  administered; 
and  execution  issue  therefor  as  at  law;  in 
this  decree,  nothing  was  said  as  to  any 
allowance  of  damages  or  interest.  A  man- 
date was  issued  in  the  usual  form,  to  the 
circuit  court,  to  carry  the  same  into  effect; 
on  filing  the  mandate  in  the  circuit  court, 
in  1830,  the  cause  was  referred  to  the 
clerk,  as  master,  to  take  an  account  of  the 
assets  of  James  Boyce,  in  the  hands  of  the 
administrator;   who  reported,  that   it"  as- 
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Such  decree  does  not  operate  directly  upon  the  property  nor  affect  the  title, lf 
but  is  made  effectual  through  the  coercion  of  the  defendant,  as,  for  instance, 
by  directing  the  execution  by  him  of  a  conveyance,  release,  or  otherwise,  re- 
specting such  property.20 

2.    As  to  Particular  Grounds  and  Subject  Matters — a.     Acts  of  Public 
Officers. — See  the   titles   Injunctions  ;    Public  Officers. 

b.  Administration    of  Decedents'   Estates. — See   the   titles   Descent   and   Dis- 
tribution, ante,  p.  335;  Executors  and  Administrators. 

c.  Assignment  of  Dower.— See  the  title  DowER,  ante,  p.  487. 

d.  Boundaries. — See  the  titles  Boundaries,  vol.  3,  p.  488;  Constitutional 
Law,  vol.  4,  p.  1. 

e.  Charitable  Bequests  and  Trusts. — See  the  title  Charities,  vol.  3,  p.  675. 


sets  appeared  in  the  hands  of  the  adminis- 
trate r,  but  that  Robert  Boyce  had,  under 
an  agreement  with  the  appellee,  received 
for  rents  of  the  land  in  Mississippi,  before 
the  1st  of  January,  1824,  $2,100,  which  with 
interest  thereon,  $1,120,  to  the  1st  of  Sep- 
tember, 1830,  would  amount  to  $3,220;  and 
that  the  land  in  Mississippi  was  devised 
by  James  Boyce,  the  intestate,  to  his  son 
Robert  Boyce.  The  report  was  confirmed, 
except  as  to  the  $1,120  interest;  the  cir- 
cuit court  decreed,  that  the  plaintiff  re- 
cover of  Robert  Boyce,  $2,100  with  inter- 
est from  the  decree;  to  be  levied  on  his 
proper  goods  and  chattels;  and  for  the  bal- 
ance due  the  plaintiff.  $496. 46,  with  inter- 
est, in  case  the  same  was  not  paid  by  him, 
the  plaintiff  had  for  the  whole  amount  of 
the  decree,  a  lien  on  the  lands  in  the  state 
of  Mississippi;  and  that  the  same  should 
be  sold  to  satisfy  the  same  by  the  clerk  of 
tlf  court,  acting  as  a  commissioner.  Held, 
that  no  lien  upon  the  land  in  Mississippi 
c?  isted,  under  the  decree  of  the  circuit 
court  of  Tennessee,  and  that  court  had  no 
jurisdiction  to  decree  a  sale  to  be  made  of 
land  lying  in  another  state.  Boyce  v. 
Grundy,  9  Pet.  275.  9  L.    Ed.  127. 

A  deed  executed  by  the  administratrix 
of  Holman,  in  pursuance  of  the  license 
given  by  the  supreme  court  of  Massachu- 
setts, by  which  nearly  a  moiety  of  the 
property  of  Holman,  in  Mobile,  described 
in  the  title  bond  to  Brown,  was  conveyed 
to  Brown,  was  inoperative.  The  deed  was 
executed  under  a  decree  or  order  of  the 
supreme  court  in  Massachusetts,  and  by 
virtue  of  a  statute  of  that  state;  it  is  not 
pretended,  that  it  was  authorized  by  any 
law  nf  Alabama  Watkins  v.  Holman,  16 
Pet.   25.  2i-..   Kt   I,.   Ed.  873. 

19.  Decree  does  not  operate  directly 
upon  property  nor  affect  title. — Carpenter 
v.  i  ,  141  U.  S.  87,  105,  35  1,  Ed. 
640;  Dull  v.  Blackman,  169  U.  S.  243,  42 
I.  Ed.  733;  Watts  v.  Waddle,  6  Pet.  3S9,  8 
L.  Ed.  437;  United  States  v.  Fox,  94  U.  S. 
315,  .'I  E.  Ed.  L92;  Brine  v.  Insurance  Co., 
96   I  '.   S.  627,  636,  2  t    I..   Ed.  S5S. 

20.  Coercion  of  defendant  by  directing 
conveyance,  release,  etc. — Northern  In- 
diana R,  Co.  v.  Michigan  Cent.  R.  Co.,  15 
i  [o  a  233,  242,  i  I  E.  Ed.  674;  Massie  v. 
Watts,   6  Cranch   148,  3   L.    Ed.   181;  Wat- 


kins  v.  Holman,  16  Pet.  25,  10  L.  Ed.  873; 
Carpenter  v.  Strange,  141  U.  S.  87,  105. 
35  E-  Ed.  640;  Dull  v.  Blackman,  169  U. 
S.  243,  42  L.  Ed.  733;  Watts  v.  Waddle,  6- 
Pet.  389,  8  E.  Ed.  437;  United  States  v. 
Fox,  94  U.  S.  315,  24  L.  Ed.  192;  Muller  V. 
Dows,   94  U.   S.   444,   24   L-    Ed.    207. 

Decree  of  foreclosure  and  sale  of  prop- 
erty a  portion  of  which  is  in  another  state. 
— A  decree  foreclosing  a  mortgage  ex- 
ecuted by  the  Chicago,  etc.,  R.  Co.,  of  its 
entire  railroad  and  franchises,  and  order- 
ing a  sale  of  them,  passed  by  the  circuit 
court  of  the  United  States  for  the  District 
of  Iowa,  which  in  a  suit  there  pending,  had 
jurisdiction  of  the  mortgagor  and  the 
trustees  in  the  mortgage,  is  not  invalid  be- 
cause a  part  of  the  propertv  ordered  to  be 
sold  is  situate  in  the  state  of  Missouri. 
Midler  v.  Dows,  94  U.  S.  444,  24  L.  Ed. 
207.  See  the  title  MORTGAGES  AND 
DFEDS  OF  TRUST. 

"The  next  objection  urged  against,  the 
decree  of  the  court  below  is  that  it  is  void 
so  far  as  it  directed  the  usual  foreclosure 
and  sale  of  property  not  within  the  terri- 
torial jurisdiction  of  the  court.  A  part  of 
the  Chicago  and  Southwestern  Railway  is 
in  the  state  of  Missouri,  and  the  mortgage 
which  the  bill  sought  to  have  fore"closed 
covered  that  part  as  well  as  the  part  in 
the  state  of  Iowa.  *  *  *  Without  reference 
to  the  English  chancery  decisions,  where 
this  objection,  to  the  decree  would  be 
quite  untenable,  we  think  the  power  r>| 
courts  of  chancery  in  this  country  is  suffi- 
cient ''>  authorize  such  a  decree  as  was 
here  made.  It  is  here  undoubtedly  a  rec- 
ognized doctrine  that  a  court  of  equity 
sitting  in  a  state  and  having  jurisdiction 
of  the  person,  may  decree  a  conveyance 
by  him  of  land  in  another  state,  and  may 
enforce  the  decree  by  process  against  the 
defendant.  True,  it  cannot  send  its  proc- 
ess into  that  other  state,  nor  can  it  de- 
liver possession  of  land  in  another  juris- 
diction, but  it  can  command  and  enforce 
a  transfer  of  the  title.  And  there  seems 
to  be  no  reason  why  it  cannot  in  a  proper 
case,  effect  the  transfer  by  the  agency  o\ 
the  trustees  when  they  are  complainants."" 
Midler  v.  Dows.  94  U.  S.  444.  24  L.  Ed 
207  See  the  title  MORTGAGES  AN! 
DEEDS  OF  TRUST. 
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f.  Contribution  and  Exoneration — See  the  title  CONTRIBUTION  and  EXON- 
ERATION, vol.  4,  p.  595. 

g.  Conversion  and  Reconversion. — See  the  title  Conversion  \xd  RECONVER- 
SION, vol.  4.  p.  599. 

h.  Corporations. — As  to  the  jurisdiction  of  equity  in  the  matter  of  winding 
up  and  dissolving  corporations,  see  the  title  Corporations,  vol.  4,  p.  621.  As  to 
jurisdiction  of  equity  to  restrain  by  injunction  the  acts  of  corporations,  sec  the 
title   Injunctions. 

i.  Duress  and  Undue  Influence. — S?e  the  titles  Duress,  ante,  p.  682;  Fraud 
and  Deceit;    Undue  Influence;    Wills. 

j.  Fiduciary  Relations,  Trusts  and  Powers. — See  the  titles  Executors  and 
Administrators;   Guardian    and   Ward:    Powers;   Trusts   and   Trustees. 

k.  Fraud,  Accident  or  Mistake. — See  the  titles  Fraud  and  Deceit  ;  Fraud- 
ulent and  Voluntary  Conveyances.  As  to  mistake  and  accident  as  ground 
for  equitable  intervention,  see  the  title  Mistake  and  Accident.  As  to  fraud, 
accident  or  mistake  as  ground  for  rescission,  cancellation  or  reformation,  see  the 
title  Rescission,  Cancellation   and  Reformation. 

1.  Liens  and  Charges  on  Property. — See  the  titles  Creditors'  Suits,  ante,  p. 
22 ;  Judgments  and  Decrees  ;  Liens. 

m.  Lost  Instruments  and  Records. — See  the  title  Lost  Instruments  and 
Records. 

n.  Multiplicity  of  Suits. — As  to  the  prevention  of  multiplicity  of  suits  as  a 
ground  for  intervention  by  court  of  equity,  see  ante,  "Remedy  at  Law  Must  fie 
as  Practical  and  Efficacious  as  in  Equity,"  III,  D,  2.  b,  (3).  And  see  the  title 
Multiplicity  of  Suits. 

o:    Nuisances. — See  the  titles   Injunctions;   Nuisances. 

p.    Penalties  and  Forfeitures. — See   the  title   PENALTIES   and   FORFEITURES. 

q.     Rights  of  Parties  under  Insurance  Policies. — See  the  title  Insurant 

r.  Separate  Estates  of  Married  Women. — See  the  title  Separate  Estate  of 
Married  Women. 

s.    Waste. — See  the  title  Waste. 

t.     Wills. — See  the  title  Wills. 

3.  As  to  Remedies — a.  Accounts  and  Accounting. — See  the  title  Accounts 
and  Accounting,  vol.   1,  p.  73. 

b.  Bills  of  Peace. — See*  the  title  Quieting  Title. 

c.  Bills  Quia  Timet. — See  the  title  Quieting  Title. 

d.  Bills  of  Revivor. — See  the  title  Abatement.  Revival  and  Survival,  vol. 
1,  p.  46. 

e.  Creditors'  Suits. — See  the  titles  Creditors'  Suits,  ante,  p.  22. 

f.  Discovery. — See  the  title  Discovery,  ante,  p.  350. 

g.  Injunctions. — See  the  title  Injunctions. 

h.  Marshaling  Assets  and  Securities. — See  the  title  Marshaling  Assets  and 
Securities. 

i.    Partition. — See  the  title  Partition 

j.    Quieting  Title.— See  the  title  Quieting  Title. 

k.    Receivers. — See  the  title  RECEIVERS. 

1.  Recovery  of  Damages. — It  may  be  stated  as  a  general  rule  that,  unless  under 
peculiar  circumstances,  damages  cannot  be  given  in  a  court  of  equity,  but  the 
parties  must  be  left  to  a  court  of  law  to  recover  them.21  Damages  may,  however, 
it  would  seem,  be  allowed  in  certain  cases,  as  incidental   to  other   relief.22 

21.    General  rule   as   to   award   of  dam-  vol.    3.    p.    1109.      And    see,    generally,    the 

ages    in    equity. — Veazie     V.     Williams.      8  title   DAMAGES,  ante,   p.    157. 

How.    134,    1?    L.    Ed.    1018;    Marshall    v.  22.    Allowance  of  damages  as  incidental 

Knox    16  Wall    551,  21   L.  Ed.  481;   Root  to  other    relief.— Marshall    v.     Knox,     10 

v.    Railway   Co.,   105   U.   S.   189,   20   L.    Ed.  Wall.  551.  21   L.   Ed.    181. 

975-    \mhler  v   Cbotean,   107  U    S.  586.  27  "II  is  the  fundamental  characteristic  and 

L    Ed    322      See  the  title  CONSPIRACY,  limit   of  the   jurisdictii  n    in   equity  that  it 
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m.  Relief  against  Judgments  and  Decrees. — See  the  title  Judgments  and  De- 
crees. 

n.  Rescission,  Cancellation  and  Reformation. — See  the  title  Rescission,  Can- 
cellation and  Reformation. 

0.  Set-Off,  Recoupment  and  Counterclaim— See  the  title  Set-Off,  Recoup- 
ment and  Counterclaim 

p.    Specific  Performance. — See  the  title  Specific  Performance. 
q.    Subrogation. — See  the  title  Subrogation. 

r.  Suits  for  Alimony  or  Divorce. — See  the  title  Divorce  and  Alimony,  ante, 
p.  412. 

1.  Enforcement   of   Orders   or    Oecrees. — See   the   title   Judgments  and 

Decrees. 

IV.    Laches  as  Affecting  Right  to  Relief  in  Equity. 

See  the  title  Laches. 

V.    Venue. 

See  the  title  Venue. 

VI.  Parties. 

As  to  necessary  and  proper  parties  in  proceedings  in  equity,  misjoinder  and 
nonjoinder  of  parties,  bringing  in  new  parties,  raising,  waiving  and  curing  ob- 
jections as  to  parties,  etc.,  see  the  title  Parties. 

VII.  Process. 

As  to  the  necessity,  form  and  requisites  of  process  in  proceedings  in  equity, 
service  of  process,  objections  to  process  or  service  thereof,  etc.,  see  the  title 
Summons  and  Process. 

VIII.    Pleading. 

A.  General  Rules  Relating  to  Equity  Pleadings— 1.  Necessity  for  Ap- 
propriate Pleadings. — As  has  been  already  seen,  it  is  a  well-established  prin- 
ciple of  the  federal  courts  that  the  line  between  equitable  and  common-law  ju- 
risdiction must  be  maintained,23  and  a  suit  must  be  prosecuted  by  pleadings  and 
processes  belonging  to  each  class  of  jurisdiction.24  A  decree  must  be  sustained 
by  the  allegations  of  the  parties,  as  well  as  by  the  proofs  in  the  cause,25  and 


cannot  give  relief  when  there  is  a  plain 
and  adequate  and  complete  remedy  at 
law;  and  hence  it  had  no  original,  inde- 
pendent, and  inherent  power  to  afford  re- 
dress for  breaches  of  contract  or  torts,  by 
awarding  damages;  for  to  do  that  was  the 
very  office  of  proceedings  at  law.  When, 
however,  relief  was  sought  which  equity 
alone  could  give,  as  by  way  of  injunction 
to  prevent  a  continuance  of  the  wrong,  in 
order  to  avoid  multiplicity  of  suits  and 
to  do  complete  justice,  the  court  assumed 
jurisdiction  to  award  compensation  for  the 
past  injury,  not,  however,  by  assessing 
damages,  which  was  the  peculiar  office  oi 
a  jury,  but  requiring  an  account  of  profits, 
on  the  ground  that  if  any  had  been  made, 
it  was  equitable  to  require  the  wrongdoer 
to  refund  them,  as  it  would  be  inequitable 
that  he  should  make  a  profit  out  of  his 
own  wrong."  Root  v.  Railway  Co.,  105 
U.    S.    180,   20    L.   Ed.   975. 

23.  Preservation  of  distinction  between 
equitable  and  common-law  jurisdiction. — 
See  ante,  "Preservation  of  Distinction  be- 
tween Law  and  Equity  in  Federal  Courts," 
III.  C. 

24.  Suit  must  be  prosecuted  by  appro- 
priate pleadings.— Tl'ine  v.  The  Levee 
Commissioners,   19   Wall.  655,  22  L.  Ed.  223. 


25.  Decree  must  be  sustained  by  alle- 
gations as  well  as  proofs. — Carneal  v. 
Banks,  10  Wheat.  181,  6  L.  Ed.  298; 
Crocket  v.  Lee,  7  Wheat.  522,  5  L.  Ed. 
513;  Washington  Railroad  v.  Bradleys,  10 
Wall.  299,  19  L.  Ed.  894;  Harrison  v. 
Nixon,  9  Pet.  483,  9  L.  Ed.  201;  Foster  v. 
Goddard,  1  Black  506,  17  L.  Ed.  228; 
Simms  v.  Guthrie,  9  Cranch  19,  3  L.  Ed. 
642. 

It  is  a  settled  rule,  that  the  decree  must 
conform  to  the  allegations  in  the  plead- 
ings, as  well  as  to  the  proofs  in  the  cause: 
therefore,  when  the  question  is  on  the 
validity  of  a  location,  and  neither  its 
vagueness  nor  its  certainty  are  distinctly 
put  in  issue  by  the  pleadings,  the  testi- 
mony to  that  point  will  be  disregarded  by 
this  court;  but  if  the  merits  appear  to 
justify  it,  the  cause  will  be  remanded  to 
the  court  below,  with  directions  to  permit 
the  pleadings  to  be  amended.  Crocket  v. 
Lee,  7  Wheat.  522.  5  L.  Ed.  513.  See  the 
titles  AMENDMENTS,  vol.  l,  p.  288; 
MANDATE  AND  PROCEEDINGS 
THEREON. 

"It  is  certainly  a  correct  principle,  that 
the  court  cannot  decree  to  any  plaintiff, 
whatever  he  may  prove,  more  than  he 
claims   in   his   bill.      Nothing   further   is   in 
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cannot  be  founded  upon  a  fact  not  put  in  issue  by  the  pleadings.-11  A  court  of 
equity  cannot  act  upon  a  case  which  is  not  fairly  made  by  the  bill  and  answer.27 
It  is  not  necessary,  however,  that  these  should"  point  out,  in  detail,  the  means 
which  the  court  shall  adopt  in  giving  relief.28 

2.  Necessity  for  Written  Pleadings. — The  pleadings  in  a  suit  in  equity 
should  be  in  writing,  and  it  has  been  held  that  the  decree  of  a  court  of  equity 
upon  oral  allegations,  without  written  pleadings,  would  be  an  idle  act,  of  no 
force  beyond  that  of  an  advisory  proceeding  of  the  chancellor.-'-' 

3.  Construction  of  Pleadings. — With  regard  to  pleadings  in  suits  in  equity 
the  usual  rule  applies  that  all  pleadings  must  be  construed  reasonably,'10  and 
not  with  such  strictness  as  to  refuse  to  adopt  the  natural  construction  of  the 
pleading  because  a  particular  fact  might  have  been  more  distinctly  alleged, 
although  its  existence  is  fairly,  naturally  and  reasonably  to  be  presumed  from 
the  averments  made  in  the  pleading.31 

B.  Bill — 1.  Definition  and  Classification  of  Bills  in  Equity  Gener- 
ally— a.  Definition. — A  bill  in  equity  is  the  statement  of  the  complainant's 
cause  of  action,32  joined  with  a  prayer  for  appropriate  relief.33     It  is  the  mode 


issue  between  the  parties.  It  is  not  neces- 
sary to  inquire,  whether  anything  appears 
in  this  cause,  which  can  prevent  the  plain- 
tiff from  availing  himself  on  this  prin- 
ciple; because  the  decree  will  be  opened 
on  another  point,  in  consequence  of  which, 
this  objection  will  probably  be  removed." 
Simms  v.  Guthrie,  9  Cranch  19,  3  L.  Ed. 
642. 

Generally,  as  to  the  necessity  for  plead- 
ings as  basis  for  a  judgment  or  decree, 
and  for  the  rule  that  a  judgment  or  decree 
must  conform  to  the  pleadings,  see  the 
title   JUDGMENTS    AXD    DECREES. 

Pleadings  as  part  of  record. — See  the 
title  APPEAL  AXD  ERROR,  vol.  2,  p. 
196. 

26.  Decree  cannot  be  founded  upon  a 
fact  not  put  in  issue  by  the  pleadings. — 
Carneal  v.  Banks,  10  Wheat.  181,  6  L.  Ed. 
298.  And  see  cases  cited  to  preceding 
text. 

Correspondence  of  allegata  and  probata. 
— See  post,  "Correspondence  of  Allegata 
and  Probata,"  IX,  C,  3. 

As  to  determination  of  adverse  rights 
between  codefendants,  although,  as  be- 
tween them,  no  issue  was  raised  by  the 
pleadings,  and  no  adversary  proceedings 
were  had,  see  the  title  JUDGMENTS 
AND  DECREES. 

27.  Necessity  for  case  to  be  made  by 
bill  and  answer. — Walden  v.  Bodley,  14 
Pet.  156,  10  L.  Ed.  398.  See  post,  "Bill," 
VITI,  B;  "Answer,"  VIII.  C,  4. 

Reversal  for  want  of  bill  and  remand 
with  leave  to  file. — In  the  circuit  court  of 
Alexandria,  in  1817.  several  suits  were 
brought  against  sundry  individual*  who 
had  associated  to  form  a  bank,  called  the 
Merchants'  Bank  of  Alexandria;  the  pro- 
ceedings were  regularly  carried  on  in  one 
of  them  brought  by  Romulus  Riggs;  and 
a  decree  was  pronounced  by  the  court, 
from  which  the  defendants  appealed;  on 
a  hearing,  the  decree  was  reversed  and 
the  cause  remanded  for  further  proceed- 
ings, in  conformity  with  certain  principles 


prescribed  in  the  decree  of  reversal.  It 
appeared,  that  decrees  were  pronounced  in 
all  the  causes,  though  regular  proceedings 
were  had  only  in  the  case  of  Romulus 
Riggs;  appeals  were  entered  in  these  cases 
from  the  decrees  of  the  court.  Under  such 
circumstances,  the  court  can  only  reverse 
the  decree  in  each  case,  for  want  of  a  bill. 
The  whole  business  appearing  to  have 
been  conducted,  in  the  confidence  that  the 
pleadings  in  the  case  of  Romulus  Riggs 
could  be  introduced  into  the  other  causes, 
the  cases  were  remanded  to  the  circuit 
court,  with  directions  to  allow  bills  to  be 
filed,  and  to  proceed  thereon  according  to 
law.  Mandeville  v.  Burt.  8  Pet.  256,  8  L. 
Ed.  936.  See  the  title  MANDATE  AND 
PROCEEDIXGS  THEREOX. 

28.  Need  not  point  out  means  of  relief 
to  be  adopted  by  court. — Walden  v.  Bod- 
lev.  14  Pet.  156,  10  L.  Ed.  398.  See  post, 
"Effect  of  Praver  for  General  Relief," 
VIII,  B.  2,  b.   (5),    (b). 

29.  Necessity  for  written  pleadings. — 
Windsor  v.  McVeigh,  93  U.  P.  274,  23  L. 
Ed.  914.  See,  generallv.  the  title  PLEAD- 
ING. 

30.  Pleadings  to  be  construed  reason- 
ably.—Lockhart  v.  Leeds,  195  U.  S-  427, 
49  L  Ed.  263. 

31.  Adoption  of  natural  construction. — 
Lockhart  v.  Leeds.  195  U.  S.  427.  49  L.  Ed. 
2fi3.  See.  generally,  the  titles  IN- 
TERPRETATION AXD  CONSTRUC- 
TION:  PLEADING. 

"A  bill  in  equity  is  not  to  be  read  and 
construed  as  an  indictment  would  have 
been  read  and  construed  a  hundred  years 
p£ro.  but  it  is  to  be  taken  to  mean  what  it 
fairly  conveys  to  a  dispassionate  reader  bv 
a  fairly  exact  use  of  English  speech." 
Swift  v.  United  States.  196  U.  S.  375.  49 
L.   Ed.  518. 

32.  Statement  of  complainant's  cause  of 
action. — Harrison  v.  Nixon,  9  Pet.  483,  9 
L.   Ed.   201. 

33  Praver  for  relief. — See  post.  "Praver 
for  Relief,"  VIII.   B,  2,  b,   (i 
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in  which  a  suit  in  equity  is  commenced.34 

b.  Classification. — Bills  in  equity  are  usually  divided  into  three  classes:  orig- 
inal bills,35  bills  not  original,36  and  bills  in  the  nature  of  original  bills.3''  \\  hat 
may  be  considered  as  constituting  still  another  class  of  bills  is  found  in  fe  leral 
practice,  consisting  of  bills  which  are  necessary  to  have  a  construction  of  the 
orders,  decrees,  and  acts  made  or  done  by  a  federal  court.  Such  a  bill  is  properly 
filed  in  such  federal  court  as  distinguished  from  any  state  court ;  and  it  may  be 
entertained  in  such  federal  court,  even  though  parties  who  are  interested  in  :  av- 
ing  the  construction  made  would  not,  from  want  of  proper  citizenship,  be  en- 
titled to  proceed  by  original  bill  of  any  kind  in  a  court  of  the  United  States.38 
In  such  a  case  the  question  will  not  be  whether  the  bill  filed  is  supplemental 
or  original  in  the  technical  sense  of  equity  pleading ;  but  whether  it  is  to  be 
considered  as  supplemental,  or  entirely  new  and  original,  in  that  sense  which 
the  supreme  court  has  sanctioned  with  reference  to  the  line  that  divides  juris- 
diction of  the  federal  courts   from  that  of  the  state  courts.39 

2.  Original  Bill — a.  Definition  and  Classification. — When  Bill  Considered 
Original. — Where  a  bill  does  not  relate  to  some  matter  already  litigated  in  the 
same  court  by  the  same  persons,  and  which  is  not  either  in  addition  to,  or  a 
continuance  of,  an  original  suit,  it  is  an  original,  and  not  an  ancillary  bill.40 


34.  Mode  of  cimmencing  suit. — See 
post,  "Definition  and  Classification,"  VIII, 
B,  2,  a. 

35.  Original  bill. — See  post,  "Original 
Bill."  VIII,  B,  2. 

36.  Bills  not  original. — Bills  not  original 
comprise  supplemental  bills,  as  to  which, 
see  post,  "Supplemental  Bills,"  VIII,  B, 
3;  bills  of  revivor,  and  bills  of  revivor  and 
supplement,  which  will  be  found  treated 
under  the  title  ABATEMENT,  RE- 
VIVAL AXD  SURVIVAL,  vol.  t,  p.  46. 

37.  Bills  in  the  nature  of  original  bills. 
— Under  the  head  of  bills  in  the  nature  of 
original  bills  are  cross  bills,  which  will  be 
found  treated  under  the  title  CROSS 
BILLS,  ante,  p.  133;  bills  of  review,  and 
bills  in  the  nature  of  bills  of  review,  which 
will  be  found  treated  under  the  title  BILL 
OF  REVIEW,  vol.  3.  p.  :244;  and  bills  to 
impeach  decrees  on  the  ground  of  fraud, 
to  suspend  the  operation  of  decrees,  or  to 
avoid  them,  or  to  carry  decrees  into  effect. 
Bills  for  these  purposes  last  named,  relat- 
ing to  decrees,  will  be  found  treated  un- 
der the  title  JUDGMENTS  AXD  DE- 
CREES. 

38.  Bills  to  obtain  construction  of  or- 
ders, decrees  and  acts  of  federal  courts. 
— Minnesota  Co.  v.  St.  Paul  Co.,  2  Wall. 
G09,  17  L.  Ed.  880;  Krippendorf  v.  Hyde, 
110  U.  S.  276,  2:,  L.  Ed.  L45;  Pacific  Rail- 
road v.  Missouri  Pac.  R.  Co.,  Ill  U.  S. 
.".().-,.   Ms    L.    Ed.   498. 

39.  Minnesota  Co 
Wall.  009,  17  L.  Ed. 
COURTS,  vol.  4.  p. 
AXD  DECREES. 

40.  What  bill  considered  original  and 
not  ancillary. — Christmas  v,  Russell,  14 
Wall.  09,  20  L.  Ed.  762.  And  see  Kennedy 
v.    Bank,  8    How.   586,    L2   L.   Ed.    1209. 

Y.  ere  a  judgment  had  been  obtained 
in  the  circuit  court  of  the  United  States 
for  the  district  of  Kentucky,  in  a  suit 
brought  by  a  citizen  of  Maryland  against 


v.  St.  Paul  Co.,  2 
886.  See  the  titles 
861;   JUDGMENTS 


certain  persons  in  Kentucky,  and  the  judg- 
ment was  afterwards  perpetually  enjoined 
at  the  instance  of  the  defendants,  and  a 
bill  was  filed  by  a  citizen  of  Kentucky 
against  the  original  defendants,  who  were 
also  citizens  of  Kentucky,  this  bill  was 
properly  dismissed  by  the  court  for  the 
want  of  jurisdiction.  The  circumstance 
that  the  complainant  claimed  that  this  was 
in  the  nature  of  a  bill  of  review  of  the 
decree  which  was  passed  in  a  suit  be- 
tween citizens  of  different  states,  was  i 
sufficient  to  divest  it  of  the  character  of 
an  original  bill.  Wickliffe  v.  Eve,  17  How. 
468,    15    L.    Ed.    103. 

In  White  v.  Joyce,  158  U.  S.  128.  39  L 
Ed.  921,  the  bill  originally  filed  by  J.,  as 
surviving  partner  of  the  firm  of  W.  &  Co., 
against  the  administratrix  of  W.,  the  de- 
ceased member,  alleged  that  there  had 
never  been  a  settlement  of  the  affairs  of 
the  partnership,  and  that  upon  such  set- 
tlement, there  would  be  a  balance  due 
the  complainant.  It  was  held  that  such 
bill  was  a  proper  one,  and  that  as  it  ap- 
peared that  there  was  real  estate  which 
had  been  purchased  with  firm  money,  and 
which  was  standing  in  the  name  of  W.f 
there  was  no  impropriety  in  making  the 
widow  and  children  of  the  deceased  part- 
ner parties  defendant  to  such  bill.  At  a 
subsequent  time  more  than  eleven  y< 
aiur  the  death  of  W.,  and  five  years  after 
entry   of    the    decree    settling    the   ac- 

nt  between  the  , partners  and  ordering 
the  sale  of  the  partnership  real  estate,  J., 
filed  another  bill,  which  he  styled  a  sup- 
plemental bill,  in  whirl),  after  stating  that 
the  trustees  had.  after  effort  made,  tailed 
to  sell  the  said  partnership  real  estate,  it 
was  alleged  that  W..  had  died  seized  and 
I  sessed  of  certain  real  estate,  and  it  v 
asked  that  a  decree  should  be  granted  or- 
dering the  sale  of  such  real  estate.  To 
this  bill  the  administratrix  of  W.,  the  de- 
ceas  d.  a   son  of  W.,  who  had  become 
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Classification  of  Original  Bills.— Original  bills  are  classified,  first,  as  bills 
praying  relief,  and  bills  not  praying  relief.  Original  bills  praying  relief  are  still  fur- 
ther divided  into  bills  by  which  suits  are  first  instituted,41  bills  of  interpleader,42 
and  original  bills  praying  a  writ  of  certiorari.43  The  first  classification  above 
enumerated,  that  of  original  bills  praying  relief,  by  which  suits  are  first  insti- 
tuted, will  alone  be  treated  in  this  section.  Original  bills  not  praying  relief  are 
also  further  divided  into  bills  for  the  perpetuation  of  testimony,44  and  bill? 
for  discovery  in  aid  of  another  suit.43 

b.  Form,  Requisites  and  Sufficiency — (1)  Address. — A  bill  in  equity  should 
be  addressed  to  the  judge  or  judges  of  the  court  in  which  it  is  filed.40 

(2)  Allegations  as  to  Parties. — In  General. — A  bill  in  equity  should,  in  its 
introductory  part,  state  the  names,  places  of  abode,  and  citizenship  of  all  the 
parties  to  the  suit.47 

Description  of  Party  by  Initials  of  Christian  Name. — It  has  been  held 
to  be  bad  pleading  to  describe  a  party  by  the  initials  only  of  his  Christian  name, 
but,  when  no  advantage  is  taken  of  the  defect  in  the  court  below,  it  will  not  be 
considered  on  appeal.48 


age  since  the  filing  of  the  first  bill,  and 
the  widow  and  minor  children  of  W.,  were 
made  defendants.  It  was  held  that  the 
last  bill,  seeking  to  subject  the  real  estate 
of  W.,  which  had  descended  to  his  heirs 
to  the  payment  of  debts,  was  essentially 
a  new  proceeding,  in  which  it  was  com- 
petent for  the  heirs  to  plead  the  statute 
of  limitations.  Calling  the  bill  a  supple- 
mental one  would  not  deprive  them  of 
that    right. 

Where,  on  a  bill  by  several  persons  for 
the  infringement  of  a  patent  and  for  an 
account  (the  defenses  being  invalidity  of 
the  patent  and  a  license),  the  court  sus- 
tain the  patent,  and  decree  damages,  a 
bill  cannot  be  regarded  as  a  cross  bill, 
which  sets  up  a  judgment  in  another  suit 
against  one  of  the  complainants,  and  asks 
that  the  conjoined  defendants  in  the  prin- 
cipal suit  set  forth  and  discover  '  what 
share  of  the  damages  they  claim  respec- 
tively, so  that  the  defendant  in  that  suit 
may  set  oft  his  judgment  as  respects  the 
one  against  whom  it  is.  As  an  original 
bill  it  cannot  be  sustained,  if  it  have  either 
been  filed  before  the  decree  for  damages 
was  rendered  in  the  principal  suit,  or  have 
been  a  judgment  in  attachment  only,  and 
where  there  was  no  service  on  the  person 
of  the  defendant.  Rubber  Co.  v.  Good- 
year, 9  Wall.   807,   19  L.   Ed.  587. 

41.  A  suit  in  equity  is  commenced  by 
filing  a  bill  of  complaint. — Story's  Equity 
Pleading,  §  7,  fourth  edition.  Such  is  also 
the  rule  by  statute  in  Illinois.  Rev.  Stats. 
Illinois,  1874,  c.  22.  Farmers'  Loan,  etc., 
Co.  v.  Lake  Street,  etc.,  R.  Co.,  177  U.  S. 
51,  44  L-  Ed.  667.  See,  also,  United  States 
V.   Ambrose,   108  U.   S.  336,  27   L.   Ed.   746. 

42.  Original  bills  of  interpleader. — See 
the  title   IXTERPLEA  I  )ER. 

43.  Original  bills  praying  writ  of  cer- 
tiorari.—See  the  title  CERTIORARI,  vol. 
3,  p.  651. 

44.  Bills  to  perpetuate  testimony. — See 
the   title   DEPOSITION'S,   ante.   p.    321. 

45.  Bills  for  discovery. — See  the  title 
DISCOVERY,  vol.  5,  p.  350. 


46.  Address  of  bill.— Rule  20  of  Rules 
of  Practice  in  Equity.  See  Livingston  v. 
Story,  9  Pet.  632,  9  L-  Ed.  255. 

47.  Allegations  as  to  names,  and  citi- 
zenship of  parties. — Rule  20  of  Rules  of 
Practice  in  Equity  (in  which  the  proper 
form  for  such  allegations  is  set  out).  Liv- 
ingston v.  Story,  9  Pet.  632,  9  L  Ed.  255. 
See  the  titles  ALIENS,  vol.  1.  p.  240; 
COURTS,  vol.  4,  p.  861;  PLEADING; 
REMOVAL  OF  CAUSES. 

Defective  allegations  of  citizenship  not 
aided  by  caption  of  bill. —  In  Jackson  v. 
Ashton,  8  Pet.  148,  S  L.  Ed.  898,  the  cap 
tion  of  the  bill  was  in  the  following  terms: 
"Thomas  Jackson,  a  citizen  of  the  State 
of  Virginia,  William  Goodwin  Jackson  and 
Maria  Congreve  Jackson,  citizens  of  Vir- 
ginia, infants,  by  their  father  and  next 
friend,  the  said  Thomas  Jackson  v.  the 
Reverend  William  E.  Ashton  a  citizen  of 
the  state  of  Pennsylvania:  In  equity." 
In  the  body  of  the  bill,  it  was  stated  that 
"the  defendant  is  of  Philadelphia."  Upon 
an  objection  to  the  jurisdiction  of  this 
case  arising  from  the  omission  to  state 
the  citizenship  of  the  defendant,  William 
E.  Ashton,  in  the  bill  as  filed  in  the  cir- 
cuit court  for  the  eastern  district  of  Penn- 
sylvania, it  was  contended  that  the  caption 
of  the  bill  was  part  of  it.  and  that,  taken 
with  the  bill,  the  citizenship  of  the  de- 
fendant was  sufficiently  shown.  The  su- 
preme court  held,  however,  that  the  title 
or  caption  of  the  bill  was  no  part  of  the 
bill,  and  did  not  remove  the  objection  to 
the  defects  in  the  pleadings;  the  bill  and 
proceedings  should  -tate  the  citizenship 
of  the  parties  to  give  tlu  court  jurisdic- 
tion  of   the   case. 

48.  Description  of  defendant  by  initials 
of  Christian  name. — "Defendant  was  im- 
pleaded by  the  name  <>i  'A  W.  Becker  ' 
Initial-    are    no    legal    part    of    a    name,    the 

authorities  holding  the  full  Christian  name 
to  be  essential.  *  *  *  This  loose  method  of 
pleading  is  not  "in-  t"  be  commended,  but 
as  n<>  advantage  was  taken  of  it  in  the 
court    below,    it    will    n« >t    be    considered 
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(3)  Allegations  of  Facts  Entitling  Complainant  to  Relief — (a)  Necessity — 
aa.  General  Rule. — Bill  Must  Contain  Sufficient  Facts  to  Maintain  Com- 
plainant's Cause. — The  complainant,  in  the  narrative,  or  stating  part  of  his 
bill,  must  set  out  the  material  facts  constituting  his  cause  of  action,  and  on  which 
he  relies  for  obtaining  the  relief  prayed,49  with  the  necessary  circumstances  of 
places  and  dates,""'  and  must,  by  his  allegations,  bring  the  case  under  some  ac- 
knowledged head  of  equity  jurisdiction.51  There  must  be  sufficient  equity  ap- 
parent on  the  face  of  the  bill  to  warrant  the  court  in  granting  the  relief  prayed.52 
Every  bill  must  contain  in  itself  sufficient  matter  of  fact,  per  se,  to  maintain 
the  case  of  the  plaintiff,53  and  no  relief  can  be  given  by  a  court  of  equity,  unless 
the  complainant,  by  his  allegations  and  proof,  has  shown  that  he  is  entitled  to 
relief.54  The  proofs  must  be  according  to  the  allegations  of  the  parties,  and  if 
the  proofs  go  to  matters  not  within  the  allegations,  the  court  cannot  judicially 
act  upon  them  as  a  ground  for  decision ;  for  the  pleadings  do  not  put  them  in  con- 
testation.55 

Necessity  for  Presenting  All  Existing   Grounds  in  Support   of  Bill. 

The  doctrine  of  the  authorities  is  that,  when  the  complainant  in  equity  brings 
his  suit,  he  must  present  to  the  court  all  the  grounds  then  existing  for  its  sup- 
port. He  is  not  at  liberty  to  present  a  portion  of  the  grounds  upon  which  his 
claim  for  equitable  relief  depends  in  one  suit  and  if  that  fails,  to  present  the  rest 
in  another  action.56     The  former  adjudication  will  be  held  to  be  conclusive  in 


here."  Monroe  Cattle  Co.  v.  Becker,  147 
U.  S.  47.  37  L.  Ed.  72.  See,  generally,  the 
title    NAMES. 

49.  Allegations  in  narrative  of  bill  of 
facts  constituting  cause  of  action. — Liv- 
ingston v.  Story,  9  Pet.  632,  9  L.  Ed.  255; 
Harding  v.  Handy.  11  Wheat.  103.  6  L. 
Ed.  429:  St.  Louis  v.  Knapp  Co.,  104  U. 
S.  658,  26  L.  Ed.  883;  St.  Louis,  etc.,  R. 
Co.  v.  Johnston,  133  U.  S.  566,  33  L.  Ed. 
683;  Lockhart  v.  Leeds,  195  U.  S.  427,  49 
L.  Ed.  263.  See,  also,  Tayloe  v.  Mer- 
chants' Fire  Ins.  Co.,  9  How.  390,  13  L. 
Ed.  1S7;  Western  Tel.  Co.  v.  Magnetic 
Tel.  Co.,  21  How.  456,  16  L.  Ed.  189;  West- 
ern Tel.  Co.  v.  Penniman.  21  How.  460, 
16  L.  Ed.  191;  Kehler  v.  Black  River  Falls 
Iron   Co.,  2   Black   715,   17   L.    Ed.   339. 

50.  Necessary  circumstances  of  places 
and  dates  to  be  alleged. — Livingston  v. 
Story.  9  Pet.  632,  9  L-   Ed.  255. 

51.  Bill  must  make  case  for  equitable 
cognizance. — Union  Pac.  R.  Co.  v.  Chey- 
enne. 113  U.  S.  516,  28  L.  Ed.  1098;  Kimx 
V.  Smith,  4  Flow.  298,  11  L.  Ed.  983; 
Cruickshank  v.  Bidwell,  176  U.  S.  73.  44 
L.  Ed.  377:  United  States  v.  Union  Pac. 
R.    Co..   98   U.   S.    569.   25   L.    Ed.    1  13. 

Where  a  bill  in  chancery  was  filed  for 
the  purpose  of  enjoining  a  judgment  at 
law.  obtained  upon  a  promissory  note,  and 
the  hill  did  not  allege  that  adequate  re- 
lief could  not  he  had  at  law,  and  did  not 
contain  any  charges  of  fraud;  neither 
did  it  aver  that  it  was  owing  to  the  con- 
trivance or  unfairness  of  the  defendant 
that  an  adequate  remedy  could  not  be  had 
at  law,  nor  did  it  show  the  necessity  of 
interference  by  a  court  of  equity  to  ob- 
tain a  discovery,  the  bill  must  be  dis- 
missed.  Hungerford  v.  Sigerson,  20  How. 
156,  15  L.  Fd.  869.  See  the  title  JUDG- 
MENTS  AND   DECREES. 


52.  Must  be  sufficient  equity  apparent 
upon  bill  to  warrant  desired  rekef. — 
Harding  v.  Handy,  11  Wheat.  103,  6  L.  Ed. 

;   Hardin  v.  Boyd,  113  U.   S.  756,  28  L. 
Ed.   1141. 

53.  Must  contain  sufficient  matter  of 
fact  per  se  to  maintain  case. — Harrison  v. 
Nixon,  9  Pet.  483,  9  L.   Ed.  201. 

54.  Right  to  relief  must  be  shown  by 
allegations  and  proof. — Knox  v.  Smith,  4 
How.  298,  11   L.   Ed.  983. 

Where  a  complainant  in  equity  wishes 
to  rely  on  the  fact  that  a  deed,  in  form 
absolute,  was  in  reality  a  mortgage,  which 
has  been  paid,  he  must  allege  the  fact  in 
his  bill.  Grosholz  v.  Newman,  21  Wall. 
481,   22   L.    Ed.    471. 

"It  is  next  urged  in  the  argument  that 
the  deed  was  given  as  a  mortgage  to  secure 
a  debt  which  has  been  paid.  There  is  no 
allegation  in  the  bill  to  support  this  claim. 
The  recovery  must  be  had  upon  the  case 
made  by  the  pleadings  or  not  at  all." 
Grosholz  v.  Newman.  21  Wall.  481,  22  L. 
Ed.  471.  See  the  title  RESCISSION, 
CANCELLATION  AND  REFORMA- 
TION. 

A  mortgagee  whose  bill  seeks  a  fore- 
closure, on  the  sole  ground  that  the  mort- 

ge  is  a  legal  one,  cannot  be  decreed  an 
equitable  mortgagee,  unless  he  files  a  new 
bill  in  which  his  equitable  rights  are  set 
forth.  Kehler  v.  Black  River  Falls  Iron 
Co..  2    Black   715,   17   L-    Ed.   339. 

55.  Correspondence  of  allegata  and 
probata. — Harrison  v.  Nixon,  9  Pet.  183, 
9  L.  Ed.  201.  See  post,  "Correspondence 
of  Allegata  and  Probata."   IX.  C.  3. 

56.  Must  present  all  existing  grounds  in 
supnort  of  bill. — Haley  v.  Breeze,  lit  U. 
S.    130,   36   L.    Ed   375. 


EQUITY. 


847 


subsequent  proceedings  between  the  same  parties  as  to  every  matter  properly 
involved  and  which  might  have  been  raised  and  determined  in  it."'7 

Aider  by  Subsequent  Proceedings.— As  to  the  effect  of  admissions  in  the 
answer  as  curing  defective  allegations  in  the  bill,  see  post,  "As  Curing  Omis- 
sion in  Bill,"  VIII,  C,  4,  i,  (2). 

As  to  the  right  to  supply  omissions  in  the  bill  by  averments  in  the  replication, 
see  post,  "Requisites  and  Sufficiency,"  VIII,  D,  2,  f. 

bb.  Title  or  Interest  of  Complainant. — The  complainant  in  a  suit  in  equity 
must  show  that  he  has  such  an  interest  in  the  relief  sought  as  entitles  him  to 
move  in  the  matter.5S  Equity  will  not  grant  relief  where  the  allegations  of  the 
complainant  show  that  he  has  no  title  nor  interest  in  the  subject  matter  of  the 
dispute.59 

cc.  Injury  to  Complainant. — The  bill  in  equity  should  show  that  the  com- 
plainant has  been,  or  will  be,  injured  by  the  act  done,  or  anticipated,  of  which  he 
complains.60 

dd.  Liability  of  Defendant  or  His  Interest  in  Subject  Matter. — A  bill  in  eq- 
uity should,  as  the  foundation  for  relief,  set  out  sufficient  facts  to  show  liability 
on  the  part  of  the  defendants,  or  some  interest  in  the  subject  matter.61 


57.  Conclusiveness  of  former  adjudica- 
tion as   to   all   matters  properly  involved, 

etc.— Haley  v.  Breeze,  144  U.  S.  130,  36 
L.  Ed.  375.  See,  generally,  the  title  RES 
ADJUDICATA. 

58.  Showing  as  to  complainant's  in- 
terest.— United  States  v.  San  Jacinto  Tin 
Co.,   125  U.  S.   273,  31   L.   Ed.   747. 

Application  of  rule  to  suits  by  United 
States  government. — In  United  States  v. 
San  Jacmto  Tin  Co.,  125  U.  S.  273,  31  L. 
Ed.  747,  the  court,  in  applying  the  rule 
laid  down  in  the  text  to  a  suit  by  the 
United  States  to  set  aside  and  annul  a 
patent  for  land  issued  in  its  name,  said: 
"We  are  of  opinion  that  since  the  right 
of  the  government  of  the  United  States 
to  institute  such  a  suit  depends  upon  the 
same  general  principles  which  would  au- 
thorize a  private  citizen  to  apply  to  a 
court  of  justice  for  relief  against  an  in- 
strument obtained  from  him  by  fraud  or 
deceit,  or  any  of  those  other  practices 
which  are  admitted  to  justify  a  court  in 
granting  relief,  the  government  must 
show  that,  like  the  private  individual,  it 
has  such  an  interest  in  the  relief  sought 
as  entitles  it  to  move  in  the  matter.  If  it 
be  a  question  of  property  a  case  must  be 
made  in  which  the  court  can  afford  a  rem- 
edy in  regard  to  that  property;  if  it  be  a 
question  of  fraud  which  would  render  the 
instrument  void,  the  fraud  must  operate  to 
the  prejudice  of  the  United  States;  and  if 
it  is  apparent  that  the  suit  is  brought  for 
the  benefit  of  some  third  party,  and  that 
the  United  States  has  no  pecuniary  in- 
terest in  the  remedy  sought  and  is  under 
no  obligation  to  the  party  who  will  be 
benefited  to  sustain  an  action  for  his  use; 
in  short,  if  there  does  not  appear  any 
obligation  on  the  part  of  the  United  States 
to  the  public,  or  to  any  individual,  or  any 
interest  of  its  own.  it  can  no  more  sus- 
tain such  an  action  than  any  private  per- 
son could  under  similar  circumst; 
See,  generally,  the  title  PUBLIC  LANDS. 


As  to  the  mrnner  and  sufficiency  of 
alleging  title  or  interest  in  particular  suits, 
see  the  appropriate  titles. 

59.  Allegations  showing  complainant's 
want  of  title  or  interest. — Selz  v.  Unna,  6 


Wall. 


18   L.   Ed.   799. 


60.  Showing  as  to  injury  to  complain- 
ant.— Williams  v.  Hagood,  98  U.  S.  72,  25 
L.    Ed.   51. 

Where  a  bill  shows  no  equity  in  the 
complainant,  and  contains  no  averment 
that  he  has  been  injured  by  certain  stat- 
utes of  a  state,  this  court  will  not  pass 
upon  an  abstract  question,  the  object  of 
which  is  plainly  to  obtain  a  decision  touch- 
ing their  constitutionality,  but  will  dismiss 
the  bill  without  prejudice.  Williams  v. 
Hagood,  98  U.  S.   72,  25   L.   Ed.  51. 

For  the  necessity  and  sufficiency  of  such 
showing  as  to  injury  in  particular  in- 
stances, see,  generally,  the  title  INJUNC- 
TIONS.    And  see  the  specific  titles. 

61.  Facts  showing  defendant's  liability 
or  interest  in  subject  matter. — McClana- 
han  v.  Davis,  8  How.  170.  12  L.  Ed.  1033. 

In  McClanahan  v.  Davis,  8  How.  170, 
12  L.  Ed.  1033,  which  was  a  bill  to  reclaim 
the  possession  of  certain  property,  and  to 
compel  an  account  and  compensation  for 
the  value  of  certain  other  property,  it  was 
held  that,  there  being  no  direct  or  positive 
averment  that  the  defendants,  or  either  of 
them,  had  any  interest  in  the  property 
claimed  or  that  it  was  in  their  possessi 
no  ground  of  relief  against  those  pan 
was  shown,  and  the  right  to  a  discovery 
as  incidental,  thereto,  failed  also. 

The  tenants  in  possession  of  land,  of 
which  the  complainants  claimed  a  convey- 
ance of  the  lej/al  title,  were  made  parties 
to  the  proceeding,  by  an  amended  bill; 
the  original  bill  having  charged  tl  at 
land  had  been  occupied  by  them  for  ten 
or    twelve    years,    as    the    tenai  the 

holders  of  the  legal  title;  they  were  not 
charged  with  fraud,  nor  were  tiny  place  1 
in  any  such  relation  to  the  land      \'i>  c; 
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ee.  Excuse  for  Laches. — Where  there  has  been  apparent  laches  in  the  insti- 
tution of  a  suit,  to  an  extent  which  would  ordinarily  bar  such  suit,  the  complain- 
ant should  in  his  bill  excuse  such  laches.62  He  should  set  forth  speciricall) 
what  were  the  impediments  to  an  earlier  prosecution  of  his  claim ;  how  he  came 
to  be  so  long  ignorant  of  his  rights,  and  the  means  used  by  the  respondent  to 
fraudulently  keep  him  in  ignorance,  and  how  and  when  he  first  came  to  a 
knowledge  of  his  rights.63  Where  the  plaintiff  relies  on  the  fact  of  negotiations 
between  the  parties  with  the  hope  of  settling  the  dispute  between  them,  to  ex- 
cuse his  apparent  laches  in  instituting  the  suit,  it  should  appear  that  some  en- 
couragement was  given  by  his  opponent  to  his  hopes  of  a  successful  termination 
of   such  negotiations.64 

ff.  Inadequacy  of  Legal  Remedy. — Under  the  former  practice  it  would  seem 
to  have  been  proper  if  not  indispensable  to  aver  that  the  complainant  had  no 
adequate    remedy   at    law.65      This   allegation   is    now    expressly  dispensed    with 


exists,  as  to  the  tenants,  for  the  inter- 
ference of  a  court  of  equity,  whether  they 
occupied  the  lands  as  the  tenants  of  the 
holder  of  the  legal  title,  as  declared  in  the 
original  bill,  or  as  tenants  in  possession 
under  another;  the  complainants  are  to  be 
supposed  to  have  their  remedy  at  law  for 
the  recovery  of  the  land,  until  they  shall 
charge  and  show  that  the  tenants  obtained 
and  retain  possession,  in  contravention  of 
some  equity  subsisting  between  them  and 
the  complainants.  Ringo  v.  Binns,  10  Pet. 
269,   9    L.    Ed.   420. 

"In  regard  to  the  tenants,  the  decree  of 
the    court    must    be    reversed.    They    were 
made  parties  by  an  amended  bill.     In  the 
original  bill,  the  complainants  charge  that 
the    land    had    been    occupied,    for    ten    or 
twelve  years,  by  tenants  of  Binns,  and  in 
the  amended  bill,  they  are  said  to  be  ten- 
ants in  possession  of  the  land  claimed  by 
the  defendant.     Nor  are  they  charged  with 
fraud  in  either.     It  is  not  necessary,  there- 
fore, to  consider  the  grounds  urged  in  the 
argument  of  counsel  for  a  reversal  of  the 
decree  against  the  tenants,  if  a  point  arises 
upon  the   pleadings  decisive  of  their  case. 
Not    having    been    charged    with    fraud    in 
the  bill,  or  placed  by  it  in  any  such   rela- 
tion to  the   land,   or   to   the   complainants, 
no    case    exists    for   the    interference    of    a 
court   of   equity.      Whether   they   occupied 
the  lands,  as  the  tenants  of  Binns,  or  as 
declared  in  the  original  bill,  or  as  tenants 
in    possession    under    another;     the      com- 
plainants are  to  be  supposed  to  have  their 
remedy   at    law    for    the    recovery    of    the 
land,    until    they    shall    charge    and    show 
that  the  tenants  obtained  and  retain  pos- 
session,   in    contravention    of   some   equity 
subsisting    between    them    and    the    com- 
plainants.   The  tenants  are  not  so  charged, 
nor   is  there   anything  in   the   record   from 
which    such    a    conclusion    can    be    drawn. 
'1  hey  are   merely   shown   to  be  in   posses- 
ii    of    parts    of    the    original    survey    of 
2,000    acres,    which     was     re-surveyed      by 
Ringo;  and  it  is  probable,  they  hold  under 
him;  but  there  is  no  proof  that  they  were 
parties    to   the    fraud    which    he   practiced 
upon   the   complainants.      This   point    does 
not    appear    to    have    been    made    on    the 


hearing  in  the  court  below,  nor  was  it 
urged  in  argument  in  this  court;  but  it  is 
obvious  in  the  pleadings,  and  must  be 
noticed  by  us;  it  is  sufficient  for  the  re- 
versal of  so  much  of  the  decree  as  relates 
to  the  tenants;  and  it  will  be  directed,  with 
permission  to  the  complainants  to  amend 
their  bill,  if  they  shall  please  to  do  so." 
Ringo  v.  Binns,  10  Pet.  269,  9  L.   Ed.  420. 

62.  Excuse  for  laches. — Harwood  v. 
Railroad  Co.,  17  Wall.  78,  21  L.  Ed.  558, 
Badger  v.  Badger,  2  Wall.  87,  17  L.  Ed. 
836;  Richards  v.  'Mackall,  124  U.  S.  183, 
31  L.   Ed.  396. 

63.  Showing  as  to  impediments  to 
earlier  prosecution  of  claim,  etc. — Badger 
V.  Badger,  2  Wall.  87,  17  L.  Ed.  836.  See, 
generally,  the  titles  FRAUD  AND  DE- 
CEIT; LACHES,  and  the  specific  titles 
involving  suits  for  equitable  relief. 

Allegations  of  general  ignorance  of 
things  a  knowledge  of  which  is  easily  as- 
certainable, is  insufficient  to  set  into  ac- 
tion the  remedies  of  equity.  McQuiddy 
V.  Ware,  20  Wall.   14,  22   L.   Ed.  311. 

64.  Negotiations  for  settlement  of  dis- 
pute as  excusing  laches. — Mackall  v.  Casi- 
lear.  137  U.  S.  556,  34  L.  Ed.  776. 

65.  Allegations  as  to  inadequacy  of  legal 
remedy  under  former  practice. — Living- 
ston v.  Moore,  7  Pet.  469,  8  L.  Ed.  751; 
Hungerford  v.  Sigerson,  20  How.  156,  15 
L.  Ed.  869;  Knox  v.  Smith,  4  How.  298, 
11  L.  Ed.  983.  See  ante,  "Jurisdiction  as 
Affected  by  Existence  of  Adequate  Legal 
Remedy,"  III,  D. 

"Every  practical  lawyer  knows  that  to 
give  jurisdiction  to  a  coiir*  of  equity,  or 
to  distinguish  a  case  of  equity  jurisdiction 
from  one  of  common  law,  under  the 
British  practice,  the  averment  is  indis- 
pensable that  the  complainant  is  remedi- 
less at  law."  Livingston  v.  Moore,  7  Pet. 
469.   8  L   Ed.   751. 

"The  subject  matter  of  this  controversy 
arises  out  of  mutual  dealings  between  the 
parties,  and  the  consideration  on  which 
the  note  stated  in  the  pleadings  was  given. 
There  is  no  allegation  in  the  bill  that  ade- 
quate relief  could  not  be  had  at  law.  There 
is  no  charge  of  fraud,  or  that  the  note  had 
been  assigned  contrary  to  the  agreement; 


EQUITY. 


849 


under  the  rules  of  equity  practice.06  As  has  already  been  seen,  however,  the 
plaintiff  must  by  his  bill  present  a  proper  case  for  equitable  cognizance.67 

gg.  Offer  to  Do  Equity. — In  accordance  with  the  maxim  that  he  who  seeks 
equity  must  do  equity,  it  would  seem  that  a  party  seeking  relief  by  a  bill  in 
equity,  must  offer  to  do  equity,68  as  by  tendering  whatever  may  be  rightfully 
due  from  him  to  the  defendant,09  by  offering  to  restore  the  other  party  to  his 
•original  position  where  rescission  is  sought,70  or  by  offering  to  perform  where 
specific  performance  by   the   adverse   party   is   desired,   etc.71 

(b)  Manner  and  Sufficiency — aa.  /;;  General. — The  material  facts  consti- 
tuting the  cause  of  action  in  equity  must  be  distinctly  alleged  in  the  bill,  so  that 
the  defendant  may  know  what  he  has  to  meet,72  and  so  that  he  may,  if  he 
choose,  put  them  in  issue.73  This  rule  must  receive  a  reasonable  interpretation 
and  must  be  so  enforced  as  to  further  and  not  obstruct  the  administration  of 
justice.74  The  pleader  in  a  bill  in  equity  is  not,  however,  bound  to  state  either 
the  testimony  or  facts  which  militate  against  his  theory,  but  only  to  present  his 
■case  in  the  light  most  favorable  to  his  own  interest,  and  ask  that,  upon  such 
presentation,  the  court  shall  decide  upon  the  sufficiency  of  his  bill.7-'3 

"As  was  very  pertinently  asked  by  the 
circuit  judge  in  his  opinion  sustaining  the 
demurrer,  what  relief  could  be  given  by 
the  court,  or  what  decree  could  be 
granted  on  this  bill,  if  it  were  taken  pro 
confesso,  no  opposition  being  made  to  it? 
14  Fed.  Rep.  907.  It  is  not  possible  to 
see  what  decree  could  be  made  or  what 
relief  could  be  given.  It  is  not  a  bill  of 
discovery,  because  the  answer  under  oath 
of  the  defendant  is  expressly  waived.  No 
interrogatories  are  propounded  to  either 
of  the  defendants;  no  effort  made  to  ob- 
tain from  them,  or  either  of  them,  by 
way  of  sworn  answer,  anything  which 
could  be  used  as  evidence  in  the  case.  An 
issue  of  a  general  denial  of  the  truth  of 
the  bill  would  leave  nothing  on  which 
evidence  could  be  introduced.  It  is  in 
fact  what  is  familiarly  known  as  a  fish- 
ing bill.  The  plaintiff-  allege  no  distinct 
fact  which  the  defendants  or  either  of 
them  can  be  called  upon  to  deny."  Hunt- 
ington v.  Saunders,  120  U.  S.  78,  30  L.  Ed. 
580. 

Necessity  for  distinct  allegations  as  to 
fraud. — Relief  will  not  be  afforded  upon 
the  ground  of  fraud,  unless  it  be  made  a 
distinct  allegation  in  the  bill,  so  that  it 
may  be  put  in  issue  by  the  pleadings. 
Noonan  v.  Lee,  2  Black  499,  17  L.  Ed.  278; 
Patton  V.  Taylor,  7  How.  132,  L2  I.  Ed. 
637;  Voorhees  v.  Bonesteel,  16  Wall.  16, 
21  L-  Ed.  268;  United  States  v.  Atherton, 
102  U.  S.  372.  26  L.  Ed.  213.  See  the  title 
FRAUD  AND  DECEIT,  and  the  cross 
references  there  found. 

73.  Defendant  must  be  enabled  to  put 
such  fact  in  issue. —  Lockhart  v.  Leeds,  195 
U  ^  4-7  49  L  Ed.  263.  And  see  Warner 
v<  Godfrey,   L86   U    S    365,    t6   I.    Ed.    L803. 

74.  Rule  to  be  reasonably  construed.— 
Lockhart  7'.  Leeds,  L95  r  S  127,  19  U 
Ed   263     See  ante,  "Construction  ol  Plead- 

."    VIII,    A,   3. 

75.  Complainant  need  not  state  testi- 
mony or  facts  militating  against  him. — 
Townsend  v.  Vanderwerkcr,  160  U.  S.  171, 
40  L.  Ed.  383. 


nor  that,  by  the  contrivance  or  unfairness 
of  the  defendant,  a  remedy  was  not  had 
at  law;  nor  is  there  anything  in  the  bill 
from  which  the  court  can  infer  a  discov- 
ery is  necessary  to  reach  the  justice  of  the 
case."  Hungerford  v.  Sigerson.  20  How. 
L56,  15  L.  Ed.  869.  See  the  title  JUDG- 
MENTS AND  DECREES. 

66.  Allegations  dispensed  with  under 
modern  equity  rules. — Rule  21  of  the  Rules 
in  Equity  Practice.  Gage  v.  Kaufman,  133 
U.  S.  471.  33  L.  Ed.  725. 

67.  Averments  of  bill  must  present  case 
for  equitable  cognizance. — See  ante,  "Gen- 
eral  Rule."  VIII.   B,  2.  b.    (3).   (a),   aa. 

68.  Offer  to  do  equity. — McQuiddy  v. 
Ware.  20  Wall.  14,  22  L.  Ed.  311.  See  the 
title   MAXIMS. 

69.  Tender  of  amount  due  from  com- 
plainant.— Sheets  v.  Shelden,  7  Wall.  416, 
19  L.  Ed.  166;  McQuiddy  v.  Ware,  20 
Wall.  14.  22  L.  Ed.  311.  See  the  titles  IN- 
JUNCTIONS; PENALTIES  AND  FOR- 
FEITURES;  TENDER:    etc. 

70.  Offer  to  place  other  party  in  statu 
ouo.- See  the  title  RESCISSION.  CAN- 
CELLATION    AND    REFORMATION, 

id    cross   references    there    found. 

71.  Offer  to  perform. — See  the  title 
-I'HCIFIC  PERFORMANCE,  and  cross 
references  there  found. 

72.  Should  distinctly  apprise  defendant 
r-i  case  to  be  met. — St.  Louis  v.  Knapp 
Co.,  104  U.  S.  658,  26  L.  Ed.  883;  Lock- 
hart v.  Leeds,  195  U.  S.  427,  49  L.  Ed.  263; 
St.  Louis,  etc.,  R.  Co.  v.  Johnston,  133  U. 
S.  566,  33  L.  Ed.  683;  Huntington  v. 
Saunders.  120  U.  S.  78,  30  L.  Ed.  580; 
Harding  v.  Handy,  11  Wheat.  103,  6  L. 
Ed.    429. 

Where  there  is  no  statement  or  descrip- 
tion or  reference,  in  a  bill  which  seeks  to 
charge  the  wife  of  a  bankrupt  with  money 
received  from  him,  to  any  fund  now  ex- 
isting, and  no  call  for  discovery  in  regard 
to  any  such  fund,  but  an  express  waiver 
under  oath,  demurrer  to  such  bill  must  be 
sustained.  Huntington  v.  Saunders,  120 
U  S.  78,  30  L.  Ed.  580. 
5  U  S  Enc— 54 
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bb.  Definiteness  and  Certainty — (aa)  Degree  of  Certainty  Required. — While 
there  are  some  cases  in  which  the  same  decisive  and  categorical  certainty  is 
required  in  a  bill  in  equity  as  in  a  declaration  at  common  law,70  yet  it  would 
seem  that,  in  most  cases,  general  certainty  is  sufficient  in  pleadings  in  equity.77 

(bb)  Facts  and  Xot  Conclusions  to  Be  ■  Pleaded. — In  accordance  with  the 
general  rule  of  pleading,  the  bill  should  set  out  facts  and  not  merely  conclusions 
of  law.78  Thus,  if  fraud  is  relied  on,  it  is  not  sufficient  to  make  the  charge  in 
general  terms.79  The  bill  should  be  specific  in  stating  the  facts  and  circum- 
stances which  constitute  the  fraud.80  So  also  the  mere  assertion  that  certain 
apprehended  acts  will  inflict  irreparable  injury  is  not  enough.81  Facts  must  be 
alleged  from  which  the  court  can  reasonably  infer  that  such  would  be  the  re- 
sult.82 

(cc)  Allegations  of  Ultimate  Facts  Sufficient.— It  will  be  sufficient  if  the 
bill  contains  a  certain  though  general  statement  of  the  essential  ultimate  facts 
upon  which  the  complainant  rests  his  claim  for  relief, s:;  and  it  is  not  necessary 
to  aver  all  the  minute  circumstances  which  may  be  proven  in  support  of  the  gen- 
eral statement  or  charge  in  such  bill.84 


76.  Requirement  of  same  certainty  as 
in  common-law  declaration. — St.  Louis  v. 
Knapp  Co.,  104  U.  S.  658,  26  L.  Ed.  883. 
See  the  title  PLEADING. 

77.  General  certainty  usually  deemed 
sufficient. — St.  Louis  v.  Knapp  Co.,  104  U. 
S.  658.  26  L.  Ed.  883. 

In  Cherokee  Nation  v.  Hitchcock,  187 
U.  S.  294,  47  L.  Ed.  183.  objection  was 
made  to  the  formal  sufficiency  of  certain 
of  the  averments  in  the  bill,  but  it  was 
held  that  such  statements  were  sufficient 
to  show  that  the  jurisdiction  of  a  court 
of  equity  was  properly  invoked. 

As  to  the  sufficiency  of  the  allegations 
in  particular  circumstances,  see  the  specific 
titles  relating  to  suits  for  equitable  relief. 

78.  Facts  and  not  conclusions  of  law  to 
be  pleaded.— Shelton  v.  Piatt,  139  U.  S. 
591.  35  L-  Ed.  273;  Kent  v.  Lake  Superior, 
etc.,  Co.,  144  U.  S.  75,  36  L-  Ed.  352.  See, 
generally,  the  titles  LEGAL  CONCLU- 
SIONS;   PLEADING. 

The  allegation  that  the  complainant  is 
without  adequate  remedy  at  law  is  a  mere 
matter  of  inference,  and  it  is  necessary 
that  by  facts  averred  or  proven  the  con- 
clusion should  be  made  out.  Shelton  v. 
Piatt,  139  U.   S.  591,  35  L.  Ed.  273. 

79.  Insufficient  to  charge  in  general 
terms. — St  Louis,  etc.,  R.  Co.  v.  Johnston, 
133  U.  S.  566,  33  L.  Ed.  683;  Van  Weel  v. 
Winston,  115  U.  S.  228,  29  L-  Ed.  384; 
Ambler  v.  Choteau,  107  U.  S.  586,  27  L. 
Ed.  322;  United  States  v.  Atherton.  102 
U.  S.  372,  26  L.  Ed.  213.  And  see  Kent  v. 
Lake  Superior,  etc.,  Co.,  144  U.  S.  75, 
36  L.  Ed.  352. 

"The  words  'fraud'  and  'conspiracy' 
alone,  no  matter  how  often  repeated  in  a 
pleading,  cannot  make  a  case  for  the  in- 
terference for  a  court  of  equity."  Ambler 
v.  Choteau,   107   U.   S.   586,  27   L.   Ed.   322. 

"Mere  words,  in  and  of  themselves,  and 
even  as  qualifying  adjectives  of  more 
spe-cific  charges,  are  not  sufficienl  groundj 
of  equity  jurisdiction,  unless  the  trans- 
actions to  which  they  refer  are  such  as  in 
their  essential  nature  constitute-  a  fraud  or 


a  breach  of  trust,  for  which  a  court  of 
chancery  can  give  relief."  Van  Weel  v. 
Winston,  115  U.  S-  228,  29  L.  Ed.  384, 
quoted  in  St.  Louis,  etc.,  R.  Co  v. 
Johnston,    133    U.    S.    566,    33    L-    Ed.    683. 

80.  Bill    should    specifically    state    facts 

and     circumstances     constituting     fraud 

Moore  v.  Greene,  19  How.  69,  15  L.  Ed. 
533.  See  the  title  FRAUD  AND  DE- 
CEIT,  and   cross    references   there   found. 

81.  Mere  allegations  that  irreparable 
injury  will  insue  insufficient. — Cruickshank 
V.    Bidwell,  176  U.   S.   73.  44  L.   Ed.  377. 

82.  Facts  must  be  alleged  from  which 
court  can  infer  such  result. — Cruickshank 
V.  Bidwell,  176  U.  S.  73,  44  L-  Ed.  377. 
See,  generally,  the  title  INJUNCTIONS, 
and    the   cross   references   there   found. 

"Irreparable  injury  is  the  sole  ground 
upon  which  jurisdiction  in  equity  can  be 
regarded  as  invoked  in  this  case.  The 
jurisdictional  averments  are:  'That  the 
property  of  said  United  States  Express 
Company  in  Tennessee  is  employed  in 
interstate  commerce  in  the  said  express 
business,  and  necessary  to  the  conduct  of 
it;  that  if  seized  by  the  said  sheriff  it  will 
greatly  embarrass  the  company  in  the 
conduct  of  such  business  and  subject  it 
to  heavy  loss  and  damage,  and  the  public 
served  by  it  to  great  loss  and  inconven- 
ience.' And  'that  your  orator  and  the 
United  States  Express  Company  are  with- 
out adequate  remedy  at  law  in  the  prem- 
ises.' The  latter  allegation  is  a  mere  mat- 
ter of  inference,  and  it  is  necessary  that 
by  facts  averred  or  proven  the  conclusion 
should  be  made  out."  Shelton  v.  Piatt, 
139  U.   S.  591,  35  L.  Ed.  273. 

83.  Statements  of  ultimate  facts  suffi- 
cient.— St.  Louis  v.  Knapp  Co.,  104  U.  S. 
658,  26  L.   Ed.   883. 

84.  Averment  of  evidentiary  facts  un- 
necessary.— St.  Louis  v.  Knapp  Co.,  104 
U.  S.  658,  26  L-  Ed.  883. 

"It  is  a  mistake  to  suppose  that  in  stat- 
ing the  facts  which  constitute  a  fraud, 
where  relief  is  sought  in  a  bill  in  equity, 
all  the  evidence  which  may  be  adduced  to 
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cc.  Impertinence. — Impertinence  has  been  defined  as  being  the  introduction 
of  any  matters  in  a  bill,  answer,  or  other  pleading  in  the  suit  which  are  not  prop- 
erly before  the  court  for  decision  at  any  particular  stage  of  the  suit.85  It  has 
been  held  that  the  best  test  to  ascertain  whether  matter  be  impertinent  is  to  try 
whether  the  subject  of  the  allegation  be  put  in  issue  in  the  matter  in  dispute  be- 
tween the  parties.86 

dd.    Multifariousness. — See   the  title   Multifariousness. 

(c)  Bills  with  Double  Aspect. — Bills  Stating  Alternative  Case. — The  com- 
plainant may,  in  a  proper  case,  by  a  bill  originally  framed  with  a  double  aspect, 
or  so  amended  as  to  be  of  that  character,  state  an  alternative  case,S7  so  that  if 
the  court  should  decide  against  him  in  one  view  of  the  case,  it  might  afford 
him  relief  in  another.88  The  alternative  case  stated  in  the  bill  must,  however, 
be  the   foundation    for  precisely  the  same  relief.89 


prove  that  fraud  must  be  recited  in  the 
bill.  It  is  sufficient  if  the  main  facts  or 
incidents  which  constitute  the  fraud 
against  which  relief  is  desired  shall  be 
fairly  stated,  so  as  to  put  the  defendant 
upon  his  guard  and  apprise  him  of  what 
answer  may  be  required  of  him.  Story's 
Equity  Pleadings,  §  252."  United  States 
V.  American  Bell  Tel.  Co.,  128  U.  S.  315, 
32  L.  Ed.  450.  See  the  title  FRAUD  AND 
DECEIT. 

85.  What  constitutes  impertinence  in 
oleadings. — Harrison  v.  Perea.  168  U.  S. 
311,  42  L.   Ed.   478. 

"All  matter  not  material  to  the  suit  is 
regarded  as  impertinent."  Harrison  v. 
Perea.  168  U.  S-  311.  42  L.  Ed.  478. 

86.  Test  as  to  impertinence. — Harrison 
v.  Perea,  168  U.  S.  311,  42  L.  Ed.  478. 

87.  Bills  with  double  aspect  stating 
alternative  case.— Shields  v.  Barrow,  17 
How.  129,  15  L.  Ed.  158;  Hobson  v. 
McArthur,  16  Pet.  182,  10  L.  Ed.  930.  See, 
generally,  the  title  AMENDMENTS,  vol. 
1,  p.  293,  et  seq. 

In  Gaines  v.  Chew,  2  How.  619,  11  L. 
Ed.  402,  the  bill  presented  the  right  of  a 
complainant  in  two  aspects — under  a  will 
and  as  heir  at  law  of  the  deceased. 

In  Hobson  v.  McArthur,  16  Pet.  182, 
10  L-  Ed.  930,  the  court  held  that  the 
frame  and  structure  of  the  building  was 
for  a  specific  execution  of  a  contract  pro- 
viding only  for  the  valuation  of  certain 
lands,  and  making  no  provision  for  the 
sale  of  such  land  or  the  payment  of  any 
monev,  and  it  further  held  that  if  the 
facts  would  justify  a  prayer  for  any  such 
relief,  the  bill  should  have  been  framed 
with  a  double  aspect. 

In  People's  Gas  Light,  etc..  Co.  v. 
Chicago,  194  U.  S.  1,  48  L,  Ed.  851,  a  bill 
was  filed  to  restrain  the  city  of  Chicago 
from  putting  in  force  a  general  ordinance 
providing  that  corporations  or  persons 
manufacturing,  selling  or  distributing  gas 
in  the  city  of  Chicago  should  not  charge 
more  than  a  specified  rate  therefor,  and 
providing  a  penalty  for  violati*  >n  oi  such  or- 
dinance. The  complainant  claimed  that  such 
ordinance  impaired  the  obligation  of  a  char- 
ter contract  which  bound  the  legislature 
not  to  authorize  the  city  council  oi 
Chicago  to  compel  the  People's  Company 


to  furnish  gas  at  a  less  rate  than  three 
dollars  per  thousand  feet.  It  was  held 
that  such  contract  being  made  with  one 
corporation  was  not  extended  to  the 
plants  of  and  the  territory  occupied  by 
other  companies  subsequently  consolidated 
therewith,  and  that  as  the  bill  sought  re- 
lief in  respect  of  the  entire  plants  and  ter- 
ritories, the  entire  system  as  consolidated, 
and  was  not  framed  in  the  alternative,  it 
could  not  be  maintained  because  there 
was  no  such  contract  which  the  ordinance 
impaired  or   destroyed. 

88.  Purpose  of  statement  in  alternative. 
^Hobson  v.  McArthur.  16  Pet.  182,  10  L. 
Ed.  930. 

89.  Alternative  case  must  be  foundation 
for  same  relief. — Shields  v.  Barrow,  17 
How.  129,  15  L-   Ed.  158. 

In  Shields  v.  Barrow,  17  How.  129.  15 
L.  Ed.  158,  where  there  was  an  original 
and  an  amended  and  supplemental  bill, 
the  court  said  that  the  bill  as  amended 
presented  "not  only  two  aspects,  but  two 
diametrically  opposite  prayers  for  relief, 
resting  upon  necessarily  inconsistent 
cases;  the  one  being  that  the  court  would 
declare  the  contract  rescinded  for  imposi- 
tion and  other  causes  (as  in  this  case); 
and  the  other,  that  the  court  would  de- 
clare it  so  free  from  all  exception  as  to 
be  entitled  to  its  aid  by  a  decree  for  spe- 
cific performance."  And  the  court  savs 
further:  "Whether  this  amendment  be 
considered  as  leaving  the  bill  in  this  con- 
dition, or  as  amounting  to  an  abandon- 
ment of  the  original  bill  for  a  rescission 
of  the  contract,  and  the  substitution  of  a 
new  bill  for  the  specific  performance,  it 
was  equallv  objectionable.  A  bill  may  be 
originally  framed  with  a  double  aspect,  or 
may  be  so  amended  as  to  he  of  that  char- 
acter. But  the  alternative  case  stated  must 
be  the  foundation  t"<>r  precisely  the  -ame 
relief;  and  it  would  produce  inextricable 
confusion,  if  the  plaintiff  were  allowed  to 
(1,,  what   was  attempted  here." 

In  Williams  v.  Jackson.  L07  I'.  S.  478, 
27  L.  Ed.  .">29.  the  holder  of  a  debt  secured 
by  a  deed  of  trust  filed  a  hill,  the  main 
purpose  of  which  was  t"  sit  aside  a  deed 
of  release  alleged  to  have  been  negli 
gently  executed  bv  'he  trustee,  and  to 
satisfy  the  plaintiff's  debt  oul  of  the  land. 
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Bills  praying1  alternative  relief  are  also  sometimes  termed  bills  with  a 
-double  aspect.90 

(4)  Charging  Part  of  Bill  Not  Essential  under  Present  Equity  Rules. — Under 
tbe  present  rules  of  equity  practice,  the  plaintiff,  at  his  discretion,  may  omit  from 
the  bill  what  is  commonly  called  the  charging  part  of  the  bill,  setting  forth  the 
matters  or  excuses  which  the  defendant  is  supposed  to  intend  to  set  up  by  way 
of    defense    to    the    bill.91 

I  5  )  Prayer  for  Relief — (a)  In  General. — A  bill  in  equity  should  contain  a 
prayer  for  "relief,92  adapted  to  the  circumstances  of  the  case.93  Such  prayer  for 
relief  may,  and  usually  does,  ask  for  specific  relief,  and  also  pray  for  general 
relief;  that  is,  for  such  other  and  further  relief  as  the  nature  of  the  case  may 
require  and  as  may  seem  meet  to  the  court.94 

(b)  Effect  of  Prayer  for  General  Relief. — There  is  no  doubt  but  that,  under 
the  general  prayer,  in  a  bill  in  equity,  for  general  relief,  ether  relief  may  be  granted 
than  that  which  is  particularly  prayed  for,  provided  such  relief  is  agreeable  to  the 
case  made  by  the  bill.95      The  court  under   such  general   prayer  for  relief  will 


The  court  in  holding  that  the  complainant 
was  not  entitled  to  a  decree  for  the  pay- 
ment of  the  debt  by  the  trustee  person- 
ally, said:  "The  main  purpose  of  the  bill 
is  to  set  aside  the  deed  of  release  and  to 
satisfy  the  plaintiff's  debt  out  of  the  land. 
The  attempt  to  charge  Stickney  with  the 
amount  of  that  debt,  by  reason  of  his  neg- 
ligence in  executing  the  release,  is  wholly 
inconsistent  with  this.  The  one  treats  the 
release  as  void;  the  other  assumes  that 
it  is  valid.  In  the  one  view,  Stickney  is 
made  a  party  in  his  capacity  of  trustee 
only;  in  the  other,  it  is  sought  to  charge 
him  personally.  The  joinder  of  claim  so 
distinct  in  character  and  in  relief  is  un- 
precedented and  inconvenient.  Shields  v. 
Barrow,  17  How.  129,  130,  144,  15  L.  Ed. 
158;  Walker  v.  Powers,  104  U.  S.  245,  26 
L.  Ed.  ::.'9." 

90.  Prayer    for    alternative    relief. — See 
post,     "Prayer     for     Alternative     Relief," 
VIII,    B.    2^  b,    (5).    (c). 

91.  Omission  of  charging  part  of  bill 
under  equity  rule  19. — Southern  Pac.  R. 
Co.  V.  United  States,  168  U.  S.  1,  42  L. 
Ed.  355. 

92.  Necessity  for  prayer  for  relief. — 
Livingston  v.  Story,  9  Pet.  632,  9  L.  Ed. 
255. 

93.  Should  pray  relief  adapted  to  cir- 
cumstances of  case. — Livingston  v.   Story, 

i.  632,  9   I..  Ed.  255. 

94.  Prayer  for  specific  and  for  general 
relief. — Under  the  present  rules  of  equity 
practice  it  is  expressly  provided  that  "the 
prayer  of  the  bill  shall  ask  the  special 
relief  to  which  the  plaintiff  supposes  him- 
self entitled,  and  shall  also  contain  a 
prayer  for  general  relief;  and  if  an  injunc- 
tion, or  a  writ  of  ne  exeat  regno,  or  any 
other  special  order,  pending  the  suit,  is 
required,  it  shall  also  be  specifically  asked 
for."      K nle    21    of    Ru\<-    of    Practice    in 

1  uity.      See   the   titles    INJUNCTION'S; 
Nl  \T. 

instances   of  bills   containing   pray- 
ers for  special  and   for  general   relief,  see 
following    cases:      Boor    v.    Chiles,    8 
Pet.  532,  8   I.    Ed.  in:;  i;   English  v.   Foxall, 

2  Pet.  595.  7  L-  Ed.  531:  Walden  v.  Bodley, 


14  Pet.  156,  10  L.  Ed.  398;  Tayloe  v.  Mer- 
chants' Fire  Ins.  Co.,  9  How.  390,  13  L 
Ed.  1S7;  Mitchell  v.  Moore.  95  U.  S.  587, 
24  L.  Ed.  492;  Sage  v.  Central  R.  Co.,  99 
U.  S.  334,  25  L  Ed.  394;  Graffam  v.  Bur- 
gess, 117  U.  S.  180,  29  L  Ed.  839;  Jones  v. 
Van  Doren,  130  U.  S.  684,  32  L  Ed.  1077; 
Gormley  v.  Clark.  134  U.  S.  338,  33  L.  Ed. 
909;  Tyler  v.  Savage,  143  U.  S.  79,  36  L. 
Ed.  82;  Hopkins  v.  Grimshaw,  165  U.  S. 
342,  41  L  Ed.  739;  United  States  v.  Ten- 
nessee, etc.,  R.  Co.,  176  U.  S.  242,  44  L 
Ed.  452;  Lockhart  v.  Leeds,  195  U.  S 
427,  49   L.  Ed.  263. 

As  to  the  form,  requisites  and  sufficiency 
of  prayers  for  relief  in  particular  instances. 
see  the  appropriate  titles  relating  to  suit 
for  equitable  relief. 

95.  Grant  of  other  relief  than  that  par 
ticularly  prayed  for. — English  v.  Foxall.  : 
Pet.  595,  7  L-  Ed.  531;  Watts  v.  Waddle 
6  Pet.  389,  8  L  Ed.  437;  Holt  v.  Rogers, 
8  Pet.  420,  8  L  Ed.  995;  Boon  v.  Chiles. 
8  Pet.  532,  8  L.  Ed.  1034;  Walden  v.  Rod- 
ley,  14  Pet.  156.  10  L.  Ed.  398;  Hobson  v. 
McArthur,  16  Pet.  182,  10  L.  Ed.  930;  Tay- 
loe v.  Merchants'  Fire  Ins.  Co.,  9  How. 
390,  13  L-  Ed.  187;  Stevens  z:  Gladding. 
17  How.  447,  15  L-  Ed.  155;  Texas  v.  Har- 
dening, in  Wall.  68,  19  L.  Ed.  839;  Mitch- 
ell v.  Moore.  95  U.  S.  587.  24  L  Ed. 
492;  Haymond  v.  National  Bank,  96  U.  S. 
611,  24  L-  Ed.  855;  Sage  v.  Central  R.  Co., 
99  U.  S.  334,  25  L.  Ed.  394;  Jones  v.  Van 
Doren.  130  U.  S.  684,  32  L  Ed.  1077; 
Gormley  v.  Clark,  134  U.  S.  338,  3::  L-  I'M. 
909;  Tyler  v.  Savage,  143  U.  S.  79.  36  L 
Ed.  82;  Kent  v.  Lake  Superior,  etc.,  Co., 
in  U.  S.  75,  36  L  Ed.  352;  Cates  v. 
Allen,  149  U.  S.  151.  37  L  Ed.  804;  Hop- 
kins V.  Grimshaw.   L65   I".  S.  342,    II   L.  Ed. 

I;    Lockhart  v.  Leeds,  195  U.  S.  427.  49 
L    I'M-   263. 

Under  a  prayer  for  general  relief,  the 
court  can  decree  for  an  account  of  profits. 
This  right  is  incident  to  the  righl  to  an 
in  junction  in  copy  and  patent  right  cases. 
Stevens  v.  Gladding,  17  How.  117,  15  L. 
Ed.  155. 

"This  court  has  held,  in  Walt-  v.  Wad- 
dle.   6    Pet.   389.    8    L.    Ed.   437.    that    where 
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grant  such  relief  and  such  only  as  the  case  stated  in  the  bill  and  sustained  by  the 
proofs  will  justify.96     According  to  some  decisions  it  would  seem  that  where  the 


the  bill  states  a  case  proper  for  an  ac- 
count, one  may  be  ordered  under  the 
prayer  for  general  relief.  See,  also,  Eng- 
lish v.  Foxall.  2  Pet.  595,  612,  7  L.  Ed.  531; 
Walden  v.  Bodley,  n  Pet.  156.  10  L.  Ed. 
398;  Hobson  v.  Mc Arthur,  16  Pet.  182, 
195.  l(i  L.  Ed.  930;  Tayloe  v.  Merchants' 
Fire  Ins.  Co.,  9  How.  390.  405,  13  L.  Ed. 
187."  Stevens  v.  Gladding,  17  How.  447.  15 
L.  Ed.  155. 

"Although  there  is  no  specific  prayer  in 
the  bill,  to  be  paid  the  rents  and  profits, 
yet  the  court  think  that,  under  the  general 
prayer,  this  relief  may  be  granted.  Under 
this  prayer,  only  relief  may  be  given  for 
which  the  basis  is  laid  in  the  bill."  Watts 
V.  Waddle,  6  Pet.  389,  8  L-  Ed.  437. 

Where  the  allegations  of  a  bill  charg- 
ing a  breach  of  trust,  and  praying  for  an 
account  by  the  trustee,  the  payment  of 
the  amount  found  due,  his  removal,  and 
general  relief,  are  sustained  by  the  proofs, 
held,  that  the  appointment  of  a  new  trus- 
tee, and  the  decree  for  the  payment  to 
him  of  the  principal  of  the  fund,  is  neces- 
-ar}r  to  carry  into  full  effect  an  order  for 
the  removal  of  the  old  trustee.  Mitchell 
V.  Moore,  95  U.  S.  587,  24  L.  Ed.  492. 

In  the  mortgage  of  a  railroad  it  was 
covenanted  and  agreed  by  all  the  parties 
thereto  that  in  case  of  a  foreclosure  sale 
of  the  mortgaged  property  under  a  de- 
cree, the  trustee  named  in  the  mortgage 
should,  on  the  written  request  of  the 
holders  of  a  majority  of  the  then  out- 
standing bonds  thereby  secured,  purchase 
the  propertv  at  such  sale  for  the  use  and 
benefit  of  the  holders  of  such  bonds,  and 
that  the  right  and  title  thereto  should 
vest  in  him,  no  holder  to  have  any  claim 
to  the  proceeds  except  his  pro  rata  share 
thereof,  as  represented  in  a  new  company 
or  corporation,  to  be  formed  for  their  use 
and  benefit;  and  that  the  trustee  might 
take  such  lawful  measures  to  organize  a 
new  company  for  their  benefit,  upon  such 
terms,  conditions,  and  limitations  as  the 
holders  of  a  majority  of  the  bonds  should 
in  writing  request  or  direct,  and  he  should 
thereupon  reconvey  the  premises  so  pur- 
chased to  such  new  company.  On  default 
of  payment  a  suit  was  brought  by  the  trus- 
tee against  the  mortgagor  and  subsequent 
mortgagees,  praying  for  a  foreclosure  of 
first  mortgage  and  for  general  reli 
vas  held  that  though  the  specific  relief 
sought  was  a  strict  foreclosure,  a  decree 
for  a  sale  of  the  property  and  for  the  en- 
forcement of  the  agreement  contained 
the  deed  was,  under  the  praver  for  general 
relief,  appropriate.  Sage  v.  Central  R.  Co., 
99  U.  S.  334.  25  L.  Ed.  394.  Sre  the  title 
MORTGA  G  R  S  AND  DEEDS  ( >  F 
TRUST. 

In  Jones  v.  Van    Don  n.    130   U.    S. 
32  L-  Ed.  Ki77.  a  bill  was  filed  by  a 
against  two  defendants,  one  of  whom  had 


obtained    a    conveyance    of   the    plaintiff's 

dower  interest  by  fraud,  and  the  other 
defendant  had  taken  a  mortg  the 

first  defendant,  having  notice  of  the  fraud, 
and  had  foreclosed   the   mortga  -ale 

of  the  property.      A   part   of   thi  rty 

had  been  conveyed  to  bona  fide  purchasers 
and  part  had  been  sold  to  the  mortgagee. 
The   bill  prayed  for  an  account.  that 

the  plaintiff  on  payment  of  such  sums  as 
the  court  might  direct  should  be  adjudged 
to  be  entitled  to  redemption  and  a  recon- 
veyance of  the  land  held  by  the  mort- 
gagee, and  for  such  other  or  different  re- 
lief as  the  nature  of  the  case  might  re- 
quire and  as  might  be  agreeable  to  equity. 
It  was  held  that  though  the  general  object 
of  the  bill  being  to  secure  to  the  plaintiff 
the  dower  interest  of  which  she  had  been 
defrauded,  yet,  the  bill  containing  a  prayer 
for  general  relief,  the  court  might  decree 
such  relief  as  the  facts  stated  in  the  bill 
justified. 

"It  is  true  that  the  prayer  of  the  bill, 
being  apparently  drawn  upon  the  supp 
tion  that  the  plaintiff  might  be  held  bound 
by  the  mortgage,  is  chiefly  directed  to- 
wards securing  a  right  to  redeem.  Iv  that 
aspect  of  the  case,  she  propertly  offered 
to  redeem  the  whole  property,  by  payin  * 
off  the  whole  mortgage,  because  she  could 
not,  unless  at  the  election  of  the  mort- 
gagee, redeem  bv  paying  less.  Collin-  v. 
Riggs.  14  Wall.  491,  20  L.  Ed.  723;  McCabe 
v.  Bellows,  7  Gray  148.  But  the  general 
object  of  the  bill  is  to  secure  to  the  plain- 
tiff the  dower  interest  of  which  she  has 
been  defrauded,  and  the  bill  contains 
prayer  for  general  relief.  This  is  suffi- 
cient to  enable  a  court  of  equity  to  decree 
such  relief  as  the  facts  stated  in  the  bill 
justify.  English  v.  Foxall.  2  Pet.  595,  7 
L.  Ed.  531;  Tayloe  v.  Merchants'  Fire 
Ins.  Co.,  9  How.  :  90.  13  L-  Ed.  187;  Texas 
v.  Hardenberg.  10. Wall.  68,  19  L.  Ed  839" 
Jones  v.  Van  Doren,  130  U.  S.  684,  32  L- 
Ed.    L077. 

As   to  the  recovery  of  damage  under   i 
prayer    for    general    relief,    see    the    ; 
DAMAGES,  ante.  p.  157. 

96.   Relief  must  be  justified  by  case  made 
by   bill   and   sustained   by   proofs. —  Taj 
v.  Merchants'  Fire  In-.  Co  ,9    i  ] 
F.  Ed.  187;  Texas  v.  Hardenberg,  10  Wall. 
19    I..    Ed.  McArthur, 

10    F.    Ed.   9  0 
Jenks,    :.'    Pet.   216     :    F.    Ed.    102;    Kenl 

'.. .  i  1 1  U.  S  6  L. 

\l!en    v.    Pullman'  lace    Car 

Co.,  139  U  F.  Ed.  303;   1 : 

v.  Grimshaw,  165  U.  S       I       11    F.   1 

F.    Ed. 
\  -  .•  preceding 

text. 

■•ft    is    ui  lief 

can  be   granted   under   tl  ral   pra 
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bill  pravs  both  general  and  specific  relief,  the  general  prayer  will  entitle  com- 
plainant only  to  such  relief  as  may  not  be  inconsistent  with  the  specific  relief 
for  which  he  asks.97  According  to  other  and  later  decisions,  however,  it  is  held 
that  where  all  the  facts  are  stated  in  the  bill  it  is  no  reason  for  denying  relief 
under  a  general  prayer  because  it  may  differ  from  the  theory  of  the  law  upon 
which  the  special  prayer  for  relief  is  based,  where  both  prayers  are  based  upon 
the  same  facts  clearly  set  forth  in  the  bill.98 

(c)  Prayer  for  Alternative  Relief. — It  is  a  well-settled  rule  that  the  com- 
plainant, if  not  certain  as  to  the  specific  relief  to  which  he  is  entitled,  may  frame 
his  prayer  in  the  alternative,  so  that  if  one  kind  of  relief  is  denied  another  may 
be  granted;99  the  relief,  of  each  kind,  being  consistent  with   the  case  made  by 


made  by  the  bill."     Texas  V.   Hardenberg, 
10  Wall.  68,  19  L.  Ed.  839 

In  Holt  v.  Rogers,  8  Pet.  420,  8  L.  Ed. 
995,  R.  executed  a  bond  to  D.  conditioned 
that  it  would  make  him  a  fair  and  indis- 
putable title  to  a  certain  contract  of  land 
on  or  before  a  certain  date,  and  if  no  con- 
veyance was  then  made  that  R.  would 
stand  indebted  to  D.  in  a  certain  sum  .of 
money,  being  the  sum  acknowledged  to 
be  paid  to  R.  at  the  time  of  the  contract. 
Upon  a  bill  for  specific  performance  of 
this  contract  the  court  held  that  "the  bill 
contains  no  alternative  prayer  for  a  re- 
turn of  the  £45.  if  specific  performance 
should  not  be  decreed;  and,  under  the 
circumstances,  we  are  of  opinion  that  it 
ought  not  to  be  decreed,  under  this  bill, 
upon  the  prayer  for  general  relief,  it  not 
being  a  case   specially   made  by   the   bill." 

In  Cates  v.  Allen,  149  U.  S.  451,  37  L, 
Ed.  804,  which  was  a  bill  to  set  a~ide  and 
vacate  an  assignment  for  the  benefit  of 
creditors  as  being  a  fraudulent  convey- 
ance, it  was  suggested  that  such  bill  might 
be  sustained  "under  the  prayer  for  general 
relief  as  brought  for  the  administration  of 
the  assets  under  the  assignment.  It  was 
held,  however,  that  such  relief  would  not 
be  agreeable  to  the  case  made  by  the  bill, 
which  was  directed  to  the  setting  aside 
of  that  instrument.  See,  generally,  the 
title  FRAUDULENT  AND  VOLUN- 
TARY CONVEYANCES. 

In  Mackall  v.  Casilear.  137  U.  S.  556.  34 
L.  Ed.  776,  it  was  held  that  the  averments 
in  the  bill  were  not  such  as  would  entitle 
complainant  to  resort  to  the  prayer  for 
general  relief,  to  set  aside  a  deed  by  rea- 
-on  of  the  want   of  acknowledgment. 

97.  Rule  that  relief  must  not  be  incon- 
sistent with  specific  relief  prayed  for. — 
Boon  v.  Chiles,  8  Pet.  532,  8  L.  Ed.  1034. 

98.  Relief  not  to  be  refused  because 
asked  upon  different  theory  from  that  of 
special  prayer. — Lockhart  v.  Leeds,  195  Q. 
S    427,  49  L.  Ed.  263. 

Under  the  general  prayer  for  relief,  the 
court     often     extends     relief     beyond     the 

ecific  prayer,  and  not  exactly  in  accord- 
ance with  it  Walden  v.  Bodley.  14  Pet. 
156,   10  L.   Ed.  398. 

••There  is  nothing  in  the  intricacj  ol 
equity  pleading  that  prevents  the  plain- 
tiff from  obtaining  the  relief  under  the 
general    prayer,    to   which    he   may  be    en- 


titled upon  the  facts  plainly  stated  in  the 
bill.  There  is  no  reason  for  denying  his 
right  to  relief,  if  the  plaintiff  is  other- 
wise entitled  to  it,  simply  because  it  is 
asked  under  the  prayer  for  general  relief 
and  upon  a  somewhat  different  theory 
from  that  which  is  advanced  under  one 
of  the  special  prayers.  The  cases  of  Eng- 
lish v.  Foxall,  2  Pet.  595,  7  L.  Ed.  531; 
Boone  v.  Chiles,  10  Pet.  177.  9  L.  Ed.  383; 
Hobson  v.  McArthur,  16  Pet.  182.  10  L. 
Ed.  930;  Haymond  v.  National  Bank.  96 
U.  S.  611.  24  L-  Ed.  855;  Georgia  v.  Stan- 
ton. 6  Wall.  50,  18  L.  Ed.  721,  are  not 
opposed  to  the  views  just  stated.  We 
agree  that  the  relief  granted  under  the 
prayer  for  general  relief  must  be  agree- 
able to  the  case  made  by  the  bill,  and  that 
in  substance  is  what  is  held  by  the  above 
cases."  Lockhart  v.  Leeds.  195  U.  S.  427, 
49  L.   Ed.  263. 

Grant  of  relief  against  admissions  in  bill. 
— In  Fin  ley  v.  Lynn,  6  Cranch  238,  3  L. 
Ed.  211.  it  was  held  that  the  complainant, 
under  a  prayer  for  general  relief,  might 
have  relief  even  against  the  admissions  in 
his  bill. 

Decree  for  specific  performance  under 
general  prayer  m  opposition  to  specific 
prayer  to  set  aside  contract. — In  Hepburn 
v.  Dunlop.  1  Wheat.  179.  4  L.  Ed.  65,  the 
court  said:  "It  is  supposed  to  be  unrea- 
sonable, to  compel  a  specific  performance 
under  the  general  prayer  for  relief,  in 
opposition  to  the  specific  prayer  that  the 
contract  may  be  set  aside.  To  this  objec- 
tion, it  may  well  be  answered,  that  if  it 
be  improper  to  rescind,  or  to  modify, 
the  contract,  nothing  remains  to  be  done, 
under  the  general  prayer,  but  to  dismiss 
the  bill,  or  to  decree  an  execution  of  the 
contract.  But  as  the  former  cannot  be 
presumed  to  be  the  object  of  the  general 
prayer,  it  would  seem  to  follow  that  an 
execution  of  the  contract  was  intended  to 
be  asked  for,  in  case  the  specific  relief 
should  be  denied." 

99.  Plaintiff  may  frame  prayer  in  alter- 
native— Reason  for  so  doing. — Hardin  v. 
Bovd,  113  U.  S.  756.  28  L.  Ed.  1141;  Graf- 
frm  v.  Burgess,  117  U.  S.  180,  29  L.  Ed. 
839.  And  see  Holt  v.  Rogers,  8  Pet.  420. 
8  L.   Ed.  995. 

In  Hardin  v.  Boyd,  113  U.  S.  756,  28 
L.  Ed  1141.  which  was  originally  a  bill 
in    equity    to    set    aside    a    conveyance    of 
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the  bill.1 

I  6)  Prayer  for  Process. — The  prayer  for  process  is  one  of  the  component 
parts  of  the  structure  of  a  bill,  and  its  purpose  is  to  compel  the  defendant  to 
appear  and  abide  the  determination  of  the  court  on  the  subject  matter  of  the 
proceeding.2 

c.  Verification. — As  to  the  necessity,  manner  and  sufficiency  of  verifying 
particular  bills,  accompanying  affidavits,  etc.,  see  the   specific  titles.3 

Verified  Bill  as  Evidence.— It  has  been  held  that  when  a  bill  in  equity  is 
sworn  to  by  the  party,  it  is  competent  evidence  against  him  in  another  suit 
as  a  solemn  admission  by  him  of  the  truth  of  the  facts  stated.4 

d.  Filing.— Generally,  as  to  time  and  manner  of  filing  bills  in  equity,  see 
the  titles  Filing  Pleadings  and  Papers;  Rules  of  Court. 

Necessity  for  Leave  to  File.— Though  there  is  no  general  rule  of  court 
in  regard  to  the  matter,  yet  where  the  party  desires  to  file  a  bill  in  original  ju- 
risdiction in  equity,  it  has  been  usual  to  hear  a  motion  in  his  behalf  for  leave  to 
do  so.  This  motion,  except  in  peculiar  circumstances,  is  heard  only  on  the 
part  of  the  complainant.5 

e.  Objections  to  Bill. — As  to  manner  of  raising  objections  to  bill    see  nost 
"In  General."   VIII,  C.   1.  "  F      ' 

As  to  dismissal  of  bill  for  defects  therein,  see  the  title  Dismissal,  Discon- 
tinuance and  Nonsuit,  ante,  p.  356. 

f.  Amendment  of  Bill.— In  General. — Generally,  as  to  the  amendment  of 
bills  in  equity,  the  particulars  in  which  they  are  amendable,  procedure  to  amend, 
effect  of  amendment,  etc.,  see  the  title  Amendments,  vol.  1,  p.  288. 


land,  and  as  subsequently  amended  below, 
was  in  the  alternative  for  payment  of  the 
purchase  money  and  to  make  it  a  lien  on 
the  land,  the  court  held  that  under  the 
liberal  rules  of  chancery  practice  now 
obtaining,  there  was  no  sound  reason  why 
the  original  bill  in  the  case  might  not  have 
been  framed  with  a  prayer  for  the  can- 
cellation of  a  contract  upon  grounds  of 
fraud,  and  an  account  between  the  par- 
ties, and,  in  the  alternative,  for  a  decree 
which,  without  disturbing  the  contract, 
would  give  a  lien  on  the  lands  for  unpaid 
purchase  money.  The  matters  in  question 
arose  out  of  one  transaction,  and  were  so 
directly  connected  with  each  other,  that 
they  could  well  have  been  incorporated  in 
one  suit  involving  the  determination  of 
the  rights  of  the  parties  with  respect  to 
the  lands.  It  was  further  held,  that  the 
amendment  had  no  other  effect  than  to 
make  the  bill  read  just  as  it  might  have 
been  originally  prepared  consistently  with 
the  established  rules  of  equitv  practice. 
It  suggested  no  change  or  modification  of 
its  allegations,  and  in  no  just  sense  made 
a  new  case.  See.  generally,  the  title 
AMENDMENTS,  vol.  1,  p.  296. 

1.  Relief  to  be  consistent  with  case 
made  by  bill. — Hardin  v.  Boyd,  113  U.  S. 
756,  28  L.  Ed.  1141.  And  see  cases  cited 
ante,  "Effect  of  Prayer  for  General  Re- 
lief." VIII.  B.  2,  b.  (5),  (b). 

Bills  seeking  eauitable,  or  in  alternative, 
legal  relief. — Tn  Cherokee  Nation  v.  South- 
ern Kansas  R.  Co..  135  U.  S.  641,  34  L. 
Ed.  295,  the  plaintiff  in  his  bill  sought  a 
decree  setting  aside  and  vacating  an  award 
of  damages  made  by  referees,  and  per- 
petually   enjoining    the    railway    company 


from  locating,  operating  and  maintaining 
a  railroad,  telegraph  and  telephone  line 
through  its  territory,  such  relief  being  un- 
questionably of  an  equitable  nature. 
With  this  cause  of  action,  however,  the 
plaintiff  united  the  prayer  that  if  an  in- 
junction were  refused,  it  might  be  awarded 
full,  just  and  adequate  compensation  for 
the  lands  proposed  to  be  taken  by  the  rail- 
way company,  and  for  the  rights,  ease- 
ments and  franchises  assumed  to  be 
granted  to  it  by  congress.  The  latter  was 
held  to  be  a  legal,  as  distinguished  from 
an  equitable,  cause  of  action,  and  it  was 
held  that  the  two  could  not  be  joined  in  the 
same  suit  in  a  court  of  the  United  States. 
See,  generally,  the  title  ACTION'S,  vol. 
1.  p.  112.  And  see  ante,  "Preservation  of 
Distinction  between  Law  and  Equitv  in 
Federal   Courts,"   III.  C. 

2.  Prayer   for  process. — Butterworth 
Hill,   114    U.    S.   128.   29   L.    Ed.    119.   citing 
Story.    Eo.    PI..   §   44.      See.   generally,   the 
title   SUMMONS  AXD  PROCESS. 

3.  See.  however.  Gaines  v.  Relf.  12  How. 
4  72.  13  L.  Ed.  1071.  in  which  the  court 
said:  "An  answer  in  chancery,  put  in 
under  oath,  is  receivable  against  the  party 
who  swear-  to  it:  bul  that  th«  narrative 
part  of  the  bill  in  canity,  or  a  declaration 
at  common  law  can  be  used  in  another 
suit  against  the  plaintiff  in  the  first,  has 
never  been  derided.  The  revet  re- 
peatedly  been." 

4.  Admissibility  of  sworn  bill  as  evi- 
dence in  another  suit.  1  Alli<.  115 
U.  S.  36?,.  29  I.  Ed  393.  See,  generally, 
the  title  PLEADING. 

5.  Motion  for  leave  to  file. — Georgia  v. 
Grant,   6    Wall.    2  11.    IS   L.    Ed.   848. 
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Nature  of  Amended  Bill. — An  amended  bill  is  esteemed  a  part  of  the  orig- 
inal bill  and  a  continuation  of  the  suit.0 

Service  of  Copy  of  Amendment  upon  Defendant. — In  the  English  prac- 
tice the  complainant  is  required  to  serve  a  copy  of  the  amendment  upon  the 
solicitor  of  the  defendant,  but  this,  it  is  believed,  is  rarely  if  ever  done  in  the 
courts  of  the  states,  unless  required  by  an  established  rule  of  practice  or  a  spe- 
cial order  in  the  case.  In  the  courts  of  the  United  States  the  subject  is  regulated 
by  tbe  28th  Rule  of  Equity  Practice." 

Right  to  Answer  Anew. — The  general  rule  is  that  an  amendment  of  the 
bill  gives  the  defendant  the  right  to  answer  as  if  he  had  not  answered  before.8 

New  Process  Unnecessary. — New  process  is  not  necessary  upon  an  amended 
bill  as  to  defendants  who  are  already  before  the  court.  Being  in  court  they  are 
bound  to  take  notice  of  the  filing  of  such  bills  as  of  any  other  proceeding  in  the 
case.9 

3.  Supplemental  Bills. — When  Proper. — A  supplemental  bill  is  properly 
filed  for  matters  happening  after  the  filing  of  the  bill,  and  is  designed  to  supply 
some  defect  in  the  structure  of  the  original  bill,10  which  could  not  be  remedied 


6.  A  part  of  original  bill. — French  v. 
Hay,  22  Wall.  231,  238,  22  L-   Ed.  799. 

7.  Service  of  copy  of  amendment. — 
French  v.  Hay,  22  Wall.  231,  238,  :2:1  L- 
Ed.    799. 

8.  Right  to  answer  anew. — French  v. 
Hay,  22  Wall.  231,  238,  22  L.   Ed.  799. 

9.  New  process  unnecessary. — French  v. 
Hay.  22  Wall.  231,  238.  22  L.  Ed.  799. 
See,  generally,  the  title  SUMMONS  AND 
PROCESS. 

10.  When  supplemental  bill  proper. — 
Kennedy  v.  Bank,  8  How.  586,  12  L.  Ed. 
1209;  Jenkins  v.  International  Bank,  127 
U.  S.  484,  32  L.  Ed.  189.  And  see  Whit- 
ing v.  Bank,  13  Pet.  6,  10  L.  Ed.  33. 

"A  supplemental  bill  may  likewise  be 
added  if  any  event  has  happened  which 
requires  it."  Per  Marshall,  C.  J.,  in  Bank 
V.  Ritchie,  8  Pet.  128,  8  L.   Ed.  890. 

In  Jenkins  v.  International  Bank,  127 
U.  S.  484,  32  L.  Ed.  189,  a  bill  was  filed 
by  the  International  Bank  against  one 
Walker  to  foreclose  and  sell  certain  col- 
lateral securities  which  had  been  pledged 
by  him  to  the  bank  to  secure  the  payment 
of  certain  notes.  Walker  answered,  de- 
fending on  the  ground  that  usurious  in- 
terest entered  into  and  formed  a  part  of 
the  alleged  indebtedness.  Walker  after- 
wards became  bankrupt  and  his  assignee 
appeared  in  the  suit.  Several  years  after 
the  assignee  had  been  appointed,  a  sup- 
plemental bill  was  died  by  the  bank  sel 
ting  up  the  proceedings,  pleadings  and  de- 
cree in  another  suit  between  Walker  and 
the  bank,  rendered  during  the  pendency  "f 
the  suit  upon  the  original  bill,  as  a  former 
adjudication,  and  a  bar  to  any  further  pro- 
ceedings  by  tin-  assignee,  for  an  account 
under  his  ero^s  bill,  ami  as  a  conclusive 
adjudication  of  the  :. mount  due  the  bank 
upon  the  evidence  of  indebtedness  set  out 
in  ii  original  bill.  It  was  contended  by 
thi  plaintiff  in  error  that  effect  should  not 
have    !>•  en    to    such    decree    in    the 

Other  snit  as  set  up  in  the  supplemental 
bill  filed  more  than  two  years  after  the 
time   when   the  assigt  cceeded   to 


title  of  the  bankrupt.  This  contention! 
was  based  upon  the  proposition  that  the 
filing  of  such  supplemental  bill  was  the 
commencement  of  a  new  suit  against  the 
assignee  in  bankruptcy,  by  a  person  claim- 
ing an  adverse  interest  touching  rights 
of  property  vested  in  him,  and  was  within 
the  limitation  prescribed  by  §  5057  of  the 
United  States  Revised  Statutes  relating  to 
such  suits.  The  supreme  court,  however, 
in  holding  that  there  was  no  error  in 
the  proceedings  below,  said:  "It  is  argued 
on  behalf  of  the  plaintiff  in  error  that  the 
supplemental  bill  set  out,  and  sought  a 
recovery  upon,  a  cause  of  action  distinct 
from  that  stated  in  the  original  bill.  The 
original  bill  prayed  for  a  decree  against 
Walker  upon  his  notes  held  by  the  bank, 
and  for  the  satisfaction  thereof  a  sale  of 
the  property  held  as  security  therefor. 
During  the  pendency  of  that  bill  precisely 
the  same  matters  were  put  in  issue  in  the 
Wilshire  suit  between  Walker  and  the 
bank,  and  in  that  suit  a  decree  was  ren- 
dered finding  the  amount  due.  That  decree 
in  the  Wilshire  suit  stands  unreversed, 
and  operates  as  an  estoppel  by  way  of  res 
adjudicata  between  the  parties.  By  way 
of  proof  or  in  pleading,  it  would  be  good 
as  a  bar  in  any  subsequent  suit  between 
the  same  parties  upon  the  same  issues. 
Having  been  rendered  after  the  institution 
of  the  present  suit,  it  was  competent  for 
the  complainant  to  bring  it  forward  by  a 
supplemental  bill  as  conclusive  evidence 
of  the  amount  due  for  which  it  was  en- 
titled to  take  a  decree,  and  as  a  complete 
answer  to  the  defense  set  up  by  the 
plaintiff  in  error  as  the  assignee  of  the 
bankrupt  to  the  relief  prayed  for  in  the 
original  bill,  and  to  the  relief  sought  by 
the  cross  bill.  It  was  strictly  new  matter 
arising  after  tin-  filing  of  the'  bill,  properly 
set  up  by  way  of  supplemental  bill,  in 
supporl  of  the  relief  originally  prayed  for. 
It  could  in  no  sense  be  considered  as  a 
new  cause  of  actii  >n." 

"A  supplemental  bill  may  also  be   filed, 
as  well  after  as  before  a  decree;  and   tin 
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by  an  amendment.11  A  supplemental  bill  is  a  mere  adjunct  to  the  original 
bill,12  and  the  matters  set  up  by  it  should  be  connected  with  the  original  bill,13 
and  in  support  of  the  relief  originally  prayed  for.14 

To  Be  Filed  on  Leave.— A  "supplemental  bill  is  filed  on  leave.16 
Necessity   for    New    Process.— Upon    a    supplemental    bill    in    chancery,    a 
subpoena  is  not  required  unless  new  parties  are  made.     A  rule  upon  parties  al- 
ready  seryed   to  answer  the   supplemental  bill   i>    sufficient.16 

C.  Pleadings  in  Defense— 1.  Ix  Gem-ral.— General  Principles  Deter- 
mining Propriety  of  Various  Modes  of  Defense.— In  determining  whether 
a  bill  in  equity  contains  any  ground  for  relief,  or  what  is  called  in  the  language 
of  the  courts,  "equity,"  the  inquiry  is,  has  the  complainant  set  forth  a  cause  of 
action  in  his  bill?  has  he  ayerred  any  matter,  which,  if  true,  entitles  him  to  the 
relief  prayed  for,  or  any  relief?  or  set  it  forth  in  the  manner  required  by  the  rules 
of  equity?17     If  he  has.  the  respondent  must  plead  some  new  matter  in  avoid- 

Omaha  &  Southwestern  Railroad  Co.. 
20  Nebraska  276."  Johns  v.  Wilson,  180 
U.   S.  440.  45   L.   Ed.   613. 

13.  Dismissal   of  bill   setting  up  matter 

unconnected    with    the    original    bill [n 

Minnesota  Co.  v.  St.  Paul  Co.,  6  Wall.  742. 
18  L.  Ed.  856,  it  was  held  that  the  supple- 
mental bill  was  properly  dismissed  as  re- 
lating to  matters  not  in  their  nature  sup- 
plemental, as  such  matters  could  have  no 
possible  connection  with  the  original  bill 
or  decree  of  which  it  was  claimed  as  sup- 
plemental. 

14.  In  support  of  relief  originally  prayed 
fcr. — Jenkins  -•.  International  Bank,  127 
U.  S-  484.  32  L.  Ed.    !• 

15.  Filed  en  leave. — Kennedy  v.  Bank.  S 
How.  586,  12  L.  Ed.  12U9.  See.  generally, 
the  title  FILING  PLEADINGS  AND 
PAPERS. 

16.  Necessity  of  issuance  of  subpoena. — 
"The    fact    that    process    of    subpeena    was 
not   issued   upon    the    supplemental   bill    is 
of  no  consequence.     Such   process  is  only 
necessary  where   new   parties  are  brought 
in.      The   supplemental   bill   is   a   mere   ad- 
junct to   the   original   bill    and.    where    the 
parties     have     already     been      served, 
further  subpeena  for  them  is  required.      In 
this     case,     the     company     was     ruled     to 
answer;   and   the   new   parties  appeared   bj 
counsel,  and  both  demurred  anil  answered. 
The    fact    that    leave    was    granted    upon 
motion    of    counsel    to    issue    a     subpoena 
against    the    company    some    months 
its    default    had    been    entered,    does    n « •  t 
alter   the   case.      Nothing   appears   to   have 
been    done    upon     the     leave,    and    it     v. 
probablv    asked    inadvertently."      Shaw    :■. 
Bill.  95  U.  S.   10,  'M   L   Ed.  333. 

See,  however.  French  v.  Hay,  22  Wall. 
231,  52    L.    Ed     799,   in    whi<  h    it      ■ 

held    that    new    process    :-    necessary,   un- 
less  waived,  upon  a  supplemental  hill  and 
a   hill  of  revivor.     See.   gei  erally,  the  title 
fS    \X1)   PR(  >CESS. 

17.  Method    of    defense    as    decendent 
upon  existence  of  equity  in   the  bill.      I 
Baldwin,     I.,    dissenting,    in     Harrison 
Nixon,  9  Pet    is::.  '.>.  I 

"Allegations  of   F  titling  Complain, 

ant  to    Relief,"  VIII,   1'..    I,  b,   (3). 


bill,  if  after  a  decree,  may  be  either  in  aid 
of  the  decree,  that  it  may  be  carried  fully 
into  execution:  or  that  proper  directions 
may  be  given  upon  some  matter  omitted  in 
the  original  bill,  or  not  put  in  issue  by  it, 
or  by  the  defense  made  to  it;  or  to  bring 
forward  parties  before  the  court,  or  it 
may  be  used  to  impeach  the  decree,  which 
is  the  peculiar  case  of  a  supplemental  bill, 
in  the  nature  of  a  bill  of  review,  of  which 
we  shall  treat  hereafter.  But  where  a 
supplemental  bill  is  brought  in  aid  of  a 
decree,  it  is  merely  to  carry  out  and  to 
give  fuller  effect  to  that  decree,  and  not 
to  obtain  relief  of  a  different  kind  on  a 
different  principle;  the  latter  being  the 
province  of  a  supplementary  bill  in  the 
nature  of  a  bill  of  review,  which  cannot 
be  filed  without  the  leave  of  the  court.'' 
Root  z:  Woolworth,  150  U.  S.  401.  37  L. 
Ed.  1123,  quoting  from  Story's  Eq.  Pi. 
(9th   Ed.),  §   338. 

As  to  supplemental  bills  to  carry  de- 
crees into  execution,  see  the  title  JUDG- 
MENTS AND  DECREES. 

11.  Matters  not  within  scope  of  amend- 
ments.— In  French  v.  Hay.  22  Wall.  231, 
238,  22  L-  Ed.  799,  the  court  held  that 
"in  the  state  of  the  case  which  existed 
when  the  amendment  here  in  question 
was  made,  no  amendment  could  be  al- 
lowed. It  was  then  too  late.  A  final  de- 
cree covering  the  entire  original  case  sub- 
sisted. The  court  had  nO  power  over  that 
decree  and  never  attempted  to  exer< 
any.  The  further  relief  sought  could  be 
reached,  if  at  all.  only  by  a  supplemental 
bill.  It  was  a  gross  error  to  allow  the 
amended  bill  to  be  filed.'-  S  illy, 
the  title  AMENDMENTS,  vol.  i,  p. 
et  seq. 

12.  An  adjwnct  to  original  bill. — Shaw 
v.    Bill,  95  U.   S.   10.  24  L.   Ed.   333: 

"An  amended  or  supplemental  bill  is 
rather  an  alternative  than  an  only  remedy, 

'  a  failure  to  pursue  this  course  ou 
not  to  debar  him  from  resorting  to  another 
bill.  White  v.  Secor,  58  Iowa  553;  Bott- 
neau  v.  /Etna  Life  Ins.  Co.,  31  Minnesota 
125;  Rogers  v.  Benton,  39  Minnesota  39; 
Foster     :\     Johnson,     44     Minn<  J90; 

qirc1oy  'e  v.  "•  bbins  t8  V.  V.  r,f>.->:  Moul- 
ton   v.   Cornish,  138   N.    V.    L33;    Dodge   v. 
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ance;  or  in  his  answer  give  some  reason  why  he  does  not  do,  or  ought  not  to  he 
decreed  to  do,  the  thing  required  of  him.18  If  the  complainant's  bill  contains 
no  equity,  cr  sets  it  out  defectively,  it  is  good  cause  for  demurrer,  generally, 
or  for  cause;19  or  the  respondent  may  object  in  his  answer,20  or  at  trie  hear- 
ing,21 to  the  want  of  equity  in  the  bill ;  and  it  is  a  good  ground  for  the  reversal 
of  a  decree,  on  appeal. -- 

Adoption  of  Several  Modes  of  Defense  to  Same  Bill. — It  is  an  estab- 
lished and  universal  rule  of  pleading  in  chancery,  that  the  defendant  may  meet 
the  complainant's  bill  by  several  modes  of  defense;  he  may  demur,  answer  and 
plead  to  different  parts  of  the  bill.23 

2.  Demurrer. — See  the  title  Demurrers,  ante,  p.  293. 

3.  Plea — a.  Definition,  Nature  and  Functions — (1)  Definition. — A  plea  has 
been  defined  as  being  a  special  answer  to  a  bill,  differing  in  this  from  an  an- 
swer in  the  common  form,  as  it  demands  the  judgment  of  the  court,  in  the  first 
instance,  whether  the  special  matter  urged  by  it  does  not  debar  the  plaintiff  from 
his  title  to  that  answer  which  the  bill  requires.24 

(2)  Nature  and  Functions.— In  General. — The  proper  office  of  a  plea  is 
not,  like  an  answer,  to  meet  all  the  allegations  of  the  bill  ;25  nor,  like  a  de- 
murrer,  admitting  those  allegations,   to  deny  the  equity  of  the  bill  ;26  but  it  is 


18.  Necessity  for  plea  or  answer  where 
bill  contains  equity. — Per  Baldwin.  J.,  dis- 
senting, in  Harrison  v.  Nixon,  9  Pet.  483, 
9  L.  Ed.  201.  See  post,  "Plea,"  VIII,  C,  3; 
"Answer,"  VIII.   C,   4. 

19.  Demurrer  for  want  of,  or  defectively 
setting  out,  equity. — Per  Baldwin,  J.,  dis- 
senting, in  Harrison  v.  Nixon,  9  Pet.  483, 
9  L-  Ed.  201.  See  the  title  DEMURRERS, 
ante,  p.     293. 

20.  Objection  may  be  raised  by  answer. 
— Per  Baldwin,  J.,  dissenting,  in  Harrison 
v.  Nixon,  9  Pet.  483,  9  L.  Ed.  201.  See 
post,  "Answer,"  VIII.  C,  4. 

21.  Objection  at  hearing. — Per  Baldwin, 
J.,  dissenting,  in  Harrison  v.  Nixon,  9 
Pet.   483,  9  L-   Ed.  201. 

22.  Want  of  equity  as  ground  for  re- 
versal on  appeal. — Per  Baldwin.  J.,  dis- 
senting, in  Harrison  v.  Nixon,  9  Pet.  483, 
9  L.  Ed.  201.  See  the  title  APPEAL  AND 
ERROR,  vol.  1,  p.  333. 

23.  Defendant  may  demur,  answer  and 
plead  to  different  parts  of  bill.— Livings- 
ton v.   Story,  9  Pet.  632.  9  L.   Ed.  255. 

Thus  if  a  bill  for  discovery  and  relief 
contains  proper  matter  for  the  one,  and 
not  for  the  other,  the  defendant  should 
answer  the  proper,  and  demur  to  the  im- 
proper matter.  But  if  he  demurs  to  the 
whole  bill,  the  demurrer  must  be  over- 
ruled. Livingston  v.  Story,  9  Pet.  632,  9 
L  Ed.  255.  See.  generally,  the  title  DE- 
MURRERS, ante,  p.  293. 

Effect  of  answer  extending  to  part  of 
same  matter  covered  by  plea. — See  post, 
"Effect  upon  Plea  ol  Answer  Extending 
to  Same  Matter,"  VIII.  C,  3,  d.   (3). 

24.  Plea  defined. —  Farley  v.  Kittson, 
120  U.  S.  303,  28  L  Ed.  684,  quoting  from 
Lord  Redesdale  in  Roche  v.  Moregall, 
2  Sch.  &  Lef.  721. 

25.  Not  intended  to  meet  all  allegations 
of  bill  as  in  case  of  answers. — Farley  v. 
Kittson,  120  U.  S.  303,  28  L  Ed.  684; 
United  States  v.  California,  etc.,  Land  Co., 


148  U.  S.  31.  37  L.  Ed.  354.  See  post, 
"Answer,"  VIII,  C,  4. 

26.  Does  not  deny  equity  of  bill  as  does 
demurrer.— Farley  v.  Kittson,  120  U.  S. 
303,  28  L.  Ed.  684;  United  States  v.  Cali- 
fornia, etc..  Land  Co.,  148  U.  S.  31,  37 
L.  Ed.  354. 

"The  distinction  between  a  demurrer 
and  a  plea  dates  as  far  back  as  the  time  of 
Lord  Bacon,  by  the  58th  of  whose  Ordi- 
nances for  the  Administration  of  Justice 
in  Chancery,  'a  demurrer  is  properly  upon 
matter  defective  contained  in  the  bill 
itself,  and  no  foreign  matter;  but  a  plea 
is  of  foreign  matter  to  discharge  or 
stay  the  suit,  as  that  the  cause  hath 
been  formerly  dismissed,  or  that  the  plain- 
tiff is  outlawed  or  excommunicated,  or 
there  is  another  bill  depending  for  the 
same  cause,  or  the  like.'  Orders  in  Chan- 
cery (Beame's  Ed.)  26.  Lord  Redsdale,  in 
his  Treatise  on  Pleadings,  says:  'A  plea 
must  aver  facts  to  which  the  plaintiff  may 
reply,  and  not.  in  the  nature  of  a  demurrer, 
rest  on  facts  in  the  bill.'  Mitford  PI.  297. 
And  Mr.  Jeremy,  in  a  note  to  this  passage, 
commenting  on  the  ordinance  of  Lord 
Bacon,  observes,  'The  prominent  distinc- 
tion between  a  plea  and  a  demurrer,  here 
noticed,  is  strictly  true,  even  of  that  de- 
scription of  plea  which  is  termed  negative, 
for  it  is  the  affirmative  of  the  proposition 
which  is  stated  in  the  bill;'  in  other  words, 
a  plea,  which  avers  that  a  certain  fact  is 
not  as  the  bill  affirms  it  to  be,  sets  up 
matter  not  contained  in  the  bill.  That  an 
objection  to  the  equity  of  the  plaintiff's 
claim,  as  stated  in  the  bill,  must  be  taken 
by  demurrer  and  not  by  plea  is  so  well 
e  tablished  that  it  has  been  constantly  as- 
sumed and  therefore  seldom  stated  in 
judicial  opinions;  yet  there  are  instances 
in  which  it  has  been  explicitly  recognized 
by  other  courts  of  chancery,  as  well  as  hv 
tliis  court.  Billing  7'.  Flight,  1  Madd.  230; 
Steff  v.   Andrews,   2    Madd.    6;    Varick   ?•. 


EQUITY. 


859 


to  present  some  distinct  fact,  which  of  itself  creates  a  bar  to  the  suit,  or  to  the 
part  to  which  the  plea  applies  and  thus  to  avoid  the  necessity  of  making  the  dis- 
covery asked  for,  and  the  expense  of  going  into  the  evidence  at  large.27  The 
defense  proper  for  a  plea,  must  be  such  as  reduces  the  cause  to  a  particular 
point,  and  from  thence  creates  a  bar  to  the  suit,  and  is  to  save  the  parties  ex- 
pense in  examination.28 

Right    to    Plead   to    Whole    Bill    or   Part    Thereof.— The   defendant    may 
plead  to  the  whole  bill,  or  to  part  of  it.29 

b.  Classification — (1)  Pleas  in  Abatement. — As  to  the  propriety,  form  and 
requisites  of  pleas  in  abatement,  see  the  title  Abatement,  Rkvival  and  Sur- 
.  iyal,  vol.   1,  p.   12. 

(2)  Pleas  in  Bar. — Pleas  in  bar  may,  in  turn,  be  subdivided  into  these  which 
~et  up  some  statute  as  a  bar  to  the  suit,  as,  for  instance,  the  statute  of  limita- 
ion,30  or  the  statute  of  frauds;31  those  which  set  up  by  way  of  bar  some  matter 
f  record,  as  a  former  judgment  or  decree  r32  and  these  which  set  up  in  bar  of 
the  suit  some  matter  not  comprised  within  the  two  preceding  classes,  but  which 
is  claimed  to  furnish  a  valid  reason  for  refusing  the  relief  asked  by  the  com- 
plainant. A  full  treatment  of  the  propriety,  form  and  sufficiency  of  this  cla 
of  pleas  will  be  found  under  the  appropriate  titles  treating  of  the  particular 
matters  sought  to  be  set  up  by  the  plea.  Nothing  further  will  be  attempted  in 
this  article  than  to  set  out  the  general  principles  relating  to  the  form  and  suf- 


Dodge.  9  Paige.  149;  Phelps  v.  Garrow,  3 
Edw.  Ch.  139;  Rhode  Island  v.  Massachu- 
setts, 14  Pet.  210,  258,  262.  10  L-  Ed.  423; 
National  Bank  v.  Insurance  Co.,  104  U. 
S.  54,  76.  26  L.  Ed.  693."  Farley  v.  Kitt- 
son. 120  U.  S.  303,  28  L.  Ed.  684.  See  the 
title  DEMURRERS,  ante,  p.  293. 

27.  Proper  office  of  plea. — Farley  v. 
Kittson,  120  U.  S.  303.  28  L.  Ed.  684; 
United  States  v.  California,  etc.,  Land  Co., 
148  U.   S.  31.  37  L.  Ed.  354. 

"  'The  office  of  a  plea,'  said  Lord  Eldon, 
in  Lowe  v.  Twed  (15  Ves.  Jr..  372),  'gen- 
erally, is  not  to  deny  the  equity,  but  to 
bring  forward  a  fact  which,  if  true,  dis- 
places it.'  "  National  Bank  v.  Insurance 
Co.,   104   U.   S.   54,  26  L.   Ed.  693. 

"The  unquestionable  right  of  a  defend- 
ant in  an  equity  suit  is  to  let  the  facts 
averred  in  the  bill  go  unchallenged,  and 
by  plea  set  up  some  special  matter,  which, 
if'  established  and  sufficient,  will  defeat 
anv  recovery."  United  States  v.  Califor- 
nia, etc.,  Land  Co.,  148  U.  S.  31.  37  L.  Ed. 
354.  In  this  case,  which  was  a  suit  to 
obtain  a  forfeiture  under  act  of  congr 
of  March  2,  1889,  providing  for  the  for- 
feiture of  wagon-road  grants  in  the  state 
of  Oregon,  the  court,  after  laying  down 
the  above  rule,  said:  "Even  if  it  were 
within  the  competency  of  congress  to 
compel  every  party  named  as  defendant 
to  a  suit  in  equity  brought  by  it.  to  bear 
all  the  expenses  and  submit  to  all  the  de- 
lay of  a  prolonged  inquiry  into  the  truth 
of  the  facts  averred  in  the  bill,  it  is 
obvious  from  the  language  we  have 
quoted  from  the  statute  that  congress  did 
not  intend  to  deprive  any  party  of  the 
rights  ordinarily  vested  in  defendants  in 
suits  in  equity.  If  the  sole  purpose 
were  to  ascertain  by  judicial  investiga- 
tion whether  the  roads  were  in  fact 
completed  as  required,  that  purpose  could 


have  been  accomplished  by  making  de- 
fendants only  the  original  parties,  the 
wrongdoers.  If  other  parties  than  they 
were  made  defendants,  as  is  the  fact  here, 
such  parties,  within  the  terms  of  the  stat- 
ute, had  the  right  by  plea  to  set  up  any 
special  matter  which  as  to  them  con- 
stituted a  full  defense;  and  as  between 
such  parties  and  the  government  the  in- 
quiry, by  settled  rules  of  equity,  was  then 
limited  to  such  matter." 

In  Stewart  v.  Masterson,  131  U.  S.  151, 
33  L.  Ed.  114,  it  was  held  that  the  de- 
murrer in  that  ca?e  introduced  as  its  sup- 
port new  facts  which  did  not  appear  on 
the  face  of  the  bill  and  which  must  be  set 
up  by  plea  or  answer,  and  was  further 
held  that  as  there  was  matter  properlv 
pleaded  in  the  amended  bill,  and  properly 
ground  for  equitable  relief,  which  re- 
quired an  answer  or  a  plea,  and  as  the 
demurrer  was  to  the  whole  bill,  it  oueht 
to  have  been  overruled.  See,  generallv, 
the  title  DEMURRERS,  ante.  p.  293. 

28.  Defense    must    reduce    cause    to    a 
particular  point. — Rhode  Island  v.   Massa- 
chusetts,  14   Pet.   210.   io   L.    Ed.   4?3       - 
post.  "Should  Not  Contain  More  Defer 
than    One."  VIII.   C.  3.   d.   CD,    (c). 

29.  Defendant  may  plead  to  whole  bill 
or  part  thereof. — Rule  ?,:2  of  Rules  of  Prac- 
tice in  Equity.  Farley  t1.  Kittson,  120  U, 
S.  303,  28  L.  Ed.  6S4:  United  States  V. 
California,  etc.,  Land  Co..  148  I'.  S  31, 
37   L   Ed.   354. 

30.  Plea    of    statute    of    limitation. — See 
the  titles  LACHES;   LIMITATION   OF 
ACTIONS    AND    ADVERSE    POSSES 
SION. 

31.  Statute    of    frauds. — See     tlic     title 
FRAUDS.    STATUTE     OF,    and     cr 
references  there  found. 

32.  Plea  of  former  adjudication. — See 
the  title   RES   ADTUDIC  \T  V 
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ficiency  of  pleas  generally,  with  occasional  specific  cases  by  way  of  illustration.33 

c.  Filing. — The  18th  rule  of  equity  practice  requires  the  defendant  to  file  his 
plea  or  answer,  unless  the  time  shall  be  otherwise  enlarged,  on  the  rule  day  next 
succeeding  that  of  entering  his  appearance;34  and  in  default  thereof  the  plain- 
tiff may,  at  his  election,  enter  an  order  (as  of  course)  in  the  order  book,  that 
the   bill   may   be   taken   pro   confesso.35 

d.  Requisites  and  Sufficiency — (1)  Allegation  of  Facts  Relied  on  as  Bar  to 
Suit — (a)  Necessity  for  Distinct  Allegations  of  Issuable  Facts. — A  plea  should 
aver  facts  to  which  the  plaintiff  may  reply,30  and  not,  in  the  nature  of  a  de- 
murrer, rest  on  facts  in  the  bill.37  It  should  state  and  explicitly  aver  all  the  facts 
to  render  it  a  complete  equitable  bar  to  the  case  made  by  the  bill  so  far  as  the 
plea  extends.  Thus  in  setting  up  the  plea  of  innocent  purchaser  without  notice, 
the  plea  should  contain  all  the  requisites  of  such  a  defense.38    As  has  been  before 


33.  Plea  of  account  stated. — If  an  ac- 
count stated  be  pleaded  in  bar  to  a  bill 
in  equity,  such  pica  will  be  sustained,  ex- 
cept so  ;ar  as  the  complainant  can  show  it 
to  be  erroneous.  Chappedelaine  v.  De- 
chenaux,    4   Cranch    306,   2    L.    Ed.   629. 

34.  Time  for  filing  plea. — Thomson  v. 
Wooster,   114  U.   S.    104,  29   L.    Ed.   105. 

35.  Bill  may  be  taken  pro  confesso  upon 
failure  to  file. — Thomson  v.  Wooster.  114 
U.  S.  104.  29  L.  Ed.  105.  For  the  full  treat- 
ment of  the  subject  of  decrees  pro  con- 
fesso, see  the  title  JUDGMENTS  AND 
DECREES. 

36.  Must  allege  facts  to  which  plaintiff 
may  rep1  \ — Farley  v.  Kittson,  120  U.  S. 
303.   28    L.    Ed.    684. 

Mere  denial  of  facts  improper. — -A  plea 
in  bar  to  a  bill  in  chancery,  denying  only 
part  of  the  material  facts  stated  in  the 
bill,  is  not  good.  A  mere  denial  of  facts 
is  proper  for  an  answer,  but  not  for  a 
plea.  Milligan  v.  Milledge,  3  Cranch  220, 
2  L.  Ed.  417. 

37.  Must  not  rest  on  facts  in  bill. — See 
ante,  "Nature  and  Functions,"  VIII,  C, 
3,   a,   (2). 

In  United  States  v.  California,  etc., 
Land  Co.,  148  U.  S.  31,  37  L.  Ed.  354, 
which  was  a  suit  under  the  act  of  March 
'.'.  1889,  providing  For  the  forfeiture  of 
wagon-road  grants  the  first  pica  of  the 
land  company  recited  the  fact  that  three 
several    certificates     had     been    issued    by 

ernors  of  the  state  of  Oregon  to  the 
effect    that    the    road   had    been    pleaded   as 

aired  by  the  act  of  congress,  and  added, 
"that  each  of  said  certificates  was  made 
honestly  and  in  good  faith  and  without 
any  fraudulent  intent  or  procurement  or 
false  representation  by  any  person   whom- 

ver."  But  upon  application  to  the  cir- 
cuit court  this  clause  in  the  plea  was 
stricken  out.  leaving  it  to  contain  simply 
an  averment  of  the  certificates  of  the  gov- 
ernors; and  as  these  had  been  set  out  at 
length  in  the  bill,  there  was  no  issue  of 
fact   presented  by  this  plea. 

"A  plea  must  set  up  matter  not  in   the 

bill;  some  new   fact   as  a   reason   why 

'  ill    should   be   dela  yed,   dismiss!  d    or   n<  it 

jwered;   or   the    plea    will   be   ■  verruled. 

Mift.     177  9;     I  2-7;    "     Madd.     346 

Am.    Ed.)"     Dissenting   opinion   of   Bald 


win,  J.,  in  Livingston  v.  Story,  11  Pet.  351, 
9  L.  Ed.   746. 

Where  the  want  of  parties  does  not  ap- 
pear on  the  fact  of  the  bill,  the  objection 
must  be  set  up  by  plea  or  answer,  and 
cannot  be  made  for  the  first  time  on  ap- 
peal. Carey  v.  Brown,  92  U.  S.  171,  23  L 
Ed.  469.  See  the  titles  DEMURRERS. 
ante,  p.  293;   PARTIES. 

When  want  of  proper  parties  not  a  good 
plea. — The  want  of  proper  parties  is  not 
a  good  plea,  if  the  bill  suggests  that  such 
parties  are  out  of  the  jurisdiction  of  the 
court.  Milligan  v.  Milledge,  3  Cranch 
220.   2    L.    Ed.    417. 

38.  Requisites  of  plea  or  answer  of  in- 
nocent purchaser. — In  Boone  v.  Chiles,  10 
Pet.  177,  9  L.  Ed.  383,  it  was  held  that  in 
setting  up  a  bona  fide  purchase,  without 
notice,  by  plea'  or  answer,  it  must  state 
the  deed  of  purchase,  the  date,  parties  and 
contents  briefly;  that  the  vendor  was 
seized  in  fee,  and  in  possession,  the  con- 
sideration must  be  stated,  with  a  distinct 
averment  that  it  was  bona  fide  and  truly 
paid,  independently  of  the  recital  in  the 
deed;  notice  must  be  denied,  previous  to, 
and  down  to  the  time  of  paying  the 
money,  and  the  delivery  of  the  deed;  and 
if  notice  is  specially  charged,  the  denial 
must  be  of  all  circumstances  referred  to, 
from  which  notice  can  be  inferred;  and 
the  answer  or  plea  must  show  how  the 
grantor  acquired  title.  The  title  pur- 
chased must  be,  apparently,  perfect,  good 
at  law,  a  vested  estate  in  fee  simple,  it 
must  be  a  regular  conveyance;  and  for 
purchaser  of  an  equitable  title  hold-  it 
subject  to  the  equities  upon  it  in  the  hands 
of  the  vendor,  and  has  no  better  standing 
in  a  court  of  equity.  Such  is  the  case 
which  must  be  stated  to  give  the  defend- 
ant the  benefit  of  an  answer  or  plea  of 
an  innocent  purchase  without  notice;  the 
case  stated  must  he  made  out;  evid< 
will  not  he  permitted  to  be  given  of  any 
other  matter  not  set  out.  See,  also, 
'  nited  States  v.  California,  etc..  Land 
Co..    I  18    V.   S.    31,  37  L.    Ed.    354. 

Generally,    as    to    the     form     and    suffi- 
ciency of  such  idea  of  innocent   purchaser 
in    particular    instances,    see     the     appro 
priate    title-,    as.    for    instance,    VENDO!' 

A  XI)    PURCHASER. 
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>tated,  general  certainty  is  usually  deemed  sufficient  in  pleadings  in  equity,39  and 
it  would  seem  that  a  plea,  like  a  notice,  will  suffice  which  fairly  apprises  the 
other  party   of  what  he  may  expect  to  meet   thereunder.40 

(b)  Should  Allege  Matters  of  Fact  and  Not  Conclusions  of  Law.— A  pica 
is  objectionable,  and  may  be  disregarded  which  merely  alleges  matters  of  law 
and  not  of  fact,41  or  which,  while  it  appears  to  negative  the  averment  of  a  mat- 
ter of  fact  essential  to  the  complainant's  case,  yet,  in  reality,  much  denies  the 
conclusion  of  law  to  be  drawn  from  the  whole  of  the  ca>e  as  stated  in  the 
bill.42 

(c)  Should  Xot  Contain  More  Defenses  than  One. — It  is  a  general  rule  that 
a  plea  ought  not  to  contain  more  defenses  than  one.43  Various  facts  can,  there- 
fore, never  be  pleaded  in  one  plea,  unless  they  are  all  conducive  to  the  single 
point  on  which  the  defendant  means  to  rest  his  defense.44 


39.  General  certainty  sufficient. — See 
ante,  "Degree  of  Certainty  Required," 
VIII,   B,  2,  b,    (3),   (b),  bb,   (aa). 

40.  Plea  sufficient  which  apprises  op- 
ponent of  which  he  may  expect  to  meet. 
— "The  degree  of  particularity  or  cer- 
tainty necessary  in  pleas  and  notices  is  an 
ever-recurring  question  in  judicial  pro- 
ceedings, and  can  never  be  effectually  dis- 
posed of  so  long  as  new  and  varying  cir- 
cumstances may  present  the  question  in 
new  aspects.  The  object  of  the  rule  is 
undoubtedly  to  enable  the  other  party  to 
make  such  answer  or  response  to  the  mat- 
ter set  up  in  the  plea  or  notice,  either  by 
way  of  pleading  or  of  evidence,  or  such 
cross-examination  of  the  witness  of  the 
party  setting  up  the  plea  or  notice  as  the 
facts  of  his  case  may  enable  him  to  do. 
In  other  words,  to  apprise  him  fairly  of 
what  he  may  expect  to  meet  under  the 
plea  or  notice."  Wise  v.  Allis,  9  Wall. 
737,   19   L-    Ed.   784. 

41.  Allegations  of  matters  of  law  in- 
sufficient.— National  Bank  v.  Insurance 
Co..   104  U.   S.  54,  26   L.    Ed.   693. 

42.  Denial  of  conclusions  of  law,  etc. 
— National  Bank  v.  Insurance  Co.,  104  U. 
S.  54,  26  L.  Ed.  693.  See,  generally,  the 
title   LEGAL   CONCLUSIONS. 

43.  Should  not  contain  more  defenses 
than  one. — Rhode  Island  v.  Massachusetts, 
14  Pet.  210,  10  L.  Ed.  423.  See,  generally, 
the  titles  MULTIFARIOUSNESS; 
PLEADING. 

44.  Unless  all  conducive  to  single  point 
on  which  defense  rests. — Rhode  Island  v. 
Massachusetts,  14  Pet.  210,  10  L.   Ed.  423. 

"This  principle  is  so  well  established 
that  it  is  unnecessary  to  refer  to  many 
adjudged  cases  to  support  it.  It  is  fully 
stated  by  Lord  Hardwicke,  in  1  Atk.  54, 
in  the  following  words:  'The  defense 
proper  for  a  plea  must  be  such  as  re- 
tirees the  cause  to  a  particular  point,  and 
from  thence  creates  a  bar  to  the  suit,  and 
is  to  save  the  parties  expense  in  examina- 
tion; and  it  is  not  every  good  defense  in 
equity  that  is  likewise  gcjod  as  a  plea;  for 
where  the  defense  consists  of  a  variety  of 
circumstances,  there  is  no  use  of  a  plea: 
the  examination  must  still  be  at  large  and 
the  effect  of  allowing  such  a  plea  will  be 
that  the  court  will  eive  their  judgment  on 


the  circumstances  of  the  case,  before  they 
are  made  out  by  proof."  Rhode  Island  v. 
Massachusetts,  14  Pet.  210,  10  L.  Ed. 
holding  that  the  plea  put  in  by  the  de- 
fendant was  multifarious  and  on  that  ac- 
count ought  to  be  overruled.  Sec.  [gen- 
erally,  the  title    M  ULTIFARIOLSXESS. 

The  plea  of  the  state  of  MassacHu 
after  setting  forth  various  proceedings 
which  preceded  and  followed  the  execu- 
tion of  certain  agreements  with  Rhode 
Island,  conducing  to  show  the  obligatory 
and  conclusive  effect  of  those  agreements 
upon  both  states,  as  an  accord  and  com- 
promise of  a  disputed  right,  proceeded  to 
aver  that  Massachusetts  had  occupied  and 
exercised  jurisdiction  and  sovereignty,  ac- 
cording to  the  agreement,  to  the  present 
time;  and  rhen  set  up  as  a  defense,  that 
the  state  of  Massachusetts  had  occupied 
and  exercised  jurisdiction  over  the  terri- 
tory from  that  time  up  to  the  present;  the 
defendants  then  pleaded  the  agreements 
of  1710  and  1718,  and  unmolested  p — 
sion  from  that  time,  in  bar  to  the  whole 
bill  of  the  complainant.  The  court  held 
that  this  plea  was  twofold:  1.  An  accord 
and  compromise  of  a  disputed  right;  2. 
Prescription,  or  an  unmolested  possession 
from  time  of  the  agreement.  These  two 
defenses  are  entirelv  distinct  and  separate, 
and  depend  upon  different  principles;  here 
are  two  defenses  in  the  same  plea,  con- 
trary to  the  established  rules  of  pleading; 
the  accord  and  compromise,  and  the  title 
by  prescription  united  in  this  plea,  render 
it  multifarious;  and  it  ought  to  be  over- 
ruled on  this  account.  Rhode  Island 
Massachusetts,  14  Pet.  210,  10  L.  Ed.  423. 

"  \  few  cases  will  illustrate  these  prin- 
ciples, and  show  what  constitutes  du- 
plicity in  pleading.  In  the  case  of  Whit- 
bread  v.  Brockhurst,  1  Bro.  C.  C.  404, 
where,  to  a  hill  for  a  sped  ic  performance 
of  an  agreement,  the  defendant  put  in  a 
plea    which    averred    two    fa    I  »t,    that 

there  was  no  agreement  in  writing,  and 
ondly,  that  there  had  been  no  acts  d.>n<- 
in  part  performance;  Lord  Thurlow  cv 
ruled  the  plea  as  double,  it  containing  two 
different  points,  and  therefore,  proper  for 
an  answer.  \n<"  in -delivering  his  opinion 
on  that  occasion  he  s;iVs.  'tin-  use  of  a 
nlra     here     is     to     save     time,     exnense     and 
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(2)  Certificate  of  Counsel  and  Affidavit  of  Defendant. — By  the  31st  rule  of 
equity  practice  it  is  provided  that  no  demurrer  or  plea  shall  be  allowed  to  be 
filed  to  any  bill,  unless  upon  a  certificate  of  counsel,  that  in  his  opinion  it  is  well 
founded  in  point  of  law,  and  supported  by  the  affidavit  of  the  defendant  that  it 
is  not  interposed  for  delay;  and,  if  a  plea,  that  it  is  true  in  point  of  fact.45 

(3)  Effect  upon  Plea  of  Answer  Extending  to  Same  Matter. — It  is  expressly 
provided  by  rule  37  of  the  present  equity  rules  that  no  plea  shall  be  held  bad 
and  overruled  upon  argument,  only  because  the  answer  of  the  defendant  may 
extend  to  some  part  of  the  same  matter  as  may  be  covered  by  such  plea.46  This 
rule  is  not,  however,  applicable  where  the  answer  extends  to  the  whole  of  the 
matter   covered   by   the   plea.47 

(4)  Necessity  for  Accompanying  Answer. — See  post,  "Answer  in  Support  of 
Plea,"  VIII,  Q  4,  b,    (2). 

e.  Effect  as  Evidence. — See  post,  "Plea,"  IX,  C,  5,  b. 

f.  Disposition  of  Plea. — See  post,  "Where  Plea  Set  Down  for  Argument," 
IX,  A,  1 ;  "On  Replication  to  Plea,"  IX,  A,  2. 

4.  Answer — a.  Nature  and  Purpose. — To  Meet  Allegations  of  Bill. — The 
proper  office  of  an  answer  intended  as  a  defense  is  to  meet  all  the  allegations 
of  the  bill.48 


vexation;   therefore,   if   one   point   will   put 
an  end  to  the  whole  cause,  it  is  important 
to    the    administration    of    justice    that    it 
should  be  pleaded;  but  if  you  are  to  state 
many    matters,    the    answer    is    the    most 
commodious    form   to   do   it   in.'      We    are 
aware    that    this    decision    has   been    ques- 
tioned.    But  it  is  quoted  with  approbation, 
and  recognized  as  authority,  7  Johns.   Ch. 
216;    where   Chancellor   Kent,   speaking   of 
the  case  of  Whitbread  v.  Brockhurst,  says, 
'the    reasoning    of    Lord    Thurlow    is    sup- 
posed  to   be   weighty   and    decisive;      and 
since   that  time,   it   has   been   the   constant 
language  of  the  court,  that   the  plea  must 
reduce   the  defense  to  a  single  point,  and 
that  a  defendant  can  never  plead  double.' 
Again,  in  the  case   of  Claridge  v.    Hoare, 
14  Ves.   65-6,  Lord   Eldon,  in   speaking   of 
the    case    of    Beachcroft     V.      Beachcroft, 
where   it   had   been   held,   that   the   plea   of 
a    release,   with    an    averment    that    it    had 
been    acted   upon,    was     multifarious,      ex- 
pressed his   doubts   of  that  decision,  upon 
the  ground,  that  the  release  was  effectual, 
without   being   acted   upon,   and   the   latter 
averment  might  have  been  rejected  as  sur- 
plusage.     The    reasoning    of    Lord    Eldon 
shows   that  if  the   second   averment  would 
have    been    a    good    point    of    defense,    the 
plea    would    have    been    bad.      The    acting 
upon   the   release,  in   Beachcroft  v.  Beach- 
croft,   was    altogether     unimportant,      and 
could  not,  if  true,  affect   the  rights  of  the 
parties.     But  not  so,  as  to  the  possession 
here  pleaded.     If  true,  as  pleaded,  it  is  of 
itself  a   defense,  and  could  not,   therefore, 
lie    rejected    as    surplusage.      The    case    of 
the  Corporation  of  London  v.  Corporation 
of  Liverpool,  3  Anstr.   738,  also  illustrates 
and  supports  the  principle  we  have  stated. 
It    is    unnecessary,    however,    to    multiply 
cases   on    this    subject.      They   are   all   col- 
lected together   in    Story's    Equity   Plead- 
ing,   where    the    subject    is    very    fully    ex- 
amined.    We  hold  it  i-  be  perfectly  clear 
t   in  the  case  of  an  individual,  the  plea 


of  a  release  and  of  the  statute  of  limita- 
tions, or  of  an  award  and  the  statute  of 
limitations,  could  not  be  united  in  the 
same  plea.  And  if  so,  it  would  seem  irre- 
sistibly to  follow,  that  the  accord  and 
compromise,  and  the  title  by  prescription, 
united  in  this  plea,  render  it  multifarious; 
and  that  it  ought  to  be  overruled  on  that 
account."  Rhode  Island  v.  Massachusetts, 
14  Pet.   210,   10   L.   Ed.   423. 

45.  Certificate  of  counsel  and  affidavit 
of  defendant. — National  Bank  v.  Insurance 
Co.,  104  U.   S.  54,  26  L.   Ed.  693. 

Pleas  lacking  affidavit  and  certificate 
properly  disregarded. — In  National  Bank 
V.  Insurance  Co.,  104  U.  S.  54,  26  L.  Ed.  693,. 
where  it  was  assigned  for  error  that  the 
appellee  failed  to  set  down  for  argument 
or  traverse  the  pleas  of  the  defendant  as 
required  by  the  38th  equity  rule,  it  was 
held  by  the  supreme  court  that  the  pleas 
in  the  case  were  irregularly  filed  and  de- 
fective, under  the  31st  rule  of  equity  prac- 
tice, for  lack  of  the  affidavit  of  the  de- 
fendant that  they  were  not  interposed  for 
delay,  and  of  the  certificate  of  counsel 
that  they  were,  in  his  opinion,  well 
founded  in  point  of  law,  and  might  well 
have  been   disregarded  on   that   account. 

46.  Plea  not  held  bad  because  answer 
may  extend  to  some  part  of  same  matter. 
— Grant  v.  Phoenix  Life  Ins.  Co.,  121  U. 
S.    105,   30    L.    Ed.   905. 

47.  Rule  not  applicable  where  answer 
extends  to  whole  matter  covered  by  plea. 
— Grant  v.  Phoenix  Life  Ins.  Co.,  121  U. 
S.   105,   30   L.    Ed.   905. 

48.  To  meet  allegations  of  bill. — Earley 
v.  Kittson,  120  U.  S.  303,  28  L  Ed.  684; 
United  States  v.  California,  etc..  Land  Co., 
i  is  U.  S.  31,  37  L.  Ed.  354.  And  see  post, 
"In    General."    VITI,    C,   4.    b.    (1). 

As  to  the  rule  that  the  defendant  must 
answer  fully,  see  post,  "Duty  of  Defend- 
ant to  \nswer  Fully,"  VIII,  C,  4,  e, 
(2),   (a). 


EQUITY. 


8<  .3 


To  Give  Discovery  Asked  for.— Sec,  generally,  the  title  Discovery,  ante, 
p.  350.     And  see  post,  "Form,  Requisites  and  Sufficiency,"  VIII,  C,  4,  e. 

As  to  the  right  to  answer  to  part  of  bill  and  to  demur  or  plead  to  other 
parts,  see  ante,  "In  General,"  VIII,  C,   1. 

As  to  the  effect  of  plea  and  answer  to  same  matter,  see  ante,  "Effect 
upon  Plea  of  Answer  Extending  to  Same  Matter,"  VIII,  C,  3,  d,  (3). 

b.    Necessity — (1)     In    General. — Where  the  complainant  has    made  a  prima 
facie  case  for  answer  and  for  relief,  it  is  the  duty  of  the  defendant,  if  he  means 
to  defend,  to  meet  that  case  by  answer,  and  to  show,  if  he  can,  that  no  reli 
should  be  granted;  or,  if  any,  to  what  modified  extent  compared  with  the  en- 
tire  relief  prayed.49 

(2)  Answer  in  Support  of  Plea. — A  defendant  must  file  an  answer  in  sup- 
port of  his  plea  where  there  are  equitable  circumstances  stated  in  the  bill,  in  favor 
of  the  complainant's  case,  against  the  matter  pleaded.50  As  to  the  rule  that  upon 
argument  of  a  plea  every  fact  stated  in  the  bill  must  be  taken  as  true  which  is 
not  denied  by  answer  in  support  of  the  plea,  see  post,  "Object  and  Effect  of 
Setting  Down   Plea   for  Argument,"   IX,   A,    1,   b. 

(3)  Supplemental  Answer. — A  supplemental  answer  may,  under  some  cir- 
cumstances, be  allowed  in  the  discretion  of  the  court.  Thus,  for  instance,  such 
an  answer  may  properly  be  filed  to  set  up  matters  arising  since  the  institution  of 
the  suit,  as  in  the  case  of  a  release  executed  while  the  suit  was  pending.51  So 
also  it  has  been  held  that  a  supplemental  answer  was  properly  filed  when  the 
mandate  went  down,  for  the  purpose  of  bringing  before  the  court  facts  which 
were  proper  to  be  known  before  instructions  were  given  to  the  master  as  to  the 
mode  of  settling  the  account.52 


49.  Necessity  for  answer. — Erwin  v. 
Parham,  12  How.  197,  13  L.  Ed.  952; 
Brown  v.  Pierce,  7  Wall.  205,  19  L.  Ed. 
134;  Bank  ->.  Beverly,  1  How.  134,  11  L. 
Ed  75.  See,  also,  St.  Louis  v.  Knapp  Co., 
104  U.  S.  658,  26  L.  Ed.  883;  Drexel  v 
Berney,  122  U.  S.  241,  30  L.  Ed.  1219.  And 
see  ante,  "Nature  and  Purpose,"  VIII, 
C,  4,  a. 

As  to  the  duty  of  the  defendant  to  admit 
or  deny  material  allegations,  within  his 
knowledge  or  to  state  belief,  or  ignorance, 
etc.,  see  post.  "Necessity  for  Positive  and 
Certain  Averments,"  VIII,  C,  4,  e,  (2),  (b). 

As  to  the  effect  of  failure  to  answer 
within  proper  time,  see  post,  "Effect  of 
Failure  to  File  within  Proper  Time,"  VIII, 
C,  4,  c,    (2). 

50.  When  answer  in  support  of  plea  re- 
quired.— United  States  v.  California,  etc., 
Land  Co.,  148  U.  S.  31,  37  L  Ed.  354; 
Harpending  v.  Dutch  Church.  16  Pet.  455, 
10  L  Ed.  1029;  Beals  v.  Illinois,  etc.,  R. 
Co.,  133  U.  S.  290,  33  L.  Ed.  608.  And  see 
dissenting  opinion  of  McLean.  J.,  in  Rhode 
Island  v.  Massachusetts,  14  Pet.  210,  10 
L   Ed.  423. 

"In  regard  to  the  substance  of  the  plea, 
it  is  insisted  for  respondents,  1.  That  the 
answer  does  not  cover  and  support  the 
plea,  by  the  denial  of  facts  alleged  by  the 
bill,  which,  if  true,  obviate  the  bar.  That, 
taking  the  facts  alleged  as  established  by 
admission,  then  the  respondents  were  ex- 
press trustees  for  the  complainants,  held 
possession  for  them,  and  are  compellable 
to  account,  regardless  of  the  lapse  of  tunc 
To  test  the  sufficiency  of  the  answer,  we 
must   take   every  allegation   of   the   bill    as 


true,  which  is  not  denied  by  the  answer; 
and  then  inquire,  whether,  those  facts  be- 
ing admitted,  the  plea  is  sufficient  to  bar 
the  claim  to  relief  set  up  by  the  bill  4 
Paige  197;  Mitf.  300;  Plunket  v.  Penson, 
2  Atk.  51;  15  Ves.  377.  The  complainants 
charge  certain  circumstances,  which,  if 
true,  preclude  a  bar,  without  admitting  the 
existence  of  the  bar;  yet,  alleging  facts 
which  obviously  stand  in  the  way  of  re- 
lief, unless  the  circumstances  be  true. 
They  have  the  undoubted  right  to  call  on 
the  defendants  to  furnish  by  their  answer, 
the  evidence  that  they  did  hold  the  church 
estate  as  express  trustees;  and  under  and 
for  the  respondents.  These  facts  won  1.1 
invalidate  the  plea,  if  admitted,  and  the 
defendants  must  answer  to  all  the  mad 
which  are  specially  alleged  as  evidence 
these  facts.  Nor  would  the  denial  in  the 
plea  serve  the  purposes  <#  the  complain- 
ants, for  on  setting  it  down  for  argument, 
its  truth  must  be  admitted.  Story's  Eq. 
Plead.  515,  §  672-3;  Beames  Pleas  in 
Equity  ::::-4."  Harpending  v.  Dutch 
Church.    16    Pet.    455,   10   L    Ed.    10S 

By  the  32d  rule  of  equity  practice  it  is 
expressly  provided  that  in  every  case  in 
which  the  bill  specially  charges  fraud  or 
combination,  a  plea  to  such  part  must  be 
accompanied  with  an  answer  fortifying  the 
plea  and  explicitly  denying  the  fraud  and 
combination,  and  the  facts  on  which  the 
charge  is  founded. 

51.  To  set  up  matters  arising  since  in- 
stitution of  suit.-  See  Kelsey  v.  Hobby, 
It;  Pet.  269,  in  I..   Ed.  961 

52.  Allowance  after  mandate  sent  down. 

William-  v.  Gibbes,  20   How    •"•::.">.   15   L. 

Ed.   1013 
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c.    Filing  and  Withdrawal  of  Answer — (1)    Time  of  Filing. — In  General. — 

By  the  12th  rule  in  equity  prescribing  the  time  when  the  subpoena  shall  be 
made  returnable,  it  is  provided  that  "at  the  bottom  of  the  subpoena  shall  b' 
placed  a  memorandum,  that  the  defendant  is  to  enter  his  appearance  in  the  sur 
at  the  clerk's  office  on  or  before  the  day  at  which  the  writ  is  returnable;  other- 
wise the  bill  may  be  taken  pro  confesso."53  The  18th  rule  of  equity  practice 
requires  the  defendant,  unless  the  time  shall  be  otherwise  enlarged,  to  file  his 
answer  on  the  rule  day  next  succeeding  that  of  entering  his  appearance.54 

Power  of  Courts  of  Equity  to  Enlarge  Time  for  Answering. — Every 
court  of  equity  possesses  the  power  to  mould  its  rules,  in  relation  to  the  time  and 
manner  of  appearing  and  answering,  so  as  to  prevent  the  rule  from  working  in- 
justice; and  it  is  not  only  in  the  power  of  the  court,  but  it  is  its  duty,  to  ex- 
ercise a  sound  discretion  upon  this  subject;  and  to  enlarge  the  time,  whenever  i: 
shall  appear  that  the  purposes  of  justice  require  it.55  The  rules  in  chancery 
proceedings  in  the  circuit  court,  prescribed  by  the  supreme  court,  do  not,  and 
wire  not  intended  to,  deprive  the  courts  of  the  United  States  of  this  well-known 
and    necessary    power."'"' 

Rules  Not  Applicable  to  Controversies  between  States. — The  rules  which 
govern  courts  of  equity  as  to  the  allowance  of  time  for  filing  an  answer  and 
other  proceedings  in  suits  between  individuals,  will  not  be  applied  by  the  su- 
preme court  to  controversies  between  states  of  the  Union ;  the  parties  in  such, 
cases,  must,  in  the  nature  of  things,  be  incapable  of  acting,  with  the  promptness 
of   an    individual.57 

Effect  of  Amendment  of  Bill  as  Giving  Right  to  Answer  Anew. — The 
general  rule  is  that  an  amendment  of  the  bill  gives  a  defendant  the  right  to 
answer  as  if  he  had  not  answered  before.58 

(2)  Effect  of  Failure  to  File  within  Proper  Time— Right  of  Plaintiff  to 
Take  Bill  Pro  Confesso. — Under  the  18th  rule  of  equity  practice,  in  default 
of  an  answer  by  the  defendant  within  the  prescribed  time,  the  plaintiff  may,  at 
his  election,  enter  an  (  rder  (as  of  course)  in  the  order  book,  that  the  bill  be 
taken  pro  confesso.  and  thereupon  the  cause  shall  be  proceeded  in  ex  parte. 
and  the  matter  of  the  bill  may  be  decreed  by  the  court  at  any  time  after  the 
expiration  of  thirty  days  from  the  entry  of  said  order,  if  the  same  can  be  done 
without  an  answer,  and   is  proper  to  be  decreed.59 

Power  of  Plaintiff  to  Compel  Answer. — If,  however,  the  plaintiff  requires 
any  discovery  or  answer  to  enable  him  to  obtain  a  proper  decree,  he  shall  be  en- 
titled to  process  of  attachment  against  a  defendant  to  compel  an  answer,  and  the 
defendant  shall  not,  when  arrested  upon  such  process,  be  discharged,  unless  upon 


53.  Provision  of  equity  rule  12  as  to 
entry  of  appearance. — Thomson  v.  Woos- 
ter,  114  U.  S.  104,  29  L.  Ed.  105.  See,  gen- 
erally, the  titles  APPEARANCES,  vol.  2, 
p  429;  JUDGMENTS  AND  DECREES; 
SUMMONS  AND  PROCESS. 

54.  Provision  of  equity  rule  18  as  to 
time  of  filing  answer. — Thomson  v. 
Wooster,  114  U.  S.  104,  29  L.  Ed.  105.  Sec, 
generally,  the  title  FILING  PLEADINGS 
AND   PAPERS. 

55.  Power  of  courts  to  enlarge  time  to 
answer. — Ponltney  v.  La  Fayette,  12  Pet. 
472,  9   L.   Ed.  1161. 

56.  This  power  not  affected  by  rules  of 
federal   supreme    court. —  Poultney    v.     La 

ette,    12   Pet.    172.  9  L.    Ed.   L161.     See, 
generally,  the  title  RULES  OF  COURT. 

57.  Rules  inapplicable  in  controversies 
between  states. —  Rhode  Island  v.  Massa- 
chusetts,   t::    Pet.    23,    10   L.    Ed.    41.      See, 

nerally,  the  title   STATES. 

The    state    of    Rhode    Island,    on    leave 


granted  at  January  term  1S38,  to  amend 
a  bill  previously  filed  by  the  state  against 
the  state  of  Massachusetts,  amended  the 
bill  at  this  term,  by  inserting  in  it  refer- 
ences to  papers  filed  at  the  term  of  1838. 
The  state  of  Massachusetts  was  allowed 
until  the  term  of  1840  to  answer.  Rhode 
Island  v.  Massachusetts,  13  Pet.  23,  10 
L.   Ed.   41. 

58.  Right  to  answer  anew  upon  amend- 
ment of  bill.— French  v.  Hay,  22  Wall.  231, 
238.  22  L.  Ed.  799.  Sec.  generally,  the 
title   AMENDMENTS,  vol.    l,  p.  288, 

59.  Right  of  plaintiff  to  take  bill  pro 
confesso  in  default  of  answer. — Thomson 
v.  Wooster,  114  U.  S.  104,  29  L  Ed.  105; 
Clements  v.  Macheboeuf,  92  U.  S.  418,  23 
L.    Ed.   504. 

For  a  full  treatment  of  the  subject  of 
decrees  pro  confesso,  when  proper,  man- 
ner of  taking,  when  the  same  become 
absolute,  etc.,  see  the  title  JUDGMENTS 
AND   DECREES. 
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filing  his  answer,  cr  otherwise  complying  with  such  order  as  the  court  or  a  judge 
thereof  may  direct  as  to  pleading  to  or  fully  answering  the  bill,  within  a  period 
to  be  fixed  by  the  court  or  judge,  and  undertaking  to  speed  the  cause.60 

(3)  Withdrawal  of  Answer. — While  leave  to  withdraw  an  answer  will  be 
granted  under  proper  circumstances,  yet  undue  delay  is  ground  for  refusing 
leave  for  such  withdrawal,  in  the  absence  of  any  showing  of  misrepresentation 
or  fraud.61 

d.  Defenses  Properly  Set  Up  by  Answer.— General  Rule  Stated  and  Con- 
strued.— Under  the  rules  of  equity  practice  a  defendant  is  entitled  in  all  cases 
by  answer  to  insist  upon  all  matters  of  defense  (not  being  matters  of  abate- 
ment, or  to  the  character  of  the  parties,  or  matters  of  form)  in  bar  of  or  to  the 
merits  of  the  bill,  of  which  he  may  be  entitled  to  avail  himself  by  a  plea  in 
bar.62  This  rule  has,  however,  been  construed  by  the  supreme  court  to  apply 
to  matters  applicable  to  the  merits,  and  not  to  mere  pleas  to  the  jurisdiction, 
and  especially  to  those  founded  upon  any  personal  disability,  or  personal  char- 
acter  of    the    party    suing,    or    to    any    pleas    merely    in    abatement.63 

As  to  the  propriety  of  setting  up  particular  matters  of  defense  by  an- 
swer, see  the  appropriate  titles,  as,  for  instance,  the  title  Estoppel;  Fraud 
and  Deceit  ;  Frauds,  Statute  of  ;  Laches;  Limitation  of*  Actions  and  Adverse 
Possession;  Mistake  and  Accident;  Res  Adjudicata  ;  Undue  Influence; 
Usury;  etc.  As  to  matters  of  defense  properly  raised  by  answer  in  suits  for 
the  infringement  of  patents,  see  the  title  Patents. 

As  to  the  necessity  for  a  cross  bill  where  affirmative  relief  sought, 
see  the  title  Cross  Bills,  ante,  p.  133. 

e.  Form,  Requisites  and  Sufficiency — (1)  Reservation  of  Exceptions  to  Bill. 
— In  General.— Though  not  essential,  an  answer  in  equity  usually  contains,  at 
its  beginning,  a  general  reservation  of  any  advantages  which  might  be  taken  by 
exceptions  to  the  bill.64 

Omitted  in  Answers  of  Infants. — In  the  answer  of  an  infant,  expressed 
to  be  made  by  his  guardian,  the  general  reservation  is  omitted.  The  reason  of 
this  is  that  an  infant  is  entitled  to  every  benefit  which  can  be  taken  by  an  ex- 
ception to  a  bill,  though  he  does  not  make  such  reservation  or  expressly  make 
the  exception.65 

(2)  Answers  to  Matters  of  Bill — (a)  Duty  of  Defendant  to  Answer  Fully. 
— General  Rule. — It  is  a  general  rule  that  if  the  defendant  submits  to  answer, 


60.  Power  of  plaintiff  to  compel  answer 
by  attachment,  etc.,  under  equity  rule  18. 
—Thomson  v.  Wooster,  114  U.  S.  104,  29 
L.  Ed.  105.  See,  generally,  the  titles 
CONTEMPT,  vol.  4,  p.  531:  EXECU- 
TIONS AGAINST  THE  BODY  AND 
ARREST  IN  CIVIL  CASES. 

As  to  right  to  discovery  where  plea 
overruled  as  false,  see  post,  "Right  of 
Complainant  to  Discovery,"  IX,  A,  2,  d, 
(2),    (c). 

61.  Delay  as  ground  for  refusing  leave 
to  withdraw  answer. — White  v.  Joyce,  158 
U.  S.  128,  39  L.  Ed.  921.  See,  generally, 
the  title   LACHES. 

62.  Matters  available  by  plea  in  bar. — 
Rule  39  of  Rules  of  Equity  Practice. 
Livingston  v.  Story,  11  Pet.  351,  9  L.  Ed. 
746. 

63.  Rule  construed.— The  23d  rule  of  the 
supreme  court,  for  the  regulation  of  equity 
practice  in  the  circuit  courts,  is  under- 
stood by  this  court  to  apply  to  matters 
applicable  to  the  merits,  and  not  mere 
pleas  to  the  jurisdiction;  and  especially,  to 

5  U  S  Enc— 55 


those  founded  on  any  personal  disability, 
or  personal  character  of  the  party  suing; 
or  to  any  pleas,  merely  in  abatement.  The 
rule  does  not  allow  a  defendant,  instead 
of  filing  a  formal  demurrer  or  a  plea,  to 
insist  on  any  special  matter  in  his  answer; 
and  have  also  the  benefit  thereof,  as  if  he 
had  pleaded  the  same  matter,  or  had  de- 
murred to  the  bill;  in  this  respect,  the 
rule  is  merely  affirmative  of  the  general 
rule  of  the  court  of  chancery;  in  which 
natters  in  abatement,  and  to  the  juris- 
diction, being  preliminary  in  their  nature, 
must  be  taken  advantage  of  by  a  plea,  and 
cannot  be  taken  advantage  of  in  a  general 
answer;  which  necessarily  admits  the  riidit 
and  capacity  of  the  party  to  sue.  Liv- 
ingston v.  Storv,  ii  Pet.  351,  9  1..  Ed. 
746.  See  the  title  ABATEMENT,  RE- 
VIVAL AND  SURVIV  \I..  vol.   i.  p.   12. 

64.  General  reservation. — White  v. 
foyce,    158    I".    S     L28,  39    L.    Ed.   9  11 

65.  Reservation  omitted  in  answers  of 
infants— White  v.  Joyce,  158  U.  S.  128,  39 
L     1M    921.      See,     generally,     the     titles 

\RDIAN    AND    WARD;    INFANTS. 
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he  shall  answer  fully  to  all  the  matters  of  the  bill,66  even  without  a  special  in- 
terrogatory. ';T 

Limitations  of  Rule. — A  defendant  is  not,  however,  bound  to  answer  an 
interrogatory,  not  warranted  by  some  matter  contained  in  a  former  part  of  the 
bill.08  Nor,  under  the  present  rules  of  equity  practice,  does  the  rule  apply  in 
cases  where  he  might  by  plea  protect  himself  from  such  answer  and  discov- 
ery.09 As  to  the  exception  to  the  general  rule  in  cases  where  a  full  answer 
would  involve  a  disclosure  of  privileged  communications,  see  the  title  Priv- 
ileged Communications. 

(b)  Necessity  for  Positive  and  Certain  Averments — aa.  When  Positive  An- 
swer Required. — Where  a  fact  alleged  in  the  bill  is  one  within  the  defendant'^ 
own  knowledge,  the  general  rule  of  equity  pleading  is  that  he  must  answer  pos- 
itively, and  not  merely  to  his  remembrance  and  belief;70  though  it  would  seem 
that  a  distinction  is  generally  made  between  recent  and  remote  acts  or  decla- 
rations of  the  defendant.71 

bb.  Averments  as  to  Defendant's  Belief  or  Ignorance  of  Facts. — If  the  facts 
are  not  within  the  knowledge  of  the  defendant,  he  ought  to  state  what  his 
belief  is  upon  the  subject,  if  he  has  any,72  and  if  he  has  none,  and  cannot  form 
any,  he  ought  to  say  so,  and  call  on  the  complainant  for  proof  of  the  alleged 
facts,  or  waive  that  branch  of  the  controversy.73  The  clear  weight  of  authority 
is  that  a  mere  statement  by  the  respondent  in  his  answer,  that  he  has  no  know! 
e(\ge  that  the  fact  is  as  stated,  without  any  answer  as  to  his  belief  concerning 
it,  is  not  such  an  admission  as  is  to  be  received  as  full  evidence  of  the  fact.7' 
As  to  the  difference  between  a  positive  answer  and  an  answer  upon  belief,  with 
regard  to  the  testimony  required  to  overcome  its  denials,   see  post,   "Answer," 

IX,  C,  5,  c. 

cc.  Must  Be  Certain  and  Not  Evasive. — The  answer  must,  so  far  as  is  in  tin 


66.  In  Crocket  v.  Lee,  7  Wheat.  522,  5 
L.  Ed.  513,  the  question  in  which  was  the 
validity  of  a  certificate  for  a  settlement 
right,  the  defendant,  in  his  answer  said 
that  he  did  not  "admit  that  the  survey  has 
been  made  agreeable  to  location  or  to 
law."  It  was  held  that  this  allegation 
was  confined  to  the  survey,  and  did  not 
mount  up  to  the  location  or  draw  that 
into   question. 

Answer  should  be  full  as  to  all  the  ma- 
terial allegations  of  the  bill.— Mechanics' 
Bank  v.  Lvnn,  1  Pet.  376,  7  L.  Ed.  185; 
Brown  v.  Pierce,  7  Wall.  205,  19  L.  Ed. 
134;  Young  v.  Grundy,  6  Cranch  51,  3  L. 
Ed.  149;  Bank  v.  Beverly.  1  How.  134.  11 
L.  Ed.  75.  And  see  ante,  "Nature  and  Pur- 
pose."  VIII,  C,  4,  a. 

Where  an  answer  is  filed  in  support  of 
a  plea,  such  answer  "must  be  full  and 
clear,  or  it  will  not  be  effectual  to  support 
the  plea;  for  the  court  will  intend  the 
matters  so  charged  against  the  pleader, 
unless  they  are  fully  and  clearly  denied. 
Bu1  if  they  are,  in  substance,  fully  and 
clearly  denied,  it  may  be  sufficient  to  sup- 
port the  plea,  although  all  the  circum- 
stances charged  in  the  bill  may  not  be 
precisely   answered."     Dissenting   opinion 

McLean,   I.,  in  Rhode  Island  v.   Mas 
chusetts,    14  "Pet.   210.    in   L.    Ed.    423. 

As  to  the  effect  of  failure  to  answer 
fully  see  i".-t.  "Admissions  by  Answer," 
VIII,   C.   4.   i.    (3);   '  of    Failure   to 

Excrnt   within   Proper  Time,"   VIIT,   C,   4, 
g,   (2),    (b). 


67.  Full  answer  required  in  absence  of 
special  interrogatory. — Mechanics'  Bank  v. 
Lynn,  1   Pet.   37G,  7   L.   Ed.   185. 

68.  Interrogatory  must  be  warranted  by 
matter  in  former  part  of  bill. — Mechanics* 
Bank  v.  Lynn,  1   Pet.   376.  7  L.   Ed.   185. 

69.  Where  defendant  might  protect  him- 
self by  plea  from  answer  and  discovery. — 
Rule  39  of  Rules  of  Practice  in  Equity. 
See,  ante,  "Nature  and  Functions,"  VIII, 
C,  3.  a.   (2). 

70.  Answer  must  be  positive  as  to  facts 
within  defendant's  knowledge. — Slater  v. 
Maxwell.  6  Wall.  268.  18  L-  Ed.  796. 

Material  allegations  in  the  bill  of  com- 
plainant ought  to  be  answered  and  ad- 
mitted, or  denied,  if  the  facts  are  within 
the  knowledge  of  the  respondent.  Brown 
V.    Pierce,   7   Wall.   205,    19    L.    Ed.    134. 

71.  Distinction  between  recent  and  re- 
mote acts  of  defendant. — See  Slater  v. 
Maxwell.  6  Wall.  268,  is   L.    Ed.  796. 

72.  Statement  as  to  defendant's  belief. 
—Brown  v.  Pierce.  7  Wall.  205,  19  L.  Ed. 
134;  Clarke  v.  Van  Riemsdyk,  9  Cranch 
1.".::.  3   L.   Ed.   688. 

As  to  the  effect  of  a  positive  answer  re- 
specting facts  which  could  not  have   been 
personally    known    to    the    defendant,    see 
.  "Answer,"   IX.  C.  5,  c 

73.  Absence  of  and  inability  to  form 
belief.— Brown  ?'.  Pierce,  7  Wall.  205.  19 
I.      I'd.     131. 

74.  Effect  of  denial  of  knowledge  with- 
out answer  as  to  bel;°f. — Brown  v.   Pi< 

7  Wall.  2(>5,   19    L   Ed.    134. 
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power  of  the  defendant,  be  explicit,  certain,  and  not  evasive,  or  it  will  be  held 
insufficient.'5 

(c)  Must  Aver  Facts  and  Xot  Conclusions  of  late-.— The  same  rule  as  to  the 
impropriety  of  averring  conclusions  of  law  instead  of  facts  applies  in  case  of 
answers  as  of  bills  in  equity;™  and  a  denial  of  the  law  simply  will  not  avoid 
the  eftect  of  admissions  in  the  answer.77 

(d)  Impertinence.— Generally,  as  to  what  constitutes  impertinence  in 
equity  pleading,  see  ante,  "Impertinence,"  VIII,  B,  2,  b.  (3)    (h)    cc 

As  to  the  effect,   as  evidence,   of  impertinent  allegations  in  answer 
see  post,  "Answer,"  IX,  C,  5,  c. 

(3)  General  Traverse.— An  answer  in  equity  usually  contains  in  conclusion  a 
general  traverse  of  the  allegations  of  the  bill,  including  the  unlawful  combina- 
tion charged.'8  This  general  traverse  is,  however,  omitted  in  case  of  an  answer 
by  an  infant,  expressed  to  be  made  by  his  guardian;  an  infant  being  consid- 
ered as  incapable  of  entering  into  the  unlawful  combination.79 


75.  Answer  must  not  be  evasive. — 
-later  v.  Maxwell,  6  Wall.  268,  18  L.  Ed. 
796;  Brown  v.  Pierce.  7  Wall.  205,  19  L. 
Ed.  134;  Caldwell  v.  Cafrington,  9  Pet.  86, 
9  L-  Ed.  60;  Agawam  Co.  v.  Jordan,  7 
Wall.  583.  19  L.  Ed.  177.  And  see  Gumaer 
:•.  Colorado  Oil  Co.,  152  U.  S.  88,  38  L.  Ed. 
365. 

Answers  held  insufficient  and  evasive. 
— Where  a  bill,  alleging  a  good  title  to 
lands  in  a  complainant,  and  setting  forth, 
particularly,  the  nature  of  it,  sought  to 
have  a  conveyance  made  by  duress  an- 
nulled and  the  land  reconveyed  free  from 
the  lien  of  judgments  obtained  against  the 
grantee  after  the  conveyance,  an  answer 
by  the  judgment  creditor,  setting  up  in 
general  terms  a  good  title  in  the  grantee, 
on  the  representation  and  faith  of  which 
he  had  lent  such  grantee  money,  must  be 
taken  as  referring  to  the  title  derived  un- 
der the  deed  in  controversy.  And  this 
though  there  have  been  no  replication  to 
the  answer.  Where,  in  such  a  bill,  the 
complainant,  by  way  of  affecting  the  judg- 
ment creditor  with  notice,  sets  forth  that 
he,  the  complainant,  was  never  out  of 
possession  of  the  land,  an  answer,  aver- 
ring in  general  terms  that  the  respondent 
was  informed  and  believed  that  the  com- 
plainant entered  as  tenant  of  the  grantee, 
but  not  specifying  any  time  or  circum- 
stances of  such  entry,  nor  assigning  any 
reason  for  not  specifying  them,  is  insuffi- 
cient and  evasive;  there  being  nothing 
alleged  which  tended  to  show  that  the 
grantee  ever  pretended  to  have  any  other 
title  than  that  derived  from  the  complain- 
ant, or  that  there  was  any  title  elsewhi 
Brown   v.     Pierce.  7  Wall.  205,  19  L.  Ed.  134. 

When  a  bill  alleged  that  at  the  time  a 
very  large  tract  of  land — sold  for  taxes — 
was  put  up  for  public  sale,  a  great  many 
persons  were  present  with  a  view  to  pur- 
chase small  tracts  for  farming  purposes, 
but  that  the  defendant  stated  to  them  that 
the  complainant  would  redeem  his  land 
from  the  purchasers,  and  in  that  way  put 
down  all  competition,  and  had  the  entire 
property  struck  off  to  him  for  tl  iunt 

of   the    taxes;    and    thai    this    conducl    was 
pursued    to    enable    him    to     buy    without 


competition,  for  a  trifling  amount,  all  the 
land  of  the  complainant,  held,  that  an  an- 
swer   was    evasive    and    insufficient,    when 
answering  that  the  defendant   -has   no 
collection    of    making    said    statement    nor 
does  he  believe  that  he  stated  that  W    X 
would  redeem  his   land,"  and  that  he  " 
heves  the  charge  that  he  stated  to  the  by- 
standers   attending    that     sale      that      he 
would    do    so,    to    be    untrue."      Slater    v 
Maxwell,    6   Wall.    268,    18    L.    Ed.    796. 

A  denial  by  the  defendant,  that  his  tes- 
tator gave  authority  to  A  to  draw  a  bill 
ot  exchange,  is  not  such  an  answer  to  an 
averment  of  such  authority  as  will  deprive 
the  complainant  of  his  remedy,  unless  the 
defendant  also  denied  the  subsequent  as- 
sent of  his  testator  to  the  drawing  of 
such  bill;  for  a  subsequent  assent  is 
equivalent  to  an  original  authority.  Clarke 
v.  Van  Riemsdyk,  9  Cranch  153,  3  L.  Ed. 
6S8. 

A  defense  "that  the  patentee  fraudu- 
lently and  surreptitiously  obtained  the 
patent  for  that  which  he  knew  was  in- 
vented by  another."  is  not  a  sufficient 
defense  to  a  charge  of  infringement,  un- 
less accompanied  by  the  further  alii  - 
tions  that  the  alleged  first  inventor  was  at 
the  time  using  reasonable  diligence  in 
adopting  and  perfecting  the  invention. 
Agawam  Co.  v.  Jordan,  7  Wall.  i  1 

Ed.    177.      See   the   title   PATENTS. 

As  to  the  effect  of  an  evasive  answer  as 
an  admission,  see  post,  "Evasive  An- 
swers,"   VTII.   C.   -).   i.    (3),    Cc). 

76.  Application  of  usual  rule  as  to  plead- 
ing facts  and  not  conclusions  of  law. — 
See  ante.  "FacN  and  Xot  Conclusions  to 
Be  Pleaded,"  VIII,  B.  2.  b.  f3),  CM.  1,1.. 
Cbb).  \nd  see,  srenerally,  the  title  LEG  \I 
CONCLUSIONS. 

77.  Admissions  not  avoided  by  denial 
of  the  law. — See  post,  "Denial  of  the  Law 
Ineffective  as  Againsl  Admissions  of 
Facts,"   VIII.  C.    I.  i.    (3).    <M. 

78.  General  traverse.— White  :  Joyce, 
158    U    S     l"-     39    1.     ! 

79.  General  traverse  unnecessary  in  an- 
swer by  infants.     Whiti  I    yce.    1> 

S       128.     39     I.      Ed     921       See    th( 
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(4)  Verification — (a)  Necessity. — Unless  the  complainant,  as  he  may  do 
waives  such  requirement  in  his  hill,80  or  it  is  dispensed  with  by  order  of  the 
court,sl  the  answer  must,  in  the  case  of  natural  persons,S2  be  under  oath.83 

(b)  Effect  upon  Admissibility  and  Weight  of  Answer  as  Evidence. — See  post, 
"Answer,"  IX,  C,  5,  c. 

f.  Waiver  of  Objections  to  Answer. — As  to  waiver  by  failure  to  file  ex- 
ceptions, see  post,  "Effect  of  Failure  to  Except  within  Proper  Time,"  VIII, 
C,  4,  g,  (2),  (b). 

As  to  waiver  by  failure  to  file  replication,  see  post,  "Effect,"  VIII, 
D    2    c 

g.  Procedure  by  Plaintiff  on  Coining  in  of  Answer — (1)  In  General. — Upon 
the  coming  in  of  the  defendant's  answer,  several  courses  are  open  to  the  plain- 
tiff. He  may,  upon  motion,  without  notice  to  the  defendant,  have  leave  to 
amend  his  bill,  with  or  without  the  payment  of  costs,  as  the  court  may  direct;84 
he  may  file  exceptions  to  the  answer  ;85  he  may  file  a  replication  to  the  answer,86 
or  he  may  set  down  the  case  for  hearing  upon  bill  and  answer.87 

(2)  Exceptions  to  Answer — (a)  When  Proper. — In  General. — The  plaintiff 
may  except  to  the  answer  for  insufficiency,88  as,  for  instance,  for  the  want  of 
due  answer  to  specific  allegations  of  the  bill,89  where  the  fact  charged  is  ma- 
terial.90    So  also,  it  has  been  held  that  an  answer  may  properly  be  excepted  to 


80.  Right  of  complainant  to  waive 
sworn  answer. — See  post,  "In  General," 
IX.    C,   5,   c,    (2),    (b),   cc,    (aa). 

81.  Verification  dispensed  with  by  or- 
der of  the  court. — Union  Bank  v.  Geary, 
5    Pet.   99,   8   L.    Ed.    60. 

82.  Answer  of  corporation  should  be 
under  corporate  seal  and  not  under  oath. 
— A  corporation  must  appear  and  answer 
a  bill,  not  under  oath  but  under  its  com- 
mon seal.  Bronson  v.  La  Crosse,  etc.,  R. 
Co.,  2  Wall.  283,  17  L.  Ed.  725;  Union 
Bank  v.   Geary,  5   Pet.  '99.  8   L.    Ed.   60. 

83.  Answer  must  be  under  oath. — Con- 
ley  v.  Nailor,  118  U.  S.  127,  30  L.  Ed.  112; 
Union  Bank  v.  Geary,  5  Pet.  99,  8  L-  Ed. 
60. 

84.  Amendment  of  bill  on  motion. —  Tn 
re  Sanford  Fork,  etc.,  Co.,  160  U.  S.  247. 
40  L.  Ed.  414.  See  the  title  AMEND- 
MENTS,   vol.    1,    pp.    290,    295,    303. 

85.  May  file  exceptions  to  answer. — In 
re  Sanford  Fork,  etc.,  Co.,  160  U.  S.  247, 
40  L.  Ed.  414.  See  post,  "Exceptions  to 
Answer."  VIII,  C,  4,  g,  (2). 

86.  Replication  to  answer. — In  re  San- 
ford Fork,  etc.,  Co.,  160  U.  S.  247,  40  L. 
Ed.    414.      See    post,    "Replication,"    VIII. 

D. 

87.  May  set  down  case  for  hearing  on 
bill  and  answer. — In  re  Sanford  Fork,  etc., 
Co.,  160  U.  S.  247,  40  L.  Ed.  111.  See 
post.  "Where  Case  Set  Down  for  Hearing 
on  Bill  and   Answer."  IX,  A,  3. 

88.  Exceptions  for  insufficiency  of 
answer. —  Equity  Rule  61.  In  re  Sanford 
Fork,  etc.,  Co.,  160  U.  S.  247.  40  L.  Ed. 
414;  Mechanics'  Bank  v.  Lynn,  1  Pet.  376, 
7    I,.     Kd.     185;    Brown    r.    fierce,    7    Wall. 

-,  L9  L.  Ed.  L34;  Hardeman  v.  Harris,  7 
How  726,  12  L.  Ivl.  889;  Clements  v. 
Macheboeuf,  92  U.  S.    U8,  23  L.   Ed.  504. 

89.  Want  of  due  answer  to  specific  alle- 
gations of  bill. —  In  re  Sanford  !•'•  rk,  etc., 
Co.,  160  U.  S.  247.    in   L.   Ed.    11  1. 


In  Mechanics'  Bank  v.  Lynn,  1  Pet. 
376,  7  L.  Ed.  185,  it  was  held  that  if  the 
bank  was  called  upon  by  certain  inter- 
rogatory to  admit  or  deny  notice,  no 
answer  having  been  given,  exceptions 
should  have  been  taken  to  the  answer  for 
insufficiency. 

90.  Facts  charged  in  allegations  must 
be  material. — If  an  exception  be  taken 
to  an  answer  in  chancery  upon  the  ground 
that  certain  allegations  in  the  bill  are 
neither  answered,  admitted  nor  denied, 
it  becomes  necessary  to  inquire  whether 
the  facts  charged  in  the  allegations  are 
material,  and  might,  if  established,  con- 
tribute to  support  the  equity  of  the  com- 
plainant. If  they  will  not,  the  omission 
to  answer  the  allegations  is  not  a  good 
ground  for  exception  to  the  answer,  and 
the  exception  must  be  overruled.  There- 
fore, when  a  bill  charged  that  certain 
notes  were  given  for  the  purchase  of 
slaves  introduced  into  the  state  of  Mis- 
sissippi, as  merchandise  and  for  sale,  after 
the  first  day  of  May,  1833,  and  the  answer 
omitted  to  notice  the  allegation  such  omis- 
sion was  not  a  good  ground  for  an  ex- 
ception. This  court  has  repeatedly  de- 
cided that  the  fact  stated  is  no  defense 
to  a  suit  at  law.  Still  less  can  it  be  a 
defense  in  equity,  after  a  judgment  at 
law.  Where  an  allegation  in  the  bill  was, 
that  the  complainants  were  only  sureties, 
and  that  their  principal  was  insolvent. 
the  answer  was  not  justly  subject  to  ex- 
ception for  omitting  to  notice  it.  The 
fact  in  no  way  strengthened  the  equity 
of  the  complainants.  Hardeman  v.  Har- 
ris, 7    How.  726,  12  L.  Ed.  889. 

Where  there  was  a  judgment  which 
had  been  recorded  under  the  laws  of 
Louisiana,  and  thus  made  equivalent  to  a 
mortgage  niton  the  property  of  the  debtor. 
and  the  plaintiff  assigned  tl  1-  judg- 
ment, and  was  then  himself  sued  and   ha'' 
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which   attempts   to   raise  a   question   which    should   properly   he   raised   by  cross 
bill.91 

The  answer  of  an  infant  cannot  be  excepted  to  for  insufficiency.92 

(b)  Effect  of  Failure  to  Except  within  Proper  Time.—l  fader  the  present  rules 
of  equity  practice  it  is  provided  that  if  no  exceptions  thereto  be  filed  within  the 
period  therein  prescribed,9-  the  answer  shall  be  deemed  and  taken  to  be  suffi- 
cient.94 Under  this  rule,  matters  well  alleged  in  the  bill  and  n  t  denied  or 
avoided  in  the  answer,  are  not  held  to  be  admitted  where  no  exception  is  filed 
but  must   be  proved  on   the   final  hearing.95 

(c)  Hearing  and  Determination  of  Exceptions— aa.  Setting  Down  for  Hear- 
ing.— If  the  defendant  does  not  submit  to  the  exceptions  and  tile  an  amended 
answer,  the  plaintiff  may  set  down  the  exceptions  for  hearing00 


an  execution  issued  against  him,  his  rights 
under  the  recorded  judgment  could  not 
be  sold  under  this  execution,  because  he 
had  previously  transferred  all  those 
rights.  It  was  not  necessary  for  an  as- 
signee of  this  recorded  judgment,  who  was 
defending  himself  in  chancery,  by  claim- 
ing under  the  assignment,  to  notice  in 
his  pleading  an  allegation  in  the  bill 
that  a  release  of  the  judgment  was  im- 
properly entered  upon  the  record.  His 
assignment  was  not  charged  as  fraudu- 
lent. Stockton  v.  Ford,  11  How.  232,  13 
L.    Ed.  676. 

91.  Answer  setting  up  matter  proper 
for  cross  bill. — By  the  laws  of  Louisiana, 
where  there  has  been  a  judicial  sale  of 
the  succession  by  a  probate  judge,  a 
creditor  of  the  estate,  who  obtains  a 
judgment,  cannot  levy  an  execution  upon 
the  property  so  transferred,  upon  the 
ground  that  the  sale  was  fraudulent  and 
void.  He  should  first  bring  an  action  to 
set  the  sale  aside.  The  purchaser  under 
the  judicial  sale  having  filed  a  bill  and 
obtained  an  injunction  upon  the  creditor 
to  stay  the  execution,  it  was  an  irregular 
mode  of  raising  the  question  of  fraud 
for  the  creditor  to  file  an  answer  setting 
it  forth,  and  alleging  the  sale  to  be  void 
upon  that  ground.  He  should  have  filed 
a  cross  bill.  Exceptions  to  the  answer 
upon  this  account  were  properly  sustained 
by  the  court  below.  Ford  v.  Douglas,  5 
How.  143,  12  L-  Ed.  89. 

"In  this  court,  a  bill  filed  in  the  equity 
code  is  the  appropriate  remedy  to  set 
aside  the  conveyance.  In  the  present 
case  a  cross  bill  should  have  been  filed, 
setting  forth  the  matters  contained  in  the 
answer  of  the  defendant.  The  vendees 
would  then  have  had  an  opportunity  to 
answer  the  allegations  of  fraud  charged 
in  the  bill,  and,  if  denied,  the  parties 
could  have  gone  to  their  proofs,  and  the 
case  disposed  of  upon  the  merits.  It  is 
said  that  in  some  of  the  western  states 
an  answer  like  the  one  in  question  would 
be  regarded  by  their  courts  in  the  nature 
of  a  cross  bill,  upon  which  to  found  pro- 
ceedings for  the  purpose  of  setting  aside 
the  fraudulent  conveyance.  But  the  prac- 
tice in  this  court  is  otherwise,  and  more 
in  conformity  with  the  established  course 
of   proceeding   in   a   court   of   equity.      We 


are  of  opinion,  therefore,  that  the  appel- 
lant mistook  his  rights  in  attempting  to 
raise  the  question  of  fraud  in  the  pro- 
bate sales  in  his  answer  to  the  injunction 
bill;  and  that  instead  thereof  he  should 
have  filed  a  cross  bill,  and  have  thus  in- 
stituted a  direct  proceeding  for  the  pur- 
pose of  setting  aside  the  sales  and  sub- 
jecting the  property  to  his  judgments 
and  executions;  and  that  in  this  respect, 
and  to  this  extent,  the  decree  of  the  court 
below  was  correct."  Ford  v.  Douglas, 
5  How.  143,  12  L.  Ed.  89.  See  the  title 
CROSS  BILLS,  ante,  p.  133. 

92.  Answer  of  infant  may  not  be  ex- 
cepted to  for  insufficiency. — White  v. 
Joyce,  158  U.  S.  128.  39  L.  Ed.  921.  See, 
generally,  the  title  INFANTS. 

93.  Time  prescribed  by  equity  rule. — 
By  rule  61  of  equity  practice  it  is  provided 
that  "after  an  answer  is  filed  at  any  rule 
day,  the  plaintiff  shall  be  allowed  until 
the  next  rule  day  to  file  in  the  clerk's 
office  exceptions  thereto  for  insufficiency, 
and  no  longer,  unless  a  longer  time  shall 
be  allowred  for  the  purpose,  upon  cause 
shown   to  the   court,  or  a  judge   thereof." 

94.  Answer  deemed  sufficient  in  absence 
of  exceptions. — Rule  61  of  Rules  of  Prac- 
tice in  Equity.  Brown  v.  Pierce,  7  Wall. 
205,  19  L.  Ed.  134. 

95.  Failure  to  answer  certain  matters 
not  an  admission. —  See  post.  "As  to  Mat- 
ters Which  Answer  Neither  Denies  nor 
Avoids,"  VIII,   C,  4,  i,    (3),   (d). 

96.  Setting  down  exceptions  for  hear- 
ing.— Equity  Rule  63.  In  re  Sanford 
Fork,  etc.,  Co.,  160  U.  S.  247,  40  L  Ed. 
414. 

Distinction  between  hearing  upon  ex- 
ceptions and  on  bill  and  answer. — "For 
the  purpose  of  the  hearing  upon  excep- 
tions to  an  answer,  the  facts  alleged  in 
the  bill  and  in  the  answer  must  indeed 
be  considered  as  admitted,  and  only  mat- 
ter of  law  is  presented  for  decision, 
in  a  case  set  down  for  hearing  upon  bill 
and  answer.  But  the  difference  between 
the  two  cases  is  this;  When  a  case  in 
equity  is  set  down  for  hearing  on  bill  and 
answer,  the  whole  case  is  presented  for 
final  decree  in  favor  of  either  party,  But 
when  the  matter  set  down  for  hearing  is 
the  plaintiff's  exceptions  to  the  answer, 
the    case    is    not    ripe    for    a    final    decree; 
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bb.  Effect  of  Allowance. — If  the  exceptions  are  allowed  by  the  court,  upon 
the  hearing,  the  defendant  must  put  in  a  full  and  complete  answer;97  otherwise, 
the  plaintirf  may  take  the  bill,  so  far  as  the  matter  of  the  exceptions  is  concerned, 
as  confessed.98 

cc.  Procedure  Where  Answer  Adjudged  Sufficient. — As  to  the  right  of  plain- 
tiff to  file  a  general  replication  if  the  answer  is  adjudged  sufficient,  see  post, 
"Replication/'  VIII,  D. 

h.  Amendment  of  Answer. — The  general  rules  as  to  the  amendment  of  an- 
swers will  be  found  elsewhere  in  the  wcrk.99 

i.  Operation  and  Effect  of  Answer — (1)  As  Raising  Presumption  of  Aban- 
donment of  Demurrer. — As  to  the  effect  of  filing  and  proceeding  to  a  hearing 
upon  an  answer,  as  raising  the  presumption  on  appeal  that  a  demurrer  pre- 
viously filed  has  been  abandoned,  see  the  title  Appeal  and  Error,  vol.  2,  p.  330. 

(2)  As  Curing  Omission  in  Bill. — While  it  would  seem  that  a  defect  in  a 
statement  made  in  the  bill  may  be  rendered  immaterial  by  the  statements  of 
the  answer,1  yet  it  has  been  expressly  held  that  no  admissions,  in  an  answei 
to  a  bill  in  chancery  can,  under  any  circumstances  lay  the  foundation  for  relief. 
under  any  specific  head  of  equity,  unless  it  be  substantially  set  forth  in  the  bill.2 

(3)  Admissions  by  Answer — (a)  In  General.— Rendition  of  Decree  on 
Admissions  of  Answer. — Courts  of  equity  are  frequently  required  to  act  on 
the   admissions    of   the   answer   without    other   proof.      Thus,    when   a   cause   is 


the  only  question  to  be  decided  is  the 
sufficiency  of  the  answer;  and  no  final  de- 
cree can  be  entered  against  either  party, 
unless  it  declines  or  omits  to  plead 
further."  In  re  Sanford  Fork,  etc.,  Co., 
160  U.  S.  247.  40  L.  Ed.  414.  See  the  title 
DEMURRERS,  ante,  p.  293. 

97.  Duty  of  defendant  to  put  in  full 
answer  on  allowance  of  exceptions. — In 
re  Sanford,  Fork,  etc.,  Co.,  160  U.  S.  247, 
40  L.  Ed.  414;  Clements  v.  Macheboeuf, 
92  U.  S.  418,  23  L.  Ed.  504. 

93.  Effect  of  failure  to  answer.— Equity 
Pule  64.  In  re  Sanford  Fork,  etc.,  Co., 
]60  U.  S.  247,  40  L.  Ed.  414;  Clements  v. 
Macheboeuf,  92  U.  S.  418,  23  L.  Ed.  504. 
See  the  title  JUDGMENTS  AND  DE- 
CREES. 

CO.    See  the  title  AMENDMENTS,  vol. 

1,    p.    29:2. 

An  amended  answer  setting  up  an 
improbable  defense,  and  one  quite  depart- 
ing from  that  set  up  in  the  answer,  treated 
unfavorably.  The  Mabey  and  Cooper.  11 
Wall  204  20  L.  Ed.  8S1.  See  the  titles 
AMENDMENTS,  vol.  1,  p.  288;  COLLI- 
SION, vol.  3,  p.  870. 

1.  Statement  cf  facts  in  answer  as  cur- 
ing omissions  in  bill.— Cavender  v.  Caven- 
der.  114  U.   S.  464.  29  L-   Ed.  212. 

"The     defendant     refused     to     stand     on 
his  demurrer  and  answered  the  bill.     Hav- 
ing,   as    it    may    be    fairly    presumed,    the 
will  of  the  testator  before  him,  he  under 
took  to  set  out  in  his  answer,  under  oath, 
provisions  of  the  will  in  respect  to  the 
trust   estate  and   trust   in   question.     There 
is  no  pretense  thai    any  material   word  or 
clause,    in    relation    to    the    subject    of    the 
trust,    was    omitted    from    the    answer.      It 
re,   too   late    for  the   defendant, 
on    final    hearing    in    the    appellate    court 
ject   that   the   provisions   of   the    will 
were   not  fullv  set  out  in  the  bill   of  com- 


plaint. If  there  was  any  defect  in  the 
statement  made  in  the  bill,  it  was  rendered 
immaterial  by  the  statements  of  the 
answer,  and  is  not  now  ground  of  com- 
plaint. Greenleaf  v.  Birth,  5  Pet.  132.  8 
L.  Ed.  72."  Cavender  v.  Cavender,  114 
U.  S.  464,  29  L-   Ed.  212. 

"It    is    clear   that    a   defendant   to   a   bill 
in   equity,  who  states  in  his  answer  under 
oath    the    provisions    of    a    writing,    which 
is  presumed   to  be  in  his  possession,  can- 
not   complain    that    the    court    acted    upon 
his    admission.      The    court    might    in    its 
discretion    have    refused    to    interpret    the 
writing  without  its  production.     But  hav- 
ing  acted   upon   the   presumption   that   the 
defendant    in    his   answer   stated    truly   the 
contents  of  the  writing,  the  latter   cannot, 
on   the  ground  that  the   writing  itself  was 
not  put   in   evidence,  ask  a  reversal   of  the 
decree.      Courts    of    equity    are    frequently 
required   to  act   on   the   admissions   of   the 
answer  without  other  proof.      Thus,   when 
a    cause    is    heard    upon    bill    and    answer, 
the  decree  is  based  entirely  on  the  admis- 
sions   of    the    answer    without    other    testi- 
mony.     Reynolds   v.    Crawfordsville    First 
Nat. 'Bank,  112  U.   S.  405.  28  L.   Ed.   733; 
Brinkerhoff   v.    Brown,    7   John's    Ch.    217; 
Grosvenor  v.   Cartwright,   2    Cas.    Ch.    21; 
Perkins   v.    Nichols.   11    Allen   542.      At    all 
events,   it   does   not   lie   in    the   mouth    of  a 
defendant    in    equity   to   complain    thai    the 
court     assumed     his     answer     made     under 
oath   to  be  true  and  decreed  accordingly" 
Cavender   v.    Cavender,    114   U.    S.    464,    20 

L.  Ed.   212 

2.  Foundation  for  relief  must  be  sub- 
stantially set  out  in  bill. — Jackson  v.  Ash- 
ton,  11  Pet  229.  9  L-  Ed.  698.  See,  also, 
Knox  V.  Smith,  4  How.  298,  11  L  Ed. 
983.  See  ante.  "Allegations  of  Facts  En- 
titling Complainant  to  Relief."  VIII,  B, 
2.  b.   (3). 
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heard  upon  bill  and  answer,  the  decree  is  based  entirely  on  the  admissions  of 
the  answer  without  other  testimony.3 

Answer  of  Infant  by  Guardian  Not  Binding  as  Admission.— It  has  been 
held,  however,  that  the  answer  of  an  infant  defendant  by  his  guardian  is  not 
binding  upon  him,  and  no  decree  can  be  made  on  its  admissions  of  facts."1 

(b)  Denial  of   the  Laic   Ineffective  as  against   Admission   of  Facts. Wrier- 

the  answer  responsive  to  a  bill  admits  certain  facts,  the  effect  of  such  admission 
will  not  be  avoided  by  the  defendant's  denial  of  the  conclusion  of  law  arising 
from  such  facts.5  & 

(c)  Evasive  Answers.— It  has  been  held  that  evasive  answers  to  specific  in- 
quiries, if  not  positively  equivalent  to  admissions,  may  afford  strong  presumptive 
evidence  against  the  respondents.6 

(d)  As  to  Matters  Winch  Answer  Neither  Denies  nor  Avoids.— W'hWe  au- 
thorities are  not  wanting  to  the  effect  that  all  matters  well  alleged  in  the  hill, 
which  the  answer  neither  denies  nor  avoids,  are  admitted,  yet  the  better  opinion 
would  seem  to  be  that  such  answer  will  be  sufficient  to  prevent  the  bill  from 
being  taken  pro  confesso,  as  would  be  the  case  if  no  answer  were  filed,  and 
that  such  matters  should  be  proved  by  the  complainant.7  This  view  would  seem 
ro  be  clearly  sustained  by  the  61st  rule  of  equity  practice  providing  that  if  no 


3.  Decrees  based  on  admissions  of 
answer. — Cavender  v.  Cavender,  114  U.  S. 
464,  29  L-  Ed.  212;  Reynolds  v.  Crawfords- 
ville  First  Nat.  Bank,  112  U.  S.  405,  28  L. 
Ed.  733.  See  post,  "Where  Case  Set 
Down  for  Hearing  on  Bill  and  Answer." 
IX,  A,  3. 

Where  the  answer  is  undenied  by  any 
replication,  it  must  have  its  fair  scope  as 
an  admission;  but  the  court  is  not  au- 
thorized to  supply  anything  not  expressed 
in  it,  beyond  what  is  reasonably  implied 
from  the  language  employed.  Brown  v. 
Pierce.  7  Wall.  205,  19  L.  Ed.  134. 

4.  Exception  in  case  of  answer  by  in- 
fants.—White  v.  Joyce.  158  U.  S.  128,  39 
L.   Ed.  921. 

"Where  there  are  infant  defendants,  and 
it  is  necessary  in  order  to  entitle  the 
complainant  to  the  relief  he  prays  that 
certain  facts  should  be  before  the  court, 
such  facts,  although  they  might  be  the 
subject  of  admission  on  the  part  of  the 
adults,  must  be  proved  against  the  in- 
fants. 1  Daniells  Ch.  Pr.  238;  Mills  v. 
Dennis,  3  Johns.  Sup.  Ct.  367."  White 
V.  Joyce,  158  U.  S.  128.  39  L.  Ed.  921. 

5.  Denial  of  matters  of  law  ineffective 
as  against  admission  of  fact. — When  on 
a  bill  by  a  wife  against  her  husband  to 
establish  a  deed  of  trust  to  a  third  party 
in  her  favor,  and  now  in  the  husband's 
possession,  which  deed  she  alleges  that 
he  executed  and  delivered,  the  husband, 
in  an  answer  responsive  to  her  bill,  denies 
that  he  did  deliver  it.  his  denial  comes 
to  nothing  if  he  admit  in  the  same  answer 
certain  facts,  as.  ex.  gr..  that  he  signed  and 
sealed  it.  acknowledged  it  before  a  proper 
magistrate,  and  put  it  upon  record;  facts 
which  of  themselves  may.  under  the  cir- 
cumstances of  the  case,  constitute  a  de- 
livery. Tn  such  a  case  he  deni<  -  the  law 
simply.  Adams  v.  Adam-,  2]  Wall.  1*.".. 
22  L.  Ed.  504. 

A    chancellor    doe-    nol    need    a    verdict 


to  inform  his  conscience,  when  the  answer 
denies  fraud  in  the  abstract,  whilst  it 
admits  all  the  facts  and  circumstances 
necessary  to  constitute  it,  in  the  concrete 
Doss  v.  Tyack,  14  How.  297.  14  L-  Ed. 
428. 

6.  Effect  of  evasive  answers. — Agawam 
Co.  v.  Jordan,  7  Wall.   583,  19  L.    Ed.   177. 

7.  Matters    not    denied    or    avoided    by 

answer    to    be    proved    by    complainant 

Brown  v.  Pierce,  7  Wall.  205,  19  L.  Ed. 
134;  Young  v.  Grundy.  6  Cranch  51.  3 
L.   Ed.   149. 

If  the  answer  neither  admits  nor  denies 
the  allegations  of  the  bill,  they  must  be 
proved  on  the  final  hearing;  but  upon  a 
question  of  dissolution  of  an  injunction, 
they  are  to  be  taken  to  be  true.  Young 
V.  Grundy.  6  Cranch  51.  3  L.  Ed.  149 
See  the  title  INJUNCTION'S. 

Effect  as  raising  presumption  as  to 
ability  of  defendant  to  truly  deny  allega- 
tions.— "Though  the  failure  of  the  an- 
swer to  meet  this  charge  in  the  bill  does 
not  operate  as  a  technical  confession  of 
its  truth,  it  does  lay  a  foundation  for  the 
belief  that  if  the  defendant  could  have 
truly  denied  it.  she  would  not  have  tor- 
gone  the  decided  advantage  of  such  a 
denial  in  an  answer  which  puts  the  com- 
plainant on  proof  of  the  contested  fact 
by    more    than    one    witnc  NfcRea    :•. 

Branch  Bank.  19  How.  376,  15  1.  Ed. 
688.  See  post.  "General  Rule  a-  to  Ad- 
missibility and  Conclusiveness."  IX.  C, 
5,  c.  (2),  ib  i.  aa. 

Where  defects  appear  on  face  of  bill. 
— In    Kerr   r.    Moon,   9    Whi  5,    '">    I.. 

Ed.    161,    the    court    held    that    "the    del 
in    the    title    of    the    respondent  irs 

upon  the  face  of  the  bill,  and  a-  it  . 
tains  no  allegation  that  a  copy  of  the  will 
had  been  duly  proved  and  recorded,  the 
defendant  cannot  be  -aid  to  have  ad- 
mitted thos,-  facts,  by  not  denying  them 
in  his  answer." 
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exception  to  the  answer  be  filed  within  the  period  therein  prescribed,  it  shall 
be  deemed  and  taken  to  be  sufficient.8 

(4)  Answer  as  Evidence. — See  post,  "Answer,"  IX,  C,  5,  c. 

D.  Replication — 1.  To  Plea — a.  Right  to  File. — The  complainant  in  a  suit 
in  equity,  when  a  plea  to  his  bill  has  been  filed  by  the  defendant,  may  either 
set  down  the  plea  for  argument,9  or  he  may  take  issue  on  the  plea  by  filing  a 
replication  thereto.10 

b.  Filing  and  Withdrawal — (1)  Time  of  Filing — Effect  of  Failure  to  File  in 
Proper  Time. — Under  the  present  rules  of  equity  practice,  if  the  complainant 
shall  not  reply  to  any  plea,  or  set  down  any  plea  for  argument  on  the  rule  day 
when  the  same  is  filed,  or  on  the  next  succeeding  rule  day,  he  shall  be  deemed 
to  admit  the  truth  and  sufficiency  thereof,11  and  his  bill  shall  be  dismissed  as 
of  course,  unless  a  judge  of  the  court  shall  allow  him  further  time  for  that 
purpose.12 

(2)  Withdrawal. — If  a  replication  should  be  filed  inadvertently,  it  would  seem 
that  the  court  would  have  no  difficulty  in  permitting  it  to  be  withdrawn.13 

c.  Duplicity  as  Vitiating  Replication. — A  replication  to  a  plea  must  not  be 
double  or  it  will  be  held  bad.14 

d.  Determination  of  Issue. — See  post,  "On  Replication  to  Plea,"  IX,  A,  2. 

2.  To  Answer— a.  Special  Replication  Abolished. — Formerly  a  special  repli- 
cation to  an  answer  might  be  filed  with  leave  of  the  court.15     By  the  present 


8.  Provision  of  equity  rule  as  to  filing 
exceptions  to  answer. — See  ante,  "Effect 
of  Failure  to  Except  within  Proper  Time," 

VIII,  C,  4,  g,   (2).   (b). 

9.  Right  of  plaintiff  to  set  down  plea 
for    argument. — See    post,    "In    General," 

IX,  A,  1,  a. 

10.  Right  of  plaintiff  to  file  replication 
to  plea. — Equity  Rule  33;  Rhode  Island 
v.  Massachusetts,  14  Pet.  210,  10  L.  Ed. 
423;  Farley  v.  Kittson,  120  U.  S.  303,  28 
L.  Ed.  684;  United  States  v.  California, 
etc..  Land  Co.,  148  U.  S.  31,  37  L.  Ed. 
354;  United  States  v.  Dalles  Military  Road 
Co.,  140  U.  S.  599,  35  L-  Ed.  560;  Chicago, 
etc.,  R.  Co.  v.  Union,  etc..  Co.,  109  U.  S. 
702,  27  L.  Ed.  1081;  National  Bank  v. 
Insurance  Co.,  104  U.  S.  54,  26  L.  Ed. 
693;  Horn  v.  Detroit  Dry  Dock  Co.,  150 
U.  S.  610,  37  L.  Ed.  1199.  See,  also.  Dal- 
zell  v.  Dueber  Watch  Case  Mfg.  Co., 
149  U.  S.  315,  37  L.  Ed.  749;  Pearce  v. 
Rice.  142  U.  S.  28.  35  L.  Ed.  925;  Stead 
v.  Course,  4  Cranch  403,  2  L.  Ed.  660. 

If  a  plea  in  the  apprehension  of  the 
complainant  be  good  in  matter,  but  not 
true  in  fact,  he  may  reply  to  it,  and  pro- 
ceed to  examine  witnesses,  in  the  same 
way  as  in  case  of  a  replication  to  an 
answer.  Hughes  v.  Blake,  6  Wheat.  453, 
5  L.  Ed.  303;  Pearce  v.  Rice,  142  L.  Ed. 
28.  35  L.  Ed.  925.  See  post,  "Taking 
Testimony  and  Examining  Witnesses," 
IX,   C,  4. 

11.  Effect  of  failure  to  file  within 
proper  time  as  admitting  truth  and  suffi- 
ciency of  plea.— Equity  Rule  38;  National 
Bank  v.  Insurance  Co.,  104  U.  S.  54,  26 
L.  Ed.  693;  Chicago,  etc.,  R.  Co.  v.  Union, 
etc.,   Co.,   109   U.   S.  702,  27   L.    Ed.   1081. 

Under  rule  21  of  the  former  rules  of 
equity  practice,  "If  the  plaintiff  shall  not 
reply    to   or    set    for    hearing   any    plea    or 


demurrer  before  the  second  term  of  the 
court  after  filing  the  same,  the  bill  may 
be  dismissed  with  costs."  Poultney  v. 
La   Fayette,  3   How.  81,  11   L.   Ed.   503. 

Before  a  case  can  be  dismissed  under 
the  21st  rule,  regulating  equity  practice, 
there  must  exist,  in  the  technical  sense, 
a  plea  or  demurrer  on  the  part  of  the  de- 
fendant, which  the  plaintiff  shall  not  havi 
replied  to  or  set  down  for  hearing  before 
the  second  term  of  the  court  after  filing 
the  same.  Poultney  v.  La  Fayette,  3  How. 
81,  11  L-  Ed.  503. 

12.  Dismissal  for  failure  to  reply  to  or 
set  down  the  plea  for  argument. — National 
Bank  v.  Insurance  Co.,  104  U.  S.  54.  20 
L.  Ed.  693;  Chicago,  etc.,  R.  Co.  v.  Union, 
etc.,  Co..  109  U.  S.  702.  27  L.  Ed.  1081. 
See  the  title  DISMISSAL,  DISCON- 
TINUANCE AND  NONSUIT,  ante,  p. 
356. 

Default  available  only  to  defendant  by 
whom  plea  filed. — In  Chicago,  etc.,  R.  Co. 
V.  Union,  etc.,  Co.,  109  U.  S.  702,  27  L. 
Ed.  1801,  it  was  held  that  the  only  party 
which  could  assign  for  error  the  refusal 
of  the  court  to  dismiss  the  bill  on  account 
of  the  default  of  the  original  complainant 
in  not  replying  to  or  setting  down  the 
plea,  is  the  defendant  by  which  the  plea 
was  tiled. 

13.  Withdrawal  of  plea. — Hughes  v. 
Blake,  6  Wheat.  453,  5  L  Ed.  303. 

14.  Replication  bad  for  duplicity.— 
United  States  v.  Gurney,  4  Cranch  333, 
2  L.  Ed.  638. 

Generally,  as  to  the  definition,  nature 
and  effect  of  duplicity,  see  the  title 
PLEADING. 

15.  Allowance  of  special  replication 
under  former  practice. — See  Vattier  v. 
llindc,  7   Tet.  252,  8  L-  Ed.  675. 
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rules  of  equity  practice,  however,  it  is  expressly  provided  that  no  special  repli- 
cation to  any  answer  shall  be  filed;10  but  if  any  matter  alleged  in  the  answer 
shall  make  it  necessary  for  the  plaintiff  to  amend  his  bill,  he  may  have  leave 
to  amend  the  same,  with  or  without  the  payment  of  costs,  as  the  court  or  a 
judge  thereof,  may   in  his   discretion  direct.17 

b.  Right  to  File  General  Replication. — If  the  answer  of  the  defendant  is  not 
excepted  to,  or  if  it  is  adjudged  or  deemed  sufficient,  the  complainant  may  file 
a  general  replication  thereto. 1S 

c.  Effect. — In  General. — It  has  been  held  that  a  general  replication  denies 
every  allegation  in  the  answer  of  a  defendant  not  responsive  to  the  bill.19 

Effect  as  Putting  Cause  at  Issue.— See  post,  "Effect  as  Putting  Cause  at 
Issue."  IX,  A,  4.  b. 

Effect  as  Waiving  Objections  to  Sufficiency  of  Answer. — When  an 
answer  is  not  excepted  to  but  a  general  replication  filed,  the  complainant  is  held 
to  have  waived  all  objections  to  the  sufficiency  of  the  answer.-" 

d.  Time  of  Filing. — Under  the  present  rules  of  equity  practice  it  is  provided 
that  whenever  the  answer  of  the  defendant  shall  not  be  excepted  to.  or  shall  be 
adjudged  or  deemed  sufficient,  the  plaintiff  shall  file  the  general  replication 
thereto  on  or  before  the  next  succeeding  rule  day  thereafter.-1 

e.  Effect  of  Failure  to  File. — In  General. — The  general  rule  is  that  if  no 
replication  be  filed,  the  answer  will  be  taken  as  true,  and  no  evidence  can  be 
given  by  the  complainant  to  contradict  anything  which  is  therein  well  alleged.22 

Where  a  portion  of  an  answer  is  entirely  impertinent  to  the  bill,  no 
rormal  replication  is  required  to  avoid  its  effect  as  evidence  in  the  cause.23 

Dismissal  for  Failure  to  File  within  Proper  Time. — Under  the  present 
'•ules  of  equity  practice  it  is  provided  that  if  the  complainant  shall  omit  or  refuse 
to  file  the  replication  within  the  prescribed  period,  the  defendant  shall  be  entitled 
to  an  order,  as  of  course,  for  a  dismissal  of  the  suit ;  and  the  suit  shall  there- 
upon stand  dismissed,24  unless  the  court,  or  a  judge  thereof,  shall,  upon  motion, 


16.  Special  replication  abolished. — 
Equity  Rule  45;  Southern  Pac.  R.  Co.  v. 
United  States,   168  U.   S.   1,  42  L.   Ed.   355. 

17.  Amendment  of  bill  to  meet  allega- 
tions of  answer. — Equity  Rule  45;  South- 
ern Pac.  R.  Co.  v.  United  States,  168  U. 
S.   1.  42  L.   Ed.  355. 

"The  45th  equity  rule  means,  at  most, 
that  a  general  replication  is  always  suffi- 
cient to  put  in  issue  every  material  allega- 
tion of  an  answer  or  amended  answer,  un- 
less the  rules  of  pleading  imperatively 
require  an  amendment  of  the  bill." 
Southern  Pac.  R.  Co.  v.  United  States,  168 
U.  S.  1,  42  L-  Ed.  355. 

18.  Right  to  file  general  replication.— 
Equity  Rules  60,  66;  In  re  Sanford  Fork, 
etc.,  Co.,  160  U.  S.  247,  40  L-  Ed.  414; 
Banks  v.  Manchester.  128  U.  S.  244.  32 
L.  Ed.  425;  Reynolds  v.  Crawfordsville 
First  Nat.  Bank,  112  U.  S.  405,  28  L.  Ed. 
733;  Clements  v.  Macheboeuf,  92  U.  S. 
418.  23  L-   Ed.  504. 

19.  Denies  all  allegations  of  answer  not 
responsive  to  bill. —  Humes  v.  Scruggs,  94 
U.  S.  22,  24  L.  Ed.  51.  in  which  it  was 
held  that  the  defendant  must  therefore 
prove  his  allegation  of  a  decree  in  a 
former  suit  pleaded  by  way  of  estoppel. 
See,  generally,  the  title  RES  ADJUDI- 
CATA. 

20.  Replication  as  waiver  of  objections 
to  sufficiency  of  answer. — Slater  v.  Max- 
well, 6  Wall.  268,  18  L.  Ed.  796. 


21.  Time  of  filing.— Equity  Rule  66; 
Reynolds  v.  Crawfordsville  First  Xat. 
Bank,  112  U.  S.  405,  28  L.  Ed.  733. 

Replication  filed  after  answer  filed  and 
part  of  testimony  taken,  held  sufficient.— 
Clements  v.  Moore,  6  Wall.  299,  18  L.  Ed. 
786. 

22.  Answer  taken  as  true  in  absence  of 
replication. — Brown  v.  Pierce,  7  Wall. 

19    L.    Ed.    134.     See   post,    "Where    C 
Set    Down    for    Hearing   on    Bill   and    An- 
swer." IX,  A,  3. 

Where  the  answer  is  undenied  by  any 
replication,  it  must  have  its  fair  scope  as 
an  admission;  but  the  court  is  not  au- 
thorized to  supply  anything  not  expressed 
in  it,  beyond  what  is  reasonably  implied 
from  the  language  employed.  Brown  v. 
Pierce,  7  Wall.  205.  19  L.  Ed.   134. 

It  is  error  in  the  orphans'  court  for 
the  county  of  Washington,  in  the  District 
of  Columbia,  to  decide  a  cause  against 
the  answer  of  a  defendant,  if  the  answer 
had  not  been  denied  by  a  replication;  and 
if  there  be  no  evidence  in  the  record  con- 
tradicting that  answer.  Gettings  v.  Burch, 
9  Cranch   372,  3   L     Ed.    1 

23.  Replication  to  impertinent  answer 
unnecessary. — Gunnell  v.  Bird,  10  Wall. 
304,  19  L.  Ed.  913.  Se<  "Answer," 
TX.  C.  5,  c. 

24.  Dismissal  for  failure  to  file  within 
proper  time. —  Equity  Rule  66;  Washing- 
ton Railroad  v.  Bradleys,  10  Wall.  299,  19 
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for  cause  shown  allow  a  replication  to  be  filed  nunc  pro  tunc,  the  plaintiff  sub- 
mitting to  speed  the  cause,  and  to  such  other  terms  as  may  be  directed.25 

Waiver  of  Objections  by  Failure  to  Raise  below. — The  point  cannot  be 
first  made  in  the  supreme  court  that  no  replication  has  been  made  to  an  answer  in 
chancery,  and.  therefore,  that  the  answer  is  to  be  taken  as  conclusively  true  in 
all  points.  If  such  a  point  is  meant  to  be  insisted  on  in  the  supreme  court,  it 
should  have  been  made  in  the  court  below.20 

f.  Requisites  and  Sufficiency. — A  party  cannot  set  up  in  his  replication  a 
claim  not  in  any  way  made  in  his  bill,  and  the  granting  of  which  he  asks  in 
his  replication  only  in  the  event  that  the  case  made  in  his  bill  fails.27 


L.  Ed.  894;  In  re  Sanford  Fork,  etc.,  Co., 
160  U.  S.  247.  40  L.  Ed.  414;  Reynolds  v. 
Crawfordsville  First  Nat.  Bank,  112  U. 
S.  405.  28  L.  Ed.  733.  See  the  title  DIS- 
MISSAL. DISCONTINUANCE  AND 
NONSUIT,  vol.  5,  p.  356. 

Bill  not  to  be  dismissed  save  in  case  of 
neglect  to  file  replication. — "In  the  present 
case,  the  plaintiffs,  upon  the  coming  in  of 
the  answer,  neither  moved  for  leave  to 
amend  the  bill,  nor  filed  a  replication,  nor 
set  down  the  case  for  hearing  upon  bill 
and  answer.  But  they  filed  exceptions 
to  the  answer;  and  those  exceptions  only 
were  set  down  for  hearing,  and  were 
heard  and  passed  upon  by  the  court. 
While  some  of  the  exceptions  were  di- 
rected, as  is  usual,  to  the  want  of  due 
answer  to  specific  allegations  of  the  bill, 
others  of  the  exceptions  related  to  the 
sufficiency  of  the  whole  answer  to  consti- 
tute any  defense.  Its  sufficiency  in  the 
latter  respect  might  properly  have  been 
questioned  by  setting  down  the  case  for 
hearing  upon  bill  and  answer.  But  neither 
for  this  nor  for  any  other  reason,  was 
any  objection  made  to  the  exceptions  as 
irregular  or  improper  in  form.  The  cir- 
cuit court,  upon  sustaining  the  exceptions, 
could  not  (unless  the  defendants  chose 
to  stand  by  their  answer)  enter  a  final 
decree  against  the  defendants;  or  do  any- 
thing more  than  order  them  to  put  in  a 
full  and  complete  answer,  on  pain  of  be- 
ing held  to  have  confessed  the  bill.  If 
the  circuit  court,  instead  of  sustaining  the 
exceptions  to  the  answer,  had  overruled 
those  exceptions,  the  plaintiffs  would  have 
had  the  right  to  file  a  replication,  and  the 
bill  could  not  be  dismissed  unless  and 
until  they  neglected  to  file  one.  When 
the  decree  of  the  circuit  court,  sustaining 
the    plaintiff's    exceptions    to    the    answer, 

I    (because    the   defendants    declined  to 

ad  further)  granting  to  the  plaintiffs 
the  relief  prayed  for  in  the  bill,  was  re- 
versed by  this  court,  the  only  matter 
which    was    or    could    be    decided    by    this 

irt,  upon  the  record  before  it.  was  that 

the   answer   was    sufficient.     This   court,   in 

deciding,    would    go    no    further    than 

circuit    courl    could    have    done,    had 

i;     made    the    like    d  Wither    the 

circuit  court,  nor  this  court,  upon   adjudg- 

that  the  answer   was   sufficient,  could, 

without    any  il     or    neglect    on    the 

part  of  the  plaintiff-,  deprive  them  of  their 

lit.    inder  the  general  rules  in  equity,  to 


file  a  replication."  In  re  Sanford  Fork, 
etc.,  Co.,  160  U.  S.  247,  40  L.  Ed.  414. 
See  the  title  DEMURRERS,  ante,  p.  293. 
Motion  to  dismiss  too  late  after  cause 
set  down  for  hearing. — A  motion  to  dis- 
miss for  want  of  a  replication  comes  too 
late  after  the  cause  has  been  set  down 
for  hearing  of  bill  and  answer.  Reynolds 
v.  Crawfordsville  First  Nat.  Bank,  112  U. 
S.   405.  28  L.   Ed.   733. 

25.  Allowance  of  replication  nunc  pro 
tunc  upon  terms. — Equity  Rule  66;  Wash- 
ington Railroad  v.  Bradleys,  10  Wall.  299, 
19  L-  Ed.  894;  Reynolds  v.  Crawfords- 
ville First  Nat.  Bank,  112  U.  S.  405,  28 
L.  Ed.  733. 

26.  Objection  for  want  of  replication 
must  be  raised  in  court  below. —  Fretz  v. 
Stover,  22  Wall.  198,  22  L.  Ed.  769; 
National  Bank  v.  Insurance  Co..  104  U. 
S.  54,  26  L-  Ed.  693. 

"It  is  also  assigned  for  error  that  the 
complainant  failed  to  file  a  replication 
to  the  answer.  Leave  to  do  so  was 
granted  by  the  court,  on  the  complain- 
ant's motion;  and  although  the  transcript 
does  not  show  that  it  was  done,  the  par- 
ties went  to  the  hearing  as  if  it  had  been 
done,  submitting  the  case  upon  the  proofs 
which  had  been  taken,  as  though  a  formal 
issue  had  been  perfected.  The  same  ob- 
jection was  made  in  the  cases  of  Cle- 
ments v.  Moore.  6  Wall.  299,  18  L.  Ed.  786, 
and  Laber  v.  Cooper,  7  Wall.  565,  19  L.  Ed. 
151,  under  circumstances  not  distinguish- 
able from  the  present,  and  for  the  reasons 
there  stated  it  is  overruled."  National 
Bank  v.  Insurance  Co..  104  U.  S.  5  1.  2(5 
L.  Ed.  693.  See  the  title  APPEAL  AND 
ERROR,  vol.  2.  p.  113. 

27.  Cannot  set  up  claim  not  made  in 
bill.— Warren  v.  Van  Brunt,  19  Wall.  646, 
22   L.    Ed.   219. 

Special  replication  held  bad  as  depart- 
ing from  statements  of  bill. — The  bill  set 
forth  a  title  in  B.  H.,  the  wife  of  T.  H., 
direct  descent  from  her  brother  to  her- 
self, and  insisted  on  this  title  to  certain 
real  estate;  the  answer  of  the  defendants 
resisted  the  claim,  because  the  land  had 
been  conveyed  by  the  complainants,  be- 
lli' institution  of  the  suit,  to  A.  C; 
the  complainant,  in  his  replication,  ad- 
mitted the  execution  of  the  deed  to  A.  C. ; 
but  averred,  that  it  was  made  in  trust  to 
reconvey  the  lot  to  T.  II..  to  be  held  by 
1  mi  for  the  use  and  benefit  of  B.  H..  his 
wife    and    her   heirs,   and   to   enable    T.    H. 
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Form  of  Replication. — It  would  seem  that  no  particular  form  is  essential 
in  the  case  of  a  replication,  so  long  as  it  plainly  manifests  the  intention  of  the 
plaintiff  to  join  issue  with  the  defendants  and  hear  the  cause.'-'" 

g.  Determination  of  Issue  Raised  by  Replication. — See  post,  "On  Replication 
'o  Answer,"  IX,  A,  4.' 

IX.    Hearing  and  Determination. 

A.  Procedure  as  Dependent  upon  Manner  in  Which  Case  Presented 
for  Consideration — 1.  Where  Plea  Set  Down  for  Argumkxt — a.  In  Gen- 
eral.— The  plaintiff,  upon  a  plea  being  filed  by  the  defendant,  may,  if  he  so 
desires,  set  down  the  plea  for  argument,29  or,  as  has  been  seen,  he  may  file  a 
replication  to  such  plea.:;" 

As  to  the  effect  of  failure  to  set  down  plea  for  argument  or  to  reply 
thereto  within  the  prescribed  time,  see  ante,  "Time  of  Filing — Effect  of 
Failure  to  File  in  Proper  Time,"  VIII,  D.  1,  b,   (1)'. 

b.  Object  and  Effect  of  Setting  Do-zl'h  Plea  for  Argument. — The  object  of 
having  a  plea  set  down  for  argument  is  to  induce  the  presentation  to  the  court, 
as  a  question  of  law,  of  the  matters  set  up  in  the  plea,  so  that  assuming  those 
matters  to  be  true  in  point  of  facts,  the  whole  controversy  may,  perhaps,  be  de- 
termined as  a  question   of  law.31 

Effect. — If  the  plaintiff  sets  down  the  plea  for  argument,  he  thereby  admits, 
for  the  purpose  of  the  argument,  the  truth  of  all  the  facts  stated  in  the  plea,32 


to  manage  and  litigate  the  said  rights; 
and  that  A.  H.,  in  execution  of  the  trust, 
made  a  deed  to  T.  H.;  the  deed  was  re- 
corded, and  was  exhibited,  but  it  did  not 
state  the  trust.  The  rules  of  the  court 
of  chancery  will  not  permit  this  depar- 
ture in  the  replication  from  the  state- 
ments of  the  bill.  Vattier  v.  Hinde.  7 
Pet.  252.  8  L.  Ed.  675. 

"It  is  well  settled,  that  a  decree  must 
conform  to  the  allegations  of  the  party, 
as  well  as  to  his  proofs.  The  answer,  sup- 
ported as  it  is  by  the  deed  to  Cummins, 
would  have  put  the  plaintiffs  out  of  court, 
had  they  not  made  a  new  case  in  their 
replication.  Ought  not  this  case  to  have 
been  made  in  their  bill,  and  can  the 
omission  to  make  it  be  supplied  by  aver- 
ments in  the  replication?  The  act  for 
regulating  processes  in  the  courts  of  the 
United  States  (1  U.  S.  Stat.  276),  enacts, 
that  'the  forms  and  modes  of  proceeding' 
in  courts  of  equity  and  in  those  of  admir- 
alty and  maritime  jurisdiction,  shall  be 
'according  to  the  principles,  rules  and 
usages  which  belong  to  courts  of  equity 
and  to  courts  of  admiralty,  respectively, 
as  contradistinguished  from  courts  of 
common  law;'  subiect,  however,  to  such 
alterations,  etc.  This  act  has  been  gen- 
erally understood  to  adopt  the  principles, 
rules  and  usages  of  the  court  of  chancery 
of  England.  By  the  principles,  rules  and 
usages  of  that  court,  the  plaintiff-,  in  such 
a  case  as  this,  must  have  amended  tb-'ir 
bill.  2  Madd.  Ch.  275.  286;  Mitf.  PI.  256. 
They  could  not  have  been  permitted  to 
make  a  new  case  in  their  replication.  The 
act    permits    this    court    t  scribe    rules 

for  the  practice  of  the  circuit  courts 
Rules  have  been  prescribed  in  pursuance 
of  thi~  power,  but  they  allow  a  special  rep- 
lication   to    be    filed    only    with    leave    of 


the  court.  This  replication  was  filed  with- 
out leave,  and  is,  consequently,  not  saved 
by  the  rule.  We  think  it  obviously 
proper,  that  the  real  case  should  have 
been  stated  in  the  bill,  and  that  the  de- 
cree ought  not  to  have  been  pronounced, 
in  the  actual  state  of  the  pleadines  " 
Vattier  v.   Hinde,  7  Pet.  252.  8  L-  Ed.  675. 

28.  Form  of  replication  held  sufficient. 
— In  Clements  v.  Moore.  6  Wall.  299.  18 
L.  Ed.  786.  a  paper  was  put  in  after  the 
answer  filed  and  after  part  of  the  testi- 
mony had  been  taken,  stating  that  the 
"plaintiffs  in  the  cause  hereby  j  -in  i- 
with  the  defendants  (naming  them),  and 
will  hear  the  cause  on  bill,  answer  and 
proofs  against  the  defendants."  It  was 
held  that  this  was  sufficient  as  a  replica- 
tion. 

29.  Right  of  plaintiff  to  set  down  plea 
for  argument. — Equity  Rule  33;  Farley 
v.  Kittsnn.  120  U.  S.  30:;.  28  L.  Ed.  684; 
United  States  v.  California,  etc.,  Land  Co.. 
148  U.  S.  31,  37  L.  Ed.  354;  United  States 
v.  Dalles  Military  Road  Co..  140  U.  S 
599,  35  L.  Ed.  560;  Chicaeo.  etc..  R.  Co 
Union,  etc..  Co..  109  U.  S.  702.  27  L.  Ed. 
1081;  Pearce  v.  Rice,  142  I'.  S  -  5  L. 
Ed.  925;  Horn  v.  Detroit  Drv  Dock  Co., 
150  U.  S.  610.  37  L.  Ed.  1199;  Rhode 
Island  v.  Massachusetts,  14  Pet.  210.  10 
I.    Ed.    I 

?0.  Right  to  File  Replication  to  Plea. 
—See  ante.  "Ricdit  to   File,"  VIII,  D,  1.  a. 

31.  Object  of  setting  down  plea  for 
argument. — United  States  v.  Dalles  Mili- 
tary Road  Co..  140  U.  S.  599.  35  L.  Ed. 
560. 

32.  Admits  truth  of  facts  stated  in  plea. 
—Farley  v.  Kittson,  120  U.  S.  303.  28  L. 
Ed.  684;  Rhode  Island  v.  Massachusetts, 
M  Pet.  210,  10  L.  Ed    i 

"As    the   case   was   brought   on   for   con- 
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and  merely  denies  their  sufficiency  in  point  of  law  to  prevent  his  recovery.33 
Upon  argument  of  a  plea,  every  fact  stated  in  the  bill,  and  not  denied  by  answer 
in  support  of  the  plea,  must  be  taken  for  true.'14 

c.  Order  of  Argument. — In  England  the  party  who  puts  in  a  plea,  which  is 
the  subject  of  discussion,  has  the  right  to  open  and  conclude  the  argument,35 
and.  since  the  practice  of  the  English  courts  of  chancery  is  the  practice  in  the 
courts  of  equity  of  the  United  States,  in  the  absence  of  change  by  rule  or  stat- 
ute,36   it  would  seem  that  the  same  rule  should  prevail   in  the  federal  courts.37 

d.  Procedure  upon  Determination  as  to  Sufficiency  of  Plea — (1)  Where  Plea 
Alloiccd—aa.  Right  of  Plaintiff  to  Amend  Bill.— In  case  upon  the  hearing  the 
plea  is  allowed,  the  court  may,  in  its  discretion,  upon  motion  of  plaintiff,  allow 
him  to  amend  his  bill.38 

bb.  Right  to  Pile  Replication. — It  is  well  established  that  the  right  given  to  the 
plaintiff  to  set  down  the  plea  to  be  argued,  or  to  take  issue  thereon,  does  not 
mean  that  he  is  to  make  thereby  such  a  conclusive  election  that,  if  he  sets 
down  the  plea  to  be  argued,  and  it  is  sustained  on  the  argument,  he  cannot  aft- 
erwards take  issue  on  it.  The  practice  of  setting  down  pleas  for  argument  would 
be  discouraged,  if  the  plaintiff  were  not  to  be  allowed,  in  case  the  plea  be  sus- 
tained in  matter  of  law,  to  take  issue  upon  it  as  matter  of  fact,  and  it  is  the 
uniform  practice  to  allow  the  plaintiff  in  such  case  to  put  in  issue  by  a  proper 
replication,  the  truth  of  the  facts  stated  in  the  plea.39 

cc.  Costs  on  Allozvancc. — If,  upon  the  hearing,  a  plea  shall  be  allowed,  the 
defendant  shall  be  entitled  to  his  costs.40 

(2)  Where  Plea  Overruled — aa.  Duty  of  Defendant  to  Answer. — On  the 
overruling  of  a  plea  on  argument,  the  defendant  must  answer  the  bill ;  or  so 
much  thereof  as  is  covered  by  the  plea.41  the  next  succeeding  rule  day,  or  at 
such  other  period  as,  consistently  with  justice  and  the  rights  of  the  defendant. 
ihe  same  can,  in  the  judgment  of  the  court,  be  reasonably  done;  in  default  of 
answer  within  the  prescribed  time,  the  bill  may  be  taken  against  him  pro  con- 


sideration on  bill  of  complaint  and  plea, 
the  allegations  of  the  plea  are  taken  as 
admitted  as  upon  demurrer  thereto.  Far- 
ley v.  Kittson.  120  U.  S.  303,  314,  28  L- 
Ed.  684."  Raphael  v.  Trask,  194  U.  S. 
272,  48  L.   Ed.  97H. 

33.  Denies  sufficiency  of  facts  to  pre- 
vent recovery. — Farley  v.  Kittson,  120  U. 
S.  303,  28  L.  Ed.  684. 

34.  Admission  of  facts  stated  in  bill 
and  not  denied  by  answer  in  support  of 
plea. — United  States  v.  California,  etc., 
Land  Co.,  148  U.  S-  31,  37  L-  Ed.  354. 
See  ante,  "Answer  in  Support  of  Plea," 
VIII.  C,  4,  b,  (2). 

35.  English  practice  as  to  opening  and 
conclusion  of  argument. — Rhode  Island  v. 
Massachusetts,  14  Pet.  210,  10  L.   Ed.   423. 

36.  Generally,  as  to  the  adoption  of 
English  chancery  rules,  see  ante,  "Oigin 
and  Derivation."  Ill,  A;  "Governed  by 
English  Chancery  Practice  as  Modified  by 
Acts  of  Congress  and  Rules  of  Federal 
Courts,"  III,  H,  1,  a. 

37.  Right  to  open  and  conclude  argu- 
ment in  federal  courts. — Rhode  Island  v. 
Massachusetts,    14  Pet.  210.   10  L.   Ed.  423. 

e,  generally,  the  title  OPEN  AND 
CLOSE. 

38.  Amendment  of  bill  on  motion. — 
Equity  Rule  :'.".;  United  States  v.  Dalles 
Military  Road  Co.,  140  U.  S.  599,  35  L. 
Ed.   560;   Rhode   Island  v.   Massachusetts, 


14  Pet.  210,  10  L.  Ed.  423.     See,  generally, 
the  title  AMENDMENTS,  vol.   1,  p.   295. 

39.  Allowance  of  replication. — United 
States  v.  Dalles  Military  Road  Co..  140 
U.  S.  599,  35  L.  Ed.  560;  Rhode  Island 
v.  Massachusetts,  14  Pet.  210,  10  L.  Ed. 
423;  Green  v.  Bogue.  158  U.  S.  478,  39 
L.  Ed.   1061. 

"In  1  Daniell's  Chancery  Pleading  & 
Practice,  4th  ed.,  c.  15,  §  5.  p.  696,  it  is 
said,  that  if  a  plea  is  allowed  upon  argu- 
ment, the  plaintiff  may  take  issue  upon  it, 
and  proceed  to  disprove  the  facts  upon 
which  it  is  endeavored  to  be  supported, 
and  that  he  does  this  by  filing  a  replica- 
tion in  the  same  manner  as  if  the  defend- 
ant had  answered  the  bill  in  the  usual 
way.  To  the  same  effect,  see  Cooper's 
Eq.  PI.  232;  Beames  on  Pleas  in  Equity, 
316  to  318;  Rule  of  Lord  Chancellor 
King,  12  Geo.  1.,  Gilbert's  Reports  in 
Equity,  184.  2d  ed.  folio,  1742;  Story's 
Eq.  PL,  §  G97;  and  Mitf.  Ch.  PI.,  by 
Jeremy,  301."  United  States  v.  Dalles 
Military  Road  Co.,  140  U.  S.  599,  35  L. 
Ed.   560. 

40.  Costs  on  allowance  of  plea. — Rule 
35  of  Rules  of  Practice  in  Equity.  See, 
generally,  the  title  costs,  vol.  4,  p.  802. 

41.  Answer  required  where  plea  over- 
ruled.— Equity  Rule  34.  United  States  V. 
Dalles  Military  Road  Co.,  140  U.  S.  599. 
35  L.  Ed.  560. 
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fesso,  and  the  matter  thereof  proceeded  in  and  decreed  accordingly.4- 

bb.  Costs  on  Overruling. — If,  upon  hearing,  any  plea  is  overruled,  the  plain- 
tiff shall  be  entitled  to  his  costs  in  the  cause  up  to  that  period,  unless  the  court 
shall  be  satisfied  that  the  defendant  has  good  ground,  in  point  of  law  or  fact,  to 
interpose   the    same,   and    it   was   not   interposed   vexatiously   or   for  delay.4 :i 

(3)  Saving  Benefit  of  Plea  or  Ordering  Same  to  Stand  for  Answer. — In 
General. — It  would  seem  that  in  many  cases  when  pleas  are  not  overruled,  the 
-court  of  chancery,  in  the  exercise  of  its  discretion,  will  not  permit  them  to  have 
the  full  effect  of  a  plea,  but  will,  in  some  cases,  save  to  the  defendant  the  benefit 
of  it  at  the  hearing;44  and  in  others,  will  order  it  to  stand  for  an  answer,  as,  in 
the  judgment  of  the  court,  may  best  subserve  the  purposes  of  justice.45 

Effect  of  Saving  Benefit  of  Plea. — It  has  been  held  that  when  the  benefit 
of  a  plea  is  saved  to  the  hearing,  the  decision  of  the  cause  does  not  rest  upon  the 
truth  of  the  matter  of  the  plea;  but  the  plaintiff  may  avoid  it  by  other  matter 
which  he  is  at  liberty  to  adduce.46 

2.  On  Replication  to  Plea — a.  In  General. — As  to  the  right  of  the  com- 
plainant to  file  a  replication  to  the  plea  instead  of  setting  down  such  plea  for  ar- 
gument, see  ante,  "Right  to  File,"  VIII,  D,  1,  a. 

As  to  the  right  to  file  a  replication  after  plea  held  sufficient  on  argu- 
ment, see  ante,  "Right  to  File  Replication,"  IX,  A,  1,  d,  (1),  bb. 


42.  Time  to  answer — Effect  of  failure 
to  answer  within  prescribed  time. — Equity 
Rule  34.  For  a  full  treatment  of  the  ques- 
t:3n  of  taking  bills  pro  confesso,  when 
proper,  manner  and  effect  of  taking,  etc., 
see  the  title  JUDGMENTS  AND  DE- 
CREES. 

The  20th  of  the  rules  made  by  this 
court  at  February  term,  1822,  for  the  regu- 
'ation  of  proceedings  in  the  circuit  courts 
in  equity  cases,  prescribes:  "If  a  plea 
or  demurrer  be  overruled,  no  other  plea 
or  demurrer  shall  be  thereafter  received; 
and  the  defendant  shall  proceed  to  answer 
the  plaintiff's  bill;  and  if  he  fail  to  do  so, 
within  two  calendar  months,  the  same, 
or  so  much  thereof  as  was  covered  by  the 
plea  or  demurrer,  may  be  taken  for  con- 
fessed, and  the  matter  thereof  be  decreed 
accordingly."  By  the  terms  of  this  rule, 
no  service  of  any  copy  of  an  interlocu- 
tory decree,  taking  the  bill  pro  confesso, 
is  necessary,  before  the  final  decree;  and 
therefore  it  cannot  be  insisted  on  as  a 
matter  of  right,  or  furnish  a  proper 
ground  for  a  bill  of  review.  If  the  circuit 
court  should,  as  matter  of  favor  and  dis- 
cretion, enlarge  the  time  for  an  answer, 
or  require  the  service  of  a  copy,  before 
the  final  decree;  that  may  furnish  a 
ground  why  that  court  should  not  pro- 
ceed to  a  final  decree,  until  such  order 
was  complied  with;  but  any  omission  to 
comply  with  it,  would  be  a  mere  irregu- 
larity in  its  practice;  and  if  the  court 
should  afterwards  proceed  to  make  a  final 
decree,  without  it.  would  not  be  error  for 
which  a  bill  of  review  lies;  but  it  would 
be  to  be  redressed,  if  at  all,  by  an  order 
to  set  aside  the  decree  for  irregularity, 
while  the  court  retained  possession  and 
power  over  the  decree  and  the  cause.  \".> 
practice  of  the  circuit  court,  inconsistent 
with  the  rules  of  practice  established  by 
this   court    for    the   circuit    courts,    can    be 


admissible  to  cofltrol  them.  The  prin- 
ciple is  unquestionable,  that  all  the  par- 
ties to  the  original  decree  ought  to  join 
in  the  bill  of  review.  Bank  v.  White,  8 
Pet.  262,  8  L.  Ed.  938.  See  the  title  BILL 
OF  REVIEW,  vol.  3,  p.  248. 

43.  Right  to  costs  when  plea  overruled. 
— Rule  34  of  Rules  of  Practice  in  Equitv. 
See,  generally,  the  title  COSTS,  vol.  4, 
p.  802. 

44.  Saving  benefit  of  plea  at  hearing.— 
Rhode  Island  v.  Massachusetts,  14  Pet. 
210,   10  L.   Ed.  423. 

In  ordinary  cases  between  individual-, 
the  court  of  chancery  has  always  exer- 
cised an  equitable  discretion  in  relation  to 
its  rules  of  pleading,  whenever  it  has  been 
found  necessary  to  do  so  for  the  pur- 
poses of  justice.  In  a  case  in  which  two 
sovereign  states  are  contesting  a  question 
of  boundary,  the  most  liberal  principles 
of  practice  and  pleading  ought,  unques- 
tionably, to  be  adopted,  in  order  to  enable 
both  parties  to  present  their  respective 
claims  in  their  full  strength.  If  a  plea 
put  in  by  the  defendant  may  in  any  de 
gree  embarrass  the  complainant,  in  bring- 
ing out  the  proofs  of  the  claim  on  which 
he  relies,  the  case  ought  not  to  be  dis- 
posed of-  on  such  an  issue;  undoubtedly, 
the  defendant  must  have  the  full  benefit 
of  the  defense  which  the  plea  discloses. 
but  at  the  same  time,  the  proceedings 
ought  to  be  so  ordered  as  to  give  tin- 
complainant  a  full  hearing  on  the  whole 
of  his  case.  Rhode  Island  r.  Massachu- 
setts, 14  Pet.  210,  io  L.   Ed.  423. 

45.  Plea  ordered  to  stand  for  answer. 
—Rhode  Island  v.  Massachusetts,  ii  Pet. 
210,  10  L.  Ed.  423. 

46.  Effect   of  saving   benefit   of    plea. 
Pearce    V.    Rice.    142    U.    S     28,    35    I,.    Ed. 
925,   quoting    from    Cooper's    Eq.    Pi.    2:;::. 
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b.  Matters  Put  in  Issue. — At  a  hearing  upon  plea,  replication  and  proofs,  nc 
fact  is  at  issue  between  the  parties  but  the  truth  of  the  matter  pleaded.47 

c.  Examination  of  Witnesses. — See  post,  "Taking  Testimony  and  Examin- 
ing Witnesses,"   IX,   C,  4. 

d.  Determination-  of  Issue  and  Effect  Thereof — (1)  Effect  of  Establishment 
of  Plea — (a)  Former  Practice. — If  the  plaintiff  replies  to  the  plea  joining  issue 
upon  the  facts  averred  in  it,  and  so  puts  the  defendant  to  the  trouble  and  ex- 
pense of  proving  his  plea,4S  he  thereby,  according  to  the  English  practice,  ad- 
mits that  if  the  particular  facts  stated  in  the  plea  are  true,  they  are  sufficient  in 
law  to  bar  his  recovery;49  and  if  they  are  proved  to  be  true,  the  bill  must  be 
dismissed  without  reference  to  the  equity  arising  from  any  other  facts  stated 
in  the  bill.50  That  practice  in  this  particular  has  been  recognized  by  the  United 
States  supreme  court  on  at  least  two  occasions,  prior  to  the  establishment  of  the 
present  rules  of  equity  practice.51 


47.  Truth  of  matter  pleaded  the  only 
issue. — Farley  v.  Kittson,  120  U.  S.  303, 
28  L.  Ed.  684;  Kennedy  v.  Creswell,  101 
U.  S.  641,  25  L-  Ed.  1075. 

In  a  case  heard  on  plea,  replication  and 
proofs,  decided  by  the  supreme  court  in 
1808,  Chief  Justice  Marshall  said:  "In 
this  case  the  merits  cd  the  claim  cannot 
be  examined.  The  only  questions  before 
this  court  are  upon  the  sufficiency  of  the 
plea  to  bar  the  action,  and  the  sufficiency 
of  the  testimony  to  support  the  plea  as 
pleaded."  Stead  v.  Course,  4  Branch  403,  413, 
2  L.  Ed.  660.  In  a  case  before  the  House 
of  Lords  a  year  afterwards,  Lord  Reds- 
dale  "observed,  that  a  plea  was  a  special 
answer  to  a  bill,  differing  in  this  from 
an  answer  in  the  common  form,  as  it 
demanded  the  judgment  of  the  court,  in 
the  first  instance,  whether  the  special 
matter  urged  by  it  did  not  debar  the 
plaintiff  from  his  title  to  that  answer 
which  the  bill  required.  If  a  plea  were 
allowed,  nothing  remained  in  issue  be- 
tween the  parties,  so  far  as  the  plea  ex- 
tended, but  the  truth  of  the  matter 
pleaded."  "Upon  a  plea  allowed,  nothing 
is  in  issue  between  the  parties  but  the 
matter  pleaded,  and  the  averments  added 
to  support  the  plea."  "Upon  argument  of 
a  plea,  every  fact  stated  in  the  bill,  and 
not  denied  by  answer  in  support  of  the 
plea,  must  be  taken  for  true."  Rache  v. 
Morgell.  2  Sch.  &  Lef.  721,  725-727,  quoted 
in  United  States  v.  California,  etc..  Land 
Co..  148  U.  S.  31.  37  L.   Ed.  354. 

48.  Duty  of  defendant  to  prove  plea 
upen  issue  thereon. —  Farley  v.  Kittson, 
120  U.  S.  303.  28  L-  Ed.  684.  See  post, 
"Presumptions  and  Burden  of  Proof,"  IX, 
C,   2. 

49.  Admission  of  legal  suffic.ency  of 
facts  stated  in  plea. —  Farley  v.  Kittson, 
120  U.  S.  31  L.  Ed.  684;  United  States 
?•.  California,  etc.,  Land   Co.,  148  U.  P.  31, 

I..  Ed.  354;   Rhode   I  sland  v.   Massachu- 
5,  14  Pet.  210,   10  L.   Ed.  423. 

50.  Dismissal  where  facts  stated  in 
plea  proved  to  be  true. —  Farley  v.  Kitt 

I "  S.  303,  28  L  Ed.  68  I;  I  mit<  -1  Stat.-. 
7'.   California,  et<   .   Land   Co..  148   U.   S.   31, 

I.  Fd.  354;  Pearci  v.  Rice,  142  U.  S. 
28,  35  L.   Ed.  925;  Green  v.   Bogue,    L58   U 


S.  478,  39  L.  Ed.  1061;  Horn  v.  Detroit 
Dry  Dock  Co.,  150  U.  S.  610,  37  L.  Ed. 
1199;  Kennedy  v.  Creswell,  101  U.  S.  641. 
25  L.  Ed.  1075;  Rhode  Island  v.  Ma 
achusetts,  14  Pet.  210,  10  L-  Ed.  423; 
Hughes  7'.  Blake,  6  Wheat.  453,  5  L.  Ed. 
303;  Stead  v.  Course,  4  Cranch  403,  2  L 
Ed.  660.  See,  generallv.  the  title  DIS- 
MISSAL. DISCONTINUANCE  AND 
NONSUIT,  ante,  p.  356. 

A  replication  to  a  plea  is  an  admission 
of  the  sufficiency  of  the  plea,  as  much  as 
if  it  had  been  set  down  for  argument  and 
allowed;  and  all  that  the  defendant  has 
to  do  is  to  prove  it  in  point  of  fact,  and 
a  dismissal  of  the  bill,  on  the  hearing,  is 
then  a  matter  of  course.  Hughes  v.  Blake, 
6   Wheat.   453,  5   L-   Ed.   303. 

51.  English  practice  recognized  by 
United  States  supreme  court. — Hughes  v. 
Blake,  6  Wheat.  453,  5  L.  Ed.  303;  Rhode 
Island  v.  Massachusetts,  14  Pet.  210,  10  L- 
Ed.  423;  Farley  v.  Kittson,  120  U.  S.  303, 
28  L.   Ed.  684. 

"The  truth  of  the  plea  being  thus  made 
out,  what  is  to  be  the  consequence?  If  the 
rule  of  courts  of  equity,  in  England,  is  to 
be  applied,  there  can  be  no  doubt.  If  a 
plea,  in  the  apprehension  of  the  complain- 
ant, be  good  in  matter,  but  not  true  in 
fact,  he  may  reply  to  it,  as  has  been  done 
here,  and  proceed  to  examine  witnesses, 
in  the  same  way  as  in  case  of  a  replica- 
tion to  an  answer;  but  such  a  proceeding 
is  always  an  admission  of  the  sufficiency 
of  the  plea  itself,  as  much  so,  as  if  it  had 
been  set  down  for  argument  and  allowed: 
and  if  the  facts  relied  on  bv  the  plea  are 
proved,  a  dismissal  of  the  bill,  on  the  hear- 
ing, is  a  matter  of  course.  Whatever  ob- 
tion  there  may  be,  to  adhering  strictly 
to  this  course  of  proceeding,  in  every  de- 
scription of  cases,  it  is  considered  as  the 
long  and  established  practice  of  a  court  of 
equity,  which  ought  not  lightly  to  be  de- 
parted from.  It  i^  nut  perceived  that  any 
serious  mischief  can  arise  from  it.  Counsel 
will  generally  be  able  to  decide  on  the 
merits  of  anv  defense  which  may  be 
spread  on  a  plea,  and  if  insufficient,  it  is 
not   probable,   they   will   not   do  oth^rv 

n  set  it  down  for  argument.     Nor  will 
they   ever    take    issue    "ii    it.    but    in    a   case 
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(b)     Under   Present   Rules   of   Equity   Practice.— Rule    Stated. — Under    the 
present  rules  in  equity  practice  it  is  provided  that  if.  upon  an  issue,  the  facts 
stated  in  the  plea  be  determined  for  the  defendant,  they  shall  avail  him  as  far 
in  law  and  equity  they  ought  to  avail  him.52 

Effect  of  Rule. — The  effect  of  this  rule  of  equity  practice  would  seem,  from 
the  decisions,  not  to  be  as  yet  well  settled.  Thus,  according  to  some  decision-, 
it  has  been  held  that  such  rule  clearly  takes  from  the  estabh>hment  of  the  pl<  a 
the  effect  it  had  under  the  old  law."-  but  that  under  the  existing  rule,  the  court 
may,  upon  final  hearing,  do.  at  least,  what,  under  the  old  rule,  might  have  been 
done  when  the  benefit  of  a  plea  was  saved  to  the  hearing.54 


which  presents  a  very  clear  and  sufficient 
defense,  if  the  facts  be  proved.  If  a  repli- 
cation should  be  filed,  inadvertently,  the 
court  would  have  no  difficulty  in  permit- 
ting it  to  be  withdrawn.  But  if  the  plain- 
tiff will  persevere  in  putting  the  defendant 
to  the  trouble  and  expense  of  proving  his 
plea,  it  must  be  from  an  entire  conviction, 
that  it  contains  a  substantial  defense,  and 
in  such  case,  there  is  no  hardship  in  a 
court's  considering  it  in  the  same  light." 
Hughes  v.  Blake,  6  Wheat.  453,  5  L.  Ed. 
303. 

52.  Provision  of  equity  rule  33. — Pearce 
V.  Rice.  142  U.  S.  28.  35  L.  Ed.  925;  Farley 
V.  Kittson,  120  U.  S.  303,  28  L.  Ed.  684; 
Horn  v.  Detroit  Dry  Dock  Co..  150  U.  S. 
G10.  37  L.  Ed.  1199;  Green  v.  Bogue,  158 
U.   S.  478,  39  L.  Ed.  1061. 

'"The  case  of  Rhode  Island  v.  Massa- 
chusetts arose  within  its  original  jurisdic- 
tion in  equity,  for  outlines  of  the  practice 
in  which  the  court  has  always  looked  to 
the  practice  of  the  court  of  chancery  in 
England.  Rule  7  of  1791,  1  Cranch  xvii, 
and  1  How.  xxiv;  Rule  3  of  1858  and  18S4, 
21  How.  v,  and  108  U.  S.  274.  And  the 
case  of  Hughes  v.  Blake,  which  began  in 
the  circuit  court,  was  decided  in  1821,  be- 
fore this  court,  under  the  authority  con- 
ferred upon  it  by  congress,  had  established 
the  rules  of  practice  in  equity  in  the  courts 
of  the  United  States,  one  of  which  pro- 
vides that  'if  upon  an  issue  the  facts  stated 
in  the  plea  be  determined  for  the  defend- 
ant, they  shall  avail  him  as  far  as  in  law 
and  equity  they  ought  to  avail  him.'  Rule 
19  in  equity  of  1822,  7  Wheat,  xix;  Rule 
32  in  equity  of  1842.  1  How.  li."  Farley 
V.   Kittson.   120  U.   S.  303.  28   L.   Ed.   684. 

53.  Effect  of  establishment  of  plea 
changed  by  present  rule. — Pearce  v.  Rice, 
142  TJ.   S.   2S.  35   L.   Ed.   925. 

54.  Power  of  court  same  as  when  ben- 
efit of  plea  saved  under  old  rule. — Pearce 
V.  Rice.  142  U.  S.  28,  35  L.  Ed.  925.  See 
ante.  '"Saving  Benefit  of  Plea  or  Ordering 
Same  to  Stand  for  Answer."  IX.  A,  1, 
d,  (3). 

Right  of  supreme  court,  under  rule  33.  to 
review  decree  below  sustaining  sufficiency 
of  plea. — "How  far  the  chancery  rule  that 
if  a  plaintiff  replie-  to  a  plea  in  bar.  join- 
iner  i~Mic  upon  the  facts  averred  in  it.  thus 
putting  the  defendant  to  the  trouble  and 
expense  of  proving  hi^  plea,  he  thereby 
admit?  the  sufficiency  of  the  plea,  and  that 


According  to  other 


if  such  facts  are  found  to  be  true,  the  bill 
must  be  dismissed  without  reference  to 
the  equity  arising  from  any  other  facts 
stated  in  the  bill,  is  affected  or  modified 
by  rule  33  in  equity,  which  provides  that 
it  upon  an  issue  the  facts  stated  in  the 
plea  be  determined  for  the  defendant  they 
shall  avail  him  as  far  as  in  law  and  equity 
they  ought  to  avail  him.'  was  a  question 
put  in  the  opinion  of  this  court  in  Farlev 
:.  Kittson,  120  U.  S.  303,  315,  28  L.  Ed. 
bb4,  but  its  consideration  was  not  deemed 
necessary  to  the  determination  of  that 
case  In  the  present  case  the  plaintiffs 
put  down  the  plea  for  argument  as  to  its 
sufficiency,  and  after  that  question  had 
been  determined  against  them,  filed  a  rep- 
lication, putting  in  issue  the  facts  averred 
in  the  plea,  which  issue  was  likewise  found 
against  them,  and  the  question  now  pre- 
sented is  whether,  by  putting  the  ca-e 
upon  an  issue  of  fact,  instead  of  abiding 
by  the  issue  as  to  the  legal  sufficiency  of 
the  plea,  the  plaintiffs  are  precluded  from 
raising  the  latter  question  in  this  court. 
Lndoubtedly,  under  the  rule  in  the  Eng- 
lish Chancery  Court,  recognized  bv  this 
court  in  Hughes  v.  Blake.  6  Wheat  45:; 
472.  5  L.  Ed.  303.  and  in  Rhode  Island  v 
Massachusetts,  14  Pet.  210.  10  L.  Ed.  423, 
the  plaintiffs  would  be  held  to  have  aban- 
doned their  right  to  have  the  sufficiencv 
of  the  pleas  as  a  defense  to  the  bill  again 
considered.  But  we  think  that,  in  view 
of  rule  33.  which  has  been  adopted  -ince 
those  cases  were  decided,  the  plaintiffs 
may  properly  ask  this  court  to  review  the 
decree  of  the  court  below  in  respect  to  the 
sufficiency  of  the  plea.  The  inequity 
having  a  case  turn  on  the  fate  of  a  plea 
perhaps,  immaterial  facts,  doubtless  led 
to  the  adoption  of  that  rule.  In  Pearc 
Rice.  142    i  3,   35    U    Ed.   925,   the  ef- 

fect of  the  rule  was  considered,  and  it  was 
held  that  under  it  the  court  may.  upon 
final  heari-  at   l<;i~t   what,  under  the 

old  rule,  might  have  been   done  when   the 
benefit    was    saved    to    the    hearing — ci- 
Cooper's    Kq.   PI.   233,   and   Story's    Eq.    PI. 
§  fif»^.  to  the  effect  that  if.  upon  argument, 
the  benefit  of  a  plea  is  saved  t<>  the  hearing, 
it  i-  considered,  that,  «o  far  as  apnears 
the  court,   it   may  be  a   defense;   but   that 
there  may  be  matter  disclosed  in  evidence 
which   would  avoid   it.   «unpocing  the   m 
ter    pleaded    to    be    strictly    true;    an. I 
court,    therefore,    will    not     preclude     the 
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decisions,  however,  it  would  seem  that  even  under  the  present  rule,  when  the 
plea  meets  and  satisfies  all  the  claims  of  the  bill ;  it  ought,  in  law  and  equity,  to 
avail  the  defendant  so  far  as  to  require  a  final  decree  in  his  favor.55 

(2)  Effect  of  Finding  against  Defendant — (a)  Right  to  Take  BUI  Pro  Con- 
fesso. — According  to  some  decisions,  if  upon  the  issue  formed  by  plea  and  repli- 
cation, the  plea  is  found  to  be  false,  the  complainant  will  be  entitled  to  a  decree 
against  the  defendant  in  the  same  manner  as  if  the  matters  charged  in  the  bill 
had   been   confessed   or   admitted.56 

(b)  Allowance  of  Anszver. — According  to  other  decisions  it  has  been  held 
that,  under  the  present  rules  of  equity  practice,  the  only  issue  upon  the  plea  and 
replication  being  as  to  the  sufficiency  of  the  testimony  to  support  the  plea  as 
pleaded,  where  the  plea  is  not  supported  by  the  testimony,  it  should  be  overruled, 
and  the  defendant  ordered  to  answer  the  bill.57 

(c)  Right  of  Complainant  to  Discovery. — Where  the  complainant  seeks  a  dis- 
covery which  is  essential  to  the  relief  sought,  he  cannot  be  deprived  of  this  right 
bv  a  plea  which  is  overruled  as  false,  but  in  such  case  he  is  entitled  to  an  order 
for  the  examination  of  the  defendant  on  the  matters  in  relation  to  which  a  dis- 
covery was  sought  by  the  bill.58 


question.  See,  also,  Hancock  v.  Carlton, 
6  Gray  39,  54."  Green  v.  Bogue,  158  U.  S. 
478,  39   L.   Ed.   1061. 

55.  Right  to  final  decree  when  plea 
meets  and  satisfies  all  claims  of  bill. — 
Horn  v.  Detroit  Dry  Dock  Co.,  150  U.  S. 
610,  37  L.  Ed.  1199. 

56.  Bill  taken  pro  confesso. — Kennedy 
V.   Creswell,  101  U.  S.   641,  25   L.   Ed.   1075. 

Generally,  as  to  decrees  pro  confesso, 
see  the  title  TUDGMENTS  AND  DE- 
CREES. 

A  bill   filed  by  A.  for  himself  and  other 
creditors    against   B.,   executor   of    C,   and 
the  devisees  of  the  latter,  alleged  that  C. 
was  indebted  to  him,  lhat  the  personal  as- 
sets were  insufficient  to  pay  the  debts,  and 
that  B.  was   paying  some   of  them  in   full 
and  leaving  others  unsatisfied.      It  prayed 
for  an  account  of  the  personal  estate,  the 
application  thereof  to  the  payment  of  the 
debt,  and  the  discovery  of  the  real  estate 
whereof    C.    died   seized.      The    defendants 
pleaded  in  bar  that  B.  had  in  his  hands  as- 
sets   sufficient    to    pay   A.'s    claim    and    all 
others.       To   this    plea   A.    filed    a    replica- 
tion.    The  proofs  sustained  the  allegations 
of  the  bill,  but  showed  those  of  the  plea  to 
be  untrue.     Held:   1.  That  A.  was  entitled 
to  a   decree   as   though   the   bill    had   been 
confessed  or  admitted.     2.  That  as  by  rea- 
son   of    B.'s    admission    of    assets    no    dis- 
covery was  required,  a  decree  against  him 
rendering     him     individually     liable     was 
proper.      3.  That    there    is    nothing   in    the 
local   law  of  the   District   of   Columbia  or 
in  the  jurisdiction  of  the  supreme  court  of 
said  district,  sitting  as  a  probate  court,  in- 
consistent with  these  rulings.     Kennedy  f. 
Creswell,  101  U.  S.  641,  25   L.  Ed.  1075. 

57.  Defendant  ordered  to  answer  when 
plea  overruled  as  not  supported  by  testi- 
mony.—"The  decree  sustaining  the  plea 
to  the  bill  against  the  Ducber  Company 
an  infringement,  and  ordering  that 
bill  to  be  dismissed,  is  yel  more  clearly 
erroneous;  for  none  of  the  evidence  intro- 


duced by  either  party  tended  to  prove 
such  a  contract  as  was  set  up  in  that  plea. 
The  only  issue  upon  the  plea  and  replica- 
tion was  as  to  the  sufficiency  of  the  testi- 
mony to  support  the  plea  as  pleaded;  and 
as  the  plea  was  not  supported  by  the  tes- 
timony, it  should  be  overruled,  and  the 
defendant  ordered  to  answer  the  bill. 
Stead  v.  Course,  4  Cranch  403,  413,  2  L. 
Ed.  660;  Farley  v.  Kittson,  120  U.  S. 
303,  315,  318,  28  L.  Ed.  684;  Equity  Rule 
34."  Dalzell  v.  Dueber  Watch  Case  Mfg. 
Co.,  149  U.  S.  315,  37  L.  Ed.  749. 

58.  Right    of    complainant    to    discovery 
though  plea  overruled  as  false. — Kennedy 
V.  Creswell,  101   U.  S.  641,  25  L.  Ed.  1075. 
"Lord  Hardwicke  said:     'All  pleas  must 
suggest  a  fact;   it  must  go   to  a   hearing; 
and  if  the  party  does   not  prove  that  fact 
which    is    necessary    to    support    the    plea, 
the  plaintiff  is   not   to  lose  the  benefit  of 
his  discovery,  but  the  court  may  direct  an 
examination  on  interrogatories  in  order  to 
supply   that.'     Brownsword  v.    Edwards,  2 
Ves.    243.      This    statement    is    adopted    by 
Lord   Redesdale,   Mr.   Beams,  and  all   sub- 
sequent writers  on  equity  pleading.     Mitf. 
(4th    Ed.)    302;    Beams,    Pleas    in    Equity, 
318;   Story,   Eq.   PL,   §   697.     If  the  plea  is 
found  to  be  false,  it  would  seem  to  be  just 
and   equitable   that    the   case   should   stand 
as  if  the  defendant  had  admitted  the  alle- 
gations    of     the     plaintiff.       Sir     Thomas 
Plumer  states  the  matter  thus:  'Supposing 
a    plea   to  be  correct   in    form,   but  proved 
false,    it    seems    to    be   conceived    that    the 
course  at  the  hearing  is  to  take  it  up  just 
as  if  there   was   no  answer.     That   is   not 
correct.      Upon    a    plea    found    false    the 
plaintiff  is    entitled  to   a   decree;   and   if   a 
discovery  is   wanted,   the   defendant  is  or- 
d<  red    to    be    examined   upon    interrogato- 
ries.'    Wood  v.  Strickland.  2  Ves.   &  Bca. 
150.      Chancellor  Walworth,  in   a   case  be- 
fore   him,   where    the    defendant    produfed 
no  evidence   to  establish  the   truth   of  his 
plea,   said:     'Where  a  plea   in   bar  to   the 
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3.  Where  Case  Set  Down  for  Hearing  on  Rill  and  Answer — a.  Right 
to  Set  Down  for  Hearing.— The  complainant  in  a  suit  in  equity  may,  instead  of 
filing  a  replication  to  the  answer,  set  the  cause  down  for  hearing  upon  bill  and 
answer."'-' 

b.  Effect.— As  Putting  Case  at  Issue. — On  setting  down  the  case  for  hear- 
ing on  bill  and  answer,  the  case  is  put  at  issue.60  It  is  in  effect  a  submission  of 
the  cause  to  the  court  by  the  complainant,  on  the  contention  that  he  is  entitled 
to  the  decree  prayed  for  in  his  bill  upon  the  admissions  and  notwithstanding  the 
denials  of  the  answer.'11  The  whole  case  is  presented  for  rinal  decree  in  favor 
of  either  party  ;,;-  and  in  this  respect  it  differs  from  a  hearing  on  exceptions  to 
an  answer ;  in  which  the  case  is  not  ripe  for  a  final  decree,  and  the  only  question 
to  be  decided  is  the  sufficiency  of  the  answer,  and  no  final  decree  can  be  entered 
against  either  party,  unless  he  declines  or  omits  to  plead  further.63 

As  Admitting  Allegations  of  Answer  and  Dispensing  with  Replica- 
tion or  Taking  of  Testimony. — On  setting  the  cause  down  for  hearing  on 
bill  and  answer,  the  answer  becomes  evidence,64  and  the  only  evidence  the  de- 
fendant needs,65  for  it  must  be  taken  as  true  in  all  respects.66     There  is,  there- 


whole  bill  is  put  in,  if  the  complainant 
takes  issue  thereon  he  admits  the  suffi- 
ciency of  the  plea,  and  leaves  nothing  in 
question  but  the  truth  thereof.  If  at  the 
hearing  the  plea  is  found  to  be  true,  the 
bill  must  be  dismissed.  But  if  the  plea  is 
untrue,  the  complainant  will  be  entitled  to 
a  decree  against  the  defendant  in  the  same 
manner  as  if  the  several  matters  charged 
in  the  bill  had  been  confessed  or  admitted. 
If  a  discovery  is  necessary  to  enable  the 
complainant  to  obtain  the  relief  sought 
for  by  his  bill,  the  defendant  cannot  evade 
answering  by  putting  in  a  plea  which  turns 
out  to  be  false.  In  such  a  case,  after  the 
plea  is  overruled  as  false,  the  complainant 
may  have  an  order  that  the  defendant  be 
examined  on  interrogatories  before  a  mas- 
ter as  to  the  several  matters  in  relation  to 
which  a  discovery  was  sought  by  the  bill.' 
Dows  v.  McMichael.  2  Paige  (N.  Y.),  345." 
Kennedv  v.  Creswell,  101  U.  S.  641,  25  L. 
Ed.  1075.  See  the  title  DISCOVERY, 
ante.  p.  350. 

59.  Right  of  complainant  to  set  down 
cause  for  hearing  on  bill  and  answer. — 
Banks  v.  Manchester,  128  U.  S.  244,  32  L. 
Ed.  425;  Poultney  v.  La  Fayette,  3  How. 
81,  11  L.  Ed.  503;  In  re  Sanford  Fork, 
etc.,  Co.,  160  U.  S.  247,  40  L.  Ed.  414. 

'"The  complainant  always  has  the  op- 
tion of  setting  case  down  for  hearing  on 
bill  and  answer  instead  of  filing  a  repli- 
cation." Revnolds  v.  Crawfordsville  First 
Nat.  Rank.  112  U.  S.  405,  28  L.  Ed.  733.' 

60.  Case  put  at  issue. — Reynolds  v. 
Crawfordsville  First  Nat.  Bank,  112  U.  S. 
405.  28  L.  Ed.  7 

61.  Complainant  seeks  decree  upon  ad- 
missions notwithstanding  denials  of  an- 
swer.— Reynolds  v.  Crawfordsville  First 
Nat.   Bank,   L12  U.  S.  405,  28  L.  Ed.  733. 

62.  Whole  case  presented  for  final  de- 
cree.— In  re  Sandford  Fork,  etc.,  Co.,  160 
U.   S.  247.  40   L.   Ed.   414. 

63.  Distinction  between  hearing  on  bill 
and  answer  and  on  exceptions  to  answer. 
—In  re  Sanford  Fork,  etc.,  Co.,  160  U.  S. 
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247,  40  L.  Ed.  414.     See  ante.  "Exceptions 
to   Answer."   VIII,   C,  4,  g,    (2). 

64.  Answer  becomes  evidence. — Equity 
Rule  41,  cl.  2.  Reynolds  v.  Crawfords- 
ville First  Nat.  Bank,  112  U.  S.  405,  28  L. 
Ed.  733. 

65.  Furnishes  all  evidence  needed  by  de- 
fendant.— Reynolds  v.  Crawfordsville  First 
Nat.  Bank,  112  U.  S.  405,  28  L.  Ed.  733. 

66.  Answer  taken  as  true  in  all  respects. 
— Reynolds  v.  Crawfordsville  First  Nat. 
Bank,  112  U.  S.  405,  28  L.  Ed.  733;  Leeds 
V.  Marine  Ins.  Co.,  2  Wheat.  380,  4  L  Ed. 
266. 

"The  case  is  heard  on  bill  and  answer, 
thus  making  it  necessary  to  assume  the 
truth  of  the  allegations  in  the  answer 
which  are  well  pleaded."  United  States 
v.  Trans-Missouri  Freight  Ass'n,  166  U.  S. 
290,  41  L.  Ed.  1007. 

"A  demurrer  to  the  answer  is  unknown 
in  equity  practice.  But  the  plaintiff  may 
set  down  the  case  for  hearing  upon  bill 
and  answer;  whereupon  all  the  facts  al- 
leged in  the  bill  and  not  denied  in  the  an- 
swer, as  well  as  all  new  facts  alleged  in 
the  answer,  are  deemed  admitted,  as  upon 
a  demurrer  to  an  answer  in  an  action  at 
law.  Equity  Rule  41.  as  amended  at  De- 
cember Term,  1871.  13  Wall,  xi;  Equity 
Rule  60;  Leeds  V.  Marine  Ins.  Co..  2  Wheat. 
380,  4  L  Ed.  266;  Reynolds  v.  Crawfords- 
ville First  Nat.  Bank,  112  U.  S.  405.  400. 
28  L  Ed.  733:  Bank>  :•  Manchester.  128 
U.  S.  244,  250,  251,  32  L.  Ed.  425."  In  re 
Sanford  Fork.  etc..  Co..  160  U.  S.  247,  40 
L.  Ed.  414.  See  the  title  DEMURRERS, 
vol.  5.  p.  293. 

"Rule  60  in  equity  authorizes  the  plain- 
tiff, instead  of  filing  a  replication  to  an 
answer,  to  set  the  cause  'lown  for  hear- 
ing upon  bill  and  answer.  In  such  case  al- 
itions  of  new  m.itter  in  the  an^wrr  are 
be  taken  as  true.  2  Darnell,  Ch.  Pr. 
ttl)  Am.  Ed.  i  982.  x\>'\<-  1:  Brinckerhoff  V. 
Brown,  7  Johns.  Ch  217.  22:; ;  Perkins  v. 
Nichols,  11  Allen  542,  54 1.  Leeds  v.  Ma- 
rine  Ins.   Co.,  2  Wheat.   380.   384.  4   L    Ed. 
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fore,  no  necessity   for  a  replication  or  for  the  taking  of  testimony.67 

4.  On  Replication  to  Answer — a.  /;/  General. — As  to  the  right  of  the 
complainant  to  hie  a  general  replication  to  the  answer,  see  ante.  "Right  to  File 
General   Replication,"   VIII,   D,   2,   b. 

b.  Effect  as  Putting  Cause  at  Issue. — Upon  the  tiling  of  a  general  replication, 
the  cause  is  deemed,  to  all  intents  and  purposes,  at  issue  witnout  any  rejoinder 
or  other  pleadings  on  either  side.08 

c.  Right  to  Take  Testimony. — See  post.  "Taking  Testimony  and  Examining 
Witnesses.*'    IX.    C,   4. 

B.  Form  of  Trial — 1.  Power  of  Court  to  Decide  Both  Facts  and  Law. 
—Courts  of  equity  may  decide  both  facts  and  law  if  they  see  fit,  and  the  evidence 
enables  them  to  do  so.,i!l  In  the  examination  and  weighing  of  matters  of  fact,  a 
court  of  equity  performs  the  like  functions  as  a  jury;70  and  the  supreme  court 
will  not  incline,  as  an  appellate  court,  to  review  the  decision  at  which  the  court 
below  has  arrived,  unless  under  circumstances  of  a  peculiar  and  urgent  nature.71 

2.  Issues  to  Jury.- — Courts  of  equity  may,  if  they  see  fit,  refer  doubtful  ques- 
tions of  fact  to  a  jury.72  A  full  treatment  of  this  subject  will  be  found  under 
the  title  Issues  to  Jury. 

3    Reference  to  Arbitrators,  Auditors  or  Referees. — As  to  submission  to 
arbitrators,  see  the  title  Arbitration  and  Award,  vol.  2,  p.  464.     As  to  submis 
sion    to    referees,    see    the    title    Reference.      As    to   reference   to   auditors,    see 
Auditor,  vol.  2,  p.  750. 

C.  Evidence — 1.  In  General. — As  to  the  general  rules  of  evidence  ap- 
plicable to  proceedings  in  courts  of  equity  as  well  as  in  courts  of  law,  see  the 
title  Evidence.  As  to  the  admissibility  and  sufficiency  of  declarations  and  ad- 
missions, see  the  title  Declarations  and  Admissions,  ante.  p.  214.  As  to  the 
admissibility  and  sufficiency  of  documentary  evidence,  see  the  title  Documen- 
tary Evidence,  ante,  p.  431.  As  to  the  admissibility  and  effect  of  depositions, 
see  the  title  Depositions,  ante,  p.  321.  As  to  the  rules  as  to  best  and  second- 
ary evidence,  see  the  title  Bes'i    and  Secondary  Evidence,  vol.  3,  p.  214. 


266."    Banks  v.  Manchester,  128  U.   S.  244, 
32  L.   Ed.  425. 

Equity  rule  41,  as  amended,  providing 
that  where  a  sworn  answer  is  waived  by 
the  complainant,  or  is  required  only  to 
certain  interrogatories,  a  sworn  answer 
shall  not  be  evidence  in  favor  of  the  de- 
fendant, save  as  to  such  specified  interrog- 
atories expressly  makes  the  exception, 
"unless  the  cause  be  set  down  for  hearing 
on  bill  and  answer  only." 

67.  Dispenses  with  replication  and  tak- 
ing of  testimony. —  Reynolds  v.  Crawfords- 
ville  First  Nat.  Bank,  112  U.  S.  405,  23  L- 
Kd.  733.  See  ante.  "To  Answer,"  VIII,  D, 
2;  post,  "Taking  Testimony  and  Examin- 
ing Witnesses."  IX,  C.  4. 

68.  Cause  deemed  at  issue  upon  filing 
of  general  replication. — Equity  Rule  66, 
In  re  vSanford  Fork,  etc.,  Co.,  160  U.  S. 
247,  40  L.  Ed.  414. 

The  legal  effect  of  a  replication  is  that 
it  puts  in  issue  all  the  matters  well  al- 
leged in  the  answer.  Brown  v.  Pierce,  7 
Wall    205,   19   L.    Ed.   134. 

By  setting  down  a  case  for  hearing  on 
the  bill,  answer  and  replication  (without 
taking  any  testimony),  and  on  the  cross 
bill  and  the  answer  to  it,  all  the  facts  al- 
i  d  in  the  answer  to  the  original  bill,  as 
well  as  those  alleged  in  the  cross  bill  and 
not  denied  in  the  answer,  arc  thereby  ad- 
mitted.    Iowa  v.   Illinois,  147  U.  S.  1,  37  L. 


Ed.    55.      See    the    title    CROSS    BILLS, 
ante,  p.   133. 

69.  Power  of  court  to  decide  both  facts 
and  law.— Garsed  v.  Beall,  92  U.  S.  684,  23 
L.  Ed.  686;  Field  v.  Holland,  6  Cranch  8, 
:;  L.  Ed.  136. 

70.  Performance  cf  functions  and  jury. 
— Dade  v.  Irwin.  2  I  low.  383,  11  L-  Ed. 
308. 

71.  Decision  of  lower  court  not  re- 
viewed unless  under  peculiar  circum- 
stances—  Dade  v.  Irwin.  2  Mow.  383,  11 
L.  Ed.  30R.  See,  generally,  the  title  AP- 
PEAL AND   ERROR,  vol.   1,  p.   333. 

72.  Reference  of  doubtful  questions  of 
fact  to  jury. — Garsed  v.  Beall,  92  U.  S. 
684,  23  L-  Ed.  686;  Field  v.  Holland.  6 
Cra+Krh  8,  3  L.  Ed.  136;  Kelsey  v.  Hobby. 
16   Pet.   269.  10   L.    Ed.   961. 

Effect  of  findings  of  jury. — "Findings  of 
the  kind,  however,  are  not  conclusive,  and. 
if  not  satisfactory,  they  may  be  set  aside  or 
overruled;  but  if  the  findinc  is  satisfactory 
to  the  chancellor,  the  practice  is  to  regard 
it  as  the  proper  foundation  for  a  den 
Hardin-  v.  Handy.  11  Wheat.  103.  6  L.  Ed. 
429.  Such  findings  are  regarded  as  influ- 
ential in  an  appellate  court,  but  they  are 
not  conclusive.  Goodyear  7'.  Rubber  Co., 
2  Cliff.  365;  Brockett  7'.  Bmckett.  3  How. 
091.  11  L.  Ed  786:  2  Han.  Chan.  Prac ..  Hh 
Am.  E4.  L072."  Garsed  v.  Beall,  92  U.  S. 
684,  23  L.   Ed.  686. 
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2.  Presumptions  and  Burden  of  Proof. — In  proceedings  in  a  court  of  eq- 
uity the  usual  rules  as  to  presumptions  and  burden  of  proof  apply,  and  the  bur- 
den of  proving  any  given  claim  or  defense  rests  upon  the  one  who  affirms  it.7:; 
Thus,  the  complainant  must  not  only  allege  in  his  bill,  but  he  must  prove  the 
material  facts  constituting  his  cause  of  action,  and  on  which  he  relies  tor  ob- 
taining the  relief  prayed.74  Where  a  plea  to  the  bill  has  been  filed,  to  which  the 
complainant  has  filed  a  replication,  joining  issue  upon  the  facts  averred  in  such 
plea,  the  defendant  must  prove  his  plea.7-"'  When  an  answer  which  is  put  in  issue 
by  a  replication  admits  a  fact  and  insist-  on  a  distinct  fact  by  way  of  avoidance, 
the  fact  admitted  is  established,  but  the  fact  insisted  upon  must  be  proved,' 
otherwise  the  admission  stands  as  if  the  facts  set  up  in  avoidance  had  not  been 
averred.76 

3.  Correspondence  of  Allegata  and  Probata. — In  equity  proceedings  a 
party  is  not  allowed  to  state  one  case  in  his  pleadings  and  make  out  a  different 
one  by  proof.77  The  allegata  and  probata  must  agree;  the  latter  must  support 
the  former. 7S  Averments  with  ut  proofs  and  proofs  without  averments  are 
alike    unavailing.79     The   court    can   consider   only    what    is   put   in    issue   by  the 


73.  Application  of  usual  rule  as  to  pre- 
sumption and  burden  of  proof. — "In  equity 
proceedings  a  part)'  must  prove  all  the 
facts  necessary  to  his  right,  except  so  far 
as  they  are  admitted  by  the  adverse 
party."  Henderson  v.  Carbondale  Coal, 
etc.,  Co.,  140  U.  S.  25,  35  L.  Ed.  332.  See. 
generally,     the     title     PRESUMPTIONS 

VND   HURDEN  OF  PROOF. 

74.  Allegations  in  bill  and  proof  of  facts 
on  which  complainant  relies  for  relief. — 
See  ante.  "General  Rule,"  VIII,  B,  2.  b, 
(3),  (a),  aa;  post,  "Correspondence  of  Al- 
legata and  Probata,''   IX,  C,  3. 

"The  record  discloses  a  serious  conflict 
in  the  testimony  of  witnesses,  and  the 
court  below  might  well  have  dismissed  the 
bill  upon  the  sole  ground  that  the  com- 
plainant had  failed  to  establish  the  facts 
upon  which  he  based  his  claim  for  relief, 
and  which  must  have  been  established  be- 
fore any  relief  could  be  granted."  Hewitt 
V.  Campbell,  109  U.  S.  103,  27  L-  Ed.  971. 
See  the  title  DISMISSAL,  DISCONTIN- 
UANCE  AXD  NONSUIT,  ante,  p.  356. 

Matters  alleged  in  the  bill  of  complaint, 
and  denied  in  the  answer,  must  be  proved 
before  such  matters  can  be  assumed  as 
true  bv  the  court.  Scammon  v.  Kimball, 
92  U.   S.  362,  23  L.   Ed.  483. 

If  the  answer  neither  admits  nor  denies 
the  allegations  of  the  bill,  they  must  be 
proved  on  the  hearing.  See  ante,  "As  to 
Matters  Which  Answer  Neither  Denies 
nor  Avoids,"   VIII.   C,  4,   i.    (3),    (d). 

75.  Issue  on  plea  and  replication — Bur- 
den on  defendant  to  prove  plea. —  Farley 
V.  Kittson,  120  U.  S.  303,  308,  28  L.  Ed.  684; 
United  States  v.  California,  etc.,  Land  Co., 
148  U.  S.  31.  37  L.  Ed.  354. 

"The  replication  puts  the  matter  of  the 
plea  in  issue,  and  it  is  incumbent  on  the 
defendants  to  support  it."  Per  Marshall, 
I„  in  Stead  v.  Course,  4  Cranch  403,  2  L. 
Ed.   660. 

76.  Necessity  for  proof  of  facts  alleged 
in  answer  by  way  of  avoidance. — Clements 
v.    Moore,    6    Wall.    299,    18    L.    Ed.    786; 


Clarke  v.  White,  12  Pet.  178,  9  L.  Ed.  1046; 
-McCoy  v.  Rhodes.  11  How.  131.  13  L 
634.      See    post,     "Answer     Must     Be     Re- 
sponsive to  Allegations  of  Bill,"  IX,  C    5 
c,  (2).    (1,).  cc.   (bb). 

77.  Allegata  and  probata  must  corre- 
spond.— Simms  v.  Guthrie,  9  Cranch  19, 
3  L.  Ed.  642;  Crocket  v.  Lee.  7  Wheat. 
522,  5  L-  Ed.  513;  Vattier  v.  Hinde,  7  Pet. 
252,  8  L.  Ed.  675;  Harrison  v.  Nixon,  9 
Pet.  483,  9  L.  Ed.  201;  Boone  v.  Chiles,  10 
Pet.  177,  9  L.  Ed.  383;  Foster  v.  God- 
dard,  1  Black  506,  17  L.  Ed.  228;  Wash- 
ington Railroad  v.  Bradleys,  10  Wall.  299, 
19  L.  Ed.  894;  Putnam  v.  Day,  22  Wall. 
60.   22    L.   Ed.   764. 

78.  Allegations  must  be  supported  by 
proof.— Boone  v.  Chiles.  10  Pet.  177.  9 
L.  Ed.  383.  And  see  cases  cited  to  pre- 
ceding text. 

79.  Averments  without  proofs  or  proofs 
without   averments    equally   unavailable. — 
Washington  Railroad  v.  Bradlevs.  10  Wall 
299,   19  L.   Ed.   894. 

"In  equity  proceedings  the  proofs  and 
allegations  must  agree.  A  party  can  no 
more  succeed  upon  a  case  proved,  hut 
not  alleged,  than  upon  a  case  alleged,  hut 
not  proved.  9  Cranch  19.  Simms  v.  Guthrie 
et  al.;  9  Pet.  483.  Harrison  v.  Nixon;  10 
Id.  178.  P,oone  v.  Chiles;  :;  Barb's  C.  R., 
613,  Trip  7\  Vincent  et  al.;  3  Ohio  R.  61, 
Bank  United  State-  v.  Shultz;  5  Dana  552, 
Sadler  v.  Grover;  1  J.  J.  Marsh  :.':;:.  Breck- 
enridge  x\  Omsby."  Foster  v.  Goddard, 
l    Black  506.   17   I..    Ed.  22? 

"F.very  bill  must  c<^g<.iift  in  itself  suffi- 
cient matters  of  faet.^fc#-  so.  to  maintain 
the  case  of  the  plaintiff;  so  that  the  same 
may  be  put  in  issue  by  the  answer,  and 
established  by  the  proofs.  The  proi  - 
must  be  according  to  the  allegations  of 
the  parties;  and  if  the  proofs  -  i  to  matl 
not  within  the  allegations,  the  court  can- 
not judicially  act  upon  them  as  a  ground 
for  it-  decision;  for  the  pleadines  do  not 
put  them  in  contestation.  The  allegata 
and    the    probata    must    reciprocally    meet 
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pleadings,80  and  a  decree  must  be  founded  on  the  allegata  as  well  as  probata 
of  the  case.81 

4.  Taking  Testimony  and  Examining  Witnesses — a.  Right  to  Examine 
Witnesses. — Upon  the  hearing  of  an  issue  raised  by  replication  to  a  plea 
or  answer,  witnesses  may  be  examined  by  both  parties,82  or  depositions  may  be 
taken. s;; 

Right  of  Plaintiff  to  Cross-Examine  Defendant. — The  plaintiff  may  call 
and  cross-examine  a  defendant  who  answers  under  oath  as  required  by  the 
bill,  denying  specifically  the  existence  of  any  fraud,  where  the  plaintiff  doubts 
such  sworn  statements.  No  presumption,  therefore,  in  such  case  arises  against 
the  defendant  for  failure  to  disclose  fully  the  facts  concerning  the  transaction  in 
question.84 

Where  the  case  is  set  down  for  hearing  on  bill  and  answer,  there  is 
no  necessity  for  the  taking  of  testimony,  as  the  answer  itself  supplies  the 
evidence.85 

b.  Time  for  Taking  Testimony. — Under  the  present  rules  of  equity  practice, 
it  is  provided  that  three  months  and  no  more  shall  be  allowed  for  the  taking  of 
testimony  after  the  case  is  at  issue,  unless  the  court  or  a  judge  thereof,  shall, 
upon  special  cause  shown  by  either  party,  enlarge  the  time.86 


to  conform  to  each  other."  Harrison  v. 
Nixon,  9  Pet.  483,  9  L.  Ed.  201. 

Where  an  allegation  of  a  bill  in  chan- 
cery is  denied  in  the  answer  and  is  not 
sustained  by  proof,  the  bill  pro  tanto  must 
be  dismissed.  McCoy  v.  Rhodes,  11  How. 
131,  13  L.  Ed.  634.  See  the  title  DISMIS- 
SAL, DISCONTINUANCE  AND  NON- 
SUIT, ante,  p.  356. 

As  to  the  necessity  for  setting  out  the 
facts  on  which  plaintiff  relies  for  his  claim 
or  defense,  the  form  and  sufficiency  of 
such  statement,  etc.,  see  the  specific 
pleadings  treated  in  previous  sections  of 
this  title. 

Where  the  representations  proven  are 
not  in  the  precise  language  of  those 
averred  in  the  bill,  but  are  of  the  same 
general  character,  they  will  be  held  suffi- 
cient to  justify  the  decree  rendered  in  the 
court  below.  Turner  v.  Ward,  154  U.  S. 
appx.,   618,   23    L-    Ed.    391. 

80.  Court  can  consider  only  what  is 
put  in  issue  by  pleadings. — Washington 
Railroad  v.  Bradleys.  10  Wall.  299,  19  L. 
Ed  894.  See  ante,  "Necessity  for  Appro- 
priate Pleadings,"  VIII.  A,  1. 

81.  Decree  must  be  founded  on  allegata 
as  well  as  probata. — Putnam  v.  Day,  22 
Wall.  60,  22  L.  Ed.  764;  Vattier  v.  Hinde, 
7    Pet.   252,   8    L.    Ed.   675. 

"The  counsel  for  the  appellant  says  it 
would  be  monstrous,  if,  after  the  parties 
have  gone  to  trial, on  the  validity  of  the 
entry,  and  have  greeted  all  their  testi- 
mony in  the  cifliwt  court  to  that  point, 
their  rights  should  be  made  to  depend  in 
the  appellate  court  on  a  mere  defect  in 
the  pleadings,  which  had  entirely  escaped 
their  observation  in  the  court  where  it 
might  have  been  amended,  and  the  non- 
existence of  which  would  not  have  varied 
the  case.  The  hardships  of  a  particular 
case  would  not  justify  this  tribunal  in 
prostrating  the  fundamental  rules  of  a 
court  of  chancery;   rules  which  have  been 


established  for  ages,  on  the  soundest  and 
clearest  principles  of  general  utility.  If  the 
pleadings  in  the  cause  were  to  give  no 
notice  to  the  parties  or  to  the  court,  of 
the  material  facts  on  which  the  right  as- 
serted was  to  depend,  no  notice  of  the 
points  to  which  the  testimony  was  to  be 
directed,  and  to  which  it  was  to  be  limited; 
if  a  new  case  might  be  made  on  in  proof, 
differing  from  that  stated  in  the  plead- 
ings, all  will  perceive  the  confusion  and 
uncertainty  which  would  attend  legal  pro- 
ceedings, and  the  injustice  which  must 
frequently  take  place.  The  rule  that  the 
decree  must  conform  to  the  allegations, 
as  well  as  to  the  proofs  of  the  parties,  is 
not  only  one  which  justice  requires,  but 
one  which  necessity  imposes  on  courts. 
We  cannot  dispense  with  it  in  this  case." 
Crocket  v.  Lee,  7  Wheat.  522,  5  L  Ed.  513. 
See  the  title  JUDGMENTS  AND  DE- 
CREES. 

82.  Right  to  examine  witnesses  on  rep- 
lication to  plea  or  answer. — Hughes  v. 
Blake,  6  Wheat.  453,  5  L.  Ed.  303;  Pearce 
v.  Rice,  142  U.  S.  28,  35  L.  Ed.  925.  And 
see  Clements  v.  Macheboeuf,  92  U.  S.  418, 
23   L.    Ed.   504. 

83.  Right  to  take  depositions. — See  Leeds 
v.  Marine  Ins.  Co.,  2  Wheat.  380,  4  L  Ed. 
266.  And  see,  generally,  the  title  DEP- 
OSITIONS, ante,  p.  321. 

84.  Right  of  plaintiff  to  cross-examine 
defendant — No  presumption  against  de- 
fendant for  failure  to  disclose  facts. — 
United  States  v.  Budd,  144  U.  S.  154,  36 
L.  Ed.  384. 

85.  Taking  testimony  unnecessary  on 
hearing  on  bill  and  answer. — See  ante, 
"Effect,"  IX,  A,  3,  b. 

86.  Time  for  taking  testimony. — Equity 
Rule  09.  Ingle  v.  Jones,  9  Wall.  486,  19 
L  Ed.  621. 

"It  was  strenously  insisted  that  the 
court  erred  in  refusing  further  time  to  the 
defendants  to  take  testimony.   The  earnest- 
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c.    Manner  of  Examination. — Generally,   as  to  the  examination  of   wit- 
nesses, see  the  title  Witnesses. 

Propriety  of  Oral  Examination.— While  it  has  not  been  held  by  the  United 

States  supreme  court  that,  even  since  the  Revised  Statutes,  the  circuit  courts 
may  not  in  their  discretion,  under  the  operation  of  existing  rules,  permit  the  ex- 
amination of  witnesses  orally  in  open  court  upon  the  hearing  of  cases  in  equity, 
yet  it  has  been  held  by  such  court  that  they  are  not  now  by  law  required  to  do 
so;  and  that,  if  such  practice  is  adopted  in  any  case,  the  testimony  presented 
in  that  form  must  be  taken  down,  or  its  substance  stated  in  writing  and  ma 
part  of  the  record,  or  it  will  be  entirely  disregarded  in  the  supreme  court  on  an 
appeal.87 


ness  with  which  the  point  was  pressed  has 
induced  us  to  examine  it  with  more  care 
than  we  should  otherwise  have  deemed 
necessary.  The  cause  was  put  at  issue  on 
the  6th  of  March,  1866.  The  69th  rule  in 
equity  allowed  the  parties  three  months 
thereafter  to  take  their  testimony.  The 
complainant  commenced  taking  his  on  the 
14th  of  that  month.  Between  that  time  and 
the  23d,  inclusive,  he  examined  nine  wit- 
nesses. Notice  was  given  to  the  defend- 
ant's counsel.  He  appeared  and  cross-ex- 
amined the  witnesses  so  far  as  he  chose  to 
do  so.  An  adjournment  was  ordered  by 
the  examiner,  from  the  23d  of  March  until 
the  2d  of  June.  A  single  deposition  re- 
lating to  a  formal  matter  was  then  taken. 
The  examiner  thereupon  closed  the  testi- 
mony and  returned  it  to  the  court.  It 
does  not  appear  that  the  defendants  made 
any  objection  to  the  adjournment,  or  man- 
ifested any  desire  to  take  testimony  dur- 
ing the  period  of  more  than  two  months 
between  the  time  of  the  adjournment  and 
the  time  to  which  it  extended.  The  appli- 
cation for  further  time  was  heard  and 
overruled  by  the  court  on  the  8th  of  June. 
The  rule  referred  to  provides  that  'three 
months,  and  no  more,  shall  be  allowed  for 
the  taking  of  testimony  after  the  cause 
is  at  issue,  unless  the  court  or  a  judge 
thereof  shall,  upon  special  cause  shown  by 
either  party,  enlarge  the  time.'  The  three 
months  are  allowed  for  the  taking  of 
testimony  by  both  parties.  The  limita- 
tion applies  as  much  to  defendants  as  to 
complainants.  It  is  for  the  court  or  judge 
to  decide  whether  further  time  shall  be 
given  or  refused,  and  ordinarily  the  de- 
termination of  the  question  would  not  be 
deemed  a  fit  subject  for  review  by  this 
tribunal.  Cases  may,  however,  occur  of  so 
flagrant  a  character  that  it  would  be  our 
duty  to  correct  the  error."  Ingle  v.  Jones, 
9  Wall.    486,  19   L.   Ed.  621. 

87.  Propriety  of  oral  examination — Ne- 
cessity for  perpetuation  in  writing  for 
purposes  of  appeal. —  Blcase  v.  Garlington, 
02  U.  S.  1,  23  L.  Ed.  521. 

"The  judiciary  act  of  1789  (1  Stat.  88, 
§  30)  provided  that  the  mode  of  proof  by 
oral  testimony  and  examination  of  wit- 
nesses in  open  court  should  be  the  same 
in  all  the  courts  of  the  United  States 
wdl  in  the  trial  of  causes  in  equity  as 
actions   at   common    law.     By   §   19   of   the 


same  act,  it  was  made  the  duty  of  the 
circuit  court,  in  equity  cases,  to  cause  the 
facts  on  which  they  founded  their  decree 
fully  to  appear  upon  the  record,  either 
from  the  pleadings  and  decree,  or  a  state- 
ment of  the  case  agreed  upon  by  the 
parties  or  their  counsel,  or,  if  they  disa- 
greed, by  a  stating  of  the  case  by  the 
court.  Subsequently,  in  1802  (2  Stat.  166, 
§  25),  it  was  enacted  that  in  all  suits  in 
equity  the  court  might  in  its  discretion, 
upon  the  request  of  either  party,  order 
the  testimony  of  witnesses  therein  to  be 
taken  by  depositions.  In  1803  (2  Stat.  24  1, 
§  2)  an  appeal  was  given  to  this  court  in 
equity  cases,  and  it  was  provided,  that, 
upon  the  appeal,  a  transcript  of  the  bill, 
answer,  deposition,  and  all  other  proceed- 
ings in  the  cause,  should  be  transmitted 
here.  The  case  was  to  be  heard  in  this 
court  upon  the  proofs  submitted  below. 
In  Conn  v.  Penn,  5  Wheat.  424,  5  L-  Ed. 
125,  decided  in  1820,  this  court  held  that 
a  decree  founded  in  part  upon  parol  tes- 
timony must  be  reversed,  because  that 
portion  of  the  testimony  which  was  oral 
had  not  been  sent  up.  For  this  reason, 
among  others,  the  cause  was  sent  back  for 
further  proceedings  according  to  equity. 
Chief  Justice  Marshall,  m  delivering  the 
opinion  of  the  court,  said  (p.  426):  'Pre- 
vious to  this  act  (that  of  1803),  the  facts 
were  brought  before  this  court  by  the 
statement  of  the  judge.  The  depositions 
are  substituted  for  that  statement;  and  it 
would  seem,  since  this  court  must  judge 
of  the  fact  as  well  as  the  law,  that  all  the 
testimony  which  was  before  the  circuit 
court  ought  to  be  laid  before  this  court. 
Yet  the  section  (of  the  act  of  KM))  which 
direct-  that  witnesses  shall  be  examined 
in  open  court  is  not,  in  terms,  repealed. 
The  court  has  felt  considerable  doubl  on 
this  subject,  but  thinks  if  the  safe  coi 
to  require  that  all  the  testimony  on  which 
tin-  judge  founds  his  opinion  should,  in 
case-  within  the  jurisdiction  of  this  court, 
appear  in  the  record.'  Under  tin-  authority 
of   the   act   of   May   8,   1792    (1    Stat.   276,   § 

this  court,  at  it-   February  Term,   i- 
adopted    certain    rule-    of    practice    for   the 
courts   of  equity  of  the   United   State-.     7 
Wheat,  v.   Rules,  25,  26  and    58  related 
the  taking  of  t<  y  by  di  and 

the     examination     of     wil  before     a 

ster  or  examiner;  but  by  Rule  28  it 
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5.  Plhadinxs  as  Evidence — a.  Bill. — As  to  the  admissibility  of  a  sworn  bill 
as  competent  evidence  in  another  suit,  see  ante,  "Verification,"  VIII,  B,  2,  c. 

b  Plea. — It  has  been  held  that  a  plea  which  avoids  the  discovery  prayed  for, 
is  no  evidence  in  the  defendant's  favor,  even  when  it  is  under  oath  and  negatives 
a  material  averment  in  the  bill.88 

c.  Answer — (1)    Where  Case  Heard  on  Bill  and  Answer. — See  ante,  "Effect," 

IX,  A,  3,  b. 

(2)  Where  Case  Heard  on-  Issue  Joined  by  Replication  to  Answer — (a)  Un- 
sworn Answer. — General  Rule. — As  has  been  seen,  the  ordinary  practice  of 
courts  of  equity  requires  the  answer  to  be  on  oath,89  and  the  weight  of  such  an- 
swer is  very  much  lessened,  if  not  entirely  destroyed  as  matter  of  evidence,  when 
unaccompanied  by  an  oath."0  In  at  least  one  decision  the  supreme  court  stated 
that  they  were  inclined  to  adopt  it  as  a  general  rule  that  an  answer,  not  under 
oath,  is  to  be  considered  merely  as  a  denial  of  the  allegations  in  the  bill,  analo- 
gous to  the  general  issue  at  law,  so  as  to  put  the  complainant  to  the  proof  of 
such  allegations.91 

As  to  the  effect  of  answer  as  admission,  see  ante,  "Admissions  by  An- 
swer," VIII,  C,  4,  i,  (3). 

(b)  Sworn  Answer — aa.  General  Rule  as  to  Admissibility  and  Conclusive- 
ness.— Rule  Stated. — It  may  be  stated  as  a  general  rule  that  positive  state- 
ments in  a  sworn  answer  in  equity  proceedings,  responsive  to  the  allegations  of 
the  bill,  and  relating  to  facts  within  the  knowledge  of  the  defendant,  must  be  re- 
ceived as  evidence,92  and  are  deemed  to  be  true  and  conclusive  unless  overcome 


expressly  provided  that  nothing  therein 
contained  should  'prevent  the  examination 
of  witnesses  viva  voce  when  produced  in 
open  court.'  "  Blease  v.  Garlington,  92  U. 
S.  1,  23  L.  Ed.  521.  See  the  titles  AP- 
PEAL AND  ERROR,  vol.  2,  p.  216;  DEP- 
OSITIONS,  ante,   p.    321;    WITNESSES. 

88.  Plea  avoiding  discovery  not  evi- 
dence in  defendant's  favor. — Farley  v. 
Kittson,  120  U.  S.  303,  28  L.  Ed.  684. 

89.  Necessity  for  oath. — See  ante,  "Ne- 
cessity," VIII,  C,  4,  e,  (4),   (a). 

90.  Omission  of  oath  as  lessening  ef- 
fect of  answer  as  evidence. — Union  Bank 
V.   Geary,   5   Pet.  99,  8    L.    Ed.  60. 

Where  the  complainant  in  a  bill  offers 
to  receive  an  answer  without  oath,  and 
the  defendant  accordingly  filed  the  answer 
without  oath,  denying  the  allegations  of 
the  bill,  the  complainant  is  not  put  to  the 
necessity,  according  to  the  general  rule, 
of  contradicting  the  answer  by  the  evi- 
dence of  two  witnesses  or  of  one  witness 
with  corroborating  circumstances.  The 
answer,  being  without  oath,  is  not  evi- 
dence, and  the  usual  rule  does  not  apply. 
Patterson  v.  Gaines,  6  How.  550,  12  L. 
Ed.  553.  And  see  Gumaer  v.  Colorado 
Oil  Co..  152  U.  S.  88,  38  L-  Ed.  365.  See 
post,  "Effect  of  Waiver  of  Oath  by  Com- 
plainant."   IX,    C.    5,    c,    (2),    (b),    bb. 

91.  Considered  merely  as  a  denial  of 
allegations  to  bill,  etc. — Union  Bank  v. 
Geary,  5  Pet.  99,  8  E.   Ed.  60. 

92.  General  rule  as  to  admissibility  and 
conclusiveness  of  sworn  answer  as  evi- 
dence.— Russell  v.  Clarke.  7  Cranch  r,9,  3 
E.  Ed.  271;  finches  v.  Blake,  8  Wheat. 
453.  5  E.  Ed.  303;  Union  Bank  v.  Geary, 
-,  pe|  99,  s  U  Ed.  60;  Randel  v.  Brown, 
2  How.  40G.  ll  E.  Ed.  318;  Baldwin  v.  Ely, 


9  How.  580,  13  L.  Ed.  266;  Gaines  v.  Relf,. 
12  How.  472,  13  L-  Ed.  1071;  Tobey  v. 
Leonards,  2  Wall.  423,  17  L.  Ed.  S42; 
Voorhees  v.  Bonesteel,  16  Wall.  16,  21  L. 
Ed.  268;  Board  of  Public  Works  v.  Colum- 
bia College,  17  Wall.  521,  21  L  Ed.  687; 
Moore  v.  Huntington,  17  Wall.  417,  21  L 
Ed.  642;  Godden  v.  Kimmell,  99  U.  S.  201, 
25  L.  Ed.  431;  Seitz  v.  Mitchell,  94  U.  S. 
580,  24  L.  Ed.  179;  Vigel  V.  Hopp,  104  U. 
S.  441,  26  L.  Ed.  765;  Conley  v.  Nailor, 
118  U.  S.  127,  30  L  Ed.  112;  Farlev  V. 
Kittson,  120  U.  S.  303,  28  L.  Ed.  684; 
Morrison  v.  Durr,  122  U.  S.  518,  30  L  Ed. 
L225;  Union  R.  Co.  v.  Dull,  124  U.  S.  173, 
31  L.  Ed.  417;  Southern  Development  Co. 
V.  Silva,  125  U.  S.  247,  31  L.  Ed.  678; 
Dravo  v.  Fabel,  132  U.  S.  487,  33  L  Ed. 
421;  Beals  v.  Illinois,  etc.,  R.  Co.,  133  U. 
S.  290,  33  L  Ed.  608;  United  States  V. 
Budd,  144  U.  S.  154,  36  L.  Ed.  384;  Mon- 
roe Cattle  Co.  v.  Becker,  147  U.  S.  47,  37 
L  Ed.  72;  Latta  v.  Kilbourn,  150  U.  S. 
524,  37  L  Ed.  1169.  See,  also,  H inkle  V. 
W'anzer,  17  How.  353,  15  L  Ed.  173;  Pope 
Ulis,   115    U.    S.    363,   29    L    Ed.   393. 

"An  answer  in  chancery,  put  in  under 
oath,  is  receivable  against  the  party  who 
swears  to  it."  Gaines  v.  Relf,  12  How. 
472,    13    L.    Ed.    1071. 

An  answer,  responsive  to  the  bill,  is 
evidence  in  favor  of  the  defendant.  Rns- 
sell   v.    Clarke.   7    Cranch   69,  3    L   Ed.  271. 

The  answer  of  a  defendant  is  evidence 
against  the  plaintiff,  although  it  be  doubt- 
ful whether  a  decree  can  be  made  against 
such  defendant.  Field  v.  Holland,  6 
Cranch  8.  3  L   Ed.   136. 

Application  of  rule  where  eauity  of  bill 
is  allegation  of  fraud. — The  effect  of  the 
defendant's    sworn    answer    as    evidence    is 
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by   the   testimony  of  two  witnesses,   or  of  one   witness   with   corroborating  cir- 
cumstances,93   wliich    corroborating    circumstances,    it    has    been    held,    must    be 


not  weakened  by  the  fact  that  the  equity 
of  the  complainants  bill  is  the  allegation 
of  fraud.  Southern  Development  Co.  v. 
Silva,  12.-.  U.  S.  247.  :?i  L.  Ed.  678.  See, 
also,  Monroe  Cattle  Co.  v.  Becker,  147 
U.    S.    47,   37    L.    Ed.    72. 

"The  answer  denies  every  allegation  of 
fraud  and  trust,  and  insists  that  the  deed 
was  intended  as  an  absolute  conveyance, 
and  not  as  security.  This  is  responsive  to 
the  bill  and  before  the  relief  can  be 
granted  which  is  asked,  the**  denials  must 
be  overcome  by  the  satisfactory  testimony 
of  two  witnesses,  or  of  one  witness  cor- 
roborated by  circumstances  which  are 
eouivalent  in  weight  to  another.  2  Story, 
Eq.,  §  1528.  The  appellee  is  the  only  wit- 
ness in  support  of  the  bill,  and  the  cor- 
roborating circumstances  are  not,  in  our 
opinion,  sufficient  to  overcome  the  an- 
swer." Vigel  v.  Hopp,  104  U.  S.  441,  26 
L.    Ed.   765. 

93.  Conclusive  unless  overcome  by  testi- 
mony of  two  witnesses  or  one  witness  and 
corroborating  circumstances. — Clarke  v. 
Van  Riemsdyk,  9  Cranch  153,  3  L.  Ed. 
688;  Hughes  v.  Blake,  6  Wheat.  453,  5  L. 
Ed.  303;  Union  Bank  v.  Geary,  5  Pet.  99, 
8  L.  Ed.  60;  Carpenter  v.  Providence,  etc., 
Ins.  Co.,  4  How.  185.  11  L.  Ed.  931;  Pat- 
terson v.  Gaines,  6  How.  550,  12  L.  Ed. 
553;  Stearns  v.  Page,  7  How.  819,  12  L- 
Ed.  928;  McRea  v.  Branch  Bank,  19  How. 
376,  15  L.  Ed.  688;  Callen  v.  Statham.  23 
How.  477,  16  L-  Ed.  532;  Tobey  v.  Leon- 
ards. 2  Wall.  423.  17  L.  Ed.  842;  Slater  v. 
Maxwell.  6  Wall.  268.  18  L.  Ed.  796; 
Brown  v.  Pierce,  7  Wall.  205,  19  L.  Ed. 
134;  Yoorhees  v.  Bonesteel,  16  Wall.  16, 
21  L.  Ed.  268;  Adams  v.  Adams,  21  Wall. 
185,  22  L.  Ed.  504;  Seitz  v.  Mitchell,  94 
U.  S.  580.  24  L.  Ed.  179;  Godden  v.  Kim- 
mell.  99  U.  S.  201.  25  L.  Ed.  431  ;  Vigel  v. 
Hopp.  104  U.  S.  441.  26  L.  Ed.  765;  Ameri- 
can File  Co.  v.  Garrett,  110  U.  S.  288,  38 
L.  Ed.  149;  Morrison  v.  Durr,  122  U.  S. 
518,  30  L.  Ed.  1225;  Southern  Develop- 
ment Co.  v.  Silva,  125  U.  S.  247,  31  L.  Ed. 
678;  Beals  v.  Illinois,  etc..  R.  Co.,  133  U. 
S.  290.  33  L.  Ed.  608;  Monroe  Cattle  Co. 
V.  Becker,  147  U.  S.  47.  37  L.  Ed.  72;  Latta 
V.  Kilbourn,  150  U.  S.  524,  37  L.  Ed. 
1169;  Tohnson  v.  Atlantic,  etc.,  Transit 
Co..  156  U.  S.  618.  39  L.  Ed.  556;  Cochran 
V.  Blout.  161  U.  S.  350.  40  L.   Ed.   727. 

"Tt  is  certainly  a  well-settled  rule,  that 
on  a  bill  prayine  relief  when  the  facts 
charged  in  the  bill,  as  the  grounds  for 
(  btaining  the  decree,  are  clearly  and  posi- 
tively denied  bv  the  answer,  and  proved 
only  by  a  single  witness,  the  court  will 
not  decree  aeainst  the  defendant.  And  it 
is  equally  well  settled,  that  where  the  wit- 
ness on  the  r>art  of  the  complainant  is 
supported  and  corroborated  by  circum- 
stances sufficient  to  outweigh  the  denial 
in    the    answer,    the    rule    does    not    apply. 


Clarke  v.  Van  Riemsdyk,  9  Cranch  L53, 
160,  3  L.  Ed.  688."  Union  Hank  :■.  Geary, 
5   Pet.  99,   8   L.    Ed.  60. 

"Greenleaf  states,  as  a  rule,  that  the 
sufficient  evidence  to  outweigh  the  force 
of  an  answer  may  consist  of  one  witness, 
with  additional  and  corroborative  circum- 
stances, which  circumstances  may  some- 
times be  found  in  the  answer  itself;  or  it 
may  consist  of  circumstances  alone, 
which,  in  the  absence  of  a  positive  wit- 
ness, may  be  sufficient  to  outweigh  the 
answer  even  of  a  defendant  who  answers 
on  his  own  knowledge.  Greenleaf  on  Evi- 
dence, vol.  iii,  §  289."  Bowden  v.  John- 
son, 107  U.  S.  251,  27  L.  Ed.  386. 

A  bill  was  filed  in  equity  by  the  in- 
sured, alleging  that  notice  was  given  to 
the  insurance  company,  and  praying  that 
the  company  might  be  compelled  to  in- 
dorse the  notice  upon  the  policy,  or  other- 
wise acknowledge  the  same  in  writing. 
When  the  answer  of  the  company,  sworn 
to  by  the  then  president,  denies  the  re- 
ception of  the  notice,  to  the  best  of  his 
knowledge  and  belief,  the  question  be- 
comes one  of  fact  and  of  law;  of  fact, 
whether  the  evidence  offered  by  the  com- 
plainant is  sufficient  to  sastain  the  allega- 
tion; amd  of  law,  whether,  if  so,  this  court 
can  compel  the  company  to  acknowledge 
it.  The  answer  being  responsive  to  the 
bill,  and  denying  the  allegation,  under 
oath,  the  general  rule  is,  that  the  allega- 
tion must  be  proved,  not  only  by  the  testi- 
mony of  one  witness,  but  by  some 
additional  evidence.  Carpenter  v.  Provi- 
dence, etc.,  Tns.  Co.,  4  How.  185,  11  L. 
Ed.  931. 

A  trust  alleged  in  a  bill  to  exist,  will 
not  be  considered  as  proved  when  every 
material  allegation  of  the  bill  in  that  be- 
half is  distinctly  denied  in  the  answer; 
and  the  proofs,  instead  of  being  sufficient 
to  overcome  the  answer,  afford  satisfac- 
tory grounds  for  holding  that  there  was 
no  trust  in  the  case.  Voorhecs  v.  Bone- 
steel,    16   Wall.   16.   21    L.    Ed.    268. 

In  Latta  v.  Kilbourn,  150  U.  S.  524.  37 
L.  Ed.  1169,  the  defendant,  in  his  answer, 
which  was  called  for  under  oath,  posi- 
tively and  in  direct  terms  denied  the  alle- 
gation of  the  bill  that  it  was  evcrvcrhallv 
agreed  that  the  firm  composed  of  himself 
and  the  obintiff  should  carry  on  the  busi- 
ness of  buying  and  selling  real  estate,  and 
that  at  no  time  was  such  transaction 
within  the  scope  of  the  partnership  busi- 
ness. Under  the  well-settled  rules  of 
equitv  pleading  and  practice,  his  answer 
must  be  overcome  by  the  testimony  of 
at  least  two  witnesses,  or  of  one  witness 
with    corroborating   circumstances. 

Rule  apnlicable  to  answer  in  support  of 
plea. —  A  decree  cannol  be  pronounced,  on 
the  testimony  of  a  sinclc  witness,  unac- 
companied     by       corroborating       circuni- 
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equivalent  in  weight  to  another  witness.94  Courts  of  equity  cannot  decree  against 
denials  in  the  sworn  answer  unless  they  are  overcome  by  the  requisite  testimony 
on  behalf  of  the  complainant,95  but  the  bill  should  be  dismissed.96 

This  rule  stands  upon  the  reason  that  when  a  complainant  calls  upon  the 
respondent  to  answer  allegations,  he  admits  the  answer  to  be  evidence  ;97  and 
if  it  is  testimony  in  the  case,  it  is  equal  to  the  testimony  of  any  other  witness,98 
and  the  complainant  cannot  prevail  if  the  balance  of  proof  is  not  in  his  favor; 
he  must  have  circumstances  in  addition  to  his  single  witness,  in  order  to  turn  the 
balance.99 

bb.  Effect  of  Waiver  of  Oath  by  Complainant — (aa)  In  Absence  of  Statute 
or  Rule  Allowing  Such  Waiver. — It  would  seem  that  in  the  absence  of  statute  or 


stances,  against  a  positive  denial,  by  the 
defendant,  of  any  matter  directly  charged 
by  the  bill,  in  the  defendant's  answer,  or 
answer  in  support  of  his  plea.  Hughes  v. 
Blake,   6  Wheat.   453,   5   L.   Ed.   303. 

Answer  disregarded  where  opposed  by 
seven  witnesses. — Positive  statements  in 
an  answer  to  a  bill  in  equity — the  answer 
being  responsive  to  the  bill — are  not  to  be 
overcome,  except  by  more  testimony  than 
that  of  one  witness;  but  by  such  superior 
testimony  they  may  be  overcome;  and 
where  seven  witnesses  asserted  the  con- 
trary of  what  was  averred  in  such  an- 
swer, the  answer  will  be  disregarded. 
Tobey  v.  Leonards,  2  Wall.  423,  17  L.  Ed. 
842. 

94.  Corroborating  circumstances  must 
be  equivalent  in  weight  to  another  wit- 
ness.— Vigel  V.  Hopp.  104  U.  S.  441,  26 
L.    Ed.   765,  citing  2   Story,   Eq.,   §   1528. 

"Where  an  answer  is  responsive  to  a 
bill,  and,  like  this,  denies  a  fact  un- 
equivocally and  under  oath,  it  must  in 
most  cases  be  proved  not  only  by  the 
testimony  of  one  witness,  so  as  to  neutral- 
ize that  denial  and  oath,  but  by  some 
additional  evidence,  in  order  to  turn  the 
scales  for  the  plaintiff.  Daniel  v.  Mitchell, 
1  Story  188;  Higbie  v.  Hopkins,  1  Wash. 
C.  C.  230;  Union  Bank  v.  Geary,  5  Pet.  99, 
8  L.  Ed.  60.  The  additional  evidence  must 
be  a  second  witness,  or  very  strong  cir- 
cumstances. 1  Wash.  C.  C.  230;  Hughes 
v.  Blake,  1  Mason  514;  3.  Gill  &  J.  (Md.) 
425;  1  Paiee  (N.  Y.)  239;  3  Wend.  (N. 
V.)  532;  2  Johns.  (N.  Y.),  Ch.  92.  Clarke 
v.  Van  Riemsdyk.  9  Cranch  153,  3  L.  Ed. 
688.  says,  'with  pregnant  circumstances." 
Carpenter  v.  Providence,  etc..  Ins.  Co.,  4 
How.    185,    11    L.    I'M.    931. 

95.  Court  cannot  decree  against  denials 
of  answer  unless  overcome  by  requisite 
testimony. — Tobey  v.  Leonards.  2  Wall. 
423,  17  L.  Ed.  842;  Seitz  v.  Mitchell.  94  U 
S  580,  24  L.  Ed.  179;  Voorhees  v. 
Bonesteel,    16   Wall.    16,    21    L.    Ed.    268. 

"The  charge  in  the  bill  of  infringement 
of  this  part  of  appellee's  alleged  invention 
is  not  sustained  by  the  proof.  The  answer, 
which  is  under  oath,  denies  infringement. 
infringement  must,  therefore,  be  shown 
by  satisfactory  proof;  it  cannot  be  pre- 
sume-!. "  Railroad  Co.  r.  Mellon,  KM  l\ 
S  11".  26  L.  Ed.  639.  See  the  title  PAT- 
ENTS 

In   Moore   v.    Huntington,   17   Wall.   417, 


21  L.  Ed.  642,  the  court  reversed  a  decree 
where  the  court  below  affirmed  a  report 
of  a  master  finding  (on  evidence  not 
competent,  and  in  the  face  of  answers  by 
surviving  partners  responsive  to  a  bill) 
that  the  interest  of  a  complainant's  in- 
testate in  a  partnership  was  one-third,  the_ 
answers  averring  that  it  was  but  one- 
eighth. 

96.  Dismissal  of  bill  where  denials  or. 
answer  not  overcome  by  proper  proof.— 
Morrison  v.  Durr,  122  U.  S.  518,  30  L.  Ed. 
1225;  Board  of  Public  Works  v.  Colum- 
bia College,  17  Wall.  521,  21  L.  Ed.  687; 
Parker  v.  Phetteplace,  1  Wall.  684.  17  L. 
Ed.  675.  See  the  title  DISMISSAL,  DIS- 
CONTINUANCE AND  NONSUIT. 
ante,   p.   356. 

"Chancery  courts  invariably  hold,  where 
the  answer  is  responsive  to  the  bill  and 
positively  denies  the  matters  charged,  and 
the  denial  has  respect  to  a  transaction 
within  the  knowledge  of  the  respondent, 
the  answer  is  evidence  in  his  favor;  and 
unless  it  is  overcome  by  the  testimony  of 
two  credible  witnesses,  or  of  one  witness 
corroborated  by  other  facts  and  circum- 
stances which  give  it  greater  weight  than 
the  answer,  it  is  conclusive,  so  that  the 
court  wiM  neither  make  a  decree  nor 
send  the  case  to  trial,  but  will  simply  dis- 
miss  the  bill.  Badcer  v.  Badger,  supra. 
(2  Cliff.  154)."  Godden  v.  Kimmell,  99  U. 
S.  201,  25  L.   Ed.  431. 

97.  Complainant  by  calling  for  answer 
admits  same  to  be  evidence. — Clarke  v. 
Van  Riemsdyk.  9  Cranch  153.  3  L.  Ed.  688; 
Tobev  v.  Leonards.  2  Wall.  123,  VI  L.  Ed. 
842;  Seitz  v.  Mitchell.  94  U.  S.  580.  24  L. 
Ed.  179:  Union  Bank  v.  Geary,  5  Pet  99, 
8  L.  Ed.  60;  Farley  v.  Kittson.  120  U  S. 
303,    28    L    Ed.    684 

98.  Testimony  equal  to  that  of  any 
other  witness.— Clarke  v.  Van  Riemsdyk,  9 
Cranch  153.  3  L.  Ed.  688;  Tobey  v.  Leon- 
ards >  Wall.  423.  17  L-  Ed.  842;  Seitz  v. 
Mitchell.   94    U.   S.    580.  24   L    Kd.    179. 

99.  Necessity  for  circumstances  in  ad- 
dition to  single  witness. — Clarke  v.  Van 
Riemsdyk,  9  Cranch  153.  3  L.  Ed.  688; 
Tobey  v.  Leonards,  2  Wall.  123,  17  L.  Ed, 
B42;    Voorhees   v.   Bonesteel,    16   Wall.    16 

l    L.   F.d.   268;   Godden  7'.   Kimmell.   99   U. 
S    201,  25   T      Ed.   431.     See,  cenerallv. 
titles      EVIDENCE;      PRESUMPTIONS 
\\1)     BURDEN     OF     PROOF;     WIT- 
NESSES. 
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rule  of  court  to  the  contrary,  a  complainant  in  chancery  cannot,  by  waiving  a 
verification  on  oath  to  the  defendant's  answer,  deprive  such  answer.' when  made 
.vith  such  verification,  of  its  ordinary  effect.1 

(bb)  Under  Equity  Rule  Allowing  Such  Waiver. — In  General. — Under  the 
present  rules  of  equity  practice  the  complainant  may.  in  his  bill,  expressly  waive 
an  answer  under  oath,  cr  may  require  such  oath  only  as  to  certain  matter-.-' 
and  thus  deprive  the  answer,  though  under  oath,  of  its  effect  as  evidence.-  unless 
the  cause  be  set  down  for  hearing  on  bill  and  answer.4 

Necessity  for  Express  Waiver.— If  the  complainant  is  unwilling  that  the 
answer  should  be  evidence  against  him,  he  must  expressly  waive  the  oath  of  the 
defendant  in  his  bill.5  If  he  fails  to  do  this,  a  sworn  answer,  though  not  called 
for  under  oath,  is  evidence  on  behalf  of  the  defendant.6 

^  cc.  Limitations  of  General  Ride  as  to  Admissibility  and  Effect — (aa)  In 
General. — There  are  a  number  of  decisions  which  introduce  some  qualifications 
and  limitations  to  the  general  rule  just  stated  as  to  the  admissibility  and  con- 
clusiveness of  sworn  answers  as  evidence.7 

(bb)   Answer  Must  Be  Responsive  to  Allegations  of  Bill. — In  General. The 

rule  of  equity  practice,  that  when  a  defendant's  answer  under  oath  expressly 
negatives  the  allegations  of  the  bill,  and  the  testimony  of  one  person  only  affirms 
them,  the  court  will  not  decree  in  favor  of  the  complainant,  does  not  extend  to 
averments  in  the  answer  not  directly  responsive  to  the  bill,8  fo;  the  complainant 


1.  General  rule  as  to  effect  of  verified 
answer  notwithstanding  waiver  of  oath  by 
complainant. — Clements  v.  Moore,  6 
Wall.   299.  18  L.    Ed.  786. 

2.  Complainant  may  in  bill  waive  an- 
swer under  oath. — Conley  v.  Xailor,  118 
TJ.  S.  127,  30  L.  Ed.  112;"Gumaer  v.  Col- 
orado Oil  Co.,  152  U.  S.  88,  38  L.  Ed.  365; 
Dravo  v.  Fabel,  132  U.  S.  487,  33  L.  Ed. 
421;  Clements  v.  Macheboeuf,  92  U.  S..418, 
23  L.  Ed.  504;  Thorn  Wire  Hedge  Co.  v. 
Washburn,  etc..  Mfg.  Co.,  159  U.  S.  423, 
40  L.  Ed.  205;  Patterson  v.  Gaines,  6  How. 
550,    12    L.    Ed.    553. 

As  to  necessity  for  verified  answer  in 
absence  of  waiver,  see  ante,  "Necessitv," 
VIII,   C,   4.  e.    (4),    fa). 

3.  Waiver  of  oath  as  depriving  answer 
of  effect  as  evidence. — Thorn  Wire  Hedge 
Co.  v.  Washburn,  etc.,  Mfg.  Co.,  159  U. 
S.  423,  40  L.  Ed.  205;  Gumaer  v.  Colorado 
Oil  Co..  152  U.  S.  88,  38  L.  Ed.  365;  Con- 
ley  v.  Nailor,  118  U.  S.  127.  30  L.  Ed. 
112. 

Under  equity  rule  41  as  amended,  it  is 
expressly  provided  that  if  the  complain- 
ant, in  his  bill,  waives  a  sworn  answer  to 
such  bill,  or  requires  an  answer  under 
oath  only  with  regard  to  certain  specified 
interrogatories,  the  answer  of  tin-  defend- 
ant, though  under  oath,  except  such  part 
thereof  as  shall  be  directly  responsive  to 
such  interrogatories,  shall  not  be  evidence 
in  his  favor,  unless  the  cause  be  set  down 
for  hearing  on  bill  and  answer. 

Effect  as  affidavit. —  Equity  Rule  4  1.  as 
amended,  after  the  provision  above  -tat''. 
further  provides  that  such  sworn  answer 
"may  nevertheless  be  used  as  an  a 
davit,  with  the  same  effect  as  heretofo 
on  a  motion  to  grant  or  dissolve  an  in- 
junction, or  on  anv  other  incidental  mo- 
tion in  the  cause,  but  this  shall  no-  pre- 
ent    a    defendant   from    becoming    a    wit- 


ness in  his  own  behalf  under  §  3  of  the  act 
of  congress  of  July  2,  1864."  See,  gen- 
erally, the  titles  INJUNCTIONS;  MO- 
TIONS; WITNESSES. 

4.  Exception  where  cause  heard  on  bill 
and  answer. — Equity  Rule  41  as  amended. 
See   ante.    "Effect."    IX,   A,   3,   b. 

5.  Necessity  for  express  waiver  of  oath 
in  bill.— Conlev  v.  Nailor,  118  U.  S.  127, 
30  L.  Ed.  112;  Dravo  v.  Fabel,  132  U.  S. 
487,   33   L.   Ed.   421. 

6.  Sworn  answer  evidence  in  absence 
of  express  waiver. — Conley  v.  Nailor,  118 
U.  S.  127,  30  L.  Ed.  112.  See  ante,  "Gen- 
eral Rule  as  to  Admissibility  and  Con- 
clusiveness."  IX,  C,  5.  c,    (2), '(b).  aa. 

7.  General  rule  subject  to  limitation  and 
qualification. — Carpenter  v.  Providence, 
etc..    Ins.    Co.,   4   Hou.    185,    11    L.    Ed.   931. 

8.  General  rule  not  applicable  to  aver- 
ments in  answer  not  responsive  to  allega- 
tions of  bill.— Seitz  v.  Mitchell,  94  U.  S 
580.  24  U  Ed.  179;  Farley  V.  Kittson.  120 
U.  S.  303.  28  L.  Ed.  684:  Tobey  v.  Leon- 
ards, 2  Wall.  423.  17   L     Ed.   842 

Answers  in  chancery  not  responsive  to 
a   bill,   and   no'  ined    by   other   proof, 

are    of    no    avail    as    evidence.      Roach 
Summers,   20   Wall.    165,  22   L    Ed. 

Where  a  hill  in  chancery  was  filed  to 
set  aside  a  deed  as  being  fraudulent 
against  creditors,  and  it  i-  charged  in  tin- 
bill  that  the  consideration  mentioned  in 
the  deed  was  not  paid,  it  is  not  satisfac- 
tory that  the  defendant  upon  the 
.ver  that  it  was  paid,  considering  the 
answer,  which  i-  responsive  to  the  hill. 
evidence  <<i  tin-  payment,  when  the  exe- 
cution "f  the  deed  i-  surrounded  by  cir- 
cum  spicion  Callen  :•.  Stat  - 
ham.  23  How.  477.  16  U  Ed. 

Generally,  as  to  the  necessity  for  posi- 
tive  averments  in  answer,  "Ne- 
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has  not  called  for  them.9 

Effect  of  Answer  Setting  Up  New  Matter  by  Way  of  Avoidance. — It 
would  seem  to  be  the  general  rule  that  an  answer  not  responsive  to  the  bill,  but 
advancing  new  matter  by  way  of  avoidance,  is  not  conclusive,  but  such  new 
matter  must  be  established  by  proof.10 

(cc)  Effect  of  Denial  upon  Belief  as  Distinguished  from  Positive  Denial. — 
The  difference  between  a  positive  answer  and  an  answer  upon  belief,  is  important 
to  be  considered  with  reference  to  the  testimony  required  to  overcome  its  denials. 
Thus,  while  a  clear  and  positive  denial  of  allegations  in  the  bill  can  only  be  over- 
come by  the  testimony  of  two  witnesses  to  the  fact  alleged,  or  by  one  witness 
and  corroborating  circumstances,  it  has  been  held  that  if  the  fact  alleged  be 
denied  upon  belief  merely,  it  may  be  sustained  by  the  testimony  of  a  single 
witness.11 

(dd)  Effect  of  Positive  Answer  Respecting  Matters  Not  within  Defendant's 
Personal  Knowledge. — An  answer  in  chancery,  although  positive  and  directly 
responsive  to  an  allegation  in  the  bill,  may  be  outweighed  by  circumstances, 
especially  if  it  be  respecting  a  fact  which,  in  the  nature  of  things,  cannot  be 
within  the  personal  knowledge  of  the  defendant.12 


cessity    for    Positive    and     Certain    Aver- 
ments."  VIII,   C.   4,   e.   (2).    (b). 

9.  Reason  for  limiting  rule  to  respon- 
sive averments  in  answer. — Seitz  v.  Mitch- 
ell, 94  U.  S.  580,  24  L.  Ed.  179.  See  ante. 
"General  Rule  as  to  Admissibility  and 
Conclusiveness  "  IX,  C,  5,  c,  (2),  (b).  aa. 

10.  Answer  setting  up  new  matter  by 
way  of  avoidance. — Bush  v.  Marshall,  6 
How  284.  12  L.  Ed.  440;  Clements  v. 
Moore.  6  Wall.  299,  18  L.  Ed  786;  Mc- 
Coy v.  Rhodes,  11  How.  131.  13  L.  Ed. 
634'  Clarke  v.  White,  12  Pet.  178,  9  L.  Ed. 
1046;  Roach  v.  Summers,  20  Wall.  16.'..  22 
L.  Ed.  252,  Caller,  v.  Statham,  23  How. 
'7  7.  16  L.  Ed.  532.  See,  also,  Hughes  v. 
Blake.   6   Wheat.   453,   5   L.    Ed    303 

"If  the  answer  of  the  defendant  admit  - 
the  fact,  but  insists  on  matter  by  way  of 
avoidance,  the  complainant  need  not  prove 
the  fact  admitted,  but  the  defendant  must 
prove  the  matter  in  avoidance."  darken. 
White,  12  Pet.  178,  9  L.  Ed.  1046. 

In  McCoy  v.  Rhodes.  11  How.  131.  13 
L.    Ed.   634,   the  court   in   holding  that   the 

acts  set  forth  in  the  answer  were  facts 
within   the   peculiar   knowledge   of   the   re- 

pondents,  and  not  responsive  to  charges 
made  by  the  bill,  but  set  up  as  an  inde- 
pendent defen-e,  stated  the  rule  in  such 
•ases  to  be-  "That  a  discharge  set  up  in 
avoidance,  coupled  with  admitted  liability, 
if  the  answer  be  replied  to,  must  be  proved 
by   the   defendant." 

11.  Fact  denied  upon  belief  sustained  by 
testimony  of  one  witness. — Slater  v.  Max- 
well. 6   Wall.   268,   18    L.    Ed.    796. 

See.  however.  Carpenter  v.  Providence, 
etc..  Ins  Co.,  4  How  185,  11  L  Ed.  931. 
in  which  the  court  said:  "But  if  the  an- 
r,  as  here,  explicitly  denies  the  ma- 
terial allegation,  and  the  respond* 
though  not  personally  conusant  to  all  the 
particular-,  -wear-  t<  hi-  disbelief  in  the 
all.  3,  and  assigns  rca^>n^   for  it.  the 

tnplainanl    ha-  in   several   instances   been 
quired  to  sustain  his  allegation  by  more 
than    the    testimony    of    one    witness.      (3 


Mason  C.  C.  294.)  In  Coale  v.  Chase,  1 
Bland  (Md.)  136,  such  an  answer  and  oath 
by  an  administrator  was  held  to  be  suffi- 
cient to  dissolve  an  injunction  for  mat- 
ters alleged  against  his  testator.  So  is  it 
sufficient  for  that  purpose  if  a  corpora- 
tion deny  the  allegation  under  seal,  though 
without  oath  (Haight  v.  Morris  Aqueduct, 
4  Wash.  C.  C.  601);  and  an  administrator 
denying  it  under  oath,  founded  on  his  di^ 
belief,  from  information  communicated  to 
him.  will  throw  the  burden  of  proof  on  the 
plaintiff  beyond  the  testimony  of  one  wit- 
ness, though  not  so  much  beyond  as  if  he 
swore  to  matters  within  his  personal 
knowledge.  3  Bland  (Md),  Ch..  567,  note: 
1  Gill  &  J.  (Md.)  270;  Peiriington  V.  Git- 
tings,  2  Id.  208.  But.  what  seems  to  e<^ 
further  than  is  necessary  for  this  case,  it 
has  been  adjudged  in  Salmon  v.  Clagett. 
3  Bland  (Md.)  141.  165.  that  the  answer 
of  a  corporation,  if  called  for  by  a  bill, 
and  it  is  responsive  to  the  call,  though 
made  by  a  'corporation  aggregate  und  r 
its  seal,  without  oath,'  is  competent  evi- 
dence, and  'cannot  be  overturned  by  the 
testimony  of  one  witness  alone.'  We  do 
not  go  to  this  'extent,  but  see  no  reason 
why  such  an  answer,  by  a  corporation. 
under  its  seal  and  sworn  to  by  the  proper 
officer,  with  some  means  of  knowledge  on 
the  subject,  should  not  generally  impose 
an  obligation  on  the  complainant  to  prove 
the  fact  bv  more  than  one  witness.  (5 
Pet.   Ill;  4"  Wash.   C.   C.  601.)" 

12.  Fffect  of  positive  answer  as  to  mat- 
ters which  cannot  be  within  defendant's 
personal  knowledge.  -Clarke  v.  Van 
Riemsdyk,  9  Cranch  153.  3  L  Ed.  688.  See, 
also.  Carpenter  v.  Providence,  etc..  Ins. 
Co..  4    How.   185,   11    L    Ed.  931. 

"This  testimony  is  opposed  by  the  an- 
swer of  Clark's  executors;  and  the  rule 
that  an  answer  must  prevail,  unless  con- 
tradicted by  one  witness  as  well  as  by 
circumstances,  is  said  to  be  so  inflexible 
•hat  the  strongest  circumstances  will  not 
themselves    be    sufficient    to    outweigh    an 
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(ee)  Effect  of  Equivocal  or  Erosive  Denials. — So,  also,  it  has  been  held  that 
one  positive  witness  may  suffice  where  the  answer  is  equivocal  or  evasive.13 

(c)  Answers  of  Codefcndants — aa.  Answer  of  One  Defendant  as  Evidence 
against  Codefendant. — 1  he  general  rule  which  prevails  in  chancery  is,  that  the 
answer  of  cne  defendant  cannot  be  used  as  evidence  against  his  codefendant,1* 
unless    such   codefendant   claims   through    him,15   or   the   defendants   arc    privies 


answer.  The  general  rule  that  either  two 
witnesses  or  one  witness,  with  probable 
circumstances,  will  be  required  to  out- 
weigh an  answer  asserting  a  fact  respon- 
sively  to  a  bill,  is  admitted.  The  reason 
upon  -which  the  rule  stands  is  this.  The 
plaintiff  calls  upon  the  defendant  to  an- 
swer an  allegation  he  makes,  and  thereby 
admits  the  answer  to  be  evidence.  If  it 
is  testimony,  it  is  equal  to  the  testimony 
of  any  other  witness;  and  as  the  plaintiff 
cannot  prevail,  if  the  balance  of  proof  be 
not  in  his  favor,  he  must  have  circum- 
stances, in  addition  to  his  single  witness, 
in  order    to    turn    the   balance.      But,  cer- 

ainly,  there  may  be  evidence  arising  from 
circumstances,  stronger  than  the  testi- 
mony of  any  single  witness.  The  weight 
of  an  answer  must  also,   from  the   nature 

f  evidence,  depend,  in  some  degree,  on 
the  fact  stated.  If  a  defendant  asserts  a 
fact  which  is  not  and  cannot  be  within 
his  own  knowledge,  the  nature  of  his  testi- 
mony cannot  be  changed  by  the  positive- 
ness  of  his  assertion.  The  strength  of  his 
"belief  may  have  betrayed  him  into  a  mode 

i  expression  of  which  he  was  not  fully 
apprised.  When  he  intended  to  utter  only 
a  strong  conviction  of  the  existence  of  a 
particular  fact,  or  what  he  deemed  an  in- 
fallible deduction  from  facts  which  were 
known  to  him.  he  may  assert  that  belief, 
or  that  deduction,  in  terms  which  convey 
the  idea  of  his  knowing  the  fact  itself." 
Clarke  v.  Van  Riemsdyk,  9  Cranch  153,  3 
L.   Ed.  688. 

13  Equivocal  or  evasive  answer. — 
Slater  v.  Maxwell,  6  Wall.  26S.  18  L.  Ed. 
796-  Carpenter  v.  Providence,  etc.,  Ins. 
Co'  4  How.  185.  11  L.  Ed.  931.  And  see 
Hinkle  V.  Wanzer,  17  How.  353,  15  L.   Ed. 

173. 

14.  Answer  of  one  defendant  not  evi- 
dence against  codefendant. — Leeds  v.  Ma- 
rine Ins.  Co..  2  Wheit.  380.  4  L.  Ed.  266; 
Texas  v.  Chiles.  10  Wall.  127,  19  L.  Ed 
971-  Clarke  v.  Van  Riemsdyk.  9  Cranch 
153  3  L  Ed.  688;  Field  v.  Holland,  6 
Cranch  8,  3  L.  Ed.  136;  Osborn  v.  Bank, 
9  Wheat.   738,  6  L.   Ed.   204. 

The  answer  of  one  defendant  in  chan- 
cery is  not  evidence  against  his  codefend- 
ant'- nor  is  his  deposition,  although  he  had 
been  discharged  under  the  act  of  assem- 
bly of  Rhode  Island  ("of  1757)  from  all 
debts  and  contracts  prior  to  the  date  '  1 
the  discharge,  and  although  the  debt  in 
suit  was  a  debt  contracted  prior  to  such 
discharge—  the  debt  having  been  con- 
tracted in  a  foreign  country.  Clarke  v. 
Vat.  RiemsdvV,  o  Cra«ch  l".  3  L.  Ed.  6  B 

The  plaintiffs  cannot  avail  themselves  of 


the  answer  of  a  defendant,  who  is  sub- 
stantially a  plaintiff;  it  is  not  evidence 
against  a  codefendant.  Field  v.  Holland, 
6  Cranch  8,  3  L.   Ed.  136. 

15.  Admissible  against  codefendant 
claiming  through  defendant  answering. — 
Field  v.  Holland,  6  Cranch  8,  3  L.  Ed. 
130. 

"In  the  threshold  of  this  inquiry,  it  be- 
comes necessary  to  meet  an  objection 
suggested  by  the  plaintiffs  relative  to  the 
testimony  of  the  cause.  It  is  alleged,  that 
neither  Holland  nor  Cox  are  necessary  or 
proper  parties,  and  that  their  answers  are 
both  to  be  excluded  from  consideration. 
The  correctness  of  this  position  cannot  be 
admitted.  The  whole  equity  of  the  plain- 
tiffs depends  on  the  state  of  accounts  be- 
tween Holland  and  Cox.  They  undertake 
to  prove  that  the  judgments  obtained  by 
Holland  against  Cox  are  satisfied.  Surely, 
to  a  suit  instituted  for  this  purpose,  Hol- 
land and  Cox  are  not  only  proper  but 
necessary  parties.  Had  they  been 
omitted,  it  would  be  incumbent  on  the 
plaintiffs  to  account  for  the  omission,  by 
showing  that  it  was  not  in  their  power  to 
make  them  parties.  Not  only  are  they 
essential  to  a  settlement  of  accounts  be- 
tween themselves,  but,  in  a  possible  state 
of  things,  a  decree  might  have  been  ren- 
dered against  one  or  both  of  them. 
Neither  is  it  to  be  admitted,  that  the  an- 
swer of  Holland  is  not  testimony  against 
the  plaintiffs.  He  is  the  party  against 
whom  the  fact,  that  the  judgments  were 
discharged,  is  to  be  established,  and 
against  whom  it  is  to  operate.  Thi-^  fact, 
when  established,  it  is  true,  affects  the 
purchasers  also,  but  it  affects  them  con- 
sequentially, and  through  him:  it  affects 
them  as  representiner  him.  Consequently, 
when  the  tact  is  established  against  or  for 
him.  it  binds  them.  The  plaintiffs  them- 
selves call  upon  Holland  for  a  discover 
They  aver  that  the  judgments  were  dis- 
charged, and  exnresslv  require  him  to  an- 
swer this  allegation.  They  cannot  now  he 
allowed  to  say  that  this  answer  is  no 
testimony.  The  situation  of  Cox  is  dif- 
ferent. Thoueh  nominaflv  a  defendant,  he 
is  substantially  a  plaintiff.  Their  interest 
is  his  interest:  their  object  is  his  object. 
He.  as  well  as  the  plaintiffs,  endeavors  to 
v  that  the  judgments  were  satrrfied. 
He  is  not  to  be  considered  as  reaHv  a 
endant,  nor  does  the  bill  charge  him 
with  colluding  to  defraud  the  Dtaintiffs, 
or  reouire  him  to  answer  the  charge  of 
tributmg  to  the  imposition  alleged  to 
have  been  practiced  on  them.  It  is  nol  in 
the  power  of  the  plaintiffs,  in  such  a  case, 
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in  estate.16 

bb.  Answer  of  One  Defendant  as  Evidence  in  Behalf  of  Codefendant. — It 
would  seem  that  the  answer  of  one  defendant  in  equity  is  not  evidence  in  be- 
half  of   another   defendant.17 

X.  Decree. 

See  the  title  Judgments  and  Decrees. 

XL  Rehearing.  * 
See  the  title  Rehearing. 

XII.  Review  on  Appeal. 

See  the  title  Appeal  and  Error,  vol.  1,  p.  333. 

EQUITY  OF  REDEMPTION.— See  the  titles  Chattel  Mortgages,  vol.  3, 
pp.  766,  767;  Mortgages  and  Deeds  oe  Trust;  Pledge  and  Collateral  Se- 
curity. As  to  rule  of  decision  in  federal  courts,  see  the  title  Courts,  vol.  4, 
p.  1110. 

EQUITY  PLEADING  AND  PRACTICE.— See  the  title  Equity,  ante,  p.  803. 

EQUITY  PROCESS. — As  to  power  of  equity  court  to  issue  legal  process, 
see  the  title  Courts,  vol.  4,  p.  S'^/. 

EQUITY  RULES.— See  the  title  Rules  of  Court.  As  to  94th  equity  rule. 
as  to  suit  by  stockholder  on  corporate  cause  of  action,  see  the  title  Stock  and: 
Stockholders. 

EQUIVALENT.— See  note  1. 

ERASURE. — See  the  titles  Alteration  of  Instruments,  vol.  1,  p.  261; 
Deeds,  ante,  p.  245;  Mortgages  and  Deeds  of  Trust;  Records;  Wills.  As 
to  effect  to  release  surety,  see  the  title  Suretyship;  of  judgments,  see  the  title 
Judgments  and  Decrees. 

ERIE  CANAL. — See  the  title  Canals,  vol.  3,  p.  546.  As  to  admiralty  juris- 
diction, see  the  title  Admiralty,  vol.  1,  pp.  133,  134. 

EROSION. — See  the  title  Accession,  Accretion  and  Reliction,  vol.  1,  p.  51. 

ERROR. — See,  generally,  the  title  Appeal  and  Error,  vol.  1.  p.  333.  In 
judgment,  see  the  title  Judgments  and  Decrees. 

ERROR,  WRIT  OF.— See  the  title  Appeal  and  Error,  vol.  1,  p.  382,  et  seq. 


to  avail  themselves  of  the  answer  of  a 
party  who  is,  in  reality,  though  not  in 
form,  a  plaintiff.  The  answer  of  the  de- 
fendant Holland,  then,  where  it  is  respon- 
sive- to  the  bill,  is  evidence  against  the 
plaintiffs,  although  the  .answer  of  Cox  is 
not  testimony  against  Holland."  Field  v. 
Holland,  6  Cranch  8,  3  L.  Ed.  136.  See 
'   the  title   ISSUES  TO  JURY. 

16.  Admissible  where  defendants  privies 
in  estate. — In  general,  the  answer  of  one 
defendant  in  equity  cannot  be  read  in  evi- 
dence against  another;  but  where  one  de- 
fendant -ucceeds  to  another,  so  that  the 
right  of  the  one  devolves  on  the  other, 
and  they  become  privies  in  estate,  the 
rule  doe9  not  apply.  Osborn  v.  Bank,  9 
Wheat.  738,  »',  L.   Ed.  '-'in. 

17.  Answer  not  evidence  in  behalf  of 
codefendant.  -  Morris  v.  Nixon,  1  How. 
lis.  11    L.   Ed.  69. 

In   Putnam    a.    Day,   22    Wall.    60,    22    L. 


Ed.  764,  it  was  held  that  on  a  bill  of  re- 
view tiled  by  a  defendant  to  set  aside  a 
(leeree.  he  is  bound  by  the  answer  filed  on 
his  behalf  by  his  solicitor,  though  he  did 
not  himself  read  it,  unless  he  can  show 
mistake  or  fraud  in  filing  it.  The  answer 
of  other  defendants  cannot  be  read  in  his 
favor.  See  the  title  BILLS  OE  RE- 
VIEW,  vol.   3,  p.   248. 

1.  Equivalent. — In  Paup  v.  Drew,  10 
How.  -.'is,  223,  13  L.  Ed.  304,  it  is  said: 
"The  bonds  were  given  payable  'in  specie 
or  its  equivalent.'  This  shows  that  it  was 
the  understanding  of  both  parties,  that 
currency  less  valuable  than  specie  should 
not  be  received  in  payment  of  the  bonds. 
*  *  *  And  we  think  by  the  condition 
of  the  bonds  to  discharge  them  'in  specie 
or  it-  equivalent,'  the  notes  of  the  bank 
are    also   excluded." 

Patents.— See    the    title    PATENTS. 


ESCAPE. 

BY    FRANK    STUART. 

1.  Escape  in  Civil  Proceedings,  893. 

A.  Definition,  893. 

B.  What  Constituted  an  Escape.  893. 

1.  In  General,  893. 

2.  Discharge  under  Order  of  Court,  893. 

C.  Liability  of  Parties  for  Escape,  894. 

1.  Liability  of  Sheriff  or  Sureties  for  Escapes  from  Sheriff,  894. 

a.  In  General,  894. 

b.  Prisoner  Taken  from  Jail  on  Habeas  Corpus,  894. 

c.  Prisoner  in  State  Jail  under  Federal  Process,  894. 

d.  Escape  on  Mesne  Process,  894. 

e.  Discharge  under  Order  of  Court,  895. 

2.  Liability  of  Sheriff  for  Escapes  Permitted  by  Deputy,  895. 

3.  Liability  of    United  States    Marshal    When  Prisoner    Was    Com- 

mitted to  State  Jail,  895. 

D.  Effect  of  Escape,  895. 

E.  Right  of  Recapture,  895. 

F.  Pleading  and  Practice,  895. 

1.  Election  of  Remedies,  895. 

2.  Form  of  Action,  895. 

3.  Plea,  895. 

4.  Verdict,  895. 

II.   Escape  as  a  Crime,  896. 

A.  General  Consideration,  896. 

B.  Evidence,  896. 

C.  Fees  of  Marshal  on  Escape  of  Prisoner,  896. 

* 

CROSS    REFERENCES. 

See  the  titles  Appeal  and  Error,  vol.  1,  p.  333;  Arrest,  vol.  2,  p.  541;  As- 
signments, vol.  2,  p.  549;  Bills,  Notes  and  Checks,  vol.  3,  p.  257;  Courts. 
vol.  4,  p.  861;  Evidence;  Imprisonment  for  Debt;  Judgments  and  De- 
crees;   Prisons  and  Prisoners;    Sheriffs  and  Constables. 

As  to  effect  of  escape  pending  appeal,  see  the  title  Appeal  and  Error,  vol. 

2,  pp.   296,  297.     As  to  flight  of  accused  as   evidence  against  accused,  see  the 
title  Criminal  Law,  ante,  p.  43. 

I.    Escape  in  Civil  Proceedings. 

A.  Definition. — Within  the  meaning  of  a  bail  bond  conditioned  that  the 
prisoner  should  remain  in  the  custody  of  the  keeper  and  within  the  limits  of  his 
prison,  until  lawfully  discharged  without  committing  any  manner  of  escape,  or 
escapes,  during  his  time  of  restraint,  the  term  "escape"  meant  no  more  than  a  de- 
parture from  the  limits  without  lawful  authority.1 

B.  What  Constituted  an  Escape — 1.  In  General. — If  the  sheriff  suf- 
fered or  permitted  a  prisoner  to  escape,  this,  both  in  common  parlance,  and 
legal  intendment,  was  an  escape  with  the  consent  of  the  sheriff.2 

2.  Discharge  under  Order  of  Court. — In  General. — A  debtor  who  de- 
parted  from  the  prison  rules  under  the   authority  of  a  judgment  of  discharge, 

1.  "Escape." — Mason  v.  Haile,  12  Wheat.  2.     What    constituted   an    escape.— Long 

370,  377,  6  L.  Ed.  660.     See  the  title  PR  IS-       v.   Palmer,   16   Pet.   03,   10  L.   Ed.   883. 
ONS  AND  PRISONERS. 
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granted  in  due  form  by  a  competent  tribunal,  did  not  commit  an  escape  even  to 
charge  himself,  much   less  a  third  person.3 

Discharge  Obtained  by  Fraud  and  Perjury.— A  discharge  of  the  pris- 
oner under  order  of  court,  even  though  obtained  by  fraud  and  perjury  was  not 
an  escape.4 

C.  Liability  of  Parties  for  Escape— 1.  Liability  of  Sheriff  or  Sure- 
ties for  Escapes  From  Sheriff — a.  In  General. — Under  the  ancient  doctrine  of 
imprisonment  for  debt  a  sheriff  was  liable  for  an  escape  in  all  cases,  except 
where  the  escape  was  caused  by  an  act  of  God,  or  the  public  enemy.5 

b.  Prisoner  Taken  from  Jail  on  Habeas  Corpus. —  When  a  sheriff,  in  obedience 
to  a  writ  of  habeas  corpus,  makes  a  proper  return  and  brings  his  prisoner  be- 
fore the  court  which  issued  the  writ,  the  safe-keeping  of  the  prisoner  while  he  is 
before  it  is  entirely  under  the  control  and  discretion  of  the  court  to  which  the 
return  is  made.  The  sheriff  was  accordingly  not  responsible  for  escape  of  the 
prisoner  while  thus  in  the  custody  of  the  court,  and  before  a  remand  or  other 
order  placing  new  duties  on  him.6 

c.  Prisoner  in  State  Jail  under  Federal  Process. — See  post.  "Liability  of 
United  States  Marshal  When  Prisoner  Was  Committed  to  State  Jail,"  1,  C,  3. 
See,  also,  the  titles  Assignments,  vol.  2,  p.  584;  Courts,  vol.  4,  p.  861;  In- 
solvency;  Sheriffs  and  Constables. 

d.  Escape  on  Mesne  Process. — If  a  debtor  taken  on  mesne  process  escaped 
and  was  not  retaken  by  the  sheriff,  the  sheriff  may  have  been  liable  therefor.7 


3.  Discharge  under  order  of  court. — 
Simms  v.  Slacum,  3  Cranch  300,  307,  2 
L.    Ed.  446. 

Discharge  under  insolvent  laws. — Where 
the  condition  of  a  bond  for  the  jail  limits, 
in  Rhode  Island,  required  the  party  to 
remain  a  true  prisoner,  in  the  custody  of 
the  keeper  of  the  prison,  and  within  the 
limits  of  the  prison,  "until  he  shall  be  law 
fully  discharged,  without  committing  any 
manner  of  escape  or  escapes  during  the 
time  of  restraint,  then  this  obligation  to 
be  void,  or  else  to  remain  in  full  force  and 
virtue;"  held,  that  a  discharge,  under  the 
insolvent  laws  of  the  state,  obtained  from 
the  proper  court,  in  pursuance  of  a  reso- 
lution of  the  legislature,  and  discharging 
the  party  from  all  his  debts,  etc.,  "and 
from  all  imprisonment,  arrest  and  restraint 
"l"  his  person  therefor,"  was  a  lawful  dis- 
charge, and  that  his  going  at  large  under 
it.  was  no  breach  .of  the  condition  of  the 
bond.  Mason  v.  llaile.  12  Wheat.  370,  f> 
1.    Ed.  660.     See  the  title    INSOLVENCY. 

4.  Discharge  obtained  by  fraud. — Am- 
midon  v.  Smith,  I  Wheat.  447,  4  L.  Ed. 
132;  Simms  v.  Slacum,  3  Cranch  300,  2 
I.  I'd  i  10.  See  the  title  FRAUD  AND 
DECEIT. 

A  discharge  from  the  prison  rules,  un- 
der the  insolvent  act  of  Virginia,  although 
obtained  by  fraud,  was  a  discharge  in  clue 
irse  of  law;  and  upon  such  discharge, 
no  action  could  be  sustained  upon  the 
prison  bounds  bond.  Simnis  v.  Slacum, 
3  Cranch  300,  2  L.  Ed.  410,  approved  in 
\mmidon  v.  Smith,  1  Wheat.  447,  400.  4 
L.    Ed.    132. 

Discharge  obtained  by  fraud  and  per- 
jury.— Under  the  laws  of  Rhode  Island, 
a  discharge,  according  to  the  act  for  the 
relief  of  poor  prisoners  for  debt,  although 


obtained  by  fraud  and  perjury,  was  a  law- 
ful discharge,  and  not  an  escape  and  upon 
such  a  discharge,  no  action  could  be  main- 
tained upon  a  bond  for  the  liberty  of  the 
prison  yard.  Ammidon  v.  Smith,  1  Wheat. 
447,  4  L.  Ed.  132.  See  the  title  PER- 
JURY. 

Liability  of  sheriff. — See  post,  "Dis- 
charge under  Order  of  Court,"  I,  C,  1,  e. 

5.  Liability  of  sheriff. — United  States 
V.  Thomas,  15  Wall.  337,  344,  21  L.  Ed. 
89.  Compare  Dow  v.  Humbert,  91  U.  S. 
294,  300,  23  L.  Ed.  368.  See  the  title 
SHERIFFS  AND  CONSTABLES. 

A  sheriff  was  liable  under  the  ancient 
doctrine  of  imprisonment  for  debt  for  all 
escapes  of  the  prisoner,  whether  through 
mistake,  ignorance,  inadvertence,  or  ac- 
cident. Dow  v.  Humbert,  91  U.  S.  294, 
300,  23  L.  Ed.  368.  See  the  title  IM- 
PRISONMENT   FOR    DEBT. 

Reason  of  rule. — The  reason  for  apply- 
ing so  severe  a  rule  in  cases  of  escape  was 
probably  founded  in  motives  of  public 
safety.  United  States  v.  Thomas,  i:>  Wall. 
337,   344.  21    L.    Ed.   89. 

Extent  of  liability. — Under  the  anti- 
quated doctrine  of  imprisonment  for  debt 
il"  the  sheriff  permitted  an  escape  of  a 
prisoner,  either  negligently  or  intention- 
ally, he  was  liable  for  the  whole  debt.  Dow 
V.  Humbert,  91  U.  S.  294.  300,  23  L  Ed. 
368. 

6.  Prisoner  taken  from  jail  on  habeas 
corpus.— Barth  v.  Clise.  12  Wall.  100,  20 
L.  Ed.  393.  See  the  title  HABEAS  COR- 
PUS. 

7.  Escape  on  mesne  process. — Simms  ;'. 
Slacum,  3  Cranch  300,  306,  '.'  L  Ed.  146, 
See  post,  "Rieht  of  Recapture."  I,  E.  See 
the  title  SUMMONS  AND  PROCESS. 
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c.  Discharge  under  Order  of  Court. — A  discharge  of  the  debtor  under  order 
of  court,  even  though  obtained  by  fraud,  did  not  render  the  sheriff  liable  for 
an  escape  on  proof  of  such  fraud.8 

2.  Liability  of  Sheriff  for  Escapes  Permitted  by  Deputy. — A  sheriff  was 
responsible  by  law  for  all  escapes  occasioned  by  the  negligence  or  willful  mis- 
conduct of  his  deputy.1' 

3.  Liability  of  United  States  Marshal  When  Prisoner  Was  Committed 
to  State  Jail. — If  a  debtor,  committed  to  the  state  jail,  under  process  from 
a  court   of  the   United   States,  escaped,   the  marshal    was   not   liable.1" 

D.  Effect  of  Escape  —See  the  titles  Appeal  am.  Error,  vol.  2,  pp.  296, 
297 ;  Judgments  and  Decrees. 

E.  Rig-lit  of  Recapture. — On  the  escape  of  a  prisoner  in  a  civil  proceed- 
ing, the  sheriff  had  a  right  to  re-arrest  the  prisoner.11  If  a  debtor,  taken  on  mesne 
process,  escaped,  he  could  be  retaken  by  the  authority  of  the  sheriff,  and  if  not 
retaken,  the  sheriff  may  have  been  liable  for  an  escape;  but  if  he  fraudulently 
obtained  a  judgment  in  his  favor,  in  consequence  of  which  he  went  at  large, 
the  sheriff  could  not  retake  him,  on  suspicion  that  the  judgment  was  fraudu- 
lent.12 

F.  Pleading  and  Practice— 1.  Election  of  Remedies.— On  the  escape  of 
a  prisoner,  the  creditor  could  either  retake  the  prisoner,  or  sue  the  sheriff  for  the 
escape.13 

2.  Form  of  Action. — Where  a  sheriff  negligently  permitted  a  prisoner,  taken 
into  his  custody  in  a  civil  action,  to  escape,  an  action  of  debt  against  the  sheriff 
was  the  proper  form  of  action.14 

3.  Plea. — A  plea  under  the  act  of  Mississippi  of  June  7th,  1822,  regarding 
escapes,  alleging  that  the  defendant  did  not  owe  the  sum  of  money  demanded 
"in  manner  and  form  as  the  plaintiff  complained  against  him,"  put  in  issue  every 
material  averment  in  the  declaration,  and  the  plaintiff  was  called  upon  to  prove 
such    averments.15 

4.  Verdict.— The  object  of  the  act  of  Mississippi  of  June  7th,  1822,  regarding 
escapes  was  to  make  the  sheriff  responsible  for  a  voluntary  or  negligent  escape-. 
and  hence  it  was  necessary  that  this  should  be  found  by  the  jury;  and  if  this 
appeared  from  the  record,  by  express  finding  or  by  the  necessary  conclusion  of  the 
law,    it    was    sufficient.16 


8.  Discharge  under    order    of     court. — 

Simms  v.  Slacum,  3  Cranch  300,  30G,  2  L. 
Ed.  446.  See  ante,  "Discharge  under  Or- 
der of  Court,"  I,  B,  2. 

9.  Liability  of  sheriff  for  acts  of  deputy. 
— Randolph  v.  Donaldson.  9  Cranch  76, 
85,  3  L.  Ed.  662.  See  the  title  SHER- 
IFFS AND  CONSTABLES. 

10.  Liability  of  United  States  marshal 
where  prisoner  is  committed  to  state  jail. 
— Randolph  v.  Donaldson,  0  Cranch  76,  3 
L.  Ed.  662.  cited  in  United  States  v.  Ewing, 
140  U.  S.  142,  145.  35  L.  Ed.  388.  See  the 
title  UNITED   STATES. 

11.  Right  of  recapture. — Dow  v.  Hum- 
bert, 91  U.  S.  294.  300.  23  L  Ed.  368; 
Tayloe  v.  Thompson,  5  Pet.  358,  8  L.  Ed. 
154.  See  the  titles  ARREST,  vol.  2,  p. 
541;  IMPRISONMENT  FOR  DEBT. 

12.  Debtor  taken  on  mesne  process. — 
Simms  V.  Slacum,  3  Cranch  300.  306,  2  L 
Ed.  446.  See  ante.  "Discharge  under  Or- 
der of  Court."  I.  B.  2;  "Escape  on  Mesne 
Process."    T.    C.   1.   d. 

13.  Flection  cf  remedies. —  Bank  v.  Ty- 
ler. 4  Pet.  366.  T  L.  Ed.  888.  See  ante. 
"Liability   of   Sheriff  or    Sureties   for    Own 


Escapes,"  I,  C,  1;  "Right  of  Recapture," 
I,  E.  See  the  titles  ELECTION  OF 
REMEDIES,  ante,  p.  719;  JUDGMENTS 
AND  DECREES. 

14.  Form  of  action.— Long  v.  Palmer, 
16  Pet.  65,  10  L  Ed.  888.  Compare  Dun- 
can v.  Darst.  1  How.  301,  11  L.  Ed.  139; 
McNutt  v.  Bland,  2  How.  9,  18,  11  L  Ed. 
159.  See  ante,  "Liability  of  Sheriff  or 
Sureties  for  Escape-  from  Sheriff."  1.  C  1 
See  the  titles  COURTS,  vol.  4.  p.  861; 
DEBT.  ACTION   OF,  ante,  p.   205. 

15.  Pleading. — Long  v.  Palmer,  16  Pet. 
65,  10  L   Ed.  888. 

It  put  in  issue,  therefore,  the  inquiry 
whether  the  sheriff  suffered  and  permit  ted 
the  escape.  Long  v.  Palmer.  16  Pet.  65, 
to   L.    lr.d.  888 

16.  Verdict.— Lonff  v.  Palmer,  16  Pet. 
65,  10  L.  Ed.  888.  See  the  title  VI*  R- 
DICT. 

Illustration. — Action  for  an  escape, 
against  the  sheriff  of  Madison  county,  he 
having  received  into  lii-  custody  as  a 
prisoner,  the  defendant,  in  an  action  in  the 
circuil  courl  of  Mississippi,  taken  under 
execution,    and    having    suffered    and    nor- 
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II.    Escape  as  a  Crime. 

A.  General  Consideration. — By  the  laws  of  most  of  the  states,  if  not  all 
of  them,  an  escape  from  legal  custody  is  a  distinct  criminal  offense.17 

B.  Evidence. — Where  an  escape  is  made  by  a  prisoner  from  a  deputy  mar- 
shal, there  arises  a  presumption  of  negligence  on  the  part  of  the  officer.18 

C.  Fees  of  Marshal  on  Escape  of  Prisoner. — Fees  for  transporting  a 
prisoner  will  not  be  allowed  to  a  United  States  marshal  on  the  escape  of  the 
prisoner,  where  there  is  no  finding,  either  by  the  district  judge  in  approving  his 
accounts,  or  by  the  court  of  claims,  of  due  diligence  on  the  part  of  the  officer  to 
prevent   the  escape,  the  presumption  being  that  the  prisoner  escaped   by  negli- 


gence 


19 


mitted  him  to  escape.  The  declaration 
set  out  the  judgment  obtained  by  the  plain- 
tiffs against  Scott,  the  defendant  in  the 
circuit  court,  the  execution,  the  arrest  of 
Scott,  and  his  delivery  to  Long,  as  the 
sheriff,  who  received  him  into  his  cus- 
tody under  the  execution,  and  detained 
him  until,  without  leave  or  license  of  the 
plaintiffs  in  the  execution,  and  against 
their  will,  he  suffered  and  permitted  him 
to  escape  and  go  at  large,  etc.  To  this 
declaration,  the  defendant  pleaded,  that 
he  did  not  owe  the  sum  of  money  de- 
manded in  the  declaration,  "in  manner 
and  form  as  complained  against  him;"  and 
the  jury  found  that  the  defendant  Long 
"doth  owe  the  debt  in  the  declaration 
mentioned,  in  manner  and  form  as  therein 
alleged,"  and  assess  damages  for  the  de- 
tention thereof,  at  $1,016.96;  upon  which 
the  court  gave  judgment  for  $6,356.96 
damages  and  costs.  The  judgment  of  the 
circuit  court  was  correct,  under  the  pro- 
vision of  the  statute  of  Mississippi  of 
June  7th,  1822;  the  jury  were  not  re- 
quired, in  the  action,  to  find  specially 
that   the    prisoner   escaped    with    the    con- 


sent, and  through  the  negligence  of  the 
sheriff;  the  plea  alleged  that  the  defend- 
ant did  not  owe  the  sum  of  money  de- 
manded, "in  manner  and  form  as  the  plain- 
tiff complained  against  him;"  this  plea 
put  in  issue  every  material  averment  in 
the  declaration.  On  this  issue,  on  the 
most  strict  and  rigid  construction,  the 
jury  expressly  found  all  that  was  required 
to  be  found  by  the  requirements  of  the  act. 
Long  v.  Palmer,  16  Pet.  65,  18  L.  Ed.  888. 

17.  Escape  as  a  crime. — Allen  v.  Geor- 
gia, 166  U.  S.  138,  141,  41  L-  Ed.  949.  See 
the  title  APPEAL  AND  ERROR,  vol.  2, 
pp.    296,   297. 

18.  Presumption  of  negligence. — United 
States  v.  Nix,  189  U.  S.  199,  47  L.  Ed.  775. 
See  post,  ''Fees  of  Marshal  on  Escape  of 
Prisoner,"  II,  C.  See,  generally,  the  titles 
NEGLIGENCE;  PRESUMPTIONS 
AND  BURDEN  OF  PROOF;  SHER- 
IFFS AND  CONSTABLES. 

19.  Fees  of  United  States  marshal. — 
United  States  v.  Nix,  189  U.  S.  199,  206. 
47  L.  Ed.  775.  See  the  titles  PUBLIC 
OFFTCFRS;  SHERIFFS  AND  CON- 
STABLES; UNITED  STATES. 
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BY    FRANK    STUART. 

I.    Constitutional  and  Statutory  Provisions,  897. 
II.    Doctrine  of  Escheat  Not  Favored,  898. 

III.  Grounds  of  Escheat,  898. 

A.  Alienage,  898. 

B.  Death  without  Heirs  or  Devisees,  898. 

IV.  Proceedings  to  Perfect  Escheat,  898. 

A.  Object,  898. 

B.  Necessity,  898. 

C.  Necessity   for  Compliance  with  Statutory  Requirements,  898. 

D.  Jurisdiction,  898. 

E.  Pleading,  899. 

F.  Judgment,  899. 

V.   Vesting  of  Title  in  State,  899. 
VI.    Disposition  of  Escheated  Property,   899. 

CROSS    REFERENCES. 

See  the  titles  Aliens,  vol.  1,  p.  210;  Charities,  vol.  3,  p.  675;  Constitu- 
tional Law,  vol.  4,  p.  1;  Conversion  and  Reconversion,  vol.  4,  p.  599; 
Costs,  vol.  4.  p.  802 ;  Descent  and  Distribution,  ante,  p.  335 ;  Due  Process 
of  Law,  ante,  p.  497;  Impairment  of  Obligation  of  Contracts;  Judgments 
and  Decrees;    Public  Lands;    Treaties;    War. 

As  to  escheat  of  propertv  of  aliens,  see  the  title  Aliens,  vol.  1,  pp.  228,  234, 
237. 

I.    Constitutional  and  Statutory  Provisions. 

In  the  state  of  Texas  there  have  been  numerous  constitutional,  and  statutory 
provisions  regulating  the  subject  of  escheat.1 


1.  Constitutional  and  statutory  pro- 
visions.— The  constitution  of  Texas  of 
1866,  art.  4,  §  6,  providing  as  to  the  juris- 
diction of  the  district  court  over  escheats, 
and  also  other  provisions  on  the  subject 
of  escheat,  did  not  take  away  the  power 
of  the  legislature  over  the  subject  of 
escheat  or  affect  the  statute  of  1848,  re- 
garding escheats,  or  proceedings  there- 
under. Hamilton  v.  Brown,  161  U.  S.  256, 
271.   40    L.    Ed.    691. 

The  constitution  of  Texas  of  1869,  art. 
10,  §  6,  providing  that  "the  legislature 
shall  not  hereafter  grant  lands  to  any  per- 
son or  persons,  nor  shall  any  certificates 
for  land  be  sold  at  the  land  office,  except 
to  actual  settlers  upon  the  same,  and  in 
lots  not  exceeding  one  hundred  and  sixty 
a^res,"  relates  only  to  legislative  grants 
of  lands,  and  not  to  judicial  proceedings  to 
declare  and  enforce  escheats.  Hamilton 
V.  Brown,  101  TJ.  S.  256.  273.  40  T..  Ed. 
691.     See   the   title    PUBLTC    LANDS. 

Proceedings  taken  under  the  act  of 
Texas  of  March  20th.  1848,  c.  145,  were  not 
affected    in    so    far    as    the    vesting    of    the 
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title  to  the  escheated  property  in  the  state 
was  concerned,  by  the  constitution  of 
Texas  of  1869,  art.  4,  §  20,  making  it  the 
dutv  of  the  comptroller  of  public  accounts 
of  the  state  to  take  charge  of  all  escheated 
property;  keep  an  accurate  account  of  all 
moneys  paid  into  the  treasury;  and  of  all 
lands  escheated  to  the  state.  This  was 
true  even  though  art.  4,  §  20,  of  the  con- 
stitution of  1869,  relating  to  the  comp- 
troller of  accounts,  was  in  conflict  with, 
and  therefore  revoked  the  authority  con- 
ferred by,  the  statute  of  1848  upon  tbe 
court  to  order  the  sale  of  escheated  land. 
since  this  constitutional  provision  only 
affected  §  11  of  the  statute  of  1848,  au- 
thorizing the  r«ale  and  so  much  of  the  sub- 
sequent sections  as  concerned  that  sub- 
ject; and  left  unaffected  the  preceding 
sections  providing  for  a  judgment  to  be 
rendered,  upon  due  allegation  and  pro 
and  after  notice  to  all  persons  interest 
ascertaining  and  declaring  thai  the  land 
has  escheated  to  the  ^tate,  and  vesting  in 
the  state  the  title  to  the  land.    Hamilton  v. 
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II.    Doctrine  of  Escheat  Not  Favored. 

Escheat  of  property  to  the  state  is  not  favored.2 

III.    Grounds  of  Escheat. 

A.  Alienage. — See  the  title  Aliens,  vol.   1,  p.  210. 

B.  Death  without  Heirs  or  Devisees. — The  death  of  the  owner  of  property 
without  heirs  or  devisees  is  ground  for  escheat  of  the  property  to  the  stated 

IV.     Proceedings   to   Perfect   Escheat. 

A.  Object. — The  whole  ohject  in  proceedings  for  escheat,  as  in  proceedings  of 
administration,  is  to  ascertain  who  are  entitled  to  the  estate  of  a  deceased  per- 
son ;  to  ascertain  and  determine,  once  for  all,  so  far  as  concerns  the  title  in  the 
land  itself,  whether  the  former  owner  left  no  heirs  or  devisees,  that  being  the 
single  question  on  which  depends  the  issue  whether  or  not  the  land  has  escheated 
to  the  state.4 

B.  Necessity. — In  order  to  vest  the  title  to  escheated  property  in  the  king  at 
common  law,  an  actual  entry  upon  the  land,  or  judicial  proceedings  to  ascertain 
the  want  of  heirs  and  devisees,  was  necessary/'  In  this  country,  when  the  title 
to  land  fails  for  want  of  heirs  and  devisees,  it  escheats  to  the  state  as  part  of 
its  common  ownership,  either  by  mere  operation  of  law,  or  upon  an  inquest  of 
office,  according  to  the  law  of  the  particular  state.6  As  to  land  taken  by  devise  or 
purchase,  an  alien  can  always  hold  it  till  office  found.7  But  lands  of  an  alien  cast 
by  descent  escheat  without  the  necessity  of  office  found.8 

'  C.  Necessity  for  Compliance  with  Statutory  Requirements. — No  pro- 
ceedings for  escheat  can  be  had  in  the  state  of  Texas  except  under  and  according 
to  an  act  of  the  legislature.9 

D.     Jurisdiction. — Proceedings  for  the  escheat  of  the  estate  of  a  deceased 


Brown,  161  U.   S.  256,   271,  272,  274,  40   L. 
Ed.  691. 

Conclusiveness  of  judgment  under  stat- 
ute    of    Texas.— See      post,     "Judgment/ 

IV,   F. 

Validity  of  statute.— See  the  titles  CON- 
STITUTIONAL LAW.  vol.  4,  p.  1;  DUE 
PROCESS  OF  LAW,  vol.  5,  p.  499;  IM- 
PAIRMENT    OF     OBLIGATION     OF 

CONTRACTS. 

Necessity  for  following  statute.— See 
post,  "Necessity  for  Compliance  with 
Statutory   Requirements,"  IV,   C. 

2.  Escheats  not  favored.— "If  it  can  be 
avoided,  a  court  will  not  vest  the  estate 
in  an  alien  by  construction,  in  order  to 
have  it  escheat,  when  otherwise  it  would 
not"  Taylor  v.  Benham,  5  How.  233,  270, 
12  L.  Ed.  130.  See  the  title  ALIENS,  vol. 
1,  pp.  224,  235. 

3.  Death  without  heirs  or  devisees. — 
Hamilton  v.  Brown,  161  U.  S.  256.  268,  40 
L.  Ed.  691.  See  the  title  ALIENS,  vol. 
1,  p.  228. 

4.  Object  of  escheat  proceedings.— 
Hamilton  v.  Brown,  161  U.  S.  256.  268.  40 
L  Ed  691.  See  the  title  EXECUTORS 
AND    ADMINISTRATORS. 

5.  Necessity  for  proceedings  at  common 
law.— Hamilton  v.  Brown,  161  U.  S.  256, 
263,  40   L    Ed.   691. 

6.  Necessary  for  proceedings  in  states. 
—Hamilton  V.  Brown.  161  U.  S.  256.  263, 
40  L.  Ed.  001;  United  States  v.  Repen- 
tigny  5  Wall  211.  267.  18  L  Ed.  627.  See 
the  titles  ALIENS,  vol.  1,  p.  231. 


Where  a  judicial  inquiry,  or  office  found, 
is  necessary,  a  legislative  act,  directing  the 
possession  and  appropriation  of  the  land, 
is  equivalent  to  office  found.  United 
States  v.  Repentigny,  5  Wall.  211,  268,  18 
L.  Ed.  627.  See,  also,  Bennett  v.  Hunter. 
9  Wall.  326,  336,  19  L  Ed.  672;  Farns- 
worth  v.  Minnesota,  etc.,  R.  Co.,  92  U.  S. 
49,  67,  23  L.  Ed.  530;  Bybee  v.  Oregon, 
etc.,  R.  Co.,  139  U.  S.  663,  675,  35  L  Ed. 
305;  St.  Louis,  etc.,  R.  Co.  v.  McGee.  115 
U.  S.  469,  473,  29  L-  Ed.  446;  McMicken 
v.  United  States,  97  U.  S.  204,  218,  24  L 
Ed.  947;  New  York  Indians  v.  United 
States,  170  U.  S.  1,  25,  42  L.  Ed.  927.  See 
the  title  PUBLIC  LANDS. 

7.  Lands  taken  by  devise  or  purchase. 
—Taylor  v.  Benham,  5  How.  233,  270.  12 
L.  Ed.  130,  citing  Cameron  v.  McRoherts, 
3  Wheat.  591,  4  L  Ed.  467;  Doe  v.  Robert- 
son, 11  Wheat.  332,  6  L.  Ed.  488;  Fair- 
fax v.  Hunter,  7  Cranch  603,  618,  3  L.  Ed. 
453.  See  the  title  ALIENS,  vol.  1,  p. 
225. 

8.  Lands  cast  by  descent. — Tavlor  ?'. 
Renham,  5  How.  233.  270,  12  L  Ed.  130. 
See  the  title  DESCENT  AND  DISTRI- 
BUTION,  ante.   D.   335. 

9.  Necessity  for  following  statutes.— 
Tones  v.  MrMasters,  20  How.  8.  21.  15  L. 
Ed.  805;  Hamilton  T'.  Brown.  161  U.  S. 
256  264.  40  L.  Ed.  691.  See  the  title 
ALIENS,  vol.   1.  p.  231. 

Constitutional   and   p^atitt^ry  n^ovisions. 

See  ante.  "Constitutional  and   Statutory 

Provisions,"   T. 
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person  ior  want  of  heirs  or  devisees,  like  ordinary  proceedings  for  the  administra- 
tion of  his  estate,  presuppose  that  he  is  dead;  if  he  is  still  alive  the  court  id 
without  jurisdiction,  and  its  proceedings  are  null  and  void,  even  in  a  collateral 
proceeding.1" 

E.  Pleading.— See  post,   "Judgment."   IV,   F. 

F.  Judgment.— Since  a  proceedings  in  escheat  is  in  the  nature  of  a  pro- 
ceedings in  rem,  a  judgment  based  on  a  compliance  with  all  the  conditions  prec- 
edent provided  by  law,  is  conclusive  as  to  the  title  of  the  state,  upon  all  persons 
having  notice  of  such  proceedings,  either  by  actual  or  constructive  notice  ' 1  In 
a  proceedings  for  escheat  if  the  death  of  the  former  owner  of  the  property  in- 
testate and  without  heirs,  is  not  alleged  in  the  petition  ;  or  is  not  proved  at  the 
trial,  a  judgment  for  the  state  is  erroneous  and  reversible  by  appeal  or  writ  of 
error.12  Provisions  in  a  judgment  for  escheat  vesting  title  to  the  land  in  the 
state  are  distinct  and  severable  from  the  provisions  for  a  sale,  and  a  conversion 
into  money,  of  the  land  after  it  has  vested  in  the  state;  and  if  the  latter  provisions 
are  for  any  reason  invalid,  they  may  be  considered  as  stricken  out,  and  the  former 
provisions    stand    good.13 

V.    Vesting   of  Title   in   State. 

When  an  escheat  proceedings  is  perfected,  the  legal  title  to  the  property  vests 
in  the  state.14 

VI.     Disposition   of  Escheated  Property. 

The  power  of  congress  to  dispose  of  escheated  lands  is  absolute.15  Where 
the  legislature  intrusts  the  management  of  escheated  property  to  certain  bonded 
officers,  and  confides  to  them  the  exclusive  power  of  selling  such  property  under 
the  written  direction  of  the  auditor,  no  other  mode  can  be  used  to  dispose  of  the 
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state's  legal  title  to  the  escheated  property. 


10.  Jurisdiction. — Hamilton  v.  Brown, 
161  U.  S.  256,  267,  40  L.  Ed.  691.  See, 
generally,  the  title  COURTS,  vol.  4,  p.  861. 

11.  Conclusiveness  of  judgment. — Ham- 
ilton v.  Brown,  161  U.  S.  256,  40  L-  Ed. 
691.  See  the  titles  JUDGMENTS  AND 
DECREES;  SUMMONS  AND  PROC- 
ESS. 

Illustration. — Under  the  act  of  Texas  of 
March  20th,  1848,  c.  145,  in  a  proceeding 
for  escheat  where  the  petition  describes 
the  land,  gives  the  name  of  the  former 
owner,  and  alleges  that  he  died  intestate 
and  without  heirs,  that  no  letters  of  ad- 
ministration upon  his  estate  had  been 
granted,  that  there  is  no  tenant  or  person 
in  actual  or  constructive  possession  of  the 
land,  nor  any  person,  known  to  the  pe- 
titioner, claiming  an  estate  therein,  and 
that  the  land  has  escheated  to  the  state 
of  Texas;  and  an  order  of  notice  to  all 
persons  interested  in  the  estate  has  been 
published,  as  required  by  the  statute;  and, 
after  a  hearing  of  all  who  appear  and 
plead,  judgment  is  entered,  describing  the 
land,  and  declaring  that  it  has  escheated 
to  the  state;  the  judgment  is  conclusive 
evidence  of  the  state's  title  in  the  land, 
not  only  against  any  tenants  or  claimants 
having  had  actual  notice  by  scire  facias, 
or  having  appeared  and  pleaded,  but  also 
against  all  other  persons  interested  in  the 
estate  and  having  had  constructive  notice 
bv  publication.  Hamilton  v.  Brown,  161 
U.  S.  2r,r>.  268,  40  L.  Ed.  691.  See.  gen- 
erally, the  titles  JUDGMH NTS  AND  DE- 


PROCESSN°TlCE;     SUMMONS     AND 

12.  Necessity  for  petition  to  allege  death 
Of  former  owner.— Hamilton  v.  Brown,  161 
U   S.  256,  268,  40   L.   Ed.   691. 

13.  Hamilton   v.    Brown,   161   U    S    256 

l]^J^L-   Ed-   69L    See   the  title  JUDG- 
MENTS  AND    DECREES. 

14.  When  title  vests  in  state.— Mulligan 
V.  Corbins,  7  Wall.  487,  490,  19  L,.  Ed    278 

Judgment.— See  ante,  "Judgment," 
IV,    F. 

Constitutional  and  statutory  provisions. 

—See  ante,  "Constitutional  and  Statutory 
Provisions,"  I. 

15.  Power  of  congress  to  dispose  of 
escheated  lands. — Mormon  Church  v 
United  States,  136  U.  S.  1,  65,  34  L.  Ed. 
481. 

Illustration. — Congress  had  power  to  di- 
rect proceedings  to  be  instituted  for  the 
forfeiture  and  escheat  of  the  real  estate 
of  the  corporation  of  the  Mormon  Church, 
incorporated  by  act  of  the  so-called  State 
of  Deseret  which  was  afterwards  ratified 
by  a  territorial  act  of  Utah;  and  if  a  judg- 
ment should  be  rendered  in  favor  of  the 
government  in  these  proceedings,  the 
power  to  dispose  of  the  proceeds  of  the 
lands  thus  forfeited  and  escheated,  for  the 
use  and  benefit  of  common  schools  in 
the  territory,  was  beyond  dispute."  Mor- 
mon Church  v.  United  States.  i:;r,  V  S  1 
65.  34  I..  Ed.  481.  See  the  title  CHARI- 
TIES,  vol.   3,   p.  697:    SCHOOl  R 

16.  Mulliean   v.    Corbins,    7    Wall.   487, 

490.    19   L.    Ed.   27S 
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BY    FRANK    STUART. 

I.    The  Condition,  900. 

A.  Necessity  for  Performance,  900. 

B.  Determination  of  Question  of  Performance,  901. 

C.  Effect  of  Performance  by  Grantee,  901. 

D.  Delivery  Contrary  to  Condition,  901. 

II.    Time  Title  Passes,  901. 

III.    Evidence,  902. 

CROSS    REFERENCES. 

See  the  titles  Alteration  of  Instruments,  vol.  1,  p.  261;  Assignments  for 
Benefit  of  Creditors,  vol.  2,  p.  599;  Bonds,  vol.  3,  p.  382;  Deeds,  vol.  5,  p. 
245;  Mortgages  and  Deeds  of  Trust;  Trusts  and  Trustees;  Vendor  and 
Purchaser;    Witnesses. 

As  to  delivery  of  bonds  in  escrow,  see  the  title  Bonds,  vol.  3,  pp.  389,  392,  393. 

I.    The  Condition. 

A.  Necessity  for  Performance. — Nothing  passes  by  an  instrument  de- 
livered in  escrow  until  the  condition  on  which  it  was  delivered  has  been  per- 
formed.1 But  if  the  instrument  is  a  negotiable  obligation,  performance  of  the 
condition  is  unnecessary  to  pass   the  title.2     And   it  is  generally  agreed  that    a 


1.  Necessity  for  performance  of  condi- 
tion.— Provident  Life,  etc.,  Co.  v.  Mercer 
County,  170  U.  S.  593,  604,  42  L.  Ed.  1156; 
Young  v.  Clarendon  Tp.,  132  U.  S.  340, 
353,  33  L.  Ed.  356;  County  of  Calhoun  v. 
American  Emigrant  Co.,  93  U.  S.  124,  23 
L.  Ed.  826;  Duncan  v.  United  States,  7  Pet. 
435,  448,  8  L.  Ed.  739.  See.  the  title 
BONDS,  vol.   3,   p.   390. 

Bond. — Nothing  passes  by  a  bond  de- 
livered in  escrow  until  the  condition 
therein  has  been  performed.  Young 
Clarendon  T.,  132  U.  S.  340,  353,  33  L 
Ed.  356.  See  Provident  Life,  etc.,  Co.  v 
Mercer  County.  170  U.  S.  593,  42  L.  Ed 
1156.  See  the  title  BONDS,  vol.  3,  pp 
389,    392. 

Where  a  bond  is  delivered  as  an  escrow 
on  a  certain  condition  and  the  condition 
is  not  performed,  the  bond  remains  as  an 
escrow.  Pawling  v.  United  States,  4 
Cranch  219,  2  L.  Ed.  601.  See  the  title 
BONDS,    vol.    3,    pp.    392,   393,    409,    410. 

Deeds. — Where  a  deed  is  delivered  as 
an  escrow,  nothing  passes  by  the  deed 
unless  the  condition  is  performed.  County 
of  Calhoun  v.  American  Emigrant  Co.,  93 
U.  S.  1:-' 1,  127,  :.':;  L.  Ed.  826,  approved  in 
Yomm  7'.  Clarendon  Tp.,  132  U.  S.  340, 
.  :::;  L.  Ed.  356.  See  Provident  Life, 
,  Co.  v.  Mercer  County,  170  U.  S.  593, 
VI  I,  Ed.  L156.  See  the  title  DEEDS, 
ante.  p.  245, 

\  county,  by  it-  contract  for  the  sale 
of  lands,  whereof  it  was  the  owner, 
stipulated   thai    it    would   not   assess   taxes 


against  them  until  after  they  should  be 
conveyed.  The  deed  was  executed,  and 
deposited  with  the  clerk  of  the  board  of 
county  supervisors  as  an  escrow,  and  was 
not  to  be  delivered  until  the  performance 
by  the  grantee  of  a  certain  condition.  The 
condition  was  not  performed;  and  the 
deed  having  been  surreptitiously  placed  on 
record,  the  county  brought  suit  to  set  it 
and  the  contract  aside.  The  court,  on 
May  20,  1S72,  by  consent,  dismissed  the 
bill,  and  decreed  that  such  dismissal 
should  forever  bar  and  estop  the  county 
from  setting  up  any  right  or  title  to  the 
lands  in  controversy.  In  July  following, 
the  county  listed  certain  of  the  lands  for 
taxes  for  the  years  1870  and  1871;  and 
was  proceeding  to  enforce  collection, 
when  the  court  below,  upon  a  bill  filed  for 
that  purpose  by  the  appellee,  decreed  that 
the  assessment  was  void,  and  enjoined  all 
proceedings  by  the  county  in  the  matter. 
Held,  that  the  decree  was  proper.  County 
of  Calhoun  v.  American  Emigrant  Co.,  93 
U.  S.  124.  23  L.  Ed.  826.  See  the  title 
TAXATION'. 

2.       Negotiable      instrument. — Provident 
Life,   etc.,   Co.   v.   Mercer   County,    170    l 
S     593,   604,    I'    L.    Ed.    1156.     See   the   titles 
BILLS.   NOTES  AND  CHECKS,  vol.   3, 
p.  257;    BONDS,  vol.  3,  p.  393. 

Negotiable  county  bonds. — Where  nego- 
tiable bonds  of  a  county  are  held  as  an 
escrow,  even  though  the  condition  oil 
which  they  were  delivered  in  escrow  has 
nol  been  performed,  a  sufficient  delivery 
thereof  may  be  made  to  give  them  validity 
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delivery  of  negotiable  paper  left  in  escrow,  contrary  to  the  terms  upon  which  it 
was  to  have  been  delivered,  will  pass  a  good  title  to  the  bona  fide  transferee  for 
value  and  before  maturity.3 

B.  Determination  of  Question  of  Performance. — Where  the  question  of 
determining  whether  or  not  a  condition  in  an  instrument  delivered  as  an  escrow 
has  been  fulfilled  is  confided  to  the  depositary,  and  he  in  the  exercise  of  his 
powers  declares  that  the  condition  has  been  fulfilled,  although  the  condition  has 
not  been  fulfilled,  the  nonperformance  thereof  cannot  be  asserted  against  sub- 
sequent bona  fide  purchasers.4 

C.  Effect  of  Performance  by  Grantee. — What  the  effect  is  of  a  perform- 
ance of  the  conditions  by  the  grantee,  the  instrument  remaining  in  the  hands  of 
the  depositary — whether,  in  such  case,  the  second  delivery  by  the  depositary  is, 
or  is  not  necessary  to  give  effect  to  the  deed — are  questions  about  which  the 
courts  yet  differ,  and  although  as  a  general  rule  the  performance  of  the  condi- 
tions vests  the  title  in  the  grantee,  this  rule  is  not  applicable  to  bonds  issued  by 
a  township  in  aid  of  a  railroad ;  in  such  case  the  statutes  authorizing  the  issue 
of  the  bonds  should  be  consulted  in  order  to  determine  whether  the  performance 
of  the  conditions  will,  or  will  not,  ipso   facto  vest  the  title  in   the  grantee.5 

D.  Eelivery  Contrary  to  Condition. — See  ante,  "Necessary  for  Perform- 
ance," I,  A. 

II.    Time  Title  Passes. 

While  ordinarily  in  case  of  an  escrow  title  passes  at  the  date  of  the  second 
delivery,6  cases  may  be  found  where  it  is  held  that  a  deed  delivered  as  an  es- 
crow, when  the  condition  is  performed,  relates  back  to  the  time  of  its  execution  ; 
and  this  proposition  may  be  correct  under  certain  circumstances,  where  the  ends 
of  justice  require  its  application."  Whether  or  not  an  instrument  delivered  as 
an  escrow  relates  back  to  the  time  of  its  execution  depends  upon  the  intent  of 
the  parties  to  be  collected  from  the  nature  of  the  transaction.8 


in  the  hands  of  a  bona  fide  purchaser. 
Provident  Life,  etc.,  Co.  v.  Mercer  County, 
170  U.  S.  593,  42  L.  Ed.  1156.  See  Tulare 
Irrigation  District  v.  Shepard,  185  U.  S. 
1,  24,  46  L.  Ed.  773.  See  the  titles 
BONDS,  vol.  3,  p.  392;  MUNICIPAL, 
COUNTY,  STATE  AND  FEDERAL 
SECURITIES. 

3.  Delivery  of  negotiable  paper  con- 
trary to  terms  of  condition. — Provident 
Life,  etc.,  Co.  v.  Mercer  County,  170  U.  S. 
T93,  604,  42  L.  Ed.  1156.  See,  generally, 
the  title  BILLS,  NOTES  AND  CHECKS, 
vol.  3,  p.  257. 

4.  Determination  of  question  of  per- 
formance.— -Provident  Life,  etc.,  Co.  v. 
Mercer  County,  170  U.  S.  593,  42  L.  Ed. 
1156,  approved  in  Tulare  Irrigation  Dis- 
trict v.  Shepard,  185  U.  S.  1,  24,  46  L.  Ed. 
773. 

Illustration. — Where  bonds  of  a  county 
are  delivered  as  an  escrow  to  the  county 
trustee  as  depositary  upon  a  certain  con- 
dition, and  the  fact  of  the  performance  of 
the  condition  is  confided  to  the  county 
trustee,  his  decision  that  the  condition  has 
been  complied  with  is  conclusive  in  favor 
of  a  bona  fide  holder,  even  though  the 
condition  has  in  fact  not  been  perfumed. 
Provident  Life,  etc.,  Co.  v.  Mercer 
County,  170  U.  S.  593,  42  L.  Ed.  1156,  ap- 
proved in  Tulare  Irrigation  District  V. 
Shepard,  185  U.  S.  1,  24,  46  L.  Ed  77:;. 
See  the  title  MUNICIPAL.  COUNTY, 
STATE  AND  FEDERAL  SECURITIHS. 


5.  Effect  of  performance  by  grantee. — 
Young  v.  Clarendon  Tp.,  132  U.  S.  340, 
353,  33  L  Ed.  356.  See  the  titles  MUNIC- 
IPAL, COUNTY,  STATE  AND  FED- 
ERAL AID;  MUNICIPAL.  COUNTY, 
STATE  AND  FEDERAL  SECURI- 
TIES. 

6.  Time  title  passes. — Lynkins  v.  Mc- 
Grath,  184  U.  S.  169,  172,  46  L.  Ed.  485. 

7.  Relation  back  to  time  of  execution. 
— County  of  Calhoun  v.  American  Emi- 
grant Co.,  93  U.  S.  124,  127,  23  L.  Ed.  826. 
See  Lynkins  v.  McGrath,  184  U.  S.  169. 
182,  46  L.  Ed.  485.  See  the  title  RELA- 
TION. 

Illustration. — "If  the  grantor  being  a 
feme  sole  should  marry,  or  whether  a 
feme  sole  or  not  should  die  or  be  at- 
tained after  the  first  and  before  the 
second  delivery,  and  so  become  incapable 
of  making  a  deed  at  the  time  of  the 
second  delivery,  the  deed  will  be  con- 
sidered as  taking  effect  from  the  first  de- 
livery, in  order  to  accomplish  the  intent 
of  the  grantor,  which  would  otherwise  be 
defeated  by  the  intervening  incapacity.' 
Lynkins  v.  McGrath,  184  U.  S.  169,  17:.'.  46 
L  Ed  485.  See  the  title  HUSBAND  \ND 
WIFE. 

8.  Whether  instrument  delivered  in 
escrow  relates  back  to  time  of  execution 
depends  upon  intent  of  parties.  County 
of  Calhoun  v.  American  Emigrant  Co.,  93 
U.  S.  124,  127,  23  L  Ed.  B26. 
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ESTABLISH. 
III.    Evidence. 


See  the  title  Bonds,  vol.  3,  pp.  392,  435,  436. 

Admissibility. — Evidence  is  admissible  either  under  a  plea  or  answer  to 
prove  that  a  bond  was  delivered  as  an  escrow.9  Parol  evidence  is  admissible  to 
show  that  an  instrument,  purporting  on  its  face  to  be  delivered  absolutely,  was 
delivered   as   an   escrow.10 

Burden  of  Proof. — The  burden  of  proof  rests  on  the  party  alleging  that  a 
deed   of   trust   was   delivered   as   an   escrow,   to   sustain  his   allegations.11 

ESPEDIENTE.— See  the  title  Public  Lands.     And  see  Expedients. 
ESPLEES. — See  the  title  Writ  of  Right. 

ESSENCE. — As  to  essential  elements  of  contracts,  see  the  title  Contracts, 
vol.  4,  pp.  560,  et  seq.,  583,  and  references  there  made. 
ESSENTIAL  OIL.— See  note  1. 
ESTABLISH.— See   note  2. 


9.  Evidence  admissible  either  under 
plea  or  answer. — Duncan  v.  United  States, 
7  Pet.  435,  8  L.  Ed.  739.  See  the  titles 
BONDS,   vol.    3,   p.   438;    EVIDENCE. 

10.  Parol  evidence. — Ware  v.  Allen,  12S 
U.  S.  590,  5C6,  32  L-  Ed.  563.  See  the 
titles  BONDS,  vol.  3,  p.  436;  PAROL 
EVIDENCE. 

11.  Burden  of  proof. — Irvine  v.  Dun- 
ham, 111  U.  S.  327,  28  L.  Ed.  444.  See  the 
titles  BONDS,  vol.  3,  p.  435;  PRESUMP- 
TIONS AND  BURDEN  OF  PROOF; 
TRUSTS  AND  TRUSTEES. 

1.  Essential  oil. — See  Murphy  v.  Arn- 
son,  96  U.  S.  131,  132,  24  L.  Ed.  773.  And 
see  the  title  REVENUE  LAWS. 

2.  Establish. — In  ex  parte  Lothrop,  118 
U.  S.  113,  119,  30  L.  Ed.  108,  it  is  said: 
"Something  was  said  in  argument  about 
the  use  of  the  word  'prescribe'  in  the  or- 
ganic act  of  Arizona,  and  establish  in  that 
of  Florida,  but  we  attach  no  importance 
to  this.  The  words  are  often  used  to  ex- 
press the  same  thing,  and  Webster  classes 
them  as  synonyms." 

A  statute  of  Georgia  conferred  upon 
certain  courts  the  right  to  establish  fer- 
ries or  bridges.  It  was  held  that:  "The 
right  to  establish  one  bridge  and  fix  its 
rate  of  toll  does  not  imply  a  power  to  bind 
the  state  or  its  instrumentalities  not  to 
establish  another  in  case  of  necessity." 
Wright  v.  Nagle,  101  U.  S.  791,  796,  25  L. 
Ed  921.  See,  also,  the  titles  BRIDGES, 
vol.  3.  p.  516;  FERRIES. 

Permanency. — Establish  means  to  make 
stable;  firm  or  sure;  appoint;  ordain;  set- 
tle or  fix  unalterably.  The  court  said  fur- 
ther: "Nor  does  the  word  establish  con- 
vey the  idea  of  permanency.  As  used  in 
the  statute,  it  has  no  such  meaning.  Tbc 
ver  of  the   board  of   supervisors   is   not 

hausted  by  one  exercise,  nor  has  its  re- 
sult unalterable  fixity.  Tt  is  beyond 
change  only  for  a  year.  The  language  of 
the  statute  is  'at  any  time  after  the  estab- 
nl  of  such  water  rates  by  any  board 
of  supervisors  of  this  state  the  same  may 
be  established  ane-w  or  abrogated  in  whole 
or  in  part  by  such  board,  to  take  effect  at 


not  less  than  one  year  next  after  such  first 
establishment.  *  *  *  It  is  manifest 
to  construe  the  word  establish  to  mean  'to 
fix  unalterably,'  would  throw  the  powers 
of  the  board  of  supervisors  into  confusion 
and  contradiction."  Osborne  v.  San 
Diego  Land,  etc.,  Co.,  178  U.  S.  22,  38,  44 
L.  Ed.  961. 

County  Seat. — A  statute  provided  that 
a  county  seat  should  be  permanently  es- 
tablished at  a  certain  town.  It  was  held 
that  this  did  not  preclude  the  removal  of 
the  county  seat.  The  court  said:  "The 
county  seat  was  permanently  established 
at  Canfield  when  it  was  placed  there  with 
the  intention  that  it  should  remain  there. 
This  fact,  thus  complete,  was  in  no  wise 
affected  by  the  further  fact  that  thirty 
years  later  the  state  changed  its  mind  and 
determined  to  remove,  and  did  remove, 
the  same  county  seat  to  another  locality." 
Newton  v.  Commissioners,  100  U.  S.  548, 
562,  25  L.  Ed.  710.  See,  also,  the  title 
COUNTIES,  vol.  4,  p.  834. 

Establish  postoffice. — In  Ware  v.  United 
States.  4  Wall.  617,  632,  18  L.  Ed.  389.  it 
is  said:  "The  power  of  appointing  post- 
masters is  still  vested  in  the  postmaster 
general,  and  his  power  to  establish  post- 
offices,  as  there  conferred,  is  neither  re- 
pealed nor  modified.  We  concur  with  the 
plaintiffs,  that  the  power  to  discontinue 
postoffices  is  incident  to  the  power  to  es- 
tablish them,  unless  there  is  some  provi- 
sion in  the  acts  of  congress  restraining 
its  exercise."  See,  also,  Ex  parte  Hennen, 
13  Pet.  230,  261.  10  L-  Ed.  138.  See,  also, 
McCulloch  v.  Maryland,  4  Wheat.  316, 
417,  4  L.  Fd.  579.  And  see  the  title  POS- 
T  \T,  LAWS. 

Establish  a  company. — In  Davidson  7'. 
Lanier.  4  Wall.  447,  454,  IS  L-  Ed.  377, 
it  is  said:  "What.  then,  is  the  true  sense  of 
the  prohibition  to  erect,  establish,  institute, 
or  put  in  operation  any  banking  company, 
nr  to  issue  any  bills  or  notes  with  intent 
or  purpose  to  do  so?  What  is  meant  by 
putting  in  operation  or  establishing  a 
banking  company?  We  think  that  this 
language   has   a    much   wider   import    than 
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ESTATE. — See,  generally,  the  titles  Descent  and  Distribution,  ante,  p. 
335;  Executors  and  Administrators;  Wills.  As  to  estate  by  entireties,  see 
the  title  Husband  and  Wife. 

ESTATE  OF  DECEASED  PERSON.— See  the  titles  Descent  and  Distri- 
bution, ante,  p.  335;  Executors  and  Administrators;  Wills.  "Hut  the  es- 
tate of  a  decendent  is  neither  a  person  nor  a  corporation.  It  can  neither  sue  nor 
be  sued.  It  consists  of  property,  or  rights  to  property,  the  title  of  which  passes 
on  his  death,  with  right  of  possession,  according  to  tne  varying  laws  of  the 
states,  to  executors  of  a  will,  administrators  of  estate,  heirs  or  devisees,  as  the 
case  may  be."1 


mere  commencement  of  business.  To  es- 
tablish a  company  for  any  business  means 
complete  and  permanent  provision  for 
carrying  on  that  business,  and  putting  a 
company  in  operation  may  well  include 
its  continued  as  well  as  its  first  or  original 
operation." 

As  to  establishing  boundary,  see,  gen- 
erally, the  title  BOUNDARIES,  vol.  3,  p. 
461;  canals,  see  the  title  CANALS,  vol.  3, 
p.    546;    custom    or    usage,    see    the    title 


USAGES  AND  CUSTOMS;  highway  or 
street,  see  the  title  STREETS  AND 
HIGHWAYS;  private  way  or  road,  see 
the  title  PRIVATE  WAYS;  lost  instru- 
ment and  record,  see  the  title  LOST  IN- 
STRUMENT AND  RECORDS;  railroad, 
see  the  title  RAILROADS;  will,  see  the 
title  WILLS. 

1.  Estate   of   deceased   person. — Hess   v. 
Reynold*    113  U.   S.  73,  76,  28  L.  Ed.  927. 


ESTATES. 

BY   WALTER    CARRINGTON. 

I.   What  tbe  Word  "Estate"  Embraces,  905. 

II.   Particular  Estates,  905. 

A.  Legal  and  Equitable  Estates,  905. 

B.  Freehold  Estates,  905. 

1.  In  General,  905. 

2.  Estates  of  Inheritance,  906. 

a.  In  General,  906. 

b.  Estates  in  Fee  Simple,  906. 

(1)  Definition,  906. 

(2)  Maxim  That  Fee  Cannot  Be  in  Abeyance,  906. 

(3)  Creation   or   Conveyance,   906. 

(a)  Livery   of    Seizin,   906. 

(b)  Seizin  in  Deed,  906. 

(c)  What  Words  Will  Create  or  Transfer  the  Fee,  906 
aa.  In  a  Deed,  906. 

bb.  In  a  Will,  907. 

cc.  In   an   Instrument  Out  of  Which   a   Trust   Es- 
tate Arises,  907. 

(d)  Operation  of  the  Rule  in  Shelley's  Case,  907. 

(e)  Spanish  Grants,  907. 

(4)  Incidents,  907. 

(a)  Right  to  Use  the  Land,  907. 

(b)  Power  of  Alienation,  907. 

(c)  Descent   to   Heirs  General,  908. 

(d)  Dower  and   Curtesy,  908. 

(5)  Conditional   Estates,  908. 

(a)  Creation,  908. 

(b)  Validity  of  Conditions,  909. 

(c)  Termination  by   Breach  of  Condition,  909. 

c.  Estates  in  Fee  Conditional,  910. 

d.  Estate  in  Fee  Tail,  909. 

(1)  Creation,    910. 

(2)  Incidents,  911. 

(3)  Barring  the  Entail,  911. 

(a)  In   General,  911. 

(b)  Fines  and  Recoveries,  911. 

(c)  Private  Acts  of  the  Legislature,  911. 

(4)  Abolition  by  Statute,  911. 

3.  Life  Estate,  911. 

a.  Creation  by  Devise,  911. 

b.  Incidents,  911. 

(1)  Use  and  Occupancy,  911. 

(2)  Liability    for   Taxes,  912. 

c.  Nature  of   Estate  Not  Affected  by  Ultimate  Vesting  of  Re- 

mainder, 912. 

C.  Estates  Less  than  Freehold,  912. 

1.  Estates   for  Years,  ()12. 

2.  Estates  at  Will,  912. 
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CROSS    REFERENCES. 

See  the  titles  Conditions,  vol.  3,  p.  1004;  Curtesy,  vol.  5,  p.  155;  Deeds, 
vol.  5  p.  245;  Descent  and  Distribution,  ante,  p.  335;  Dower,  ante,  p.  487; 
Easements,  ante,  p.  690;  Ejectment,  ante,  p.  695;  Escheat,  ante,  p.  897;  Heir. 
Heirs  and  the  Like;  Indians;  Joint  Tenants  and  Tenants  in  Common; 
Landlord  and  Tenant;  Limitation  of  Actions  and  Adverse  Possession; 
Merger;  Mines  and  Minerals;  Mortgages  and  Deeds  oe  Trust;  Partition  ; 
Perpetuities;  Public  Lands;  Remainders,  Reversions  and  Exkcutory  In- 
terests; Separate  Estate  of  Married  Women;  Shelley's  Case,  Rule  in; 
Slavery  and  Involuntary  Servitude;  Taxation;  Trees  and  Timber; 
Trusts  and  Trustees;  Vendor  and  Purchaser;  War;  Waste;  Wills; 
Writ  of  Right. 

I.    What  the  Word  "Estate"  Embraces. 

"The  word  'estate'  is  sufficiently  comprehensive  to  embrace  property  to  everv 
description."1  But  in  construing  a  will  the  intention  of  the  testator  will  govern 
■n  determining  the  sense  in  which  the  word  is  used  and  what  property  it  is  in- 
tended to  embrace.2  If  not  restricted  by  other  words  it  will  pass  a  fee  simple, 
even  though  no  words  of  inheritance  are  used.3  "A  power  to  dispose  of  land  in 
the  seisin  of  a  third  person,  is,  in  no  just  sense,  an  estate  in  the  land  itself."4 

II.     Particular  Estates. 

A.  Legal  and  Equitable  Estates. — Generally,  the  rules  which  apply  to  legal 
apply  also  to  equitable  estates.5  They  are  alike  descendible,  devisable,  and 
alienable,6  and  barrable  by  the  act  of  the  parties,  and  by  matter  of  record." 

B.  Freehold  Estates — 1.  In  General. — By  the  common  law  a  freehold 
estate  could  not  be  created  without  livery  of  seisin,  and  it  could  not  be  de- 
termined without  some  act  in  pais  of  equal  notoriety. s  If  a  person  limits  a  free- 
hold interest  in  the  land,  by  way  of  use  or  devise,  which  he  may  do,  though  he 
could  not  do  so  at  the  common  law,  to  commence  in  futuro,  without  making  anv 
disposition  of  the  intermediate  legal  seisin,  the  legal  seisin,  property  or  owner- 
ship, except  such  part  thereof,  if  any,  as  is  comprised  within  a  prior  disposition 
of  a  vested  interest,  remains  in  the  grantor  and  his  heirs,  or  the  heirs  at  law  of 
the  testator,  until  the  arrival  of  the  period,  when  according  to  the  terms  of  the 


1.  What  the  word  "estate"  embraces. — 
Archer  v.  Deneale,  1  Pet.  585,  589,  7  L. 
Ed.    272. 

It  includes  all  real  and  personal  estate. 
Weatherhead  v.  Baskerville,  11  How.  329, 
358,    13    L.    Ed.    717. 

In  a  covenant  for  re-entry  in  a  lease 
providing  that  in  default  of  payment  of 
rent,  the  lessor  might  enter  "and  the  said 
premises  repossess  and  enjoy,  as  in  his 
first  and  former  estate,"  the  word  "es- 
tate'* was  held  to  have  been  used  in  refer- 
ence to  the  nature  of  defendant's  interest 
in  the  property,  and  not  to  the  extent  of 
improvements  on  the  soil.  Kutter  v. 
Smith;  2  Wall.  491,  500,  17  L.  Ed.  830.  See 
the  title  LANDLORD  AND  TENANT. 

2.  Construction  of  word  "estate"  in  a 
will.— Archer  v.  Deneale,  1  Pet.  585,  589, 
7   L-    Ed.   272. 

The  word  "estate,"  in  a  will,  will  charge 
lands  with  debts,  if  used  with  other  words 
which  indicate  an  intention  to  charge 
them.  P>ut  the  word  will  not  have  that 
effect  if  not  used  with  intent  to  so  chai 
lands.  Archer  v.  Deneale,  1  Pet.  585,  589, 
7   L.   Ed.   272. 

3.  See   the    title    WILLS. 


4.  Power  to  dispose  of  land  in  the 
seizin  of  a  third  person. — Carver  v.  lack- 
son,  4  Pet.   1.  93,   7   L.    Ed.  761. 

5.  Generally,  rules  applicable  to  legal 
apply  also  to  equitable  estates. — New  Or- 
leans Canal,  etc.,  Co.  v.  Montgomery,  95 
U.  S.  16,  18,  24  L.  Ed.  346;  Davis  v.  Gray, 
16  Wall.  203,  229,  21  L.  Ed.  447;  Ould  V. 
Washington  Hospital,  95  U.  S.  303.  312, 
24  L.  Ed.  450;  Croxall  v.  Shererd,  5  Wall. 
268,    281,    18    L-    Ed.    572. 

"Generally,  whatever  is  true  at  law  of 
the  legal  estate,  is  true  in  equity  of  the 
trust  estate."  Croxall  v.  Shererd,  5  Wall. 
268,   281,    18    L.    Ed.    57:.'. 

6.  Ould  v.  Washington  Hospital,  95  I'.  S 
303,   312,  24    1.     Ed.    150;   Davis  v.   Grav.   16 
Wall.    203,   229,   21    I..    Ed.    147;    Croxall    v. 
Shererd,    5    Wall.    268,    281,    18    I..    Ed.    ! 

7.  Croxall  v.  Shererd.  5  Wall.  268,  281, 
18  L.  Ed.  572.  See  the  title  TRUSTS 
AND  TRUSTEES,  and  the  tables  of 
cross    references    there    given. 

8.  Creation   and   determination    of   free- 
hold   estates    at    common    law. — Da\i-     ; 
Gray,    16    Wall.    203,    230,    21    L.    Ed     147 

post,    "In    General,"    I  r.     B,      2,      a; 
"Livery  of  Seisin,"   II.   B,  2,  b,  (3),  (a). 
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future  limitation,  it  is  appointed  to  reside  in  the  person  to  whom  such  interest  in 
futuro  is  limited.9 

2.  Estates  of  Inheritance — a.  In  General. — Seisin  Indispensable  to  In- 
heritable Quality  of  Estate. — By  the  common  law,  actual  seisin,  or  seisin  in 
deed,  is  indispensable  to  the  inheritable  quality  of  estates.  If  the  ancestor  were 
not  seised,  however  clear  his  right  of  property,  the  heir  cannot  inherit.10 

b.  Estates  in  Eee  Simple— (I)  Definition.— An  estate  in  fee  simple  is  where 
a  man  has  an  estate  in  lands  or  tenements  to  him  and  his  heirs  forever.11  It  is 
the  highest  tenure  known  to  the  law,12  and  imports  such  ownership  of  the  land 
as  enables  the  owner  to  exercise  absolute  and  exclusive  control  of  it  as  against  all 

others. 1:i 

(2)  Maxim  That  Fee  Cannot  Be  in  Abeyance. — The  common-law  maxim, 
t!  at  a  fee  cannot  be  in  abeyance,  rests  upon  reasons  that  now  have  no  existence, 
and  if  is  not  now  of  universal  application.14  It  will  of  course,  yield  to  statutory 
provisions  inconsistent  with  it.15 

(3)  Creation  or  Conveyance — (a)  Livery  of  Seisin. — In  ancient  times,  no 
deed  or  charter  was  necessary  to  convey  a  fee  simple.  _  The  title,  the  full  and  per- 
fect dominion,  was  conveyed  by  a  mere  livery  of  seisin,  in  the  presence  of  the 


vicinage 


16 


Deeds  and  charters  of  feoffment  were  of  a  later  age,  and  were 
held  not  to  convey  the  estate  itself,  but  only  to  evidence  the  nature  of  the  con- 
veyance.17 

(b)  Seisin  in  Deed. — But  there  were  cases  in  which  the  law  gave  a  party  a 
constructive  seisin  in  deed.  They  were  founded  upon  the  plain  reason  that 
either  the  claim  was  made  sufficiently  notorious,  by  an  actual  entry  into  part,  ©f 
which  the  vicinage  could  take  notice,  or  the  party  had  done  all  that,  under  the 
circumstances  of  the  case,  he  was  bound  to  do.18  The  same  was  the  result  of 
conveyances  deriving  their  effect  under  the  statute  of  uses ;  for  there  without 
actual  entry  or  livery  of  seisin,  the  bargainer  had  a  complete  seisin  in  deed.19 
A  conveyance  of  wild  or  vacant  lands  gives  a  constructive  seisin  thereof,  in  deed, 
to  the  grantee,  and  attaches  to  him  all  the  legal  remedies  incident  to  the  estate.20 

(  c)  What  Words  Will  Create  or  Transfer  the  Fee — aa.  In  a  Deed. — At  com- 
mon   law,   as   a   general   rule,   words   of   inheritance   are   necessary   to   convey   a 


9.  Limitation  of  freehold  interest  to 
commence  in  futuro. — United  States  v. 
Dunnington,  146  U.  S.  338,  349,  36  L,  Ed. 
996,  quoting  Fearne  on  Contingent  Re- 
mainders, vol.  2,  §  60,  book  1,  c,  3,  §  1. 
See  the  title  REMAINDERS,  RE- 
VERSIONS AND  EXECUTORY  IN- 
TERESTS. 

10.  Seisin  indispensable  to  inheritable 
quality  of  estate. — Bates  v.  Brown,  5  Wall. 
710,  714,  18  L.  Ed.  535.  See  post,  "Livery 
o'f  Seisin,"  II.  B,  2,  (3),  (a);  "Seisin  in 
Deed,"  II,  B,  2,  b,  (3),  (b). 

11.  Estate  in  fee  simple  defined. — Libby 
V.  Clark,  118  U.  S.  250,  255,  30   L  Ed.   133. 

12.  Insurance  Co.  v.  Haven,  95  U.  S. 
:i".   245,   24    L    Ed.    473. 

13.  Adams  v.  Henderson,  168  U.  S.  573, 
580,   42    L.    Ed.   584. 

14.  Maxim  not  now  of  universal  applica- 
tion.—Wallach  v.  Van  Riswick,  92  U.  S. 
202.   212.   23    L    Ed.    473. 

Foundation  of  maxim. — This  maxim, 
though  seemingly  somewhat  fanciful,  is 
Founded  upon  a  consideration  of  good 
that  there  shall  always  be  some  one 
in  existence  to  represent  it  in  actions 
brought  for  its  recovery,  and  to  protect 
the   interest   of  the   heirs."     United   States 


v.  Dunnington,  146  U.  S.  338,  349,  36  L. 
Ed.  996,  quoting  Fearne  on  Contingent 
Remainders,  vol.  2,  §  60,  book   1,  c,  5,  §  1. 

15.  Maxim  will  yield  to  inconsistent 
statutory  provisions. — Wallach  v.  Van  Ris- 
wick, 92  U.  S.  202,  212,  23  L   Ed.  473. 

16.  Livery  of  seisin. — Green  v.  Liter,  8 
Cranch    229,    244,    3    L.    Ed.    545. 

"The  object  of  the  law,  in  requiring  ac- 
tual seisin,  was  to  evince  notoriety  of  title 
to  the  neighborhood,  and  then  consequent 
burdens  of  feudal  duties."  Greene.  Liter, 
8  Cranch  229,  249,  3  L.  Ed.  545. 

17.  Effect  of  deeds  and  charters  of 
feoffment.— Green  v.  Liter,  8  Cranch  229, 
244,  3    L.    Ed.   545. 

18.  Constructive  seisin  in  deed. — Green 
v.    Liter.   8   Cranch   2'19.   246,   3    L   Ed.   545. 

19.  Conveyances  deriving  their  effect 
under  statute  of  uses. — Green  v.  Liter,  8 
Cranch   229,   246,  3   L.   Ed.   545. 

The  Kentucky  act  respecting  convey- 
ances, which  is  in  substance  like  the  stat- 
ute   of    uses,    pives    to    private    deeds    the 

im<  legal  effect.  Green  v.  Liter,  8 
Cranch    229,   246,   3    L    Ed.    545. 

20.  Conveyances  of  wild  or  vacant 
lands.— Green  v.  Liter,  8  Cranch  229,  249, 
:;    L    Ed.   545. 
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fee  ;21  and  though  the  intent  of  the  parties  be  ever  so  fully  expressed  and  man- 
ifested in  a  grant  or  other  deed  without  the  word  "heirs,"  a  fee  will  not  pass.22 

bb.   In  a  Will.— See  the  title  Wills. 

cc.  In  an  Instrument  Out  of  Which  a  Trust  Estate  Arises. — See  the  title 
Trusts  and  Trustees. 

(d)  Operation  of  the  Rule  in  Shelley's  Case. — See  the  title  Siik.lley's  Case, 
Rule  in. 

(e)  Spanish  Grants. — The  words,  propiedad  y  senorio,  in  Spanish  grants  carry 
the  idea  of  complete  ownership,  and  seem  to  be  practically  the  same  as  the  words 
"fee  simple"  under  the  common  law.23  But  a  Spanish  grant  of  land  in  Florida 
which  provided  that  the  grantees  should  "hold  the  same  with  legitimate  right" 
of  possession  (para  que  lo  posean  con  derecho  legitimo)  "under  this  royal  grant, 
so  that  they  be  not  molested  by  any  Spanish  citizen  taking  their  stock  thereon, 
deeming  the  pasture  to  be  common,"  was  held  not  to  vest  the  title  to  the  land  in 
the  petitioners,  but  to  create  a  mere  license  to  use  the  land  for  pasturage.24 

(4)  Incidents — (a)  Right  to  Use  the  Land. — It  would  seem  that  a  condition 
in  a  grant  of  an  estate  in  fee  simple,  which  prohibits  entirely  the  use  of  the  prop- 
erty is  repugnant  to  the  estate,  and  void.25  But  conditions  which  prohibit  the 
subjection  of  the  land  to  particular  uses  are  not  repugnant  to  the  estate.26 

(b)  Power  of  Alienation. — The  power  of  free  alienation  is  incident  to  an  es- 
tate in  fee  simple.27  In  a  devise  of  land  in  fee  simple,  therefore,  a  condition 
against  all  alienation  is  void,  because  repugnant  to  the  estate  devised.28  For  the 
same  reason,  a  limitation  over,  in  case  the  first  devisee  shall  alien,  is  equally  void, 
whether  the  estate  be  legal  or  equitable.29  But  a  condition  in  a  grant  preventing 
alienation  to  a  limited  extent  or  for  a  certain  and  reasonable  time  may  be  valid, 


21.  Words  of  inheritance  essential  to 
convey  fee. — Lambert  v.  Paine,  3  Cranch 
97.   128.   2   L.   Ed.   377. 

22.  Vanhofn  v.  Harrison,  1  Dall.  137, 
139,    1    L.    Ed.    70. 

"No  inheritance,  in  a  covenant  to  stand 
seisin  to  uses,  or  other  deed  to  uses,  can 
be  raised,  or  new  estate  created,  without 
the  word  heirs;  because  the  uses  are  now 
transferred  into  possession,  and  there- 
fore, must  be  governed  by  the  rules  of 
possession  at  common  law."  Vanhorn  v. 
Harrison,   1   Dall.   137,   139,   1   L.   Ed.   70. 

One  seisin  in  fee  of  certain  lands,  by 
deed  duly  executed,  in  consideration  of 
natural  affection,  "gave,  granted,  etc..  the 
premises,  to  his  son  A.,  together  with  all 
the  rights,  titles,  interest,  etc.,  which  he 
then  had  in  them;  to  have  and  to  hold  to 
the  said  A.,  without  any  further  condi- 
tion." It  wrs  held  that  this  was  a  cove- 
nant to  stand  seisin  to  uses  and  that  A. 
took  only  a  life  estate.  Vanhorn  v.  Har- 
rison.  1   Dall.   137,  1   L.   Ed.   70. 

As  to  what  words  in  a  deed  are  essen- 
tial to  create  a  fee  simple  estate  in  a 
trustee,  see  post,  "In  an  Instrument  Out 
of  Which  a  Trust  Estate  Arises,"  II,  B, 
2.  b.   (?.).   (c).  cc. 

?9.  Soanish  grants. — Zia  v.  United 
States.    168    U.    S.    198.    205,    42    L.    Ed.    434. 

24.  Zia  v.  United  States,  168  U.  S.  198. 
20%.  42  L.  Ed.  434.  explaining  United 
States  v.  Huertas.  8  Pet.  475,  8  L.  Ed. 
1015.  See.  also.  United  States  v.  Clarke. 
8  Pel  136,  8  L.  Ed.  1001.  See  the  title 
PUBLTC    LANDS. 

25.  Condition  prohibiting  entirely  use  of 


property  is  void.— Cowell  v.   Springs   Co., 
100   U.    S.    55,   57,   25   L    Ed.   547. 

26.  Condition  prohibiting  subjection  of 
land  to  particular  uses. — Cowell  v.  Springs 
Co.,  100  U.  S.  55,  57,  25  L.  Ed.  547.  See 
the  title  CONDITIONS,  vol.  3,  p.  1007. 

A  condition  in  a  deed  conveying  land 
that  intoxicating  liquors  shall  never  be 
manufactured,  sold,  or  otherwise  disposed 
of  as  a  beverage  in  any  place  of  public 
resort  thereon,  and  that  if  this  condition 
be  broken  by  the  grantee,  his  assigns  or 
legal  representatives,  the  deed  shall  be- 
come null  and  void,  and  the  title  to  the 
premises  revert  to  the  grantor,  is  not 
repugnant  to  the  estate  granted,  nor  is  it 
unlawful  or  against  public  policy.  Cowell 
v.  Springs  Co.,  100  U.  S.  55,  25  L  Ed. 
547. 

27.  Power  of  alienation  incident  to  es- 
tate in  fee  simple. — Taylor  v.  Brown,  147 
U.  S.  640.  646,  37  L  Ed.  313.  See  the  title 
INDIANS. 

"The  right  of  alienation  is  an  inherent 
and  inseparable  qualitv"  of  such  an  es- 
tate. Potter  v.  Couch.  Ill  IT.  S.  296,  R15, 
35  L.  Ed.  721;  Howard  v.  Carusi,  109  U. 
S.   725,  ^7   L.    Ed.   1089. 

28.  Condition  against  all  alienation 
void.— Potter  v.  Couch,  141  U.  S.  296.  315. 
35  L.  Ed.  721 :  McDonough  v.  Murdoch, 
15  How.  367.  373,  375,  H2,  I  I  T.  Ed  732; 
Cowell  ?'.  Springs  Co  .  100  ''  f  M  57.  •"■ 
L.  Ed.  547.  So.-  the  titles  CONDITIONS, 
vol.  ::.  p.   '007;  WILLS. 

?9.  Limitation  over  in  case  of  a^enation 
void.— Potter  ?•.  Couch.  141  U  S  !>9fi.  315, 
:;-.    T.     Ed     721.      Sec   the   title   WILLS. 
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and  the  grantee  forfeit  his  estate  by  violating  it.30 

(c)  Descent  to  Heirs  General. — Descent  to  the  heirs  general  of  the  grantee 
upon  his  dying  intestate,  is  an  incident  of  an  estate  in  fee  simple.31 

(d)  Dozver  and  Curtesy. — Dower  and  curtesy  are  incidents  which  the  law 
annexes  to  every  estate  in  fee.32 

(5)  Conditional  Estates — (a)  Creation. — A  grant  in  fee  simple  will  not  beheld 
to  be  conditional  unless  technical  terms  importing  a  condition  are  used,33  or  the 
intention  of  the  grantor  to  create  a  conditional  estate  is  clearly  apparent.34  The 
recital  of  the  consideration  and  a  statement  of  the  purpose  for  which  the  land  is 
to  be  used  are  wholly  insufficient  to  create  a  conditional  estate.35  Thus  where 
a  conveyance  purporting  to  be  in  fee  is  made  to  public  trustees  or  commissioners, 
religious  societies,  etc.,  for  the  particular  purpose  for  which  the  grantees  can 
lawfully  hold  real  estate,  such  declaration  cannot  be  construed  as  qualifying  a 
prior  grant  of  the  fee.36  But  a  grant  of  land,  "said  land  being  conveyed  upon 
the  express  understanding  and  condition"  that  a  certain  institute  of  learning  then 
incorporated  "shall  be  permanently  located  upon  said  lands,"  between  the  date 
of  tht.  deed  and  the  same  day  in  the  succeeding  year,  is  a  grant  upon  a  condition 
subsequent.37 


30.  Condition  preventing  alienation  to 
a  limited  extent  or  for  a  certain  time. — 
Taylor  v.  Brown,  147  U.  S.  640,  646,  37 
L.  Ed.  313.  But  see  Potter  v.  Couch,  141 
U.  S.  296,  315,  35  L-  Ed.  721.  See  the 
title   INDIANS. 

Conditions  which  prohibit  alienation  to 
particular  persons  or  for  a  limited  period, 
are  not  subversive  of  the  estate:  they  do 
not  destroy  or  limit  its  alienable  or  in- 
heritable character.  Cowell  v.  Springs 
Co.,   100  U.   S.   55,  57,  25   L,   Ed.  547. 

A  limitation  of  the  power  of  sale  for 
five  years  is  not  inconsistent  with  a  fee 
simple  estate.  Libby  v.  Clark,  118  U.  S. 
250,   255,   30    L-    Ed.    133. 

31.  Descent  to  heirs  general. — Potter  v. 
Couch,  141  U.  S.  296,  318,  35  L.  Ed.  721. 
vSee  the  title  DESCENT  AND  DISTRI- 
BUTION,  ante,    p.    335. 

32.  Dower  and  curtesy. — Potter  v. 
Couch,  141  U.  S.  296,  318,  35  L.  Ed.  721. 
See  the  titles  CURTESY,  ante,  p.  157; 
DOWER,  ante,  p.   487. 

33.  Where  estate  will  be  held  to  be 
conditional. — Stuart  v.  Easton,  170  U.  S. 
383,    397,    42    L.    Ed.    1078. 

"In  Shcppard's  Touchstone,  125,  it  is 
said:  'If  the  words  in  the  close  or  con- 
clusion of  a  condition  be  thus,  that  the 
land  shall  return  to  the  enfeoffor,  etc.,  or 
that  he  shall  take  it  again  and  turn  it  to 
his  own  profit,  or  that  the  land  shall  re- 
vert, or  that  the  feoffor  shall  recipere  the 
land,  these  are,  either  of  them,  good 
words  in  a  condition  to  give  a  re-entry — 
as  good  as  the  word  're-enter' — and  by 
these  words  the  estate  will  be  made  condi- 
tional."  Schulenberg  v.  Harriman.  21 
Wall.  44,  02,  22  L.  Ed.  551;  United  States 
Tennessee,  etc.,  R.  Co.,  176  U.  S.  2  12. 
251,   It   L.   Ed.    152. 

34.  Stuart  ?■.   Easton,  170  U.  S.  38:!.   397, 
r:    L.   Ed.   1078. 

35.  Stuart    V     Easton,   170  U.    S.   38::.    401, 
12   1.    101    L078 

"It  was  said  by   Mr.   Chief  Justice  Bil- 


low in  Packard  et  al.  v.  Ames  et  al.,  16 
Gray  327:  'We  know  of  no  authority  by 
which  a  grant  declared  to  be  for  a  special 
purpose,  without  other  words,  can  be  held 
to  be  a  condition.  On  the  contrary,  it 
has  always  been  held  that  such  a  grant 
does  not  convey  a  conditional  estate  un- 
less coupled  with  a  clause  for  the  payment 
of  money  or  the  doing  of  some  act  by  the 
grantee  on  which  the  grant  is  clearly 
made  to  depend.'  To  make  the  estate 
conditional  the  words  must  clearly  show- 
such  intent."  Stuart  v.  Easton,  170  U.  S. 
383,  401,  42  L.  Ed.  1078. 

36.  Stuart  v.  Easton,  170  U.  S.  383,  394. 
42  L.  Ed.   1078. 

Under  the  Pennsylvania  decisions,  the 
use,  in  the  habendum  of  a  deed  conveying 
land,  of  the  words:  "In  trust,  neverthe- 
less, to  and  for  the  erecting  thereon  a 
courthouse  for  the  public  use  and  service 
of  the  said  county  and  to  and  for  no  other 
use,  intent  or  purpose  whatsoever,"  merely 
confines  the  grant  to  the  purposes  stated, 
for  which  legislative  authority  had  pre- 
viously been  given,  and  "cannot  be 
deemed  to  import  a  limitation  of  the  fee;" 
to  hold  otherwise  would  be  to  assume  that 
a  corporation  can,  in  no  event  take  a  fee 
simple  absolute,  because  its  power  to  hold 
land  is  limited  to  the  uses  for  which  it  is 
authorized  to  acquire  and  employ  it. 
Stuart  v.  Easton,  170  U.  S.  383,  384,  395, 
42  L.   Ed.   1078. 

37.  Mead  v.  Ballard,  7  Wall.  290,  19  L. 
Ed.    190. 

Fulfillment  of  condition. — Such  perma- 
nent location  was  made  and  the  condition 
was  thus  Fulfilled  when  the  trustees  passed 
a  resolution  locating  the  building  on  the 
land,  with  the  intention  that  it  should  be 
tin  permanent  place  of  conducting  the 
business  of  the  corporation.  And  this, 
notwithstanding  that  the  building  erected 
in  pursuance  of  the  resolution  was  after- 
wards destroyed  by  fire,  and  the  institute 
subsequently  erected   on   another  piece   of 
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(b)  Validity  of  Conditions. — A  condition  precedent  that  the  estate  of  a  cestui 
que  trust  shall  not  vest  until  his  debts  are  paid,  and  a  condition  subsequent  that 
it  shall  be  divested  and  forfeited  by  his  insolvency,  with  a  limitation  over  to  an- 
other person,  are  valid,  and  the  law  will  give  them  full  effect.-8  "Beyond  this, 
protection  from  the  claims  of  creditors  is  not  allowed  to  go."39 

(c)  Termination  by  Breach  of  Condition. — The  breach  of  conditions  subse- 
quent, which  are  not  followed  by  a  limitation  over  to  a  third  person,  does  not, 
ipso  facto,  work  a  forfeiture  of  the  estate  to  which  they  are  annexed.40  It  only 
vests  in  the  grantor  or  his  heirs  a  right  of  action  which  cannot  be  transferred  to 
a  stranger.41  The  manner  in  which  the  reserved  right  of  the  grantor  for  breach 
of  the  condition  must  be  asserted  so  as  to  restore  the  estate  depends  upon  the 
character  of  the  grant.  If  it  be  a  private  grant,  that  right  must  be  asserted  by 
entry,  or  its  equivalent.42  The  grantor,  if  he  sees  fit,  may  bring  ejectment  for  the 
premises.43  Where  a  suit  is  brought  for  the  land,  an  actual  entry  or  a  previous 
demand  is  not  necessary.44  If  the  grant  be  a  public  one,  the  reserved  right  of 
the  grantor  must  be  asserted  by  judicial  proceedings  authorized  by  law,  or  there 


land.  Mead  v.  Ballard,  7  Wall.  290,  19  L. 
Ed.  190.  See,  also,  Texas,  etc.,"R.  Co.  v. 
Marshall,   136  U.   S.   393,  34   L.   Ed.  385. 

38.  Conditions  relating  to  payment  of 
debts  and  insolvency. — Nichols  v.  Levy,  5 
Wall.  433.  441,  18  L.  Ed.  596. 

39.  Xichols  v.  Levy,  5  Wall.  433,  441,  18 
L.  Ed.  596. 

"It  is  a  settled  rule  of  law  that  the  ben- 
eficial interest  of  the  cestui  que  trust, 
whatever  it  may  be.  is  liable  for  the  pay- 
ment of  his  debts.  It  cannot  be  so  fenced 
about  by  inhibitions  and  restrictions  as  to 
secure  to  it  the  inconsistent  characteristics 
of  risrht  and  enjoyment  to  the  beneficiary 
?"d  immunity  from  his  creditors."  Nich- 
ols v.  Levy,  5  Wall.  433.  441.  18  L  Ed. 
596.  See  the  title  TRUSTS  AND  TRUS- 
TEES. 

As  to  the  validity  of  conditions  relating 
to  the  use  of  the  land  ^ranted  or  against 
alienation,  see  ante.  "Ripht  to  Use  the 
Land,"  TT.  B.  2.  b.  (4),  (a):  "Power  of 
Alienation,"  IT.   B.  2.  b.  (4).   CM. 

40.  Effect  of  breach  of  conditions  subse- 
quent.— Ruch  r.  Rock  Island,  97  U.  S. 
693.  24  L.  Ed.  1101:  Atlantic,  etc.,  R.  Co. 
V.  Mingus.  165  U.  S.  413,  431,  41  L  Ed. 
770. 

41.  Right  of  action  for  breach  of  condi- 
tion not  alienable. — Ruch  7'.  Rock  Island, 
97  U  S.  693.  24  L.  Ed.  1101;  Atlantic,  etc., 
R.  Co.  v.  Mineus,  165  U.  S.  413.  431.  41  L. 
Ed.  770;  Davis  v.  Gray,  16  Wall.  203,  230, 
21   L   Ed.  447. 

No  one  can  take  advantage  of  the  non- 
performance of  a  condition  subsequent  an- 
nexed to  an  estate  in  fee.  but  the  grantor 
or  his  heirs  or  successors,  and  if  thev  do 
not  see  fit  to  assert  their  ritjht  to  enforce 
a  forfeiture  on  that  ground,  the  title  re- 
mains unimpaired  in  the  yrantce.  Schul- 
enbere:  v.  Harriman,  21  Wall.  n.  45,  22  L 
Ed.  551;  Lake  S''norior,  etc..  Co.  ?'.  Cun- 
ningham. 155  U.  S.  354,  372.  39  L  I'M  183; 
United  States  v.  Southern  Pac.  R.  Co.,  146 
U.  S.  57(1,  594,  36  L  Ed.  1001  ;  Schow  V. 
Harriman.  154  U.  S.  609.  22  L.  Ed.  556; 
Manuel  v.  Wulff,  152  U.  S.  505,  510,  38  L. 
Ed.  532. 


This  rule  equally  obtains  where  the 
grant  upon  condition  proceeds  from  the 
government.       Schulenberg    v.     Harriman, 

21  Wall.  44,  45,  22  L  Ed.  551;  Schow  v. 
Harriman.  154  U.  S.  609,  22  L.  Ed.  556; 
United  States  v.  Southern  Pac.  R.  Co.,  146 
U.  S.  570.  594,  36  L  Ed.  1091.  See  the  ti- 
tle PUBLIC  LANDS. 

Generally,  as  to  the  effect  of  breach  of 
conditions,  see  the  title  CONDITIONS, 
vol.  3,  p.  1007. 

42.  Manner  of  asserting  grantor's  re- 
served right  in  case  of  a  private  grant. — 
Schulenberg  7'.   Harriman.  21  Wall.  44,  45. 

22  L  Ed.  551;  Schow  v.  Harriman,  154  U. 
S.  609,  22  L.  Ed.  556;  United  States  v. 
Northern  Pac.  R.  Co.,  177  U  S.  435,  440, 
44  L-  Ed.  836;  United  States  v.  Tennessee, 
etc.,  R.  Co.,  176  U.  S.  242,  251,  44  L.  Ed. 
452. 

"In  the  case  of  a  private  grant,  an  en- 
try by  the  grantor,  or  any  act  equivalent 
thereto,  showing  a  purpose  to  take  ad- 
vantage of  the  breach  of  condition  sub- 
sequent, and  to  reclaim  the  estate  for- 
feited by  such  breach,  is  all  that  is  re- 
quired." Schlesinger  v.  Kansas  City,  etc., 
R.  Co.,  152  U  S'.  444,  453,  38  L   Ed.  507. 

No  express  words  of  forfeiture  or  rein- 
vestiture  of  title  are  necessary  to  author- 
ize the  grantor  to  re-enter  in  case  of  a 
breach  of  a  condition  subsequent.  At- 
lantic, etc.,  R.  Co.  7'.  Mingus,  165  U.  S. 
413.  428,  41   L    Ed.   770. 

43.  Cowell  v.  Springs  Co.,  100  U  S.  ">. 
58,  25  L.   Ed.   547. 

44.  Ruch    v.    Rock    Island,    97    U.    S.    693, 

24  L  Ed.  1101;  Atlantic,  etc.,  R.  Co.  V. 
Mingus,  165  U.  S.  413,  131,  U  1.  Ed.  770. 
But  see  Davis  v.  Gray,  16  Wall.  203,  230, 
21  I.    Ed.  it; 

Under  the  Colorado  statutes  a  previous 
entry  upon  the  premises,  or  a  demand  for 
the  possession,  is  not  necessary.  The 
commencement  of  the  action  there  stands 

in  lieu  of  entry  and  demand  of  po ion. 

II         Springs   Co.,   100   U.   S.   55,   58, 

25  I.    Ed.  547.    . 
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must  be  some  legislative  assertion  of  ownership  of  the  property  for  breach  of  the 
condition,  such  as  an  act  of  directing  the  possession  and  appropriation  of  the 
property,  or  that  it  be  offered  for  sale  or  settlement.45  If  a  condition  subsequent 
be  possible  at  the  time  of  making  it,  and  becomes  afterwards  impossible  to  be 
complied  with,  by  the  act  of  God,  or  the  law,  or  the  grantor,  the  estate  having 
once   vested,    is   not   thereby   divested,   but   becomes   absolute.46 

c.  Estates  in  Fee  Conditional. — Estates  tail,  under  the  statute  de  donis,  were, 
before  the  passage  of  the  statute,  known  in  the  common  law  as  conditional  fees. 
Like  estates  tail,  they  were  limited  to  particular  heirs  to  the  exclusion  of  others.47 
The  condition  was,  that  if  the  donee  died  without  leaving  such  heirs  as  were 
specified,  the  estate  should  revert  to  the  grantor.4 s  According  to  the  common 
law,  upon  the  birth  of  such  issue,  the  estate  became  absolute  for  three  purposes: 
The  donee  could  alien,  and  thus  bar  his  own  issue  and  the  reversioner;  he  could 
forfeit  the  estate  in  fee  simple  for  treason,  whereas  before  he  could  only 
forfeit  his  life  estate;  he  could  charge  it  with  incumbrances.  He  might  also  alien 
before  issue  born,  but  in  that  case,  the  effect  of  the  alienation  was  only  to  exclude 
the  lord,  during  the  life  of  the  tenant,  and  that  of  his  issue,  if  such  issue  were 
subsequently  born,  while  if  the  alienation  were  after  the  birth,  its  effect  was  com- 
plete, and  vested  in  the  grantee  a  fee  simple  estate.49  In  this  state  of  the  law,  and 
to  enable  the  great  families  to  transmit  in  perpetuity  the  possession  of  their  es- 
tates to  their  posterity,  the  statute  de  donis  of  the  13  Edward  I,  known  as  the 
statute  of  Westminister  2d  was  passed,  under  the  provisions  of  which  it  was  held 
that  the  donee  had  no  longer  a  conditional  fee  governed  by  the  rules  of  the  com- 
mon law,  but  that  the  estate  was  inalienable  and  must  descend  "per  forman  doni" 
or  pass  in  reversion.50  The  evils  arising  from  this  statute  were  found  to  be  very 
great.  Repeated  efforts  were  made  by  the  Commons  to  effect  its  repeal.  They 
were  uniformly  defeated  by  the  nobility,  in  whose  interest  it  was  passed.  It  re- 
mained in  force  and  was  administered  without  evasion  for  about  two  centuries.51 

d.  Estates  in  Fee  Tail — (1)  Creation. — If  a  devise  be  made  to  one  in  fee,  and 
if  he  die  without  a  lawful  heir  of  his  body,  then  over  to  another  in  fee,  the  estate 
of  the  first  taker  is  a  fee  tail,  which,  if  he  have  issue,  passes  to  them  ad  infinitum 
by  descent  as  tenants  in  tail.52  In  Pennsylvania  prior  to  the  act  of  1855,  con- 
verting estates  tail  into  estates  in  fee  simple,  the  words  "without  issue,"  "on  fail- 
ure of  issue,"  "for  want  of  issue"  or  "without  leaving  issue"  were  interpreted  to 
have  the  same  affect  as  the  words  "without  a  lawful  heir  of  his  body"  and  to 
create  an  estate  in  fee  tail.53 

45.  Manner  of  asserting  grantor's  re-  tion  over,  that  if  either  of  the  testator's 
served  right  in  case  of  a  public  grant. —  grandchildren.  P.  H.,  or  J.  D.  A.,  should  die 
Schulenberg  v.  Harriman,  21  Wall.  44,  45,  without  a  lawful  heir  of  their  bodies,  that 
22  L.  Ed.  551;  Schow  V.  Harriman,  154  U.  the  other  should  heir  its  estate,  which  con- 
S.  609,  ?.?.  L.  Ed.  556.  See  the  title  PUB-  verts  the  previous  estate  into  an  estate 
LTC   LANDS.  tail.    Williamson  v.  Daniel,  12  Wheat.  568, 

46.  Condition     impossible     to     be     per-       6  L.  Ed.  731. 

formed.— Davis  v.  Gray,  16  Wall.  203,  230,  53.  Barber  v.  Pittsburg,  etc.,  R.  Co.,  166 

21  L.  Ed.  447.  U.  S.  83,  104,  41  L.  Ed.  925;  James's  Claim, 

Generally,    as   to   impossible    conditions,  1  Dall.  47,  1  L.   Ed.  31. 

see    the    title    CONDITIONS,    vol.    3,    p.  Devise    to    A.,    "during   the   term    of   his 

1007.  natural   life,  and  if  he  leaves  lawful  issue, 

47.  See  post,  "Estates  in  Fee  Tail,"  II,  then  to  such  issue;  but  in  case  of  his  dying 
B,  2,  d.  without  issue,  or  they  dying  under  twenty- 

48.  Estates  in  fee  conditional. — Croxall  one  years,"  then  to  B.  in  fee.  It  was  held 
v   Shererd,  5  Wall.  268,  283,  18  L.  Ed.  572.  that  A.  took  an  estate  taiJ.     James's  Claim, 

49.  Croxall  v.  Shererd,  5  Wall.  268,  284,  l  Dall.  47,  1   L  Ed.  31. 

18  L.  Ed.  572.  A  devise  to  A.  S.,  with  a  devise  over  "in 

50.  Croxall  v.  Shererd,  5  Wall.  268,  284,  the  event  of  A.  S.  dving  unmarried,  or,  if 
18  L.  Ed.  572;  Shriver  v.  Lynn,  2  How.  43,  married,  without  offspring  by  her  hns- 
55,  11   L.   Ed.   17:.'.  hand."   gave  her  an  estate  tail,  unless   this 

51.  Croxall  v.  Shererd,  5  Wall.  268,  285,  conclusion  was  controlled  by  other  words 
18  L.  Ed.  572.  in   the   will.      Barber  7'.    Pittsburg,   etc.,   R. 

52.  Words  creating  an  estate  in  fee  tail.       Co.,  166  U.  S.  83.  107,  41   L    Ed.  925. 

An  absolute  bequest  of  certain  slaves  to  Whether    under    a    will,    the    terms_  of 

P.   H.  is   qualified   by  a  subsequent  limita-       which    are    set    in    the    opinion,    a    devise* 
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(2)  Incidents. — By  a  statute  of  Henry  VII,  estates  in  fee  tail  were  made  liable 
to  forfeiture  for  treason."'4  At  a  later  period  they  were  made  liable  for  the  debts 
of  the  tenant  to  the  crown,  due  by  record  or  special  contract;  and  still  later  they 
were  made  liable  for  all  his  debts  in  case  of  bankruptcy.66 

(3)  Barring  the  Entail — (a)  In  General. — An  equitable  estate  tail  may  be 
barred  in  the  same  manner  as  an  estate  tail  at  law,  and  this  end  cannot  be  ac- 
complished in  any  other  way.50 

(b)  Fines  and  Recoveries. — In  the  reign  of  Edward  IV  it  was  held  that  the 
entail  might  be  destroyed  by  a  common  recovery.57  The  effect  of  this  process  was 
to  bar  alike  the  issue,  the  reversioner,  and  all  those  to  whom  the  donor  had  given 
other  estates  expectant  on  the  death  of  the  tenant  in  tail  without  issue.  The 
demandant  took  an  absolute  estate  in  fee  simple.58  Fines  were  subsequently  re- 
sorted to  for  the  same  purpose.59  "A  statute  of  32  Henry  VIII  declared  a  fine, 
duly  levied  by  the  tenant  in  tail,  to  be  a  complete  bar  to  him  and  his  heirs,  and 
all   others   claiming  under  the   entail."60 

(c)  Private  Acts  of  the  Legislature. — An  entail  may  be  docketed  by  a  private 
act  of  the  legislature  of  a  state  to  the  passage  of  which  all  the  parties  in  esse,  who 
are  interested,  have  consented.01 

(4)  Abolition  by  Statute. — In  many  of  the  states  estates  in  tail  have  been 
abolished  by  statute.  The  construction  of  the  peculiar  provisions  of  some  of 
these  statutes  have  received  the  interpretation  of  the  courts.02  Where  such  a 
statute  has  been  construed  by  the  highest  court  in  the  state,  such  construction 
will  form  the  rule  of  decision  upon  the  question  when  raised  in  the  supreme 
court      of   the    United    States.03 

3.    LiFE  Estate — a.    Creation  by  Devise. — See  the  title  Wills. 
b.   Incidents — (1)    Use  and  Occupancy. — A  life  tenant  has  the  right  to  use  and 
occupy  the  land,  and  this  right  he  may  exercise  at  his  discretion  so  long  as  he 


took  an  estate  tail,  quaere.     Taylor  v.  Ma- 
son, 9  Wheat.  325,  6  L-  Ed.   101. 

54.  Estates  tail  liable  to  forfeiture  for 
treason. — Croxall  v.  Shererd,  5  Wall.  268, 
285,  18  L.  Ed.  572. 

55.  Liability  of  estate  tail  for  tenants' 
debts.— Croxall  v.  Shererd,  5  Wall.  268, 
285,  18   L.   Ed.  572. 

56.  Manner  of  barring  an  equitable  es- 
tate tail.— Croxall  v.  Shererd,  5  Wall.  268, 
281,  18  L.  Ed.  572. 

57.  Common  recovery. — Croxall  v.  Sher- 
erd, 5  Wall.  268,  285,  18  L-  Ed.  572. 

58.  Croxall  v.  Shererd,  5  Wall.  268,  285, 
18  L.  Ed.  572. 

"The  power  to  suffer  a  common  recov- 
ery has  been  invariably  held  to  be  a  priv- 
ilege inseparably  incident  to  an  estate 
tail,  and  one  which  cannot  be  restrained 
by  condition,  limitation,  custom,  recog- 
nizance, or  covenant."  Croxall  v.  Sher- 
erd, 5  Wall.  268,  285,  18  L.  Ed.  572. 

59.  Fines.— Croxall  v.  Shererd,  5  Wall. 
268.  285,  18  L.  Ed.  572. 

60.  Croxall  v-  Shererd,  5  Wall.  268,  285, 
18  L.  Ed.  572. 

61.  Private  acts  of  the  legislature  — 
Croxall  v.  Shererd,  5  Wall.  268,  18  L.  Ed. 
572. 

A  private  act  of  the  legislature  of  New 
Jersey  (passed  in  1818),  by  which  an  es- 
tate meant  to  be  settled  in  apparently 
some  sort  of  tail,  but  over  the  dr.d  set- 
tling which   (executed  in  179:5)  doubts  and 


difficulties  of  law  hung,  making  the  rights 
of  the  several  parties  uncertain — the  ob- 
ject of  which  private  act  was  to  dock  tne 
entail,  unfetter  the  estate,  and  divide  it 
equally  between  children  in  fee — was  held 
to  be  a  proper  exercise  of  the  legislative 
power  to  effect  an  assurance  of  title 
through  a  private  statute,  and  valid;  all 
parties  in  interest  in  esse  at  the  time  hav- 
ing been  before  the  legislature,  and  having 
either  asked  for  the  act  or  consented  that 
it  should  pass,  and  there  being  no  ground 
for  imputation  on  any  of  them  of  fraud. 
indirection,  or  concealment;  the  partition, 
moreover,  having  been  made  by  disinter- 
ested commissioners,  having  been  equal 
and  fair,  and  all  parties  in  esse  in  interest 
having  confirmed  it  by  conveyances  and 
releases  mutually  made.  Croxall  v.  Sher- 
erd, 5  Wall.  268,  18  L.  Ed.  572. 

62.  The  New  York  statute  of  1786  which 
declared  that  "all  estates  tail  shall  be,  and 
hereby  are,  abolished"  and  further  pro- 
vided that  if  any  person  should  thereafter 
become  seised  in  fee  tail  of  any  lands,  ten- 
ements or  hereditaments  by  virtue  of  any 
devise,  etc.,  he  should  be  deemed  to  have 
become  seised  in  fee  simple  absolute,  in- 
cluded an  estate  tail  in  remainder,  as  well 
as  one  in  possession,  Van  Rensselaer  v. 
Kearney,  11    How.  :-".»7.  318,   t:'.  L.  Ed.  703 

63.  Supreme  court  will  follow  construc- 
tion of  supreme  court  of  state. — Van  Ri 
selaer   v.   Kearney.    11    How.  297,  318,  13   L. 
Ed     703. 
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does  not  commit  waste.04 

(2)  Liability  for  'Taxes. — A  tenant  for  life  is  bound  in  law  to  pay  the  taxes 
upon  the  property  during  the  continuance  of  his  estate.65 

c.  Nature  of  Estate  Not  Affected  by  Ultimate  I  'esting  of  Remainder. — The 
incidents  of  a  life  estate,  the  source  thereof,  the  extent,  the  dominion  over  and 
quality  of  interest  in  the  tenant,  is  the  same  irrespective  of  the  ultimate  vesting 
of  the  remainder.66 

C.  Estates  Less  than  Freehold — 1.  Estates  for  Years. — The  legal  un- 
derstanding of  a  lease  for  years  is  a  contract  for  the  possession  and  profits  of 
land,  for  a  determinate  period,  with  the  recompense  of  rent.67  It  is  not  necessary 
that  the  rent  should  be  in  money;  if  reserved  in  kind,  it  is  rent,  in  contemplation 
of  law.08 

2.  Estates  at  Will. — Interest  in  Lands  Made  by  Livery  and  Seisin 
Only,  or  by  Parol. — Under  the  laws  of  Maryland  prevailing  in  the  District  of 
Columbia,  an  interest  in  lands  made  by  livery  and  seisin  only,  or  by  parol,  ex- 
cept leases  not  exceeding  the  term  of  three  years,  has  only  the  force  and  effect 
of  an  estate  at  will.69 

ESTATES  TAIL.— See  the  title  Estates,  ante,  p.  904. 

ESTIMATES,  APPROPRIATIONS,  ETC.— See  the  title  Working  Con- 
tracts.   As  to  appropriations,  see  the  title  United  States. 


64.  Right  to  use  and  occupy  land. — 
United  States  v.  Cook,  19  Wall.  591,  594, 
2:2    L.    Ed.    210.     See   the   title   INDIANS. 

As  to  timber  risjhts,  see  the  title 
TREES  AND  TIMBER. 

65.  Liability  for  taxes. — Pike  v.  Wassell, 
04  U.  S.  711,  714,  24  L.   Ed.  307. 

66.  Nature  of  estate  not  affected  by  ulti- 
mate vesting  of  remainder. — Billings  v.  Il- 
linois, 1S8  U.  S.  97,  103,  47  L-  Ed.  400.   S>:e 


the  title  REMAINDERS,  REVERSIONS 
AND    EXECUTORY    INTERESTS. 

67.  Lease  for  years  defined. — United 
States  v.  Gratiot,  14  Pet.  526,  10  L.  Ed. 
573. 

68.  United  States  v.  Gratiot,  14  Pet.  526, 
10  L.  Ed.  573. 

69.  Interest  in  lands  made  by  livery  and 
seisin  only,  or  by  parol. — Williams  v.  Mor- 
ris, 95  U.  S.  444,  24  L-  Ed.  360.  See  the 
title  FRAUDS,  STATUTE  OF. 
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e.  Assertion  of  After-Acquired  Title,  926. 

f.  Denial  of  an  Equitable  Transfer  of  Title,  926. 
6.  After-Acquired  Title,  926. 

a.  Void  Deed  or  Conveyance,  926. 

b.  Operation  of  Covenants,  926. 

(1)  Covenant  of    Warranty,  926. 

(a)  In  General,  926. 

(b)  Where   Present   Interest  and   Title  Only,   Granted 

927. 

(c)  In  Mortgage,  928. 

(2)  Covenant  of  Seisin  and  Right  to  Convey,  928. 

(3)  Covenant   for  Further  Assurance,  928. 

(4)  Covenant   against   Encumbrances,  928. 

(5)  Covenant   for   Quiet   Enjoyment,  928. 

(6)  Statutory   Covenants,   928. 

(7)  Special  Covenants,  929. 

(8)  Annulled,   Discharged,   Inoperative  or   Void   Covenants 

929. 

c.  Operation  of  Recitals  and  Averments,  930. 

(1)  In  General,  930. 

(2)  Deeds   without   Covenants   of   Warranty,  931. 

(a)  In  General,  931. 

(b)  Deed  of  Bargain  and  Sale,  931. 

(c)  Quitclaim  and   Release  Deeds,  931. 

(d)  Deed   Poll,  932. 

(e)  Mortgage  or  Deed  of  Trust,  932. 

d.  Deed  Operating  as  Covenant  to  Convey,  932. 

e.  Conveyance  of  Future  or  Expectant  Interest,  932. 

f.  Conveyance  of  Inchoate  or  Equitable  Estate  or  Right,  932. 

g.  As  between  Lessor  and  Lessee,  932. 

h.  Application  of  Doctrine  to  Conveyance  of  Personalty,  932. 
D.  Persons   for  and  against  Whom  Available,  932. 

1.  With  Respect  to  Relation  and  Capacity  of  Parties,  932. 

a.  Capacity   of   Parties,   933. 

(1)  In  General,  933. 

(2)  Married  Women,  933. 

(3)  Government,  933. 

b.  Relation  of  Parties,  933. 

(1)  Parties  and  Privies.  933. 

(a)  In  General,  933. 

(b)  Heirs  and   Devisees,  934. 
aa.  In  General,  934. 

bb.  Heir  Claiming  as  Purchaser,  934. 

(2)  Strangers,  934. 

2.  With  Respect  to  Character  of  Estoppel,  935. 

a.  Estoppels  Arising  from  Covenants,  935. 

b.  Estoppels  Operated  by  Recitals,  935. 

(1)  In  General,  935. 

(2)  Recital  of  Another  Deed,  935. 

(3)  Recital  of  Grantor's  Estate  in  the  Land,  937. 

[V.    Equitable  Estoppel  or  Estoppel  in  Pais,  937. 

A.  Definition  and  Nature,  937. 

B.  Origin,  Extension  and  Limitations  of  Doctrine,  938. 

C.  Vital  or  Primary  Principle  of  Doctrine,  938. 

D.  Elements,  939. 

1.  In  General,  939. 
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2.  Representation  or  Concealment  of  Fact,  939. 

a.  In  General,  939. 

b.  Must  Relate  to  Present  or  Past  State  of  Things  and  Not  to 

the  Future,  940. 

c.  Statement  of  Opinion  or  of  Law,  940. 

3.  Fraudulent  Purpose  or  Intent  to  Mislead,  940. 

4.  Knowledge  of  Facts  cr  Gross  Negligence,  943. 

a.  Person   against    Whom   Estoppel   Alleged,  943. 

b.  Person  Alleging  Estoppel,  944. 

c.  Parties    Having    Equal    Knowledge    of    or    Equal    Mean?    of 

Knowledge  of  the   Fact,  944. 

5.  Reliance    by  .  Party    Alleging    Estoppel,    Act    Done    or    Omitted, 

Change  of  Position,  945. 

6.  Prejudice  to  Party  Claiming  Benefit  of  Estoppel,  946. 

7.  Certainty  as  to  Grounds  of  Estoppel,  947. 

8.  Estoppel   against  Estoppel,   947. 
E.  Grounds  of  Estoppel,  947. 

1.  Representations,  947. 

a.  In  General,  947. 

b.  Representations  as  to  Present  or  Past  State  of  Thing.-.  r48. 

c.  Representations  as  to  the  Future,  948. 

d.  Statement  of  Opinion  or  of  Law,  948. 

e.  Written  or  Verbal.   Sworn  or  Unsworn   Statements,  948. 

f.  As  to  Boundaries,  Streets,  etc.,  949. 

2.  Fraud,  950. 

3.  Silence,  950. 

a.  In   General,  950. 

b.  Respecting  Recorded  Deed,  Mortgage,  etc.,  952. 

c.  As  to  Objections  to  Deed  When  Tendered,  952. 

d.  As  to  Title  to  Property,  953. 

e.  Failure  to  Object  to  Illegal  Assessment  of  Taxes,  953. 

4.  Negligence,  953. 

a.  In  General,  953. 

b.  Act  Resulting  in  Injury  to  One  of  Two  Innocent  Parties.  954. 

c.  Clothing  Another  with  Apparent  Title.  Ri^ht  cr  Authority,  954. 

d.  Of  Guardian  as  Precluding  Minors,  955. 

5.  Failure  to  Assert  Title,  Claim  or  Right,  955. 

a.  To  Real  Estate,  955. 

(1 )  In  General,  955. 

(2)  Permitting   Sale  or  Expenditure,   955. 
fa)    In  General,  955. 

(b)    Permitting   Erection    of    Improvements.    957. 
aa.  In   General,  957. 

bb.  Inducing   Belief    That   Compensation    Will    Be 
Accepted,    959. 
(aa)    In   General.  95r>. 
(bb)   Public   Works.  959. 
aaa.  In   General.  959. 
bbb.  By  Railroads,  (>50. 
cc.  Inducing    Belief   That    Property    Dedicated    for 
Railroad   Purposes,  960. 

(3)  Allowing  Party  to  Obtain  Credit  upon   Property,  960. 
fa)   In  General,  960. 

(}))   Permitting  Mortgage,  961, 

b.  Personalty,  961. 

c.  Trust  Estates,  963. 
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6.  Disclaimer  of  Title  or  Right,  963. 

7.  Dedication,  963. 

8.  Recognition  of  Claim,  Right  or  Title,  963. 

a.  In  General,  963. 

b.  Persons  Obtaining  Possession  of  Real  Estate,  964. 

(1)  In  General,  964. 

(2)  Grantor  and   Grantee,  964. 

(a)  In   General,  964. 

(b)  Grantee  under  Absolute  Conveyance,  965. 

(3)  Vendor  and  Vendee,  966. 

(a)  In   General,  966. 

(b)  Vendee  Not  Authorized   to   Take   Possession,  969. 

(4)  Purchasers  of  Tax  Titles,  970. 

c.  Persons   Obtaining  Possession  of  Personalty,  970. 

(1)  Bailee  and  Bailor,  970. 

(2)  Consignor  and   Consignee,  971. 

9.  Withholding  or  Denying  Title,  971. 

10.  Adverse  Titles  Derived   from  Common  Source,  971. 

11.  Assumption  or    Recognition    of    Authority,    Capacity,    Character, 

etc.,  972. 

a.  In  General,  972. 

b.  Existence  and   Capacity   of   Corporations,  973. 

12.  Admissions  and   Requests,  973. 

13.  Simple  Contracts  and  Writings  Not  Operating  as  Deeds,  973. 

14.  Compromise  and  Settlement,  974. 

15.  Election,  974. 

16.  Taking  Benefits,  975. 

a.  Accepting   Benefits  of   Transaction   or   Proceeding,  975. 

(1)  In  General,  975. 

(2)  Contracts.  976. 

b.  Accepting  Benefits  under  Will,  977. 

17.  Encouraging  Act  to  Be  Done,  978. 

a.  In  General,  978. 

b.  Obtaining  Enactment  of  Ordinance,  978. 

18.  Acquiescence,  Laches,   Ratification  and   Waiver,  978. 

a.  In  General,  978. 

b.  Adoption  of  Contract,  982. 

c.  Acts  of  Officers  and  Agents,  982. 

(1)  In  General,  982. 

(2)  Public  Officers,  983. 

19.  Judicial   Admission   and    Stipulations,  984. 
*  a.  In  General,  984. 

b.  Oral  Statements  under  Oath,  984. 

c.  Admissions  as  to    Matter  of  Law  or  Legal  Conclusions,  984 

d.  Admissions    in    Pleadings,   Affidavits,    Depositions,    etc.,    and 

Agreements   in   Course  of   Suits,  985. 

e.  Receipts  Filed   in   Court.  986. 

20.  Inconsistent   Acts,  Conduct  and   Positions,  986. 

a.   In   General.   986. 

1).   Inconsistent    Positions  in   Judicial   Proceedings,  990. 
F.  Op  ration   and   Effect,  997. 

1.  Divestiture  of  Title  or   Right,  997. 

2.  Parties  for  and  against   \Vhom  Available,  997. 

a.  Parties  and    Privies,  {,i)7. 

b.  fnfanls    and    Iu-mes    Covert,   997. 

( 1  )    Femes  C<  vert,  997 
(2)   Infants,  999. 
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c.  Partnership,   1000. 

d.  Corporations,  1000. 

(1)  In  General,   1000. 

(2)  Municipal  Corporations,  Counties,  etc.,   1000. 

e.  Government,    1001. 

V.    Procedure,   1002. 

A.  Availability  in  Action  at  Law  and  Suit  in  Equity,  1002. 

B.  Pleading,  1002. 

C.  Question  of  Law  or  Fact,  1003. 

D.  Instructions,   1003. 

E.  Review,  1003. 

CROSS    REFERENCES. 
See  the  titles  Accounts  and  Accounting,  vol.  1,  p.  70;  Agreed  Case,  vol 

1.  p.  204;  Aliens,  vol.  1,  p.  210;  Appeal  and  Error,  vol.  1,  p.  333;  Arbitra- 
tion and  Award,  vol.  2,  p.  464;  Assignments,  vol.  2,  p.  54'';  Assignments 
for  Benefit  of  Creditors,  vol.  2,  p.  599;  Attachment  and  Garnishment, 
vol.  2,  p.  660;  Attorney  and  Client,  vol.  2,  p.  703;  Bail  and  Recognizance, 
vol.  2,  p.  765;  Bailments,  vol.  2,  p.  782;  Bankruptcy,  vol.  2,  p.  792;  Bank 
\nd  Banking,  vol.  3,  p.  1;  Bill  of  Lading,  vol.  3,  p.  232;  Bills,  Notes  and 
Checks,  vol.  3,  p.  257;  Bonds,  vol.  3,  p.  382;  Boundaries,  vol.  3,  p.  461 ;  Con- 
stitutional Law,  vol.  4,  p.  1;  Contracts,  vol.  4,  p.  552;  Corporations,  vol. 
4,  p  621 ;  Counties,  vol.  4,  p.  825 ;  Courts,  vol.  4,  p.  861 ;  Covenants,  ante, 
p.  5 ;  Dedication,  ante,  p.  235 ;  Deeds,  ante,  p.  245 ;  District  of  Columbia, 
ante,  p.  404;  Dower,  ante,  p.  487;  Easements,  ante,  p.  690;  Ejectment,  ante, 
p.  695;  Eminent  Domain,  ante,  p.  746;  Equity,  ante,  p.  803;  Executors 
and  Administrators;  Foreign  Corporations;  Fraud  and  Deceit;  Guardian 
and  Ward;  Husband  and  Wife;  Illegal  Contracts;  Infants;  Insurance; 
Judgments  and  Decrees;  Judicial  Sales;  Jurisdiction;  Landlord  and  Ten- 
ant; Mortgages  and  Deeds  of  Trust;  Municipal  Corporations;  Muni- 
cipal, County,  State  and  Federal  Securities;  Mutual  Insurance;  Navi- 
gable Waters  ;  Notice  ;  Officers  and  Agents  of  Private  Corporations  ; 
Parol  Evidence;  Partition;  Partnership;  Patents;  Powers;  Principal 
and  Agent;  Railroads;  Receivers;  Release;  Rescisson,  Cancellation  and 
Reformation;  Separate  Estate  of  Married  Women;  Set-Off,  Recoupment 
and  Counterclaim;  Specific  Performance;  Stock  and  Stockholders; 
Street  Railways;  Streets  and  Highways;  Subrogation;  Taxation; 
Trusts  and  Trustees;  Vendor  and  Purchaser;  Vendors'  Liens;  Waiver; 
Wills;  Working  Contracts. 

As  to  affirmance  of  contracts  after  coming  of  age,  see  the  title  Infants.  As 
to  waiver  of  conditions  in  insurance  policy,  waiver  of  proof  of  loss,  etc.,  see 
the  titl°  Insurance.  As  to  waiver  of  jury  trial  and  estoppel  to  raise  objection 
for  failure  to  try  by  jury,  see  the  title  Jury.  As  to  objections  which  party 
estopped   to  take  on   appeal   and   error,   see   the   title   Appeal  and   Error,   vol. 

2,  p.  352. 

I.    Definition   and   General   Considerations. 

A.  Definition,  Nature  and  Foundation  of  Doctrine. — An  estoppel  has 
sometimes  been  quaintly  defined,  the  stopping  of  man's  mouth  from  speaking 
the  truth;  and  would  seem,  in  some  measure,  to  partake  of  severity,  if  not  of 
injustice.1  Since  it  debars  the  truth  in  the  particular  case  it.  therefore,  is  not 
unfrequently  characterized   as   odious,2   and   not  to  be    favored.3      But   it   is,   in 

1.  Definition  and  nature.— Sprigg  v.  How.  297,  326,  13  L.  Ed.  703,  for  opposite 
Bank,  10  Pet.  2.">7,  265,  9  L.  Ed.  416.  view. 

2.  Odiousness. — Van  Rensselaer  v.  "Estoppels  which  preclude  the  party 
Kearney,  11    How.  297,  326,  13   L.    Ed.   703.        from   showing  the   truth    are    not    favored." 

3.  Not   favored  by  ccurts. —  Richardson       Richards*  n  v.  Boston,  19  How.  263,  267,  15 
'.    Boston.    19    How.    263.    267,     15    L.    Ed.        L.   Ed.  6! 

39.      See   Van    Rensselaer   v.   Kearney,    1  1 
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reality,  founded  upon  the  soundest  principles,  as  a  rule  of  evidence ;  that  a  party 
has,  by  his  own  .voluntary  act,  placed  himself  in  a  situation,  as  to  some  matter 
of  fact,  that  he  is  precluded  from  denying  it ;  and  in  its  application  to  the  deal- 
ings and  contracts  of  men  in  the  affairs  of  human  life,  it  is  a  salutary  practical 
rule,  that  a  man  shall  not  be  permitted  to  deny  what  he  has  once  solemnly  ac- 
knowledged.4 

Certainty. — An  estoppel  must  "be  certain  to  every  intent."5 

B.  Classification. — Estoppels  are  classified  as  estoppels  by  record;6  estop- 
pels by  deed  ;7  and  equitable  estoppels  or  estoppels  in  pais.8 

C.  Application,  Operation  and  Effect — 1.  Parties  for  and  against  Whom 
Estoppix  Arises — a.  Rule  as  to  Mutuality  or  Rcciprocality. — Estoppels  are  re- 
ciprocal, and  bind  both   parties,9  all  estoppels   are   mutual.10 

b.  Parties  and  Privies. — Parties  and  privies  are  bound  by  or  may  claim  the 
benefit  of  an  estoppel.11 

The  term  privity  denotes  mutual  succession  or  relationship  to  the  same  rights 
of  property.12 

Transfer  by  Transferring  the  Estate. — A  person  entitled  to  the  benefit  of 


4.  Foundation. — Sprigg  v.  Bank,  10  Pet. 
257,  265.  9  L.  Ed.  416. 

The  doctrine  is  founded,  when  properly 
applied,  upon  the  highest  principles  of 
morality,  and  recommends  itself  to  the 
common  sense  and  justice  of  everyone. 
And  although  it  debars  the  truth  in  the 
particular  case,  still  it  should  be  remem- 
bered that  it  debars  it  only  in  the  case 
where  its  utterance  would  convict  the 
party  of  a  previous  falsehood;  would  be 
the  denial  of  a  previous  affirmation  upon 
the  faith  of  which  persons  had  dealt,  and 
pledged  their  credit  or  expended  their 
monev.  Van  Rensselaer  v.  Kearney,  11 
How.  297,  326,  13  L.  Ed.  703.  But  see 
Richardson  v.  Boston.  19  How.  263.  267, 
15  L-  Ed.  639. 

It  is  a  doctrine.  therefore,  when 
properly  understood  and  applied,  that  con- 
cludes the  truth  in  order  to  prevent  fraud 
and  falsehood,  and  imposes  silence  on 
a  party  only  when  in  conscience  and  hon- 
esty he  should  not  be  allowed  to  speak. 
Van  Rensselaer  v.  Kearney,  11  How.  297, 
326,   13   L.   Ed.  703. 

5.  Certainty. — Gilmer  7'.  Poindexter,  10 
How.  257,  268.  13  L.  Ed.  411;  Russell  v. 
Place,  94  U.  S.  606,  610,  24  L.  Ed.  214; 
McCarty  v.  Lehigh  Valley  R.  Co.,  160 
U.   S.   110,   120.   40   L.    Ed.  358. 

Records — Judgment,  decree,  etc. — See 
the  title   RES  ADJUDICATA. 

As  to  record  of  interference  proceed- 
ings, see  the  titles  PATENTS;  RES  AD- 

ruDic  \TA. 

Deeds.— See  post,  "In  General,"   TIT,  B, 

i.  b,  (l). 

Equitable  estoppels. — See  post,  "Cer- 
tainty as  to  Grounds  of  Estoppel,"  IV, 
1).  7. 

6.  Sec   po^t,   "Estoppel   by    Record."    II. 

7.  See  post,  "Estoppel  by   I  >eed,"    I  1 1. 

8.  See  post,  "Eouitable  Estoppel  or 
Estoppel   in    Pais,"    I 

9.  Reciprocality.— C'.irver     v.     Jackson, 

4,   Pet.    1.   87.   7    L-    Ed.   701. 

10.  Mutuality. — Porterfield    v.    Clark,    2 


How.  76,  109,  11  L.  Ed.  185;  Reed  v.  Pro- 
prietors,  8   How.   274,  290,   12   L-   Ed.   1077. 

Estoppels  to  be  good  must  be  mutual. 
Mutuality  is  a  requisite  of  all  estoppels. 
Litchfield  v.  Goodnow,  123  U.  S.  549,  552, 
31  L.  Ed.  199;  Deery  v.  Cray,  5  Wall. 
795,  803,  18  L.  Ed.  653;  Thompson  v. 
Sioux  Falls  Nat.  Bank,  150  U.  S.  231,  244, 
37  L.   Ed.   1062. 

"The  operation  of  an  estoppel  must  be 
mutual."  Keokuk,  etc.,  R.  Co.  v.  Mis- 
souri, 152  U.  S.  301,  317,  38  L.  Ed.  450; 
Keokuk,  etc.,  R.  Co.  v.  Scotland  County, 
152  U.  S.  317,  38  L-  Ed.  457;  Keokuk,  etc., 
R.  Co.  v.  Scotland  County,  152  U.  S.  317, 
318,   38    L.    Ed.   457. 

11.  Deery  v.  Cray,  5  Wall.  795,  803,  18 
L.  Ed.  653;  Stacy  v.  Thrasher,  6  How.  44, 
59,  12  L.  Ed.  337;  Thompson  v.  Sioux 
Falls  Nat.  Bank,  150  U.  S.  231,  244,  37  L. 
Ed.  1063.  See  Branson  v.  Wirth,  17  Wall. 
32.  42.  21  L.  Ed.  566.  See  post,  "Parties 
and  Privies,"  III,  D,  1,  b,  (l);  "Parties 
and  Privies."  IV.  F,  2,  a. 

12.  Privity — Stacy  v.  Thrasher,  6.  How. 
44.  59.  12  L.  Ed.  337. 

Classification  of  privies. — "Privies  are 
divided  by  Lord  Coke  into  three  classes — - 
1st,  privies  in  blood;  2d,  privies  in  law; 
and  3d,  privies  by  estate.  The  doctrine 
of  estoppel,  however,  so  far  as  it  applies 
to  persons  falling  under  these  denomi- 
nations, applies  to  them  under  one  and 
the  same  principle,  namely,  that  a  party 
claiming  through  another  is  estopped  by 
that  which  estopped  that  other  respecting 
the  same  subject  matter.  Thus,  an  heir 
who  is  privy  in  blood  would  be  estopp  :d 
by  a  verdict  against  his  ancestor,  through 
whom  lie  claim-.  An  executor  or  adminis- 
trator. -Hin-  or  sued  as  such,  would  be 
bound  by  a  verdict  against  his  testator  or 
intestate,  to  whom  he  is  privy  in  law. 
With  regard  to  privies  in  estate,  a  ver- 
dict against  feoffer  would  estop  feoffee 
and  lessor,  the  lessee,  etc."  Stacy  v. 
Thrasher,  6   How.  44.  59,  12  L  Fd.  337. 
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an  estoppel  may  transfer  it  by  transferring  the  estate,  but  he  cannot  change  it 
or  enlarge  it.13 

c.  Strangers. — No  person  can  rely  upon  estoppel  growing  out  of  a  transaction 
to  which  he  was  not  a  party  nor  a  privy,  and  which  in  no  manner  touches  his 
rights.     There  is  no  mutuality,  which  is  a  requisite  of  all  estoppels.1-1 

d.  Government. — In  a  proper  case  the  doctrine  of  estoppel  applies  to  the  gov- 
ernment.15 

2.  Estoppels  Which  Run  with  the  Land. — Estoppels  which  run  with  the 
land  and  work  thereon  are  not  mere  conclusions ;  they  pass  estates,  and  consti- 
tute titles ;  they  are  muniments  of  title,  assuring  it  to  the  purchaser.  Their 
operation  is  highly  beneficial,  tending  to  produce  security  of  titles.16  An  es- 
toppel which  (as  the  phrase  is)  works  on  the  interest  of  the  land,  runs  with 
the  land,  into  whose  ever  hands  it  comes;  and  an  ejectment  is  maintainable  upon 
the  mere  estoppel.17  The  parties  and  all  claiming  under  them,  as  well  as  the 
courts,  are  bound  by  it;  were  it  otherwise,  litigation  would  be  endless.18 

3.  Basis  of  Action  at  Law. — An  action  of  ejectment  may  be  maintained 
on  a  title  by  estoppel.19 

4.  Estoppel  against  Estoppel. — Claiming  the  benefit  of  an  estoppel  may  be 
prevented  by  the  existence  of  another  estoppel  against  its  use.20  An  estoppel 
against  an  estoppel  opens  up  the  whole  matter  and  sets  it  at  large.21  Thus  no 
one  can  set  up  an  estoppel  against  his  own  grant,22  and  this  rule  applies  to  his 
subsequent  grantees.23  This  rule  also  applies  to  the  government  and  its  subse- 
quent grantees.24 


13.  Branson  v.  Wirth,  17  Wall.  32,  41. 
21  L.  Ed.  566. 

14.  Deery  v.  Cray,  5  Wall.  795,  803,  18 
L.  Ed.  653;  Thompson  v.  Sioux  Falls  Nat. 
Bank,  150  U.  S.  231,  244,  37  L.  Ed.  1063. 
See  ante,  "Rule  as  to  Mutuality  or  Re- 
ciprocality,"   I,   C,   1,  a;   post,  "Strangers," 

III.  D,  1,  b,  (2). 

15.  Branson  v.  Wirth,  17  Wall.  32,  21 
L.  Ed.  566.  See  ante,  "Estoppel  against 
Estoppel,"    I,    C.    3;    post,    "Government," 

IV,  F,  2,  e. 

State  by  act  of  legislature. — See  post, 
"Legislative    Records,"    II,    B. 

16.  Bush  v.  Cooper,  18  How.  82.  85,  15 
L.  Ed.  273;  Carver  v.  Jackson,  4  Pet.  1, 
85,  7  L.  Ed.  761.  See  ante,  "Parties  and 
Privies."  I,  C,  1,  b;  post,  "After-Acquired 
Title."  Ill,  C,  6;  "In  General,"  III,  D,  1, 
b,    (1),    (a). 

Recital  of  lease  in  deed  of  release. — See 
post,  "Recital  of  Another  Deed,"  III,  D, 
2.  b,   (2). 

Mortgage  conveying  land  not  title  of 
mortgagor. — See  post,  "Mortgage  or  Deed 
of   Trust."    Ill,   C,   6,   c.    (2),    (e). 

17.  Carver  v.  Jackson,  4  Pet.  1,  85,  7 
L.  Ed.  761.  See  post,  "Basis  of  Action  at 
Law."  I,  C,  3.  See  the  title  EJECT- 
MENT, ante,  p.  695. 

18.  Porterfield  v.  Clark,  2  How.  76, 
1011,  11  L.  Ed.  18.";  Carver  v.  Jackson,  4 
Pet  1.  85,  7  L.  Ed.  761.  See  the  title 
RES   ADJUDICATA. 

19.  Stoddard  v.  Chambers,  2  I  low.  284, 
317,  11  L.  Ed.  269:  Carver  v.  Jackson.  4 
Pet.  1,  85,  7  L.  Ed.  761.  Sec  the  title 
ETECTMENT,    ante    p.    695. 

20.  Branson  v.  Wirth,  17  Wall.  32,  12, 
21    L    Etf.   566. 

21.  Aurora  City  v.   West.  7  Wall.  82,  89, 


92,  19  L.  Ed.  42;  Branson  v.  Wirth,  17 
Wall.  32,  42,  21  L.  Ed.  566;  Hoboken  v. 
Pennsylvania  R.  Co.,  124  U.  S.  656,  693, 
31  L.   Ed.  543. 

22.  Branson  v.  Wirth,  17  Wall.  32,  42, 
21   L.   Ed.  566. 

One  cannot  set  up  an  estoppel  by  deed 
against  an  estoppel  arising  from  his  own 
grant.  Hoboken  v.  Pennsylvania  R.  Co., 
124  U.  S.  656,  693,  31  L.  Ed.  543. 

23.  Branson  v.  Wirth,  17  Wall.  32,  42, 
21  L-  Ed.  566.  See  also,  ante,  "Parties 
and  Privies,"  I,  C,  1,  b. 

24.  Branson  v.  Wirth,  17  Wall.  32,  21 
L.  Ed.  566.  See  Hoboken  v.  Pennsylvania 
R.   Co.,  124  U.  S.  656,  693,  31  L-   Ed.  543. 

Certain  streets  were  dedicated  as  termi- 
nating at  a  river.  The  river  bed  in  front 
of  those  streets  was,  by  legislative  au- 
thority, filled  in  below  high  water  mark. 
The  state  for  a  valuable  consideration  by 
instrument  describing  the  filled  in  land  by 
metes  and  bounds  deeded  it  to  the  de- 
fendants, who  had  also  succeeded  to  the 
title  of  the  original  dedicator  of  the 
streets.  Tt  was  held  that  the  successors 
to  the  title  of  the  state  are  not  o-topped 
to  assert  that  the  grant  of  the  state  de- 
feats the  existence  of  the  easement.  The 
grant  being  from  the  state  creates  an  es- 
toppel  against  the  estoppel;  for  the  -tate 
in  respect  to  the  easemenl  claimed,  is  the 
representative  ol  the  public,  superior  in 
authority  and  paramount  in  righl  to  the 
city;  and  the  existence  of  (lie  easement 
defeats  the  granl  of  the  -.tate.  The  state, 
therefore,  being  estopped  by  it-  -ram  i- 
estopped  to  deny  it-  effeel  ti  extinguish 
ill,-  public  righl  to  the  easement  clain 
Hoboken  v.  Pennsylvania  R.  Co.,  i:m  17. 
S.   <i:.ii.    693,   ::i    L.    Ed.    543. 
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Where  the  matters  pleaded  do  not  amount  to  an  estoppel,  the  benefit  of 
the  rule  that  an  estoppel  against  an  estoppel  opens  up  the  whole  matter  and  sets 
it  at  large  cannot  be  claimed.25 

II.  Estoppel  by  Record. 

A.  In  General. — As  a  general  rule  parties  to  a  record  are  estopped  to  deny 
its  recitals  ;26  but  there  are  certain  exceptions  to  the  conclusive  effect  of  records, 
as,  for  instance,  where  the  truth  appears  in  the  same  record.27 

B.  Legislative  Records. — The  recitals  of  public  acts  are  regarded  as  evi- 
dence of  the  facts  recited.28 

Recitals  in  a  private  act  bind  none  but  those  who  apply  for  it.29     Private 
acts  are  not  evidence  except  against  the  parties  who  procure  them.30 
A  state  may  be  estopped  by  the  acts  of  its  legislature.31 

C.  Judicial  Records,   Judgments  and  Decrees. — See    the    title    Res  Ad- 

JUDICATA. 

III.  Estoppel  by  Deed. 

A.  Doctrine  Generally. — On  ordinary  principles,  an  individual  is  estoppeu 
from  denying  a  fact  which  he  has  admitted  in  a  deed  or  sealed  instrument.32 

Estoppel  against  Estoppel. — See  post,  "Estoppel  against  Estoppel,"  II,  D,  8. 

B.  Instruments  Operating  an  Estoppel — 1.  Sealed  Instruments — a.  /;/ 
General. — As  a  general  rule  a  sealed  instrument  or  deed  operates  by  way  of  es- 
toppel.33 

b.  Form  and  Requisites — (1)    In  General. — To  constitute  an  estoppel  by  deed, 
a  distinct  and  precise  assertion  or  admission  of  a  fact  is  necessary.34 
Certainty  to  every  intent  is  essential  to  an  estoppel  by  deed.34a 


25.  Matters  pleaded  not  amounting  to 
an  estoppel. — Aurora  City  v.  West,  7  Wall. 
82.   89,   92,    19    L.    Ed.   42. 

26.  Franklin  County  v.  German  Sav- 
ings Bank,  142  U.  S.  93,  99,  35  L.  Ed.  948. 

27.  Franklin  County  v.  German  Sav- 
ings Bank,  142  U.  S.  93,  99,  35  L-  Ed.  948. 

Lork  Coke  states  certain  exceptions  to 
the  conclusive  effect  of  records,  one  of 
these  being,  "where  the  truth  appears  in 
the  same  record,  as  where  the  defendant 
is  sued  by  the  wrong  name  and  enters 
into  a  bail  bond  prout  the  writ,  as  he 
must,  and  then  put  in  bail  by  his  right 
name,  he  who  was  arrested  is  not  estopped 
from  pleading  in  abatement."  Franklin 
County  v.  German  Savings  Bank,  142  U. 
S.  93.  99.  35  L.  Ed.  948.  See,  also,  the 
title  RES  ADJUDICATA. 

28.  Public  acts. — Branson  v.  Wirth,  17 
Wall.   32,  44,  21   L.   Ed.   566. 

29.  Recitals  in  private  acts. — Branson 
V.  Wirth,  17  Wall.  32,  44,  21  L.   Ed.   566. 

30.  Branson  v.  Wirth,  17  Wall.  32,  44, 
21  L-  Ed.  566. 

A  recital  in  a  private  act  that  '  south- 
east" quarter  section  was  patented  to  A. 
is  not  evidence  to  contradict  the  patent 
itself  and  the  records  of  the  land  office 
showing  a  grant  of  "northeast"  quarter 
section.  Branson  v.  Wirth,  17  Wall.  32, 
21   L.   Ed.   '>r,rK 

31.  Estoppel  of  state. — Vidal  v.  Girard, 
2  How.  126,  190,  11  L.  Ed.  205. 

The  legislature  of  Pennsylvania  passed 
the  acts  of  the  24th  of  March,  and  the 
4th  of  April.  1832,  to  carry  into  effecl  cer- 
tain    improvements    and    execute     certain 


trusts,  under  the  will  of  Mr.  Girard;  and 
to  confer  a  positive  authority  upon  the 
city  authorities  of  Philadelphia  to  act 
upon  the  trusts  under  the  will,  and  to 
administer  the  same  through  the  instru- 
mentality of  agents  appointed  by  them. 
It  was  held  that  these  acts  are  a  legisla- 
tive interpretation  of  the  charter  of  Phila- 
delphia, and  sufficient  hereafter  to  estop 
the  legislature  of  that  state  from  contest- 
ing the  competency  of  the  corporation  of 
Philadelphia  to  take  the  property  and  exe- 
cute the  trusts,  either  upon  a  quo  war- 
ranto or  any  other  proceeding,  by  which 
it  should  seek  to  divest  the  property,  and 
invest  other  trustees  with  the  execution 
of  the  trusts,  upon  the  ground  of  any 
supposed  incompetency  of  the  corpora- 
tion. Vidal  v.  Girard,  2  How.  126,  191, 
11   L.   Ed.  205. 

32.  Doctrine  generally. — Bein  v.  Heath, 
6  How.  228,  241,  12  L-  Ed.  416. 

33.  Sealed  instrument. — See  ante,  "Doc- 
trine Generally,"  III,  A;  post  "Form  and 
Requisites,  III,  B,  1.  b. 

34.  Form  and  requisites — Van  Rensse- 
laer v.  Kearney,  11  How.  297,  325,  13  L- 
Ed.   703. 

34a.  Certainty. — Van  Rensselaer  v. 
Kearney,  11  How.  297,  325,  13  L.  Ed.  703; 
Brown  v.  Jackson,  3  Wheat.  449,  4  L.  Ed. 
432.  See,  also,  Gilmer  v.  Poindexter,  10 
How.  257,  267,  13  L-  Ed.  411.  Sec  ante, 
"Definition,  Nature  and  Foundation  of 
Doctrine,"  I,  A;  post,  "Deeds  of  Convey- 
ance," TTT,  B. 

Recitals,— See  post,  "General  Rules  an 
Principles,"  III,  C,  3,  a. 
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Truth  Plainly  Appearing  on  Face  of  Deed. — There  are  certain  authorities 
to  the  effect  that,  in  the  case  of  deeds,  if  the  truth  plainly  appears  on  the  face 
of  the  deed,  there  is,  generally  speaking,  no  estoppel,  meaning  simply,  ''that  all 
parts  of  the  deed  are  to  be  construed  together;  and  that  if  an  allegation  in  the 
deed  which  alone  would  work  an  estoppel  upon  the  parties  is  explained  in  an- 
other part  of  the  deed,  or  perhaps  another  deed  to  which  reference  is  made  for 
the  purpose,  there  is  ordinarily  no  estoppel."-"' 

Validity. — A  deed  valid  between  the  parties  thereto,  though  invalid  as  to  third 
persons,  may  operate  as  an  estoppel  against  the  grantor  and  his  privies.36  But 
a  void  deed  cannot  operate  as  an  estoppel.37 

(2)  Deeds  of  Conveyance. — Estoppel  can  occur  only  where  a  party  has  con- 
veyed a  precise  or  definite  legal  estate  or  right,  by  a  solemn  assurance,  which  he 
will  not  be  permitted  to  vary  or  to  deny.  It  can  have  no  operation  to  prevent 
the  denial  of  an  equitable  transfer  of  title,  which  is  not  identical  with  the  legal 
title  or  muniment  of  title  which  it  may  be  relied  on  either  to  establish  or  pro- 
tect.38 

Grantor's  Want  of  Vested  Estate  Appearing  on  Deed. — So,  too,  it  is 
laid  down,  that  to  the  success  of  an  estoppel  it  is  obviously  necessary  that  the 
grantor's  want  of  a  present  vested  estate  should  not  appear  on  the  deed  itself, 
which  would  else  contain  internal  evidence  of  its  invalidity.39 

(3)  Bonds.See  post,  "Bonds,"  III,  C,  3,  c,  (1). 

(4)  Mortgages  and  Deeds  of  Trust. — This  subject  is  treated  elsewhere  in  this 
title.40 

2.  Unsealed  Instruments. — See  post,  "Simple  Contracts  and  Writings  Not 
Operating  as  Deeds,"  IV,  E,  13. 

C.  Operation  and  Effect — 1.  Estoppel  by  Covenants. — After-Acquired 
Title.— See  post,  "After-Acquired  Title,"  III,  C,  6. 

2.  Estoppel  by  Conditions. — See  post,  "Adverse  Titles  Derived  from  Com- 
mon Source,"  IV,  E,  10. 

3.  Estoppel  by  Recitals  and  Averments— a.  General  Rules  and  Principles. 
— A  mere  recital  of  a  fact  in  a  deed  is  as  effectual  an  estoppel  as  a  covenant.41 
A  party  is  estopped  to  deny  what  he  has  said  in  his  own  deed;42    and  a  person 


35.  Truth  appearing  on  face  of  deed. — 

Franklin  County  v.  German  Savings  Bank, 
142  U.  S.  93,  99,  35  L.  Ed.  948. 

36.  Mason  v.   Muncaster,  9   Wheat.  445, 
'55,    6    L.    Ed.    131;    Terrett   v.    Taylor,    9 
Cranch  43,  3  L.  Ed.   650.     See  post,  "Par- 
ies and   Privies."  Ill,   D,   1,  b,   (1). 

37.  Void  deed. — Harkness  v.  Underhill, 
1  Black  316,  17  L.  Ed.  208;  Deputron  v. 
Young,  134  U.  S.  241,  257,  33  L.  Ed.  923. 
See  post,  "Capacity  of  Parties,"  III,  D, 
1,   a." 

Conveyance  a  fraud  upon  power  of  at- 
torney.— Even  if  a  power  of  attorney  to 
convey  is  general,  and  the  conveyance 
is  a  fraud  upon  the  power,  no  estoppel 
arises  in  favor  of  the  grantee,  unless  he 
paid  value  without  notice.  Deputron  v. 
Young,   134   U.   S.   241,   257,   33   L.    Ed.  923. 

Incapacity  of  parties. — Sec  post,  "Ca- 
pacity of  Parties,"  III,  D,  1,  a. 

As  affecting  right  to  set  up  after-ac- 
quired title. — See  post.  "Void  Deed  or 
Conveyance,"   III,  C,  6,  a. 

38.  Deeds  of  conveyance.  —  Gilmer  v. 
Poindexter,  10  How.  257,  267,  13  L-  Ed. 
411. 

On  the  30th   of  January,   1835,   Poitvl' 
ter    purchased    from    Thomas    a    right    <>f 
entry  in     ertain   lands   in   Louisiana,    with 


authority  to  locate  the  lands  in  the  name 
of  Thomas,  and  they  were  so  located. 
Subsequently  to  such  location,  viz,  on 
the  27th  of  November,  1840,  Thomas,  by 
notarial  act,  transferred  to  Poindexter  all 
the  right  which  Thomas  then  had.  or 
thereafter  might  have,  to  the  land  so 
located,  and  authorized  Poindexter  to  ob- 
tain a  patent  in  his  own  name.  The  patent 
was  issued  to  Thomas,  and  not  to  Poin- 
dexter. It  was  held  that  Poindexter  did 
not  take  the  legal  title,  either  by  direct 
conveyance  or  by  estoppel.  Gilmer  v. 
Poindexter,  10  How.  257,  268,  13  L.  Ed. 
411.  See  ante,  "In  General,"  III,  B.  1. 
b,   (1). 

39.  Grantor's  want  of  vested  estate  ap- 
pearing on  deed. — Gilmer  v.  Poindexter. 
10  How.  257,  268.  13  L.  Ed.  411.  See 
post.  "Deeds  of  Conveyance,"  111.  B,  l, 
b.    (2). 

40.  See  post,  "Mortgages  and  Deeds  of 
Trust,"  111.  C,  3,  c,  (2);  "D<  nial  of  Valid- 
ity   of    Deed,"    III.    C,    5,    a;    "Denial    of 

Seisin,"     II  I.    C.    5.    d. 

41.  General  rules  and  principles.— Bush 
v.  Cooper,    18    I  tow,   B2,  85,    15   I..    Ed    " 
Carver   v.    (ark-.m.    I    Pet,    l.    B6,    B8,    7    L. 
Ed.  761 

42.  Taylor  ;■.  Benham,  5  How.  233,  u;  i. 
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who  accepts  a  deed  of  conveyance  is  estopped  to  deny  recitals  therein  contained.43 
Estoppel  by  recitals  in.  a  deed  does  not  operate  to  deprive  the  grantee  of  a  right 
conferred  by  the  deed,  and  which  was  one  of  the  essential  conditions  of  its 
acceptance.44 

Certainty. — Recitals,  to  operate  as  an  estoppel,  should  be  clear  and  unam- 
biguous.45 

General  Recitals  and  Recitals  of  a  Particular  Fact. — The  general  rule  of 
law  seems  to  be  that  a  general  recital  in  a  deed  will  not  conclude  a  party ;  though 
the  recital  of  a  particular  fact  may  estop  him.46 

In  Collateral  Actions. — Facts  recited  in  an  instrument  may  be  controverted 
by  the  other  party  in  an  action  not  founded  on  the  same  instrument,  but  wholly 
collateral  to  it.  Recitals  of  the  kind  may  be  evidence  for  the  party  instituting 
the  suit,  but  they  are  not  conclusive.47 

b.  Character  of  Recitals — (1)  Requisites  Generally. — See  ante,  "General  Rules 
and  Principles,"  III,  C,  3,  a. 

(2)  Consideration. — As  a  general  rule,  a  party  to  a  deed  is  estopped  to  assert 
that  the  recital  of  the  consideration  is  false.48 


12    L-    Ed.    130.    citing    Speake    v.    United 
States,  9  Cranch  28,  3  L.  Ed.  645. 

The  principle  is,  that,  where  a  man  has 
entered  into  a  solemn  engagement  by 
deed  under  his  hand  and  seal  as  to  cer- 
tain facts,  he  shall  not  be  permitted  to 
deny  any  matter  which  he  has  so  asserted. 
Van  Rensselaer  v.  Kearney,  11  How.  297, 
325,  13  L.  Ed.  703. 

43.  Shepherd  v.  May,  115  U.  S.  505,  29 
L.   Ed.   456. 

44.  Deery  v.  Cray.  5  Wall.  795,  803,  18 
L.  Ed.  653. 

Where  an  heir  conveys  both  as  heir, 
and  also  as  executor  under  a  power  in  a 
will  which  his  deed  recites,  the  fact  that 
his  deed  thus  acknowledges  a  will  does 
not  estop  a  party  claiming  under  the  deed 
to  assert  that  the  grantor  inherited  as 
heir.  Deery  v.  Cray,  5  Wall.  795,  18  L. 
Ed.  653. 

"It  was  the  manifest  intent  of  all  the 
parties  to  the  deed  that  it  should  convey 
such  title  as  might  be  conveyed  under  the 
will,  and  if  that  should  be  invalid,  convey 
such  title  as  William  Brent  had  as  heir 
at  law.  The'se  purposes  did  not  neces- 
sarily defeat  each  other.  There  might 
have  been  a  will,  and  it  might  have  been 
doubtful  whether  it  had  been  executed 
with  the  formalities  necessary  to  transmit 
title  to  land  in  Maryland,  or  to  authorize 
the  executors  to  do  so.  In  such  case  the 
purchaser  had  a  right  to  take,  also,  for 
his  security,  a  conveyance  from  the  heir 
at  law.  If  he  could  do  this  by  a  separate 
instrument,  there  is  no  reason  why  he 
could  not  do  it  in  the  same  instrument 
which  professed  to  convey  by  authority 
of  the  will.  The  very  nature  of  the  case, 
therefore,  precludes  the  idea  of  estoppel; 
for.  to  say  that  a  party  claiming  under 
that  deed  "is  estopped  to  assert  that  Wil- 
liam Brent  inherited  the  land  as  heir  at 
law,  is  to  deprive  him  of  a  right  conferred 
by  the  deed,  and  which  was  one  of  the 
essential  conditions  of  its  acceptance." 
ery  v.  Crav,  5  Wall.  79:.,  so:;,  804,  18 
L.  Ed.  653. 


45.  School  District  V.  Stone,  106  U.  S. 
183,  187,  27  L.  Ed.  90.  See  ante,  "In  Gen- 
eral," III,  B,  1,  b,   (1). 

46.  Sprigg  v.  Bank,  10  Pet.  257.  265,  9 
L.  Ed.  416;  Sprigg  v.  Bank,  14  Pet.  201, 
10  L.    Ed.  419. 

"When  a  party  has  solemnly  admitted 
a  fact,  by  deed  under  his  hand  and  seal, 
he  is  estopped  not  only  from  disputing 
the  deed  itself,,  but  every  fact  it  recites." 
Sprigg  v.  Bank,  10  Pet.  257,  265,  9  L.  Ed. 
416.  See.  also,  Carver  v.  Jackson,  4  Pet. 
1,  83,  7  L.  Ed.  761. 

Land  was  sold  under  a  power  of  sale  in 
a  will  by  one  of  four  executors,  who 
conveyed  in  the  character  of  surviving 
executor,  the  authority  for  doing  which 
he  claimed  under  the  will.  The  money 
for  it  was  received  in  this  way;  the  lands 
were  occupied  quietly  under  the  execu- 
tor's deed  for  nearly  twenty  years;  the 
consideration  was  never  paid  back  to  the 
grantees,  nor  by  law  liable  to  be,  as  the 
deed  was  without  warranty  except  against 
those  claiming  under  the  executor's  de- 
cedent, and,  as  regards  them,  was  in  the 
end  expressly  confirmed  by  his  heirs  and 
devisees  under  a  compromise  with  the 
grantees.  It  was  held  that  the  executor 
and  his  representatives  are  estopped  to 
set  up  his  own  imperfect  doings  or  neg- 
lect as  a  justification  for  not  paying  over 
what  he  actually  received,  for  cestui  que 
trusts,  and  still  holds.  He  is  estopped 
in  eauity  to  deny  his  liability  to  them. 
Consequently  the  estate  of  the  executor 
was  decreed  to  pay  over  to  the  cestui  que 
trusts  the  money  he  thus  received  on  their 
account.  Taylor  7'.  Benham,  5  How.  ::::::. 
273,  12  L-  Ed.  130,  citing  Speake  V.  United 
States,  9  Cranch  28,  2  L-  Ed.  645,  as  an 
analogy  for  estopping  the  executor  and 
lii^  representatives  to  deny  what  he  has 
said  in  his  own  deed?. 

47.  In  collateral  actions. — Bank  7'. 
Banks.   101    U.    S.    240.   247,    25   L.    Ed.    850, 

48.  Consideration. — Bank  v.  Lee.  13  Pet. 
1«7,   116,  10   L.   Ed.    81.     See,   also,  Marsh 
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(3)  Boundaries  and  Description.— Recitals  in  a  deed  or  grant  of  die  bound- 
aries of  the  tract  conveyed,49  and  recitals  describing  the  land  or  thing  granted,50 
operate  as  estoppels  against  parties  thereto  and   their  privies.51 

(4)  Recital  of  Another  Deed.— See  post,  "Recital  of  Another  Deed,"  III    C 
b,  (4). 

(5)  Recital  of  Outstanding  Title  or  Encumbrance.— See  post  "Mortgage  or 
Deed  of  Trust,"  III,  C,  6,  c,  (2),  (e).5*  P  g  &L  or 

c.  Character  of  Deed— (I)  Bonds.— The  recitals  of  a  bond  operate  as  an  es- 
toppel against  the  parties  thereto.53 


V.  Brooks,  8  How.  223,  233,  12  L.  Ed. 
1056.  See  the  titles  DEEDS,  ante,  p. 
245;  PAROL  EVIDENCE. 

Existence  of  conveyance. — Where  the 
existence  of  a  conveyance  is  recited  in  a 
deed  as  part  of  the  consideration  had, 
the  grantor  is  estopped  to  assert  that  the 
recital  was  false  and  that  this  part  of 
the  consideration  must  be  rejected.  Bank 
v.  Lee,  13  Pet.  107,  116,  10  L.  Ed.  81.  See, 
also,    post,    "Recital    of    Another    Deed," 

III.  D,  2,  b,  (2). 

Suit  to  remove  cloud  from  title. — In  a 
suit  to  set  aside  and  cancel  deed  as  a 
•cloud  on  complainant's  title,  the  recitals 
in  such  deeds  cannot  be  relied  on  by  the 
defendant  as  proof  of  the  payment  of  the 
purchase  money.  Simmons  Creek  Coal 
Co.  v.  Doran,  142  U.  S.  417,  35  L.  Ed.  1063. 

49.  Arguello  v.  United  States,  18  How. 
539,  545,  15  L.  Ed.  478;  Carondelet  v.  St. 
Louis,  1  Black  179,  17  L.   Ed.  102. 

Claimants  of  a  tract  of  land  under 
a  lost  Spanish  land  grant,  who  accepts  as 
a  definitive  title  to  such  tract,  a  deed  ex- 
cluding from  its  boundaries  a  part  of  the 
tract  originally  claimed,  are  estopped  from 
asserting  that  such  part  is  included  in  their 
grant.  Arguello  v.  United  States,  18  How. 
539,  545,  15  L-  Ed.  478.  See  post,  "In- 
consistant    Acts,    Conduct   and   Positions," 

IV.  E,  20. 

50.  Description. — Branson  v.  Wirth.  17 
Wall.  32,  40,  21  L-  Ed.  566;  Littlefield  v. 
Perry,   21  Wall.   205,  22  L.   Ed.  577. 

A  patentee  of  land,  who  assumes  to  con- 
vey a  specific  quarter  section  of  land  as 
granted  by  his  patent,  and  his  privies, 
are  estopped  to  deny  that  his  patent 
covered  such  quarter  section.  Branson  v. 
Wirth,   17  Wall.   32,  40.  21   L.   Ed._  566. 

Description  of  patent  and  improve- 
ment.—See  the  title   PATENTS. 

51.  See  post,  "Parties  and  Privies,"  III, 
D,   1,  b,    (1). 

52.  Bonds. — Bissell  v.  Spring  Valley 
Tp.,  110  U.  S.  162,  169.  28  L.  Ed.  105.  See 
post,  "Parties  and  Privies,"  III,  D,  1, 
b.    (1). 

53.  There  can  be  no  ground  for  an  es- 
toppel by  the  recitals  of  a  bond  unless 
the  bond  which  is  supposed  to  affect  it, 
is  the  bond  of  the  party  sought  to  be 
estopped.  If  the  bond  is  not  the  act  and 
deed  of  the  party  to  be  estopped,  it  does 
not  bind  him  at  all,  and  cannot  be  made 
obligatory    by    its    own    contents.      Bissell 

V.  Spring   Valley   Tp.,    110    U.    S.    162,    169. 
28  L.  Ed.   105. 


Where  the  law  provides  that  the  penal 
sum  of  a  bond  shall  be  equal  to  the  double 
value,  and  the  parties,  voluntarily,  and 
without  fraud,  assent  to  the  insertion  of 
a  given  sum,  it  is  as  much  an  estoppel, 
as  if  the  bond  had  specially  recited  that 
such  sum  was  the  double  value.  Speake 
v.  United  States,  9  Cranch  28,  36,  3  L 
Ed.  645. 

The  obligors  of  an  embargo  bond  taken 
by  virtue  of  the  law  of  January  9th,  1808, 
are  estopped  to  deny  that  the  penalty  of 
such  a  bond  is  double  the  true  value  of 
the  vessel  and  cargo.  Speake  v.  United 
States,  9  Cranch  28,  3  L.  Ed.  645. 

"The  value  was  a  matter  of  uncertainty, 
and  the  ascertaining  of  that  value  was  the 
joint  act  and  duty  of  both  parties.  When 
once  that  value  was  ascertained  and 
agreed  to  by  the  parties,  and  a  bond  ex- 
ecuted in  conformity  to  such  agreement, 
the  parties  were  estopped  to  deny  that  it 
was  not  the  true  value.  If  an  issue  had 
been  taken  upon  the  fact,  the  evidence  on 
the  face  of  the  bond  would  have  been 
conclusive  to  the  jury;  and  if  so,  it  is  not 
less  conclusive  upon  demurrer.  It  would 
be  dangerous  in  the  extreme,  to  admit 
the  parties  to  avoid  a  sealed  instrument, 
by  averring  that  there  was  an  error  in 
the  value,  by  an  innocent  mistake,  or  by 
accident,  or  by  circumstances  against 
which  no  human  foresight  could  guard. 
A  mistake  of  one  dollar  would  be  as  fatal 
as  of  ten  thousand  dollars."  Speake  v. 
United  States,  9  Cranch  28,  36,  3  L-  Ed. 
645. 

Character  in  which  party  thereto  ex- 
ecuted bond. — One  who  expressly,  on  the 
face  of  a  bond,  acknowledges  himself  "as 
principal,"  is  estopped  from  saying  or 
going  into  evidence  to  show  that  he  was 
surety  only.  Sprigs  v.  Bank.  10  Pet.  2.">7, 
265,  9  L  Ed.  416;  Sprigg  v.  Bank,  14  Pet. 
201.  10  L.   Ed.  419. 

The  same  principle  of  law  applies  both 
at  law  and  in  equity,  although  there  are 
no  technical  estoppels  in  a  court  of  equity; 
for  it  is  equally  well  settled,  as  a  rule  of 
evidence,  in  court  of  equity  as  well  as  in 
courts  of  law,  that  parol  evidence  is  inad- 
sible  to  contradict  or  substantially 
vary  the  legal  import  of  a  written  argu- 
ment. Sprigg  v.  Bank,  n  Pet.  201,  206, 
id  L.  !' .!  no.  See  the  title  l'\KOL 
EVIDENC 

The  plaintiff  in  error,  with  others,  ex- 
ecuted to  the  Hank  of  Mount  Pleasant 
a  sealed  obligation  for  the  payment  o!  the 
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Recital  of  Regularity  of  Issuance  in  Municipal  Bonds. — See  the  titles 
Municipal,  County,  State  and  Federal  Aid;  Municipal,  County,  State 
and  Federal  Securities. 

(2)  Mortgages  and  Deeds  of  Trust. — The  recital  in  a  junior  mortgage  or  deed 
of  trust  of  an  outstanding  prior  mortgage  estops  the  parties  to  the  former  to 
deny  the  existence  or  validity  of  the  latter.54  A  recital  in  a  deed  of  trust  or 
mortgage  prescribing  the  terms  of  sale  does  not  estop  the  beneficiary  to  deny 
that  his  debt  is  paid  if  the  proceeds  of  the  mortgaged  property  are  insufficient 
to  pay  the  debt.55 

(3)  Deeds  Executed  under  a  Power. — A  grantee,  accepting  a  deed  executed 
under  a  power  which  recites  the  manner  in  which  the  power  is  exercised,  is  es- 
topped from  denying  that  the  fact  was  as  recited.56  If  the  manner  in  which 
the  power  is  exercised  is  recited,  it  being  a  proper  matter  for  recital,  then  the 
recital  is  evidence,  not  against  strangers,  but  against  the  grantee  and  parties 
claiming  under  him.57 


sum  of  $2,100,  at  the  expiration  of  sixty 
days;  and  in  the  instrument,  each  of  the 
parties  to  it  acknowledged  himself  bound 
as  principal.  The  money  was  loaned  on 
the  instrument,  to  and  for  exclusive  bene- 
fit of  one  of  the  parties  to  it;  and  after 
the  time  of  payment  arrived,  the  bank 
gave  a  further  credit  to  the  borrower;  re- 
ceiving from  him  the  discount  for  the 
extension  of  payment;  no  notice  was  given 
to  the  other  parties  of  this  fact.  The 
amount  loaned  not  having  been  repaid, 
this  suit  was  instituted  on  the  obligation; 
and  the  defendant  pleaded  several  pleas, 
alleging  he  was  discharged  from  all  lia- 
bility under  the  obligation;  the  plaintiff 
replied,  that  each  of  the  obligors  having 
acknowledged  himself  as  principal  in  the 
instrument,  all  were  estopped  from  setting 
up  any  defense  in  opposition  thereto.  In 
this  case,  the  fact  of  the  defendant's  be- 
ing surety  is  not  only  admitted,  but  it  is 
alleged,  that  he  is  estopped  from  setting 
it  up,  by  his  own  admission  in  his  obliga- 
tion, that  he  is  principal;  and  no  counte- 
nance can  be  given  to  such  a  defense  at 
law,  under  such  circumstances.  Sprigg  v. 
Bank,  10  Pet.  257,  9  L.  Ed.  416. 

Official  bond — Recital  of  appointment 
of  Indian  agent. — In  a  suit  by  the  United 
States  against  the  obligors  in  the  official 
bond  of  an  Indian  agent,  it  is  not  neces- 
sary for  the  government  to  produce  the 
commission  of  such  agent,  or  a  certified 
copy  of  it,  when  the  bond  upon  which 
the  suit  was  brought  recites  that  he  was 
appointed  Indian  agent.  The  obligors  in 
the  bond  are  estopped  by  the  recital  of 
his  appointment  from  denying  it.  Bruce 
V.  United  States,  17  How.  437,  442,  15  L. 
Ed.  129. 

54.  Junior  mortgagors  and  their  as- 
signees in  bankruptcy,  whose  mortgages 
are  made  expressly  subject  to  prior  mort- 
gages, are  estopped  by  the  provision  of 
their  mortgages,  to  deny  the  existence  or 
validity  of  such  prior  mortgages.  By 
making  junior  mortgages  expressly  sub- 
ject to  prior  ones  the  full  indebtedness  is 
acknowledged,  and  where  there  is  no  evi- 
dence that  any  portion  of  such  prior 
mortgages  has  been  paid,  it  is  not  admis- 


sible for  the  mortgagors  or  their  assignees 
in  bankruptcy  to  deny  it.  Jerome  v. 
McCarter,  94  U.  S.  734,  736,  24  L-  Ed. 
136;  Bronson  v.  La  Crosse,  etc..  R.  Co., 
2  Wall.  283,  17  L.  Ed.  725.  See  post,  "Re- 
cital of  Another  Deed,"  III,  D,  2,  b,   (2). 

55.  Shepherd  v.  May,  115  U.  S.  505,  29 
L.  Ed.  456. 

A  deed  of  trust  executed  to  secure  a 
note  of  the  grantor  prescribed  that  the 
terms  of  sale  should  be  "the  amount  of 
indebtedness  secured  by  said  deed  of  trust 
unpaid,  with  the  expenses  of  sale,  in  cash, 
and  the  balance  at  twelve  and  eighteen 
months."  The  proceeds  of  the  sale  made 
by  the  trustee  were  less  than  the  amount 
due  on  the  note.  It  was  held  that  the 
mortgage  creditor,  who  became  the  pur- 
chaser, was  not  estopped  from  denying 
that  he  received  payment  in  full  from 
the  sale.  The  clause  of  the  deed  of  trust 
prescribing  the  terms  of  sale,  and  which 
merely  showed  an  expectation  that  the 
property  would  bring  at  least  the  amount 
of  the  note  and  expenses  of  sale,  did  not 
estop  the  beneficiary  thereunder  from 
denying  that  the  property  would  and  ac- 
tually did  bring  that  amount.  To  hold 
otherwise  would  amount  to  this  proposi- 
tion: "That  when  a  mortgagor  represents 
to  his  mortgagee  that  the  property  mort- 
gaged is  sufficient  security  for  the  debt, 
and  the  mortgagee  relying  upon  the  rep- 
resentation, accepts  the  security,  and  it 
turns  out  that  the  proceeds  of  the  mort- 
gaged property  are  insufficient  to  pay  the 
debt,  he  is  estopped  to  deny  that  his  debt 
is  paid.  The  statement  of  the  propositi' 
is  its  answer."  Shepherd  v.  May,  115  I 
S.  505,  29  L.  Ed.  456. 

56.  French  v.  Edwards.  13  Wall.  50.;. 
515,  20  L-  Ed.  702. 

57.  French  v.  Edwards,  13  Wall.  506. 
515,   20   L-    Ed.   702. 

"Thus,  if  a  sheriff  should  refer  in  his 
deed  to  an  execution  issued  to  him,  and 
recite  that  in  obedience  to  it  and  the 
statute  in  such  case  provided,  lie  had 
sold  the  property  to  the  highest  bidder, 
it   would   be   presumed   that   he   had   dune 

his  duty  in  the  premises,  given  the  proper 
advertisement,  and  made  the  sale  at  public 


ESTOPPEL. 


925 


Bona  fide  purchasers  are  not  entitled  to  repose  credit  in  the  recitals  and 
declarations  of  the  attorney  as  expressed  in  his  deed,  that  disclose  the  mode  in 
which  the  authority  has  been  exercised,  and  will  not  be  protected  against  their 
falsity.     The  principal  is  not  estopped  to  deny  their  truth.58 

(4)  Patents  of  Land. — See  the  title  Public  Lands. 

4.  Estoppels  Which  Run  with  the  Land.— See  ante,  "Estoppels  Which 
Run  with  the  Land,"  I,  C,  2. 

5.  Matters  Precluded — a.  Denial  of  Validity  of  Deed. — A  party  to  a  con- 
tract cannot  pronounce  his  own  deed  invalid,  although  such  party  be  a  sovereign 
state.59 

b.  Denial  of  Validity  of  Title  Conveyed.— See  post,  "Grantor  and  Grantee," 
IV,  E,  8,  b,    (2)  ;    "Adverse  Titles  Derived  from  Common  Source,"  IV,  E,  10. 

c.  Character  in  Which  Grantor  Conveyed. — It  is  a  settled  rule  of  construction, 
that  "whoever  conveys  to  a  purchaser,  without  restraining  the  operation  of  his 


auction  in  the  proper  manner.  But  if 
he  should  go  farther  and  recite  that  he 
had  sold  the  property,  not  at  public  auc- 
tion, but  at  a  private  sale,  the  deed  would 
be  void  on  its  face,  the  sale  by  auction 
being  essential  to  a  valid  execution  of 
the  authority  of  the  sheriff.  The  vendee, 
by  accepting  the  conveyance  with  this 
solemn  declaration  of  the  officer  as  to 
the  manner  in  which  his  power  was  ex- 
ercised, would  be  estopped  from  denying 
that  the  fact  was  as  recited.''  French  v. 
Edwards,  13  Wall.  506,  515,  20  L.  Ed.  702. 

The  recitals  in  a  deed  of  a  sheriff  as  to 
the  manner  in  which  he  executed  a  judg- 
ment directing  the  sale  of  property  are 
evidence  against  the  grantee  and  parties 
claiming  under  him.  Accordingly,  a  deed 
of  this  officer  reciting  a  sale  of  property 
under  a  judgment  for  taxes  to  the  highest 
bidder,  when  he  was  authorized  by  the 
statute  only  to  sell  the  smallest  quantity 
of  the  property  which  any  one  would  take 
and  pay  the  judgment  and  costs,  was  held 
to  be  void  on  its  face.  French  v. 
Edwards,   13  Wall.   506.  20  L.   Ed.   702. 

58.  Morrill  v.  Cone,  22  How.  75,  82,  16 
L.  Ed.  253. 

In  reference  to  the  argument  in  favor 
of  the  opposite  contention,  the  court  said: 
"This  argument  rests  for  its  support  upon 
the  hypothesis  that  the  delinquency  of 
the  mandatary  is  a  breach  of  an  equitable 
trust,  a  trust  cognizable  in  a  court  of 
chancery  ,nly,  a  court  that  will  not  ad- 
minister relief  against  a  bona  fide  pur- 
chaser having  the  legal  title.  It  assumes 
that  the  deed  made  by  the  attorney  in- 
vests the  grantee  with  the  legal  title,  not- 
withstanding the  noncompliance  with  the 
condition.  If  this  were  true,  the  inference 
would  follow.  *  *  *  But  the  assumption 
is  not  tenable.  The  attorney  was  not 
invested  with  the  legal  estate.  He  was 
the  minister,  the  servant,  of  his  constit- 
uent, and  his  authority  to  convey  the 
legal  estate  did  not  arise  except  upon  a 
valid  sale  in  accordance  with  the  require- 
ments of  the  power."  Morrill  v.  Cone, 
22  How.  75,  82,  16  L-  Ed.  253.  See  the 
title  POWERS. 


Admission  of  payment. — Where  a  deed 
executed  by  the  attorney  is  apparently 
within  the  scope  of  his  power,  the  admis- 
sion therein  of  payment  of  the  considera- 
tion is  competent  testimony  of  the  fact. 
American  Fur  Co.  v.  United  States,  2 
Pet.  358,  7  L-  Ed.  450.  But  it  is  compe- 
tent to  his  principal  to  show  that  the 
transaction  was  in  appearance  only,  and 
not  in  fact  within  the  authority  bestowed. 
Morrill  v.  Cone,  22  How.  75,  82,  16  L.  Ed. 
253. 

59.  Fletcher  v.  Peck,  6  Cranch  87,  3  L. 
Ed.  162.  See  post,  "Adverse  Titles  De- 
rived  from   Common    Source,"    IV,    E,    10. 

Deed  of  indenture. — A  deed  on  its  face 
purported  to  be  an  indenture,  of  which 
the  grantor,  from  the  nature  of  the  trans- 
action, would  be  holder  of  the  counter- 
part, signed  by  the  grantee.  The  original, 
which  is  signed  by  the  grantor,  would  be 
in  possession  of  the  grantee.  It  was  held 
that  the  grantee  cannot  object  to  the 
validity  of  his  covenant,  because  the  origi- 
nal is  not  produced,  a  paper  which,  if 
in  existence,  is  in  his  own  possession. 
Much  less  could  he  be  heard  to  make 
this  allegation  after  the  contract  has  been 
executed  by  his  own  deed  sealed  and  de- 
livered in  pursuance  of  it.  Hallett  v.  Col- 
lins, 10   How.   174,  184,  13   L.    Ed.  376. 

Deed  of  trust. — A.  borrowed  money 
from  an  insurance  company  on  deeds  of 
trust  for  the  construction  of  houses  on 
lots  owned  by  him;  and,  becoming  em- 
barrassed, voluntarily  transferred  and  con- 
veyed by  deed,  absolute  in  form,  all  the 
property  included  in  the  said  several  deeds 
of  trust  together  with  certain  other  lots, 
to  the  agent  of  said  company,  to  whom 
the  said  company  in  good  faith  made 
further  loan-;  on  other  deeds  of  trust, 
relying  on  tin-  legal  title  of  record,  and 
not  knowing  that  the  deeds  was  made  for 
its  own  security  merely.  It  was  held 
that  A.  is  estopped  to  deny  the  validity  of 
t lie  deeds  of  trust  given  to  the  company 
by  its  agent.  Balloch  v.  Hooper,  146  U. 
S.   363,  368,   36   L-    Ed.   1008. 
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conveyance,  shall  be  deemed  to  convey  in  every  character,  which  enabled  him  to 
give  effect  to  his  deed.60 

d.  Denial  of  Seisin. — The  warranty  estops  the  grantee,  and  all  persons  in 
privity  with  him,  from  denying  that  he  was  seised.  The  estoppel  works  upon 
the  estate,  and  binds  the  after-acquired  title  as  between  parties  and  privies.01 

e.  Assertion  of  After-Acquired  Title. — See  post,  "After-Acquired  Title," 
III,  C,  6. 

f.  Denial  of  an  Equitable  Transfer  of  Title. — See  ante,  "Deeds  of  Convey- 
ance," III,  B,  1,  b,  (2). 

6.  After- Acquired  Title — a.  Void  Deed  or  Conveyance. — A  void  deed  or 
conveyance,  or  writing  obligatory,  cannct  operate  as  an  estoppel,  to  prevent  one 
of  the  parties  thereto  from  setting  up  a  valid  legal  title  subsequently  acquired.6? 

b.  Operation  of  Covenants — (1)  Covenant  of  Warranty — (a)  ///  General. — 
Where  land  is  conveyed  with  a  covenant  of  general  warranty,  the  grantor  is 
estopped  from  setting  up  against  his  grantee,  and  those  claiming  under  him,  an 
after-acquired  title,  and  such  title  will  enure  by  way  of  estoppel  to  the  benefit  of 
the  grantee,  his  heirs  and  assigns.  Such  a  covenant  may  operate  to  create  a  title 
in  fee  by  way  of  estoppel. i]:i 


60.  Dundas  V.  Hitchcock,  12  How.  256, 
271.  13  L.   Ed.  978. 

Where  a  widow  was  allowed  one  year, 
after  probate  of  her  husband's  will,  to 
elect  whether  to  take  under  it  or  not, 
and  by  the  will  she  was  sole  devisee  for 
herself  and  children,  and  before  the  expi- 
ration of  the  year  she  released  to  the 
mortgagee  all  her  estate,  right  and  claim 
to  the  mortgaged  premises,  styling  her- 
self widow  and  sole  devisee,  she  cannot 
afterwards  avail  herself  of  her  right  of 
election  and  set  up  a  claim  to  dower, 
outside  of  the  will;  she  is  estopped  by  her 
deed.  Dundas  v.  Hitchcock.  12  How.  256, 
13  L.  Ed.  978. 

This  deed  is  an  estoppel,  both  in  law 
and  equity,  against  this  claim  of  dower. 
By  it,  she  professes  to  convey,  as 
"widow,"  "sole  devisee,"  and  under  the 
powers  vested  in  her  by  the  will.  She 
releases  all  claim  or  demand  in  law  or 
equity,  in  possession  or  expectancy,  "so 
that  neither  she.  nor  her  heirs,  can  or 
may,  by  any  ways  or  means  whatsoever, 
hereafter  have,  claim,  challenge,  or  de- 
mand any  right,  title,  interest,  or  estate 
in  the  premises."  It  is  hard  to  conceive 
how  any  conveyancer  could  devise  lan- 
guage more  comprehensive,  or  legal 
phraseology  more  stringent,  to  convey 
every  possible  estate  of  the  grantor  and 
operate  as  a  perfect  legal  estoppel  against 
all  possible  claim  in  any  character  what- 
ever. If  this  had  been  a  mere  naked 
power  of  appointment,  or  to  make  a  con- 
veyance of  the  title  of  the  deceased,  not 
coupled  with  an  interest,  and  the  widow 
had  intended  merely  to  exercise  such 
Dower  without  affecting  her  own  right 
in  the  property,  her  deed  should  have 
been  carefully  drawn,  so  as  to  show  on 
its  face  an  intention  to  save  her  own 
rights,  if  she  did  not  intend  to  convey 
them.  Dundas  v.  Hitchcock,  12  How. 
.  271,  13   L.    Ed.  H7S. 

This  case  is  mrch  stronger  against  the 
grantor;    for   her   deed    was   worthless,   un- 


less she  had  elected  to  take  the  devise 
under  the  will,  and  having  recited  in  her 
deed,  that  she  was  "widow  and  sole  dev- 
isee," she  is  thereby  estopped  from  deny- 
ing that  she  conveyed  all  rights  held  in 
either  character,  or,  as  between  her  and 
the  grantees,  ever  asserting  that  she  had 
not  elected  to  take  as  sole  devisee.  Dun- 
das v.  Hitchcock,  12  How.  256.  272,  13  L. 
Ed.   978. 

61.  Crews  v.  Burcham,  1  Black  352,  357, 
17  L.  Ed.  91 ;  Van  Rensselaer  v.  Kearney, 
11  How.  297,  325,  13  L.  Ed.  703;  French 
v.  Spencer.  21  How.  228,  16  L-  Ed.  97. 
See  post,  "Parties  and  Privies,"  III,  D,  1, 
b,  (1). 

A  mortgagor  hold  ng  under  a  deed  in 
fee  simple,  with  a  covenant  of  general 
warranty,  is  estopped  by  his  deed  from 
denying  seisin.  Bush  v.  Marshall,  6  How. 
2S4.  288,  12  L.  Ed.  440. 

62.  Void  deed  or  conveyance. — Hark- 
ness  v.  Underhill,  1  Black  316,  17  L.  Ed. 
208.      See    ante,    "In    General,"    III,    B.    1. 

b,  (1). 

A  contract  by  writing  obligatory  be- 
tween two  persons,  neither  of  them  being 
settlers  or  housekeepers,  that  one  of  them 
shall  enter  into  land  for  the  benefit  of 
both  under  the  pre-emption  laws,  will  not 
operate  by  way  of  estoppel  to  prevent  one 
of  the  parties,  his  heirs  or  alienees,  from 
setting  up  a  good  legal  title  subsequently 
acquired,  against  the  fraudulent  title  ob- 
tained by  the  other  in  accordance  with  the 
contract.  Harkness  v.  Underhill,  1  Black 
316,  17  L.  Ed.  208. 

63.  Covenant  of  warranty.  —  Terrett 
7'.  Taylor,  9  Cranch  43,  53,  3  L.  Ed.  650; 
Mason  v.  Mnncaster,  9  Wheat.  445.  455,  6 
L.  Ed.  131;  Elwood  v.  Flannigan,  104  U. 
S.  562.  26  L.  Ed.  842.  See.  also.  Myers 
V.   Croft.  13  Wall.  291,  295.  20   L.   Ed.   562. 

The  rule  has  always  been,  that  where 
there, was  a  warranty  or  covenants  for 
title,  'that  would  cause  circuity  of  action 
if  the  vendee  was  evicted  by  the  vendor, 
then   the    deed    worked   an   estoppel.      But 


ESTOPPEL. 


927 


At  law,  covenants  of  warranty  run  with  the  land;  and  if  the  covenantor  sub- 
sequently acquire  an  outstanding  paramount  title,  it  enures  by  force  of  the  cove- 
nant to  him  who  claims  under  the  deed  of  the  covenantor.64 

In  equity,  the  covenantor  is  treated  as  estopped  by  his  covenant  to  assert  that 
any  outstanding  title  existed  inconsistent  with  what  he  undertook  to  sell  and 
convey.65 

The  collateral  warranty  of  the  ancestor  who  had  no  estate  of  inheritance 
in  possession,  of  the  premises,  operates  as  an  estoppel  to  his  heir.'''1 

(b)  Where  Present  Interest  and  Title  Only,  Granted. — Where  there  is  no  re- 
cital in  the  deed  to  estop  the  grantcr  as  to  the  character  of  his  title  or  the  quan- 
tum of  interest  intended  to  be  conveyed,  a  covenant  of  general  warranty,  where 

Reversion  or  remainder. — The  estate  of 
a  public  enemy  was  confiscated  and  sold 
under  the  confiscation  act  of  July  17,  L862. 
No  disposition  was  ever  made  by  the  gov- 
ernment of  the  reversion  or  remainder  of 
the  estate  of  the  offending  party.  Sub- 
sequently to  the  sale  such  offending  party 
gave  a  deed  in  fee  simple  to  the  land 
which  had  been  confiscated  and  sold,  with 
covenants  of  general  warranty,  although 
he  had  no  power  of  alienating  the  rever- 
sion or  remainder  which  was  still  in  him 
after  confiscation  and  sale.  The  dis- 
ability which  had  rested  upon  him  against 
disposing  of  the  fee  was  removed  by  the 
proclamation  of  pardon  and  amnesty  after 
the  execution  of  said  deed  with  cove- 
nants of  general  warranty.  It  has  held 
that  he  and  all  persons  claiming  under 
him  were  estopped  by  that  warranty  from 
asserting  title  to  the  premises  against  the 
grantee  and  his  heirs  and  assigns,  or  con- 
veying it  to  any  other  parties.  Jenkin-  . 
Collard,  145  U.  S.  54(5,  650,  36  L.  Ed.  812, 
citing  Van  Rensselaer  v.  Kearney,  11  How. 
297,  13  L.  Ed.  703.  and  Irvine  v.  Irvine. 
9  Wall.  617,  19  L.  Ed.  800;  United  States 
v.  Dunnington,  146  U.  S.  338,  348,  36  L- 
Ed.  996. 

Purchase  of  pre-emption  claim  by 
vendor. — Upon  a  purchase  at  a  public  sale 
by  a  vendor  of  a  pre-emption  right  who  had 
sold  with  covenant  of  warranty,  the  legal 
title  vests  by  estoppel  in  vendee,  and  no 
further  conveyance  is  necessary.  Rush  :•. 
Marshall,  6   How.   284,  291,   12    L.   Ed.   440 

Deed  to  church  wardens. — A  covenant 
of  general  warranty  in  a  deed  to  church 
wardens,  binding  the  grantors  and  their 
heirs  forever,  and  warranting  the  land 
to  the  church  wardens  and  their  succes- 
sors forever  may  well  operate  by  way  of 
estoppel,  to  confirm  to  the  church  and  its 
privies,  the  perpetual  and  beneficial  estate 
in  the  land.  Terrett  v.  Taylor.  9  Cranch 
43.  53,  3  L.  Ed.  650;  Mason  V.  Mn ncast<r. 
9  Wheat.  445,  455,  6  L-  Ed.  131.  See,  also, 
Carver  v.  Jackson,  4  Pet.  l.  86.  7  1..  Ed 
761. 

64.  At  law. — Bush  :'.  Cooper,  18  How. 
82.  83.   15  L.    I'd    273. 

65.  Rush  v.  Cooper,  18  How.  82,  83.  IS 
L.  Ed.  273. 

66.  Collateral  warranty  of  ancestors 
Kesselman  v.  <  >ld,  I  Hall.  168,  l  I..  I 
786. 


the  rule  has  been  carried  further.  French 
V.  Spencer,  21  How.  228,  240.  16  L.  Ed. 
'>7.  See  post,  "Operation  of  Recitals  and 
Averments,"  III,  C,  6,  c. 

If  a  grantor  convey  with  covenant  of 
warranty  a  tract  of  land  to  which  he  has 
no  title  and  afterwards  acquires  the  same, 
such  after-acquired  title  enures  to  the 
benefit  of  the  grantee.  Terrett  v.  Taylor, 
9  Cranch  43,  53,  3  L.  Ed.  650;  Mason  v. 
Muncaster,  9  Wheat.  445,  6  L.  Ed.  131. 

The  legal  title  to  a  lot  of  land  was  in 
C,  his  successors  and  assigns,  in  trust 
for  the  purposes  of  education  and  other 
works  in  accordance  with  the  constitu- 
tion of  his  society,  "with  power  to  sell 
and  dispose  of  the  same  to  accomplish  the 
same  ends  in  case  circumstances  should 
require  it.''  He  thus  had  the  power,  under 
some  circumstances,  to  sell  and  con- 
vey'. He  sold  and  conveyed  by  a  deed 
which  did  not  disclose  upon  its  face  a 
violation  of  the  trust,  and  his  grantee, 
holding  then  the  legal  title  to  the  entire 
premises  in  dispute,  conveyed  to  the  de- 
fendant. A.,  who  with  his  wife  cove- 
nanted in  their  deed  to  the  United  States 
that  they  were  seised  of  the  premises  in 
fee  simple,  free  from  all  encumbrances 
whatever,  and  that  they,  and  their  heirs, 
executors  and  administrators,  would  war- 
rant and  defend  the  title  against  all  law- 
ful claims  whatsoever.  After  he  sold  to 
the  United  States,  A.  acquired  title  to 
the  lot.  It  was  held  that  the  title  thus 
acquired  by  A.  enured  to  the  benefit  of 
his  grantee.  He  is  estopped  to  dispute 
his  grantee's  right  of  possession,  or  to 
dispute,  as  between  himself  and  his  gran- 
tee, the  title  he  assumed  to  convey  with 
general  warranty.  Ryan  v.  United  States 
136  U.  S.  68.  87.  34  L.  Ed.  447. 

After-acquired  title  which  descended  to 
grantor. — W.  and  wife  executed  a  deed 
to  property  in  Texas  concluding  with  this 
habendum  and  warranty,  to  wit:  "To 
have  and  to  hold  to  him,  the  said  E.  M. 
Daggett,  his  heirs  and  assigns  forever, 
free  from  the  just  claim  or  claims  of  any 
and  all  persons  whomsoever,  claiming  or 
to  claim  the  same."  It  was  held  that  the 
deed  of  W.  and  his  wife  contained  a  gen- 
eral warranty  which  carried  by  estoppel, 
to  the  grantee,  an  after-acquired  title 
which  descended  to  the  grantor.  Miller 
V.  Texas,  etc.,  R.  Co.,  132  U.  S.  662.  33 
L.  Ed.  487. 
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the  estate  granted  is  the  present  interest  and  title  of  the  grantor,  does  not  operate 
as  an  estoppel  to  pass  a  subsequently-acquired  title.67 

(c)  In  Mortgage. — If  a  mortgage  contains  a  covenant  of  warranty,  the  legal 
title,  as  fast  as  it  is  acquired  by  the  mortgagor,  enures  to  the  mortgagee.68 

(2)  Covenant  of  Seisin  and  Right  to  Convey. — When  one  makes  a  deed  of 
land  covenanting  that  he  is  the  owner,  and  subsequently  acquires  an  outstanding 
and  adverse  title,  his  new  acquisition  enures  to  the  grantee  on  the  principle  of 
estoppel.69 

(3)  Coven-ant  for  Further  Assurance. — A  conveyance  by  deed  poll,  in  the  na- 
ture of  a  quitclaim  and  release,  without  a  warranty,  and  with  a  covenant  for 
further  assurance  to  the  vendee  or  his  heirs,  most  probably  would  not  operate  by 
estoppel,  to  prevent  the  vendor  from  setting  up  an  after-acquired  title.70 

(4)  Covenant  against  Encumbrances. — See  post,  "Statutory  Covenants,"  III, 
C,  6,  b,  (6)  ;  "In  General,"  III,  C,  6,  c,  (1). 

(5)  Covenant  for  Ouict  Enjoyment. — See  post,  "Statutory  Covenants,"  III, 
C,  6,  b,  (6). 

(6)  Statutory  Covenants. — Deeds  containing  language  which  under  the  law 
of  the  state  imports  covenants  of  warranty  of  title,  and  against  encumbrances 
and  for  quiet  enjoyment,  operate  as  effectually  as  estoppels  from  setting  up  an 


67.  Hanrick  v.  Patrick,  119  U.  S.  156, 
175,  30  L-  Ed.  396. 

"Where  the  deed,  although  containing 
general  covenants  for  title,  does  not  on 
its  face  purport  to  convey  an  indefeasible 
estate,  but  only  the  right,  title,  and  in- 
terest of  the  grantor,  in  cases  where  those 
covenants  are  held  not  to  assure  a  per- 
fect title,  but  to  be  limited  and  restrained 
by  the  estate  conveyed,  the  doctrine  of 
estoppel  has  been  considered  not  to  apply; 
in  other  words,  although  the  covenants 
are  as  a  general  rule  invested  with  the 
highest  functions  of  an  estoppel  in  pass- 
ing, by  mere  operation  of  law,  an  after- 
acquired  estate,  yet  they  will  lose  that 
attribute  when  it  appears  that  the  grantor 
intended  to  convey  no  greater  estate  than 
he  was  possessed  of."  Hanrick  v.  Patrick, 
119  U.  S.  156,  175,  30  L.  Ed.  396,  citing 
Brown  v.  Jackson,  3  Wheat.  449.  452,  4 
L.  Ed.  432. 

A  deed  contained  the  following  covenant 
of  warranty  that  the  grantor  "will,  and 
my  heirs,  executors,  and  administrators 
shall,  warrant  and  defend  the  same  to  the 
said  grantee,  and  to  his  heirs  and  assigns 
forever,  against  the  lawful  claims  and  de- 
mands of  all  persons;"  and  the  premises 
granted  were  described  as  "one  undivided 
half  of  all  my  right,  title,  and  interest  in 
and  to  the  following  described  lands." 
It  was  held  that  the  covenant  of  warranty 
relates  only  to  the  premises  granted, 
which  the  grantors  agree  to  warrant  and 
defend,  and  cannot  operate  as  an  estoppel 
preventing  the  grantors  from  asserting 
any  subsequently  acqtrred  title.  Hanrick 
V.  Patrick,  119  U.  S.  156,  175.  30  L.  Ed. 
396. 

68.  In  mortgage. — Tucker  v.  Ferguson, 
22  Wall.  527,  57::,  22   L.   Ed.  805. 

69.  Covenant  of  seisin  and  right  to  con- 
vey.— Irvine  v.  Irvine  9  Wall.  fill.  19  L. 
Ed.  800;  Moore  v.  Crawford,  L30  U.  S.  L22, 

l,  32  L-  Ed.  878;  Jenkins  v.  Collard,   145 


U.  S.  546,  559.  36  L-  Ed.  812;  United 
States  v.  Dunnington,  146  U.  S.  338,  348, 
36  L-  Ed.  996;  Van  Rensselaer  v.  Kear- 
ney,. 11   How.  297,  13  L.   Ed.  703. 

Reversion  of  estate  confiscated  and  sold. 
— The  estate  of  a  public  enemy  was  con- 
fiscated and  sold.  Subsequently  to  the 
sale  he  gave  a  deed  in  fee  simple  with 
covenants  of  general  warranty  accom- 
panied by  a  covenant  of  seisin  on  his 
part,  and  it  was  held  that  he  and  all  per- 
sons claiming  under  him  were  thereby 
estopped  from  asserting  the  title  to  prem- 
ises, as  against  the  grantee,  or  from  con- 
veying it  to  any  other  parties.  No  dis- 
position was  ever  made  by  the  govern- 
ment of  the  reversion  of  the  estate  of  the 
offending  party,  but  it  remained  in  him, 
without  power  to  alienate  it  during  his 
life.  It  was  held  that  the  covenant  of 
seisin  in  his  deed  estopped  him  and  his 
heirs  from  asserting  title  to  the  premises 
against  the  grantee;  and  that  the  amnesty 
and  pardon,  having  removed  the  disability, 
if  any,  resting  upon  him,  against  dispos- 
ing of  that  estate,  enlarged  his  estate,  the 
benefit  of  which  enured  equally  to  his 
grantee.  United  States  v.  Dunnington, 
146  U.  S.  338,  348,  36  L.  Ed.  996;  Jenkins 
V.  Collard,  145  U  S.  546,  560,  36  L.  Ed. 
812,  citing  Van  Rensselaer  v.  Kearney,  11 
How.  297,  13  L-  Ed.  703,  and  Irvine  c'. 
Irvine,  9   Wall.  617,   19   L.   Ed.  800. 

Grantor  taking  a  patent  of  the  land 
after  conveyance. — Where  the  deed  of  the 
grantor  contained  an  assertion  that  he 
was  well  seised  in  fee,  and  had  good  righl 
to  sell  and  convey  in  fee,  in  subsequently 
taking  a  patent  of  the  land  he  is  in  law 
acting  for  his  grantee.  Irvine  v.  Irvine. 
9  Wall.  617.  19  L.  Ed.  800.  See  the  title 
PUBLIC   LANDS. 

70.    Hallett  v.  Collins,  10  How.  174,  184 
13   L.    Ed.    376.      See   post,  "Quitclaim   an-'. 
Release   Deeds,"   III,  C,  6,  c,   (2),   (c). 
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after-acquired  title,  as  though  such  covenant  had  been  expressly  set  out  in  the 
deeds.71 

(7)  Special  Covenants. — Special  and  limited  covenants  do  not  operate  by  way 
of  estoppel  beyond  the  precise  limitation  specified.7 - 

(8)  Annulled,  Discharged,  Inoperative  or  Void  Covenants. — Estoppels  bind, 
not  only  parties,  but  privies  in  blood  and  estate,  though  not  personally  liable  on 
the  covenant  creating  the  estoppel.73  Not  only  is  no  existing  personal  liability 
necessary  to  work  an  estoppel,  but  none  need  have  existed  at  any  time.71  [f  the 
•covenantee  or  his  assignee  release  a  covenant  of  warranty,  it  can  no  longer  op- 
erate as  an  estoppel  to  prevent  the  covenantor  from  setting  up  an  after-acquired 
title.75 

The  discharge  of  a  bankrupt  does  not  affect  the  operation  of  estoppels, 
arising  by  law  from  covenants  of  warranty  contained  in  his  deed  of  conveyance 
of  land.76 


71.  Statutory  convenants. — Bush  v. 
Cooper,  18   How.   82,  15  L.   Ed.  273. 

72.  Davenport  v.  Lamb,  13  Wall.  418,  20 
L.  Ed.  655.  See  ante,  "Where  Present  In- 
terest and  Title  Only,  Granted,"  III,  C, 
6.   b.    (1),    (b). 

A  covenant  to  "warrant  and  defend" 
property  for  which  a  quitclaim  deed  is  ex- 
ecuted "against  all  claims,  the  United 
States  excepted,"  only  applies  to  claims 
from  other  sources  than  the  United  States. 
It  does  not  cover  any  interest  of  the 
United  States,  nor  preclude  its  acquisition 
by  the  covenantors  or  either  of  them  or 
by  their  heirs  for  themselves  or  its  enjoy- 
ment by  them  or  either  of  them  if  ac- 
quired. Davenport  v.  Lamb,  13  Wall. 
418,    419,   20    L.    Ed.    655. 

A  covenant  that  if  the  grantors  "obtain 
the  fee  simple"  to  property  conveyed 
'"from  the  government  of  the  United 
States  they  will  convey  the  same"  to  the 
grantee,  his  heirs,  or  assigns,  "by  deed  of 
general  warranty"  only  takes  effect  in  case 
the  grantors  acquire  the  title  directly  from 
the  United  States,  and  does  not  cover  the 
acquisition  of  the  title  of  the  United 
States  from  any  intermediate  party.  Da- 
venport v.  Lamb,  13  Wall.  41S,  419,  20  L. 
Ed.  655. 

73.  Bush  v.  Cooper,  18  How.  82,  85,  15 
L.  Ed.  273,  citing  Carver  v.  Jackson,  4  Pet. 
1.  85.  87.  7  L.  Ed.  761.  See  post,  "Parties 
and  Privies,"  III,  D,  1.  b.   (1). 

74.  Bush  v.  Cooper.  18  How.  82.  85,  15 
L.  Ed.  273;  Van  Rensselaer  v.  Kearney,  11 
How.  297,  322,  13  L.  Ed.  703. 

75.  Bush  v.  Cooper.  18  How.  82,  35,  15 
L.   Ed.  273. 

There  is  no  necessary  connection  be- 
tween the  personal  liability  of  the  debtor 
mi  his  covenant,  and  the  estoppel  which 
ari-es  therefrom;  and  it  is  not  an  incon- 
gruity for  the  legislature  to  preserve  the 
latter  while  they  discharge  the  former 
Bush  v.  Cooper,  18  How.  82.  85,  15  L. 
Ed.    273 

76.  Discharge  of  bankrupt. — Bush  v. 
Cooper,  18  How.  82,  15  L.  Ed.  273. 

Where  a  person  mortgaged  land,   which 
was  at  the  time  subject  to  a  judgment  lien. 
the   deed   containing   language    which    was 
5  U  S  Enc  -59 


equivalent  to  a  covenant  of  warranty;  then 
took  the  benefit  of  the  bankrupt  act  of 
1841;  and  then  purchased  the  property 
which  was  sold  under  the  judgment  lien, 
he  is  estopped  by  his  covenant  from  set- 
ting up  his  after-acquired  title  to  defeat 
the  mortgage.  The  bankrupt  act  does  not 
annul  the  covenant  in  such  a  case.  Bush 
v.   Cooper,  18   How.  82,  15   L.   Ed.  273. 

Though  the  bankrupt,  personally,  was 
released  by  the  act,  the  debt  due  from  the 
land  continued  undischarged.  In  this  par- 
ticular, the  discharge  by  the  act  differs 
from  a  release  by  the  creditor;  since,  if 
the  latter  had  released  the  debtor,  the 
mortgage  would  thereby  have  been  satis- 
fied, and  the  charge  on  the  land  destroyed. 
The  intention  of  the  legislature  to  carry 
out  this  distinction  between  the  personal 
liability  of  the  debtor  and  the  liability  of 
the  land,  and  to  preserve  the  latter  in  full 
force,  unaffected  by  the  discharge  of  the 
debtor,  is  clearly  declared  by  the  act. 
Bush  v.  Cooper,  18  How.  82,  84,  15  L.  Ed. 
273. 

The  bankrupt  law  should  be  so  con- 
strued as  completely  to  save  the  effect  and1 
operation  of  all  estoppels  running  with  the 
land  and  operating  at  law  to  pass  the  le- 
gal title,  or  in  equity  to  conclude  the 
grantor  from  asserting  the  existence  of  a 
title  inconsistent  with  what  he  undertook 
to  sell  and  convey.  Bush  v.  Cooper,  18 
How.  82,  84,  15  L.  Ed.  273. 

"Nor  is  there  any  incongruity  with  es- 
tablished  principles,  in  holding  that  the 
personal  discharge  of  the  debtor  does  not 
free  him  from  the  estoppel.  If  l his  obli- 
ion  could  rest  solely  upon  a  covenant, 
ctual  in  law  to  charge  the  grantor  in 
a  personal  action,  it  would  follow,  that 
when  such  pergonal  liability  was  released 
by  the   bankrupt   art.   tl;  ;  pel    would 

naturally  fall  with  it;  and  that  an  inten- 
tion to  pre  ppel  ought  to  be 
irly  indicated,  to  induce  the  court  to 
it  was  not  destroyed;  hut  such  estop- 
pels do  not  depend  on  personal  liability 
fur  dan  This  i^  apparent,  when 
we  remember  thai  < -^t •  >!>i><  U  bind,  nut 
only  parties,  hut  privies  in  blood  and 
estate,  though  ii"t  personally  liable  on  the 
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c.  Operation  of  Recitals  and  Averments — (1)  In  General. — Whatever  may  be 
the  form  or  nature  of  the  conveyance  used  to  pass  real  property,  if  the  grantor 
sets  forth  on  the  face  of  the  instrument,  by  way  of  recital  or  averment,  that  he 
is  seized  or  possessed  of  a  particular  estate  in  the  premises,  and  which  estate  the 
deed  purports  to  convey;  or,  what  is  the  same  thing,  if  the  seisin  or  possession  of 
a  particular  estate  is  affirmed  in  the  deed,  either  in  express  terms  or  by  necessary 
implication,  the  grantor  and  all  persons  in  privity  with  him  shall  be  estopped  from 
ever  afterwards  denying  that  he  was  so  seised  and  possessed  at  the  time  he  made 
the  conveyance.  The  estoppel  works  upon  the  estate,  and  binds  an  after-ac- 
quired title  as  between  parties  and  privies.77 


covenants  creating  the  estoppel.  See 
Carver  v.  Jackson,  4  Pet.  1,  85,  87,  7  L. 
Ed.  761.  *  *  *  Indeed,  it  is  the  settled 
doctrine  of  this  court,  not  only  that  no 
existing  personal  liability  is  necessary  to 
work  an  estoppel,  but  that  none  need  have 
existed  at  any  time."  Bush  v.  Cooper, 
18   How.   82,   85,   15   L.    Ed.  273. 

If  a  discharge  under  the  bankrupt  law 
were  allowed  to  destroy  this  mode  of  as- 
surance, it  would  in  an  important  particu- 
lar impair  the  operation  of  deeds  contain- 
ing it.  This,  by  the  express  words  of  the 
bankrupt  law,  is  prohibited.  Bush  v. 
Cooper,   18    How.   82,   85,   15   L-    Ed.   273. 

Alabama  and  Maryland.— The  supreme 
court  of  Alabama  had  this  precise  question 
before  them,  and  held  the  bankrupt  es- 
topped. A  similar  decision  was  made  by 
the  court  of  appeals  of  Maryland  in  ref- 
erence to  the  effect  of  a  discharge  under 
the  insolvent  law  of  that  state.  Bush  v. 
Cooper,  18  How.  82,  85,   15  L.   Ed.   273. 

Mississippi. — So  held  by  the  courts  of 
Mississippi.  Bush  v.  Cooper,  18  How.  82, 
85,  15  L.  Ed.  273. 

77.  Van  Rensselaer  v.  Kearney,  11  How. 
297,  325,  13  L-  Ed.  703;  Moore  v.  Craw- 
ford, 130  U.  S.  122,  130,  32  L.  Ed.  878; 
Ryan  v.  United  States,  136  U.  S.  68,  88,  34 
L.  Ed.  447;  French  v.  Spencer,  21  How. 
2*8,  240,  16  E  Ed.  97;  Landes  v.  Brant,  10 
How.  348.  13  L.  Ed.  449;  Tucker  v.  Fer- 
guson, 22  Wall.  527,  572,  22  L.  Ed.  805. 
See.  also.  Bush  v.  Cooper,  18  How.  82,  85, 
15  L.  Ed.  273;  Crews  v.  Burcham,  1  Black 
352.  357,  17  L.  Ed.  91.  See  post,  "Deeds 
without  Covenants  of  Warranty,"  III,  C, 
6,  c,  (2);  Parties  and  Privies,"  III,  D,  1, 
b.  (1). 

The  reason  is  that  the  estate  thus  af- 
firmed to  be  in  the  party  at  the  time  of 
the  conveyance  must  necessarily  have  in- 
fluenced ihe  grantee  in  making  the  pur- 
chase, and  hence  the  grantor  and  those  in 
privitv  with  him,  in  good  faith  and  fair 
line,  should  be  forever  thereafter  pre- 
cluded from  gainsaying  it.  Van  Renssel- 
aer v.  Kearney,  11  How.  297,  325,  13  L. 
Ed.  703 

Conveyance  by  remainderman. — Whilst 
the  remainderman  was  yel  alive,  the  lite 
tenant  sold  the  property  and  conveyed  it  to 
thi  ■  <  ndee  by  a  deed  of  bargain  and  sale, 
without  covenants  of  warranty  or  title, 
bul  which  i  dinp  to  its  true  construc- 
tion affirmed  the  existence  of  an  estate  in 


fee  simple  in  itself.  Subsequently  the  fee 
vested  in  the  life  tenant.  It  was  held  that 
the  heirs  of  the  grantor  are  estopped  by 
this  deed  from  claiming  under  him.  Van 
Rensselaer  v.  Kearney,  11  How.  297,  13  I_. 
Ed.  703. 

By  a  covenant  against  encumbrances, 
the  grantor,  for  himself  and  his  heirs,  cove- 
nants and  agrees  to  and  with  the  grantee 
and  his  heirs  and  assignees,  that  the  tract 
of  land  conveyed,  excepting  parts  pre- 
viously sold  in  fee  by  his  ancestor,  John 
Van  Rensselaer,  and  by  himself;  also, 
lands  leased  to  Robert  Van  Rensselaer,  a 
lot  of  woodland  to  be  conveyed  by  the 
grantee  to  H.  J.  Van  Rensselaer,  a  tract 
lying  in  the  city  of  Hudson,  and  a  farm  in 
the  possession  of  Mrs.  Moore — with  the 
exception  of  these  several  parcels,  the 
grantor  covenants  that  the  tract  conveyed 
is  free  and  clear,  and  shall  be  held  and  en- 
joyed by  the  grantee,  his  heirs  and  as- 
signs, according  to  the  true  intent  and 
meaning  of  these  presents,  freely  and 
clearly  acquitted  and  discharged  of  and 
from  all  encumbrances  and  charges  other 
than  leases  heretofore  given  by  the  said 
grantor  and  his  ancestors.  It  was  held 
that  the  grantor  affirmed  on  the  face  of 
the  deed  that  he  was  seised  of  an  estate  in 
fee  in  the  premises  at  the  time  he  made 
the  grant  and  that  the  deed  purports  on 
its  face  to  convey  an  estate  of  that  de- 
scription. Van  Rensselaer  v.  Kearney,  11 
How.   297,    326.    13    L.    Ed.    703. 

The  reference  to  these  leases,  and  virtual 
incorporation  of  them  into  the  deed,  and 
transfer  as  muniments  of  the  title,  es- 
pecially those  made  by  John  J.  himself, 
together  with  the  mortgage  in  fee  to 
Schuyler  which  was  to  be  raised  out  of 
the  purchase  money,  and  the  covenants  re- 
quired of  Penfield  to  grant  similar  leases 
to  certain  persons  named,  all  clearly  im- 
port, on  the  face  of  the  instrument,  an  as- 
sertion, or  affirmation  on  the  part  of  the 
grantor,  that  he  was  seized  of  a  title  that 
enabled  him  to  make  the  leases  and  mort- 
gage, and  that  would  alsc  enable  Penfield 
to  grant  similar  leases;  namely,  leases  in 
Eee;  and  which  brings  the  case  directly 
within  the  principle  of  law  already  stated, 
that  estops  him,  and  those  coming  in  un- 
der   him,    from    denying    that    he    was    so 

5ed,      Tile    estoppel    works    upon    the    es 
tate,  and  passes  with  it.  and  binds  the  title 
subsequently  acquired  by   the   death   of   l:is 
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(2)  Deeds  without  Covenants  of  Warranty — (a)  In  General— It  is  not  al- 
ways necessary  that  a  deed  should  contain  covenants  of  warranty  to  operate  by 
way  of  estoppel  upon  the  grantor  from  setting  up  an '  after-acquired  interest 
against  his  grantee.78  An  estoppel  may  arise  by  implication,  from  a  grant,  that 
the  party  had  an  estate  in  the  land,  which  he  may  convey,  and  he  shall  he  - 
topped  to  deny  it.79 

(b)  Deed  of  Bargain  and  Sale. — A  deed  of  bargain  and  sale  will  convey  an 
after-acquired  title.80 

(c)  Quitclaim  and  Release  Deeds. — A  grantor,  conveying  by  deed  of  bargain 
and  sale,  by  way  of  release  or  quitclaim  of  all  his  right  and  title  to  a  tract  of  Ian-., 
if  made  in  good  faith,  and  without  any  fraudulent  representations,  is  not  respon- 
sible for  the  goodness  of  the  title  beyond  the  covenants  in  his  (Wed:  and  an 
after-acquired  title  will  not  enure  to  the  purchaser,  but  may  be  asserted  by  the 
grantor.5'1  But  this  principle  is  applicable  to  a  deed  of  bargain  and  sale  by 
release  or  quitclaim,  in  the  strict  and  proper  sense  of  that  species  of  conveyance. s- 


eldest  son,  the  first-born  tenant  in  tail. 
Van  Rensselaer  v.  Kearney,  11  How.  297, 
3-28,  13   L.   Ed.  703. 

Michigan. — "And  such  is  the  estab- 
lished doctrine  of  the  supreme  court  of 
Michigan."  Ryan  v.  United  States,  136  U. 
S.  68,  88,  34  L.  Ed.  447. 

78.  Deeds  without  covenants. — Moore  v. 
Crawford,  130  U.  S.  122,  130,  32  L.  Ed.  878; 
Van  Rensselaer  v.  Kearney,  11  How.  297, 
13  L.  Ed.  703;  Irvine  v.  Irvine,  9  Wall. 
617,  625,  19  L.  Ed.  800. 

79.  Carver  v.  Jackson,  4  Pet.  1,  85,  7  L. 
Ed.  761. 

80.  Deed  of  bargain  and  sale. — United 
States  v.  California,  etc.,  Land  Co.,  148 
U.  S.  31,  46,  37  L.  Ed.  354.  See  post, 
"Quitclaim  and  Release  Deeds."  Ill,  C,  6, 
c    (2),    (c). 

In  a  deed  of  bargain  and  sale,  the  grant- 
ing clause  is  in  these  words:  "The  said 
parties  of  the  first  part  have  aliened,  re- 
leased, granted,  bargained,  sold,  and  by 
these  presents  they  do  alien,  release, 
grant,  bargain,  sell  and  convey  unto  the 
said  parties  of  the  second  part,  their  heirs 
and  assigns,  in  proportions  hereafter  speci- 
ified.  the  equal  undivided  one-half  (y2)  of 
all  and  singular  the  lands  lying  and  being 
in  the  state  of  Oregon,  granted  or  in- 
tended to  be  granted  to  the  state  of  Ore- 
gon by  act  of  congress,"  etc.  And  the 
habendum  is:  "To  have  and  to  hold  all 
and  singular  the  lands  and  premises 
hereby  conveyed,  to  wit,  said  undivided 
one-half  of  all  the  above-described  grant 
of  lands  listed  and  to  be  listed,  and  all 
the  right,  title  and  interest  of  the  party  of 
the  first  part  therein."  The  court  said: 
"Such  a  deed  is  clearly  something  more 
than  one  of  quitclaim  and  release;  it  is  a 
deed  of  bargain  and  sale,  and  will  convey 
an  after-acquired  title.  Such  is  the  ruling 
of  the  supreme  court  of  Oregon.  Taggart 
7'.  Rislev.  4  Oregon  235."  United  States 
v.  California,  etc  .  Land  Co.,  148  U.  S.  31, 
46,   37    L.    Ed.    354. 

81.  Quitclaim  and  release  deeds. — Van 
Rensselaer  v.  Kearney  11  How.  '.'r»:.  322, 
13  L.  Ed.  703;  Patton  v.  Taylor,  7  How. 
L32,    150,   12   L.    Ed.    <;:;;;   United    States   v. 


California,  etc.,  Land  Co.,  148  U.  S.  31,  46, 
37  L.  Ed.  354.  See  post,  "Accepting  Ben- 
efits of  Transaction  or  Proceeding,'"  IV, 
E,  16,  a. 

Where  a  gantor  having  no  title  conveys 
by  quitclaim  deed,  an  after-acquired  title 
will  not  enure  to  the  purchaser.  Note  to 
Van  Rensselaer  v.  Kearney,  11  How. 
13  L.  Ed.  703;  Bush  v.  Marshall,  6  How. 
284,  12  L.  Ed.  441). 

A  deed  of  this  character  purports  to 
convey,  and  is  understood  to  convey,  noth- 
ing more  than  the  interest  or  estate  of 
which  the  grantor  is  seized  or  possessed 
at  the  time;  and  it  does  not  operate  to 
pass  or  bind  an  interest  not  then  in  ex- 
istence. The  bargain  between  the  parties 
proceeds  upon  this  view;  and  the  consid- 
eration is  regulated  in  conformity  with 
it.  If  otherwise,  and  the  vendee  has  con- 
tracted for  a  particular  estate,  or  for  an 
estate  in  fee,  he  must  take  the  precaution 
to  secure  himself  by  the  proper  covenants 
of  title.  Van  Rensselaer  v.  Kearnev,  11 
How.  297,  322,  13  L  Ed.  703.  See,  also, 
Morgan  v.  Curtenius,  20  How.  1,  15  L.  Ed. 
823. 

Right  to  public  lands  generally. — See 
the  title  PUBLIC  LANDS. 

Under  the  statute  of  Illinois,  when  a 
person  in  whose  name  an  entry  of  land 
had  been  made,  sells  and  conveys  the 
same  by  ordinary  quitclaim  deed  and  sub- 
sequently a  patent  therefore  i-  issued  in 
the  name  of  the  grantor,  such  patent  en- 
ures to  the  use  anil  benefit  of  the  grant 
And  the  title  of  such  grantee  i-  superior 
to  that  of  a  third  person  to  whom  the 
patentee  conveyed  after  obtaining  the  legal 
title.  Morgan  v.  Curtenius,  20  How.  1.  i:> 
L.  Ed.  - 

82.  Van  Rensselaer  v.  Kearney,  11  How. 
297.  322,    i°.   L    Ed.   703  nte,  "I  ' 

of    Bargain    and    Sale."    III.    C.    <1.    c,    I 

"And  therefore,  if  the  deed  bears  on  its 

evidence   thai    the   grantors    intended 

t<>   convey,   and    the   gra  to 

•'•d    with,   an    .  a   par- 

ticular description  or  quality,  and  that 
the  bargain  hail  proceeded  upon  that  foot- 
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(d)  Deed  Poll — Covenant  for  Further  Assurance. — See  ante,  "Covenant 
for  Further  Assurance,"  III.  C.  6,  b,   (3). 

State  and  Its  Grantee. — Although  a  state  possessed  no  title  to  a  lot  at  the 
time  it  conveyed  the  same,  yet.  having  aftewards  acquired  title  by  an  act  of  con- 
gress, such  title  would  enure  to  the  benefit  of  its  grantees,  or  those  to  whom  the 
latter  have  conveyed  by  deed  poll.83 

(e)  Mortgage  or  Deed  of  Trust. — If  a  mortgage  does  not  contain  a  warranty, 
and  the  land,  and  not  the  title  of  the  mortgagor  was  conveyed,  the  mortgagor  is 
barred  by  estoppel  from  setting  up  an  after-acquired  title,  and  the  estoppel  runs 
with  the  land.     The  result  is  the  same  as  if  there  had  been  a  warranty.84 

d.  Deed  Operating  as  Covenant  to  Convey. — Where  a  grantor  executes  a  deed 
operating  as  a  covenant  to  convey,  he  cannot  defeat  his  grantee's  title  by  sub- 
sequent acquisition,  or  by  obtaining  a  conveyance  to  his  wife  who  took  with 
notice.85 

e.  Conveyance  of  Future  or  Expectant  Interest. — See   note  86. 

f.  Conveyance  of  Inchoate  or  Equitable  Estate  or  Right. — If  a  party  having 
an  inchoate  or  mere  equitable  title  convey  the  land,  the  legal  title  when  acquired 
by  him  will  vest  in  the  grantee  or  enure  to  his  benefit. S7 

2f.  As  betzveen  Lessor  and  Lessee. — The  doctrine  of  enurement  of  an  after- 
wards-acquired  title  applies  as  between  lessor  and  lessee.88 

h.  Application  of  Doctrine  to  Conveyance  of  Personalty. — If  a  vendor  of  per- 
sonal property  warrant  the  title  to  the  vendee,  and  afterwards  acquire  a  title 
to  the  property  sold,  such  vendor  is  estopped  to  assert  his  after-acquired  title  and 
such  title  will  enure  to  the  benefit  of  the  vendee,  in  analogy  to  estates  in  land 
by  estoppel.89 

D.    Persons  for  and  against  Whom  Available — 1.  With  Respect  to    Ris- 


ing between  the  parties,  then,  although  it 
may  not  contain  any  covenants  of  title 
in  the  technical  sense  of  the  term,  still 
the  legal  operation  and  effect  of  the  in- 
strument will  be  as  binding  upon  the 
grantor  and  those  claiming  under  him,  in 
respect  to  the  estate  thus  described,  as 
if  a  formal  covenant  to  that  effect  had 
been  inserted;  at  least,  so  far  as  to  estop 
them  from  ever  afterwards  denying  that 
he  was  seised  of  the  particular  estate  at 
the  time  of  the  conveyance."  Van  Rens- 
selaer v.  Kearney.  11  How.  297.  321.  322, 
13  L-  Ed.  703,  citing  Carver  v.  Jackson.  4 
Pet  1.  7  L.  Ed.  761,  quoted  in  Bush  v. 
Cooper,   18  How.  82.   85,    15   L.   Ed.  27:;. 

83.  Wolcott  v.  Des  Moines  Co.,  5  Wall. 
681,  687,  IS  L.  Ed.  689.  See  post,  "Gov- 
ernment,"   III,    D,    1,    a,    (3). 

84.  Mortgage  or  deed  of  trust. — Tucker 
v.  Ferguson,  22  Wall.  527,  573.  22  L.  Ed. 
805,  citing  Van  Rensselaer  v.  Kearney.  11 
How.  2  '..  13  L.  Ed.  703.  See  ante, 
"Estoppels  Which  Run  with  the  Land,"  I, 
C.   2 

85.  Moore  v.  Crawford,  130  U.  S.  122, 
129,    32    I..    Ed.    878. 

A  grantor's  deed  operates  as  a  covenant 
to  convey.  Afterwards  such  grantor  pre- 
vented the  conveyance  of  the  land  to  him- 
•  and  procured  a  deed  to  be  made  to 
hi-  wife  who  took  with  notice.  It  was  held 
that  the  wife  of  the  grantee  will  he  de- 
ed t"  hold  in  trust  for  the  gran 
Moi  Crawford,  130  U.  S.   122,    L29,   32 

L.   Ed.  878. 


86.  Conveyance   of  future  or  expectant 

interest — Reversions      and      remainders 

See  ante,  "In  General,"  III,  C,  6,  b.  (1). 
(a);  "Covenant  of  Seisin  and  Right  to 
Convey."  Ill,  C,  6,  b,  (2);  "Operation  of 
Recitals   and   Averments,"   III,   C,   6,   c. 

87.  Rarr  v.  Gratz,  4  Wheat.  213.  222.  4 
L.  Ed.  553;  Galloway  v.  Finley,  12  Pet.  264. 
296,  9  L.  Ed.  440.  See  ante,  "Deeds  of 
Conveyance."    III.    B,   1,   b.    (2). 

Dower  right.— See  the  title  DOWER. 
ante.  p.  4«7:  MORTGAGES  AND 
DEEDS  OF  TRUST. 

Inchoate  right  to  public  lands. — See  the 
title  PUBLIC  LANDS.  See,  also,  ante. 
"Covenant  of  Seisin  and  Right  to  Convey." 
III.   C.   6,   b,    (2i. 

88.  Where  a  lessor  of  real  estate,  owning 
the  equitable  title  at  the  date  of  the  lease, 
-rbsequently  acquires  the  legal  title,  such 
after-acquired  title  enures  to  the  benefit 
of  the  lessee  as  against  a  judgment  cred- 
itor of  the  lessor  who  obtained  judgment 
subsequent  to  the  lease.  And  a  purchase 
of  the  land  at  an  execution  sale  on  such 
judgment  against  the  lessor  cannot  re- 
cover the  possession  from  the  lessee  dur 
in lt  his  term.  Skidmore  v.  Pittsburg,  etc., 
R.   Co..   112   I".    S.   33,  28   L.   Ed.   627.    See, 

o,   the  title  LANDLORD   AND  TEN- 
ANT. 

89.  Gottfried  v.  Miller,  104  U.  S.  521. 
:  !9,  26  I.  I'd.  851.  See,  also,  Littlefield 
v.  Perry,  21   Wall  205,  22  L.   Ed.  577. 

Sale  or  Assignment  of  Patent. — See  the 
title  PATENTS. 
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Lation  and  Capacity  of  Parties— a.  Capacity  of  Parties— (I)  In  General. — 
In  order  to  work  an  estoppel,  the  parties  to  a  deed  must  be  sui  juris  competent 
to  make  it  effectual  as  a  contract.'1" 

(2)  Married  Women. — A  married  woman,  not  being  sui  juris,  is  not  estopped 
by  her  covenants.'11 

(3)  Government. — The  law  of  estoppel  by  deed  applies  against  the  govern- 
ment, and  it  cannot  assert  anything  in  derogation  of  its  grant.92 

Recitals  in  its  own  grants  or  patents,  do  not  bind  a  state  by  estoppel,  for 
they  are  deemed  to  be  made  upon  suggestion  of  the  grantee.93 

Where  the  state  claims  title  under  the  deed,  or  solemn  acts  of  third  per- 
sons, it  takes  it  cum  onere,  and  subject  to  all  the  estoppels  running  with  the  title 
and  the  estate,  in  the  same  way  as  other  privies  in  estate. !H 

b.  Relation  of  Parties — (1)  Parties  and  Privies — (a)  In  General. — Estoppel 
by  deed  operates  only  between  the  parties  to  the  deed  and  their  privies.95 


90.  Capacity  of  Parties. — Bank  v.  Banks, 
101  U.  S.  240,  25  L.  Ed.  850.  See  ante, 
"In  General,"  III,  B,  1,  b,   (1). 

91.  Bank  v.  Banks,  101  U.  S.  240,  247, 
25    h.    Ed.    850. 

A  married  woman  cannot,  by  her  own 
act,  enlarge  her  capacity  to  convey  or 
bind  her  separate  estate.  Bank  v.  Banks, 
101  U.  S.  240,  24  7.  25  L.  Ed.  850.  See  the 
title  SEPARATE  ESTATE  OF  MAR- 
RIED WOMEN. 

The  recital  in  a  deed  of  trust  of  her 
separate  estate,  executed  by  a  married 
woman  and  her  husband,  that  it  is  given 
to  secure  her  indebtedness,  evidenced  by 
her  and  his  notes,  does  not  estop  her 
from  showing  that  they  were  given  for 
-mpplies  furnished  for  a  plantation,  which 
he  cultivated  in  his  name  and  for  his  ben- 
efit. "Plainly  the  wife  was  not  competent 
to  purchase  supplies  for  the  plantation 
of  the  husband,  and  therefore  cannot  be 
estopped  by  these  recitals."  Bank  v.  Banks, 
101    U.    S.    240,   247,   25    L.    Ed.   S50. 

B.  and  his  wife  purchased  the  separate 
halves  of  a  tract  of  land  at  different  times, 
and  with  the  intent  of  holding  in  moie- 
ties, and  conveyed  B.'s  half  to  D.,  who 
paid  therefor  in  good  faith  and  without 
actual  notice.  At  the  same  time  of  the 
conveyance  to  D.  another  deed  of  the  en- 
tire property  was  executed  by  the  vendor 
of  B.  and  his  wife,  so  drawn  as  to  run 
drrectly  to  B.  and  his  wife.  It  was  held 
that  Mrs.  B.  cannot,  years  afterwards,  in- 
sist that  by  the  second  deed  to  B.  and 
herself  she  acquired  an  estate  by  entirety; 
nor  could  such  deed  divest  the  title  which 
had  once  vested  in  her  husband  and  her- 
self by  the  former  conveyance  from  the 
-ani''  grantor,  nor  alter  its  nature.  Hunt 
v  Blackburn,  128  U.  S.  464,  471,  32  L.  Ed. 
488.     See  the  title  DEEDS,  ant.-,  p.  245. 

92.  Branson  v.  Wirth,  17  Wall.  32,  21  L. 
Ed.  506;  Arguello  v.  United  States,  18 
I  [ow.  539,  545,  15  I-  Ed.  478;  Wolcotl 
Des  Nroines  Co.,  5  Wall.  681,  687,  18  L. 
Ed.  689.  See  ante,  "Government,"  1, 
C.   l,   d. 

A  sovereign  state  is  estopped  by  it < 
deed.  Fletcher  V.  Peck,  6  Crunch  87,  3 
L.    Ed.    162. 


Estoppel  to  assert  after-acquired  title. 
—See  ante.  "Deed  Poll,"  111,  C,  6,  c,  (2), 
(d). 

93.  Recitals  in  state  grants  or  patents. — 
Carver  v.  Jackson,  4  Pet.  1,  87,  7  L.  Ed. 
761. 

94.  Deed  to  state. — Carver  v.  Jackson, 
4   Pet.    1,   S3,   7    L.    Ed.    761. 

Where  the  state  or  its  grantee  may  set 
up  an  estoppel,  in  favor  of  their  title; 
then,  as  estoppels  are  reciprocal,  and 
bind  both  parties,  it  may  be  set  up  against 
the  state  or  its  grantee.  Carver  v.  Jack- 
son, 4  Pet.  1,  86,  87,  7  L.  Ed.  761.  See 
ante,  "Rule  as  to  Mutuality  or  Reciproc- 
ity."  I,  C,  1,  a. 

95.  Parties  and  privies. — Branson  v. 
Wirth,  17  Wall.  32,  40,  21  L.  Ed.  566; 
Deery  v.  Cray,  5  Wall.  795,  18  L.  Ed. 
653;  Mason  v.  Muncaster,  9  Wheat.  445, 
555,  6  L-  Ed.  131;  Terrett  v.  Taylor,  9 
Cranch  43,  3  L.  Ed.  650;  Bush  v.  Cooper, 
18  How.  82,  15  L.  Ed.  273;  Carver  v.  Jack- 
son, 4  Pet.  1,  85,  7  L.  Ed.  761.  See  Argu- 
ello  v.  United  States,  18  How.  539,  15  L. 
Ed.  478;  Carondelet  v.  St.  Louis,  1  Black 
179,  17  L-  Ed.  102;  Littleiield  v.  Perry,  21 
Wall.  205,  22  L  Ed.  577;  Sprigg  v.  Bank, 
10  Pet.  257,  9  L.  Ed.  416;  Sprigg  v.  Bank, 
14  Pet.  201,  10  L-  Ed.  410;  Jerome  v.  Mc- 
Cartee,  94  U.  S.  734.  2  1  1..  Ed.  L36.  See 
also,  Shepherd  v.  May.  115  U.  S.  505.  29 
L.  Ed.  456;  D i s s r  1 1  v.  Spring  Valley  Tp., 
110   U.   S.    Mi:.'.    L69,   28    I.-    Ed.    105. 

All  privies  in  estate  by  subsequent  deed 
are  bound  in  the  same  manner  as  privies 
in  blood.  Carver  v.  Jackson,  4  Pet.  1,  87, 
7    L.    Ed.    761. 

After-acquired  title. — An  estoppel  of  a 
grantor  to  a-scrt  an  after-acquired  title 
binds  those  in  privity  with  him.  Van 
Rensselaer  v  Kearney.  11  Hew.  297,  325, 
13  E.  Ed.  703;  French  .-•   Spencer,  21   Ilovw. 

-.  240.  16  L,.  Ed.  07;  Landes  V.  Krant,  \9 
I  [ow  348,  374.  13  I.  Ed.  4  40.  See  ante, 
"After  Acquired   Title,"    III.   C.   6. 

Denial  of  seisin. —  See  ante,  "Denial  <•( 
Seisin."    III.   C.    5.    d. 

Estoppels  which  run  with  the  land  gen- 
erally.— See  ante,  "Estoppels  Which  Run 
witli    tlu      I.and,"    111,    C,    4. 
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(b)  Heirs  and  Devisees — aa.  In  General. — Heirs  and  devisees  are  bound  by 
an  estoppel  against  their  ancestor  or  testator.'"1  A  grantee  deriving  his  title  under 
a  deed  with  covenants  of  general  warranty,  is  entitled  to  maintain  an  action  to 
recover  the  realty  so  conveyed  against  his  grantor's  heirs,  who  are  estopped  by 
those  covenants.97 

bb.  Heir  Claiming  as  Purchaser. — A  warranty,  either  lineal  or  collateral,  is  no 
bar  to  an  heir  who  does  not  claim  the  property  to  which  the  warranty  is  attached, 
by  descent,  but  as  a  purchaser  thereof.  It  is  only  to  cases  of  descent  that  the 
doctrine  of  warranty  applies. 9S 

(2)  Strangers. — Strangers  to  the  deed  are  not  bound  by  it  nor  can  they  take 
advantage  of  the  estoppel.99 


96.  Heirs  and  devisees. — Van  Rensselaer 
V.  Kearney.  11  How.  297,  13  L-  Ed.  703; 
Dundas  v.  Hitchcock,  12  How.  256,  13  L. 
Ed.  978;  Kesselman  v.  Old,  4  Dall.  168, 
1   L.   Ed.   786. 

The  heirs  of  a  grantor,  estopped  by  his 
deed  to  assert  an  after-acquired  title,  are 
also  estopped  from  claiming  a  title  after- 
wards acquired  by  their  ancestor  and 
from  disturbing  the  title  or  possession  of 
his  grantee.  French  v.  Spencer,  21  How. 
228,  16   L.   Ed.  97. 

97.  Hart  v.  Sansom,  110  U.  S.  151,  153, 
28  L.  Ed.  101.  See  the  title  EJECT- 
MENT, ante,  p.  695. 

98.  Oliver  v.  Piatt,  3  How.  333.  11  L. 
Ed.  622. 

A  person  who  had  never  accepted  the 
succession  as  unconditional  heir,  not  be- 
ing liable  for  the  ancestor's  debts 
whether  created  by  warranty  or  other 
cause,  is  not  estopped  from  claiming  title 
to  lands  which  such  ancestor  had  fraudu- 
lently conveyed.  New  Orleans  v.  Gaines, 
138  U.   S.  595.  614,  34  L.   Ed.   1102 

C.  who  falsely  claimed  ownership  of  a 
lot  of  land  under  a  will  of  D.  C,  which 
was  revoked  by  a  latter  will  in  favor  of 
G.,  conveyed  the  lot  with  warranty  of  the 
spurious  title.  G.  was  the  direct  heir  at 
law  of  C.  and  claimed  the  lot  under  the 
will  of  D.  C.,  never  having  accepted  the 
succession  of  C.  It  was  held  that  G.  was 
not  estopped  from  claiming  title  to  the 
lot  New  Orleans  v.  Gaines,  138  U.  S. 
595,    614.    34    L-    Ed.    110::. 

99.  Strangers. — Branson  v.  Wirth,  17 
Wall.  32.  40,  21  L.  Ed.  566;  Deery  v. 
Cray,  5  Wall.  795.  18  L.  Ed.  653.  See  ante, 
"Strangers,"  I,  C,  1,  c. 

The  government,  as  appeared  by  the 
exemplification  of  the  record  of  a  patent, 
had  granted,  January  10th,  1818,  to  V  the 
northeast  quarter  of  a  certain  tract  of 
land,  in  pursuance  confessedly  of  a  war- 
rant and  location  upon  that  quarter;  the 
exemplification  of  the  record  of  the  | 
ent,  however,  showing  that  eight  years 
after  the  date  of  the  patent  a  "memoran- 
dum" had  been  made  (by  whom  did  not 
appear)    on    this    record,    that    the    pal 

If    was      ■    sued       for      the       southeast 

quarter.     The  government  had  confessedly 

ued    a    patent    to    Z.    for    this    southeast 

quarter   on    the   7th   of  January,   1818;    that 

is    to    say,    three    days    before    the    date    of 


the  patent  to  A.,  for  whatever  corner  the 
patent  to  A.  really  was.     In   1819  A.  con- 
veyed to  B.  the  southeast  corner,  describ- 
ing   it    as    the    quarter    which     had      been 
granted    by   patent    to   him,   January   10th, 
1818.     In   1824   B.  conveyed  to  C.  describ- 
ing the  land  as  the  southeast  corner.     In 
L825    C.    conveyed   to    D.;    and    in    1829    D 
conveyed  to   E.;    the   deeds   of   both   these 
last   describing   the   land   as   the   southeast 
corner;   but  the   latter  deed  not  being  put 
on  record.     In  1827  a  private  act  of  con- 
gress   was    passed    authorizing    the    legal 
representative  or  assignee  of  A.  to  register 
with  the  register  of  the  proper  land  office 
an     unappropriated     quarter    section,    etc.. 
"In    lieu    of    the    quarter    section    patented 
to    the    said    A.    on    the    10th    of    January, 
1818,   which  had  been  previously  patented 
to  Z. ;"  and  in  pursuance  of  this  act  E.  did, 
in  133S,  enter  another  lot.     In  1843,  on  an 
assumption  that  the  government  had  con- 
veyed   away   its    title    to   it.    the    northeast 
quarter   was    sold   under   the   laws    of    Illi- 
nois for  state  taxes  bought  by  O.    And  in 
L868,   on   an  assumption   that  the  title  was 
still   in   the  government,  the   same   quarter 
was   patented   bv  the   United   States  to  P. 
On    a    suit    by    P.    against    O..   held,    on    a 
supposition   that   the   patent  was   given   for 
the    northeast    quarter,    that    there    was    no 
estoppel    shown    bv   the   deeds    from    A.    to 
K  .  inclusive,  which  prevented  the  defend- 
ants  from   snowing  the   truth   of  the   case, 
to  wit,  that  the  patent  was  for  the  north- 
east quarter.    A.  was  technically  estopped, 
at    law    to    deny    that    his    patent    covered 
the    southeast    quarter,    which    the    deed    in 
terms  conveyed;  this  estoppel  related  only 
to  the  southeast  quarter;  it  existed  only  as 
between  A.  on  the  one  side,  and  B.  on  the 
other,    and   their   respective   privies.    Thus 
Far    it    diil    not   bind    the    government,   nor 
could    the    government    take    advantage    oi 
it    being    a    stranger    to    the    estoppel.      It 
did    not    impair    the    title    of    the    govern- 
ment,  or   of   its  patentee,   to  the   southeasl 
nuarter  assumed   to  be   conveyed;   nor   did 
it   reinvest    the    government    with   the   till'' 
to    the   northeasl    quarter.      If   the    original 
patem   was  in  fact  for  the  northeast  quar- 

th( vernment    could    not    have    re- 

imed  that  quarter  againsl  its  own 
patent:  whatever  need  A  may  have  given 
to  a  third  party  for  a  dirt-rent  lot;  but 
every    grantee    of    the    southeast    quarter 
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Recitals. — Strangers  to  a  deed  have  no  right  to  set  up  its  recitals  as  estoppels;1 
nor  are  they  bound  by  them.2 

2.  With  Rkspkct  to  Character  of  Estopped — a.  Estoppels  Arising  from 
Covenants. — This  subject  is  treated  elsewhere  in  this  title.3 

b.  Estoppels  Operated  by  Recitals — (1)  In  General. — Estoppels  operated  by 
the  recitals  or  averments  of  a  deed  bind  the  parties  thereto  and  their  privies,* 
but  cannot  bind  nor  be  set  up  by  strangers.5 

(2)   Recital  of  Another  Deed. — -The  general   rule  of  law   is  that  a  recital  of 

>ne  deed  in  another  binds  the  parties  and  those  who  claim  under  them  by  matters 

subsequent.     Technically  speaking,  such  a  recital  operates  as  an  estoppel  which 

works  on  the  interest  of  the  land,  and  binds  parties  and  privies — privies  in  blood, 

privies  in  estate,  and  privies  in  law.'1 

The  recital  of  a  lease  in  a  deed  of  release  creates  an  estoppel  against  the 
releasors   and   all   persons   in   privity   with    them.7      But   it   does   not   bind   mere 


through  B.  to  the  end  of  time,  may  estop 
A.  and  his  assigns  from  denying  that  his 
patent  was  for  the  southeast  quarter.  The 
government  is.  in  law.  a  stranger  to  the 
stoppel.  Branson  v.  Wirth,  17  Wall.  32, 
21  L-  Ed.  566.  See  ante,  "Government," 
III,  D.  1,  a,  (3). 

1,  Recitals.— Deery  v.  Cray,  5  Wall. 
795,   803,    18   L-    Ed    653 

Hence  where  a  plaintiff  claims  under  A. 
and  his  deed,  defendants  who  do  not 
claim  under  it  cannot  set  up  its  recitals  as 
estoppels.  Deery  v.  Cray,  5  Wall.  795,  18 
L.    Ed.   653. 

Recital  an  innocent  misdescription  of 
transaction.— The  act  and  agreement  of 
consolidation  between  two  corporations 
recited  that  the  party  of  the  first  part, 
"has  purchased  and  is  now  owner  of  250 
shares  of  its  stock."  This  stock  had  in 
fact  been  voluntarily  surrendered  in  order 
to  secure  the  consolidation.  The  recital 
in  the  act  and  agreement  of  consolidation 
was  relied  upon  by  a  stockholder  as  an 
admission  that  the  transaction  was  one 
of  purchase  and  sale,  and  not  a  volun- 
tary surrender  of  the  right  to  unissued 
stock.  It  was  held  that  the  recital  has  no 
effect  as  an  estoppel  in  favor  of  the  stock- 
holder, he  beintj  no  party  to  the  deed 
which  contains  it.  and  acquiring  no  rights 
on  the  faith  of  it;  and  fhe  court  added: 
"It  is  in  fact  an  innocent  misdescription 
of  a  transaction,  the  real  nature  of  which 
fully  and  unambiguously  appears  from  the 
other  record  of  the  same  company,  where 
it  speaks  of  and  records  the  transaction 
as  it  occurred  and  when  it  took  place,  be- 
in  <*  made,  indeed,  for  that  very  purpose. 
Eldred  v.  Bell  Tel.  Co.,  119  U.  S.  513.  522, 
39   L.    Ed.   496. 

2.  Carver  v.  Jackson,  4  Pet.   1,  83,   7   L. 

Ed.  761.  „_ 

Recital  of  another  deed.— See  post,  Re- 
cital of    Another  Deed."  TTI.  D.  2,  b,  (2). 

3      Married    woman's     covenants.—  ^ 
ante    "Married  Women,"  III,  D.  1,  a,  (2). 

After-acquired   title.— See    ante.   "Opera- 
tion   of    Covenants."    Ill,    C,    6,   b;    "Hi 
and  Devisees,"    [II,   D.   1,  b,   (1). .(b). 

Denial  of  seisin.— See  ante,  Denial  oi 
Seisin,"  ITT.  C.  5,  d. 


4.  Estoppels  operated  by  recitals. — See 
ante,  "General  Rules  and  Principles,"   III, 

C,  3,  a;  "Parties  and  Prives,"  111,  D,  1,  b, 
(1). 

Recitals  in  deed  of  trust  executed  by 
married  woman.— See  ante,  "Married 
Women,"   III,  D,   1,  a,   (2). 

Recitals  in  grants  or  patents  from  the 
government. — See  ante,  "Government," 
III.   D.   1.  a,   (3). 

5.  See.  ante,  "Strangers,"  III,  D,  1,  b, 
(2),  post,  "Recital  of  Another  Deed,"  III, 

D,  2,  b,   (2). 

6.  Carver  v.  Jackson,  4  Pet.  1,  83,  7  L. 
Ed.  761;  L  ane  v.  Morris,  6  Pet.  598,  8  L- 
Ed.  514;  Van  Rensselaer  v.  Kearney,  11 
How.  297.  323,  13  L.  Ed.  703;  Sabariego 
V.  Maverick.  124  U.  S.  261,  283,  31  L.  Ed. 
430;  Morris  v.  Vanderen,  1  Dall.  64,  1  L-. 
Ed.    38. 

"The  rule  of  law  is,  that  a  deed  con- 
taining a  recital  of  another  deed,  is  evi- 
dence of  the  recital  deed,  against  the 
grantor,  and  all  persons  claiming  by  title 
derived  from  him,  subsequently.  The  rea- 
son of  the  rule  is.  that  the  recital 
amounts  to  the  confession  of  the  party; 
and  that  confession  is  evidence  against 
himself,  and  those  who  stand  in  his 
place."  Carver  v.  Jackson,  4  Pet.  1,  87, 
7  I..   Ed.  761. 

"The  recital,  as  an  estoppel,  binds  all 
privies,  whether  claiming  by  the  same  or 
by  a  distinct  instrument.  Tt  is  the  privity 
which  constitutes  the  bar,  and  not  tin- 
fact  of  taking  by  the  very  deed  which  con- 
tains the  recital."  Crane  v.  Morris,  6 
Pet.   598,   612,  8   L.    Ed.  514. 

Recital  of  conveyance  as  part  of  con- 
sideration.— See  ante.  "Consideration,"  II 1. 
C.  3,   1>.    (2). 

Outstanding  mortgage. — S  e  e  a  n  t  e, 
"Mortgagee  and  Deeds  of  Trust,"  III.  C, 
:;.  c,  (2). 

7.  Lease  in  deed   of   release.— Carver 
Jackson,  4   Pet.   I,  87.  7  I..    Ed    761;  Crane 
v    Morris,  6   Pel    598.  611,  8   L.   Ed    51  I 

It  the  recital  of  a  lease  in  a  deed  ol 
lease  is  conclusive   in   favor  of  lessees,  it 

.  qually  conclusive  in   their  t'.-n  or  as  re- 
lessees,  since   the   latter   works   upon   the 
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strangers,s  or  those  who  claim  by  title  paramount  to  the  deed.9  It  does  not  bind! 
persons  claiming  by  an  adverse  title,  or  persons  claiming  from  the  parties,  by 
title  anterior  to  the  date  of  the  reciting  deed.10  Such  is  the  general  rule.  But 
there  are  cases  in  which  such  a  recital  may  be  used  as  evidence  even  against 
strangers.11      Where  the  recital  is  offered  against  strangers  claiming  by  an  ad- 


possession  acquired  under  the  lease. 
Crane  v.  Morris,  6  Pet.  598,  611,  8  L.  Ed. 
514. 

Between  such  parties,  the  original  lease 
need  not  at  any  time  be  produced.  The 
recital  of  it  in  the  release  is  conclusive. 
It  is  not  offered  as  secondary,  but  as 
primary  proof;  not  as  presumptive  evi- 
dence, but  as  evidence  operating  by  way 
of  estoppel,  which  cannot  be  averred 
against,  and  forms  a  muniment  of  the 
title.  Crane  v.  Morris,  6  Pet.  598,  611,  8 
L.    Ed.    514. 

Where  a  recital  of  a  lease  in  a  release 
is  offered  as  primary  evidence,  it  is  com- 
petent evidence  to  prove  that  the  lease 
was  originally  executed  and  also  of  the 
contents  of  the  lease.  If  the  recital  of  a 
lease  be  admitted  to  be  good  evidence  of 
the  execution,  it  must  be  good  evidence 
of  the  execution  of  the  other  lease  stated 
in  the  recital,  and  of  the  contents,  so  far 
as  they  are  stated  therein,  for  they  con- 
stitute its  identity.  Crane  v.  Morris,  6 
Pet.   598,   611.  8   L.    Ed.   514. 

The  plaintiff  in  the  ejectment  derived 
title  under  the  deed  of  marriage  settle- 
ment by  way  of  release  which  recited  the 
lease,  dated  the  15th  of  January,  1758,  and 
executed  by  Mary  Philipse,  who  after- 
wards intermarried  with  Roger  Morris, 
and  bv  Roger  Morris  and  certain  trustees 
named  in  the  same;  the  premises,  before 
the  execution  of  the  deed  of  marriage 
settlement,  were  the  property  of  Mary 
Philipse,  in  fee  simple.  The  defendant 
claimed  title  to  the  same  premises,  under 
a  sale  made  thereof,  as  the  property  of 
Roger  Morris  and  wife,  by  certain  com- 
missioners acting  under  the  authority  of 
an  act  of  the  legislature  of  Xew  York, 
passed  the  22d  of  October,  1779,  by  which 
the  premises  were  directed  to  be  sold,  as 
the  property  of  Roger  Morris  and  wife. 
as  forfeited,  Roger  Morris  and  wife  hav- 
ing been  declared  to  be  convicted  and  at- 
tained of  adhering  to  the  enemies  of  the 
United  States.  Not  only  is  the  recital  of 
the  lease,  in  the  deed  of  marriage  settle- 
ment, evidence  between  the  original  par 
ties  to  the  same,  of  the  existence  of  the 
lease;  but  between  the  parties  to  this  case, 
the  recital  is  conclusive  evidence  of  th< 
same,  and  superseded  the  necessity  of  in- 
troducing any  other  evidence  to  estab- 
lish it.  Carver  v.  Jackson,  4  Pet.  1 .  7  L. 
Ed.  761;  Crane  v.  Morris,  6  Pet.  598,  612, 
8  E.  Ed.  514.  See  Sprigg  v.  Bank.  10  Pet 
257,    9    L.    Ed.    416. 

"The  recital  of  the-  lease  in  the  deed  ot 
release,  in  the  present  case,  was  conclusive 
evidence  upon  all  persons  claiming  under 
the  parties,  in  privity  of  estate,  as  the 
1  ■■'-.     i   defendant  in  ejectment   did  claim; 


and,  independently  of  authority,  we  should 
have    arrived    at    the    same     result      upon 
principle;  for  the  recital  constitutes  a  part 
of  the   title,   and   establishes   a  possession 
under  the  lease,  necessary  to  give  the  re- 
lease   its    intended    operation.        it     works 
upon   the  interest  in  the  land,  and   creates 
an     estoppel,    which    runs    with    the    land 
against   all    persons    ;i    privity    under    the 
releasors.      It   is   as   much    a   muniment 
the  title,  as  any  covenant  therein   running 
with  the  land."     Carver  v.  Jackson,  4  Pet 
1,  87,  7  E.  Ed.  761;  Crane  v.  Morris,  6  Pet 
598,  612,  8  L.  Ed.  514. 

"The  recital  of  the  lease,  in  the  present 
release,  works  on  the  interest  in  the  land: 
the  lease  gave  an  interest  in  the  land,  and 
the  admission  of  it  in  the  release,  enabled 
the  latter  to  operate  in  the  manner  which 
the  parties  intended.  The  estoppel,  there- 
fore, worked  on  the  interest  in  the  lam  I. 
not  by  implication  merely,  but  directly  by 
the  admission  of  the  parties.  That  admis- 
sion was  a  muniment  of  the  title,  and.  as 
an  estoppel,  traveled  with  the  title,  into 
whosoever  hands  it  might  afterwards 
■ome."  Carver'  v.  Jackson,  4  Pet.  1.  85  ? 
L.  Ed.  761.  See  ante,  "Estoppels  Which 
Runs    with   the    Land."    I,   C.   2. 

8.  Strangers. — Carver  v.  Jackson,  4  Pet. 
1,  83,  7  L.  Ed.  761;  Crane  v.  Morris,  6  Pet. 
598,  8  E.  Ed.  514;  Van  Rensselaer  v. 
Kearney,  11  How.  297.  323,  13  L.  Ed.  703; 
Sabariego  v.  Maverick,  124  U.  S.  261.  283, 
31  E-  Ed.  430;  Morris  v.  Vanderen.  1 
Dall.  64,  1  L.  Ed.  38.  See  post.  "Stran- 
gers."  IM,   D,   1.  b.   (21 

9.  Carver  v.  Jackson,  4  Pet.  1,  83.  7  L. 
Ed.  761;  Crane  v.  "Morris,  6  Pet.  598,  611. 
s  I.  Ed.  514:  Sabariearo  v.  Maverick.  124 
U.    S.    261,   283.    31    L.    Ed.    430. 

10.  Carver  v.  Jackson,  4  Pet.  1,  83.  7  L. 
Ed.  761;  Crane  v.  Morris,  6  Pet.  598.  nil. 
8  L-  Ed.  514;  Sabariesro  v.  Maverick.  124 
U.    S.   261,  283.    31    L.    Ed.    430. 

11.  Carver  v.  Jackson,  4  Pet.  1,  83.  7  L. 
Ed.  761;  Sabariesjo  v.  Maverick,  124  TJ.  S. 
26*.  283,  31  E.  Ed.  130;  Crane  v.  Morris, 
6  Pet.  598,  610.  8  L.  Ed.  514;  Deerv  7'. 
Crav.  5  Wall.  795.  805,  18  L.  Ed.  653;  Davi- 
v.  Gaines,  104  U.  S.  386,  39s,  26  L,  Ed. 
757;  Eulkerson  v.  Holmes,  117  U.  S.  389, 
399.    29    L.    Ed.   915 

Where  possession  has  been  held  under 
a  deed  for  over  sixty  years,  its  recitals 
are  evidence  even  against  strangers.  Davis 
V.  Gaines,  104  U.  S.  386,  :>>9s.  26  E.  Ed.  757, 
citing  Carver  v.  (ackson,  4  Pet.  1,  83,  7 
I.     Ed.    761. 

Recitals  in  an  ancient  deed  of  the  facts 
on  which  the  power  to  convey  the  land 
depends,  when  not  inconsistent  with  the 
facts  found,  may  be  proved  as  againsl 
persons   who   are   not   parties   to  the  deed, 
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verse  title,  or  by  persons  claiming  from  the  same  parties  by  a  title  anteri-  r  and 
paramount,  the  deed  itself  is  the  primary  evidence;  and  its  i<>sS  or  nonproduction 
must  be  accounted  for,  before  the  recital  can  be  let  in  as  secondary  evidence  of 
its  execution  or  contents.  Cut  even  there  a  long  lapse  of  time  furnishes  a  rea- 
sonable presumption  of  the  loss.12 

(3)  Recital  of  Grantor's  Estate  in  the  Land. — An  estoppel  arising  by  impli- 
cation, from  a  grant,  that  the  party  has  an  estate  in  the  land,  which  he  may  c 
vcy,  binds  all  persons  claiming  the  same  land,  not  only  under  the  same  deed,  but 
under  any  subsequent  conveyance  from  the  same  party  ;  that  is  to  say,  it  binds 
not  merely  privies  in  blood,  but  privies  in  estate,  as'  subsequent  grantees  and 
alienees.13 

IV.    Equitable  Estoppel  or  Estoppel  in  Pais. 

A.  Definition  and  Nature.— Estoppels  by  acts  and  conduct  in  pais,  as  dis- 
tinguished from  estoppels  by  record  or  by  deed,  are  called  equitable  es  -.u 
It  is  not  meant  thereby  that  they  are  cognizable  only  in  courts  of  equitj 


and  who  claim  no  right  under  it.  Deery 
v.  Cray,  5  Wall.  795,  SOS,  18  L.  Ed.  653. 
Such  is  the  doctrine  in  Carver  v.  Jack- 
son, 4  Pet.  1,  7  L.  Ed.  7(31.  and  in  Crane 
:•.    Morris.  6  Pet.  598,  8   L.   Ed.   514. 

Pedigree.— See  the  titles  AXCIEXT 
DOCUMENTS,  vol.  1,  p.  313;  PEDI- 
GREE. 

12.   Crane   v.    Morris,  '6    Pet.    598,   611,   8 
T.     Ed.    514;    Deery  v.    Cray,   5   Wall.    795, 
''.-..   IS   L.   Ed.   653. 

Recital  of  lease  in  deed  of  release.— 
"' '.  for  instance,  there  be  the  recital  of  a 
'ease  in  a  deed  of  release,  and  in  a  suit 
against  a  stranger  the  title  under  the  re- 
lease comes  in  question,  there  the  recital 
of  the  lease  in  such  release  is  not  per  se 
evidence  of  the  existence  of  the  lease. 
But  if  the  existence  and  loss  of  the  lease 
be  established  by  other  evidence,  there 
the  recital  is  admissible  as  secondary 
proof,  in  the  absence  of  more  perfect  evi- 
dence, to  establish  the  contents  of  the 
e;  and  if  the  transaction  be  an  ancient 
one,  and  the  possession  has  been  long 
held  under  such  release,  and  is  not  other- 
wise to  be  accounted  for.  there  the  recital 
-.vill  of  itself,  under  such  circumstances, 
materially  fortify  the  presumption  from 
lapse  of  time  and  length  of  possession  of 
the  original  existence  of  the  lease."  Carver 
v.  Jackson.  4  Pet.  1,  83.  7  L.  Ed.  761; 
Sabariego  v.  Maverick,  124  U.  S.  261,  283. 
31  L.  Ed.  430.  See.  to  the  same  effect, 
Crane  v.  Morris.  6  Pet.  598.  610,  8  L.  Ed. 
514. 

"Leases,    like    other    deeds    and    grants, 
may    be    presumed    from   long   possession, 
which  cannot  otherwise  be  explained;  and 
under  such  circumstances,  a  recital  of  the 
fact  of  such  a  lease,  in  an  old  deed,  is  cer 
tainly    far    stronger   presumptive   proof    in 
favor  of  such  possession  under  title,  than 
the    naked     presumption     arising     from    a 
mere  unexplained   possession."      Carver   v. 
Jackson.  4  Pet.  1.  83.  St.  7  L  Ed.  761.     F 
to  the  same  effect,  Crane  v.  M<>rri-.  6   !' 
598,   610.   8   L.    Ed.   514. 

Where  numerous  leading  facts  point   to 
the  conclusion  that   every  p?rt   of  a   i  ■ 
tract  of  land  (an  old  manor)  divided  into 


several  parts  has  been  held  under  an  an- 
cient deed  (one  of  the  year  1785),  from 
the  date  of  the  deed  till  the  present  time, 
the  fact  that  every  link  of  the  title,  in  all 
parts  of  the  track,  cannot  now  be  specific- 
ally shown,  is  not  enough  to  avoid  the 
presumption  that  the  tract  is  held  under 
such  deed.  The  presumption  being  e-tab- 
lished,  recitals  in  the  deed,  consistent  with 
the  other  evidence  in  the  case,  may  be 
used  as  proof  against  persons  who  are  not 
parties  to  the  deed  and  who  claim  no  right 
under  it.  Deery  v.  Cray,  5  Wall.  795,  18 
L.    Ed.   653. 

13.  Carver  v.  Jackson,  4  Pet.  1,  85,  7  L. 
Ed.   761. 

'"Lord  Chief  Baron  Comyn  in  his  Di- 
gest, Estoppel,  B.  &  E.  10.  *  *  *  puts  the 
case  more  strongly;  for  he  asserts,  that 
the  estoppel  binds,  even  though  all  the 
facts  are  found  in  a  special  verdict.  'But.* 
says  he  (and  he  relies  on  his  own  au- 
thority), "where  an  estoppel  binds  the  es- 
tate, and  converts  it  to  an  interest,  the 
court  will  adjudge  accordingly;  as.  if  A. 
leases  lands  to  B.  for  six  years,  in  which 
he  has  nothing,  and  then  purchases  a 
lease  of  the  same  land  for  twenty-one 
years,  and  afterward^-  leases  to  C.  for  ten 
years,  and  all  this  is  found  by  verdict;  the 
court  will  adjudge  the  lease  to  B.  good, 
though  it  be  so  only  by  conclusion.'  A 
doctrine  >imilar  in  principle  was  asserted 
in  this  court,  in  Terrett  7'.  Taylor.  9 
Cranch  43.  52.  3  L.  Ed.  650.  The  distinc- 
tion then,  which  was  urged  at  the  bar, 
that  an  estoppel  of  this  sort  binds  those 
claiming  under  the  same  deed,  but  not 
those  claiming  by  a  subsequent  deed, 
der  the  same  party,  i-  not  well  founded  " 
Carver  v.  Jackson,  i  Pet.  i.  85,  7  L.  Ed 
761. 

Government. — See    ante,    "Government," 
III.   D.   1.  a.    I 

14.  Drexel    v.    Berney,    L22    U.    S.    241, 
253,  30   L.    Ed.    L219. 

15.  Drexel  v.   Berney,  L22  U    S.  241,  21 
30  L.  Ed    L219      See  p<>-t.  "Availability  in 
Action  at  Law  and  Suit  in   Equity,"  V.  A. 
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Technical  Estoppel. — There  are  no  technical  estoppels  in  a  court  of  equity.16 

B.  Origin,  Extension  and  Limitations  of  Doctrine. — The  doctrine  of  estop- 
pel by  conduct  has  been  applied  under  a  great  diversity  of  circumstances.17  The  an- 
cient rules  of  the  common  law  in  relation  to  estoppels  in  pais  have  been  relaxed,  and 
the  tendency  of  modern  decisions  is  to  take  a  broader  view  of  the  purpose  to  be 
accomplished  by  them,  and  they  are  now  applied  so  as  to  reach  the  case  of  a 
party,  whose  conduct  is  purposely   fraudulent  or  will  effect  an   unjust  result.1" 

Estoppel  to  Ascertain  Existence  of  a  Law. — See  the  title  Constitu- 
tional Law,  vol.  4.  p.  77. 

C.  Vital  or  Primary  Principle  of  Doctrine. — The  principle  of  equitable 
estoppel  is  that  where  one  party  has  by  his  representations  or  his  conduct  induced 
the  other  party  to  a  transaction  to  give  him  an  advantage  which  it  would  be 
against  equity  and  good  conscience  for  him  to  assert,  he  will  not  in  a  court  of 
justice  be  permitted  to  avail  himself  of  that  advantage.10  A  party  is  not  per- 
mitted to  deny  a  state  of  things  which  by  his  culpable  silence  or  misrepresenta- 
tions he  has  led  another  to  believe  existed,  if  the  latter  has  acted  upon  that  be- 
lief.20 The  primary  ground  of  the  doctrine  is,  that  it  would  be  a  fraud  in  a 
party  to  assert  what  his  previous  conduct  had  denied,  when  on  the  faith  of  that 
denial  others  have  acted.21 


16.  Sprigg  v.  Bank,  14  Pet.  201,  206.  10 
L.  Ed.  419;  Gilmer  v.  Poindexter,  10  How. 
257.   268,   13    L.   Ed.   411. 

17.  Leather  Manufacturers'  Bank  v. 
Morgan.   117  U.    S.  96,   108,  29    L    Ed.   811. 

18.  Dair  v.  United  States.  16  Wall.  1, 
4,   21   L.    Ed.    491. 

Courts  of  law  in  modern  times  have  in- 
troduced the  doctrine  of  equitable  estop- 
pels, or,  as  it  is  sometimes  called,  es- 
toppels in  pais.  And  although  the  cases 
to  which  this  principle  is  to  be  applied 
are  not  as  well  defined  as  could  be  wished, 
the  general  doctrine  is  well  understood 
and  is  applied  by  courts  of  law  as  well  as 
equity  where  the  technical  advantage  thus 
obtained  is  set  up  and  relied  on  to  defeat 
the  ends  of  justice  or  establish  a  dishonest 
claim.  Insurance  Co.  v.  Wilkinson,  13 
Wall.  222,  233,  20  L  Ed.  617. 

19.  Insurance  Co.  v.  Wilkinson.  13 
Wall  222,  233,  20  L.  Ed.  617;  Dair  v. 
United  States,  16  Wall.  1,  4,  21  L.  Ed. 
t91. 

"It    is    fitly    denominated    an     equitable 
•>ppel,   because    it    rests    upon    the    doc- 
trine  that   it   would   be   against    the   prin- 
ciples   of    equity    and    good    conscience    to 
mit    the    p,arty    again-t    whom    the    es- 
pel   is   sought  to  avail   himself  of  what 
rhl  otherwise  be  his  undisputed  rights." 
,ne   v.    Bank,   174  U.   S.   412,  427.  4:',   L. 
Ed.    1028;    Fidelity     Trust,     etc..      Co.      v. 
Louisville,  174  U.  S.  429,  43  L.  Ed.  1034. 
"If  'me   person   is   induced  to   do   an   ac*" 
judicial    to    himself    in    consequence    of 
the    acts    or    declarations    of    another,    on 
which   he   had   a   riciht   to   rely,   equity   will 
in    the  latter  from  asserting  his   legal 
ainsl    the   tenor   of   such   acts    or 
larations.         But,     then,     the       person 
charged  has  an  opportunity  of  explain 
and    equity    will    decree   according   to    the 
of    the   entire  case."     Branson  v. 
Wirth,   17  Wall.  32,  42.  21    L   Ed.   566. 
"The   vital    principle   is   that   he   who   by 


his  language  or  conduct  leads  another  to 
do  what  he  would  not  otherwise  have 
done,  shall  not  subject  such  person  to 
loss  or  injury  by  disappointing  the  expec- 
tations upon  which  he  acted.  Such  a 
change  of  position  is  sternly  forbidden. 
It  involves  fraud  and  falsehood,  and  the 
law  abhors  both.  This  remedy  is  always 
so  applied  as  to  promote  the  ends  of  jus- 
tice." Dickerson  v.  Colgrove,  100  U.  S. 
578,    580.    25    L.    Ed.    618. 

This  principle  has  been  applied  to  in- 
surance companies  who  have  issued  poli- 
cies upon  representations  and  statements 
procured  by  their  agents  for  the  purpose 
of  inducing  the  policy  to  be  issued.  The 
Insurance  Co.  v.  Wilkinson,  13  Wall.  222. 
233,  20  L.  Ed.  617.  See  the  title  INSUR- 
ANCE. 

20.  Morgan  v.  Railroad  Co.,  96  U.  S. 
716.  720,  24  L.  Ed.  743;  Leather  Manu- 
facture' Bank  v.  Morgan.  117  U.  S.  96, 
108.  29  L.  Ed.  811.    See  post,  "Silence,"  IV. 

A  person  who  by  his  acts,  representa- 
tions or  silence,  when  he  ought  to  speak 
intentionally  or  through  culpable  negli- 
gence induces  another  to  believe  certain 
facts  exist,  and  the  latter  rightfully  acts 
on  such  belief  so  that  he  will  be  injured 
if  the  former  is  permitted  to  deny  their 
existence,  is  estopped  to  deny  the  exist- 
ence of  such  fact^.  Kirk  V.  Hamilton. 
[02  U.  S.  68.  7'i.  26  L.  I'd.  79.  See  post, 
"Silence.-  IV.  E.  3;  "Negligence,"  TV.  E,  I. 

21.  Fraud.— Gregg  v.  Von  Phul.  1 
Wall.    274.    281,    17    L    Ed.    536. 

"Tt  must  be  conceded  that  courts  of 
justice,  if  in  their  power  to  do  so.  should 
not  a11<nv  a  party  who.  by  act  or  adtm-- 
sion,  has  induced  another  with  whom  he 
contracting  to  pursue  a  line  of  con- 
duct injurious  to  his  interests,  to  denv  the 
acl  or  retract  the  admission  in  case  of  ap- 
prehended  1"  —  .  Sound  policy  requires 
that  the  person  who  Droceeds  on  the  faith 
of  an    act   or   admission    of  this  character 
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The  doctrine  of  equitable  estoppel  always  presupposes  error  on  one 
side  and  fault  or  fraud  upon  the  other,  and  some  defect  of  which  it  would 

be  inequitable  for  the  party  against  whom  the  doctrine  is  asserted  to  take  advan- 
tage.22    The  rule  proceeds  upon  the  consideration  that  the  author  of  the  mis- 
fortune  shall   not    himself   escape   the   consequences   and   cast   the   burden   upon 
.another.23 

The  law  of  estoppel  makes  the  acts  and  conduct  of  a  party  binding- 
against  him  whenever  it  should  be  so,  and  will  not  permit  him  to  assert  any 
claim  to  the  contrary.  He  thus  himself  makes  the  law  of  his  case,  and  he  must 
abide  the  consequences.24 

Nature.— The  principle  of  estoppel  in  pais  or  by  the  act  of  the  party  is  an 
important  one  in  the  administration  of  the  law.-"  It  is  founded  in  reason-11  and 
justice27  and  in  a  wise  and  salutary  policy.28  It  is  a  principle  of  good  morals  as 
well  as  law.29  It  is  a  means  of  repose.30  It  promotes  fair  dealing.-1  It  ac- 
complishes that  which  ought  to  be  done  between  man  and  man,  and  is  not  per- 
mitted to  go  beyond  this  limit.32  It  is  available  only  for  protection,  and  cannot 
be  used  as  a  weapon  of  assault.33  It  cannot  be  made  an  instrument  of  wrong  or 
oppression,34  and  it  often  gives  triumph  to  right  and  justice,  where  nothing  else 
known  to  our  jurisprudence  can,  by  its  operation,  save  them  from  defeat  or 
secure  those  ends.35  It  is  akin  to  the  principle  involved  in  the  limitation  of  ac- 
tions, and  does  its  work  of  justice  and  repose  where  the  statute  cannot  be  in- 
voked.36 

D.  Elements— 1.  In  General.— See  ante,  "Vital  or  Primary  Principle  of 
Doctrine,"  IV,  C. 

2.  Representation  or  Concealment  of  Fact — a.  In  General. — To  consti- 
tute an  estoppel  there  must  have  been  a  false  representation  or  concealment  of  a 
material  fact.37 


should  be  protected  by  estopping  the 
party  who  has  brought  about  this  state 
of  things  from  alleging  anything  in  op- 
position to  the  natural  consequences  of 
his  own  course  of  action.  It  is,  accord- 
ingly, established  doctrine  that  whenever 
an  act  is  done  or  statement  made  by  a 
part}',  which  cannot  be  contradicted  with- 
out fraud  on  his  part  and  injury  to  oth- 
ers, whose  conduct  has  been  influenced  by 
the  act  or  admission,  the  character  of  an 
estoppel  will  attach  to  what  otherwise 
would  be  mere  matter  of  evidence."  Dair 
v.  United  State?,  16  Wall.  1,  4.  21  L,  Ed. 
401.  See,  to  the  same  effect.  Stowe  v. 
United   States,   19  Wall.   13,  22   L.   Ed.   144. 

22.  Morgan  v.  Railroad  Co..  9fi  U.  S. 
716.  720,  24  L.  Ed.  74?,;  Merchants'  Bank 
v.  State  Bank.  10  Wall.  604,  19  L.  Ed. 
1008;  Leather  Manufactures'  Bank  v.  Mor- 
gan,  117   Ur  S.   96,  108,   29   L.   Ed.   811. 

Estoppel  in  pais  presupposes  an  error 
or  a  fault  and  implies  an  act  in  itself  in- 
valid. Merchants'  Bank  v.  State  Bank,  10 
Wall.   604.   645,    19    I..    Ed.    1008. 

23.  Merchants'  Bank  v.  State  Bank,  10 
Wall.   604,   645,    19   L.    Ed.    1008. 

24.  Acts  and  conduct  of  party  binding 
upon  him. — Hill  v.  National  Bank,  97  U. 
S.    450,   452,   24    U    Ed.    1051. 

"Parties  must  take  the  consequences  of 
the  position  they  assume.  They  are 
tooped  to  deny  the  reality  of  the  state  of 
things  which  they  have  made  appear  to 
exist,  and  upon  which  others  have  been 
led  to  rely.  Sound  ethics  require  that  the 
apparent,   in   its   effects   and  consequent 


should  be  as  if  it  were  real,  and  the  law 
properly  so  regards  it."  Casey  v.  Galli. 
94  U.  S.  673,  680,  24  L.   Ed.    168. 

25.  Morgan  v.  Railroad  Co.,  96  U.  S. 
716,   721).  24  L.  Ed.  74::. 

26.  Hill  v.  National  Bank,  97  U.  S.  450, 
452,  24   L.   Ed.   1051. 

27.  Hill  v.  National  Bank.  97  U.  S.  450, 
452,  24    L.    Ed.    1051;    Gregg   v.    Von    Phul. 

16  Wall.    274.    281.    17    L.    Ed.    536. 

28.  Daniel-  v.  Tearney,  102  U  S.  415. 
420.  26  L.  Ed.  187;  Dair  v.  United  State 
10  Wall.   1.  4,  21    L.    Ed.  .491. 

29.  Gregg  v.  Von  Phul,  l  Wall.  27  t.  281, 

17  L.   Ed.   536. 

30.  Daniels  v.  Tearney,  102  U.  S.  415. 
420.  26  L.  Ed.  187;  Dickerson  v.  Colgrove, 
100  U.  S.  578,  580,  25  L.  Ed.  618. 

31.  Daniels  v.  Tearney,  102  U  S.  115. 
420.   26    L.    Ed.    1S7. 

32.  Dickerson  v.  Colgrove,  100  U.  S 
578,  580,  25   L.   Ed.  618. 

33.  Dickerson  v.  Colgrove,  100  U.  S 
578,    580,   25    L.    Ed.    61  - 

34.  Daniels  v.  Tearney,  102  1'  S  115. 
420,   26    U    Ed.    187. 

35.  Danii  Tearney,  102  U.  S  115. 
120,  26  1.  Ed.  iv7;  Morgan  v  Railroad 
Co.,  96    IT.   S.   716,   72».   24    1.     Ed.    743. 

36.  Dickerson    v.    Colgrove,    100    U.    S. 
580,   25    I..    Ed.   618 

TJkc  the  statute  of  limitations,  it  is  a 
conservator,  and  withoul  it  society  could 
nol  well  go  on.  Daniels  v.  Tearney,  102 
U.   S     115,    1"".  26   L.   Ed     I 

37.  Representation  or  concealment  of 
fact. — Insurance    Co.    v.    Mowry,   96    I"     S 
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b.  Must  Relate  to  Present  or  Post  State  of  Things  and  Not  to  the  Future. — 
See  post,  "Representations  as  to  Present  or  Past  State  of  Things,"  IV,  E,  1,  b; 
"Representations  as  to  the  Future,"  IV,  E,  1,  c. 

c    Statement  of  Opinion  or  of  Law. — See  post,  "Statement  of  Opinion  or  of 

Law,"   IV,   E.    1,   d. 

3.  Fraudulent  Purpose  or  Intent  to  Mislead. — The  decisions  of  the  su- 
preme court  of  the  United  States  are  in  apparent  conflict  as  to  whether  "fraud" 
(fraudulent  purpose,  intention  to  mislead  or  intended  deception)  is  an  essential 
element  in  the  application  of  the  doctrine  of  equitable  estoppel.  In  a  number  of 
cases  the  supreme  court  has  held  it  "not  to  be  always  necessary  to  such  an  es- 
toppel that  there  should  be  any  intention,  upon  the  part  of  the  person  making  a 
declaration  or  doing  an  act,  to  mislead  the  one  who  is  induced  to  rely  upon  it;": 


544,  547,  24  L.  Ed.  674.     See  post,  "Repre- 
sentations,"   IV,    E,   1. 

The  contractor  was  a  stockholder  in  a 
construction  company,  which,  when  it 
placed  on  the  market  the  bonds  secured 
by  the  mortgage,  gave  a  guaranty  that  the 
local  subscriptions  and  grants  would  be 
sufficient  to  prepare  the  road  for  the  re- 
ception of  the  rails,  and  also  undertook 
to  make  good  any  deficiency.  Held,  thai 
he  was  not  thereby  estopped  from  setting 
up  his  lien,  as  against  the  mortgagee.  The 
court  said:  "It  might  be  otherwise  it  it 
were  proved  that  he  used  this  guaranty 
fraudulently  and  with  false  statements  to 
negotiate  the  bonds;  but  this  is  not  al- 
leged or  proven.  We  see  no  place  for  an 
estoppel  in  the  case."  Meyer  v.  Hornby, 
101    U.   S.   728,  730,  25   L.   Ed.   1078. 

A  purchaser  of  coupons  or  his  assignee 
is  not  estopped  from  claiming  that  the 
ompons  are  unpaid,  by  the  fact  that  he 
is  the  financial  agent  of  the  company 
owing  them,  unless  he  acts  in  bad  faith 
in  making  the  purchase.  Ketchum  v.  Dun- 
can.  96   U.    S.   659,   24    L,    Ed.   868. 

38.  Leather  Manufactures'  Bank  v.  Mor- 
gan, 117  U.  S.  96,  108.  29  L.  Ed.  811. 
quoting  from  and  approving  Continental 
Bank  v.  Bank  of  the  Commonwealth.  50 
X.   Y.   575,   583. 

"It  would  limit  the  rule  much  within 
the  reason  of  it  if  it  were  restricted  to 
cases  where  there  was  an  element  of 
fraudulent  purpose.  In  very  many  of  the 
cases  in  which  the  rule  has  been  applied, 
there  was  no  more  than  negligence  on  the 
part  of  him  who  was  estopped.  And  it 
has  long  been  held  that  where  it  is  a 
breach  of  good  faith  to  allow  the  truth 
to  be  shown,  there  an  admission  will 
estop.  Gaylord  v.  Van  Loan,  15  Wend. 
308."  Leather  Manufacturers'  Bank  v. 
Morgan,  117  U.  S.  96,  108,  29  L.  Ed.  811. 

"The  courts,  to  promote  the  ends  of 
justice,  have  sustained  the  general  prin- 
ciple that,  where  a  duty  is  cast  upon  a 
person,  by  the  usages  of  business  or 
otherwise,  to  disclose  the  truth — which  he 
has  the  means,  by  ordinary  diligence,  of 
ertaining — and  he  neglects  or  omits  to 
discharge  that  duty,  whereby  another  is 
misled  in  the  very  transaction  to  which 
the  duty  relates,  he  will  not  be  permitted, 
to  the   injury   of   the   one   misled,  to   ques- 


tion the  construction  rationally  placed  by 
the  latter  upon  his  conduct."  Leath'-r 
Manufacturers'  Bank  v.  Morgan,  117  U. 
S.  96,  112,   29  L.    Ed.   811. 

"The  general  doctrine,  with  proper  limi- 
tations, was  well  expressed  in  Freeman  v. 
Cooke,  2  Exch.  654,  663,  and  in  Carr  v. 
London  &  Northwestern  Railway  Co.,  L. 
R.,  10  C.  P.  307.  In  the  first  of  those 
cases  it  was  said  by  Parke,  B.,  for  the 
whole  court,  that  'if,  whatever  a  man's 
real  intention  may  be,  he  so  conducts  him- 
self that  a  reasonable  man  would  take  the 
representation  to  be  true,  and  believe  that 
it  was  meant  that  he  should  act  upon  it, 
and  did  act  upon  it  as  true,  the  party  mak- 
ing the  representation  would  be  equally 
precluded  from  contesting  its  truth;  and 
conduct,  by  negligence  or  omission,  when 
there  is  a  duty  cast  upon  a  person  by 
usage  of  trade  or  otherwise  to  disclo- 
the  truth,  may  often  have  the  same  effect.' 
And  in  the  other  case,  Brett,  J.,  speaking 
for  the  court,  said:  'If  in  the  transaction 
itself  which  is  in  dispute,  one  has  led  an- 
other into  the  belief  of  a  certain  state  of 
facts  by  conduct  of  culpable  negligence 
calculated  to  have  that  result,  and  such 
culpable  negligence  has  been  the  proxi- 
mate cause  of  leading  and  has  led  the 
other  to  act  by  mistake  upon  such  belief, 
to  his  prejudice,  the  second  cannot  be 
heard  afterwards,  as  against  the  first,  to 
show  that  the  state  of  facts  referred  to  did 
not  exist.'  See,  also.  Manufacturers'  & 
Traders'  Bank  v.  Hazard.  30  N.  Y.  226, 
229;  Blair  v.  Wait.  69  N.  Y.  113,  116:  M  - 
Kenzie  v.  British  Linen  Co.,  6  App.  Cas. 
82,  101;  Miles  v.  Mcllwraitfe,  8  App.  Cas. 
120,  133;  Cornish  v.  Abington,  4  H.  &  X. 
549,  556."  Leather  Manufacturers'  Bank 
V.  Morgan,  117  U.  S.  96,  108,  29  L.  I'M 
811. 

"Upon  this  doctrine,  substantially,  rests 
the  decision  in  Bank  v.  Bank,  10  Wheat. 
333,  343,  6  L,.  Ed.  334,  where  the  question 
was  as  to  the  right  of  the  Bank  of  Geor- 
gia to  cancel  ;\  credit  given  to  the  Bank 
of  the  United  States,  in  the  general  ac- 
count the  latter  kept  with  the  former,  for 
the  face  value  of  certain  bank  notes  pur- 
porting to  be  genuine  notes  of  the  Bank 
of  Georgia,  and  which  came  to  the  hands 
of  the  other  bank  in  the  regular  com-' 
of  business  and  for  value.    The  notes  w 
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"but  in  several  cases  that  court  has  held  that:  "For  the  application  of  that  doc- 
trine there  must  generally  be  some  intended  deception  in  the  conduct  or  declara- 
tions of  the  party  to  be  estopped,  or  such  gross  negligence  on  his  part  as  to 
amount  to  constructive  fraud,  by  which  another  has  been  misled  to  his  injury. "J'J 


received  by  the  Bank  of  Georgia  as 
genuine,  but  being  discovered  nineteen 
days  thereafter  to  be  counterfeits,  they 
were  tendered  back  to  the  Bank  of  the 
United  States,  which  refused  to  receive 
them.  This  court  held  that  the  loss  must 
fall  upon  the  Bank  of  Georgia.  Mr.  Jus- 
tice Story,  who  delivered  the  opinion  of 
the  court,  after  observing  that  the  notes 
were  received  and  adopted  by  the  Bank 
of  Georgia  as  its  genuine  notes,  and 
treated  as  cash,  and  that  the  bank  must 
be  presumed  to  use  all  reasonable  care, 
by  private  marks  and  otherwise,  to  secure 
itself  against  forgeries  and  impositions, 
-md:  'Under  such  circumstances,  the  re- 
ceipt by  a  bank  of  forged  notes,  purport- 
ing to  be  its  own,  must  be  deemed  an 
adoption  of  them.  It  has  the  means  of 
knowing  if  they  are  genuine;  if  these 
means  are  not  employed,  it  is  certainly 
evidence  of  a  neglect  of  that  duty  which 
the  public  have  a  right  to  require.  And 
in  respect  to  persons  equally  innocent, 
where  one  is  bound  to  know  and  act  upon 
his  knowledge,  and  the  other  has  no 
means  of  knowledge,  there  seems  to  be 
no  reason  for  burdening  the  latter  with 
any  loss  in  exoneration  of  the  former. 
There  is  nothing  unconscientious  in  re- 
taining the  sum  received  from  the  bank, 
in  payment  of  such  notes,  which  its  own 
acts  have  deliberately  assumed  to  be 
genuine.  If  this  doctrine  be  applicable  to 
ordinary  cases,  it  must  apply  with  greater 
strength  to  cases  where  the  forgery  has 
not  been  detected  until  after  a  consider- 
able lapse  of  time.'  "Even,'  he  added,  'in 
relation  to  forged  bills  of  third  persons 
received  in  payment  of  a  debt,  there  has 
been  a  qualification  engrafted  on  the  gen- 
eral doctrine,  that  the  notice  and  return 
must  be  within  a  reasonable  time;  and  any 
neglect  will  absolve  the  payer  from  re- 
sponsibility.' It  was,  therefore,  held  that, 
as  the  Bank  of  Georgia  could  by  ordinary 
circumspection  have  detected  the  fraud, 
it  must  account  to  its  depositor  according 
to  the  entry  made  in  its  books  at  the  time 
of  receiving  the  notes."  Leather  Manu- 
facturers' Bank  v.  Morgan,  117  U.  S.  96, 
108,   29    L.    Ed.    811. 

"The  same  principle  was  recognized  in 
Cooke  v.  United  States,  91  U.  S.  389,  396, 
23  L.  Ed.  237.  One  of  the  questions  there 
was  as  to  the  effect,  on  the  rights  of  the 
government,  of  the  receipt  by  an  assist- 
ant treasurer  of  the  United  States  in  New 
York  of  certain  treasury  notes,  endorsed 
by  the  holders  to  the  order  of  the  Secre- 
tary of  the  Treasury  for  redemption  in 
accordance  with  an  act  of  Congress,  and 
which  notes,  when  examined  at  the  Treas- 
ury Department,  were  ascertained  to  be 
forgeries,    of    which    prompt     notice      was 


given.  This  court,  speaking  by  the  Chief 
Justice,  said:  'It  is  undoubtedly,  also, 
true,  as  a  general  rule  of  commercial  law, 
that  where  one  accepts  forged  paper  pur- 
porting to  be  his  own,  and  pays  it  to  a 
holder  for  value,  he  cannot  recall  the  pay- 
ment. The  operative  fact  in  this  rule  is 
the  acceptance,  or  more  properly,  per- 
haps, the  adoption  of  the  paper  as  genuine 
by  its  apparent  maker.  *  *  *  He  must  re- 
pudiate as  soon  as  he  ought  to  have  dis- 
covered the  forgery,  otherwise  he  will  be 
regarded  as  accepting  the  paper.  Un- 
necessary delay  under  such  circumstances 
is  unreasonable;  and  unreasonable  delay 
is  negligence,  which  throws  the  burden  of 
the  loss  upon  him  who  is  guilty  of  it, 
rather  than  upon  one  who  is  not.'  Again: 
'When,  therefore,  a  party  is  entitled  to 
something  more  than  a  mere  inspection  of 
the  paper  before  he  can  be  required  to 
pass  finally  upon  its  character — as,  for 
example,  an  examination  of  accounts  or 
records  kept  by  him  for  the  purpose 
of  verification — negligence  sufficient  to 
charge  him  with  a  loss  cannot  be  claimed 
until  this  examination  ought  to  have  been 
completed.  If,  in  the  ordinary  course  of 
business,  this  might  have  been  done  be- 
fore payment,  it  ought  to  have  been,  and 
payment  without  it  will  have  the  effect  of 
an  acceptance  and  adoption.  *  *  *  What 
is  reasonable  must  in  every  case  depend 
upon  circumstances;  but,  until  a  reason- 
able time  has  in  fact  elapsed,  the  law  will 
not  impute  negligence  on  account  of  de- 
lay.'" Leather  Manufacturers'  Bank  v. 
Morgan,  117  U.  S.  96,  110,  29  L.  Ed.  811. 

If  it  appears  that  a  bank  by  reason  of 
negligence  of  a  depositor  was  prevented 
from  promptly,  and  it  may  be  effectively, 
seeking  compensation  from  a  former,  it  is 
sufficient  prejudice.  Leather  Manufac- 
turers' Bank  v.  Morgan,  117  U.  S.  96,  108, 
29   L   Ed.  811. 

39.  Brant  v.  Virginia  Coal,  etc.,  Co.,  93 
U.  S.  326.  335,  23  L.  Ed.  927.  See.  to  the 
same  effect.  Hen<=haw  v.  Bissell.  1  *  Wall. 
255,  271,  21  L.  Ed.  835:  Hobbs  v.  McLean, 
117  U.  S.  567,  580,  2S   L.   Ed.  940. 

"There  are  undoubtedly  ra-es  where  a 
party  may  he  concluded  from  asserting 
his  original  rights  to  property  in  conse- 
quence of  his  acts  or  conduct,  in  which 
the  presence  of  fraud,  actual  or  construct- 
ive, is  wanting:  a*,  where  one  of  two  in- 
nocent parties  must  suffer  from  the  negli- 
gence of  another,  he  through  whose 
agency   the     negligence      was  .i^iotied 

will  be  held   to  hear   the  and   where 

one   has   received    the    frui  a    transac- 

tion,   he    is    not    permitted     '>>      deny      its 

validity   whilst   retaining   it-    1 i     ts      But 

such  cases  are  gcnerallv  -her 

principles   than   that  of  equitable   estoppel, 
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The  best  considered  cases,  both  English  and  American,  hold  that  although  fraud 
on  part  of  the  party  sought  to  be  estopped,  in  the  act  constituting  the  ground 
of  the  estoppel,  may  be  and  often  is  an  ingredient  of  his  conduct,  it  is  not  an 
essential  element  if  the  word  is  used  in  its  commonly  accepted  sense ;  and  the 
use  of  the  term  is  unnecessary,  and  often  improper,  unless  applied  to  the  effort 
of  the  party  estopped  to  repudiate  his  conduct  and  assert  a  right  or  claim  in 
contravention  thereof.40 


although  the  same  result  is  produced; 
thus  the  first  case  here  mentioned  is  the 
affixing  of  liability  upon  the  party  who 
from  negligence  indirectly  occasioned  the 
injury,  and  the  second  is  the  application 
of  the  doctrine  of  ratification  or  election. 
Be  this  as  it  may,  the  general  ground  of 
the  application  of  the  principle  of  equitable 
estoppel  is  as  we  have  stated."  Brant  v. 
Virginia  Coal,  etc.,  Co.,  93  U.  S.  326,  336, 
23   L.   Ed.   927. 

"In  all  this  class  of  cases,"  says  Story, 
"the  doctrine  proceeds  upon  the  ground 
of  constructive  fraud  or  of  gross  negli- 
gence, which  in  effect  implies  fraud.  And, 
therefore,  when  the  circumstances  of  the 
case  repel  any  such  inference,  although 
there  may  be  some  degree  of  negligence, 
yet  courts  of  equity  will  not  grant  relief. 
It  has  been  accordingly  laid  down  by  a 
very  learned  judge  that  the  cases  on  this 
subject  go  to  this  result  only,  that  there 
must  be  positive  fraud  or  concealment,  or 
negligence  so  gross  as  to  amount  to  con- 
structive fraud?'  1  Story's  Eq.  391.  To 
the  same  purport  is  the  language  of  the 
adjudged  cases.  Thus  it  is  said  by  the  su- 
preme court  of  Pennsylvania,  that  "the 
primary  ground  of  the  doctrine  is,  that 
it  would  be  a  fraud  in  a  party  to  assert 
what  his  previous  conduct  had  denied, 
when  on  the  faith  of  that  denial  others 
have  acted.  The  element  of  fraud  is  es- 
sential either  in  the  intention  of  the  party 
estopped,  or  in  the  effect  of  the  evidence 
which  he  attempts  to  set  up."  Brant  v. 
Virginia  Coal,  etc..  Co.,  93  U.  S.  326.  335. 
23  L.  Ed.  927.  citing  Henshaw  v.  Bissell, 
18  Wall.   255,  271,   21    L.    Ed.   835. 

"And  it  would  seem  that  to  the  enforce- 
ment of  an  estoppel  of  this  character  with 
respect  to  the  title  of  property,  such  as 
will  prevent  a  party  from  asserting  his 
leea!  rights,  and  the  effect  of  which  will 
be  to  transfer  the  enjoyment  of  the  prop- 
ertv  to  another,  the  intention  to  deceive 
and  mislead,  or  negligence  so  gross  as  to 
br  culpable.  shouldT>e  clearly  established." 
Brant  v.  Virginia  Coal,  etc.,  Co.,  93  U.  S. 
326,    335.    23    L.    Ed.    927. 

Accordingly,  when  a  claimant  under  a 
Mexican  erant  located  his  claim  on  land 
different  from  that  which  was  finally  sur- 
veyed and  patented  to  him,  and  announced 
to  others  that  his  claim  covered  the  land 
thus  selected,  but  the  government  inter- 
fered and  located  the  claim  elsewhere, 
held,  that  he  was  not  estopped  from  as- 
serting  a  richt  to  the  oremises  surveyed 
fd  to  him.     H*nshaw  v.  Bissell, 

is  Wall.  2.-5.  21  r..  r 


A.,  a  purchaser  of  property  of  a  bank- 
rrpt,  on  the  occasion  of  the  negotiation  of 
a  loan  of  $150,000  by  the  bankrupt,  D.,  to- 
gether with  one  B.,  certified  that  the  prop- 
erty was  worth  $300,000.  A.  at  the  time 
was  unaware  of  certain  matters  affecting 
the  value  of  the  property — of  the  faulty 
construction  of  the  building  and  the  small 
amount  of  rents  received — and  had  heard 
that  someone  had  offered  the  sum  named 
in  the  certificate  for  the  property,  though 
no  such  offer  was  made;  but  he  had  no 
good  reason  for  saying  the  property  was 
worth  twice  the  money  proposed  to  be 
loaned  on  it;  although,  from  the  evidence, 
neither  A.  nor  B.  meant  to  do  anything 
wrong  by  such  valuation.  It  was  held  that 
A.  is  not  estopped  from  disputing  the  cor- 
rectness of  the  valuation  named  in  the 
certificate  in  order  to  show  his  good  faith 
and  fair  dealing  in  his  transaction  with  D. 
Tiffany  v.  Lucas,  15  Wall.  410,  426,  21  L. 
Ed.  198.  See  the  title  BANKRUPTCY, 
vol.  2,  p.  933.  et  seq. 

40.  Mr.  Pomerov  in  a  note  upon  the 
case  of  Brant  %>.  Virginia  Coal,  etc.,  Co., 
93  U.  S.  326,  23  L.  Ed.  927,  after  quoting 
freely  of  the  opinion,  says:  "'With  great 
deference  to  the  opinion  of  so  able  a 
judore,  I  think  his  error  in  this  passage  is 
evident.  It  consists  in  taking  a  special 
rule,  established  from  motives  of  policy 
for  a  particular  condition  of  fact,  and 
raising  it  to  the  position  of  a  universal 
rule.  Where  an  estoppel  by  conduct  is 
alleged  to  prevent  a  lesral  owner  of  land 
from  asserting  his  leg-al  title,  courts  of 
equity,  in  order  to  avoid  the  literal  re- 
ouirements  of  the  statute  of  frauds,  were 
driven  to  the  element  of  fraud  in  the  con- 
duct as  essential.  (See  the  text,  §§  805- 
807.)  The  passage  quoted  from  Judge 
Story  is  dealing  with  this  long-settled 
rule  of  equity,  and  not  with  the  subject  of 
equitable  estoppel  in  general.  When  this 
special  rule  is  made  universal  its  incon- 
sistency with  manv  familiar  instances  of 
equitable  estoppel  becomes  apparent,  and 
Judge  Field  is  forced  to  escape  from  the 
antagonism  by  denying  that  these  in- 
st;  ices  do  in  fact  belong  tp  the  doctrine. 
I1"  'lis  conclusion  be  correct,  then  some 
of  the  most  important  and  well  settled 
species  of  the  estopnel,  uniformly  re- 
garded as  such  hv  the  text  writers  and 
courts,  must  be  abandoned,  and  the  hene- 
ficient  doctrine  itself  must  be  curtailed  in 
its  operation  to  one  particular  class  of 
cases.  This  result  is  in  direct  opposition 
to  the  tendencv  of  judicial  decisions  and 
of    the    discussions    of   text    writers.'      See 
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4.  Knowledge  of  Facts  or  Gross  Negligence— a.  Person  against  Whom 
Estoppel  Alleged.— It  is  essential  to  the  application  of  the  <1  ctrine  of  equitable 
estoppel  that  the  party  sought  to  be  estopped  should  have  had  knowledge  of  the 
facts.41  As  a  general  rule  where  an  individual  acts  in  ignorance  of  his  rights 
he  is  not  estopped  by  such  acts.42  There  are  cases,  it  is  true,  where  declarations 
may  be  made  under  such  peculiar  circumstances,  that  the  party  will  be  est-  pped 
from  denying  any  knowledge  of  his  rights;  but  these  are  exceptional,  and  do 
not  affect  the  correctness  of  the  general  rule  as  stated.43 

Acts   of   Corporate   Bodies.— And  this  rule  applies  at  least   with  as  much 
force  to  the  acts  of  corporate  bodies,  as  to  those  of  individuals.44 

Presumption  from  Circumstances— Question  of  Pact.— But    this    knowl- 


note  1  to  §  806  of  Pomeroy  Eq.  Jur.,  and 
cases   there   cited." 

It  is  worthy  of  notice  also,  that  in  the 
opinion  in  the  case  of  Brant  v.  Virginia 
Coal.  etc..  Co.,  93  U.  S-  326,  23  L.  Ed.  927, 
Judge  Field  quotes  approvingly  from  the 
Pennsylvania  case  of  Hill  v.  Epley  (31 
Penn.  St.  334).  language  which  is  practi- 
cally, to  all  intents,  an  abandonment  of 
the  extreme  position  supposed  to  be 
maintained  in  the  Brant  case.  The  lan- 
guage referred  to  is:  "The  primary 
ground  of  the  doctrine  is,  that  it  would  be 
a  fraud  in  a  party  to  assert  what  his 
previous  conduct  had  denied,  when  on  the 
faith  of  that  denial  others  have  acted.  The 
element  of  fraud  is  essential  either  in  the 
intention  of  the  party  estopped,  or  in  the 
effect  of  the  evidence  which  he  attempts 
to  set  up."  So  that  at  last  the  difficulty 
seems  to  be  in  the  use  of  terms  rather 
than  in  the  true  principles  controlling  the 
doctrine   under   consideration. 

41.  Insurance  Co.  v.  Wolff,  95  U.  S. 
326.  333.  24  L.  Ed.  387;  New  Orleans  v. 
United  States.  10  Pet.  662.  735,  9  L.  Ed. 
573;  Pythias  Knights'  Supreme  Lodge  v. 
Beck,  181  U.  S.  49,  56,  45  L,  Ed.  741.  See 
Shaw  v.  Cooper,  7  Pet.  292,  321,  8  L-  Ed. 
689. 

Representations  made  under  misappre- 
hension of  facts  or  by  mistake. — If  under 
a  misapprehension  of  facts,  a  party  makes 
a  statement  which  is  not  in  fact  true,  he 
is  not  estopped  thereby.  Pythias  Knights' 
Supreme  Lodge  v.  Beck,  181  U.  S.  49,  56, 
45   L.    Ed.   741. 

The  plaintiff,  in  an  action  to  recover  on 
a  life  insurance  policy,  in  her  proofs  of 
loss  stated  that  the  deceased  came  to  his 
death  by  suicide,  and  to  that  effect  was 
the  verdict  of  the  coroner's  jury.  With 
respect  to  this  matter  the  court  charged 
that  there  was  no  estoppel;  that  the  plain- 
tiff could  explain  the  circumstances  under 
which  she  signed  the  statement,  and  that 
whi'  :  standing  alone  it  would  justify  a 
verdict  for  the  defendant,  yet  if  explained 
and  the  jury  were  satisfied  that  the  death 
did  not  arise  from  suicide,  she  was  not 
concluded  by  this  declaration.  It  \va<  held 
that  there  was  no  error  in  this  ruli 
None  of  the  elements  of  estoppel  enter 
into  the  declaration.  The  condition  of  the 
defendant  was  not  changed  by  it.  and  if 
under   a     misapprehension     of      facts      she 


made   a   statement   which   was   not   in   fact 
true,   she   could    explain   the   circumstan 
under  which   she   made  the   statement  and 
introduce  testimony  to  establish  the  truth. 
Pythias  Knights'  Supreme   Lodge  v    Beck 
181   U.   S.   49,   56,   45    L    Ed.    741 

Title  to  land  sold  for  taxes.— A  tax  col- 
lector reported  the  lands  not  listed  for 
taxation  to  the  court,  among  which  he 
included  the  tract  in  question  three  several 
times,  once  in  the  name  of  A.,  the  real 
owner,  and  twice  in  the  names  of  B.  and 
C,  the  grantees  of  A.  The  said  land  was 
sold  as  being  three  distinct  tracts.  A.  by 
his  agent,  became  the  purchaser  of  the 
tract  reported  in  his  name,  while  D.  be- 
came the  purchaser  of  the  tracts  reported 
to  belong  to  B.  and  C.  Neither  A.  nor 
his  agent  had  either  actual  and  construct- 
ive knowledge  that  the  land  sold  in  the 
names  of  his  grantors,  B.  and  C,  was  his 
land.  It  was  held  that,  if  the  sale  was 
valid,  A.  is  to  be  considered  as  the  pur- 
chaser of  his  own  title,  and  D.  as  the  pur- 
chaser of  the  titles  of  B.  and  C;  and  a 
tax  deed  to  D.  confers  no  title  as  against 
A.  by  reason  of  the  fact  that  his  agent 
stood  by  and  permitted  D.  to  bid,  neither 
A.  nor  his  agent  having  knowledge  that 
the  land  sold  in  the  names  of  B.  and  C. 
was  A.'s  land.  McClung  v.  Ross,  5  Wheat. 
116,  5  L  Ed.  46. 

Composition  with  debtor — By  creditor 
having  knowledge  of  the  facts.— See  the 
title  COMPROMISE  AND  SETTLE- 
MENT, vol.  3.  p.   1001. 

42.  New  Orleans  v.  United  States,  10 
Pet.    662.    735,    9    L.    Ed.    573. 

"An  estoppel  in  pais  is  sometimes  said 
to  be  a  moral  question.  Certain  it  is  that 
to  the  enforcement  of  an  c->tnppel  of  this 
character,  such  as  will  prevent  a  party 
from  asserting  his  legal  rights  to  prop- 
erty, there  must  generally  be  some  degi 
of  turpitude  in  his  conduct  which  has  mis- 
led others  to  their  injury.  Conduct  or 
declarations  founded  upon  ignorance  of 
one'-  rights  have  no  such  ingredient,  and 
seldom  work  anv  such  result."  Henshaw 
<•.    Brssell,    18    Wall.  171,    21    L    Ed. 

835. 

43.  Henshaw  .-.  Bissell,  L8  Wall.  255, 
271.  21    L   Ed. 

44.  New  Orleans  v  United  State-,  in 
Pet.    662,    735,    9    1.     Ed     573.      See    pi 

rporations,"    tV,   !•'.  2,  <1. 
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edge  may  be  presumed  from  the  circumstances  of  the  case.    This  will,  in  general, 
be  a  fact  for  the  jury.45 

b.  Person  Alleging  Estoppel. — A  party  acquainted  with  the  true  character  of 
the  title  or  with  the  facts  when  the  alleged  misleading  conduct  or  representation 
took  place,  cannot  assert  an  estoppel  based  upon  such  conduct.46  The  party  al- 
leging the  estoppel  must  prove  that  he  did  not  know  the  truth.47 

c.  Parties  Having  Equal  Knoivledge  of  or  Equal  Means  of  Knowledge  of  the 
Pact. — Where  both  parties  are  equally  well  informed  of  all  the  facts,  the  prin- 
ciple of  estoppel  in  pais  has  no  application.48  Where  the  condition  of  the  title 
is  known  to  both  parties,  or  both  have  the  same  means  of  ascertaining  the  truth, 
there  can  be  no  estoppel.49     There  can  be  no  implication  of  concealment,  where 


45.  Shaw  v.  Cooper,  7  Pet.  292,  321,  8 
L.    Ed.   689. 

46.  Hobbs  v.  McLean,  117  U.  S.  567, 
581,  29  L-  Ed.  940;  Steel  v.  Smelting  Co., 
106  U.  S.  447,  456,  27  L.  Ed.  226;  Brant 
r.  Virginia  Coal,  etc.,  Co.,  93  U.  S.  326, 
23   L.    Ed.   927. 

Party  making  improvements  upon  prop- 
erty who  is  acquainted  with  the  true  char- 
acter of  his  title  or  with  the  fact  that  he 
had  none.  See  post,  "Permitting  Erection 
of  Improvements,"  IV,  E,  5,  a,  (2),   (b). 

A  person  who  is  informed  that  a  check 
is  fictitious  cannot  be  said  to  have  acted 
upon  the  faith  of  a  representation  of  its 
validity  and  there  could  be  no  estoppel. 
Thompson  v.  Sioux  Falls  Nat.  Bank,  150 
U.  S.  231,  244,  37  L-  Ed.  1063.  See  post, 
"Reliance  by  Party  Alleging  Estoppel, 
Act  Done  or  Omitted,  Change  of  Posi- 
tion," IV,  D,  5. 

Taxes  paid  under  invalid  agreement. — 
The  payment  by  a  banking  company  of 
money  (although  such  money  was  no 
more  than  it  was  legally  bound  to  pay) 
for  taxes  to  the  officer  entitled  to  receive 
taxes,  under  an  invalid  agreement  that  a 
controversy  as  to  the  amount  of  taxes  due 
shall  abide  the  event  of  another  suit  in- 
volving the  same  question;  does  not  oper- 
ate by  way  of  estoppel  to  prevent  the 
assertion  of  the  invalidity  of  such  agree- 
ment. In  no  way,  has  the  banking  com- 
pany been  legally  damaged  by  the  pay- 
ment of  the  money.  The  law  made  the 
invalidity.  Knowing  the  agreement  to  be 
invalid,  the  omission  to  sue  forms  no 
ground  upon  which  to  base  the  estoppel. 
The  banking  company  had  no  valid  agree- 
ment upon  which  to  stand  and  its  omi>- 
sion  to  sue  was  at  its  own  risk.  Stone  v. 
Bank,  174  U.  S.  412,  426,  43  L.  Ed.  1028. 
See  post,  "Prejudice  to  Party  Claming 
Benefil   of  Estoppel,"  IV.  D.  6. 

47.  Hobbs  v.  McLean,  117  U.  S.  567,  581, 
29  L.  Ed.  940. 

48.  Andreae   v.    Redfield,    98   U.    S.    225, 
I,   25    L.    Ed.    158:    Swain   v.   Seamens,   9 

5  i,  :.'74.  19  L.  Ed.  554.  Sec.  also, 
Hobbs  v.  Mr  Lean,  117  U.  S-  567,  580.  89 
L   Ed.  940 

Import:  were    made     by     A.      and 

c  thrrs,    whereon    they    paid    under    protest 

rtain  duties  unlawfully  exacted  by  B., 
collector  of  customs.  The  latter,  when 
sued  for  the   excess  of  duties,  pleaded  the 


statute  of  limitations;  whereupon  A.  filed 
his  bill,  setting  forth  that  his  attorney 
was  informed  by  an  officer  of  the  custom 
house,  that  by  the  rules  and  practice  of 
the  treasury  department  the  presentation 
of  A.'s  claim  to  the  auditor  or  refund 
clerk  would  prevent  the  statute  of  limita- 
tions from  running,  and  that  the  statute, 
if  the  claims  were  so  presented,  could  not 
and  would  not  be  interposed  as  a  defense 
in  case  suits  should  be  brought  to  recover 
said  excess;  that  B.,  though  he  disclaimed 
any  control  in  the  matter,  declared  his 
confidence  in  the  knowledge  and  experi- 
ence of  the  officer  who  made  such  state- 
ment, and  expressed  his  opinion  as  con- 
curring therein;  that  A.  did  present  his 
claim  to  the  auditor  or  refund  clerk,  as 
suggested;  and  that,  relying  upon  the 
prior  action  of  the  secretary  of  the  treas- 
ury in  recognizing  claims  of  a  like  nature, 
and  upon  said  statements  and  opinion  of 
the  officer  of  the  custom  house,  and  the 
concurrence  of  B.  therein,  he  and  others 
had  refrained  from  suing  until  the  bar  of 
that  statute  had  attached.  He  therefore 
prayed  that  B.  be  enjoined  from  pleading 
it  in  any  of  the  actions  at  law  for  such 
excess.  Held,  that  the  matters  alleged 
are  hot  sufficient  to  estop  B.  from  plead- 
ing the  statute,  because  both  parties  were 
equally  well  informed  of  all  the  facts.  An- 
dreae V.  Redfield,  98  U.  S.  225,  239,  25  L- 
Ed.    158. 

49.  Brant  V.  Virginia  Coal,  etc.,  Co.,  93 
U.  S.  326,  327,  337.  23  L  Ed.  927;  Sturm 
7'.  Boker,  150  U.  S.  312,  336,  37  L.  Ed. 
1093;  Mutual  Life  Ins.  Co.  v.  Phinney, 
178  U.  S.  327,  342,  44  L.  Ed.  1088.  See, 
also,  Vasse  v.  Ball,  2  Ball.  270,  275,  1  L. 
Ed.   377. 

It  is  essential  for  the  application  of  the 
doctrine  of  equitable  estoppel  "with  re- 
spect to  the  title  of  real  property  that  the 
party  claiming  to  have  been  influenced  by 
the  conduct  or  declarations  of  another  to 
his  injury  was  himself  not  only  destitute 
<.f  knowledge  of  the  true  state  of  the  title, 
but  also  of  any  convenient  and  available 
means  of  acquiring  such  knowledge." 
Brant  t1.  Virginia  Coal,  etc.,  Co.,  93  U.  S. 
326,  337,  :m   L    Ed.  927. 

A  widow  owning  a  life  interest  in  re- 
alty sold  her  life  estate  and  took  a  mort- 
gage upon  the  land  to  secure  the  pur- 
chase price.     She   assigned   the   mortgage 
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-each  party  had  an  equal  opportunity  of  acquiring  a  knowledge  of  the  fact.50 

5.  Reliance  by  Party  Alleging  Estoppel,  Act  Done  or  Omitted,  Change 
of  Position.— No  estoppel  in  pais  can  be  created,  except  by  conduct  which  the 
person  setting  up  the  estoppel  has  the  right  to  rely  upon,  and  does  in  fact  rely 
and  act  upon.51  To  constitute  an  estoppel  either  by  express  representation  or  by 
silence,  there  must  not  only  be  a  duty  to  speak,  but  the  change  of  position  by  the 
party  alleging  the  estoppel  must  have  been  made  in  reliance  upon  the  conduct  of 
the  party  sought  to  be  estopped."'-  Where  nothing  is  done  by  the  party  who  is 
sought  to  be  estopped,  to  warrant  the  party  setting  up  the  estoppel,  in  changing 
his  position,  the  principle  of  estoppel  does  not  apply.53  The  doctrine  cannot  be 
invoked  unless  the  conduct  or  declaration  of  the  party  alleged  to  be  estopped  has 
been  such  as  to  induce  action  in  reliance  thereon,  and  where  it  would  operate  as 
a  fraud  upon  the  party  asserting  the  estoppel  if  the  party  sought  to  be  estopped 
were  permitted  to  disavow  his  conduct  and  enforce  rights  in  derogation  thereof.54 


to  one  of  the  remaindermen,  the  owner  of 
seven-eighths  of  the  reversion,  who 
brought  proceedings  to  foreclose  the 
mortgage  under  which  the  land  was  sold. 
A  purchaser  of  this  remainderman's  in- 
terest brought  suit  against  a  purchaser 
by  mesne  conveyance  from  the  purchaser 
at  the  foreclosure  sale,  to  restrain  the 
latter  from  mining  coal  and  cutting  tim- 
ber on  said  land  and  for  an  accounting. 
It  was  held  that  the  complainant  was  not 
estopped  by  the  proceeding  for  foreclosure 
of  the  mortgage  from  asserting  title  to 
the  property.  Brant  v.  Virginia  Coal,  etc., 
Co.,   93  U.   S.  326,  23   L-   Ed.  927. 

50.  Brant  v.  Virginia  Coal,  etc.,  Co.,  93 
U.  S.  326,  327,  337,  23  L.  Ed.  927.  See,  also, 
Vasse  v.   Ball,  2    Dall.   270,   275,   1   L-    Ed. 

51.  Bloomfield  v.  Charter  Oak  Bank,  121 
I".  S.  121,  135,  30  L.  Ed.  923;  Burgess  v. 
Seligman,  107  U.  S.  20,  27  L.  Ed.  359; 
Scovill  v.  Thayer,  105  U.  S.  143,  26  L.  Ed. 
968;  Brant  v.  Virginia  Coal,  etc.,  Co.,  93 
U.  S.  326,  23  L.  Ed.  927;  Wiser  v.  Lawler, 
189    U.    S.    260,    270,    47    L-    Ed.    802. 

52.  Wiser  v.  Lawler,  189  U.  S.  260,  270, 
47    L.     Ed.      802.        See      post,      "Silence," 

IV.  E,   3. 

A  promissory  note  was  made  by  the 
treasurer  of  a  town  in  Connecticut  to  a 
bank  from  which  he  had  borrowed  money 
without  the  knowledge  of  the  town.  At 
an  annual  meeting  the  reports  of  the 
selectmen  and  treasurer  showing  various 
sums  of  money  paid  to  other  persons^  or 
received,  "on  town  notes"  and  an  "in- 
debtedness of  the  town  by  notes,"  were 
accepted.  At  a  subsequent  meeting  duly 
warned,  the  selectmen  were  authorized  by 
a  vote  to  pay  certain  notes  made  by  the 
treasurer  to  other  persons,  and  the  select- 
men accordingly  paid  these  notes.  It  wa^ 
held,  that  the  town  was  not  estopped  to 
denv  the  validity  of  such  note.    Bloomfield 

V.  Charter  Oak  Bank.  121  U.  S.  121.  135, 
30  L.   Ed.  923. 

A  person,  who  actually  conducts  the 
defense  of  a  vessel  in  a  prize  cause  in  be- 
half of  and  by  consent  of  the  claimant. 
but  without  disclosing  his  own  title  under 
a  bill  of  sale  from  the  claimant,  is  not 
5IIS  Enc-  60 


estopped  to  contest  the  l..le  of  such 
claimant  in  a  suit  afterwards  brought  by 
creditors  attaching  the  vessel  or  its  pro- 
ceeds as  property  of  the  claimant.  Cush- 
ing  v.  Laird,  107  U.  S.  69,  27  L.  Ed.  391. 

53.  Jones  v.  United  States,  96  U.  S.  24, 
29,   24   L.    Ed.    644. 

Executory  contract  for  manufacture  and 
delivery  of  goods. — This  rule  applies  in 
the  case  of  an  executory  contract  for  the 
manufacture  of  goods  and  their  delivery 
on  a  specified  day.  Jones  v.  United  States, 
96  U.  S.  24,  29,  24  L.  Ed.  644. 

The  quartermaster  department  of  the 
United  States  government  contracted  with 
the  manufacturer  for  the  manufacture  and 
subsequent  delivery  of  certain  goods.  The 
head  of  the  bureau  expressed  an  opinion  to 
the  manufacturer  that  the  assistant  quar- 
termaster would  grant  him  some  indul- 
gence. The  goods  were  not  delivered  on 
the  specified  day.  It  was  held  that  the 
United  States  did  not  do  anything  to 
warrant  the  contractor  in  changing  his 
position.  The  remark  made  by  the  head 
of  the  bureau  was  not  of  a  character  to 
warrant  the  petitioner  to  assume  that  it 
was  agreed  that  any  such  indulgence 
would  be  given.  Jones  v.  United  States, 
96  U.  S.  24,  29,  24  L.   Ed.  644. 

"Estoppel  does  not  arise  in  such  a  case, 
unless  the  party  for  whom  the  service  is 
to  be  performed  induced  the  other  party 
by  some  means  to  change  his  position  and 
act  to  his  prejudice  in  consequence  of  the 
inducement;  but  in  the  case  before  the 
court,  the  remark  made  by  the  head  of 
the  bureau  was  not  of  a  character  to  war- 
rant the  petitioner  to  assume  that  it  was 
agreed  that  any  such  indulgence  would 
be  given.  Benjamin.  Sal.-.  15."  J 
United  States,  96  U.  S.  24,  29.  24  L  Ed. 
644. 

54.  Ketchum  v.  Duncan,  '."''  I  S.  659, 
•  i  y  |,-,i  868;  Leather  Manufactures' 
Bank  v.  Morgan,  117  U  S  96,  108,  29  L. 
Ed.  811;  Swain  v.  Seamens,  9  Wall.  254, 
■•;  i    "i  I.    Ed.  554;  [nsurano  Wolff, 

I,.  Ed    387;   Hobbs  v. 

McL  an,     L17    U     S     567,    580,    29    T,    VA. 

940;   Cushing  v.  Laird,   107  U    S.  69,  27  L. 

391;    Titus  v.   United  Slate-.  20  Wall. 
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The  party  alleging  the  estoppel  must  have  changed  his  position,55  or  done  or 
omitted  to  do  some  act  to  his  prejudice50  in  consequence  of  the  inducement  held 
forth  by  the  party  sought  to  be  estopped. 

6.  Prejudice  to  Party  Claiming  Benefit  of  Estoppel. — An  estoppel  in 
pais  can  be  set  up  only  by  a  person  who  has  been  misled  to  his  injury,  by  the 
conduct  of  the  party  estopped.57 


475,  483,  22  L.  Ed.  400;  Thompson  v.  Sioux 
Fall?  Nat.  Bank,  150  U.  S.  231,  234,  37  L. 
Ed.  1063;  Jones  v.  United  States,  96  U.  S. 
24.  29,   24   L.    Ed.   644. 

A  city  by  an  ordinance  for  which  there 
was  no  legal  consideration  extended  the 
franchise  of  a  street  railway  company, 
upon  the  faith  of  which  a  loan  was  nego- 
tiated and  bonds  therefor  issued  by  the 
railway  company.  It  was  held  that  the 
city  is  estopped,  as  against  the  bond- 
holders who  have  in  good  faith  invested 
their  money  in  reliance  upon  the  validity 
of  such  action  of  the  city,  to  assert  that 
such  ordinance  is  invalid  for  want  of  con- 
sideration. The  subsequent  negotiation 
of  the  loan  operates  against  the  city  by 
way  of  estoppel.  City  R.  Co.  v.  Citizens' 
Street  R.  Co.,  166  U.  S.  557,  566,  41  L 
Ed.   1114. 

"All  that  is  necessary  to  create  an  es- 
toppel in  pais  is  to  show  that,  upon  the 
faith  of  a  certain  action  on  the  part  of  the 
city,  which  it  had  power  to  take,  the  com- 
pany incurred  a  new  liability,  as,  for  ex- 
ample, by  the  negotiation  of  a  new  loan, 
and  the  issue  of  a  new  bond  and  mortgage 
to  secure  the  same.  Under  such  circum- 
stances, justice  to  the  bondholders,  who 
have  in  good  faith  invested  their  money 
in  reliance  upon  the  validity  of  such  ac- 
tion, demands  that  the  city  shall  be  held 
to  its  contract,  notwithstanding  there  may 
have  been  originally  no  consideration  to 
support  it."  City  R.  Co.  v.  Citizens'  Street 
R    Co.,  166  U.  S.   557,  566,  41  L.  Ed.  1114. 

55.  Jones  v.  United  States,  96  U.  S.  24, 
29  24  L.  Ed.  644;  Thompson  V.  Sioux 
halls  Nat.  Bank,  150  U.  S.  231,  244,  37  L. 
Ed.  1063;  St.  Louis  v.  Western  Union 
Tel.  Co.,  148  U.  S.  92,  103,  37  L.  Ed. 
380. 

56.  Jones  v.  United  States,  96  U.  S.  24, 
29  24  L,-  Ed.  644;  Thompson  v.  Sioux  Falls 
Nat.  Bank,  150  U.  S.  231,  244.  37  L.  Ed. 
1063;  St.  Louis  v.  Western  Union  Tel.  Co, 
148   U.    S.   92,   103,   37   L.    Ed.   3S0. 

Knowledge  that  check  fictitious. — A 
county  treasurer  had  not  sufficient  county 
funds  on  hand  to  balance  his  official  ac- 
counts. A  bank  having  knowledge  of  this 
fact  gave  him  a  fictitious  credit  in  the 
form  of  a  cashier's  check  for  $16,571.61, 
to  enable  him  to  conceal  his  default  from 
the  county  commissioners,  who  were  aboul 
to  examine  his  accounts,  lie  indorsed  this 
"cashier's  check"  for  $16,571.61,  and  took 
it  to  the  commissioners.  The  commissi  >n- 
ers  accented  the  check,  refused  to  dip- 
charge  the  treasurer  or  his  bondsm<  i  . 
and  delivered  said  check  and  such  other 
funds  as  he  had  in  cash  to  his  bondsmen. 


I'he  bondsmen  deposited  the  money  and 
the  check  in  another  bank  in  the  same 
town,  which  brought  suit  against  the 
former  bank  to  recover  upon  the  check. 
The  court  held  that:  "If,  upon  the  faith 
of  such  representations,  the  county  com- 
missioners did  any  act  prejudicial  to  the 
interests  of  the  county,  an  estoppel  might 
arise;  but  if,  before  such  act  was  done, 
the  commissioners  were  informed  that 
the  cheque  was  fictitious,  they  could  not 
be  said  to  have  acted  upon  the  faith  of  its 
representation,  and  there  could  be  no  es 
toppel.  Even  if  such  estoppel  had  arisen 
in  favor  of  the  county,  it  is,  at  least,  doubt- 
ful whether  the  plaintiff  bank  could  avail 
itself  of  it."  Thompson  v  Sioux  Falls  Nat. 
Bank,  150  U.  S.  231,  244,  37  L.  Ed.  1063. 
See  ante,  "Person  Alleging  Estoppel." 
IV,  D,  4,  b. 

57.  Ketchum  v.  Duncan,  96  U.  S.  659. 
24  L  Ed.  868;  Leather  Manufactures* 
Bank  v.  Morgan,  117  U.  S-  96,  108,  29  L 
Ed.  811;  Hobbs  v.  McLean,  117  U.  S.  567, 
580,  29  L.  Ed.  940;  Cushing  v.  Laird,  107 
U.  S.  69,  27  L.  Ed.  391;  Stone  v.  Bank, 
174  U.  S.  412,  426,  43  L  Ed.  1028;  Railroad 
Co.  r.  Dubois,  12  Wall.  47,  20  L.  I'M. 
265. 

"An  estoppel  in  pais  does  not  operate 
in  favor  of  everybody.  It  operates  only  in 
favor  of  a  person  who  has  been  misled  to 
his  injury,  and  he  only  can  set  it  up." 
Ketchum  v.  Duncan,  96  U.  S.  659,  666,  24 
L.    Ed.    868. 

The  United  States  are  not  estopped  by 
proceedings  of  condemnation  instituted,  in 
behalf    of    itself    and    an    informer,    from 
denying,  as  against  the  informer,  that  the 
property   in    question    was    the    subject    of 
forfeiture  on  joint  account  under  the  con- 
fiscation   act    of    August    6,    1861;    neither 
was  an  estoppel  created  by  the  receipt  of 
the  purchase  money  in   such   proceedings; 
nor    because    the     commissioner     of      the 
freedmen's   bureau,   to  whom,  as   agent  of 
the  United  States,  congress  gives  the  con- 
trol  and   management  of  all  captured  anrl 
abandoned    land,    omitted    to    appear    and 
resist  the  judgment  of  condemnation  and, 
after   the   sale   was   made,   applied  for  and 
received  from  the  court  one-half  the  pro- 
ceeds.     If  the   United   States   or   the  com- 
missioner   should    ever    attempt    to    assert 
title    against    the    purchasers    at    the    sale, 
the  case  would  have  to  be  judged  by  very 
different    principles    of   estoppel    from   that 
governing  the  case  of  the  informer.    The 
purchasers  claim  under  the  sale,  and  have 
paid   their    money   in    consequence    of    the 
offer   of  the   United   States  to  sell   in   that 
\ay.      The    informer    stands    in      :o-    such 
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7.  Certainty  as  to  Grounds  of  Estoppel.— See  ante,  "Definition,  Nature 
and  Foundation  of  Doctrine,"  I,  A;  post,  "Government,"  IV,  F,  2,  e. 

8.  Estoppel  against  Estoppel.— See  ante,  "Estoppel  against  Estoppel," 
1     C    d 

±i.  Grounds  of  Estoppel— 1.  Representations— a.  /;/  Gem nil.— The  doc- 
trine of  estoppel  is  applied  with  respect  to  representations  of  a  party,  to  pre- 
vent their  operating  as  a  fraud  upon  one  who  has  heen  led  to  rely  up  n  them. 
They  would  have  tnat  effect,  if  a  party  who,  by  his  statements  as  to  matters  of 
fact,  or  as  to  his  intended  abandonment  of  existing  rights,  had  designedly  in- 
duced another  to  change  his  conduct  or  alter  his  condition  in  reliance  upon  them, 
could  be  permitted  to  deny  the  truth  of  his  statements,  or  enforce  hi-  rights 
against  his  declared  intention  of  abandonment.55*  To  constitute  an  estoppel  by 
express  representations,  there  must  not  only  be  a  duty  to  speak,  but  the  change 


position.    He  has   parted   with  nothing  he 
ver  had.    Titus  v.  United  States,  20  Wail. 
475,   483,  22    L.    Ed.   400. 

An  action  was  brought  by  one  of  three 
partners  against  the  United  States  in 
which  a  fund  was  recovered.  The  other 
two  partners  testified  in  behalf  of  the 
plaintiff  in  that  suit  that  they  had  no  in- 
terest in  the  claim  except  as  shown  by 
certain  notes  or  memoranda.  Afterwards 
an  action  was  brought  by  such  two  part- 
ners against  an  assignee  of  the  claimant 
partner  to  recover  the  property.  It  w^as 
held  that  in  such  action  such  witnesses 
are  not  estopped  thereby  from  showing 
their  full  interest  in  the  claim.  Any  es- 
toppel that  could  be  set  up  would  be  in 
favor  of  the  United  States.  An  estoppel 
could  not  be  set  up  by  the  defendant  as- 
signee, for  the  evidence  was  given  on  his 
side  of  the  controversy,  and  he  is  now  in 
possession  of  and  claims  the  fund  which 
that  testimony  aided  his  assignor  to  re- 
cover. There  was  therefore  no  injury  to 
the  defendant  and  no  estoppel  which  he 
could  set  up  against  these  plaintiff- 
Hobbs  v.  McLean,  117  U.  S.  567,  580,  29 
L.  Ed.  940. 

A  promise  not  to  use  an  inventor's  proc- 
ess or  secret  without  his  consent  where 
the  inventor  did  not  disclose  his  process 
to  the  defendant  as  an  invention,  or  as 
one  which  he  proposed  to  patent,  does 
not  operate  an  estoppel  against  the  de- 
fendant from  questioning  the  validity  of 
a  subsequent  patent  therefor  obtained  by 
the  inventor  for  the  very  purpose  of  pro- 
tecting himself  against  the  defendant's  use 
thereof.  The  promise  in  no  way  misled 
or  deceived  the  patentee  to  his  injury  or 
damage.  Leggett  v.  Standard  Oil  Co., 
149  U.  S.  287.  293.  37  L.  Ed.  737.  See  the 
title    PATENTS. 

The  temporary  submission  of  a  secured 
creditor  of  an  insolvent  national  bank  to 
sn  adverse  ruling  of  the  comptroller,  when 
the    other   creditors    of   the   bank   had    not 

■n    harmed    by   such   submission,    is    not 
>pr>ed     from     proving     his     full     claim. 
Merrill   v.    National    Bank,    173    U.    S.    131, 
135.  43  L.  Ed.  640. 

Silence.— Sec   post    "Silence,"    TV.    E.   3. 

58.  Representations. — Insurance  Co.  :•. 
Mowrv,  96  U.   S.  544.  547.  24  L.   Ed.  67  1. 

A    bank    represented    to    another    bank 


tliat  W.  was  a  bona  fide  holder  of  a  draft, 
and  the  latter  bank  relying  on  such  repre- 
sentation, took  the  draft  on  deposit  and 
placed  it  to  W.'s  credit  and  paid  his 
checks  therewith.  It  was  held  that  under 
those  circumstances  the  former  bank  was 
estopped  from  showing  that  W.  was  not 
a  bona  fide  holder  of  the  draft,  and  that 
its  receiver  stands  in  no  better  position 
than  the  bank.  Armstrong  v.  American 
Exchange  Nat.  Bank,  133  U.  S.  43:..  159, 
33  L.  Ed.  747. 

The  Keystone  bank  obtained  a  loan 
from  the  Fourth  Street  bank  for  which 
it  gave  its  check  against  its  reserve  ac- 
count in  the  Trademen's  bank.  The 
Fourth  Street  bank  made  the  loan  in  re- 
liance upon  certain  representation-  a-  to 
the  character  and  condition  of  the  funds 
in  the  Tradesmen's  bank,  to  the  effect 
that  there  was  to  the  credit  of  the  Key- 
stone bank,  in  the-  Tradesmen's  bank,  a 
specific  sum,  which  should  be  not  only  the 
source  from  which  payment  of  the  check 
should  be  made,  but  that  the  fund  should 
be  transferred  and  appropriated  pro  tanto 
for  that  purpose.  The  Keyston*  bank 
being  insolvent  was  placed  in  the  hands  of 
a  receiver  and  the  funds  in  the  Trades- 
men's hank  remitted  to  the  Keystone 
bank.  It  was  held  that  the  Keystone  bank 
and  its  receiver  are  in  equity  estopped 
from  asserting,  to  the  prejudice  of  the 
Fourth  Street  bank,  that  the  character 
and  condition  of  the  fund  was  otherwise 
than  it  was  represented  to  dp.  !•'■  urth 
Street  Bank  v.  Yardley,  165  U.  S.  634,  650, 
653,  41  L.  Ed.  855. 

\    mail    contract  it    who    obtains    an    in- 
crease   of    compensation    on    a    mail    eon- 
tract    by    a    sworn    statement    that    certain 
increases  of  "men  and   horses"   were   n 
essarv  to  perform  the  service  upon  a  pro- 
posed expedited  schedule,  is  estopped  from 
asserting  that   this   statement  is  not  a   i 
resentation     that     additional     "-tuck   and 
carriers"  arc   necessary  and   was  intended 
to   hring   the   contract    within    the   stai 
providing  for  the  allowance  of  extra  com- 
pensation  when   additional   stock  and   car- 
rier  are    made   necessary.     United    St 
v.   Piatt,  157  U.  S.   1 1."..   117,  ""   I.    Ed.  6 

As    to    title    of    vendor.     The    evidence 
showed    thai    D     was    induced    to    make    his 

purchase  from  C.  on  the  representation  of 
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of   conduct  or   alteration   of  his   condition  by  the   other  party  must   have  been 
made  in  reliance  upon  the  representation  of  the  party  sought  to  be  estopped.59 

b.  Representations  as  to  Present  or  Past  State  of  Things. — An  estoppel  from 
the  representation  of  a  party  arises  where  the  representation  relates  to  a  matter 
of  fact — to  a  present  or  past  state  of  things.60 

c.  Representations  as  to  the  Future. — An  estoppel  from  the  representations 
of  a  party  can  seldom  arise,  except  where  the  representation  relates  to  a  matter 
of  fact—to  a  present  or  past  state  of  things.  If  the  representation  relate  to 
something  to  be  afterwards  brought  into  existence,  it  will  amount  only  to  a 
declaration  of  intention  or  of  opinion,  liable  to  modification  or  abandonment  upon 
a  change  of  circumstances  of  which  neither  party  can  have  any  certain  knowl- 
edge.61 

Rights  Depending  on  Contracts  Yet  to  Be  Made. — The  doctrine  of  es- 
toppel from  the  representation  of  a  party  has  no  place  for  application  when  the 
statement  relates  to  rights  depending  upon  contracts  yet  to  be  made,  to  which 
the  person  complaining  is  to  be  a  party.  He  has  it  in  his  power  in  such  cases 
to  guard  in  advance  against  any  consequences  of  a  subsequent  change  of  inten- 
tion and  conduct  by  the  person  with  whom  he  is  dealing.  For  compliance  with 
arrangements  respecting  future  transactions,  parties  must  provide  by  stipulations 
in  their  agreements  when  reduced  to  writing.62 

The  only  case  in  which  a  representation  as  to  the  future  can  be  held 
to  operate  as  an  estoppel  is  where  it  relates  to  an  intended  abandonment  of 
an  existing  right,  and  is  made  to  influence  others,  and  by  which  they  have  been 
induced  to  act.  An  estoppel  cannot  arise  from  a  promise  as  to  future  action  with 
respect  to  a  right  to  be  acquired  upon  an  agreement  not  yet  made.63 

d.  Statement  of  Opinion,  or  of  Law. — Where  the  statement  or  conduct 
is  not  resolvable  into  a  statement  of  fact,  as  distinguished  from  a  statement 
of  opinion  or  of  law,  and  does  not  amount  to  a  contract,  the  party  making  it  is 
not  bound,  unless  he  was  guilty  of  clear  moral  fraud,  or  unless  he  stood  in  a 
relation  of  confidence  towards  him  to  whom  it  was  made.  If  the  statement, 
not  being  contracted  to  be  true,  is  understood  to  be  opinion,  or  a  conclusion  of 
law  from  a  comparison  of  facts,  propositions  or  the  like,  and  a  fortiori  if  it  is 
the  declaration  of  a  supposed  rule  of  law,  the  parties  may,  with  the  qualification 
stated  in  the  last  sentence,  allege  its  correctness.64 

e.  Written   or   Verbal,   Sworn    or   Unszvorn   Statements. — A    representation   in 


J.  that  C.  was  the  owner  of  one-half  the 
claim.  It  was  held  that  for  this  reason  J. 
is  now  estopped  from  denying  C.'s  title. 
Jonan  v.  Divoll,  154  U.  S.,  appx.,  657,  38 
L.  Ed.  1092. 

Principal  and  surety. — The  principal  in 
an  official  bond  is  not  allowed  to  set  up 
his  own  fraud  for  the  purpose  of  disprov- 
ing the  evidence  of  his  indebtedness  to  the 
ernment,  and  upon  the  same  principle, 
his  sureties  are  estopped  from  setting  it 
up  as  committed  by  one  for  whose  fidel- 
ity they  have  become  responsible.  United 
States   V.    Girault,    11    How.    22,    30,    L3    L. 

59.  Wiser  r.  Lawler.   189  U.   S.  260,  270, 
47    T.     Ed.    S02. 

\   letter  written  by  the   manager   of  one 
party   t"    :>    -nit    to   the    other    staling   that 
inly   a    given    quantity   of   ore   in 
the   mine  in   question    when   introduced   in 
evidence  a  him.  in  a  suit  for  los- 

pr>  preventing    him    from   working 

top  him  from  showing 
the  actual  facts;  and  may  In-  explained  by 
him  "T  a  witness  in  hi-  own  behalf.  Much 
more  is  this  the  case  if  the  letter  was  writ- 


ten at  the  solicitation  of  the  other  party's 
agent  and  to  accomplish  a  wrongful  pur- 
pose  on  his  part.  Anvil  Mining  Co.  V. 
Humble.  153  U.  S.  540,  553,  38  L.  Ed.  814. 

60.  Insurance  Co.  v.  Mowry,  96  U.  S. 
544,  547,  24  L.  Ed.  674.  See  ante,  "In 
General.''  IV,  E,  1,  a;  post,  "Statement  of 
Opinion   of  the    Law,"   IV,   E,   1,   d. 

61.  Insurance  Co.  v.  Mowry,  96  U.  S. 
544,  547,  24  L.  Ed.  674.  See  post,  "State- 
ment of  Opinion  or  of  Law,"  IV,  E,  1,  d. 

62.  Insurance  Co.  v.  Mowry,  96  U.  S. 
544.   547,  24  L.   Ed.   674. 

The  promise  of  an  insurance  company, 
that  if  a  party  will  take  out  a  policy  he 
shall  be  notified  when  to  pay  the  annual 
premiums  before  he  shall  be  required  to 
pay  them,  will  not.  although  such  notice 
i-  not  given,  estop  the  company  from  set- 
ting up  the  forfeiture  which,  according  to 
term-  mi'  the  policy  subsequently  ac- 
cented, was  incurred  on  the  nonpayment 
of  the  premium  when  due.  Insurance  Co. 
v.   Mowry,  96  U.  S.  544,  24  L.    Ed.  6rt  I. 

63.  Insurance  Co.  :•.  Mowry,  96  U.  S 
:,l  i.  547,  2  1  L.   Ed.  674. 

64.  Sturm   v.    Boker.   150   U.    S.    312,   330. 
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pais  in  writing,  when  not  a  part  of  a  deed  or  made  the  subject  of  a  contract, 
though  on  oath  is  no  more  efficacious,  so  far  as  the  question  of  estoppel  is. 
concerned,  than  a  verbal  statement.648 

f.  As  to  Boundaries,  Streets,  etc. — A  party  may  be  estopped  by  his  representa 
tion  as  to  the  location  of  a  boundary,05  the  existence  of  a  street  or  highway.66 


37   L.   Ed.   1093.    See  post,  "Admissions,  as 
to   Matter  of  Law  or   Legal   Conclusions," 

IV.  E.  19.  c. 

"So  in  Brewster  v.  Striker,  2  X.  Y.  19, 
and  Norton  v.  Coons,  6  X.  Y.  33,  and  ap- 
proved in  Chatfield  v.  Simonson  et  al.,  92 
X.  Y.  209,  218,  where  it  was  ruled  'that  the 
assertion  of  a  legal  conclusion,  where  the 
facts  were  all  stated,  did  not  operate  as  an 
estoppel  upon  the  party  making  such  as- 
sertion.' "  Sturm  v.  Boker,  150  U.  S.  312, 
:!36,  37   L   Ed.   1093;   Mutual   Life  Ins.   Co. 

V.  Phinney,    178   U.   S.   327,   342,   44    L    Ed. 
1088. 

"When  two  parties  enter  into  a  contract 
and  make  it  determinable  by  the  law  of 
another  state,  it  is  conclusively  presumed 
that  each  of  them  knows  the  law  in  re- 
ject to  which  they  make  the  contract. 
There  is  no  presumption  of  ignorance  on 
the  one  side  and  knowledge  on  the  other. 
Reverse  the  situation.  Suppose  the  in- 
surance company  had  made  this  contract 
as  a  Washington  contract,  and  there  had 
been  some  peculiar  provision  of  that 
state  controlling  all  contracts  made  within 
the  state:  could  the  company,  a  corpora- 
tion of  New  York,  thereafter  be  permitted 
to  say  that  it  did  not  know  what  the  law 
of  Washington  was;  that  the  insured,  as  a 
resident  of  that  state,  must  be  presumed 
to  have  known  it;  that  he  did  not  commu- 
nicate his  information,  and  therefore  it 
was  not  bound  by  that  law,  and  that  if  he 
said  anything  in  reference  to  it,  it  was  a 
case  of  false  representation  or  deceit?  Xo 
one  would  contend  this.  And  so  when 
these  two  parties,  the  insurance  company 
and  the  insured,  dealing  as  we  are  now 
supposing  in  a  contract  which  they  mu- 
tually agree  should  be  determinable  by 
the  laws  of  Xew  York,  it  is  an  absolute 
presumption  that  each  knew  those  law-, 
and  that  neither  one  could  be  misled  by 
any  statement  in  respect  thereto  on  the 
part  of  the  other.  Whatever  opinion 
cither  might  express  in  reference  to  those 
statutes,  was  a  mere  matter  of  opinion. 
He  was  chargeable  with  knowledge,  just 
exactly  as  the  insurance  companv  was. 
Sturm  v.  Boker,  150  U.  S.  312,  37  "L  Ed. 
1093,  is  decisive  of  this  question."  Mutual 
Life  Ins.  Co.  v.  Phinney,  178  U.  S.  327, 
341,   342.  44  L.   Ed.    1088. 

The  expression  of  an  opinion  rather 
than  the  positive  assertion  of  the  fact  is 
an  insufficient  basis  for  an  estoppel. 
Belle  of  the  Sea,  20  Wall.  421,  430,  22  I.. 
Ed.  362. 

Expression  of  opinion  as  estopping  ad- 
juster of  average  to  enforce  bottomry  lien. 
—See  the  title  BOTTOMRY  AND  RE- 
SPONDENTIA, vol.  3,  p.    148 

64a.    Written    or    verbal,    sworn    or    un- 


sworn   statements.— Sturm    v.    Bake--,     150 
U    S.   312,   336,   37    L.   Ed.    1093.    See   post, 
"Judicial     Admissions     and     Stipulate- 
IV,    1;..    L9. 

65.  Boundaries. — Owners  of  adjacent 
tracts  of  land  are  not  bound  by  consent  to 
a  boundary  which  has  been  defined  under 
a  mistaken  apprehension  that  it  is  the 
true  line,  each  claiming  only  the  true  line, 
wherever  it  may  be  found,  and  in  such 
case  neither  party  is  precluded  or  es- 
topped from  claiming  his  own  rights  un- 
der the  true  one,  when  it  is  discovered. 
Xor  can  such  consent  in  an  action  of  tres- 
pass quare  clausum  fregit,  upon  the  theory 
of  leave  and  license  given,  operate  as  an 
estoppel  upon  the  claim  or  a  plaintiff  to 
recover  damages  to  the  extent  of  the 
value  of  the  timber  taken,  any  more  than 
it  can  under  the  plea  of  liberum  tenemen- 
tum  divest  his  title  to  land  on  which  the 
alleged  cutting  and  removal  were  com- 
mitted. Schraeder  Min.,  etc.,  Co.  v. 
Packer.  129  U.  S.  688,  699.  32  L-  Ed.  760. 
See  the   title  BOUNDARIES,  vol.  3,  p.  461. 

Grantees  of  a  state  whose  grant 
bounded  on  a  prior  location,  without  any 
communication  or  agreement  with  the 
proprietors  or  any  other  parties  having 
an  interest  in  the  adjoining  lands  and  in 
ignorance  of  the  true  boundarv  of  such 
prior  location,  ran  a  line  which  left  va- 
cant a  part  of  their  tract  between  said  line 
and  the  boundary  of  the  prior  location.  It 
was  held  that  the  grantees  are  not  es- 
topped from  claiming  to  the  extent  of  the 
description  of  lands  in  the  grant,  under 
the  statute  of  New  Hampshire,  or  any 
other  law,  although  such  statute  he  con- 
strued to  provide  that  a  parol  agreement 
settling  such  lines  is  binding  upon  the 
parties  and  those  claiming  under  them. 
The  evidence  is  insufficient  to  show  such 
a  settlement  of  the  line  as  to  estop  the 
owners  of  the  grant  from  claiming  to  the 
extent  of  the  description  contained  in  the 
deed.  Land  Co.  v.  Saunders,  103  U.  S.  316, 
26   L    Ed.   546. 

The  grantees  of  a  state  in  making  an  ex 
parte  survey  mistook  the  position  of  the 
eastern  boundary  of  their  urant  and 
omitted  therefrom  certain  lands  which  the 
state  subsequent] v  undertook  to  grant  t< 
a  third  party.  There  was  no  evidence  to 
show,  on  part  of  the  first  grantee,  any  ac- 
quiescence in  or  knowledge  of  any  claim 
of  ownership  to  such  omitted  land-  by  tin- 
state  or  its  subsequent  grantees.  It  was 
held  that  the  original  grantees  of  the  state 
are  nol  estopped  to  asserl  title  to  such 
omitted  lands,  as  against  the  state  and  it ^ 
subsequent  grantees.  Land  Co.  :•.  Saun- 
ders, 103  U    S    ::!'•    '•'■  R    Ed.  546. 

C6.  Streets    or    highways  — Sale    by    map 
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2.  Fraud. — A  party  is  estopped   from  taking  advantage  of  his  own   fraud.67 

3.  Silence — a.  In  General. — Silence  as  well  as  words  may  operate  an  esiop- 
pel.6S  But  this  is  only  where  silence  amounts  to  either  actual  or  constructive 
fraud.69  The  party  must  have  kept  silent  when  there  was  a  duty  to  speak,  and 
when  with  a  knowledge  of  circumstances  requiring  him  to  speak,  he  had  an  op- 
portunity to  do  so.70     This  principle  applies  with  peculiar  force  where  the  per- 


or  plat  of  lots,  with  streets  contiguous. — 
See  the  title  DEDICATION,  ante,  p.  235. 

67.  Fraud.— Catts  v.  Phalen,  2  How.  376, 
11  L.  Ed.  306;  United  States  v.  Girault, 
11  How.  22,  30,  13  L.  Ed.  587;  Shutte  V. 
Thompson,  15  Wall.  151,  21  L.  Ed.  123; 
Mutual  Life  Ins.  Co.  v.  Hill.  193  U.  S. 
551.  560,  48   L.   Ed.   788. 

Discharge  of  lien  prevented  by  fraud.— 
Parties  cannot  avail  themselves  of  a  lien 
the  discharging  of  which  they  prevented 
by  fraud.  Carey  v.  Brown,  92  U.  S.  171, 
175,  23   L.   Ed.  469. 

Fraud  in  obtaining  title  to  public  land. 
— One  who  covenants  to  sell  lands  which 
he  expects  to  purchase  at  the  public  sales 
of  the  United  States  cannot  after- 
wards plead  his  own  fraud  in  obtaining  his 
title  from  the  government,  in  bar  of  a  de- 
cree for  specific  performance  of  his  agree- 
ment. Fackler  v..  Ford,  24  How.  322,  16 
L.   Ed.   690. 

Bill  of  lading  obtained  by  fraud. 
—Where  the  signature  of  bills  of  lading 
for  property  not  shipped  was  obtained 
from  the  7naster  by  the  fraud  of  the  spe- 
cial owner,  such  special  owner  would  be 
estopped  in  favor  of  a  bona  fide  holder  of 
the  bill  of  lading,  from  proving  that  no 
property  was  shipped,  but  the  general 
owner  is  not  estopped.  Hickox  v.  Buck- 
ingham, 18  How.  182,  15  L.  Ed.  341.  See 
the  title  BILL  OF  LADING,  vol.  3,  p. 
233. 

Lottery. — A  party  employed  to  conduct 
a  lottery,  who  receives  the  prize  money, 
for  a  ticket  which  he  had  caused  to  be 
fraudulently  drawn  as  a  prize,  is  estopped 
to  allege,  in  an  action  by  the  proprietor 
of  the  lottery  for  money  had  and  received 
for  their  use,  that  the  lottery  was  unlaw- 
ful. The  defendant  will  not  be  permitted 
to  take  advantage  of  his  own  fraud,  "the 
consequence  of  which  is,  that  he  has  not, 
and  cannot  have  any  better  standing  in 
court  than  if  he  had  never  owned  a  ticket 
in  the  lottery,  or  it  had  never  been  drawn. 
So  far  as  he  is  concerned,  the  law  annuls  the 
pretended  drawing  of  the  prize  he  claimed; 
and  in  point  of  law,  he  did  not  draw  the 
lottery;  his  fraud  avoids  not  only  his  acts, 
but  places  him  in  the  same  position  a-  if 
there  had  been  no  drawing  in  fact;  and 
he  had  c-laimed  and  received  the  money 
of  the  plaintiffs,  by  means  of  any  other 
false  pretence,  and  he  is  estopped  from 
avowing  that  the  lottery  was  in  fact 
drawn."  Catts  v.  Phalen,  2  How.  376,  11 
L.  Ed.  306;  United  States  ?■.  Girault,  11 
How.  22,  30,   L3  L.   Ed.  587. 

Agreement  not  to  plead  statute  of  limi- 
tations.— An      agreement      by      a      dc1>t<>r 


founded  on  a  good  consideration  and  ac- 
cepted by  the  creditor,  extending  the  time 
of  payment,  operates  by  way  of  estoppel 
in  pais  to  a  defense  under  the  statute  of 
limitations.  Otherwise  the  debtor  woulu 
gain  an  advantage  by  his  own  fraud,  oi 
put  the  creditor  to  an  action  on  the  agree- 
ment. On  one  or  the  other  of  these  prin- 
ciples, the  doctrine  of  estoppel  has  it> 
foundation.  Randon  v.  Toby,  11  How. 
493,  518,  13  L.  Ed.  784.  See,  also,  Shep 
herd  v.  Thompson,  122  U.  S.  231,  237,  30  L. 
Ed.  1156. 

An  agreement  by  a  debtor  to  apply  a 
certain  portion  of  his  crops  towards  the 
extinguishment  of  the  debt  in  considera- 
tion of  further  indulgence,  will  take  a  case 
out  of  the  statute  of  limitations,  and  may 
be  set  up  in  avoidance  of  the  plea  by  way 
of  estoppel  upon  the  debtor.  Randon  v. 
Tobv.  11  How.  493,  13  L.   Ed.  784. 

68*  Silence.— Bank  v.  Lee,  13  Pet.  107, 
119.  10  L.  Ed.  81;  Morgan  v.  Railroad  Co., 
96  U.   S.  716,  720,  24  L.  Ed.  743. 

69.  Bank  v.  Lee,  13  Pet.  107,  119,  10  L. 
Ed.   81. 

70.  Bank  v.  Lee,  13  Pet.  107,  119,  10  L- 
Ed.  81. 

To  constitute  an  estoppel  by  silence 
there  must  be  something  more  than  an 
opportunity  to  speak.  There  must  be  an 
obligation.  Wiser  v.  Lawler,  189  U.  S. 
260,  270,  47  L.   Ed.  802. 

A,  by  letter,  acknowledged  to  the  vice 
president  of  a  railroad  company,  that  he 
had  bought  of  him  as  agent  of  such  rail- 
road company  a  thousand  tons  of  old  rails 
to  be  delivered  before  August  1st,  and 
from  two  to  six  hundred  tons  to  be  de- 
livered between  August  1st  and  October 
1st.  The  vice  president,  by  letter  of  same 
date,  signed  by  him  in  the  corporate 
name,  accepted  the  order,  and  agreed  to 
deliver  the  rails.  On  February  17th,  the. 
vice  president  mailed  to  A  a  corporate 
ratification  of  the  sale  which  stated  the 
ton  as  "per  ton  of  2,000  pounds."  On  Feb- 
ruarv  2Sth  A  replied  that  he  understood 
at  the  time  of  the  sale,  and  still  under- 
stood the  sale  to  be  "absolute,  final,  un- 
conditional," needing  no  ratification,  and 
that  the  ton  under  the  contract  "was  not 
2.000  but  2.240."  On  June  1 4th,  the  rail- 
road company  notified  A  that  it  had  l.ooo 
tons  old  rails  ready  for  delivery,  and  that 
without  waiving  its  rights  under  the  con- 
tract, to  avoid  dispute,  it  made  the  tender. 
"at  gross  weight  of  2.240  lbs  to  the  ton." 
\  replied  that  he  did  "not  recognize  the 
existence  of  any  such  contract  of  sab-." 
and  declined  to  designate  a  place  for  de- 
livery.     The    trial    court    found    that    the 
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sons  to  whom  notice  should  be  given  are  unknown.71  So,  too,  to  constitute  an 
estoppel,  by  silence,  there  must  not  only  be  a  duty  to  speak,  but  the  purchase 
must  have  been  made  in  reliance  upon  the  conduct  of  the  party  sought  to  be 
estopped.72  The  authorities  also  recognize  a  distinction  between  mere  silence 
and  a  deceptive  silence  accompanied  by  an  intention  to  defraud,  which  amounts 
to    a   positive    beguilement.73 

This  doctrine  proceeds  upon  the  ground  that  he  who  has  been  silent  as 
to  his  alleged  rights  when  he  ought  in  good  faith  to  have  spoken,  shall  not  be 
heard  to  speak  when  he  ought  to  be  silent.74 


vice  president  had  authority  to  make  the 
contract,  and  that  each  party  at  the  time 
it  was  made  understood  the  word  ''ton'' 
to  mean  a  ton  of  2,240  pounds.  It  was 
held  that  the  railroad  company  was  not 
estopped  by  its  silence  between  February 
28th  and  June  14th  from  enforcing  the 
contract  against  A,  since  nothing  re- 
mained to  be  done  by  either  party  until 
the  time  of  performance  came.  Wheeler 
v.  New  Brunswick,  etc..  R.  Co.,  115  U.  S. 
29,   29   L.  Ed.  341. 

71.  Wiser  v.  Lawler,  189  U.  S.  260,  270, 
47  L.  Ed.  802. 

72.  Wiser  v.  Lawler,  189  U.  S.  260,  270. 
47  L.  Ed.  802. 

No  principle  is  better  settled  than  that 
a  party  is  not  estopped  by  his  silence  un- 
less it  has  misled  another  to  his  hurt. 
Railroad  Co.  v.  Dubois,  12  Wall.  47,  64,  20 
L.  Ed.  265.  See  ante,  '"Prejudice  to  Party 
Claiming   Benefit   of   Estoppel,"   IV,   D,   6. 

The  fact  that  a  patentee  remained  silent 
and  made  no  claim  to  his  invention  while 
another  person  engaged  in  perfecting  and 
preparing  to  use  the  same  invention,  had 
explained  his  plan  orally  to  several  per- 
sons, without  making  a  drawing,  model, 
or  written  specification  thereof,  and  be- 
fore either  of  them  had  applied  for  a  pat- 
ent, does  not  amount  to  an  estoppel  in 
pais  against  the  inventor,  who  subse- 
quently obtained  a  patent  and  brought  suit 
against  the  other  inventor  for  infringe- 
ment. Railroad  Co.  v.  Dubois,  12  Wall. 
47,  20  L.  Ed.  265. 

73.  Wiser  v.   Lawler.  189  U.   S.  260.  271, 
47  L.  Ed.  802. 

"For  instance,  if  a  mortgagee  stood  by 
while  a  mortgagor  was  selling  a  piece  of 
property  to  a  person  whom  the  mortgagee 
knew  was  purchasing  the  property  upon 
the  supposition  that  it  was  unencum- 
bered, he  might  be  estopped  by  his  silence, 
even  though  his  mortgage  were  of  record. 
But  upon  the  other  hand,  if  he  were 
merely  informed  that  the  mortgagor  was 
endeavorine  to  sell  the  property  as  un 
encumbered,  he  would  clearly  be  under 
no  obligation  to  look  up  the  purchaser,  or 
lo  inform  the  public  generally  of  the  ex- 
istence of  the  mortgage.  In  such  case  he 
might  safely  rely  upon  the  record.  No 
duty  to  sneak  arises  from  the  mere  fact 
that  a  man  is  awnre  that  another  mav 
take  an  action  prejudicial  to  himself  if 
the  real  facts  are  not  disclosed."  Wiser 
V.    Lawler,    189    U.    S.    260,   271.    47    L.    Ed. 


802.     See    post,    "Permitting    Sale    or    Ex- 
penditure,"  IV,  E,  5,  a,   (2). 

"As  stated  by  Bigelow  on  Estoppel,  5th 
Ed.,    page    596:      'So    long    as    he    is    not 
brought  in  contact  with  the  person  about 
to  act,  and  does  not  know  who  that  per- 
son may  be,  he  is  under  no  obligation  to 
seek   him   out,    or   to   stop    a     transaction 
which   is   not  due   to  his   own   conduct,  as 
the   natural   and   obvious   result   of   it.'      It 
cannot   be   that   A   would   be   estopped   by 
silence   with   respect   to   his   title   to   prop- 
erty which   B   is  about   to  purchase,   when 
he  has  no  knowledge  that  B  contemplates 
buying  and  B  has  no  knowledge  that  A  is 
connected   with   the   property.      We    know 
of  no  case  holding  that  a  man  is  estopped 
by   silence   as    against    the   public,    or    any 
particular   person    with    whom    he    has    no 
fiduciary    relation.       It    was    said    by    the 
Court   of   Appeals   of   New   York   in   Viele 
V.   Judson,   82   N.    Y.   32,   40,    of   the   cases 
holding  a  party  to  be  estopped  by  his  si- 
lence: 'In  all  of  them  the  silence  operated 
as  a  fraud  and  actually  itself  misled.     In 
all  there  was  both  the  specific  opportunity 
and  apparent  duty  to  speak.     And,   in   all, 
the    party    maintaining    silence    knew    that 
some   one   else   was   relying  upon   that   si- 
lence, and  either  acting  or  about  to  act  as 
he    would    not    have    done    had    the    truth 
been   told.      These    elements    are    essential 
to    create    a    duty    to    speak."       Wiser    v. 
Lawler,  189  U.   S.  260.  271.  272.  47   L.   Ed. 
802. 

74.  Ground  of  doctrine. — Morgan  v. 
Railroad  Co.,  96  U.  S.  716,  720,  24  L.  Ed. 
743;  Bank  v.  Lee,  13  Pet.  107,  110.  10  L. 
Ed.  81. 

He  who  is  silent  when  good  faith  re- 
quires him  to  speak,  shall  not  afterwards 
be  heard  to  say  that  that  is  not  true  which 
his  conduct  unmistakably  declared  was 
true  and  upon  the  faith  of  which  others 
acted.  Kirk  v.  Hamilton,  102  U.  S.  68,  79. 
26  L  Ed.  79. 

He  who  is  silent  when  he  should  sneak- 
must  be  silent  when  he  would  speak,  if 
he  cannot  do  so  without  a  violation  of  law 
and  injustice  to  others.  Consolidated 
Fruit  Tar  Co.  v.  Wright,  91  I".  S  92,  9*. 
24   I  .   Ed.  68. 

No  one  is  permitted  to  keep  silent  when 
he  should  speak,  and  thereby  mislead  an- 
other to  his  injury.  G  Von  1'hul.  1 
Wall.  274,  281,  17  T..  Ed  536  See  ante, 
"Vital  or  Primary  Principle  of  Doctrir 
IV,  C. 
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b.  Respecting  Recorded  Deed,  Mortgage,  etc. — Mere  silence  on  the  part  of 
the  grantee  respecting  a  deed,  mortgage,  etc.,  which  is  recorded  as  the  law  directs, 
is  not  an  act  done  to  deceive  or  mislead  a  subsequent  purchaser.75 

c.  As  to  Objections  to  Deed  When  Tendered. — A  vendee,  who  refuses  a  dec! 
upon  the  sole  ground  of  inability  to  pay  the  purchase  money,  is  estopped  from 
afterwards  interposing  objections  to  the  deed,   which   he  did  not  state   when  it 


75.  Dick  v.  Balch,  8  Pet.  30,  39,  8  L.  Ed. 
856. 

"It  would  certainly  be  an  exceptional 
case  if  a  person  holding  a  deed  of  prop- 
erty which  he  has  placed  upon  record 
would  be  bound  to  disclose  his  title  to  a 
person  contemplating  purchasing  or  mak- 
ing improvements  upon  the  land,  or  would 
be  estopped  from  making  his  claim 
thereto  by  mere  silence,  since  he  has  a 
right  to  rely  upon  the  constructive  motive 
given  by  the  record;  although  the  rule 
would  be  otherwise  in  case  of  positive 
misrepresentations  upon  his  part.  Brant 
V.  Virginia  Coal,  etc.,  Co.,  93  U.  S.  326. 
337,  23  L.  Ed.  927."  Wiser  v.  Lawler,  189 
U.    S.    260,    271,    47    L.    Ed.    802. 

"A  deed  cannot,  with  any  propriety,  be 
said  to  be  concealed,  which  is  placed  upon 
the  public  record,  as  required  by  law;  nor 
can  a  previous  conveyance  and  delivery 
of  title  deeds  to  a  purchaser  be  justly  de- 
nominated collusion,  because  a  subsequent 
encumbrance  is  taken  on  the  same  prop- 
ertv."  Dick  v.  Balch,  8  Pet.  30,  39,  8  L. 
Ed.  856. 

A  mortgage  was  executed  and  recorded 
in  1809,  and  the  mortgagee  took  no  meas- 
ure to  enforce  the  payment  of  the  money 
due  upon  it  until  1821;  in  the  meantime, 
the  property  mortgaged  was  sold  by  the 
mortgagor,  the  mortgagee  having  given 
no  notice  to  the  purchaser-  of  his  lien.  In 
1820  the  mortgagee  released  the  mortga- 
gor from  personal  liability  for  the  mort- 
gage debt.  It  was  held  that  the  mort- 
gagee is  not  estopped  from  asserting  his 
claim  by  reason  of  the  fact  that  he  had 
not  asserted  any  claim,  or  intimated  its 
existence  to  the  purchaser  or  his  friends. 
The  mortgage  deed  was  recorded,  and 
this  is  considered  in  law  as  notice  to  all 
the  world,  and  dispenses  with  the  neces- 
sity of  personal  notice  to  purchasers,  nor 
can  the  fact  that  the  mortgagee  released 
the  mortgagor  in  1820,  restrain  him  from 
asserting  his  claim.  Common  prudence 
would  have  directed  the  purchaser  to 
search  the  records  of  the  county,  before 
paying  the  purchase  money;  and  if  he  had 
done  so,  he  would  have  found  the  deed 
..ii  record.  Dick  v.  Balch,  8  Pet.  30,  39.  8 
L  Ed.  856.  See  the  titles  MORTGAGES 
AND  DEEDS  OE  TRUST;  RECORD 
ING  ACTS. 

No  fraud  can  be  imputed  to  the  true 
owners  of  property,  whose  title  claim  was 
of  record,  by  reason  of  their  keeping  si- 
b-nee while  tin-  person  in  possession,  who 
knew  of  their  claim  of  title,  placed  im- 
provement- thereon  with  money  borrowed 


on  the  security  of  the  property,  then'  be- 
ing nothing  to  put  them  on  notice  that 
the  money  was  borrowed.  There  was  no 
breach  of  duty  either  to  the  claimant  or 
the  lenders,  and  hence  there  could  be  no 
fraud.  Armstrong  v.  Ashley,  204  U.  S.  27"-'. 
283.  51  L-   Ed.  482. 

The  vendors  of  a  collection  of  mines 
operated  by  a  mining  company  in  accord- 
ance with  the  terms  of  an  escrow  agree- 
ment were  also  the  owners  of  the  legal 
title.  The  escrow  agreement  provided  for 
the  delivery  of  a  deed  upon  payment  of 
the  full  purchase  price  and  required  the 
proceeds  of  operation  to  be  paid  to  the 
vendors  and  credited  upon  the  purchaM 
price;  and  further  provided  for  a  for- 
feiture in  case  of  failure  of  the  vendee  tc 
make  any  payments.  The  mining  com- 
pany issued  prospectuses  containing  mi> 
statements  as  to  its  title.  The  vendor? 
knew  that  prospectuses  were  to  be  issued; 
they  furnished  a  report  (not  shown  to  be 
false)  to  which  was  appended  a  map 
(though  not  to  their  knowledge),  that  the 
mines  belonged  to  the  mining  company, 
they  might  have  informed  themselves,  if 
they  had  chose  so  to  do,  of  the  contents 
of  the  prospectuses;  and  they  actually  re- 
ceived a  large  amount  of  money  derived 
from  proceeds  of  the  sales  of  the  mining 
company's  stock,  without  knowing  the 
source  from  which  it  came.  The  pros- 
pectuses containing  the  false  statements 
were  widely  circulated.  The  vendors  took 
no  steps  to  contradict  such  false  state-, 
ments  or  promises  or  interfere  with  their 
circulation  or  distribution.  It  was  held 
that  such  vendors  are  not  estopped  by 
their  silence  from  disputing  the  title  of 
the  mining  company  to  the  group  of 
mines  or  liable  by  reason  of  their  silence 
for  the  fraud  perpetrated  on  the  subscrib- 
ers to  the  stock  of  the  mining  company 
by  means  of  the  false  statements  .  con- 
tained in  the  prospectuses.  Granting  that 
if  these  subscribers  had  known  all  the  de- 
fendants knew  regarding  the  title  to  this 
property  they  would  not  have  subscribed 
to  the  stock  of  the  company,  rt  does  not 
follow  that  defendants  were  bound  to  take 
active  steps  to  inform  the  public  of  that 
which  already  appeared  upon  the  record. 
In  this  case  the  defendant's  position  was 
perfectly  consistent  with  their  title  of 
record  and  with  the  purchaser's  agree- 
ment, which  distinctly  provided  that  the 
purchaser  or  his  assignees  should  enter 
into  possession,  develop  and  work  the 
mines  uoon  their  own  account,  though 
paying  the  proceeds  to  them.  Wiser  z>. 
Lawler,  189  U.  S.  260,  270,  47  L.  Ed.  80:: 


■ 


ESTOPPEL. 


953 


was  tendered.  Defects  in  a  deed  should  be  pointed  t>ut  when  it  is  tendered; 
and  the  vendee  having  failed  to  avail  himself  of  such  objections,  cannot  after- 
wards take  exceptions  to  the  deed  which  he  failed  to  see  when  it  was  tendered 
to  him,  or  if  he  knew  them,  failed  to  disclose.76  Under  such  circumstances  a 
vendee  is  estopped  from  subsequently  objecting  to  the  sufficiency  of  the  war- 
ranties contained  in  the  deed;77  or  a  failure  to  tender  the  deed  on  a  day  named.78 

d.  As  to  Title  to  Property.— See. post,  "Permitting  Sale  or  Expenditure,"   IV 
E,  5,  a,   (2). 

e.  Failure  to  Object  to  Illegal  Assessment  of  Taxes. — See  the  title  Taxation-. 
4.    Negligence — a.    /;/  General. — A  person  who  by  his  acts  of  culpable  n 

ligence  induces  another  to  believe  certain  facts  exist,  and  the  latter  rightfully 
acts  on  such  belief  so  that  he  will  be  injured  if  the  former  is  permitted  to  deny 
their  existence,  is  estopped  to  deny  the  existence  of  such  facts.79  A  party  is 
estopped  to  maintain  an  action  to  obtain  redress  for  an  injury  resulting  from  his 
own  culpable  negligence.  Even  courts  of  equity  will  not  interfere  to  assist  a 
party  to  obtain  redress  for  an  injury  which  he  might  by  ordinary  diligence  have 
avoided;  and,  a  fortiori,  a  court  of  law  ought  not,  where  the  other  party  has,  by 
the  very  acts  or  omissions,  lost  his  own  proper  rights  or  advantages.80 


76.  Gregg  v.  Von  Phul,  1  Wall.  274, 
280.  17   L-  Ed.  536. 

77.  Gregg  v.  Von  Phul,  1  Wall.  274,  280, 
17  L.   Ed.  536. 

W'i ether  a  contract  to  give  a  deed  with 
"full  covenants  of  seizure  and  warranty," 
is  answered  by  a  deed  containing  a  cove- 
nant that  the  grantor  is  "lawfully  seised 
in  fee  simple,  and  that  he  will  warrant 
and  defend  the  title  conveyed  against  the 
claim  or  claims  of  every  person  whatso- 
ever"— there  not  being  a  further  covenant 
against  encumbrance,  and  that  the  vendor 
has  a  right  to  sell — need  not  be  decided 
in  a  case  where  the  vendee,  under  such 
circumstances,  made  no  objection  to  the 
deed  offered,  on  the  ground  of  insufficient 
covenants,  but  only  stated,  that  he  was 
not  prepared  to  pay  the  money  for  which 
he  had  agreed  to  give  notes;  handling  the 
deed  at  the  same  time,  and  without  any 
further  remark,  back  to  the  vendor's 
agent  who  had  tendered  it  to  him.  Gregg 
V.   Von    Phul,   1   Wall.    274,    17   L.    Ed.    536. 

If  the  deed  was  justly  liable  to  objec- 
tion's they  should  have  been  stated.  The 
vendee  is  estopped  now  on  the  most 
obvious  principles  of  justice  from  inter- 
posing objections,  which  he  did  not  even 
name  when  the  deed  was  tendered  and 
the  money  due  on  the  contract  demanded. 
If  the  deed  was  defective  and  the  defects 
pointed  out.  nan  constat  but  they  could 
have  been  obviated.  The  very  silence  of 
the  vendee  was  well  calculated  to  in- 
fluence the  conduct  of  the  vendor,  and  to 
convince  him  that  the  want  of  money 
was  the  only  reason  the  vendee  had  for 
declining  to  perform  the  contract.  And  it 
would  be  against  good  conscience  to  \.tr~ 
mit  the  vendee  now  to  avail  himself  of 
objections  which  his  failure  to  make  when 
the  deed  was  tendered,  must  have  in- 
duced the  vendor  to  suppose  did  not  exi^t. 
Gregg  v.  Von  Phul,  1  Wall.  274,  280,  17 
L.   Ed.  536. 

78.  Gregg  v.  Von  Phul,  1  Wall.  274. 
280,   17    L-    Ed.   536. 


Where  a  vendor  agrees  to  give  a  deed 
on  a  day  named,  and  the  vendee  to  give 
his  notes  for  the  purchase  money  at  a 
fixed  term  from  the  day  when  the  deed 
was  thus  meant  to  be  given,  and  the 
vendor  does  not  give  the  deed  as  agreed, 
but  waits  till  the  term  that  the  notes  had 
to  run  expires,  and  then  tenders  it — the 
purchaser  being,  and  having  always  been 
in  possession — such  purchaser  will  be  pre- 
sumed, in  the  absence  of  testimony,  to 
have  acquiesced  in  the  delay;  or,  at  any 
rate,  if  when  the  deed  is  tendered  he 
makes  no  objection  to  the  delay,  stating 
only  that  he  is  not  prepared  to  pay  the 
money  for  which  he  had  agreed  to  give 
the  notes,  and  handing  back  the  deed 
offered — he  will  be  considered,  on  eject- 
ment brought  by  the  vendor  to  recover 
his  land,  to  have  waived  objections  to  the 
vendor's  noncompliance  with  exact  time. 
In  this  case  the  silence  of  the  vendee  con- 
cludes him.  Gregg  v.  Von  Phul,  1  Wall. 
274,  281,  17  L.  Ed.  536. 

79.  Kirk  v.  Hamilton,  102  U.  S.  68,  79, 
26  L.  Ed.  79.  See  ante,  "Fraudulent  Pur- 
pose or  Intent  to  Mislead,"  IV,  D,  3; 
"Knowledge  of  Facts  or  Gross  Negli- 
gence," IV,  D,  4. 

80.  Bend  v.  Hoyt,  13  Pet.  263,  269, 
10  L.  Ed.  154.  See  the  title  NEGLI- 
GENCE. 

An  importer  of  merchandise  by  mistake 
and  without  examining  his  invoice  entered 
certain  goods  at  the  custom  house,  by  a 
particular  description — that  of  cotton 
goods;  and  he  then  swore  that  the  invoice 
produced  by  him  was  the  true  invoice  re- 
ceived by  him,  and  that  the  entry  contained 
a  just  and  true  account  of  the  same  goods; 
and  upon  the  faith  of  that  entry  and  oath 
the  goods  were  delivered  to  him  by  the 
collectoi  without  any  examination  what 
soever.  It  was  afterwards  discovered  thai 
one  case  of  the  goods  was  of  a  character 
not  liable  to  duty;  and  the  importer  insti 
tuted  a  suit  against  the  collector  to  re 
cover  back  the  duty  paid  by  him.     It  was 
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b.  Act  Resulting  in  Injury  to  One  of  Two  Innocent  Parties. — It  is  a  familiar 
principle  of  law  that  where  one  of  two  innocent  parties  must  suffer  by  the  act 
of  another,  the  loss  should  fall  upon  him  who  enabled  such  third  person  to  do 

the  wrong.81 

c.  Clothing  Another  with  Apparent  Title,  Right  or  Authority. — The  principle 
is  well  settled  that  when  the  owner  of  property  in  any  form  clothes  another  with 
the  apparent  title  or  power  of  disposition,  and  third  parties  are  thereby  induced 
to  deal  with  him,  they  shall  be  protected.  And  the  rights  of  innocent  third  par- 
ties, "do  not  depend  upon  the  actual  title  or  authority  of  the  party  with  whom 
they  deal  directly,  but  are  derived  from  the  act  of  the  real  owner,  which  precludes 
him  from  disputing,  as  against  them,  the  existence  of  the  title  or  power  which, 
through  negligence  or  mistaken  confidence,  he  caused  or  allowed  to  appear  to 
be  vested   in   the   party   making  the   conveyance."82 


held  that  the  importer  is  estopped  to  main- 
tain such  action  by  reason  of  his  culpable 
negligence,  and  the  fact  that  the  govern- 
ment can  no  longer  be  replaced  in  the 
same  situation  in  which  it  stood  at  the 
time  of  the  original  transaction.  It  was 
his  duty  to  have  exercised  due  diligence 
in  examining  his  papers  and  ascertaining 
the  true  state  of  the  facts,  before  he 
undertook  to  verify  them  under  the 
solemnity  of  an  oath.  The  loss,  if  any, 
that  has  accrued  to  him,  has  accrued  from 
his  own  negligence  and  inattention  to  his 
duty,  and  he  can  obtain  no  redress.  Bend 
V.   Hoyt,   13   Pet.  263,  10   L-   Ed.   154. 

81.  Friedlander  v.  Texas,  etc.,  R.  Co., 
130  U.  S.  416,  425,  32  L.  Ed.  991;  Bank  v. 
Xeal,  22  How.  96,  16  L.  Ed.  323.  See 
ante,  "Fraudulent  Purpose  or  Intent  to 
Mislead,"  IV,  D,  3.  See  the  title 
MAXIMS. 

This  rule  has  been  stated  in  many  forms, 
some  of  which  are  here  given.  Thus  it 
has  been  said:  "Where  one  of  two  inno- 
cent parties  must  lose,  and  one  of  them  is 
in  fault,  the  law  throws  the  burden  of  the 
loss  upon  him."  Magee  v.  Manhattan  Life 
Ins.  Co.,  92  U.  S.  93,  98,  23  L.  Ed.  699. 

"Where  one  of  two  innocent  persons 
must  suflfer  a  loss,  and  one  of  them  has 
contributed  to  produce  it,  the  law  throws 
the  burden  upon  him  and  not  upon  the 
other  party.  Hearn  v.  Nichols,  1  Salk. 
289-  Merchants'  Bank  v.  State  Bank,  10 
Wall.  604.  19  L-  Ed.  1008."  Pompton  v. 
Cooper  Union,  101  U.  S.  196,  204,  25  L- 
Ed.  803;  Orleans  v.  Piatt.  99  U.  S.  676. 
682,  25   L.   Ed.   404. 

"Where  one  of  two  innocent  persons 
must  suffer  by  the  act  of  a  third  person, 
the  rule  is  just,  that  he  shall  suffer  who 
reposed  the  higher  confidence  and  credit 
in  such  person."  Smyth  v.  Strader,  4 
How.  404,  416,  11  L.  Ed.  1031. 

"Where     one     of     two    innocent     parties 
must      suffer      from      the      negligence      of 
another,    he    through     whose    agency    the 
negligence    was    occasioned    will    be    held 
bear  the  loss."     Bran!  v.  Virginia  Coal, 
.  Co.,  93  U.  S.   326,  336,   23  L.   Ed.    927. 
"If    one    of    two    innocent    persons    must 
suffer   by    a    deceit,   it    is    more    consonant 
to  reason  that  he  who  'puts  trust  and  con- 
fidence  in   the  deceiver   should  be  a  loser 


rather    than    a    stranger.' '       Carpenter    v. 

Longan,   16   Wall.   271,  273,  21    L.   Ed.    313. 
Where  a  loss  is  to  be   suffered  through 

the  misconduct  of  an  agent,  it   should  be 

borne   by   those    who   put   it   in   his   power 

to  do  the  wrong,  rather  than  by  a  stranger. 

County  of  Macon  v.  Shores,  97  U.  S.  272, 

279,    24    L.    Ed.    889;    Merchants'    Bank    v. 

State   Bank,  10  Wall.   604,  19   L.   Ed.   1008. 

See,     to     the     same     effect,     Stockwell    v. 

United  States,  13  Wall.  531,  567,  20  L.  Ed. 

491,  opinion  of  Field,  J.,  dissenting.     Dair 

v.   United    States,    16    Wall.    1,   21    L.    Ed. 

491;     Butler    v.    United    States,    21    Wall. 

272,  22  L.  Ed.  614. 

Application     to     surety. — See     the     title 

PRINCIPAL  AND  SURETY. 

Incomplete    instrument    perfected    after 

delivery.— See    the    titles    ALTERATION 
OF    INSTRUMENTS,    vol.    1,    pp.    267, 

269;   BONDS,  vol.  3,  p.  391. 

Defenses  available  against  assignee  of 
mortgage  to  secure  negotiable  instru- 
ment.—See  the  titles  ASSIGNMENTS, 
vol.  2.  p.  549;  CHATTEL  MORTGAGES. 

vol.     3,     p.     757;     MORTGAGES     AND 
DEEDS  OF  TRUST. 

Where  bond  signed  upon  condition. 
—See  the  titles  BONDS,  vol.  3,  p.  389; 
PUBLIC  OFFICERS. 

82.  Cowdrey  v.  Vandenburgh,  101  U. 
S.  572,  575,  25  L.   Ed.  923. 

Those  who  created  a  trust,  appointed 
the  trustee  and  clothed  him  with  the 
powers  that  enabled  him  to  mislead,  if 
there  were  any  misleading,  ought  to  suffer 
rather  than  the  other  party.  Merchants' 
Bank  v.  State  Bank,  10  Wall.  604,  646,  19 
L.  Ed.  1008. 

If  the  pledgee  of  a  nonnegotiable  de- 
mand writes  a  formal  assignment  to  him- 
self over  the  blank  indorsement  made  by 
the  pledgor,  and  in  that  form  sells  it  to 
a  third  party  for  value,  the  pledgor  is,  as 
against  such  third  party,  estopped  from 
asserting  ownership  thereto.  Cowdrey  v. 
Vandenburgh,   101   U.    S.   572,   25    L.    Ed. 

923. 

An  attorney  held  a  judgment  by  abso- 
lute assignment,  but  really  for  purposes 
of  collection  only.  He  I  uidulently  trans- 
ferred the  same  for  a  cmall  part  of  its 
value,  representing  that  he  held  it  as  se- 
curity   for    fees.      In    a    suit    against    the 
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It  sometimes  happens  that  the  true  owner  of  goods  or  of  the  symbol 
■or  representative  of  the  goods,  by  negligence,  lias  put  it  into  the  power 
of  another  to  occupy  his  position  ostensibly,  as  to  estop  him  from  asserting  his 
right  as  against  a  purchaser,  who  has  been  misled  to  his  hurt  by  reason  of  such 


negligence 


83 


So,  sometimes,  a  principal  or  partner  will  be  held  liable  where  an  agent 
or  partner  is  allowed  to  exhibit  an  apparent  authority  which  he  does  not  possess, 
and,  in  consequence,  fraudulently  obtains  the  property  or  services  of  third  par- 
ties.84 

d.   Of  Guardian  as  Precluding  Minors.— See  post,  "Infants,"  IV,  F.  2,  b,  (2). 

5.  Failure  to  Assert  Title  Claim  or  Right— a.  To  Real  Estate.— (I)  In 
General. — The  general  rule  is  that  title  to  land  cannot  be  extinguished  or  trans- 
ferred by  acts  in  pais  or  by  oral  declarations,  but  there  are  established  exceptions 
t®  this  rule  one  of  which  is  the  estoppel  of  a  claimant  from  distributing  the  pos- 
session of  an  occupant  whom  he  has  knowingly  permitted  to  purchase  and  expend 
money  on  land  under  an  erroneous  opinion  of  title.85 

(2)  Permitting  Sale  or  Expenditure — (a)  In  General. — One  should  be  es- 
topped from  asserting  a  right  to  property,  upon  which  he  has.  by  his  conduct, 
misled  another,  who  supposed  himself  to  be  the  owner,  to  make  expenditures.86 
If  one  man,  knowingly,  though  he  does  it  passively,  by  looking  on,  suffers  an- 
other to  purchase  and  expend  money  on  land,  under  an  erroneous  opinion  of 
title,  without  making  known  his  own  claim,  he  shall  not  afterwards  be  permitted 
to  exercise  his  legal  right  against  such  person.87     It  would  be  an  act  of  fraud 


assignee  of  the  attorney  by  the  true  owner 
of  the  judgment  it  was  held  that  such 
true  owner  was  equitably  estopped  to 
assert  his  title  against  the  assignee,  but 
only  to  the  amount  of  the  money  actually 
paid  by  such  assignee  and  could  recover 
the  excess  realized  on  the  judgment.  Baker 
V.  Wood.  157  U.  S.  212.  216,  39  L.  Ed. 
677. 

83.  Friedlander  v.  Texas,  etc.,  R.  Co., 
130  U.  S.  416,  424.  32  L.  Ed.  991;  Shaw  v. 
Railroad  Co..  101  U.  S.  557,  563,  25  L. 
Ed.  892;  Pollard  v.  Vinton,  105  U.  S.  7, 
8,  26   L-    Ed.   998. 

84.  Stockwell  v.  United  States,  13  Wall. 
531.  567,  20  L-  Ed.  491.  opinion  of  Field, 
J.,  dissenting. 

Fraud  by  member  of  firm. — On  this 
principle  a  firm  is  bound  for  the  fraud 
committed  by  one  of  its  partners.  Smyth 
v.  Strader,  4  How.  404,  416.  11  L.  Ed. 
1031.     See  the  title  PARTNERSHIP. 

85.  Kirk  v.  Hamilton,  102  U.  S.  68.  76, 
26  L.  Ed.  79.  See  post,  "Permitting  Sale 
or  Expenditure,"  IV.  E.  5,  a,  (2). 

Ohio. — A  parol  waiver  of  title,  by  acts 
in  pais,  such  as  a  parol  acceptance  of 
other  land,  in  lieu  of  that  belonging  to  the 
party  cannot  be  set  up  as  an  estoppel 
under  the  laws  of  Ohio  providing  that  the 
legal  title  to  land  can  be  passed  only  by 
a  proper  conveyance,  by  deed,  according 
to  the  law  of  the  state.  What  would  be 
the  effect  of  such  an  acceptance  and  ac- 
quiescence under  it,  by  the  parties,  for  a 
long  time,  as  matter  of  evidence  upon  a 
point  of  disputed  boundary,  is  quite  a 
different  question.  Morris  v.  Harmcr,  7 
Pet.  554,  564,  8  L.   Ed.  781. 

86.  Steel  v.  Smelting  Co..  106  U.  S.  447, 
456,  27  L-  Ed.  226.  citing  Brant  v.  Vir- 
ginia   Coal,    etc.,    Co.,  93    U.    S.    326.    23    L. 


Ed.  927,  and  Henshaw  v.  Bissell,  IS  Wall. 
255,  21    L.   Ed.  835. 

87.  Kirk  v.  Hamilton,  102  U.  S.  68.  76, 
26  L-  Ed.  79.  See,  to  the  same  effect, 
Erwin  v.  Lowry,  7  How.  172.  183,  12  L. 
Ed.  655;  Kirk  v.  Hamilton.  102  U.  S.  68, 
26  L.  Ed.  79;  Close  v.  Glenwood  Ceme- 
tery, 107  U.  S.  466.  27  L.  Ed.  408;  Gill  V. 
United  States,  160  U  S.  426,  430,  40  L. 
Ed.  480;  Gregg  v.  Von  Phul.  l  Wall. 
274.  281,  17  L.  Ed.  536;  Wiser  v.  Lawler, 
189   U.   S.   260,  270.   47   L.    Ed.  802. 

This  nnncinlp  ie  an  established  excep- 
tion to  the  general  rule  that  title  to  land 
cannot  be  extinguished  or  transferred  by 
;  in     pais     or     by     oral     declarations. 

"What  I  induce  my  neighbor  to  regard  as 
true  is  the  truth  as  between  us.  if  he  has 
been  misled  by  my  asseveration,"  be- 
came a  settled  rule  of  property  at  a  very 
early  period  in  courts  of  equity.  Kirk 
V.  Hamilton,  102  U.  S.  68,  76.  26  L.  Ed. 
79. 

There  is  no  principle  better  estab- 
lished nor  one  founded  on  more  solid 
considerations  of  equity  and  public  utility. 
Kirk  v.  Hamilton,  102  U.  S.  68,  76,  26  L. 
Ed.  79. 

And  justly  so  because  the  effect  of  his 
silence  has  actually  misled  and  worked 
harm  to  the  purchaser.  Gregg  v.  Von 
Phul.    1    Wall.    274,    281,    17    L.    Ed.    536. 

Dower. — -If  the  conduct  of  :i  widow  was 
an  intimation  to  the  public  and  particu- 
larly to  the  parties,  thai  die  meant  to 
waive  her  claim  of  dower,  her  action 
operates  as  a  bar  or  ■■-•toppel.  to  her  en- 
forcing  it  against  a  bona  fide  purchas 
for  valuable  consideration  without  notice. 
Deshler  Beery,  t  Dall.  300,  i  L.  Ed. 
- 

A  testator  bequeathed  to  Ids  widow  one 
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and  injustice,  and  his  conscience  is  bound  by  this  equitable  estoppel.     While  this 
doctrine  originated   in  courts  of  equity,  it  has  been  applied  in  cases  arising  in 


thousand  dollars  and  appointed  her  and 
two  other  persons  executors.  He  had 
sold  and  conveyed  certain  land  before  his 
death,  taking  bonds  and  a  mortgage  from 
the  purchaser  to  secure  the  purchase 
money.  Judgment  was  obtained  against 
the  purchaser,  at  the  suit  of  the  executors, 
and  the  same  property  sold,  under  an 
execution  issued  thereon.  At  the  instance 
of  the  widow,  it  was  purchased  at  the 
sheriff's  sale,  for  the  use  of  the  estate, 
by  one  of  the  executors.  The  premises 
were  resold  to  A.  at  a  full  price,  and  un- 
charged with  dower.  Until  A.  had  paid 
the  price  the  widow  never  suggested  a 
claim  of  dower.  The  testator's  debts  far 
exceeded  his  assets.  It  was  held  that  the 
widow's  conduct  operated  as  an  estoppel 
to  her  enforcing  her  claim  for  dower. 
Deshler  v.  Beery,  4  Dall.  300,  1  L.  Ed. 
S42. 

Person  having  equitable  lien  or  interest. 
— "If  an  individual  witness  a  sale  and 
transfer  of  real  estate  under  certain  cir- 
cumstances, in  which  he  has  an  equitable 
lien  or  interest,  and  does  not  make  known 
this  interest,  he  shall  not  afterwards  be 
permitted  to  assert  it."  Shaw  v.  Cooper, 
7  Pet.  202.  321,  8  L-  Ed.  689. 

Vendee    taking    deed    and    giving    pur- 
chase     money     mortgage. — A.      conveyed 
premises    in    1851    to    B.,    and    took    from 
him  a  mortgage   for  the  purchase   money. 
Both  deeds  were  recorded.  B.  never  took 
possession.     A.,  by  an  instrument  recorded 
March  19,  1852,  assigned  the  mortgage  to 
C,  who  conveyed  the  premises  with   war- 
ranty   to    D.,    under    whom     complainant 
claims    title.      B.    lived    near   the    premises 
for   years,    and    knew    that    C.    and    others 
were  in  adverse  possession  claiming  title, 
but    never    claimed    or    intimated    that    he 
had   himself   any   title.      B.   drew   the    con- 
veyances of  C.  to  D.,  and  as  a  notary  pub- 
lic took  C.'s  acknowledgment  thereto,  and 
was    silent    as    to    any    defect   in    the    title. 
B.  executed  a  quitclaim  deed  of  the  prem- 
ises in  1872  to  a  stranger.     Held,  that  the 
facts  made  a  complete  case  of  estoppel  in 
pais,  and  that  nothing  passed  by  B.'s  deed. 
Baker  v.  Humphrey,  101  U.  S.  494,  499,  25  L. 
Ed.  1065.    This  subject  was  fully  examined 
in    Dickerson   v.    Colgrove,    100   TJ.    S.   578, 
25    L.    Ed.    618.      See,    also,    Cincinnati    V. 
Lessee  of  White,  6  Pet.  431,  8  L.  Ed.  452. 
Assent  to   conveyance  of  mining  claim. 
— A.    conveyed    a    mining    claim    to    B.    in 
trust    to    be    reconveyed    upon    perfecting 
the   title.      He   afterwards   assented   to   the 
formation  of  a  corporation  to  operate  the 
mine    and    to    a    conveyance    of    the    same 
to  it.     It  was  held  that  he  thereby  waived 
his    right    to    reclaim    an    interest    in    the 
mine    itself.      Johnston    v.    Standard     M  in. 
Co..   148   U.   S.   360,   368,   37    L.    Ed.   480. 

President  of  corporation  selling  lots  in 
such  capacity. — A  vendor  sold  land  to  a 
corporation,  became  it-  president  and  one 


of  its  directors  and  as  such  sold  the  land 
in  lots  to  purchasers.  It  was  held  that 
such  vendor  is  estopped  subsequently  to 
deny  as  against  the  corporation  that  it 
has  been  legally  organized,  for  the  pur- 
pose of  invalidating  the  original  transfer 
and  recovering  the  land.  Close  v.  Glen- 
wood  Cemetery,  107  U.  S.  466,  477,  27  L- 
Ed.    408. 

Louisiana. — "We  understand  the  de- 
cisions in  Louisiana  to  conform  to  this 
principle,  and  that  it  is  applicable  there 
in  cases  of  execution  sales;  and,  as  lands 
and  slaves  stand  on  the  same  footing  in 
Louisiana,  the  rule  applies  equally  to 
both."  Erwin  v.  Lowry,  7  How.  172,  183, 
12   L-   Ed.  655. 

Marshal's  sale. — A  petition  for  the 
seizure  and  sale  of  mortgaged  property 
of  a  deceased  person  was  filed  in  the  cir- 
cuit court  of  the  United  States  for 
Louisiana  against  the  executor  of  that  de- 
ceased person,  which  petition  alleged  the 
plaintiff  to  be  a  citizen  of  Tennessee,  and 
the  defendant  to  be  a  citizen  of  Louisiana, 
and  the  proceedings  went  on  to  a  sale. 
The  marshal  did  not  give  the  notice  re- 
quired by  law  to  the  executor  against 
whom  the  petition  was  filed,  yet,  the  exe- 
cutor was  served  with  process  on  the 
spot  where  the  property  was  situated  and 
where  the  advertisements  were  posted  up, 
was  present  at  the  sale,  named  one  of 
the  appraisers,  and  requested  that  the  land 
and  negroes  should  be  sold  together.  Nor 
did  he  make  any  objection  to  the  sale. 
It  was  held  that  the  executor  by  his  acts 
and  presence  sanctioned  the  sale;  and. 
therefore,  it  cannot  be  impeached  by  him 
because  formal  steps  were  not  strictly 
complied  with;  nor  can  it  be  impeached 
by  the  curator  who  subsequently  repre- 
sented the  same  estate.  Erwin  v.  Lowry, 
7  How.  172,  183.  12  L-  Ed.  655.  See  post, 
"Personalty,"   IV,  E,  5.  b. 

Purchase  frcm  heirs  of  disseiser. — A 
bone  fide  purchaser,  for  a  valuable  con- 
sideration, from  the  heirs  of  a  disseiser, 
after  a  descent  cast,  and  without  notice 
of  the  disseisin,  is  not  liable  in  an  action 
for  use  and  occupation,  after  long  ac- 
quiescence by  the  true  owner  (more  than 
forty  years  in  this  case),  all  the  facts  be- 
ing equally  in  the  knowledge  of  both  the 
parties.  Wharton  v.  Fitzgerald,  3  Dall. 
503.  1  L.  Ed.  697,  distinguishing  Haldano 
v.  Duche,  2  Dall.  176,  1  L.  Ed.  338,  where 
the  facts  were  in  the  knowledge  of  the 
possessor  only;  and  the  action  was 
bro ught  against  the  representatives  of  the 
possessor  himself,  who  had  suppressed,  if 
not  misrepresented,  the  facts. 

Sale  on  execution — Purchaser  acquiring 
tax  titles  also. —  A  deed  to  the  lands  in 
question  was  made  to  A.  under  circum- 
stances tending  strongly  to  show  that  it 
was  a  fraud  upon  the  creditors  of  the 
intor.     For  nearly  thirty  years  A.  tool- 
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courts  of  law.88  Such  cases  are  believed  to  be  confined  to  those  where  the  party'> 
silence  is  inconsistent  with  the  position  subsequently  assumed  by  him,  a>  where 
he  suffers  land  to  be  improved  while  holding  an  unrecorded  deed  of  it.89 

(b)     Permitting  Erection    of   Improvements — aa.    In    General. — This   principle 
is  often   applied  where  one  owning  an   estate   stands   by  and   sees  another  i 
improvements  on   it  in   the  belief  that  he  has  the   title  or  an  interest  in  it,  and 
does  not  interfere  to  prevent  the  work  or  inform  the  party  of  his  nun   title.90 


no  steps  to  assert  his  title  or  right  of 
possession  to  the  lands,  but  practically 
abandoned  the  same  until  by  the  increase 
of  population  and  the  settlement  of  the 
country,  the  land  had  become  of  material 
value.  G.  and  Co.  obtained  or  attempted 
to  obtain  a  lien  upon  the  land  by  attach- 
ment about  the  time  of  the  deed  to  A.; 
obtained  judgment  and  the  lands  were 
sold  on  execution  to  B.,  who  paid  taxes 
thereon,  acquired  tax  titles  thereto,  and 
sold  the  same.  It  was  held  that  A.  is 
■estopped  from  claiming  title  to  such  lands. 
Wehrman  ;.  Conklin,  155  U.  S.  314,  332, 
39  L.  Ed.  167. 

Mortgagor  permitting  foreclosure  sale. 
— A  mortgagor  neither  paid  nor  offered 
to  pay  the  installments  as  they  became 
due,  in  cash,  nor  did  he  pay  or  offer  to 
pay  them  by  giving  his  note  secured  by 
mortgage  on  other  real  estate,  at  any  time 
before  the  sale  of  the  property,  or  at  any 
-ime  thereafter.  But  on  the  contrary,  he 
-tood  by  and  allowed  the  property  to  be 
^old,  saw  the  sheriff's  deed  executed  for 
it.  and  never  attempted  to  redeem.  After- 
wards the  purchaser  at  the  sale,  who  was 
the  original  mortgagee,  took  possession  of 
it.  Thirteen  years  after  that  event,  when 
the  property  had  increased  in  value  many 
fold  by  improvements  thereon,  and  the 
natural  rise  in  the  value  of  real  estate  at- 
tendant upon  the  growth  of  the  city  in 
which  it  was  situated,  the  mortgagor 
sought  to  regain  possession  of  the  prop- 
erty by  bringing  a  suit  in  ejectment.  It 
was  held  that,  after  all  these  laches, 
neither  the  mortgagor  nor  his  as> 
can  defeat  the  title  acquired  at  the   mort- 

e  sale,  by  setting  up  any  supposed 
irregularity  in  the  foreclosure  proceed- 
ings. The  time  to  have  asserted  any 
rights  that  he  possessed  under  and  by 
virtue  of  the  stipulation  as  to  the  sale  of 
-the  mortgaged  property  incorporated  in 
the  mortgage  was  limited  by  the  terms 
of  that  instrument;  and  by  failing  to  as- 
sert them  within  that  time,  and  allowing 
the  sale  to  go  on,  and  that  time  to  elapse, 

and  his  assigns  are  estopped  from  set- 
ting up  any  claim  to  the  property  in  ques- 
tion. Bacon  :.  Northwestern  Mut.  Life 
Co.,  131  U.  S.  258,  33  L.  Ed.  128. 
The  right  of  a  junior  mortgagee  to  re- 
deem from  a  foreclosure  sale  was  pre- 
served in  the  decree  therefor.     The  junior 

rtgagee  not  only  failed  to  embrace  the 
opportunity  afforded  to  rede<  m  as  against 
the  first  mortgage  but  tacitly  acquiesced 
in    the    proceedings    and    gave    no    sign    of 

v   intention   to   disturb   the    title   of   the 


purchasers  under  the  foreclosure  sale  until 
more  than  seven  years  had  elapsed,  during 
which  period  large  expenditures  w 
made,  and  third  persons  had  become  in- 
terested on  the  faith  of  that  title.  It  was 
held  that  the  junior  mortgagee  by  his  in- 
action and  acquiescence  under  the  decree 
and  sale  is  estopped  to  assert  any  right 
to  redeem  as  against  the  purchaser.  Sim- 
mons v.  Burlington,  etc.,  R.  Co.,  159  U. 
S.  278,  40  L.  Ed.  157. 

88.  Kirk  v.  Hamilton,  102  U.  S.  68,  76, 
26  L.  Ed.  79.  See,  also.  Close  v.  Glen- 
wood  Cemetery,  107  U.  S.  466,  27  L.  Ed. 
408.  • 

89.  Wiser  v.  Lawler,  189  U.  S.  260,  270, 
47  L.  Ed.  802.  See  post.  "Permitting 
Erection  of  Improvements,"  IV,  E,  5,  a, 
(2),  (b). 

90.  Improvements. — Steel  v.  Smelting 
Co.,  106  U.  S.  447.  456.  27  L.  Ed.  226, 
citing  Brant  v.  Virginia  Coal,  etc.,  Co.,  93 
U.  S.  326.  23  L.  Ed.  927,  and  Henshaw  v. 
Bissell,  18  Wall.  255.  21  L.  Ed.  835.  See, 
to  the  same  effect,  Galliher  v.  Cadwell, 
145  U.  S.  368,  375,  36  L.  Ed.  73S;  Simmons 
v.  Burlington,  etc.,  R.  Co..  159  U.  S.  278, 
40  L.  Ed.  157;  Bacon  v.  Northwestern 
Mut.  Life  Ins.  Co.,  131  U.  S.  258,  33  L. 
Ed.  128;  Gregg  v.  Von  Phul.  1  Wall.  274, 
281,  17  L.  Ed.  536;  Wiser  :•.  Lawler,  189 
U.   S.   260,   270.   47    L   Ed.   802. 

"If  the  equitable  owner  cf  land,  who  is 
conusant  of  his  right  to  it,  will  stand  by, 
and  see  another  occupy  and  improve  the 
property,  without  averting  his  right  to  it, 
he  shall  not,  in  equity,  enrich  himself  by 
the  loss  of  another,  which  it  was  in  his 
power  to  have  prevented,  but  must  be 
satisfied  to  recover  the  value  of  the  land 
independent  of  the  improvements."  Green 
v.  Biddle,  8  Wheat.  1.  7T.  5  L.  Ed.  547. 

A  ratification  by  an  attorney  of  a  deed 
of  settlement  was  insufficient  in  form,  be- 
cause of  the  manner  in  which  he  expressed 
his  agency  in  appending  his  signature  to 
the  instrument  declaring  the  ratification. 
Subsequently  the  principal  asserted  a  right 
in  severalty  to  the  property  which  he 
could  only  do  upon  his  approval  of  such 
ratification  by  his  attorney,  lie  also  in 
conversations  with  the  purchasers  respect- 
ing the  property  assured  them  that  he 
would  convey  to  them  tin-  legal  title 
soon  as  he  obtained  a  patent  from  the 
government  and  advised  them  to  erect 
buildings  and  make  improvements.  In 
a  suit  to  quiet  title,  it  was  held  that  the 
principal,  having  adopted  the  act  of  his 
attorney,  is  estopped  to  impugn  ti 
fication  made  by  such  attorney,  deny  the 
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There  is  in  such  conduct  a  manifest  intent  to  deceive,  or  such  gross  negligence 
as  to  amount  to  constructive  fraud.91  The  owner,  therefore,  in  such  a  case  will 
not  be  permitted  afterwards  to  assert  his  title  and  recover  the  property,  at  least 
without  making  compensation  for  the  improvements.92  This  principle  cannot  be 
invoked  by  one  who.  at  the  time  the  improvements  were  made,  was  acquainted 
with  the  true  character  of  his  own  title,  or  with  the  fact  that  he  had  none.93 


promises  made  by  himself,  and  deprive 
the  purchasers  of  the  property  and  im- 
provements; and  that  he  should  be  com- 
pelled to  quiet  the  title  of  the  purchasers 
by  a  release  of  all  claim  to  the  premises. 
Stark  v.  Starr,  94  U.  S.  477,  491,  24  L-  Ed. 
276.  . 

Application  for  patent  of  land  denied. — 
"When  parties  are  engaged  in  a  contest, 
both  before  the  courts  and  in  the  land 
:e,  with  regard  to  their  rights  in  a  de- 
posit of  mineral  or  a  lode,  in  both  of  which 
tribunals  action  has  been  taken,  putting  one 
party  entirely  out  of  court  in  the  pending 
suit,  and  dismissing  the  same  party's^ap- 
plication  for  a  patent,  and  there  is  a  right 
of  appeal,  it  would  be  a  most  inequitable 
rule  to  hold  that,  after  he  has  acquiesced 
and  remained  silent  for  more  than  eight 
years,  while  the  successful  party  is  in 
possession  of  the  lode  in  controversy, 
working  out  its  mineral,  right  in  the  face 
.  f  the  unsuccessful  party,  the  latter  can 
resume  the  contest  after  this  long  inter- 
val and  after  the  legal  title  has  passed 
from  the  United  States."  United  States 
v  Marshall  Silver  Min.  Co.,  129  U.  S. 
579.  587,  32  L.  Ed.  734.  See  the  title  PUB- 
LIC LANDS.  .      J 

"A    party    cannot    be    permitted    to    re- 
main   silent    for    more    than    eight    years 
after  he  has  abandoned  a  contest  and  sub- 
mitted   to    the    decision    of    the    matter    at 
issue,   although  it  may   have   been   errone- 
ous,   and    then    come    forward    in    a    court 
of  equity,  after  the  title  ha-   passed  from 
the  United  States,  and  seek  to  correct  the 
errors   which    may    have    occurred    during 
progress    of   the    proceedings    in    the    land 
office"     United   States   v.    Marshall    Silver 
Min.  Co.,  129  U.  S.  579,  587,  32  L.   Ed.  734. 
Homestead     right     once     terminated  — 
Equity    forbids    that    a    homestead    right, 
created   fourteen    years   before,    for    which 
Land    Office    fees    only    were    paid,    which 
was  once  absolutely  terminated,  and  which 
may  never  have   been   resurrected,   should, 
at   this   late   day,   be   permitted    to    disturb 
a    title,    legally    perfect,    created    by    the 
tieral    government    after    a    decision    ad- 
verse   to    any    resurrection    of    such    right, 
for  which   full   value   was  paid,  and   on   the 
faith   of  which   costly   improvements   have 
been    made,    and     which    now    represents 
value,  to  the  creation  oi   which 
the  party  making  the  original   homestead 
try  has,  apparently,  contributed  nothing. 
Galliher  -.-.  Cadwell,  L4S  U.  S.  3G8,  375,  36 
I.     Ed.    738. 

Judicial  sale.— The  owner  oi  property 
knew  that  another  person  claimed  the 
property  under  a  sale  made  in  an  equity 
suit    to    which    he    was    an    original    party. 


The    sale    was    irregular,    and    it    may    be 
that     he    could    have    repudiated    it    as 
valid    transfer    of    his    right    of    property. 
Instead   of  pursuing  that  course,   he,  with 
a  knowledge  of  all  the  facts,  appeared  be- 
fore the  auditor  and  disputed  the  right   oi 
certain    creditors    to    be    paid    out    of    the 
fund    which    had    been    raised   by    the    sale 
of  his  property.     He  forbore  to  raise  any 
question    whatever    as    to    the    validity    of 
the    sale,   and   by   his    conduct   indicated   a 
purpose    not    to   make   any   issue    in    refer- 
ence to  the  proceedings  in  the  equity  suit 
Knowing    that    the    purchasers'    claim    to 
the    premises    rested    upon    that    sale,    h 
remained   silent  while  the  latter  expended 
large    sums    in    their   improvement   and    in 
effect   disclaimed  title  in   himself.      It   was 
held   that   he   was   silent   when    good   faith 
required    him    to    put    the    purchaser    on 
guard  and  is  conclusively  estopped  to  dis- 
pute   the    title    acquired    under    such    sale. 
Kirk  v.    Hamilton.   102   U.   S.   68,   79,   26   L- 
Ed.  79. 

Improvements  of  small  value — De  mini- 
mis non  curat  lex. — The  plaintiff  had  been 
contesting    for    lands    in    the    land    depart- 
ment   for    a    series    of   years.      Some    time 
after  the  final  decision  therein  the  defend- 
ant entered  upon  the  land  and  commenced 
making     improvements,     and     in     making 
such     improvements     expends     the    paltry 
sum    of   $200.      The    plaintiff   failed    to    file 
a  complaint   in   ejectment   for  two  months 
and   a   half   after  the   decision   of  the   land 
department,  and  perhaps,  nearly  that  time 
-after  the   defendant  had   entered  into   pos 
session.      It    was    held    that    the    claim    of 
estoppel  cannot  be  maintained.     "The  de- 
fendant had  no  reason  to  believe  that  the 
plaintiff   had    abandoned    its    claim    to    the- 
land.      Both    the    time    of    plaintiff's    delay 
and   the   amount   of   his   expenditures   sug- 
gest   the    rule    de    minimis    non    curat    lex. 
The    title   of   $8,800   worth    of   land   is    not 
lost  in   such   a   way."     Wisconsin   Cent.   R. 
Co.    v.    Forsythe,    159    U.    S.    46,    61,    40    L. 
Ed.   71. 

91.  Steel  v.  Smelting  Co.,  106  U.  S.  447. 
456.   27    L.    Ed.   226.  . 

The  acquiescence  of  the  owner  in  the 
adverse  possession  of  a  person  whom  he 
saw  engaged  in  making  valuable  improve- 
ments on  the  property,  is  little  short  of  a 
fraud.  Green  v.  Biddle,  8  Wheat.  1,  77, 
5  L.  Ed.  547. 

92.  Brant    v.  Virginia   Coal,  etc.,   Co., 

U    S.  326,  23   L.   Ed.  927;   Henshaw  v.  Bis- 
sell.   18   Wall.    255.  21    L.   Ed.    835;    Steel 
Smelting    Co.,    106    U.    S.    447,    456,    27    L- 

Ed    226. 

93.  Steel  v.  Smelting  Co.,  106  U.  S. 
447,    456,    27    L.    Ed.    226,    citing    Brant    v. 
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bb.  Inducing  Belief  That  Compensation  Will  Be  Accepted —  (aa)  In  General. 
—If  one,  aware  of  the  situation,  believes  he  has  certain  legal  rights,  and  de- 
sires to  insist  upon  them,  he  should  do  so  promptly.  If  by  his  declarations  or 
conduct  he  leads  the  other  party  to  believe  that  he  does  not  propose  to 
rest  upon  such  rights  but  is  willing  to  waive  them  for  a  just  compensa 
;ion,  and  the  other  party  proceeds  to  great  expense  in  the  expectation  that  pay- 
ment of  a  fair  compensation  will  be  accepted  and  the  right  waived,  a  court  of 
equity  may  properly  refuse  to  enforce  those  rights,  and,  in  the  absence  of  an 
agreement  for  compensation,  compel  him  to  submit  the  determination  of  the 
amount  thereof  to  an  impartial  tribunal.94 

(bb)  Public  Works — aaa.  In  General. — This  doctrine  is  especially  applicable 
if  it  is  in  respect  to  a  matter  which  will  largely  affect  the  public  convenience  and 
welfare.95 

bbb.  By  Railroads. — It  is  a  legal  rule  that  if  a  landowner,  knowing  that  a 
railroad  company  has  entered  upon  his  land,  and  is  engaged  in  constructing  its 
road  without  having  complied  with  the  statute  requiring  either  payment  bv 
agreement  or  proceedings  to  condemn,  remains  inactive  and  permits  them  to  °-'o 
on   and  expend  large  sums  in  the  work,  he  will   be  estopped   from   maintaining 


Virginia  Coal,  etc.,  Co.,  93  U.  S.  326,  23 
L.  Ed.  927,  and  Henshaw  v.  Bissell,  18 
Wall.     255,  21  L.  Ed.  835. 

94.  New  York  City  v.  Pine,  185  U.  S. 
93,   103,  46   L-   Ed.   820. 

95.  New  York  City  v.  Pine,  185  U.  S. 
93,  103,  46  L-  Ed.  820. 

The  requirement  of  diligence,  and  the 
loss  of  the  right  to  invoke  the  arm  of  a 
court  of  equity  in  case  of  laches,  is  par- 
ticularly applicable  where  the  subject  mat- 
ter of  the  controversy  is  a  public  work. 
In  a  case  of  this  nature,  where  a  public 
expenditure  has  been  made,  or  a  public 
work  undertaken,  and  where  one,  having 
full  opportunity  to  prevent  its  accomplish- 
ment, has  stood  by  and  seen  the  public 
work  proceed,  a  court  of  equity  will  more 
readily  consider  laches.  The  equitable 
doctrine  in  this  regard  is  somewhat  anal- 
ogous to  the  legal  rule  applied  where  a. 
land  owner  permits  a  railroad  to  con- 
struct its  road  although  he  has  not  been 
compensated.  Penn.  Mut.  Life  Ins.  Co. 
v.  Austin,  168  U.  S.  685,  698,  42  L-  Ed. 
626.  See  post,  "By  Railroads,"  IV,  E, 
5,   a.    (2),    (b),   bb,    (bb),   bbb. 

"These  views  do  not  justify  the  con- 
clusion that  a  court  of  equity  assumes  a 
general  right  to  ignore  or  supersede 
statutory  provisions  for  the  ascertainment 
of  the  amount  of  compensation  in  cases  of 
condemnation.  They  simply  mean  that  a 
failure  to  pursue  statutory  remedies  is  not 
always  fatal  to  the  rights  of  a  party  in 
possession,  and  that  sometimes  if  full  and 
adequate  compensation  is  made  to  the 
plaintiff  the  possession  of  the  defendant 
will  nnt  be  disturbed."  New  York  City 
v.   Pine,  185   U.   S.  93,   103,   46   L.   Ed.   820. 

Invasion  of  easement  or  other  incor- 
poreal right. — Tt  is  true  the  cases  are 
mainly  those  of  actual  physical  posses- 
sion by  railroad  companies  of  real  estate 
belonging  to  other  parties,  but  the  same 
doctrine  applies  when  there  is  only  an 
invasion  of  some  easement  or  other  in- 
corporeal   right,   and   its   preservation   can 


alone  be  secured  in  a  court  of  equity. 
The  action  of  the  court  does  not  depend 
upon  the  character  of  the  property  or 
right  involved  but  upon  the  conduct  of 
the  plaintiff  in  respect  to  his  claim.  New 
York  City  v.  Pine,  185  U.  S.  93,  103,  46 
L-    Ed.   820. 

Instances. — A  city,  for  nearly  thirty 
years,  allowed  a  water  company  to  divert 
from  a  stream  a  quantity  of  water  greatly 
in  excess  of  that  specified  in  a  contract 
between  them;  and  to  expend  vast  sums 
of  money  upon  the  faith  of  a  continuance 
of  the  right  to  take  said  water.  it  was 
held  that  the  consent  of  the  city  to  the 
taking  of  the  larger  quantity,  once  given, 
cannot  be  withdrawn  during  the  life  of 
the  contract,  for  the  reason  that  large 
expenditures  have  been  made  by  the  water 
company  in  reliance  upon  such  consent. 
Los  Angeles  v.  Los  Angeles  City  Water 
Co..   177   U.    S.    558,   583,   44    L    Ed.   886. 

"Again,  Penn.  Mut.  Life  Ins.  Co.  v. 
Austin,  168  U.  S.  685,  42  L  Ed.  626.  was 
a  suit  to  perpetually  restrain  the  city  of 
Austin  from  completing  a  system  of 
waterworks,  and  from  levying  on  the 
property  of  the  Austin  Water,  Light  and 
Power  Company  any  taxes  to  pay  there- 
for, and  it  was  held  that  by  reason  of 
the  delay  in  pressing  their  claim,  the 
plaintiffs  were  not  entitled  to  the  relief, 
and  many  authorities  were  cited  in  the 
opinion  in  support  thereof."  New  York 
City  V.  Pine.  185  U.  S.  93.  100,  46  L  Ed. 
820. 

Work  done  by  government. — It  did  not 
appear  that  the  plaintiff  took  any  action 
to  stop  work  done  by  the  government, 
or  protected  againsl  it.  The  work  do 
resulted  in  the  destruction  of  a  valuable 
plantation  belonging  to  them.  It  was 
held  that  their  inaction  and  silence  amount 
to  an  acquiescence-  an  assent  to  the  ap- 
propriation by  tin-  government.  United 
Stat  Lynah,   188   U.   S.   445,    167,    II    I.. 
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either  trespass  or  ejectment  for  the  entry,  and  will  be  regarded  as  having  ac- 
quiesced therein,  and  be  restricted  to  a  suit  for  damages. 90 

Subsequent  Vendee. — Where  a  railroad  company,  having  the  power  of 
eminent  domain,  has  entered  into  actual  possession  of  land  necessary  for  its 
corporate  purposes,  whether  with  or  without  the  consent  of  the  owner  of  such 
lands,  a  subsequent  vendee  of  the  latter  takes  the  land  subject  to  the  burthen  of 
the  railroad,  and  the  right  to  paymen*  from  the  railroad  company,  if  it  entered 
by  virtue  of  an  agreement  to  pay,  Oi  to  damages,  if  the  entry  was  unauthorized, 
belongs  to  the  owner  at  the  time  the  railroad  company  took  possession.07 

cc.  Inducing  Belief  That  Property  Dedicated  for  Railroad  Purposes. — A  land 
owner  who  permits  a  railroad  company  to  erect  improvements  on  land  which  he 
has  led  it  to  believe  was  dedicate^  fo  that  purpose  is  estopped  from  afterwards 
asserting  his   title.98 

(3)  Allowing  Party  to  Obtain  Credit  upon  Property — fa)  /;;  General. — If 
the  owner  of  property  knowingly  stands  by  and  allows  another  to  represent 
himself  as  owner  and  thus  obtain  credit  upon  the  property,  he  will  be  bound  by 
the  contract.99 


96.  New  York  City  v.  Pine,  185  U.  .S. 
93,  99,  46  L.  Ed.  820;  Roberts  v.  Northern 
Pac.  R.  Co.,  158  U.  S.  1,  11,  39  L.  Ed. 
873;  Northern  Pac.  R.  Co.  v.  Smith,  171 
U.  S.  260,  43  L-  Ed.  157;  United  States  v. 
Lynah,  188  U.  S.  445,  467,  47  L.  Ed.  539; 
Penn.  Mut.  Life  Ins.  Co.  v.  Austin,  168  U. 
S.   685,   698,  42  L.   Ed.   626. 

"While   no   man  can  be  deprived   of  his 
property,  even  in  the  exercise  of  the  right 
of    eminent    domain,    unless    he    is    com- 
pensatH    therefor,    yet    that    the    property 
holder,  if  cognizant  of  the   facts,  may,  by 
permitting    a    railroad    company,    without 
objection,  to  t'ke  possession  of  land,  con- 
struct its  track,  and  operate  its  road,  pre- 
clude himself  from  a  remedy  by  an  action 
of  ejectment.     His  remedy  must  be  sought 
either    in    a    suit    in    equity,    or    in    a    pro- 
ding  under  the   statute,   if  one  be   pro- 
vided, regulating  the  appropriating  of  pri- 
vate     property     for     railroad     purposes." 
Northern  Pac.  R.  Co.  v.  Smith,  171  U.  S. 
271,  43  L.  Ed.  157. 
It  appeared,  by  the  findings  of  fact,  that 
m  the  time  of  making  the  said  survey 
by   Burrage   over   the   land   in   controversy 
the  28th  day  of  October.   1S86.  until  long 
er  the  completion   of  the  railroad,   side 
tracks,    and    depot    of    the    defendant,    the 
Coeur    D'Alene    Railway    and    Navigation 
Company,    upon    the    ground    in     contro- 
ersy,   neither   the   plaintiff,    nor   any   per- 
son  for  it,  ever  made  any  other  survey,  or 
did   any   other   act  upon   the    premises,   or 
took  any  possession  thereof."     It  was  held: 
While    it    may    be    that    such     a     finding, 
nding    alone,    would    not    make    out     a 
-e    of  estoppel,   of   which    the   defendant 
dd   avail   itself  in  an  action  of  law,  it  is 
entitled   to   consideration    when    the   court 
.  i  ed    to   adopt    a    construct  m    of    the 
Congress    which   would   enable   the 
intiff   company   to   take   and    enjoy   the 
!,t    of    way    enhanced    in    value    by    the 
improve  put  thereon  by  the  defend- 

ant.     Washington,    etc.,    R.    Co  eur 

.    L60  U.  S.  77,    mi.    10 
L    Ed.    346;    Washington,   etc.,    R.    Co. 


Coeur  D'Alene  R.,  etc.,  Co.,  160  U.  S.  101, 
40  L.  Ed.  355. 

97.  New  York  City  v.  Pine,  185  U.  S. 
93,  99,  46  L.  Ed.  820;  Roberts  V.  Northern 
Pac.  R.  Co.,  158  U.  S.  1,  39  L.   Ed.  873. 

"In  Roberts^.   Northern   Pac.  R.  Co.,  158 
U.    S.    1,   39    L.    Ed.    873,   it    appeared   that 
Douglas    County,    Wisconsin,    had    agreed 
with   the   Northern   Pacific   Railroad   Com- 
pany   to  deed  to  it  certain  lands,  held  by  the 
county   under  tax  titles,  in  consideration    of 
the    construction  by  the  company  of  its  rail- 
road   through    the   county.      The   company 
constructed  the  road  and  the  county  made 
the  deed.     Thereafter  the  validity  of  such 
deed  was  questioned,  and  the  county  made 
a   conveyance   of   the   lands   to   Roberts   et 
al.,      whereupon      the      railroad      company 
brought    suit    against    them    to    quiet    its 
title.      The    line    of    the    road    was    con- 
structed through  some  of  these  lands,  and 
Mr.  Justice  Shiras,  speakine  for  the  court, 
observed  (pp.  9,  10,  11):     'So  far  as  those 
portions    of    the    lands,    described    in    the 
bill   of  complaint,   consist   of   parcels   held 
and  used  by  the   railway  company  for  the 
necessary    and    useful    purposes    of    their 
road    as    a    public    highway,    it    is    obvious 
that  the  title  and  possession  thereof  can- 
not be   successfully  assailed  by  the  appel- 
lants.    The  latter  became  purchasers  long 
after    the    railroad    company    had    entered 
into    visible    and    notorious    possession    of 
these  portions   of  the  lands  and   had   con- 
structed the  roads,  wharves  and  other  im- 
provements   called    for    by    their    contract 
with  the  county.'  "  New  York  City  v.  Pine, 
185   U.   S.   93,   46    L.    Ed.   820. 

93.  It  would  be  a  gross  fraud  on  the 
part  of  a  person,  who  was  then  in  the  ser- 
vice of  the  railroad  company  as  an  engi- 
neer, to  stand  by  in  silence  and  see  the 
company  locate  and  erect  a  depot  on  land 
which  he  had  led  it  to  believe  was  dedi- 
cated for  that  purpose  and  afterwards 
erl  his  title,  Morgan  v.  Railroad  Co., 
96   V.  S.  716,  720,  '.'4  L.  Ed.  743. 

99.    Bank  v.  Lee,   13   Pet.   107,   1 19,  10  L. 
Ed    Bl. 

"If    A.    sells    and    conveys   his   slaves   or 


ESTOPPEL. 


(«>1 


How  far  the  principle  applies  in  a  case  of  the  wife  of  a  fraudulent 
vendor  standing  by,  was  not  decided.1      But  a  wife  who  was  only  passive  and 
silent,  in  regard  to  her  rights  generally,  although  she  may  have  had  knowl* 
that  her  husband  was  obtaining  credit  on  the   faith  of  her  property,  is  not  es- 
topped by  her  mere  silence.2 

(b)  Permitting  Mortgage.— An  owner  of  property  who  stands  by  and  per- 
mits a  third  party  to  mortgage  it  under  claim  of  title' without  disclosing  his  own 
title  to  the  mortgagee,  is  estopped  from  thereafter  asserting  his  title  against  such 


mortgagee.3 

lands,  and  then  produces  to  another  his 
previous  paper  title,  and  obtains  credit 
upon  the  goods  or  lands,  by  pledging  them 
for  money  loaned,  he  is  guilty  of  a  fraud; 
and  if  the  true  owner  stands  by,  and  does 
not  make  his  title  known,  he  will  be  bound 
to  make  good  the  contract;  on  the  prin- 
ciple that  he  who  holds  his  peace  when 
he  ought  to  have  spoken,  shall  not  be 
heard,  now  that  he  should  be  silent.  He 
is  deemed  in  equity  a  party  to  the  fraud." 
Bank  v.  Lee,  13  Pet.  107,  119,  10  L.  Ed. 
81. 

A.  executed  his  bond  and  a  mortgage 
as  collateral  security  for  debts  due  the 
mortgagee.  Afterwards  A.  authorized  the 
mortgagee  to  make  an  unconditional  as- 
signment of  the  mortgage  to  a  third  per- 
son as  security  for  debts  and  loans  to 
the  said  mortgagee.  It  was  held  that  A. 
is  estopped  to  deny  the  validity  of  the 
mortgage  in  the  hands  of  the  assignee 
as  security  for  such  other  debts  and  loan. 
Matthews  V.  Warner,  145  U.  S.  475,  36 
L.   Ed.  782. 

1.  Rank  v.  Lee,  13  Pet.  107,  119,  10 
L.  Ed.  81.  See  post,  "Femes  Covert," 
IV,  F,  2,  b,   (1). 

2.  Bank  v.  Lee,  13  Pet.  107,  119.  10 
L.   Ed.   81. 

P  P.  L.,  in  1809.  then  residing  in  Vir- 
ginia, for  a  valuable  consideration,  made 
a  conveyance,  in  trust  for  the  benefit  of 
his  wife,  of  certain  personal  property  and 
'laves,  which  deed  was  duly  recorded  ac- 
cording to  the  provisions  of  the  act  of 
the  legislature  of  Virginia;  the  property 
thus  conveyed  remained  in  the  posses- 
sion of  the  husband  and  wife,  while  they 
resided  in  Virginia;  and  in  1814,  R.  B. 
L.  removed  to  the  District  of  Columbia. 
with  his  wife  and  family,  and  brought 
with  him  the  slaves  and  property  so  con- 
veyed in  trust.  In  1817,  R.  B.  L.  bor- 
rowed a  sum  of  money  of  the  Bank  of 
the  United  States,  on  his  promissory 
note,  indorsed  by  one  of  the  trustees 
named  in  the  deed  of  trust  of  1809;  at 
the  time  the  loan  was  made,  R.  B.  L.  ex- 
ecuted a  deed  of  trust  of  eleven  slaves, 
and  among  them  were  the  slaves,  and 
the  household  furniture,  conveyed  by  tin- 
deed  of  L809,  to  secure  the  bank  for  the 
amount  of  the  loan.  In  1827,  R.  B.  L. 
died,  entirely  insolvent;  during  his  resi- 
dence in  Washington,  being  in  reduced 
circumstances,  he  sold  some  of  the  slaves 
conveyed  by  the  deed  of  ISO!),  for  the 
support  of  lu's  family;  without  objection 
5  U  S  Enc— 61 


by  his  wife  or  her  trustees.  In  1834, 
the  debt  to  the  bank  being  unpaid,  a  bill 
was  filed  against  Mrs.  E.  L.,  the  wife  of 
R.  B.  L.,  and  the  trustees,  in  order  to 
compel  the  surrender  of  the  remaining 
slaves,  and  the  household  furniture,  to 
the  trustees  for  the  bank,  for  the  sale 
of  the  same,  to  satisfy  the  debt  due  to 
the  bank.  Held,  that  the  deed  of  1809, 
vesting  the  property  in  Mrs.  L.'s  trus- 
'  tees,  was  effectual,  according  to  the  laws 
of  Virginia,  to  protect  the  title  thereto, 
against  the  subsequent  creditors,  or  pur- 
chasers from  R.  B.  L.;  and  that  the 
removal  of  R.  B.  L.  and  his  wife  into 
the  District  of  Columbia,  with  the  prop- 
erty conveyed  to  the  trustees  for  the  use 
of  Mrs.  L.,  did  not  affect  or  impair  the 
validity  of  the  deed  of  trust.  Bank  v. 
Lee,    13    Pet.    107,    10    L.    Ed.    81. 

The  court  said:  "We  are  asked  to 
deal  -with  the  conduct  of  a  wife,  living 
in  harmony  with  her  husband,  as  if  she 
was  a  third  person;  and  to  decree  against 
her,  because  she  did  not  expose  her  hus- 
band to  the  community  in  which  they 
lived,  and  especially  to  the  complainants, 
when  within  the  wife's  knowledge  he  was 
holding  out  her  property  as  his  own;  and 
using  it  as  his  own,  and  obtaining  credit 
upon  the  faith  that  he  was  the  true  and 
absolute  owner.  That  Richard  Bland  Lee 
did  deal  with  and  use  the  property  in 
controversy,  as  if  it  had  been  his  own, 
whilst  he  resided  in  this  city;  and  that 
the  community  did  believe  him  the  true 
owner,  and  give  him  credit  on  the  faith 
of  the  property,  is,  no  doubt,  true;  and 
dt  is  very  probable  that  Mrs.  Lee  knew 
the  fact,  but  continued  passive  and  silent 
on  the  subject.  *  *  *  How  far  the 
principle  applies  in  a  case  of  the  wife  of 
a  fraudulent  vendor  standing  by.  we  are 
not  called  to  to  decide;  and  wish  to  be  un- 
derstood as  not  deciding.  Mrs.  Lee's  is 
not  that  case;  to  say  the  most,  she  was 
only  passive  and  silent,  in  regard  to  her 
rights  generally;  although  she  may  have 
had  knowledge  that  Mr.  Lee  was  obtain- 
ing credit  on  the  faith  of  her  property; 
and  the  question  is.  was  it  her  duty  to 
have  acted  otherwise?  \11  we  need  say 
is,  that  a  court  of  chancery  cannot  hold 
Mrs.  Lee  responsible,  because  of  her  si- 
lence." Bank  v.  Lee,  13  Pet.  L07,  lis.  10 
L.   Ed.  81. 

3.  Allowing  execution  of  deed  of  trust. 
— Where    one    having    a    contract     for    the 

conveyance    of    lands,    which    a    conn    of 
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Where  a  party,  being  about  to  loan  money  on  real  estate,  applies  to 
one  who  holds  a  prior  mortgage,  to  ascertain  whether  he  has  an  encumbrance 
on  it  and  discloses  that  he  is  about  lending  money  on  the  estate,  he  will  be  pre- 
ferred to  the  first  mortgagee,  should  the  latter  deny  his  having  a  mortgage,  or 
assert  that  it  is  satisfied.4  In  all  the  cases  which  have  been  decided  on  this  prin- 
ciple, the  fraud,  for  such  it  is  supposed  to  be,  has  been  practiced  by  a  party  who 
has  himself  an  interest  in  the  subject  matter  of  inquiry,  who  cannot  well  be  mis- 
taken, and  whose  conduct,  therefore,  ought  to  be  conclusive  on  him,  when  the 
rights  of  third  persons  come  in  question.5 

Agents. — But  this  rule  has  not  been  extended  so  as  to  affect  the  interest  of 
principals,  and  particularly  of  the  public,  in  consequence  of  similar  mistakes 
(misstatements)  made  by  an  agent,  nor  is  it  reasonable  that  such  extension 
should  take  place,  unless  it  most  manifestly  appear  that  the  agent  was  acting 
within  the  scope  of  his  authority,  and  was  empowered,  in  his  capacity  of  agent, 
to  make  the  declaration  or  representation  which  is  relied  on  as  the  ground  of 
estoppel.6 

b.     Personalty. — The   owner   of   personal   property    or  choses    in    action,    wh< 
knowingly  looks  on  and  suffers  another  to  purchase  the  same,  without  making 
known  his  own  claim,  is  estopped  from  tbereafter  asserting  his  right  against  sucl 
purchaser.7 


equity  will  specifically  enforce,  permitted 
the  other  party  to  execute  a  deed  of 
trust  of  the  lands  to  a  trustee  to  secure 
certain  indebtedness,  with  a  power  to  sell 
them,  if  necessary,  for  the  payment  of 
such  indebtedness,  held,  that  he  had 
waived  his  right  to  the  conveyance,  or, 
at  least,  had  subordinated  it  to  the  in- 
terest of  the  trustee  and  the  purchasers 
under  him.  Although  the  vendee  upon 
his  purchase  had  agreed  to  convey  back 
to  the  vendor  the  estate,  he  at  once  trans- 
ferred the  whole  property  to  a  trustee  to 
secure  the  purchase  money.  To  this 
transfer  the  vendor  made  no  objection, 
either  to  the  form  of  the  deed  of  trust 
or  to  its  contents.  Executed  as  it  was 
for  his  security,  it  will  be  presumed  to 
have  been  executed  with  his  knowledge. 
If  he  had  any  objection  to  the  use  made 
of  the  property,  it  was  his  duty  to  de- 
clare it  at  the  time.  Silence,  then  was 
acquiescence.  Preston  v.  Preston,  95  U. 
S.  200,  202,  24   L.  Ed.   494. 

4.  Party  whe  denies  his  having  mort- 
gage.— Lee  v.  Monroe,  7  Cranch  366,  368, 
3    L.   Ed.   373. 

"It  seems  agreeable  to  the  dictates  of 
reason  and  good  conscience,  that  his 
claim  should  be  postponed  to  that  of  a 
person  whose  confidence  was  inspired  by 
the  misrepresentation  of  one,  who  was 
acting  for  himself,  and  every  way  com- 
petent to  inform  him  of  the  truth."  Lee 
V.  Monroe,  7  Cranch  366,  367,  3  L.  Ed.  373. 

5.  Let  :.  Monroe,  7  Cranch  366,  367, 
3    L.    Ed.    373 

6.  Agents. — Lee  v.  Monroe,  7  Cranch 
306,  36S,  3  L.  Ed.  ::73.  See.  also,  White- 
sides  v.  United  States.  93  U.  S.  2  17,  257, 
23  I.  Ed.  882-  Hawkins  v.  United  States. 
96  U.  S.  689,  691,  692,  24  L.  Ed.  607.  See 
the  title   PRINCIPAL   AND   AGENT. 

M.  being  indebted  to  L.  offered  pay- 
ment in  certain   lots   in   the  city  of  Wash- 


ington, the  title  whereof  was  in  the  com- 
missioners of  the  city.  M.  having  paid 
money  in  advance  to  the  commissioners 
supposed  he  was  entitled  to  demand  a 
conveyance  of  the  lots  in  question.  L. 
applied  to  the  commissioners  to  know 
whether  the}'  would  convey  the  lets  to 
him  upon  the  order  of  M.  This  they 
promised  to  do  and  made  an  entry  ot 
it  in  their  journal.  L.  then  agreed  to  re- 
ceive the  lots  in  payment  upon  receipt  of 
M.'s  order  to  convey  to  him  and  gave  up 
to  M.  his  notes  which  were  the  evidence 
of  the  debt.  The  commissioners  refused 
to  convey  the  lots  unless  L.  would  pay 
the  balance  of  the  purchase  money  due 
thereon  from  M.  It  was  held  that  the 
United  States  are  not  estopped  by 
the  declarations  of  the  commissioners, 
founded  upon  a  mistake  of  fact,  from  en- 
forcing a  judgment  against  L.  for  the 
balance  of  the  purchase  money  which  the 
commissioners  had  obtained  against  him 
for  the  use  of  the  United  States.  Lee  v. 
Monroe,   7    Cranch   366,   3    L.    Ed.    373. 

7.  Indcrser  of  note. — An  indorser,  while 
on  the  witness  stand,  was  informed  ot 
the  transfer  of  the  note  in  question,  and 
of  proceedings  to  collect  it,  and  failed  to 
assert  any  claim  to  it.  It  was  held  that 
he  is  estopped  from  thereafter  claiming 
the  proceeds  of  the  note.  Swift  v. 
Smath,   102   U.  S.  442,  26  L.   Ed.    193. 

A  bank  inducing  purchase  of  its  stock 
by  assurances  which  are  equivalent  to  a 
declaration  that  it  had  no  adverse  claim 
thereon  is  estopped  to  assert  a  lien 
thereon,  lost  by  its  own  laches,  the  en- 
forcement of  which  would  operate  as  a 
fraud  on  the  purchasers.  National  Bank 
V.  Watson  Town  Bank,  L05  U.  S.  217, 
223,   26    L.    Ed.    1039. 

A  pledgor  of  bonds  indorsed  them  as 
payable  to  bearer  and  delivered  them  to 
an    agent    of   the   pledgee    for    sale.      After 


ESTOPPEL. 


963 


c.  Trust  Estates.— A  cestui  que  trust  may  be  estopped  from  setting  up  the 
trust  by   failure  to  assert   his  title  or  right.8 

6.  Disclaimer  of  Title  or  Right.— Where  an  owner  stands  by  and  sees  an- 
other acting  to  his  injury,  and  declares  that  he  has  no  claim,  equity  will  not 
permit  him  afterwards  to  assert  his  title  to  the  injury  of  the  person  he  has  thus 
misled.9  An  estoppel  in  pais  to  assert  title  to  real  estate  may  be  created  by 
letter  disclaiming  all  intention  to  claim  the  same.10 

7.  Dedication.— Where  gifts  are  once  made  to  the  public  by  abandonment, 
surrender  or  dedications,  they  become  absolute  and  the  donor  is  estopped  from' 
afterwards  denying  the  right  of  the  public.11  Thus  if  a  man  dedicate  a  way  or 
other  easement  to  the  public,  it  is  supposed  to  carry  with  it  a  permanent  right  of 
user.12 

Dedication  of  Invention. — See  the  title  Patents. 

8.  Recognition  of  Claim,  Right  or  Title— a.  //;  General— Participators 
in  a  transaction  or  course  of  dealing,  who  recognizes  the  title,  claim  or  right  of 
one  party  or  the  other  to  the  property  involved  in  the  transaction,  as  one  of  the 
basic  facts  on  which  such  transaction  proceeds,  are  estopped  to  deny  that  such 
party  had  such  title,  claim  or  right  to  the  property  in  question.'- 


the  bonds  had  been  transferred  under 
valid  sales  to  numerous  innocent  pur- 
chasers for  value,  the  pledgor  attempted 
to  assert  a  right  to  the  bonds  under  a 
former  sale  by  the  agent  of  the  pledgee, 
the  pledgor  having  objected  to  such  for- 
mer sale  as  fraudulent.  It  was  held  that 
such  pledgor  cannot  claim  any  right  un- 
der such  former  sale  as  against  a  bona 
fide  purchaser  from  the  agent  of  the 
pledgee.  Lacombe  v.  Forstall's  Sons,  123 
U.    S.   562,   31    L.   Ed.   255. 

Slaves.— See  ante,  "To  Real  Estate,"  IV, 
E,  5,  a. 

8.  Parol  trust  in  favor  of  daughter. — 
A  father  executed  an  instrument  by  which 
he  leased  a  tract  of  land  to  his  daughter 
for  her  life,  and  which  acknowledged 
that  the  sole  legal  and  equitable  title  and 
right  of  property  in  and  to  the  land  were 
in  the  father.  Five  months  afterwards 
the  daughter  and  her  husband  acknowl- 
edged the  execution  of  the  lease  and 
placed  it  on  record  in  the  proper  office. 
The  father  subsequently  made  a  will  de- 
vising the  land  to  her  for  life,  and  to  a 
grandson  in  fee  after  her  death.  She  held 
as  tenant  for  life  under  the  deed  for  22 
years,  and  also  under  her  father's  will 
for  10  years  when  she  brought  suit  in 
equity  against  the  grandson  to  cancel  the 
lease  and  set  aside  the  devise  to  the 
grandson  on  the  ground  that  her  father 
held  the  land  under  a  parol  trust  for  her 
benefit,  and  that  her  signature  to  the 
lease  was  obtained  by  duress.  It  was 
held  that  she  is  estopped  from  setting 
up  the  parol  trust.  Laughlin  v.  Mitchell, 
121    U.  S.  411,  420,  30  L.  Ed.  987. 

9.  Morgan  v.  Railroad  Co.,  96  U.  S. 
716.    720,    24    L.    Ed.    74.;. 

10.  Dickerson  v.  Colgrove,  100  U.  S. 
57S,    25    L.    Ed.    618. 

A.,  the  owner  in  fee  of  lands  in  Mich- 
igan, died  in  February,  1853,  leaving  his 
two  children  B.  and  C.  his  only  heirs 
at  law.  On  March  3,  C.  and  her  husband 
conveyed   the    lands   by   warranty   deed    to 


D.,  who  put  it  upon  record  March  6.  :  54, 
and  entered  into  possession  of  them  April 
1  of  that  year.  D.  learning  of  the  exist- 
ence of  B.,  and  that  he  lived  in  Califor- 
nia, wrote  to  him,  inquiring  whether  he 
made  any  claim  to  the  premises.  On 
April  1.  1856,  the  latter  addressed  from 
California  to  his  sister  C,  in  Michigan, 
a    letter,    wherein    he    said,    "You    can    tell 

D.  for  me  he  need  not  fear  any  thing 
from  me.  *  *  *  You  can  claim  all 
there.  This  letter  will  be  enough  for 
him.  I  intended  to  give  you  and  yours 
all  my  property  there,  and  more  if  you 
need  it."  The  contents  of  that  letter  be- 
coming known  to  D.,  he,  for  a  valuable 
consideration  and  by  deeds  with  covenants 
of  warranty,  conveyed  in   fee  the  lands  to 

E.  and  others,  who  thereunder  have  ever 
since  occupied  and  improved  them.  July 
9,  1865,  B.  conveyed  the  undivided  hah. 
of  them  by  quitclaim  deed  to  F.,  who, 
March  6,  1873,  brought  ejectment.  Held: 
1.  That  B.'s  letter  of  April  1,  1856.  op- 
erates as  an  estoppel  in  pais  which  pre- 
cludes him  from  setting  up  a  claim  to 
them,  and  is  an  available  defense  to  the 
action.  2.  That  F.  was  not  a  bona  fide 
purchaser,  and  that  whatever  title  he  ac- 
quired was  subject  to  the  legal  and  equi- 
table rights  of  D.  and  those  claiming 
under  the  latter.  Dickerson  v.  Colgrove, 
100     U.     S.    578,    25    L.     Ed.    618 

11.  Pennock  -•.  Dialogue.  2  Pet.  1,  16, 
7  L.  Ed.  327;  Gill  v.  United  States.  160 
U.  S.  426.  430.  48  L.  Ed.  480.  See  the 
title   DEDICATION',  ante,   p.   235. 

12.  Pennock  v.  Dialogue,  2  Pel  l.  16, 
7    L.    Ed.   327. 

13.  McMickrn  v.  Perm.  IS  How.  507, 
15    L.    Ed.    .".<)! 

A  lender  of  a  sum  of  money  to  a  vendee 
to  complete  an  illegal  purchase  of  land, 
who  take-  a  conveyance  of  the  property 
to  secure   the   repayment    o\  lvan.ee, 

is  estopped  from  contesting  the  borrow- 
er's title;  and  is  ;il>"  estopped  to  "t>iect 
that    there    was    illegality    in    the    contract 
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b.  Persons  Obtaining  Possession  of  Real  Estate — (1)  In  General. — Where 
one  man  obtains  possession  of  real  estate  belonging  to  another,  by  a  recognition 
•of  his  title,  the  former  is  estopped  to  deny  the  title  of  the  latter.14 

One  who  holds  possession  of  real  estate  as  manager  for  or  under  an- 
other cannot  dispute  that  other's  title.  The  estoppel  is  like  to  that  which 
arises  in  the  case  of  landlord  and  tenant,  and  comes  within  the  scope  of  the  gen- 
eral rule  that  an  agent  in  possession  cannot  deny  the  title  of  his  principal.15 

(2)  Grantor  and  Grantee — (a)  In  General. — An  estoppel  in  pais  or  an  equi- 
table estoppel  can  arise  as  between  grantor  and  grantee  only  where  from  the  rela- 
tion of  the  parties  there  is  implied  in  the  acceptance  of  possession  under  the  deed 
an  obligation  to  restore  the  possession  on  the  happening  of  certain  events,  or  to 
hold  the  property  for  the  grantor's  benefit  or  persons  designated  by  him.10  Such 
as  exists  from  the  relation  of  landlord  and  tenant,17  of  mortgagor  and  mort- 
gagee,18 or  the  creator  of  a  trust  and  the  trustees,19  and  generally,  to  all  cases 
where  one  man  obtains  possession  of  real  estate  belonging  to  another,  by  a 
recognition   of   his   title.20 

of  purchase,  or  to  appropriate  to  himself 
the  fruit  of  that  contract  by  retaining  the 
property  which  had  been  conveyed  to  him 
as  security  for  the  loan.  McMicken  v. 
Perin.    18  "How.    507,    510,    15    L-    Ed.    504. 

Vendee  to  deny  title  of  consignee. — A 
vendee  of  goods  accepted  them  after  hav- 
ing entered  them  in  the  custom  house  in 
the  name  of  a  consignee  who  had  ad- 
vanced the  money  for  their  purchase,  upon 
a  commission  from  the  original  con- 
tractor. It  was  held  that  such  vendee  is 
estopped  from  treating  a  consignee  as 
other  than  owner.  He  abandoned  so  far 
as  the  consignee  was  concerned,  his  re- 
lation with  the  original  contractors,  and 
his  claim  for  damages,  and  cannot  after- 
wards alter  the  position  of  the  consignee 
to  his  detriment.  Atlantic  Phosphate  Co. 
7'.  Grafflin,  114  U.  S.  492,  499,  29  L.  Ed. 
221. 

Person  dealing  with  a  patentee. — See 
the  title  PATENTS. 

14.  Willison  v.  Watkins,  3  Pet.  43,  7 
L.    Ed.    596. 

15.  Seymour  v.  Slide,  etc..  Gold  Mines, 
153    U.    S.   523,   525,   38    L.    Ed.   807. 

16.  Grantor  and  grantee. — Robertson  v. 
Pickrell,  109  U.  S.  608,  614,  27  L.  Ed.   1049. 

"It  may  be  said  in  general  that  the 
doctrine  of  estoppel  exists  only  where 
there  is  an  obligation  to  restore  the  pos- 
session of  the  land,  upon  certain  contin- 
gencies, such,  for  instance,  as  exist  be- 
tween landlord  and  tenant,  or  mortgagor 
and  mortgagee.  In  such  cases  the  occu- 
pant is  considered  to  have  pledged  his 
faith  to  return  the  possession  of  the  land 
which  he  occupies,  and  will  not  be  per- 
mitted to  do  anything  to  impair  the  title 
of  him  t'niin  whom  he  has  received  it.  3 
Wash.  Real  Property,  98."  Bybee  v.  Or- 
egon, etc..  R  Co.,  139  U.  S.  663.  684,  :;:, 
L.    Ed.    305. 

A.  purchased  a  tract  of  land  from  S. 
After  he  had  partially  performed  his  con- 
tract he  ascertained  the  existence  of  an 
outstanding  claim  in  favor  of  B.  and 
rather  than  litigate  with  him  the  validity 
cf  that  claim  purchased  it   taking  und<  r  a 


quitclaim  deed.  B.'s  claim  arose  from  a 
prior  attempted  assignment  to  him  from 
S.  It  was  held,  that  A.'s  purchase  of  the 
quitclaim  was  not  an  admission  that  B. 
had  a  valid  claim  to  the  extent  of  the 
attempted  assignment  from  S.  to  him. 
Burck  v.  Taylor,  152  U.  S.  634,  655,  38 
L.    Ed.    578. 

Owner  of  fee  accepting  deed  from  life 
tenant. — Acceptance  of  a  deed  from  the 
owners  of  a  life  estate  is  not  an  abandon 
ment  by  the  grantees  of  their  title  in  fee, 
acquired  by  occupancy  under  claim  of 
title.  Gregg  v.  Sayre,  8  Pet.  244,  252,  8 
L.    Ed.    932. 

17.  Willison  v.  Watkins.  3  Pet.  43,  7 
L.  Ed.  596;  Bybee  v.  Oregon,  etc.,  R.  Co., 
139  U.  S.  663,  684,  35  L.  Ed.  305;  Walden 
v.  Bodley,  14  Pet.  156,  10  L.  Ed.  398; 
Lucas  v.  Brooks,  18  Wall.  436,  21  L.  Ed. 
779;  Rector  v.  Gibbon,  111  U.  S.  276. 
284,  28  L.  Ed.  427.  See  the  title  LAND- 
LORD AND  TENANT. 

18.  Willison  v.  Watkins,  3  Pet.  43,  7 
L.  Ed.  596;  Bybee  v.  Oregon,  etc..  R.  Co., 
139    U.    S.    663,    684,   35    L.  'Ed.   305. 

19;  Willison  v.  Watkins,  3  Pet.  43,  7 
L.  Ed.  596;  Bacon  v.  Robertson,  18  How. 
480,  488,  15  L.  Ed.  499;  Walden  v.  Bod- 
lev,  14  Pet.  156,  10  L.  Ed.  398.  See  the 
title    TRUSTS    AND   TRUSTEES. 

A  trustee  appointed  to  liquidate  the  af- 
fairs cf  a  corporation  is  estopped  from 
denying  the  title  of  the  stockholders  to 
a  distribution.  Bacon  v.  Robertson,  18 
How.   480,  488,   15    L.  Ed.   499. 

Where  a  trustee  of  a  dissolved  corpo 
ration  confesses  by  his  demurrer  to  a 
stockholders'  bill  for  distribution,  that  he 
lias  received  money,  stocks,  evidences  of 
debt,  lands,  and  personal  property  which 
he  refuses  to  distribute,  he  is  estopped 
from  making  the  defense  of  want  of  title 
in  the  stockholders.  His  title  is  in 
subordination  to  theirs,  and  his  duties  are 
to  maintain  their  rights  and  to  consult 
their  advantage.  Bacon  7'.  Robertson,  18 
How.    iso,   188,   15   L  Ed.  499. 

20.  Willison  v.  Watkins,  3  Pet.  4::,  7  L. 
Ed.    596. 
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(b)  Grantee  under  Absolute  Conveyance. — As  a  general  principle  a  grantee 
in  a  deed  of  conveyance  is  not  estopped  to  deny  the  title  of  his  grantor.21  The 
doctrine  of  estoppel  in  pais  cannot  be  asserted  to  preclude  the  grantee  in  an  ab- 
solute conveyance  without  recital  or  covenant,22  whether  it  be  of  the  fee,23  or  of 
an   estate   for  life,24    from  denying  his  grantor's  title   and  acquiring  a  superior 


21.  Bybee  v.  Oregon,  etc.,  R.  Co.,  139 
U.  S.  663,  681,  35  L.  Ed.  305;  St.  John  v. 
Chew,  12  Wheat.  153,  168,  6  L.  Ed.  583; 
Blight  v.  Rochester,  7  Wheat.  535,  5  L. 
Ed.  516;  Merryman  v.  Bourne,  9  Wall. 
592,  600,  19  L.  Ed.  683;  Boone  V.  Chiles, 
10    Pet.    177,    252,    9    L.    Ed.    3S3. 

A  purchaser  who  has  obtained  a  con- 
veyance, holds  adversely  to  the  vendor, 
and  may  controvert  his  title.  Walden  v. 
Bodley,  14  Pet.  156,  10  L.  Ed.  398. 

C.  claimed  part  of  the  entry  of  W.  as 
purchaser  under  K.,  the  locator,  and  sold 
to  A.  and  others;  but  as  C.'s  title  was  not 
sustained,  the  purchasers  under  him  be- 
came interested  in  the  entries  of  B.  and 
others  and  received  conveyances  from 
them.  It  was  held,  that  the  purchasers 
from  C.  were  not  estopped  from  setting 
up  a  title  adverse  to  that  of  W.  Walden 
V.    Bodley,    14    Pet.    156,    10    L.    Ed.    398. 

A  county  is  not  estopped  from  as- 
senting that  a  grant  of  a  tract  of  land  by 
patent  was  of  the  fee  and  not  upon  a 
condition,  by  the  fact  that  it  had  accepted 
a  deed  for  a  reversion  in  such  tract. 
Stuart  v.  Easton,  170  U.  S.  383,  391,  42 
L.    Ed.    1078. 

W.  had  recovered  in  ejectment,  upon  an 
adverse  title,  against  some  of  the  parties 
in  possession  of  the  premises  holding 
under  one  F.;  and  he  threatened  suit 
against  the  others,  who  to  avoid  expensive 
litigation  acknowledged  the  title  of  W., 
and  took  leases  from  him,  and  at  the  ex- 
piration of  the  leases  surrendered  the  pos- 
session to  him.  This  possession  is  found 
to  have  been  fairly  and  honestly  acquired, 
without  force,  fraud,  or  surprise:  Held, 
that  if  the  holding  of  the  parties  under 
F.  was  that  of  tenants,  the  relation  of 
landlord  and  tenant  between  them  was 
thus  extinguished;  but  if  the  holding  by 
them  was  as  grantees  in  fee,  they  were  not 
estopped  from  denying  F.'s  title.  Merry- 
man  v.  Bourne,  9"  Wall.  592,  19  L.  Ed. 
683. 

Grantee  misapprehending  legal  rights. 
— A  grantee  who  enters  into  a  deed  under 
a  misapprehension  of  his  legal  rights  is 
not  estopped  from  asserting  a  superior 
title.  Bybee  v.  Oregon,  etc.,  R.  Co.,  139 
U.    S.    663,    35    L.    Ed.    305. 

Alienage  of  grantor. — A  grantee  may 
show  that  the  person  from  whom  he 
derived  title  was  an  alien,  and,  under 
the  law  then  existing,  incapable  of 
transmitting  by  inheritance  the  title  to 
lands  in  this  country.  Blight  v.  Rochester, 
7  Wheat.  535,  5  L.  Ed.  516;  Bybee  v. 
Oregon,  etc.,  R.  Co.,  139  U.  S.  663,  682, 
35    L.    Ed.   305. 

Grantee  subsequently  accepting  mort- 
gage  from   his   grantor.— Where   one   hav- 


ing a  title  to  two  lots  purchased  from  the 
state,  but  for  which  lie  has  as  yet  no 
patent,  makes  a  deed  of  them,  in  form 
absolute,  to  another,  and  then  subse- 
quently twice  mortgages  them,  with  a 
third  lot,  which  he  owns,  to  that  other, 
the  grantee  of  that  other  is  not  estopped 
by  his  grantor's  acceptance  of  the  mort- 
gages of  the  three  lots,  to  assert  owner- 
ship, under  the  deed  in  form  abs  'lute,  of 
the  two.  Grosholz  v.  Newman.  21  Wall 
4S1.    22    L.    Ed.    471. 

22.  Robertson  v.  Pickrell,  109  U  S. 
60S,   616,   27    L.    Ed.    1049. 

23.  Robertson  v.  Pickrell,  109  U.  S. 
608,   616,   27    L.    Ed.    1049. 

24.  Robertson  v.  Pickrell,  109  TJ  S 
608,  27  L.  Ed.  1049;  Bybee  v.  Oregon, 
etc.,  R.  Co.,  139  U.  S.  663,  682,  35  L.  Ed. 
305. 

Defendants,  who  hold  under  a  deed  of  a 
life  estate,  are  not  estopped  from  setting 
up  a  superior  title.  Robertson  v  Pick- 
rell, 109  U.  S.  608,  27  L.  Ed.  1049;  Bybee 
v.  Oreeon,  etc.,  R.  Co.,  139  U.  S.  663,  682, 
35  L.   Ed.  305. 

The  plaintiffs  introduced  a  deed  by  one 
R.  and  his  wife,  M.,  executed  to  A.,  con- 
veying the  premises  for  the  life  of  the 
said  M.  and  no  longer  and  without  cove- 
nants to  surrender  the  premises  on  the 
termination  of  the  life  estate  or  recitals 
as  to  any  further  interest  of  the  grantors 
or  of  others;  and  then  showed  convey- 
ances in  fee  from  A.  to  F.  and  from  F.  to 
P.,  and  then  a  devise  of  the  property  by 
him  to  A.  P.,  and  by  her  to  the  defend- 
ants; and  that  the  plaintiffs  are  heirs  of  R. 
and  M.  who  are  dead.  It  was  held,  that 
the  defendants  are  not  estopped  from  ac- 
quiring title  to  the  reversion  from  other 
sources  or  from  setting  up  an  adverse  su- 
perior title.  Robertson  v.  Pickrell,  109  U. 
S.   608,  27   L.   Ed.   1049. 

"Bv  taking  a  deed  poll  of  this  character 
no  obligation  to  the  grantors  could  arise, 
and,  consequently,  no  estoppel  precluding 
the  grantee,  and  those  claiming  under 
him,  from  accepting  conveyances  from 
other  sources  to  strengthen  their  exist- 
ing interests  or  to  acquire  the  rever-ion, 
and  thus  secunner  to  themselves  the  abso- 
lute fee."  Robertson  v.  Pickrell,  109  U. 
S.   608.   616.   27   L.   Ed.   1040. 

There  is  no  reason  why  this  doctrine 
"should  not  applv  with  eoual  force  to  a 
grantee  of  an  estate  for  life  as  to  a  gran- 
tee in  fee.  There  is  nothing  in  the  nature 
of  the  estate  which  necessarily  implies 
that  the  prantor  is  the  owner  of  the  re- 
version. The  absence  in  the  deed  here  of 
any  reference  to  a  reversionary  interest 
would  rather  seem  to  negative  such  own- 
er-hip.     Be    that    as    it    may,   there   was   no 
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one25  unless  there  exists  such  a  relation  of  the  parties  to  each  other  as  would  render 
the' proceedings  a  breach  of  good  faith  and  common  honesty.26  No  such  rela- 
tion exists  between  grantor  and  grantee  in  an  absolute  conveyance  without  re- 
cital or  covenant,  whether  it  be  of  the  fee  or  of  an  estate  for  life.  The  grantee 
does  not  recognize  by  the  acceptance  of  such  a  conveyance  of  an  estate  for  the 
life  of  another,  the  possession  of  any  greater  estate  in  the  grantor,  or  any  obli- 
gation to  hold  the  premises  for  him  after  the  termination  of  the  estate.  So  far 
Ss  he  is  informed  by  such  a  conveyance  he  takes  the  entire  interest  of  the 
grantor  in  the  property.  He  does  him,  therefore,  no  wrong  by  purchasing  any 
adverse  claims  which  may  strengthen  his  own  title,  or  which  may  give  him  a 
title  after  the  termination  of  the  life  estate.  Covenants  in  the  instrument  in- 
tended for  him,  such  as  to  restore  and  surrender  the  premises  on  the  termina- 
tion of  the  life  estate,  or  recitals  declaring  the  reversion  to  be  in  the  grantor  or 
others,  would  of  course  change  the  relations  of  'he  parties.  Obligations  from 
such   covenants   or   recitals   might   arise   which   would   control   the   action   of   the 

grantee.27  . 

The  exceptions  to  the  rule  arise  out  of  circumsiances  which  would  render 
the  repudiation  of  the  grantor's  title  "a  breach  of  good  faith  and  common  hon- 
esty" on  the  part  of  the  grantee.28  Thus  he  cannot  refuse  to  pay  the  considera- 
tion named  in  his  deed,29  nor  probably  to  perform  any  other   strictly  personal 

covenant.30  ... 

Ejectment  for  Breach  of  Condition  Subsequent.— In  an  action  of  eject- 
ment to  recover  land  for  breach  of  a  conclitirn  subsequent  in  a  deed,  the  grantee 
is  estopped  from  denying  the  validity  of  the  title  conveyed  by  the  deed  where- 
under  he  took  possession   of  the  land.30a 

Parties  Asserting  Title  Derived  from  Common  Grantor.^See  ante, 
"Adverse  Titles  Derived  from  Common  Source,"   IV,  E.   10. 

(3)  Vendor  and  Vendee — (a)  In  General. — A- vendee  is  not  estopped  to  deny 
the  title  of  his  vendor.31     The  vendee  "holds  adversely  to  all  the  world,  and  has 


implied  obligation  from  any  relation  of  the 
parties  to  each  other  which  could  estop 
the  grantee  of  the  life  estate,  or  persons 
claiming  under  him,  from  denying  the  ti- 
tle of  his  grantors  to  any  greater  estate 
than  the  one  conveyed,  or  from  acquiring 
title  to  the  reversion  from  other  sources." 
Robertson  v.  Pickrell,  109  U.  S.  608,  617, 
27  L.  Rd.  1049. 

25.  Robertson  v.  Pickrell,  109  U.  S.  60S. 
27  L.  Ed.   1049. 

26.  Robertson  v.  Pickrell.  109  U.  S.  608, 
616,  27  L.  Ed.  1049. 

"Tt  will  be  found  on  examination  of  the 
authorities,  particularly  those  of  a  mod- 
ern date,  that  the  doctrine  of  estoppel  in 
pais,  however  it  may  have  been  applied 
formerly,  cannot  now  be  asserted  to  pre- 
clude the  grantee  from  denying  his  grant- 
or's title  and  acquiring  a  superior  one,  un- 
less there  exists  such  a  relation  of  the 
parties  to  each  other  as  would  render  the 
proceeding  a  breach  of  good  faith  and 
common  honestv."  Robertson  v.  Pickrell, 
109   U    S    608,  616.  27  L.  Ed.  1049. 

27.  Robertson  v.  Pickrell,  109  U.  S.  608, 
616.  27   L.   Ed.   1049. 

28.  P.vbee  v.  Oregon,  etc.,  R.  Co.,  139  U. 
S.  B63  (5  L.  Ed.  305. 

29.  Rybce  v.  Oregon,  etc.,  R.  Co.,  139  U. 
S  -,,  35  L.  Ed.  305. 

As  to  payment  of  purchase  price.— A 
grantee  cannot  dispute  his  grantor's  title 
at  the  time  of  conveyance   so  as  to  avoid 


payment  of  the  purchase  price  of  the 
property.  Robertson  v.  Pickrell,  109  U. 
S.  608,  615,  27  L.  Ed.  1049;  Galloway  V. 
Finley;  12  Pet.  264,  295,  9  L.  Ed.  1079; 
P.ush  v.  Marshall,  6  How.  284,  291,  12  L. 
Ed.  440;  Goesele  v.  Bimeler.  14  How.  589, 
606,  14  L.  Ed.  554;  Thredgill  v.  Pintard, 
12  How.  24,  13  L.  Ed.  877.  See  the  title 
VENDOR   AND    PURCHASER. 

30.  Bybee  v.  Oregon,  etc.,  R.  Co.,  139  U. 
S.  663,  682,  35  L-  Ed.  305. 

30a.  Cowell  v.  Springs  Co.,  100  U.  S.  55, 
61,   25    L.    Ed.   547. 

31.  Willison  v.  Watkins,  3  Pet.  43,  7  L. 
Ed.  596;  Merryman  v.  Bourne,  9  Wall. 
592,  600,  19  L.  Ed.  683;  Grosholz  v.  New- 
man, 21  Wall.  481,  488,  22  L.  Ed.  471; 
Boone  v.  Chiles,  10  Pet.  177,  224,  9  L.  Ed. 
383;  Watkins  v.  Holman,  16  Pet.  25,  53,  10 
L.  Ed.  873;  St.  John  v.  Chew,  12  Wheat. 
153,  168,  6  L.  Ed.  583;  Society  for  the 
Propagation  of  the  Gospel  v.  Pawlet,  4 
IVt.  Iso.  .-,00.  7  L.  Ed.  927;  Bradstreet  V. 
Huntington,  5  Pet.  402.  439,  8  L.  Ed.  170; 
Croxall  v.  Shererd,  5  Wall.  268,  287,  18  L. 
Ed.  572.  See,  also,  Zeller  v.  Eckert,  4 
How.  289.  295,  11  L.  Ed.  979. 

The  doctrine  of  estoppel,  or  the  princi- 
ple of  legal  policy,  which  forbids  a  party 
to  deny  the  title  under  which  he  has  re- 
ceived a  conveyance,  does  not  apply  as 
between  vendor  and  vendee,  especially 
where   the   latter  has  not  received  posses- 
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the  same  right  to  deny  the  title  of  his  vendor  as  of  any  other  party.""2 


sion   from   the  former.      Blight  v.   Roches 
ter,   7   Wheat.   535,   5    h.    Ed.   516. 

The  sale  of  an  equitable  title  by  bond, 
or  other  contract,  does  not  have  the  effect 
in  equity  of  estopping  the  purchaser  from 
contesting  the  title  of  the  vendor  or  of 
any  person  through  whom  the  vendor  de- 
rived title.  Boone  v.  Chiles,  10  Pet.  177, 
•225,  9   L.    Ed.   383. 

"It  is  very  certain  that  a  sale  of  the  le- 
gal title  by  deed  creates  no  legal  estoppel, 
by  which  a  purchaser  is  prevented  from 
contesting  the  title  of  the  vendor,  or  the 
title  of  any  person  from  whom  the  vendor 
derived  title.  Blight  v.  Rochester,  7 
Wheat.  535,  547,  5  L.  Ed.  516.  It  is  equally 
certain,  that  the  sale  of  an  equitable  title 
by  bond,  or  other  contract,  cannot  have 
a  contrary  effect  in  equity;  which  decides 
according  to  the  equum  et  bonum  of  each 
case."  Boone  v.  Chiles,  10  Pet.  177,  225, 
9   L.   Ed.   383. 

This  rule  applies  where -the  deed  lacks 
that  legal  formality  required  to  pass  title. 
Hughes  v.  Clarksville,  6  Pet.  369,  8  L.  Ed. 
430.  See  post,  "Inconsistent  Acts,  Con- 
duct and   Positions,"   IV.   E,   20. 

Railroad  right  of  way  and  track. — 
Various  owners  of  lands  in  Alabama 
granted  to  railroad  corporation  of  that 
state,  "and  its  assigns,"  in  1860.  a  right  of 
way  through  the  lands,  to  make  and  run 
a  railroad,  the  corporation  having  a  fran- 
chise to  do  so  and  to  take  tolls;  and  it 
obtained  a  like  right,  as  to  other  land, 
by  statutory  proceeding.  It  graded  a  part 
of  the  line.  V.,  a  judgment  creditor  of 
of  the  corporation,  in  1867,  levied  an  ex- 
ecution on  the  right  of  way,  and  it  was 
sold  to  V.,  and  the  sheriff  deeded  it  to 
him,  and  he  took  possession  of  the  road- 
bed. In  1870,  he  contracted  with  another 
railroad  corporation  to  complete  the  grad- 
ing of  the  line  of  road  for  so  much  per 
mile,  and,  on  being  paid,  to  transfer  to  it 
all  his  title  to  the  franchise,  right  of  way 
and  property  of  the  old  corporation.  He 
completed  the  work,  and  was  not  paid  in 
full,  but  gave  possession  of  the  road,  in 
1S71,  to  the  corporation,  and  its  franchises 
and  road  and  property  passed,  in  1880,  to 
another  corporation,  the  defendant,  against 
whom  V.  brought  an  action  of  ejectment, 
to  recover  the  roadbed.  Held,  there  was 
nothing  in  the  contract  to  estop  the  de- 
fendant from  disputing  the  right  of  V.  to 
recover  in  ejectment,  on  the  strength  of 
his  title.  East  Alabama  R.  Co.  v.  Visscher 
114  U.  S.  340,  29  L.   Ed.   136. 

32.  Merryman  v.  Bourne,  9  Wall.  592, 
19  L.  Ed.  683;  Bybee  v.  Oregon,  etc.,  R. 
Co.,  139  U.  S.  663,  682.  35  L  Ed.  305.  See, 
to  the  same  effect,  Blight  v.  Rochester. 
7  Wheat.  535.  5  L-  Ed.  516;  Watkins 
Holman,  16  Pet.  25.  26,  10  L-  Ed.  873; 
Croxall  v.  Shererd,  5  Wall.  268,  18  L.  Ed. 
572. 

"The  relation  of  landlord  and  tenant 
in    no    sense    exists    between    the    vendor 


and  vendee;  and  this  is  especially  the  case, 
where  a  conveyance  has  been  executed." 
Watkins  v.   Holman,   16   Pet.  25,  53,    L0   L. 

Ed.  e 

"The  vendee  acquires  the  property  for 
himself,  and  his  faith  i^  not  pledged  to 
maintain  the  title  of  the  vendor."  Blight 
v.  Rochester,  7  Wheat.  :.:;.".,  548,  5  L.  Ed. 
516;  Boone  v.  Chiles,  10  Pet.  177,  :.':.'4,  9 
L.  Ed.  383;  Watkin-  v.  Holman,  L6  Pet.  J5, 
54,  10  L.  Ed.  873;  Robertson  v.  Pickrell, 
109  U.  S.  608,  615,  27   L.   Ed.  1049. 

"The  rights  of  the  vendor  are  intended 
to  be  extinguished  by  the  sale,  and  he  has 
no  continuing  interest  in  the  maintenance 
of  his  title,  unless  he  should  be  called  upon 
in  consequence  of  some  covenant  or  war- 
ranty in  his  deed."  Blight  v.  Rochester, 
T  Wheat.  535,  548,  5  L.  Ed.  516;  Robertson 
V.  Pickrell,  109  U.  S.  608,  615,  27  L.  Ed. 
1049. 

"The  property  having  become  by  the 
sale  the  property  of  the  vendee,  he  has 
a  right  to  fortify  that  title  by  the  purchase 
of  any  other  which  may  protect  him  in 
the  quiet  enjoyment  of  the  premises." 
Blight  v.  Rochester.  7  Wheat.  535,  548,  5 
L.  Ed.  516;  Robertson  v.  Pickrell,  109  U. 
S.  608,  615,  27  L.  Ed.  1049;  Watkins  v. 
Holman,  16  Pet.  25.  :»4.  10  L.  Ed.  873,  in 
which  it  is  said:  "To  the  same  effect  are 
the  cases  of  Society  for  the  Propagation 
of  the  Gospel  v.  Pawlet,  4  Pet.  480,  506, 
7  L.  Ed.  927;  Jackson  v.  Huntington,  5 
Fet.  402,  8  L.  Ed.  170;  Willison  v.  Watkins, 
3  Pet.  43.  7  L.  Ed.  596." 

"No  principle  of  morality  restrains  him 
from  doing  this,  nor  is  either  the  letter  or 
spirit  of  the  contract  violated  by  it." 
Blight  v.  Rochester,  7  Wheat.  535,  548,  5 
L.  Ed.  516;  Robertson  v.  Pickrell,  109  U. 
S.  6©8,  615.  27  L.   Ed.   1649. 

"A  vendee  in  fee  derives  his  title  from 
the  vendor;  but  his  title  though  deriv- 
ative, is  adverse  to  that  of  the  vendor;  he 
enters  and  holds  possession  for  himself, 
and  not  for  the  vendor."  Society  for  the 
Propagation  of  the  Gospel  v.  Pawlet,  4 
Pet.  480.  507,  7  L.  Ed.  927;  Bradstreet  v. 
Huntington,  5  Pet.  402,  439,  8  L.  Ed.  170. 
See.  to  the  same  effect,  Blight  <■. 
Rochester,  7  Wheat.  535,  .Vis,  5  E.   Ed.  516. 

"If  the  vendor  has  actually  made  a 
conveyance,  his  title  is  extinguished." 
Blight  v.  Rochester,  7  Wheat.  53:..  548, 
5  L.  Ed.  516;  Watkins  v.  Holman.  16  Pet. 
25.  54.   10  L.    Ed.   873. 

"In  Blight  v.  Rochester.  7  Wheat.  535, 
549,  550,  '<  L  Ed.  516,  it  was  hold,  that  in 
cases  of  vendor  and  purchaser,  although 
the  latter  claimed  his  title  under  or  through 
the  former,  yet  a-  between  themselves, 
the  possession  of  the  purchaser  under 
the  -ale.  where  it  w.i~  absolute  and  uncon- 
ditional, was  adverse  to  that  of  the  vendor, 
and  he  might  protect  that  possession  by 
the  purchase  of  any  other  title,  or  by  in- 
si-tine  upon  the  invalidity  of  the  title 
of    the    vendor,   as   the    foundation    of   any 
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Purchase  Money. — The  only  controversy  which  ought  to  arise,  respects  the 
payment  of  the  purchase  money  :  how  far  the  vendee  is  bound  to  this,  by  law,  or 
by  the  obligations  of  good  faith,  is  a  question  depending  on  all  the  circum- 
stances of  the  case.:i3 


suit   against    him."    Clymer   v.    Dawkins,    3 
How.    674,   690.    11    E.    Ed.    778. 

Where  the  vendor  seeks  to  violate  his 
contract  of  the  sale  of  land,  and  eject  his 
vendee,  the  vendee  is  not  estopped  to 
deny  his  vendor's  title.  "If  he  comes  into 
court  to  turn  them  out,  on  the  ground  that 
defendants  have  purchased  a  title  which 
must  he  traced  up  to  him.  in  virtue  of  the 
contract  of  purchase,  he  asserts  a  title 
against  this  contract,  when  he  denies  them 
the  benefit  of  the  purchase;  and  in  the 
language  of  this  court  in  Blight  v.  Roch- 
ester (7  Wheat.  535),  the  plaintiffs  cannot, 
in  the  very  act  of  disregarding  it  them- 
selves, insist  that  it  binds  the  defendants, 
in  good  faith,  to  acknowledge  the  title. 
The  defendants  may  contest  it,  when  set 
up  to  defeat  the  purchase  in  this  case,  in 
equity,  as  it  was  done  in  that,  at  law." 
Boone  V.  Chiles,  10  Pet.  177,  226,  9  L  Ed 
383 

"In  the  case  of  Blight  v.  Rochester,  7 
Wheat.  535,  549,  5  L-  Ed.  516,  the  plain- 
tiff's lessors  claimed  as  heirs  of  John  Dun- 
lap;  the  defendant  claimed  by  purchase 
from  one  Hunter,  who  professed  to  have 
purchased  from  Dunlap.  The  defendant 
acknowledged  the  title  of  Dunlap,  as  the 
one  under  which  he  held.  Dunlap  had,  in 
fact,  no  title;  but  the  plaintiffs  insisted, 
that  the  defendant  could  not  deny  his 
title.  The  Chief  Justice,  in  giving  the 
opinion  of  the  court,  observes:  'If  he 
holds  under  an  adversary  title  to  Dunlap, 
his  right  to  contest  his  title  is  admitted. 
If  he  claims  under  a  sale  from  Dunlap, 
and  Dunlap  himself  is  compelled  to  aver 
that  he  does,  then  the  plaintiffs  themselves 
assert  a  title  against  this  contract.'  "  Wil- 
lison  v.  Watkins,  3  Pet.  43,  50,  7  L.  Ed. 
596;  Hughes  v.  Clarksville,  6  Pet.  369,  384, 
8  L.  Ed.  430. 

If  the  vendor  has  actually  made  a  con- 
veyance, his  title  is  extinguished  in  law 
as  well  as  equity;  if  he  has  -sold,  but 
has  not  conveyed,  his  contract  of  sale 
binds  him  to  convey,  unless  it  be  condi- 
tional; if.  after  such  a  contract,  he  brings 
an  ejectment,  he  violates  his  own  contract, 
unless  the  condition  be  broken  by  the 
vendee;  and  if  it  be,  the  vendor  ought  to 
show  it.  If  defendant  claims  under  a  sale 
from  plaintiff.  and  plaintiff  himself  is 
compelled  to  assert  that  he  does,  then  the 
plaintiffs  themselves  assert  a  title  against 
this  contract.  Blight  v.  Rochester,  7  Wheat. 
535,  548,  550,  5  I..  Ed.  516;  Boone  v.  Chiles, 
10  Pet.  177.  224.  9  L.  Ed.  383.  See  ante, 
'Grantee  under  Absolute  Conveyance," 
IV,    E.    8,    b,    (2),    (b). 

"Unless  they  show  that  it  was  condi- 
tional, and  thai  the  condition  is  broken, 
thev  cannot,  in  the  very  act  of  disre- 
garding it  themselves,  insist,  that  it  binds 


the  defendant,  in  good  faith,  to  acknowl- 
edge a  title  which  has  no  real  existence." 
Blight  v.  Rochester,  7  Wheat.  535,  549,  5 
L.  Ed.  516;  Willison  v.  Watkins.  3  Pet. 
43,  50,  7  L.  Ed.  596;  Boone  v.  Chiles,  10 
Pet.  177,  224,  9  L.  Ed.  383.  See,  to  the 
same  effect,  Hughes  v.  Clarksville,  6  Pe*. 
369,    384,    8    L.    Ed.    430. 

"In  Kentucky,  it  is  well  established 
that  a  purchaser  who  has  obtained  a  con- 
veyance holds  adversely  to  the  vendor,  and 
may  controvert  his  title."  Watkins  v. 
Holman,  16  Pet.  25.  54,  10  L.  Ed.  873. 
See,  to  the  same  effect,  Blight  v.  Roch- 
ester, 7  Wheat.  535,  5  L.  Ed.  516;  Jackson 
V.  Chew.  12  Wheat.  153,  168,  6  L-  Ed.  583; 
Boone  v.  Chiles,  10  Pet.  177,  227,  9  L.  Ed. 
383. 

A  bona  fide  purchaser  holds  adversely 
to  all  the  world.  "He  may  disclaim  the 
title  under  which  he  entered,  and  set  up 
any  other  title  and  any  other  defense 
alike  against  his  vendor  and  against 
others."  Croxall  v.  Shererd,  5  Wall.  268, 
287,  18  L.  Ed.  572,  citing  Watkins  v.  Hol- 
man, 16  Pet.  25,  54,  10  L-  Ed.  873;  Blight 
v.  Rochester,  7  Wheat.  535,  548,  5  L.  Ed. 
516;  Society  for  the  Propagation  of  tho 
Gospel  v.  Pawlet.  4  Pet.  480,  506,  7  L.  Ed. 
927;  Jackson  v.  Huntington,  5  Pet.  402.  S 
L.  Ed.  170,  and  Willison  v.  Watkins,  3  Pet. 
43,  7   L-   Ed.   596. 

A  bona  fide  purchaser  from  a  lessee 
is  not  estopped  to  deny  the  ultimate  right 
and  title  of  the  lessor.  Croxall  v.  Shererd, 
5   Wall.   268,  287,   18    L-   Ed.   572. 

The  vendee  of  a  tenant  in  common  is 
not  estopped  by  his  conveyance  to  set  up 
title  to  the  whole.  Bradstreet  v.  Hunting- 
ton, 5  Pet.  402,  8   L.   Ed!  170. 

The  vendee  of  a  tenant  in  common 
who  claimed  the  entire  estate  and  held  it 
in  entirety  for  the  period  of  the  statute 
of  limitations  is  at  full  liberty  as  absolute 
purchaser  in  fee  to  maintain  his  adverse 
possession  and  the  bar  of  the  statute  as 
against  the  ousted  cotenants.  Clymer  V. 
Dawkins,  3  How.  674,  690,  11  L.  Ed.  7T> 
See  the  titles  JOINT  TENANTS  AXD 
TENANTS  IN  COMMON;  LIMITA- 
TION OF  ACTION'S  AND  ADVERSE 
POSSESSION. 

33.  Boone  v.  Chiles,  10  Pet.  177,  224,  9 
L.    Ed.    383. 

Upon  a  bill  of  foreclosure,  or  a  bill 
to  enforce  a  lien  for  the  purchase  money, 
and  where  there  has  been  no  fraud  and  no 
eviction,  actual  or  constructive,  the  vendee,, 
or  a  party  in  possession  under  him,  can- 
not controvert  the  title  of  the  vendor.  In 
such  cases,  the  vendee  and  those  claiming 
under  him  must  rely  upon  the  covenants 
of  title  in  the  deed  of  the  vendor.  They 
measure  the  rights  and  the  remedy  of  the 
vendee;    and    if    there    are    no    such    cove 
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(b)  Vendee  Not  Authorized  to  Take  Possession. — If  a  vendee,  who  is  not 
authorized  to  take  possession,  enters  into  possession,  he  holds  as  a  licensee  or 
tenant  at  will.  The  vendee  cannot  in  such  cases  dispute  the  title  of  his  vendor 
any  more  than  the  licensee  or  lessee'  can  dispute  that  of  his  licensor  or  lessor. 
Any  other  person  coming  into  possession  under  the  vendee,  either  with  his  con- 
sent  or  as  an  intruder,  is  bound  by  a  like  estoppel.34 


nants,  in  the  absence  of  fraud,  he  can  have 
no  redress.  This  doctrine  was  distinctly 
laid  down  in  Patton  v.  Taylor,  7  How.  1 :;:.'. 
159.  12  L.  Ed.  637,  and  was  re-examined 
and  affirmed  in  Xoonan  v.  Lee.  That  the 
vendor  is  insolvent  or  absent  from  the 
state,  or  that  an  adverse  suit  is  pending 
which  involves  the  title,  does  not  with- 
draw the  case  from  the  operation  of  this 
principle.  Peters  v.  Bowman,  98  U.  S.  56, 
59,  25  L.  Ed.  91. 

"The  rule  is  founded  in  reason  and 
justice.  A  different  result  would  subvert 
the  contract  of  the  parties,  and  substitute 
for  it  one  which  they  did  not  make.  In 
such  cases  the  vendor,  by  his  covenants, 
if  there  are  such,  agrees  upon  them,  and 
not  otherwise,  to  be  responsible  for  de- 
fects of  title.  If  there  are  no  covenants, 
he  assumes  no  responsibility,  and  the 
other  party  takes  the  risk.  The  vendee 
agrees  to  pay  according  to  his  contract, 
and  secures  payment  by  giving  a  lien 
upon  the  property.  Here  it  is  neither  ex- 
pressed nor  implied  that  he  may  refuse 
to  pay  and  remain  in  possession  of  the 
premises,  nor  that  the  vendor  shall  be 
liable  otherwise  than  according  to  hi? 
contract."  Peters  v.  Bowman,  98  U.  S. 
56,  60,   25   L.    Ed.   91. 

A  vendee  having  obtained  possession 
from  his  vendor,  cannot,  by  the  purchase 
of  an  outstanding  title,  defeat  the  claim 
of  his  vendor  for  the  purchase  money. 
Bush  v.  Marshall.  6  How.  284,  291,  12  L- 
Ed.    440. 

"One  who  purchases  property  and  pays 
for  it  in  warrants  drawn  upon  a  particular 
fund,  the  creation  of  which  depends 
largely  on  his  own  action,  is  under  an  im- 
plied obligation  to  do  whatever  is  reason- 
able and  fair  to  make  that  fund  good.  He 
cannot  certainly  so  act  as  to  prevent  the 
fund  being  made  good,  and  then  say  to  his 
vendor,  you  must  look  to  the  fund  and 
not  to  me."  Warner  v.  New  Orleans,  167 
U.    S.    467.    478,   42    L.    Ed.    239. 

"One  who  purchases  property,  contract- 
ing to  pay  for  it  out  of  a  particular  fund, 
and  issues  warrants  therefor  payable  out 
of  that  fund — a  fund  yet  partially  to  be 
created  and  created  by  the  performance 
bv  him  of  a  statutory  duty — cannot  de- 
liberately abandon  that  duty,  take  active 
steps  to  prevent  the  further  creation  of 
the  fund,  and  then,  there  being  nothing  in 
the  fund,  plead  in  defense  to  a  liability  on 
the  warrants  drawn  on  that  fund  that  it 
had  prior  to  the  purchase  paid  off  obli- 
gations theretofore  created  against  the 
fund."  Warner  v.  New  Orleans,  167  U. 
S  467.  477.  4?  L.  Ed  239;  New  Orleans  v. 
Warner,   175   U.   S.   120,   135,  44   L.   Ed.  96. 


The  city  of  Xew  Orleans  purchased  the 
franchise  of  a  Canal  company  under  war- 
ranties, express  and  implied,  contained  in 
the  contract  of  sale;  and  contracted  to 
pay  for  it  out  of  the  drainage  funds  to  be 
collected  on  private  property,  and  issued 
warrants  therefor  payable  out  of  that 
fund.  Prior  to  the  purchase  the  city  had 
paid  off  obligations  theretofore  created 
against  the  drainage  fund  by  the  issuance 
of  bonds  to  retire  $1,672,105.21  of  drain- 
age warrants.  "Xew.  after  the  city  had 
assumed  exclusive  control  of  the  work, 
after  it  had  voluntarily  purchased  from 
the  canal  company  and  its  transferee  their 
property  and  had  given  these  warrant-, 
payable  out  of  the  drainage  fund,  it  sold 
some  of  the  drainage  machinery,  suffered 
the  rest  to  become  rotten  and  valueless, 
and  abandoned  the  work  of  drainage,  so 
that  by  reason  of  the  non-completion  of 
the  drainage  system,  as  held  by  the  su- 
preme court  of  the  state,  drainage  taxes 
could  not  be  collected,  inasmuch  as  no 
benefit  had  been  conferred  upon  the  prop- 
erty. Xot  only  that:  it  by  various  means 
impeded  the  collection  of  the  taxes,  and 
by  conduct,  ordinances  and  proclamations 
encouraged  and  induced  the  people  to  re- 
fuse to  pay  the  assessments,  whereby 
those  due  by  private  persons  became 
valueless."  The  following  question  was 
certified  to  the  supreme  court:  "Is  the 
city  of  Xew  Orleans  under  the  warranties, 
express  and  implied,  contained  in  the  con- 
tract of  sale  of  June  7,  1876.  by  which  she 
acquired  the  property  and  franchise  from 
Warner  Van  Xorden,  and  under  the  aver- 
ments of  the  bill,  estopped  from  pleading 
against  the  complainant  the  issuance  of 
bonds  to  retire  $1,672,105.21  of  drainage 
warrants,  issued  prior  to  said  sale,  as  a 
discharge  of  her  obligation  to  account  t'"r 
drainage  funds  collected  on  private  pr<>p 
erty  and  as  a  discharge  from  her  own  lia- 
bility to  that  fund  as  assessee  "f  the 
streets  and  squares'"  It  was  held  that 
the  city  is  estopped  to  plead  the  issue  of 
bonds  as  a  discharge  of  its  obligation  to 
the  holders  of  these  purchased  warrants. 
Warner  v.  Xew  Orleans.  167  U.  S.  167, 
42  E.  Ed.  239;  Xew  Orleans  v.  Warner. 
175  U.  S.  120.  122.  135.  44  L.  Ed.  96.  S 
also,  Xew  Orleans  v.  Warner.  180  U  S. 
199,   203,    15    E.    Ed.    493. 

34.    Lewi-  v.   Hawkins.  23  Wall.   119.  125, 
23    E.    Ed.    113. 

If  an  executory  contrad  of  sale  of  land 
stipulates    for   possession    by   the    vendee, 

or    the   vendor   puts   him   in   possession 
hold-     as     a     licensee),     the     case      comes 
within  the  category  "f  a  license.     In  such 
cases   the  vendee  cannot  dispute   the   title 
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(4)  Purchasers  of  Tax  Titles. — Where  a  party  is  in  possession  of  land  and 
required  by  the  statute  of  the  state  to  pay  the  taxes,  neither  he  nor  anyone  claim- 
ing under  him  can  avail  himself  of  a  title  to  the  land  acquired  under  a  tax  sale, 
as  against  the  owner  and  those  claiming  under  him.35 

Iowa. — Under  such  a  tax  law  as  exists  in  Iowa  there  is  no  privity  between  the 
holder  of  the  fee  and  one  who  claims  a  tax  title  upon  the  land.  The  latter  title 
is  not  derived  from  but  is  antagonistic  to  the  former.  The  holder  of  the  latter 
is  not  a  privy  in  estate  with  the  holder  of  the  former.  Neither  owes  any  duty  to 
the  other,  nor  is  estopped  from  making  any  claim  as  against  the  other.36 

c.  Persons  Obtaining  Possession  of  Personalty — (1)  Bailee  and  Bailor. — A 
bailee,  by  accepting  the  bailment,  does  not  estop  himself  against  questioning  the 
right  of  his  bailor;  but  a  bailee  cannot  avail  himself  of  the  title  of  a  third  person 
f<  r  the  purpose  of  keeping  the  property  for  himself,  nor  in  any  case  where  he 
has  not  yielded  to  the  paramount  title.37 

Eviction  by  Title  Paramount. — If  there  be  any  estoppel  on  the  part  of 
the  bailee,  it  ceases  when  the  bailment  on  which  it  is  founded  is  determined  by 
what  is  equivalent  to  an  eviction  by  title  paramount;  that  is,  by  the  reclamation 
of  possession  by  the  true  owner.38 


of  the  vendor  any  more  than  the  lessee 
can  question  the  title  of  his  lessor.  The 
assignee  of  the  vendee  is  as  much  bound 
by  the  estoppel  as  the  vendee  himself. 
Burnett  v.  Caldwell,  9  Wall.  290,  293,  19 
L.  Ed.  712,  citing  Watkins  v.  Holman,  16 
Pet.  25,  54,  10  L.  Ed.  873;  Blight  V.  Ro- 
chester, 7  Wheat.  535,  5  L  Ed.  516.  See, 
to  the  same  effect,  Lamborn  v.  County 
Commissioners,  97  U.  S.  181,  24  L-  Ed. 
926;  Peters  v.  Bowman,  98  TJ.  S.  56,  25 
L.    Ed.    91. 

35.  Noonan  v.  Lee,  2  Black  499,  506,  17 
L  Ed.  278;  Lamborn  v.  County  Commis- 
sioners, 97  U.   S.   181,  24  L   Ed.  926. 

"Judge  Cooley  says:  'There  is  a  gen- 
eral principle  applicable  to  such  cases, 
that  a  purchase  made  by  one  whose  duty 
it  was  to  pay  the  taxes  shall  operate  as 
payment  only:  he  shall  acquire  no  rights, 
as  against  a  third  party,  by  a  neglect  of 
the  duty  which  he  owed  to  such  party. 
This  principle  is  universal,  and  is  so  en- 
tirely reasonable  as  scarcely  to  need  the 
support  of  authority.  Show  the  existence 
of  the  duty,  and  the  disqualification  _  is 
made  out  in  every  instance.'  And  he  in- 
stances the  cases  of  lessees  and  mort- 
gagors as  obviously  within  the  disability. 
Cooley.  Taxation,  346.  In  Blackwell  on 
Tax  Titles,  401,  it  is  said:  'A  vendee  can- 
not acquire  a  title  adverse  to  his  vendor 
by  the  purchase  of  the  land  at  a  tax  sale. 
nor  can  an  agent  whose  duty  it  is  to  pay 
the  taxes  become  the  purchaser  of  the. 
principal's  land  at  such  a  sale.'  "  Lamborn 
V.  County  Commissioners,  97  U.  S.  181, 
184.   24   L.   Ed.   926. 

A  vendee  and  mortgagor  whose  duty  it 
is  to  pay  the  taxes  on  the  land,  cannot 
avail  himself  as  against  his  vendor  and 
mortgagee  and  those  claiming  under  him 
acquired  under  a  tax  sale. 
Noonan   v.    Lee,   2    Black     499,    506.    17    L 

Ed.    278. 

36.    Hussman  v.  Durham.  165  U.   S.   144, 
H7,  41  L.  Ed.  664.  citing  Hefner  V.  North- 


western Life  Ins.  Co.,  123  U.  S.  747,  751, 
31  L  Ed.  309;  Turner  v.  Smith.  14  Wall. 
553,  20  L   Ed.   724. 

A  grantee  claimed  under  a  grantor  who 
appeared  on  the  face  of  the  record  to  hold 
both  the  legal  and  the  equitable  title  of 
public  lands  when  in  fact  both  such  titles 
remained  in  the  government,  and  who 
subsequently  acquired  both  the  equitable 
and  the  legal  title  to  the  lands  from  the 
United  States  but  prior  to  which  tax  sales 
were  had  and  tax  deeds  issued  to  the  de- 
fendant. It  was  held,  that  such  grantee 
is  not  estopped  from  contesting  such  tax 
deeds  made  under  the  laws  of  the  state 
before  he  acquired  his  equitable  title. 
Hussman  v.  Durham,  165  U.  S.  144,  150, 
41    L.    Ed.   664. 

37.    The   Idaho,  93  U.   S.   575,   581,  23   L 
Ed.    978. 

The  United  States  contracted  with  the 
claimant  of  a  vessel,  which  was  in  Mexi- 
can waters,  and  not  subject  to  the  juris- 
diction of  the  United  States,  for  its  use. 
No  question  was  made  about  her  title  and 
there  was  no  suggestion  of  any  conceal- 
ment or  suppression  of  the  truth  on  his 
part  at  the  time  the  agreement  to  com- 
pensate him  for  the  use  of  her  was  made. 
It  was  held  that  the  government  was  es- 
topped to  allege  want  of  title  in  the 
claimant.  Tt  would  be  bad  faith  on  part 
of  the  government,  after  getting  her 
within  its  jurisdiction  and  into  its  pos- 
session, under  the  pretense  of  hiring  her. 
to  set  up  that  the  claimant,  having  ob- 
tained her  from  the  confederate  govern- 
ment in  1863,  in  payment  for  supplies  fur- 
nished to  the  quartermaster's  department 
of  that  government,  had  no  valid  title  to 
her  as  against  the  United  States.  Clark 
V.  United  States,  95  U.  S.  539,  24  L  Ed. 
518.  See.  also.  Camp  v.  United  States, 
113   U.    S.   648.  654,  28   L    Ed.    1081. 

38.  The  Idaho,  93  U.  S.  575,  23  L.  Ed. 
978. 
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(2)  Consignor  and  Consignee.— Set  ante,  "In  General."  IV,  E.  8,  a;  post,  "In 
General,     IV,  E,   11,  a.  J 

9.  Withholding  or  Denying  Title.— A  party  cannot  wrongfully  withhold 
the  title  to  property  and  the  benefits  of  ownership  thereof  from  one  entitled 
thereto,  and  at  the  same  time  subject  the  property  to  burdens,  for  the  benefit 
of  the  party  thus  wrongfully  withholding  the  title.39 

If  a  state,  under  whose  authority  a  tax  is  levied,  sets  up  a  title  in  it- 
self  to  the  property  taxed  adverse  to  that  of  the  true  i  wner,  and  to  save  '•un- 
necessary trouble  and  expense,"  forbears  to  enforce  the  collection  until  the 
title  is  adjusted,"  no  claim  can  properly  be  made  for  extraordinary  compensation 
on  account  of  a  delay  in  payment  of  the  tax  which  may  fairly  be  said  to  have 
been  brought  about  by  its  own  wrongful  acts.4" 

10.  Adverse  Titles  Derived  from  Common  Source.— Neither  of  two  par- 
ties claiming  under  adverse  titles  derived  from  the  same  person  is  at  liberty  to 
deny  that    such    person    had    title,41  or   the    validity  of    the    same    whilst    relvim? 


39.  County  of  Calhoun  v.  American 
Emigrant  Co.,  93  U.  S.  124,  130,  23  L.  Ed 
826. 

A  county  having  during  a  period  of  a 
year  asserted  title  to  certain  lands  as  pub- 
he  property  and  denied  the  right  and  title 
under  which  an  alleged  owner  claimed,  i~ 
equitably  estopped  from  afterwards  as- 
serting that  the  said  alleged  owner  then 
had  title  in  order  to  give  validity  to  taxes 
it  had  assumed  to  assess  against  such 
lands.  County  of  Calhoun  v.  American 
Emigrant  Co..  93  U.  S.  124,  130,  23  L.  Ed. 
826,  citing  Swain  v.  Seamens,  9  Wall.  254, 
274,    19    L.    Ed.    554. 

40.  Litchfield  v.  County  of  Webster,  101 
U.    S.    773,    779,   25    L.    Ed.    925. 

Where  the  state  claimed  adversely  to 
the  true  owner  a  part  of  certain  lands,  the 
title  whereto  by  the  joint  resolution  of 
congress  approved  March  2,  1861  (12 
Stat.  251),  passed  to  bona  fide  purchasers 
of  that  state,  and  there  was  a  controversy 
whether  the  title  to  the  remainder  had 
passed  from  the  United  States,  and,  on 
that  account,  the  proper  authorities  of  the 
state  gave  notice  to  the  parties  in  interest 
that  no  legal  steps  would  be  taken  to  en- 
force the  collection  of  the  taxes  until  the 
title  should  be  adjusted,  held,  that  the 
statutory  interest,  which  is  in  the  nature 
of  a  penalty,  cannot  be  exacted  for  non- 
payment of  them  within  the  time  pre- 
scribed by  law,  where  the  owner,  on  the 
adjustment  of  the  title,  offered  to  pay  so 
much  of  them  as  was  actually  due,  with 
interest  thereon  at  the  rate  allowed  by 
law  for  delay  in  the  payment  of  ordinary 
debts,  and  his  offer  was  refused.  Litch- 
field v.  Countv'of  Webster,  101  U.  S.  773. 
25    L.    Ed.    925. 

41.  Gaines  v.  Xew  Orleans,  6  Wall.  642, 
71").  18  L.  Ed.  950;  Robertson  V.  Pickrell, 
109  U.  S.  608.  615,  27  L.  Ed.  1049;  Bybee 
V.  Oregon,  etc..  R.  Co..  139  IT.  S.  663,  682, 
35  L.  Ed.  305.  See,  also.  Remington  v. 
Linthicum,   14   Pet.  84.   10  L    Ed.  364. 

Where  both  the  p'aintiffs  and  the  de- 
fendants claim  under  the  same  crrantor, 
the  defendants  e-nnot  question  the 
validity  of  their  grantor's  title  at   the   time 


of  the  conveyance  to  them,  unless,  indeed, 
they  claim  under  a  paramount  title,  which 
they  had  acquired  or  with  which  they  had 
connected  themselves.  Cooke  v  \very 
147  U.  S.  375.  392,  37  L.  Ed.  209.  So  held 
in  Cox  v.  Hart,  145  U.  S.  376,  36  L.  Ed. 
741. 

The  grantee  cannot  in  a  contest  with 
another,  whilst  relying  solely  upon  the 
title  conveyed  to  him.  question  its  validity 
when  set  up  by  the  latter.  In  other  words 
he  cannot  assert  that  the  title  obtained 
from  his  grantor,  or  through  him,  is  suffi- 
cient for  his  protection,  and  not  available 
to  his  contestant.  Where  both  parties  as- 
sert title  from  a  common  grantor,  and  no 
other  source,  neither  can  deny  that  such 
grantor  had  a  valid  title  when  he  executed 
his  conveyance.  Robertson  v.  Pickrell 
109  U.  S.  608,  615,  27  L.  Ed.  1049;  Bybee 
V.  Oregon,  etc..  R.  Co.,  139  U.  S.  663,  682, 
35   L.   Ed.  305. 

Louisiana — Where  each  of  two  parties 
claim  title  from  one  person  as  a  common 
source,  neither,  by  the  law  of  Louisiana, 
is  at  liberty  to  deny  that  such  person  had 
title.  Gaines  v.  Xew  Orleans,  6  Wall.  642, 
18  L.   Ed.  950. 

Accordingly,  where  Mrs.  Gaines,  out  of 
possession,  claimed  under  a  will  of  Clark- 
made  in  1813.  and  adverse  parties  claimed 
ruder  an  earlier  will  of  the  same  person, 
it  was  not  competent  for  these  last  to 
show  that  as  to  two-thirds  of  the  property 
in  contest,  the  equitable  title  was  not  in 
Clark  at  all.  at  his  death,  but  in  his  part- 
ners in  trade.  Chew  &  Relf.  Gaines  v. 
Xew   Orleans.   6   Wall.   642.    IS   L.   Ed    950 

Donation  land  claim. — A  patent  of  the 
United  States  wa~  issued  upon  the  sup- 
posed compliance  of  the  patentees  with 
the  requirements  of  the  donation  act.  The 
appellant  derives  all  the  title  he  asse 
through  conveyances  r,\  the  heirs  of  the 
deceased  settler  under  the  patent,  ft  was 
held  that  the  heirs  of  the  deceased  settler 
and  their  grantees  are  estopped  from  say- 
tn   the    p-  of   any   grantee    of 

theirs    hut     that    the     ancestor       di 
duly   resided   noon   and   cultivated   f"r 
prescribed  period  the  donation  land  claim 
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solely    upon    such    title.     The   rule   is    the   same    in    equity    as    at  law.42 

Genuineness  of  Signature  to  Instrument  under  Which  both  Parties 
Claim. — Where  one  party  introduces  in  evidence  and  establishes  the  identity  of 
an  instrument  under  which  both  claim  title,  the  other  is  estopped  from  denying 
the  genuineness  of  the  signature  to  it  of  the  party  under  whom  both  claim.43 

11.  Assumption  or  Recognition  of  Authority,  Capacity,  Character, 
etc. — a.  In  General. — Participators  in  a  transaction  or  course  of  dealing  who 
recognize  the  authority,  capacity,  character  or  status  of  one  of  the  parties  thereto 
as  a  fact  essential  to  support  the  transaction,  are  estopped  to  deny  that  such  party 
ever  had  or  sustained  such  authority,  character,  etc.4"' 

Repudiation  of  Character,  etc.,  Assumed  in  a  Transaction. — Partici- 
pators in  a  transaction  which  is  conceded  to  have  been  fair  and  supposed  to  be 
lawful  at  the  time,  and  upon  the  faith  of  which  numberless  transactions  in  busi- 
ness have  undoubtedly  been  entered  into,  are  estopped  from  questioning  the 
validity  of  such  transaction  and  cannot  repudiate  the  character  which  they  as- 
sumed in  it.46 

Agent  or  Joint  Owner. — Even  where  money  has  been  received,  either  by  an 
agent  or  a  joint  owner,  by  force  of  a  contract  which  was  illegal,  the  agent  or 
joint  owner  cannot  protect  himself  from  accounting  for  what  was  so  received, 
by  setting  up  the  illegality  of  the  transaction  in  which  it  was  paid  to  him.47 


known  as  his,  or  that  by  a  full  compliance 
with  the  essential  requirements  of  the 
donation  act  his  widow  and  children  were, 
at  the  date  of  his  death,  entitled  under 
the  act  to  that  land  claim.  Brazee  v. 
Schofield,  124  U.  S.  495,  503,  31  L.  Ed. 
484. 

42.  Gaines  v.  New  Orleans,  6  Wall.  642, 
715.  18  L.   Ed.   950. 

43.  Williams  v.  Conger,  125  U.  S.  397, 
414.  31  L.  Ed.  778;  Moore  v.  United  States, 
91   U.   S.  270.  24   L.   Ed.   346. 

Both  parties  claim  title  under  the  same 
original  application.  One  introduced  it  in 
evidence  and  proved  its  identity.  It  was 
held  that  the  other  is  estopped  to  deny 
the  genuineness  of  the  signature  thereto. 
Williams  v.  Conger,  125  U.  S.  397,  414,  31 
L.    Ed.    778. 

So  held  as  to  a  power  of  attorney.  Wil- 
liams v.  Conger,  125  U.  S.  397,  414,  31  L. 
Ed.  77S;  Moore  v.  United  States,  91  U.  S. 
270.   24    L.    Ed.   346. 

45.  Tracy  v.  Tuffly,  134  U.  S.  206,  227, 
33  L.  Ed.  879;  Cowell  v.  Springs  Co.,  100 
V.  S.  55,  61,  25  L.  Ed.  547;  Michels  v. 
Olmstead,  157  U.  S.  198,  39  L.Ed.  671. 

Capacity  to  convey  and  validity  of  con- 
dition.— A  deed  by  a  corporation  convey- 
ing land  contained  a  condition  that  in- 
toxicating liquors  shall  never  be  manufac- 
tured, sold,  or  otherwise  disposed  of  as  a 
Leverage  in  any  place  of  public  resort 
thereon,  and  that  if  this  condition  be 
broken  by  the  grantee,  hi^  assigns  or  legal 
representatives,  the  deed  shall  become 
null  and  void,  and  the  title  to  the  prem- 
ises revert  to  the  grantor.  Upon  breach  of 
the  condition  the  rrrantor  elected  to  treat 
estate  as  having  reverted  and  brought 
ctment  to  recover  the  land.  Tt  was  held 
that  a  grantee,  who  has  gone  into  pos- 
session of  the  land  under  the  deed,  when 
d  by  the  grantor  fur  the  premises,  upon 
l.reach  of  the  condition,  is  estopped  from 


denying  the  corporate  existence  of  the 
plaintiff,  as  grantor,  ot  the  validity  of  the 
title  conveyed  by  its  do-d.  The  grantee 
cannot  be  permitted  to  retain  the  property 
which  he  received  upon  condition  that  it 
should  be  restored  to  his  grantor  on  a 
certain  contingency,  by  denying  when  the 
contingency  has  happened,  that  his 
grantor  ever  had  any  right  to  it.  Cowell 
v.  Springs  Co.,  100  U.  S.  55,  61,  25  L.  Ed. 
547.  See,  also,  the  title  CORPORA- 
TIONS,  vol.   4,   p.   674. 

Existence  of  a  limited  partnership. — If 
attaching  creditors,  during  the  existence 
of  a  firm,  recognized  and  dealt  with  its 
members  as  a  limited  partnership,  they 
are  estopped  from  insisting  that  there  was 
no  such  partnership,  or  that  an  assign- 
ment executed  by  such  firm  was  not  valid 
as  an  assignment  by  a  limited  partner- 
ship, nor  can  they  be  permitted  thereafter 
to  raise  the  objection  that  the  terms  of 
the  partnership  were  not  sufficiently  stated 
in  the  published  notice  of  its  formation. 
Tracv  V.  Tufflv.  134  U.  S.  206,  227,  33  L. 
Ed.   879. 

Right  to  exact  license  fee. — A  licensee 
who  has  paid  a  license  fee  for  a  permit  to 
carry  on  commercial  intercourse  with  the 
inhabitants  of  the  insurrectionary  states, 
cannot  afterwards  say  that  the  payment 
was  not  voluntary  but  was  extorted  from 
him  by  compulsion.  Hamilton  v.  Dillin. 
21   Wall.  73.  91,  22  L-  Ed.  528. 

46.  Branch  v.  Jesup.  106  U.  S.  468,  476, 
27   L.    Ed.    279. 

47.  Kinsman  v.  Parkhurst,  18  How.  289, 
293.    15    L.    Ed.    385. 

Thus  where  a  vessel  engaged  in  an 
illegal  trade  carried  freight  which  came 
into  the  hands  of  one  of  the  part  owners, 
and  ",i  a  bill  filed  by  the  other  part  owner 
'for  an  account,  the  defendant  relied  on  the 
illegality  of  the  trade,  but  it  was  held  to 
be  no  defense.     So,  where  the  defendant. 
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T).  Existence  and  Capacity  of  Corporations. — Private  Corporations  Gener- 
ally.— This   subject  is  treated   elsewhere.48 

One  who  deals  v/ith  a  railroad  corporation  as  existing  in  fact  is  estopped 
to  deny  as  against  the  corporation  that  it  has  been  legally  organized.49 

12.  Admissions  and  Requests. — The  admissions50  or  the  requests51  of  a 
party   may   operate   as   an   estrppel   against   him. 

13.  Simple  Contracts  and  Writings  Not  Operating  as  Deeds. — Writings 
which  do  not  operate  as  deeds,52  to  wit,  unsealed  instruments,  verbal  contracts, 


an  insurance  broker,  having  effected  an 
illegal  insurance  for  the  plaintiff,  and  re- 
ceived the  amount  of  a  loss,  endeavored 
to  defend  against  the  claim  of  his  prin- 
cipal by  showing  the  illegality  of  the  in- 
surance, but  the  plaintiff  recovered.  Kins- 
man v.  Parkhurst,  18  How.  289,  293,  15  L. 
Ed.  385.  See,  also.  McBlair  v.  Gibbes,  17 
How.   232.  236.    15    L.    Ed.    132. 

An  agent,  who  has  collected  a  debt  for 
his  principal,  is  estopped  to  insist  on 
keeping  the  money,  upon  an  allegation 
that  the  debt  was  not  justly  due.  Kins- 
man v.  Parkhurst,  18  How.  289,  293,  15  L. 
Ed.   385. 

A  bank  is  estopped  to  refuse  to  pay 
checks,  on  the  ground  that  the  depositor 
intended  to  make  an  illegal  use  of  the 
money.  Armstrong  v.  American  Ex- 
change Xat.  Bank,  133  U.  S.  433,  467,  33 
L.    Ed.    747. 

48.  Party  who  deals  with  it  as  such. — 
See  the  title  CORPORATIONS,  vol.  4, 
p.  674. 

49.  Railroads.— See  the  titles  COR- 
PORATIONS, vol.  4,  p.  674;  RAIL- 
ROADS. 

A  party  is  estopped  from  denying  the 
corporate  existence  of  a  railroad  company 
when,  by  holding  its  bonds,  he  acquires 
a  locus  standi  in  the  suit  brought  to  fore- 
close the  mortgage  made  to  secure  their 
payment.  Wallace  v.  Loomis,  97  U.  S. 
146.   24    L.    Ed.   S95. 

County. — It  is  not  competent  for  a 
county  which  subscribed  for  stock  of  a 
railroad  company,  held,  and  sold  the  same 
by  authority  of  legislature,  to  say  that 
there  was  an  irregularity  in  the  organi- 
zation of  the  company.  Leavenworth 
County  v.  Barnes,  94  U.  S.  70,  73,  24  L. 
Ed.  63,  citing  Moran  v.  Commissioners, 
2  Black  722,  17  L.  Ed.  342;  Zabriskie  V. 
Cleveland,  etc.,  R.  Co.,  23  How.  381,  400, 
16  L.  Ed.  488,  and  Pendleton  County  v. 
Amy,  13  Wall.  297,  20  L  Ed.  579.  See 
also.  Daviess  County  v.  Huidekoper,  98 
U.  S-  98,  102.  25  L.  Ed.  112;  Andes  v.  Ely, 
158  U  S  312,  322,  39  L.  Ed.  996.  See  the 
title  MUNICIPAL.  COUNTY.  STATE 
AND  FEDERAL  AID. 

In  suit  upon  an  evidence  of  debt. — ■ 
Where  a  railroad  company  has  been  a  cor- 
poration de  facto  from  the  date  of  its 
organization,  its  existence  and  its  ability 
to  contract  cannot  be  called  in  question 
in  a  suit  brought  upon  an  evidence  of 
debt  given  to  it.  Commissioners  v. 
Holies.    94    U.    S.    104,   24    L    Ed.    16 

Validity   of   lease. — A   railroad   company 


operated  the  road  of  another  company  for 
three  years  under  a  lease  of  it  for  ninety- 
six  years,  which  was  executed  in  viola- 
tion of  the  corporate  powers  of  both  of 
the  roads,  and  paid  the  rent  for  the  three 
yeajrs.  The  lessee  company  then  repudi- 
ated the  lease  and  did  what  was  equivalent 
to  returning  the  property  to  the  lessor 
company  and  refused  to  be  further  bound 
by  the  contract.  It  was  held,  that  the 
lessee  company  had  not  so  far  executed 
the  contract  by  part  performance  as  to 
estop  itself  to  deny  the  validity  of  the 
lease  in  an  action  at  law  to  recover  sub- 
sequently accruing  rent.  Oregon  R.,  etc., 
Co.  v.  Oregonian  R.  Co.,  130  U.  S.  1,  37, 
32    L.    Ed.    837. 

Railroad  contractors  accepted  payment 
for  their  work  in  preferred  stock  instead 
of  bonds  of  the  railroad  company  and 
received  interest  upon  it  for  a  number  of 
years.  It  was  held,  that  such  contractors 
are  estopped  from  denying  the  authority 
of  the  company  to  issue  such  stock. 
Branch  v.  Jesup,  106  U.  S.  468,  475,  27  L 
Ed.   279. 

50.  Admissions  made  by  one  next  of 
kin  to  a  ward  as  to  the  advisability  of 
certain  investments  in  behalf  of  the  ward 
while  such  ward  was  yet  living,  will  not 
afterwards  estop  such  next  of  kin.  as  ad- 
ministrator, from  bringing  suit  against  the 
guardian  for  these  funds,  even  though  they 
enure  to  the  administrator's  benefit.  La- 
mar v.  Micou,  112  U.  S.  452,  465,  28  L. 
Ed.   751. 

Admissions  by  acceptance  of  bill  of  ex- 
change.—See  the  title  BILLS.  NOT ES 
AND    CHECKS,   vol.    3,    p.    257, 

51.  The  postmaster  general,  after  he 
discovered  that  the  contingent  fund  had 
been  overdrawn,  requested  that  other 
overdrafts  might  be  made  on  the  same  ac- 
count. Tt  was  held  that  such  reque-t  was 
an  admission  of  the  correctness  of  the 
first  overdraft.  United  States  v.  Bank, 
15    Pet    377,  402,  10  L.   Ed.  774. 

52.  Moses  v.  United  States,  166  U.  S. 
571.  41   L.   Ed.   1119. 

Bill  of  lading. — The  mere  fact  of  a  state- 
ment being  made  in  a  bill  of  lading  does 
not  estop  the  -hip  owner  and  give  a  right 
of  action  against  him  if  untrue,  because  a 
bill  of  lading  signed  in  respect  of  goods 
not    on    board    th<  \    not    bind 

t lie   ship   owner.      St     Louis,  etc  .   R.    C< 
Knight.    122    U.   S  30    I.     Ed     L077 

See  the  title   BILL  I  >F   L  UDING,  v<  I 
p.    '    ' 

Guarantee     acknowledging      receipt      of 
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or   agreements53   and   promises   may  operate   an   estoppel. 

14.     Compromise    and    Settlement. — Compromise    or    Family    Settle- 
ment.— See  the  title  Compromise  and  Settlement,  vol.  3,  p.  990. 

Claim  against  United  States. — See  the  titles  Compromise  and  Settle- 
ment, vol.  3,  p.  992;  United  States. 

15.  Election. — Election  is  simply  what  its  name  imports;  a  choice,  shown  by 
an  overt  act,  between  two  inconsistent  rights,  either  of  which  may  be  asserted  at 
the  will  of  the  chooser  alone.54  But  an  election  made  in  ignorance  of  material 
facts  is,  of  course,  not  binding,  when  no  other  person's  rights  have  been  af- 
fected thereby.  So,  if  a  person,  though  knowing  the  facts,  has  acted  in  mis- 
apprehension of  his  legal  rights,  and  in  ignorance  of  his  obligation  to  make  an 
election,  no  intention  to  eleci,  and  consequently  no  election,  is  to  be  presumed.55 

The  fact  that  a  party,  through  mistake,  attempts  to  exercise  a  right 
to  which  he  is  not  entitled,  does  not  prevent  his  afterwards  exercising  one 
which  he  had  and  still  has  unless  barred  by  the  previous  attempt.56 

The  assertion  of  a  lien  is  inconsistent  with  the  assertion  of  a  title  ;57  and, 
therefore,  if  a  lien  had  been  established  by  judgment  of  decree,  the  title  would 
be  gone  by  force  of  an  adjudication  inconsistent  with  its  continuance.58 

One  remaining  in  possession  of  two  estates,  under  titles  not  consist- 
ent with  each  other,  thereby  affords  no  decisive  proof  of  an  election  under 
which  title  to  take.    The  rule  is,  "that  if  a  party  being  bound  to  elect  between  two 


consideration. — In  an  action  on  a  guar- 
antee, the  consideration  of  which  was  re- 
cited to  be  a  payment  of  one  dollar,  it  was 
urged  that  it  was  not  received.  It  was 
held  that  the  guarantor  acknowledged  the 
receipt  of  the  one  dollar,  and  is  now  es- 
topped to  deny  it.  If  he  has  not  received 
it,  he  would  now  be  entitled  to  recover 
it.  Lawrence  v.  McCalmont,  2  How.  426, 
452,   11    L.    Ed.   326. 

53.  As  So  privity  of  liens. — A.  and  B. 
severally  held  liens  upon  personal  prop- 
erty, and  agreed  that  the  same  might  be 
sold,  and  the  proceeds  of  the  -sale  divided 
between  them  in  an  ascertained  propor- 
tion. It  was  held  that  thereafter  neither 
A.  nor  B.  could  insist  upon  superiority  of 
lien  as  between  themselves.  City  Nat. 
Bank  v.  Hunter,  129  U.  S.  557,  32  L-  Ed. 
752. 

Agreement  that  plaintiff  be  nonpros'd. 
— See  post,  "Admission  in  Pleadings,  Af- 
fidavits, Depositions,  etc.,  and  Agreements 
in   Course  Suits,"   IV,   E,   19,  d. 

Agreement  not  to  plead  statute  of  limi- 
tations.—See    ante,    "Fraud,"    IV,    E,    2. 

54.  Election. — Bierce  v.  Hutchins,  205 
U.   S.   340,   346,  51   L.   Ed.   828. 

"Thus,  'if  a  man  maketh  a  lease,  ren- 
dering a  rent  or  a  robe,  the  lessee  shall 
have  the  election.'  Co.  Lit.  145a.  So  a 
man  may  ratify  or  repudiate  an  unau- 
thorized act  done  in  his  name.  Metcalf  v. 
Williams,  144  Massachusetts  452,  454.  He 
may  take  the  goods  or  the  price  when  he 
has  been  induced  by  fraud  to  sell.  Dick- 
son v.  Patterson,  160  U.  S.  584,  40  L.  Ed. 
543.  He  mav  keep  in  force  or  may  avoid 
a  contract  after  the  breach  of  a  condition 
in  his  favor.  Oakes  7'.  Manufacturers'  Ins. 
Co..  inr,  Massachusetts  248.  249."  Bierce 
v.  Hutchins,  205  U.  S.  340,  346,  51  L  Ed 
828. 


"In  all  such  cases  the  characteristic  fact 
is  that  one  party  has  a  choice  independent 
of  the  assent  of  any  one  else.  But  if  a 
man  owns  property  he  has  no  election  to 
transfer  it  to  another.  He  cannot  make 
the  transfer  unless  the  other  assents.  And 
equally,  if  he  owns  property  subject  to  be 
divested  by  the  performance  of  a  condi- 
tion, he  has  no  election  to  divest  it  with- 
out performance.  The  other  party  must 
assent.  Transfer  is  very  different  from 
election,  and  requires  acts  of  a  different 
import  on  the  part  of  the  owner,  and  corre- 
sponding acts  on  the  part  of  the  trans- 
feree."    Bierce  v.  Hutchins,  205  U.  'S.  340, 

346,  51   L   Ed.   828. 

Legacy  or  devise  generally. — See  the 
title  WILLS. 

Dower  and  devise  or  bequest  in  lieu 
thereof.— See  the  title  WILLS.  See,  also, 
the  titles  DOWER,  ante,  p.  487;  MAR- 
RIAGE CONTRACTS  AND  SETTLE- 
MENTS. 

55.  Utermehle  v.  Norment,  197  U.  S-  40, 
59,   49   L    Ed.    655. 

56.  Bierce   v.    Hutchins,   205   U.    S.    340, 

347,  51    L.   Ed.  828. 

57.  Bierce  v.  Hutchins.  205  U.  S.  340, 
347,  51  L-  Ed.  828;  Van  Winkle  v.  Crowell, 
146  U.  S.  42,  36  L  Ed.  880. 

58.  Bierce  v.  Hutchins.  205  U.  S.  340, 
347.   51    L.   Ed.   828. 

"But  the  assertion  of  a  lien  by  one  who 
has  title,  so  long  as  it  is  only  an  assertion 
and  nothing  more,  is  merely  a  mistake. 
It  does  not  purport  to  be  a  choice,  and  it 
cannot  be  one  because  the  party  has  no 
right  to  choose.  The  claim  in  the  lien 
suit,  as  was  said  in  a  recent  case,  was  not 
.hi  election  but  an  hypothec.  Northern 
Assurance  Co.  :■.  Orandview  I'M"  \ss'n, 
203  U.  S.  106,  108.  51  L.  Ed.  109."  Bierce 
V.    Hutchins.  205  U.   S.   340,   347.  51   L.    Ed. 
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properties,  not  being  called  upon  so  to  elect,  continues  in  the  receipt  of  the  rents 
and  profits  of  both,  such  receipt  affording  no  proof  of  preference,  cannot  be  an 
election  to  take  the  one,  and  reject  the  other."89 

16.  Taking  Benefits— a.  Accepting  Benefits  of  Transaction  or  Proceedings— 
(1)  In  General— Where  one  lias  received  the  fruits  of  a  transaction,  he  is  not 
permitted  to  deny  its  validity  whilst  retaining  its  benefits;60  And  one  who  takes 
the  benefits  of  a  proceeding  in  court  cannot  deny   its  validity.'11 

Retaining  Fruits  of  Fraud.— One  cannot  claim  immunity  by  reason  of  the 
fraud,  and,  at  the  same  time,  enjoy  the  benefits  of  the  tran'saction.';- 


59.  Utermehle  v.  Xorment,  197  U.  S.  40, 
•"9,  49  L.   Ed.   655. 

60.  Taking  benefits  of  transaction. — 
Brant  v.  Virginia  Coal,  etc.,  Co.,  93  U.  S. 
326,  336,  23  L-  Ed.  927.  See,  also,  Wins- 
low  v.  Baltimore,  etc.,  R.  Co.,  188  U.  S. 
646,   47   L.    Ed.   635. 

Sale  by  attorney  who  executes  quit- 
claim deed. — Where  a  party  having  an  in- 
choate title  to  land  gave  a  power  to  "sell 
and  convey"  it,  declaring,  however,  in  the 
power,  subsequently,  that  the  attorney  was 
authorized  "to  sell  and  convey  such  in- 
terest as  I  have  and  such  title  as  I  may 
have,  and  no  other  or  better  title,''  and 
that  he  would  not  hold  himself  "person- 
ally liable  or  responsible"  for  the  acts  of 
his  attorney  in  conveying  the  land,  "be- 
yond quitclaiming  whatever  title  I  have," 
and  the  party  afterwards  acquired  com- 
plete title,  and  the  attorney  conveyed  by 
quitclaim  for  full  consideration,  which 
consideration  passed  to  the  principal, 
held,  that  the  grantor  could  not,  six  years 
afterwards,  disavow  the  act  of  his  at- 
torney and  convey  the  land  to  another  per- 
son. It  would  be  grossly  unjust  for  the 
grantor,  having  acquired  the  legal  title,  to 
let  his  attorney  under  a  power  of  attorney 
executed  before  the  title  was  obtained, 
make  a  deed  in  his  name  to  the  bank,  ap- 
propriate to  himself  the  money  received 
for  the  sale  of  the  property,  and  then,  six 
years  afterwards,  disavow  the  act  of  his 
attorney  on  the  plea  that  he  had  exceeded 
his  authority.  The  law  will  not  permit 
this  to  be  done,  and  estops  the  grantor 
from  setting  up  such  a  claim.  Smith  v. 
Sheeley,  12  Wall.  358,  361,  20  L.  Ed.  430. 
See  Fritts  v.  Palmer,  132  U.  S.  282,  294,  33 
L.  Ed.  317.  See,  also,  ante,  "Quit- 
claim and  Release  Deeds,"  ITT,  C.  6,  c, 
(2).    fc). 

Railroad  exercising  rights  on  Indian 
reservations. — A  railroad  company  having 
assumed  and  exercised  on^'n  Indian  reser- 
vation rights  which  it  could  possess  only 
by  virtue  of  the  Indian's  consent,  cannot 
be  permitted  to  aver  the  want  of  such  con- 
sent and  allege  its  own  wrongdoing,  tres- 
passing, and  violation  of  the  statute  in 
order  to  escape  its  just  share  of  the 
burden  of  taxation.  Maricopa,  etc.,  R.  Co. 
V.  Arizona  Territorv,  156  U  S.  347.  351, 
39    L.    Ed.    447. 

Payee  inclosing  checks  for   dividends.— 
If    the    pavee     of     checks      for      dividends, 
where   enrh   check   discloses   upon   it1-    f; 
that  it  was   payable  to  Ms  order,   and    was 


for  dividends  on  stock  standing  in  his 
name  on  the  books  of  the  corporation, 
indorsed  them,  or  either  of  them,  he  is 
estopped  to  say  that  he  did  not  know 
their  contents,  and  was  not  the  owner  of 
the  shares  of  stock  upon  which  the  divi- 
dends were  declared.  Keyser  v.  Hitz,  133 
U.   S.   138,  33   L.   Ed.  531. 

Sheriff's  sale  of  property  subject  to  a 
mortgage.— Property  subject  to  a  mort- 
gage was  sold  by  a  sheriff  and  by  arrange- 
ment with  the  attorneys  of  the  mortgagee 
the  buyer  deposited  a  sum  of  money  with 
the  sheriff  and  left  the  property  with  him 
as  security  for  the  rest  of  the  purchase 
price.  It  was  held  that  the  mortgagees 
cannot  take  the  money  and  also  claim  that 
the  sheriff  exceeded  his  authority  in  not 
selling  for. cash  and  maintain  a  suit  again-t 
him  for  the  balance.  By  receiving  the 
money  deposited  the  mortgagees  ratified 
the  arrangement  made  by  their  attorney  as 
to  the  sale  which  the  sheriff  was  making, 
and  if  they  desired  a  resale  of  the  prop- 
erty they  should  have  directed  it.  Rad<  r 
V.  Maddox,  150  U.  S.  128,  131,  37  L.  Ed. 
1025. 

Acts  of  agent.— See  the  title  PRIN- 
CIPAL AND  AGENT. 

Remittitur.— See  post,  "Inconsistent 
Positions  in  Judicial  Proceedings,"  IV,  E, 
20,    b. 

Stock  subscription  obtained  by  fraud 
and  misrepresentation. — See  the  title 
STOCK  AND  STOCKHOLDERS. 

61.  Compton  v.  Jesup,  167  U.  S.  1,  35, 
42   L.    Ed.   55. 

Decree  of  foreclosure  preserving  rights 
of  lien  claimant. — Mortgagees  who  were 
not  parties  to  a  decree  of  foreclosure  pre- 
serving the  rights  of  a  lienholder,  but  who 
procured,  or,  at  least,  acquiesced  in,  such 
decree,  and  participated  in  the  benefits  of 
the  early  sale  thus  secured,  have  no  right 
to  object  to  the  enforcement  of  such  lien 
in  the  manner  pointed  out  in  the  decree. 
Compton  V.  TesUp,  167  U.  S.  1.  35,  42  L. 
Ed.  55;  The  Stephen  Morgan.  94  U.  S. 
599.  24  L.  Ed.  266;  Mt.  Pleasant  v.  Beck- 
with.  100  IT.  S.  514,  25  I.  Ed.  '',;)<.)  See 
post,  "Inconsistent  Positions  in  Judicial 
Proceedings."  IV.  E,  20.  b.  See  the  titles 
MORTGAGES  \.ND  DEEDS  OF 
TRUST:   R\ILRO\DS. 

62.  Stockwell  v.   United    States.   13   Wall 
:.::i.  566,  20   I.    Ed     191,  opinion  of   Field, 
J.,    di-scnting. 

"So    a    principal    or    partner    will    some- 
times   be    held    liable    for    the    fraud    of    the 


976 


ESTOPPEL. 


(2)  Contracts.— A  party  enjoying  the  benefits  of  a  contract  cannot  object  to 
its  burdens  or  question  its  effect.63  He  is  estopped  from  questioning  its  exist- 
ence,04  or  validity.65 


agent  or  partner,  which  was  not  author- 
ized, where  the  fruits  of  the  fraud  are 
retained."  Stockwell  v.  United  States,  13 
Wall.  531,  566,  20  L.  Ed.  491,  opinion  of 
Held,  J.,  dissenting. 

63.  Joy  v.  St.  Louis.  138  U.  S.  1,  40,  34 
L.    Ed.   843. 

Where  after  the  passage  of  the  eight- 
hour  law  of  June  25,  1868,  a  laborer,  in 
the  habit  of  working  for  the  government 
twelve  hours  a  day,  for  $2.50  a  day,  is  in- 
formed by  the  proper  authority  that,  if  he 
remains  in  the  service  at  that  compensa- 
tion, he  must  continue  to  work  twelve 
hours  a  day,  and  he  does  so  continue,  and 
is  paid  accordingly,  he  cannot  afterwards 
recover  for  the  additional  time  over  eight 
hours  as  a  day's  labor.  United  States  v. 
Martin,  94  U.    S.   400.   24   L.    Ed.    128. 

Railroad  company  indorsing  and  nego- 
tiating void  state  or  municipal  aid  bonds. 
— A  railroad  company  indorsed  bonds,  is- 
sued by  a  state,  with  its  certificate  to  the 
effect  that  the  state  held  the  first  mort- 
gage bonds  of  the  company  for  a  like 
amount  as  security  to  the  holder,  put  on 
the  market  and  sold  the  bonds  so  in- 
dorsed. The  bonds  were  unconstitutional 
and  void.  It  was  held  that  the  railroad 
company  is  estopped,  so  far  as  its  own 
liabilities  are  concerned,  from  denying  the 
validity  of  the  bonds  and  from  setting  up 
their  unconstitutionality.  Having  nego- 
tiated them  on  the  faith  of  such  a  certifi- 
cate, the  company  must  be  held  to  have 
agreed  as  part  of  its  own  contract,  what- 
ever that  was.  that  the  bonds  were  obliga- 
tory. Railroad  Companies  v.  Schutte,  103 
U.  S.  118,  140,  144,  26  L.  Ed.  327. 

A  railway  company  received  the  bonds 
of  a  town  in  payment  for  stock  in  its  road 
and  transferred  them  for  full  value  and 
retained  the  purchase  price.  The  bonds 
were  adjudged  to  be  void  and  the  holder 
thereof  brought  suit  against  the  town  to 
obtain  a  decree  that  it  transfer  to  him  the 
stock  received  for  such  bonds.  It  was  held 
that  the  railway  company  cannot  object  to 
such  decree.     Illinois,  etc.,  R.  Co.  v.  Wade, 


140   U.    S.    65,   69, 


L.    Ed.    342. 


Agreement  that  deficiencies  in  construc- 
tion of  railroad  should  be  supplied. — See 
post.   "In    General."    IV,    E.   20,   a. 

Pass  over  railroad  given  for  a  considera- 
tion.—See  the  title  CARRIERS,  vol.  3,  p. 
567. 

Assignee  of  patent  in  suit  for  account- 
ing.—See    the    title    PATENTS. 

Contract  completed  after  time  of  per- 
formance passed. — See  the  titles  CON- 
TRACTS, vol.  4.  p.  552;  WORKING 
C(  >NTR  \CTS 

64.  Northern  Assur.  Co.  v.  Grandview 
Bldg.  Ass'n,  183  U.  S.  308,  327,  46  L.  Ed. 

213. 

"To  take  the  benefit   of  a  contract   with 


full  knowledge  of  all  the  facts  and  at- 
tempt afterwards  to  defeat  it,  when  called 
upon  to  perform,  by  asserting  conditions 
relating  to  those  facts,  would  be  to  claim 
that  no  contract  was  made,  and  thus 
operate  as  a  fraud  upon  the  otner  party." 
Northern  Assur.  Co.  v.  Grandview  Bldg. 
Ass'n,   183  U   S.  308,  327,  46  L-   Ed.  213. 

Contract  of  agent  with  insurance  com- 
pany.— An  insurance  agent  who  had  re- 
ceived a  general  circular  from  his  com- 
pany which  contained  in  clear  language 
the  terms  of  his  compensation,  and  had 
acted  on  it  without  complaint  for  several 
years,  received  and  adjusted  his  compen- 
sation by  it,  is  estopped  to  deny  that  it 
was  the  contract  under  which  he  acted, 
and  that  he  was  employed  on  those  terms. 
Stagg  v.  Insurance  Co.,  10  Wall.  589,  593, 
19    L.    Ed.   1038. 

65.  Validity. — Kinsman  v.  Parkhurst,  18 
How.  289,  293,  15  L,  Ed.  385. 

A  party  seeking  to  get  the  benefit  of  a 
contract  which  he  alleges  was  fraudu- 
lently made  is  estopped  to  complain  of  a 
fraud  of  which  he  is  seeking  to  share  the 
fruits.  Bissell  v.  Foss,  114  U.  S.  252,  29 
L.    Ed.    126. 

Second  or  substituted  contract. — A  per- 
son who  enters  of  his  own  accord  into  a 
second  or  substituted  contract  and  has 
acted  under  it  and  has  taken  advantages 
which  resulted  from  his  action  under  it, 
having  received  the  compensation  which 
was  to  be  paid  under  its  terms,  is  es- 
topped from  denying  the  validity  of  the 
contract.  Nor  does  the  fact  that  in  mak- 
ing his  second  contract,  he  protested  that 
he  had  rights  under  the  first,  better  his 
position.  If  he  had  any  such  rights  and 
desired  to  maintain  them,  he  should  have 
abstained  from  putting  himself  in  a  posi- 
tion where  he  voluntarily  took  advantage 
of  the  second  opportunity  to  secure  a  con- 
tract. United  States  v.  Lamont,  155  U.  S. 
303,   309,    39    L.    Ed.    160. 

A  contractor  bidding  for  government 
work  offered  to  do  the  work  for  19.7  cents 
per  cubic  yard.  Upon  a  second  advertise- 
ment for  bids  he  offered  to  do  the  work 
for  13.7  cents  per  cubic  yard.  The  latter 
bid  was  accepted,  he  did  the  work  and 
received  the  compensation.  It  was  held 
that  even  if  the  contractor  was  entitled 
i"  an  award  of  the  work  under  his  first 
bid.  he  is  estopped  from  denying  the 
validity  of  the  second  contract  and  cannot 
recover  compensation  at  the  rate  specified 
in  his  first  bid.  United  States  "'.  Lamont, 
155   U.    S.    303,   39    L.    Ed.    160. 

"If  the  claimants  had  any  objection  tc 
the  provisions  of  the  contract  they  sierned, 
they  sin  mid  have  refused  to  make  it.  Hav- 
ing made  it  and  executed  it,  their  mouths 
an-  closed  against  any  denial  that  it  su- 
perseded all   previous  arrangements."   Gil- 
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Bonds.— Where  a  party  reaps  the  benefit  of  a  bond  into  which  he  volun- 
tarily entered,  gives,  and  is  called  upon  to  respond,  he  is  estopped  to  repudiate 
the   obligation   he    has    assumed.66 

Conveyance.— A  guarantee  having  accepted  the  benefit  of  a  conveyance, 
cannot  repudiate  the  burden  imposed  upon  him  by  an  express  agreement  therein.67 

Where  a  sale  of  land  is  made  under  power  of  attorney,  neither  the 
principal  nor  his  heirs  can  repudiate  such  sale  after  having  received  the  purchase 
money  with  knowledge  of  all  the   facts.68 

Corporations. — See  the  title  Corporations,  vol.  4.  pp.  747.  751. 

Accepting  Privileges  and  Benefits  of  Law.— See  the  title  Constitutional 
Law,  vol.  4,  p.  77. 

b.    Accepting  Benefits  under  Will. — This  subject  is  treated  elsewhere.69 


bert  v.  United  States,  8  Wall.  358,  19  L. 
Ed.  303;  United  States  v.  Lamont,  155  U. 
S.    303.   310,   39    L.    Ed.    160. 

Defendants  who  have  actually  received 
the  consideration  of  a  written  agreement 
cannot,  in  an  action  brought  against  them 
for  a  breach  of  their  covenants,  set  up 
that  the  agreement  did  not  bind  the  plain- 
tiff to  perform  his  covenants,  provided  it 
appears  that  he  has  performed  them  in 
good  faith  and  without  prejudice  to  the 
defendants.  Storm  v.  United  States,  94  U. 
S.   76,   24   L.   Ed.   42. 

Unauthorized  guarantee  of  note  by  of- 
ficer of  bank. — A.  made  his  promissory  note 
to  his  own  order,  duly  indorsed  it  to  the 
order  of  B.,  and  delivered  it  to  a  national 
bank.  The  latter  negotiated  it  to  B.,  and 
applied  the  proceeds  thereof  to  the  can- 
cellation of  a  prior  debt  of  A.  With  the 
knowledge  and  consent  of  the  president 
and  cashier,  who  were  also  directors,  but 
without  any  notice  to  or  authority  from 
the  board,  C,  one  of  the  directors  and 
vice-president  of  the  bank,  guaranteed,  at 
the  time  of  the  transaction,  the  payment 
of  the  note  at  maturity  by  an  indorsement 
thereon  to  that  effect  in  the  name  and  on 
behalf  of  the  bank.  The  note  was  duly 
protested  for  nonpayment,  and  the  bank 
notified  thereof.  B.  brought  this  action 
against  the  bank.  It  was  held,  that  it  is 
to  be  presumed  that  C.  had  rightfully  the 
power  he  assumed  to  exercise,  and  tin- 
bank  is  estopped  to  deny  it;  and  that  the 
bank  by  its  retention  and  enjoyment  of 
the  proceeds  of  the  note,  rendered  the 
act  of  C.  as  binding  as  if  it  had  been  ex- 
pressly authorized.  People's  Bank  v.  Na- 
tional Bank,  101  U.  S.  181,  :.':.  I..  Ed.  907, 
citing  Railroad  Co.  v.  Howard.  7  Wall. 
392.    19   L.    Ed.    117. 

Illegal  contracts. — A  person  who  has 
accepted  a  benefit  under  an  illegal  con- 
tract is  not  estopped  from  setting  up  its 
invalidity  as  a  defense  to  an  action  t<>  en- 
force it  against  him  or  to  recover  prop- 
erty or  money  transferred  thereunder.  A 
contrary  view  is  sustained  by  the  decision 
of  some  of  the  state  court-.  Pullman's 
Palace  Car  Co.  v.  Central  Transp.  Co.,  171 
U.  S.  138,  149,  43  L.  Ed.  H)S;  Central 
Transp.  Co.  v.  Pullman'-  Palace  Car  Co., 
139  U.  S.  24,  35  L.  Ed.  55.  See  the  title 
ILLEGAL  CONTRACTS. 
5QS  Enc-62 


A  railway  company  in  possession  of  a 
right  of  way  through  a  park  under  a  con- 
tract providing  for  such  possession  and 
enjoying  the  benefit  of  a  large  expendi- 
ture of  money  by  the  park  commissioners 
is  estopped  to  deny  their  liability  under 
the  agreement  on  the  ground  that  it  was 
against  the  policy  of  the  law,  without  of- 
fering to  return  to  the  grantors  the  prop- 
erty obtained  by  virtue  of  the  agreement. 
Joy  v.  St.  Louis,  138  U.  S.  1,  40,  34  L.  Ed. 
843. 

Agent  or  joint  owner. — See  ante,  "As- 
sumption or  Recognition  of  Authority, 
Capacity,  Character,  etc.,"  IV,   E,  11. 

66.  Bonds.— George  v.  Tate,  102  U.  S. 
564,  571.  26  L-  Ed.  232;  Daniels  v.  Tearney, 
102  U.  S.  415.  422,  26  L  Ed.  187;  United 
States  v.  Hodson,  10  Wall.  395.  19  L.  Ed. 
937.     See  the  title  BONDS,  vol.  3,  p.  402. 

A  claimant  who  voluntarily  accepts  a 
delivery  on  bail,  is  estopped  to  contest  the 
validity  of  the  security.  He  accepts  or 
not  at  his  pleasure,  and  it  would  be 
grossly  inequitable  if  he  mis;ht  lie  by  until 
the  close  of  the  cause,  receive  and  use  the 
property,  and  then,  by  detecting  an  error 
in  the  bond,  set  the  whole  judgment  of 
the  court  at  defiance.  George  v.  Tate, 
10?    U.    S.    564.    571.   26   L.    Ed.    2:','.'. 

Surety  to  set  up  irregularities  in  attach- 
ment bond.— See  the  titles  ATTACH- 
MENT V.ND  GARNISHMENT,  vol.  2.  p. 
687;    BONDS,   vol.   3,   p.   402. 

67.  Keller  v.  Ashford.  133  U.  S.  610 
620,    33    L.    Ed.    667. 

By   judicial   sale. — See   post,   "Inconsist- 
ent    Positions     in    Judicial     Proceeding 
IV,  E.  20.  b. 

68.  William-  v.  Paine.  169  U.  S.  55,  12 
L.    Ed.    658. 

Married    woman    or   her   heir    at    law.—- 
post,    "Infant-     and     femes     Covert," 
IV.  F,  2,  b. 

69.  Accepting  benefit  under  will. — See 
the   title   WILLS. 

Provision     in     satisfaction     of    dower. — 
See  the  title  WILLS      See,  also,  th< 
|m  >WER,    ante,    p       187;      M  \RR1  VGE 
CONTRACTS  AND  SETTLEMENTS 

Aliens  to  question  succession  tax. — See 
the  titles  ALIENS,  vol.  1.  p.  234;  SUC- 
CESSION   TAXES. 
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17.  Encouraging  Act  to  Bk  Done: — (a)  In  General — A  party  cannot  en- 
courage an  act  to  be  done,  and  then  exercise  a  legal  right  in  hi  stility  to  such  act, 
to  the  injury  of  the  part)'  obeying  his  intimations.70  Especially  is  he  bound, 
when  his  direction  is  clothed  with  the  solemnity  of  a  legal  proceeding,  and  the 
money  is  received  and  distributed  under  the  forms  of  law.71 

b.  Obtaining  Enactment  of  Ordinance. — A  person  who  obtains  the  enactment 
of  an  <  rdinance  is  estopped  to  issue  a  right  in  hostility  thereto.72 

18.  Acquiescence,  Laches,  Ratification  and  Waives — a.  In  Genera!. — 
Misleading  Acquiescence. — If  a  parly  having  an  interest  to  prevent  an  act 
being  done,  has  full  notice  of  its  having  been  done,  and  acquiesces  in  it,  so  as  to 
induce  a  reasonable  belief  that  he  consents  to  it.  and  the  position  of  others  is  al- 
tered by  their  giving  credit  to  his  sincerity,  he  has  no  more  right  to  challenge  the 
act  to  their  prejudice  than  he  would  have  had  if  it  had  been  done  by  his  previous 


70.  O'Brien  v.  Weld,  92  U.  S.  81.  84,  23 
L.  Ed.  675;  Swain  v.  Seamens,  9  Wall. 
254,   274.   19   E    Ed.   554. 

Where  any  person  tacitly  encourages 
an  act  to  be  done,  he  cannot  afterwards 
exercise  his  legal  right  in  opposition  to 
such  consent,  if  his  conduct  or  acts  of 
encouragement  induced  the  other  party 
to  change  his  position,  so  that  he  will  be 
pecuniarily  prejudiced  by  the  assertion  of 
such  adversary  claim.  Swain  V.  Seamens, 
9  Wall.   254,  274.   19   L,.    Ed.   554. 

A  vendee  contracted  to  build,  on  a  lot 
sold  upon  mortgage,  a  mill  fifty  feet  wide 
by  one  hundred  and  fifty  feet  long  He 
built  a  mill  that  was  seventy-eight  feet 
wide  by  one  hundred  feet  long.  The  pur- 
pose of  the  contract  was  to  give  the 
vendor  security  for  the  purchase  money 
of  the  lot.  The  mill  which  was  built  cost 
mere  and  was  better  adapted  to  the  pur- 
poses intended  than  such  a  one  as  was  con- 
tracted for.  The  vendor  made  an  agree- 
ment that  upon  a  mill  such  as  the  one 
contracted  for,  being  built  on  the  lot  sold, 
he  would  accept  policies  of  insurance  on 
it  for  the  amount  of  another  mortgage 
collateral  to  one  given  on  the  property 
sold.  He  accepted  such  policies  on  the 
mill  as  built;  and  by  his  conduct  and 
declarations  led  the  vendee  to  believe  that 
it  would  be  accepted  as  a  compliance  with 
the  contract  and  that  he  was  content  with 
the  change  made  and  would  readily  ac- 
quiesce in  what  they  had  done  when  the 
mill  was  completed.  The  vendor  declined 
to  enter  satisfaction  on  such  other  mort- 
gage because  the  mill  was  not  of  the  di- 
mensions contracted  for.  and  set  Up  as  a 
defense  the  statute  of  fraud.  Estoppel 
was  set  up  by  the  vendee  as  an  answer  t" 
the  defense  of  the  statute  of  frauds.  It 
was  held  that  in  view  of  the  facts  it  was 
a  complete  answer  to  thai  defense.  SwaiP 
v.   Seamens,   9   Wall.   254,    in    I.     Ed     554 

71.  O'Brien  v.  Weld.  92  U.  S.  81,  85, 
23   L.   Ed.   675. 

The    plaintiff    recovered    judgment     In    a 
--t:<te  court  sued  out  an  execution   thereon 
which     was    levied     upon    the    defendant's 
property.     Subseciuently  t'1'    defandan< 
thrown  into  bankruptcy  upon  the  petition 


of  one  of  his  creditors  who  obtained  from 
the  district  court  an  injunction  order  re- 
straining the  plaintiff  from  disposing  of 
the  defendant's  property  until  further  or- 
der of  the  court.  Thereupon  the  plaintiff 
presented  a  petition  to  the  district  court, 
asking  that  the  injunction  be  so  modified 
as  to  allow  the  sheriff  to  sell  the  defend- 
ant s  property  levied  on  previously  to  fil- 
ing the  petition  in  bankruptcy.  On  plain- 
tiff's petition  an  order  was  made,  granting 
its  prayer,  directing  the  time  and  manner 
of  sale,  and  ordering  that  the  avails  of  the 
sale  should  be  brought  into  the  district 
court  to  await  its  further  orders.  A  sale 
was  made  in  pursuance  thereof;  and  the 
money  resulting  from  the  sale  was  paid 
into  court  by  the  sheriff,  as  therein  re- 
quired. It  was  held  that  the  sheriff  was 
excused  from  liability  to  pay  the  plaintiff 
the  money  collected  under  the  execution 
If  the  execution  creditor,  upon  the  claim 
of  the  assignee,  had  simply  directed  the 
sheriff,  without  the  form  of  an  order  of 
the  court,  to  pay  the  money  into  bank- 
ruptcy, the  sheriff  would  have  been  justi- 
fied in  complying  with  the  direction;  much 
more  so,  when  as  in  the  present  case  !  i- 
direction  is  clothed  with  the  solemnity  of 
a  legal  proceeding.  O'Brien  v.  Weld.  92 
U.    S.    St.   84.   23    L.    Ed.    675. 

72.  Obtaining  the  enactment  of  an  or- 
dinance reducing  wharf  charges. — A  lease 
of  a  wharf  from  a  city  provided  ''that  in 
e.isc  the  right  to  collect  wharfage  or  rents 
should  be  defeated  permanently  through 
the  instrumentality  or  with  the  aid  of  the 
mayor  and  council  of  the  city,"  the  prop- 
erty should  revert  to  the  lessor.  The  city 
by  an  ordinance  reduced  the  wharfage  for 
steamers  from  $5  per  trip  to  $5  per  we 
The  evidence  showed  that  the  lessor  of 
the  wharf  drew  up  the  ordinance  himself, 
urged  its  adoption  upon  the  council,  that 
the  city  had  no  interest  in  the  matter,  and 
that  the  council  passed  it  only  by  rea-o-i 
of  hi-  urgency,  and  because  he  thougl'1 
ilc  change  would  be  beneficial  to  him  it 
was  held  that  such  reduction  of  wharf 
charges  will  not  work  ;i  fc  eitnre  in  favor 
of  the  lessor.  Volenti  non  fi<  injuria.  M^. 
hall    v.    Vicksburg,    15    Wall.    L46,    150,    21 
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license.73  It  is  a  principle  of  the  law  of  estoppel  in  pais,  thai  a  person  looking 
on  and  assenting  to  that  which  he  has  power  to  prevent,  is  held  to  be  precluded 
ever  afterwards  from  maintaining  an  action  for  damages.7'  These  principli  s 
have  been  applied  to  cases  of  acquiescence  in  an  accounting  and  settlemenl  ;7"'  in 
the  construction  of  written  instruments  such  as  deeds;70  contracts  of  sale,  etc77 


73.  Leather     Manufacturers'     Bank      v. 
Morgan,  117  U.  S.  96.  113,  29  L.  Ed.  811. 

"The  rule  is  aptly  expressed  by  2  Pome- 
roy's  Eq.  Jur.,  §  816,  as  follows:  "Ac- 
quiescence is  an  important  factor  in  de- 
termining equitable  rights  and  remedies 
in  obedience  to  the  maxims:  He  who 
seeks  equity  must  do  equity,  and  he  who 
comes  into  equity  must  come  with  clean 
hands.  Even  when  it  does  not  work  a 
true  estoppel  upon  rights  of  property  or 
of  contract,  it  may  operate  in  analogy  to 
estoppel — may  produce  a  quasi  estoppel — 
upon  the  rights  of  remedy.'  And  in  §  965: 
'When  a  party  with  full  knowledge,  or  at 
least  with  sufficient  notice  or  means  of 
knowledge,  of  his  rights,  and  of  all  the 
material  facts,  freely  does  what  amounts 
to  a  recognition  of  the  transaction  as  ex- 
isting, or  acts  in  a  manner  inconsistent 
with  its  repudiation,  or  lies  by  for  a  con- 
siderable time  and  knowingly  permits  the 
other  party  to  deal  with  the  subject  mat- 
ter under  the  belief  that  the  transaction 
has  been  recognized,  or  freely  abstains  for 
a  considerable  length  of  time  from  im- 
peaching it,  so  that  the  other  party  is 
thereby  reasonably  indaced  to  suppose 
that  it  is  recognized,  there  is  acquiescence, 
and  the  transaction,  although  originally 
impeachable,  becomes  unimpeachable  in 
equity.  Even  where  there  has  been  no 
act  nor  language  properly  amounting  to 
an  acquiescence,  a  mere  delay,  a  mere 
suffering  time  to  elapse  unreasonably,  may 
of  itself  be  a  reason  why  courts  of  equity 
refuse  to  exercise  their  jurisdiction  in 
cases  of  actual  and  constructive  fraud,  as 
well  as  in  other  instances.  It  has  always 
been  a  principle  of  equity  to  discourage 
stale  demands:  laches  are  often  a  defense- 
wholly  independent  of  the  statute  of  limi- 
tations.' "  Simmons  v.  Burlington,  etc.. 
R.  Co.,  159  U.  S.  278.  291.  40  L.  Ed.  150, 
157.     See,   also,   the   title   LACHES. 

74.  Gill  v.  United  State-.   160  U.   S.  426, 
430.   40   L.    Ed.    480. 

75.  Accounting  and  settlement. — A  rail- 
road company  contracted  with  the  gov- 
ernment to  carry  the  mail  over  a  route 
which  included  part  of  its  own  road  anil 
part  of  the  road  of  another  railroad  c 
pany.  The  latter  company  stood  by  con- 
tentedly and  saw  the  money  which  it 
earned  naid  to  the  former  company,  and 
received  and  receipted  for  the  money  paid 
it  on  that  foundation.  Tt  was  held  that  it 
would  be  inequitable  to  permit  the  latt 
company  to  recover  the  money  which  it 
earned  from  the  government,  and  thus 
make  the  government  pay  twice.  Pail- 
road  Co.  v.  I'nit'd  States,  103  U.  S.  To::. 
704,  26  L   Ed.   454. 


76.  Construction  of  deed— Assignee  of 
original  vendor.— Certain  vendors  by  deed 
conveyed  to  the  United  States  "the  right 
and  privilege  to  use,  divert,  and  carrv 
away  from  the  fountain  spring,  by  which 
the  woollen  factory  of  the  said  HamilU  n 
and  Robinson  is  now  supplied,  so  much 
water  as  will  pass  through  a  pipe  or  tube 
of  equal  diameter  with  one  that  shall  con- 
vey the  water  from  the  said  spring,  upon 
the  same  level  therewith,  to  the  factory 
of  the  said  grantors,  and  to  proceed  from 
a  common  cistern  or  head  to  be  erected 
by  the  said  United  States,  and  to  convev 
and  conduct  the  same,  by  tubes  or  pipes, 
through  the  premises  of  the  said  grantors 
in  a  direct  line,"  etc.,  etc.  The  distance  to 
which  the  United  States  wished  to  carry 
their  share  of  the  water  being  much 
greater  than  that  of  the  other  partv.  made 
it  necessary,  according  to  the  principles  of 
hydraulics,  to  lay  down  pipes  of  a  larger 
bore  than  those  of  the  other  party,  in  or- 
der for  them  to  obtain  one-half  of  the 
water.  The  vendors  were  present  when 
the  pipes  were  laid  down  in  this  way,  an  1 
made  no  objection.  This  construction  of 
the  contract  was  acquiesced  in  by  all  par- 
ties interested  for  sixteen  years.  An  a-- 
signee  of  the  original  vendors  conveye  1 
to  a  vendee,  whose  deed  recognized  the 
title  of  the  United  States  to  one-half  of 
the  water.  It  was  held  that  such  vendee  err  - 
not  claim  a  different  construction  of  the 
deed  to  the  United  State-,  and  disturb  the 
arrangement  for  conducting  the  water  fr<>m 
the  original  grantor's  premises,  becai 
the  government  pipes  are  of  a  larger 
diameter  than  his  own;  the  original  vendor 
and  vendee  have,  by  their  conduct,  ac- 
quiesced in  by  all  parties  interested  for 
sixteen  years,  given  a  practical  construc- 
tion to  their  agreement  which  is  con- 
clusive. Irwin  v.  United  State-.  16  How. 
513.   14  L.   Ed.   1038. 

Under  the  circumstances,  the  construc- 
tion  to  be  given  to  the  deed  i-.  that  the 
United  States  purchased  a  right  to  oi 
half  of  the  water,  and  had  a  right  to  lay 
down  such  pipes  as  were  necessary  to 
ire  that  object.  And  the  assignee  of 
the  original  vendor  cannot  diminish  the 
quantity  of  water  to  he  obtained  by  I 
United  States,  whose  pipe  would  he  the 
Longest,  by  placing  upon  the  <lc<'d  a  dif- 
nt  construction,  viz,  that  it  provided 
for  pipes  of  equal  size,  but  of  unequal 
length.  Trwin  v.  United  Stat""-.  16  How. 
513     n    I..    Ed     1038. 

77.  Desrrintinn  in  contract  of  sale  of 
quantity  of  land  sold. —  \  con  trad  of  -ah-  of 
several  parcels  of  land  was  described  by 
boundaries  and  a  tituting  "about  one 
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thousand  acres."  The  vendee  held  posses- 
sion for  fourteen  years,  sold  off  portions  of 
tlie  land  and  made  no  claim  tor  a  defi- 
ciency in  the  amount  which  he  claimed  to 
have  purchased.  It  was  held,  under  all 
these  circumstances  the  vendor  is  under 
no  obligation  to  make  good  the  difference 
between  the  amount  of  one  thousand 
acres  and  the  quantity  found  within  the 
boundaries  by  actual  survey.  The  vendee 
is  estopped  by  acquiescence  to  insist  that 
the  agreement  was  intended  by  the  par- 
ties to  warrant  one  thousand  acres.  Law- 
son  v.  Floyd,  124  U.  S.  108,  120,  31  L.  Ed. 
347. 

78.  Legality  of  sale  of  railroad. — The 
bondholders  of  a  railroad  company  ac- 
quiesced in  the  sale  of  the  road  to  another 
company  and  took  no  action  during  pro- 
tracted litigation  and  allowed  the  re- 
ceivers to  go  on  contracting  debts  with 
respect  to  the  whole  line  operated  as  a 
unit.  Afterwards  such  bondholders  sought 
to  question  the  legality  of  the  sale  and 
affect  the  validity  of  such  debts.  It  was 
held  that  because  of  the  nonaction  of  the 
bondholders  and  their  trustees  under  cir- 
cumstances where  no  separation  can  be 
made  as  to  the  matters  questioned  and 
where  important  rights  had  accrued  on 
the  faith  of  the  unity  of  the  rights,  they 
are  estopped  to  object  that  there  was  no 
authority  to  buy  the  road.  Their  ac- 
cuiescence  operates  as  an  estoppel.  Union 
Trust  Co.  v.  Illinois  Midland  R.  Co.,  117 
U.    S.   434,  29   L-   Ed.   963. 

Purchase  by  railroad  of  connecting  rail- 
roads and  their  franchises. — In  Union 
Trust  Co.  v.  Illinois  Midland  R.  Co.,  117 
U.  S.  434,  29  L.  Ed.  963,  after  one  railroad 
corporation  had  purchased  of  two  others 
their  connecting  railroads  and  their  fran- 
chises, a  receiver  had  been  appointed  of 
all  its  property,  including  the  three  rail- 
roads, and,  under  the  direction  of  the 
court,  and  without  objection  by  any  of 
tie  parties  interested,  had  for  years  ad- 
ministered the  whole  as  a  unit,  and  in- 
curred expenses  and  issued  certificates  ac- 
cordingly.  "It  was  held  that  the  holders 
of  bonds  secured  by  mortgage  of  one  of 
the  purchased  railroads  could  not.  for 
want  of  affirmative  legislative  authority 
for  the  sale  and  purchase  of  that  road, 
claim  a  priority  of  lien  upon  it  as  against 
the  holders  of  certificates  issued  by  the 
receiver  for  necessary  and  proper  ex- 
penses of  the  whole  line;  and  this  court, 
declared  in  its  opinion  delivered  by  Mr. 
Justice  Blatchford,  rested  this  conclusion 
'on  the  principle  that  nonaction  on  the 
part  of  the  bondholders  and  their  truster. 
which  allowed  the  court  and  the  receivers 
to  go  on  during  the  entire  litigation,  con- 
tracting debts  in  respeel  to  the  whole  line 
operated  as  a  unit,  and  administering  the 
property    as     one,      under      circumstances 


where,  as  shown,  it  was  and  is  impossible 
to  separate  the  interests,  as  to  expendi- 
tures and  benefits,  in  respect  to  the  mat- 
ters now  questioned,  and  wiiere  important 
rights  have  accrued  on  the  faith  of  the 
unity  of  the  interests,  amounts  to  such 
acquiescence  as  should  operate  as  an  es- 
toppel.' Fletcher  v.  Illinois  Midland  R. 
Co.,  117  U.  S.  444,  467,  469,  29  L.  Ed.  967. 
The  court,  in  that  case,  in  no  way  main- 
tained any  suit  on  the  contract  supposed 
to  be  unlawful;  but  simply  refused  to  set 
it  aside  at  the  demand  of  parties,  by  rea- 
son of  whose  silence,  and  omission  to 
seasonably  interpose  any  objection,  it  had 
been  acted  upon  as  valid  throughout  3 
long  course  of  judicial  proceedings."  Cen- 
tral Transp.  Co.  v.  Pullman's  Palace  Car 
Co.,  139  U.  S.  24,  56,  35  L.   Ed.  55. 

79.  In  judicial  proceedings. — Certain 
creditors  of  an  insolvent  corporation  initi- 
ated proceedings  to  secure  preservation  of 
the  unity  of  ownership  and  operation  of 
its  extensive  and  scattered  properties,  and 
the  appropriation  of  the  properties  for  the 
benefit  of  all  the  creditors  equally.  The 
corporation  acquiesced  in  such  proceed- 
ing. Substantially  all  the  creditors  came 
into  the  proceedings.  After  months  had 
passed  the  corporation  for  the  benefit  of 
a  few  creditors  and  to  destroy  the  equality 
between  all,  came  in  with  the  technical 
objection  that  the  creditors  initiating  the 
proceedings  should  have  taken  one  step 
more  at  law  before  coming  into  equity.  It 
was  held  that  a  debtor  to  destroy  equality 
and  accomplish  partiality,  cannot  ignore 
his  long  acquiescence  and  plead  an  un- 
substantial technicality  to  overthrow  pro- 
tracted, extensive  and  costly  proceedings 
carried  on  in  reliance  upon  his  consent. 
Brown  v.  Lake  Superior  Iron  Co.,  134  U. 
S.  530,   ",:;.-).  33   L-  Ed.   1021. 

80.  Distribution  of  fund  in  court. — 
"Where  a  fund  has  been  created  and  the 
mode  of  distribution  prescribed  by  the 
court  which  established  the  amount  of 
the  fund,  its  disposition  in  accordance  with 
the  course  prescribed  by  the  court  must 
he  held  a  finality."  Pam-To-Pee  v.  United 
States,   187  U.   S.   371,  380,  47   L.   Ed.  221. 

Certain  of  the  claimants  under  a  judg 
menl  awarding  a  sum  of  money  to  uniden- 
tify  Pottawatomie  Indians  of  Michigan  and 
[ndiana  in  behalf  of  claims  against  the 
United  States  under  treaties,  failed  to 
furnish  evidence  of  their  right  to  a  share 
therein,  till  after  the  officers  of  the  Indian 
department  in  conformity  to  the  judgment 
had  taken  census  to  identify  the  particu- 
lar individuals  entitled  to  share  in  the 
amount  found  due,  and  the  fund  had  been 
distributed  among  the  individual  claimants 
thus  identified.  It  was  held  that  the 
claimants  who  thus  fail  to  furnish  evidence 
of  their  righl  to  share  in  the  amount 
found   due   are   estopped    from   maintaining 
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gage;81  and  in  a  distributive  trust  appropriation."  The  same  principle  is  ap- 
plied to  an  inventor  who  makes  his  discovery  public,  looks  on  and  permits  others 
10  use  it  without  objection  or  assertion  of  a  claim  for  a  royalty.83  (  )n  the  other 
liand  parties  have  been  held  not  to  he  estopped  by  acquiescence  resulting  from 
the  mere  payment  of  rent  under  a  lease  affected  by  a  suspensive  condition;84 
and  a  state  by  acquiescing  in  the  construction  of  a  sewerage  canal  by  a  city 'in 
another  state. S5 

Acquiescence  in  a  municipal  regulation  which,  all  things  considered,  may 
not  have  been  injurious,  does  not  preclude  a  contest  of  that  which  is  injur-'   us.86 


a  suit  against  the  United  States  for  the 
share  which  they  should  have  received. 
Pam-To-Pee  v.  United  States,  187  U.  S. 
371,  380,  47  L.  Ed.  221.  See  the  title 
PAYMENT    INTO    COURT. 

81.  Rader  v.  Maddox,  150  U.  S.  128,  131, 
37  L.   Ed.   1025. 

82.  Acquiescence  in  trust  appropriation. 

— A  being  indebted  to  several  persons  in 
Philadelphia,  remitted  a  bill  to  B  in  his 
favor,  and  sending  directions  about  its  dis- 
position apportioning  the  proceeds  of  the 
bill  among  certain  of  his  creditors,  one 
of  whom  subsequently  laid  a  foreign  at- 
tachment upon  said  funds  in  the  hands  of 
B  and  the  acceptors  of  the  bill.  This  at- 
tachment creditor  had  received  informa- 
tion, not  only  of  his  own  apportionment, 
but  of  the  distributive  shares  of  all  the 
creditors;  and  he  never  objected  to  the 
appropriation  of  the  fund,  until  he  issued 
his  attachment.  It  was  held  that  B  be- 
came a  trustee  for  the  creditors  from  the 
time  of  receiving  A's  appropriation  and 
that  the  creditors  thereupon  acquired  such 
an  interest  in  the  trust  fund,  as  could  not 
be  divested  or  affected  by  the  attachment; 
but  even  if  B  is  not  held  to  be  a  trustee 
for  the  creditors  and  the  creditors  not 
held  to  have  acquired  such  an  interest  in 
the  trust  fund,  as  could  not  be  divested, 
or  affected  by  the  attachment,  the  attach- 
ing creditor  had  ratified  or  acquiesced  in 
the  distributive  appropriation;  and  the  law 
will  not  permit  him  afterwards  to  mo- 
nopolize the  fund  in  the  way  contemplated 
by  the  present  suit.  He  has  estopoed  him- 
self to  maintain  his  attachment.  Sharpless 
v.  Welsh,  4  Dall.  279.  1  L.  Ed.  833  See 
the  titles  ATTACHMENT  AND  GAR- 
NISHMENT, vol.  2,  p.  605;  TRUSTS 
AND  TRUSTEES. 

83.  Patents. — Gill  «.  United  States.  160  U. 
S  426,  430.  40  L.  Ed.  480.  See  the  title 
PATENTS. 

84.  The  mere  payment  of  rent  under  a 
lease  affected  by  a  suspensive  condition 
does  not  change  the  nature  of  the  suspen- 
sive condition  or  work  an  estoppel.  New 
Orleans  v.  Texas,  etc.,  R.  Co.,  171  U.  S. 
312,   343,  43    L.    Ed.    17s. 

85.  The  state  of  Missouri,  by  acquiescing 
in  the  proceedings  of  the  sanitary  district 
of  Chicago  in  devising  and  carrying  out 
its  sewerage  system  is  not  estopped  From 
seeking  relief  against  the  pouring  of 
sewerage  and  filth  through  a  drainage 
channel    into   the    Mississippi    river   to   the 


detriment  of  the  state  of  Missou,  and  her 
inhabitants.  The  state  of  Missouri  did 
not  in  any  way  encourage  the  adoption  of 
that  system,  or  by  any  act  or  word  induce 
the  city  authorities  to  so  direct  the  sewers 
that  the  Mow  from  them  should  reach  that 
state.  Missouri  v.  Illinois,  etc.,  District 
180    U.    S.    208,   247,   45   L,    Ed.   497. 

86.  Los  Angeles  v.  Los  Angeles  City 
Water  Co.,  177  U.  S.  558,  579,  44  L.  Ed. 
886. 

Validity  of  city  ordinance  fixing  water 
rates.— In  1868  the  city  of  Los  Angeles 
leased  to  a  waterworks  company  its 
waterworks  for  a  term  of  30  years,  re- 
serving the  right  to  regulate  the  water 
rates,  provided  that  they  should  not  be 
reduced  to  less  than  those  then  charged 
by  the  lessees.  "In  1880  the  city  passed 
an  ordinance  to  be  in  effect  one  year,  es- 
tablishing water  rates,  and  passed  one 
every  year  thereafter,  including  1897. 
when  the  one  in  controversy  was  passed. 
The  rates  established  by  the  ordinances 
were  less  than  those  adopted  in  1^70,  and 
the  latter  are  claimed  to  have  been  n  it 
higher  than  the  rates  charged  in  1  *- 
The  company  collected  the  rates  estab- 
lished  by  the  ordinances,  except  those  es- 
tablished in  1896  and  1897.  A  suit  w.  s 
brought  by  the  company  to  set  aside  the 
ordinance  of  1896,  and  that  of  1S97  is  as- 
sailed in  the  case  at  bar.  These  ordinances 
fixed  the  rates  at  less  than  they  had  been 
fixed  before.  The  company  has  also  every 
year  since  188?  filed  a  statement  with  the 
city  council,  showing  the  names  of  the 
consumers  of  water,  the  rates  paid  am]  the 
expenditures  made  for  supplying  water 
for  the  preceding  year.  The  companv  al- 
ways protested  against  the  ricrht  of 
city  to  demand  statements,  and  claimed 
t"  make  them  solely  for  its  information. 
The  company  also  in  1882  protested 
against  the  powes  of  the  city  to  fix  rates 
on  an}'-  other  l>asi-~  that  that  of  the  con- 
tract of  1868."  It  was  held,  that  there 
was  ti"  such  acquiescence  as  estooped  the 
water  company  from  contesting  the 
validity  of  the  ordinance  of  the  city.  The 
city  cannot  claim  to  have  been  deceived 
by    tin'    action    of    the   company   in    colli 

tin-  rates  established  prior  to  1896  and 
there  was  n<>  concealment,  no  misleading, 
no  injury,  no  change  of  condition,  no  cir- 
cumstance  which  could  invoke  the  d< 
trine  of  estoppel  or  laches  Los  \njreles 
:•.  Los  Vnereles  City  Water  Co.,  177  U.  S. 
558,    578,    t  i    L    Ed.    886. 
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Permitting  Sale  and  Expenditure. — See  ante,  "Permitting  Sale  or  Ex- 
penditure," IV,  E,  5,  a,   (2). 

Waiver. — A  party  may  waive  any  portion  either  of  a  contract  or  of  a  stat- 
ute intended  for  his  benefit;  and  if  a  course  of  action  on  his  part  has  misled  the 
other  party,  he  will  not  be  allowed  to  avail  himself  of  his  original  rights,  be- 
cause under  such  circumstances  he  would  be  availing  himself  of  what  was  sub- 
stantially a  fraud,  and  he  should  not  be  allowed  to  reap  any  advantage  from 
his  own  fraud.87 

Assertion  of  Claim. — A  party  who  presses  a  claim  without  remission  does 
not    waive    it.8S 

b.  Adoption  of  Contract. — It  is  not  necessary  that  a  party  should  deliberately 
agree  to  be  bound  by  the  terms  of  a  contract  to  which  he  is  a  stranger,  if,  having 
knowledge  of  such  contract,  he  deliberately  enters  into  relations  with  one  of  the 
parties,  which  are  only  consistent  with  the  adoption  of  such  contract.  If  a 
person  conduct  himself  in  such  manner  as  to  lead  the  other  party  to  believe  that 
he  has  made  a  contract  his  own.  and  his  acts  are  only  explicable  upon  that 
theory,  he  will  not  be  permitted  afterwards  to  repudiate  any  of  its  obligations.89 

c.  Acts  of  Officers  and  Agents — (1)  In  General. — Where  one,  without  ob- 
jection, suffers  another  to  do  acts  which  proceed  upon  the  ground  of  authoritv 
from  him,  or  by  his  conduct  adopts  and  sanctions  such  acts  after  they  are  done, 
he  will  be  bound,  although  no  previous  authority  exists,  in  all  respects  as  if  the 
requisite  power  had  been  given  in  the  most  formal  manner.  If  he  has  justified 
the  belief  of  a  third  party  that  the  person  assuming  to  be  his  agent  was  author- 
ized to  do  what  was  done,  it  is  no  answer  for  him  to  say  that  no  authority  had 
been  given,  or  that  it  did  not  reach  so  far,  and  that  the  third  party  had  acted 
upon  a  mistaken  conclusion.  He  is  estopped  to  take  refuge  in  such  a  defense. 
If  a  loss  is  to  be  borne,  the  author  of  the  error  must  bear  it.  If  business  has 
been  transacted  in  certain  cases,  it  is  implied  that  the  like  business  may  be  trans- 
acted in  others.     The  inference  to  be  drawn  is  that  everything  fairly  within  the 


87.  Mutual  Life  Ins.  Co.  v.  Hill,  193 
U  S.  551,  560,  48  L-  Ed.  788;  Shutte  V. 
Thompson,  15  Wall.  151,  21  L-  Ed.  123. 
See  ante,  "Fraud,"  IV,  E,  2.  See  the  title 
WAIVER. 

Notice  concerning  depositions. — See  the 
title    DEPOSITIONS,  ante,  p.   321. 

If  a  party  to  a  suit  by  his  waiver  has 
misled  his  antagonist,  if  he  refrained  from 
making  objections  known  to  him,  at  a 
time  when  they  might  have  been  removed, 
and  until  after  the  possibility  of  such  re- 
moval had  ceased,  he  ought  not  to  be  per- 
mitted to  raise  the  objection  at  all.  Shutte 
V.  Thompson.  15  Wall.  151.  159.  21  L.  Ed. 
123;  Mutual  Life  Ins.  Co.  v.  Hill,  193  U. 
S.   551,    500.    48   L.   Ed.   788. 

"If  he  may,  he  is  allowed  to  avail  him- 
self of  what  is  substantially  a  fraud.  Par- 
ties to  suits  at  law  may  assert  their  rights 
to  the  fullest  extent;  but  neither  a  plain- 
t:'"f  nor  a  defendant  is  at  liberty  to  deceive, 
fM'her  actively  or  passively,  his  adversary, 
and  a  court  whose  province  it  is  to  ad- 
minister justice,  will  take  care  that  on  the 
trial  of  every  cause  neither  party  shall 
reap  any  advantage  from  his  own  fraud." 
Shutte  v.  Thompson,  15  Wall.  151.  159.  21 
I.    Ed.    1'.':; 

Waiver  of  objection  to  deposition. — See 
the  title  DEPOSITIONS,  ante,  p.  321. 

Demand  of  payment,  protest  for  non- 
ripvmen'-  anH  notice.  —  See  the  title  BILLS, 
NOTE?  AND  CHECKS,  vol.  3,  p.  334. 


88.  Alvord  v.  United  States,  95  U  S. 
356,    358.    24    L.    Ed.    414. 

A  contractor  filed  a  claim  for  additional 
compensation  for  extra  service  in  carry- 
ing the  mails.  The  postmaster  general  in- 
formed him  that  if  said  claims  were 
pressed  he  would  annul  his  contract.  The 
contractor  did  press  his  claim  and  his  con- 
tract was  not  annulled.  Tt  was  held  that 
the  contractor  is  not  estopped  from  suing 
for  such  extra  service  as  he  cannot  be 
said  to  have  waived  his  claim.  Alvord  v. 
United  States,  95  U.  S.  356.  358,  24  L 
Ed.   414. 

89.  Wiggins  Ferrv  Co.  v.  Ohio,  etc.,  R. 
Co..  142  U.  S.  396.  408.  35  L.  Ed.  1055. 
See,  also.  Chicago,  etc.,  R.  Co.  v.  Denver, 
etc..  R.  Co..  143  U.  S.  596.  609.  36  L.  Ed. 
277. 

The  unauthorized  acts  of  army  officers 
of  the  United  States  in  taking  possession 
of  property  for  the  quartermaster's  de- 
partment, under  invalid  leases,  cannot 
'-Mop  the  government  from  insisting  upon 
their  invalidity,  however  beneficial  thev 
may  have  proved  to  the  United  States. 
Filor  v.  United  States.  9  Wall.  45,  49.  19 
L.   Ed.   549. 

Laches  of  officers. — The  government  is 
not  affected  by  the  laches  of  its  officers. 
United  States  7'.  Verdier,  164  U.  S.  213. 
219.   41    L.    Ed.   407. 
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scope  of  the  powers  exercised  in  the  part  may  he  done  in  the  future,  until  no- 
tice of  revocation  of  disclaimer  is  brought  home  to  those  whose  interests  are 
concerned.  Under  such  circumstances  the  presence  or  absence  of  authority  in 
point  of  fact  is  immaterial  to  the  rights  of  third  persons  whi  se  interests  are  in- 
volved. The  seeming  and  reality  are  followed  by  the  same  consequences.  In 
either  case  the  legal  result  is  the  same.90  Accordingly  a  principal  may  be  es- 
topped to  impeach  the  unauthorized  act  of  his  agent  ;91  the  cestui  que  trust  or 
beneficiary,  the  wrongful  act  of  his  trustee;9-  and  a  client  that  of  hi-  attorney.93 
On  the  other  hand  a  principal  has  been  held  not  to  be  estopped  by  the  act  of 
his  agent  from  giving  a  contract  its  true  interpretatii  m.!" 

(2)      Public  Officers. — Xo  conduct  of  public  officers  who  have  no  discretion 


90.  Bronson  v.  Chappell.  12  Wall.  681, 
683,  20  L.   Ed.   436. 

Ratification  is  inoperative  if  the  party 
attempted  to  be  charged  was  not  compe- 
tent to  make  the  contract  in  question 
when  the  same  was  made,  nor  when  the 
supposed  acts  of  ratification  were  per- 
formed, or  if  the  contract  was  illegal,  im- 
moral, or  against  public  policy.  Like  an 
individual,  a  corporation  may  ratify  the 
acts  of  its  agents  done  in  excess  of  au- 
thority, and  such  ratification  may,  in  many 
cases,  be  inferred  from  acquiescence  in 
those  acts,  as  well  as  from  express  adop- 
tion. Such  ratification  may  be  by  express 
consent,  or  by  acts  and  conduct  of  the 
principal  inconsistent  with  any  other 
hypothesis  than  that  he  approved,  and  in- 
tended to  adopt  what  had  been  done  in  his 
name;  and  the  principle  is  as  applicable 
to  corporations  as  to  individuals.  Where 
the  officers  of  the  corporation  openly  ex- 
ercise powers  affecting  the  interests  of 
third  persons,  which  presupposes  a  dele- 
gated authority  for  the  purpose,  and  other 
corporate  acts  subsequently  performed 
show  that  the  corporation  must  have  con- 
templated the  legal  existence  of  such  au- 
thority, the  acts  of  such  officers  will  be 
deemed  rightful,  and  the  delegated  au- 
thority will  be  presumed.  Supervisors  v. 
Schenck,  5  Wall.  772,  781,  782,  18  L.  Ed. 
556. 

No  maxim,  where  it  does  not  prejudice 
the  rights  of  strangers,  is  better  settled  in 
reason  and  law  than  omnis  ratihabitio  re- 
trotrahitur  et  mandato  priori  aequiparatur, 
and  it  is  equally  well  settled  that  the 
maxim  is  as  applicable  to  corporations  in 
matters  of  simple  contract  as  to  other 
contracting  parties.  Questions  of  ratifi- 
cation most  frequently  arise  in  respect  to 
the  acts  or  omissions  of  agents,  but  the 
general  rule  is  the  same  in  all  cases  where 
the  act  done  was  one  which  it  was  compe- 
tent for  the  party  attempted  to  be  charged 
to  do.  When  the  principal,  upon  a  full 
knowledge  of  all  the  circumstances  of  the 
case,  deliberately  ratifies  acts,  doings,  or 
omissions  of  his  agent,  he  will  be  bound 
thereby  as  fully,  to  all  intents  and  pur- 
poses, as  if  he  had  originally  given  him 
direct  authority  in  the  premises,  to  the 
extent  which  such  acts,  doings,  or  omis- 
sions reach.  Supervisors  v.  Schenck.  5 
Wall.  772.  781.  18  L  Ed.   556. 


91.  Agent.— See  the  title  PRINCIPAL 
AND  AGENT. 

92.  Trustee. — Greenleaf  v.  Queen,  1  Pet. 

138.  7  L.  Ed.  85. 

Wrongful  sale  by  trustee.— Where  lots 
conveyed  in  trust  to  be  sold  at  public  auc- 
tion, had  been  wrongfully  sold  by  private 
contract,  and  the  property  was  afterwards 
offered  for  sale,  in  the  manner  prescribed 
by  the  deed  of  trust,  for  the  purpose  of 
making  a  title  to  the  private  purchaser;  at 
which  time,  more  was  bid  for  the  same, 
than  the  amount  for  which  it  had  been 
privately  contracted  to  be  sold;  the  pur- 
chaser, by  private  contract,  to  whom  pos- 
session was  delivered,  at  the  price  for 
which  it  had  been  privately  sold  to  him, 
cannot  allege  that  the  sale  was  void;  since, 
whatever  may  be  the  liability  of  the  trus- 
tee, to  those  interested  in  the  proceeds  of 
the  sale,  for  the  amount  offered  at  the  auc- 
tion; it  is  not  an  objection  on  the  part  of 
the  purchaser  to  release  him  from  his  con- 
tract. Neither  can  the  persons  who  are 
beneficially  interested  in  the  property  con- 
vey by  the  deed  of  trust,  who  are  the  ac- 
tive parties  in  enforcing  the  payment  of 
the  purchase  money,  after  such  solemn 
act,  done  in  affirmance  of  the  sale  made 
to  the  private  purchaser,  be  permitted,  by 
a  court  of  equity  to  impeach  it.  Green- 
leaf  v.  Queen,  1  Pet.  138.  7  L.  Ed.  85. 

A  bank  named  as  a  beneficiary  in  a  deed 
of  trust  by  virtue  of  which  a  sale  was 
made  by  an  agent  acting  for  the  trustees 
and  the  creditors  named  in  the  deed, 
among  which  the  bank  was  prominent, 
cannot,  after  the  sale  by  such  agent,  dis- 
avow his  agency.  Bank  v.  Peter.  13  Pet 
123.  126,  10  L.  Ed.  89. 

93.  Purchase  by  attorney  at  sale  by  him- 
self of  client's  property.  See  the  title  AT- 
TORNEY   AND  CLIENT,  vol.  2,   p.   719. 

94.  The  Pacific  mail  steamship  company 
entered  into  a  contract  with  the  United 
States,  for  carrying  the  Asiatic  mails.  In 
a  suit  involving  the  construction  of  said 
contract,  it  was  held  that  the  steam-hip 
company  is  not  estopped  by  the  acts  and 
language  of  some  of  it-  officers  giving  the 
contract  a  different  construction,  from 

3i  rting  the  rights  which  the  true  construc- 
tion  of  it    gives   them,     Steamship   C< 
United    States,    103    V.   S.    721,   26    L    Ed. 
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to  waive  or  alter  a  contract  can  estop  the  government  from  asserting  its  rights 
thereunder.  In  such  cases  the  consent  or  acquiescence  of  the  government  agents 
in  disregard  of  the  contract  is  no  defense.95 

19.  Judicial  Admissions  and  Stipulations — a.  In  General. — As  a  gen- 
eral rule  the  law  binds  a  party  to  his  judicial  declarations,  and  forbids  him  from 
subsequently  contradicting  his  statements  thus  made.96 

b.  Oral  Statements  under  Oath. — A  party  may  be  estopped  to  deny  the  truth 
of  a  statement  of  fact  made  by  him  under  oath.97 

c.  Admission  as  to  Mutter  of  Laze  or  Legal  Conclusions. — A  statement  of 
opinion  upon  a  question  of  law  by  a  witness  in  his  testimony,  where  the  facts  are 
equally  well  known  to  both  parties,  does  not  operate  as  an  estoppel. 9S  Thus  a 
statement  of  opinion  by  a  witness  as  to  the  law  of  a  contract  is  not  a  declaration 
or  admission  of  fact,  such  as  would  estop  him  from  subsequently  taking  a  dif- 
ferent position  as  to  the  true  interpretation  of  the  written  instrument.99 


95.  Pine  River  Logging  Co.  v.  United 
States,  186  U.  S.  279,  291,  46  L.  Ed.  1164; 
Lee  v.  Munroe,  7  Cranch  366,  3  L-  Ed.  373; 
The  Flovd  Acceptances,  7  Wall.  666,  19 
L.  Ed.  169;  Whiteside  v.  United  States,  93 
U.   S.  247,  23   L   Ed.   882. 

Invalid  loan  certificate  by  government. 
— The  United  States  are  not  estopped 
from  contesting  the  validity  of  loan  cer- 
tificates, issued  by  the  Continental  Con- 
gress in  1777,  when  such  certificates  were 
not  countersigned  by  the  loan  officer  of 
the  state  as  required  by  the  legislation 
which  authorized  them,  because  of  the  er- 
roneous payment  of  interest  thereon  for  a 
period  of  four  years.  The  interest  was 
paid  by  the  mistake  of  the  treasurer  and 
without  authority,  and  therefore  not  bind- 
ing on  the  United  States,  and  there  was  no 
purpose  on  part  of  the  government  to  rat- 
ify the  act  of  the  person  irregularly  issu- 
ing such  certificates,  for  they  were  re- 
jected as  soon  as  the  attention  of  the 
proper  department  was  called  to  it. 
Ward  v.  United  States,  10  Wall.  593,  603, 
19  L.  Ed.  1033. 

96.  Judicial  admission. — Sturm  v.  Boker, 
150  U.  S.  312.  334,  37  L.  Ed.  1093;  Dent  V. 
Ferguson,  132  U.  S.  50.  33  L.  Ed.  242; 
Creath  v.  Sims.  5  I  low.  192,  12  L  Ed.  Ill; 
Wheeler  v.  Sage,  1  Wall.  5 IS,  17  L.  Ed. 
646;  Selz  v.  Unna,  6  Wall.  327,  18  L.  Ed. 
799;  Kitchen  v.  Rayburn.  19  Wall.  254,  22 
L.  Ed.  64;  Bartle  v.  Coleman.  4  Pet.  184, 
7  L.  Ed  825;  Sample  v.  Barnes,  14  How. 
To.  i  t  L  Ed.  330;  Hanauer  v.  Woodruff,  15 
Wall.  439,  21  L  Ed.  224;  Higgins  v.  Mc- 
Crea.  116  U.  S.  671.  29  L.  Ed.  764;  Cragin 
V.    IN- well.   128  U.   S.  691,  32   L.    Ed.   566 

97.  Oral  statements  under  oath. — Harri- 
man  v.  Northern  Securities  Co.,  197  U.  S. 
.'ii.  293,  49  L.  Ed.  739;  Sturm  v.  Boker, 
150  U.  S.  312,  337,  37  L.   Ed      "93. 

A  vendor  testified  that  the  transaction 
in  question  was  not  an  exchange  hut  an 
unconditional  sale;  and  that  there  was  not 
attached  to  the  negotiations  any  condition 
except  as  to  price  and  that  the  transaction 
was  completed.  It  was  held  that  such 
vendor  is  estopped  to  deny  that  this  was 
tatemenl  of  tact  and  to  claim  that  he 
only    swore    to   his   opinion   on   a   question 


of  law.     Harriman  v.   Northern   Securities 
Co.,  197  U.   S.  244,  293,  49   L  Ed.  739. 

A  member  of  defendant's  firm,  in 
March,  1876,  on  the  trial  of  a  suit  against 
the  New  York  Mutual  Insurance  Com- 
pany upon  one  of  the  policies  in  question 
in  the  present  case,  distinctly  swore  that 
the  complainant  was  indebted  to  them 
only  to  the  extent  of  $32,000,  and  that  they 
had  no  security  whatever  for  the  payment 
of  that  indebtedness.  In  his  testimony  in 
the  present  case  he  fails  to  explain  that 
sworn  statement.  And  such  sworn  state- 
ment is  inconsistent  with  the  claim  now 
made  that  the  complainant  was  at  that 
time  indebted  to  the  defendants  to  the 
amount  of  over  $140,000;  and  it  is  also  in- 
consistent with  the  position  now  taken 
that  they  held  all  the  insurance  policies, 
amounting  to  $163,000,  as  collateral  se- 
curity for  complainant's  indebtedness.  It 
was  held  that  these  sworn  statements  re- 
lated to  facts  which  were  as  well,  if  not 
better,  known  to  the  witness  at  that  time 
than  in  1882,  and  subsequently,  when  he 
testified  in  this  case;  and  the  court  said: 
"Those  statements  are  unexplained,  and  it 
they  do  not  operate  as  an  estoppel  upon 
the  defendants  from  now  claiming  a  larger 
indebtedness  than  was  then  stated,  and 
from  claiming  that  all  the  policies  were 
turned  over  to  them  as  collateral  security, 
they  certainly  cast  suspicion  and  discredit 
upon  their  testimony  in  the  present  case." 
Sturm  v.  Boker,  150  U.  S.  312,  337,  37  L. 
Ed.   1093. 

Legal  conclusions. — See  post.  "Admis- 
sions as  to  Matter  of  Law  or  Legal  Con- 
clusions," IV.  E,  19,  c. 

98.  Sturm  v.  Boker,  150  U.  S.  312,  336, 
37   L.   Ed.   1093. 

99.  Sturm  v.  Boker,  150  U.  S.  312,  336, 
37  L.    Ed.  1093. 

In  Sturm  v.  Boker,  150  U.  S.  312,  315,  333, 
37  L.  Ed.  1093,  it  was  insisted  that  the 
complainant  was  estopped  from  denying 
his  responsibility  for  the  loss  of  the  snoods 
in  question,  because  of  alleged  statements 
made  by  him  as  a  witness  in  suits  upon 
insurance  policies  upon  such  goods.  It 
was  claimed  that  in  those  suits  he  testi- 
fied under  oath  that  he  was  the  owner  of 
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d.  Admissions  in  Pleadings.  Affidavits.  Depositions,  etc.,  and  Agreements  in 
Course   of  Suits. — Sworn   Pleadings   Generally. — When   a   bill   or   answer   in 

equity  or  a  pleading  in  an  action  at  law  is  -worn  to  by  the  party,  it  is  competent 
evidence  against  him  in  another  suit  as  a  solemn  admission  by  him  of  the  truth 
of  the   facts  stated.1 

Averments  Made  on  Information  and  Belief. — When  the  averment  is 
made  on  information  and  belief,  it  is  nevertheless  admissible  as  evidence,  though 
not  conclusive.  The  fact  that  the  averment  is  made  on  information  and  belief 
merely  detracts  from  the  weight  of  the  testimony;  it  does  not  render  it  inad- 
missible.2 

Allegation  Made  by  Counsel. — When  the  allegation  is  made  by  counsel, 
under  mistake  of  fact,  it  does  not  operate  as  an  estoppel.3 


the  goods,  and  thereby  precluded  himself 
from  asserting  anything  to  the  contrary 
in  this  case.  The  defendant  stated  when 
his  testimony  is  read  as  a  whole,  that  he 
was  the  owner  on  consignment,  for  when 
the  direct  question  was  put  to  him,  "What 
do  you  mean  by  being  the  owner  for  the 
time  being?"  his  reply  was,  "That  they 
were  delivered  to  me  by  Hermann  Boker 
&  Company  under  that  agreement,  and  I 
was  responsible  for  those  goods  until  they 
.vere  returned,  or  until  I  delivered  the 
money  to  them.  This  is  what  I  mean." 
And  in  reply  to  the  further  question 
whether  he  understood  that  those  con- 
tracts made  the  goods  his  property,  his 
answer  was,  "I  understood  so  at  the  time, 
certainly,  and  I  believe  so  yet."  It  was 
held  that  the  complainant  is  not  estopped 
from  claiming  his  rights  under  a  proper 
construction  of  the  contract,  notwithstand- 
ing what  he  said  in  the  insurance  cases. 
This  language  did  not  mislead  or  induce 
either  the  defendants  in  this  case,  or  the 
insurance  company  to  alter  or  change 
their  position  in  any  respect  whatever,  nor 
influence  their  conduct  in  any  way.  See 
ante.  "Representation  or  Concealment  of 
Fact,"  IV,  D,  2. 

In  Sturm  v.  Boker.  150  U.  S.  312.  37  L. 
Ed.  1093,  the  statement  of  the  insured  as 
to  a  question  of  law  was  insisted  upon  as 
conclusive,  but  this  court  -aid  (p.  336): 
"Both  the  defendants  and  the  insurance 
companies  had  the  written  contracts  be- 
fore them,  and  were  presumed,  as  a  matter 
of  law,  to  know  their  legal  effect  and  op- 
eration. What  the  complainant  said  in 
his  testimony  was  a  statement  of  opinion 
upon  a  question  of  law,  where  the  facts 
wire  equally  well  known  to  both  par' 
Such  statements  of  opinion  do  not  operate 
as  an  estoppel.  If  he  had  said,  in  expr<  - 
terms,  that  by  that  contract  he  was  re- 
sponsible for  the  loss,  it  would  have  been, 
under  the  circumstances,  only  the  expres- 
sion of  an  opinion  as  to  the  law  of  the  con- 
tract, and  not  a  declaration  or  admission 
of  a  fact,  such  as  would  estop  him  fr<  m 
subsequently  taking  a  different  position  as 
to  the  true  interpretation  of  the  written 
instrument.  *  *  *  So.  whatever  the 
local  agent  may  have  -aid  a-  to  the  condi- 

of   the   contract,    was   a   mere   expi 
sion  of  opinion  as  to  a  matter  of  law  in 


respect  to  which  both  parties  were  equally 
chargeable  with  knowledge.  It  seems  to 
us  cle.  r  that  only  because  of  the  inference 
to  be  drawn  from  the  rejection  of  the  in- 
struction asked  by  the  defendant,  and  the 
giving  of  the  instruction  with  this  sug- 
gestion of  false  representation  or  deceit, 
can  the  verdict  of  the  jury  be  accounted 
for."  Mutual  Life  Ins.  Co.  v.  Phinney,  178 
U.  S    327,  312.  44  L.  Ed.  1088. 

1.  Pope  v.  Allis,  115  U.  S.  363,  370,  29  L. 
Ed.  393. 

2.  Averment  made  on  information  and 
belief.— Pope  v.  Allis.  115  U.  S.  363,  370, 
29  L.  Ed.  393. 

The  bill  of  exceptions  showed  that 
the  complainant  in  the  suit  of  the 
plaintiffs  in  error  against  the  Copley 
Iron  Company  was  sworn  to  by  James  K. 
Pope,  that  it  contained  an  averment  <m 
information  and  belief  touching  the 
quality  of  the  iron  in  controversy 
in  this  suit,  and  that  the  plaintiffs  in  error 
asked  the  court  on  the  trial  of  this 
charge  the  jury  that  such  complaint  was 
not  evidence  of  any  facts  therein  stated  on 
information  and  belief.  The  court  refu 
the  charge,  but  instructed  the  jury  that,  in 
determining  what  weight  as  an  admission 
the  complaint  should  have,  they  mij 
consider  the  fact  that  the  allegation  in  re- 
lation to  the  quality  of  the  iron  in  question 
was  made  on  information  and  belief.  The 
plaintiffs  in  error  excepted  at  the  trial  and 
assigned  as  error  the  refusal  of  the  court 
to  give  the  charge  requested.  It  was  he'd 
that  the  court  did  not  err  in  its  refu 
1',  pe  v.  Allis.  115  U.  S.  363.  370,  29  L.  Ed. 
393. 

3.  Allegation  made  by  counsel. — Cars 
V.   Hyatt.   1  is    I"    S.   279,  30   L.    Ed.    167 

An  action  was  commenced  in  a  state 
court:  and  an  answer  prepared  and  signed 
by  counsel  was  tiled,  containing  an  alle 

of  citizenship  of  the  defer  nt.  mad< 
by  counsel,  under  mistake  of  factsj  which 
allegation,  a-  i-  shown  by  affidavit,  was 
promptly  denied  by  the  defendant  as  soon 
as  it  was  brought  to  his  attention.  It  was 
held  that  in  a  subsequent  suit  the  statement 
in  the  answer  a-  to  the  domicile  of  the 
fendant  does  not  estop  him  from  alleg 

in    a    petition    for    removal    the    trutl 

his   citizenship.      Car-on    v.    Hyatt,    L18    U 
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Words  of  Mere  Description. — Words  of  mere  description  in  petitions  and 
affidavits  filed  in  other  proceedings,  no  one  being  prejudiced  thereby,  do  not 
estop   a  party    from    showing   the   truth4 

Averment  of  value  of  property  in  suit. — A  plaintiff  who,  in  his  petition 
for  the  recovery  of  property,  avers  that  it  is  of  a  certain  value,  is  estopped  to 
deny  the  truth  of  his  own  averment  of  the  value  of  the  property  in  dispute.5 

Affidavit. — Statements  in  an  affidavit  may  operate  an  estoppel  against  the 
affiant.6 

Agreed  Statement  of  Facts. — A  party  may  be  estopped  by  an  agreed 
statement  of  facts.7 

An  agreement  to  be  nonsuited  does  not  estop  the  plaintiff  from  prosecuting 
a  subsequent  suit.8 

e.  Receipts  Filed  in  Court. — A  party  may  be  estopped  by  receipts  which  he 
makes  and  files  in  court.9 

20.  Inconsistent  Acts,  Conduct  and  Positions — a.  In  General. — A  party 
who  assumes  one  position  by  which  he  has  benefited  at  the  expense  of  another, 
is  estopped  from  assuming  a  contrary  position  if  it  be  to  the  prejudice  of  that 


S.  279.  30  L.  Ed.  167.  See  the  title  RE- 
MOVAL OF   CAUSES. 

The  record  in  another  suit  where  par- 
ties were  different  and  where  the  petition 
and  answer  were  signed  by  counsel,  and 
not  by  the  parties,  cannot  be  resorted  to 
for  admission  of  the  respective  parties. 
Combs  v.  Hodge,  21  How.  397,  404,  16  L. 
Ed.  115. 

4.  Descriptive  words. — Reynolds  v.  Ad- 
den,  136  U.  S.  348,  36  L-  Ed.  360. 

Citizenship. — A  defendant  resided  in 
Massachusetts.  His  father  formerly  re- 
sided there  but  had  removed  to  New 
Hampshire,  of  which  state  he  has  since 
been  a  citizen  and  resident.  The  father 
was  a  surety  of  the  assignee  in  insolvency 
of  his  son,  and  for  that  purpose  executed 
a  bond  in  which  he  was  described  as  "of 
Reading,  in  the  county  of  Middlesex,'" 
Mass.  Afterwards  the  father  attached  the 
goods  of  his  insolvent  son  in  New  Or- 
leans, and  was  described  in  the  petition  as 
"residing  in  the  state  of  Massachusetts.'" 
The  petition  was  not  signed  by  him,  but 
by  his  attorney  in  New  Orleans.  It  was 
held  that  no  one  being  prejudiced  thereby, 
the  father  was  not  estopped  on  a  motion 
to  remove  the  cause  to  the  federal  courts, 
to  deny  that  he  was  a  citizen  of  Massachu- 
setts,  as  these  words  were  merely  .descrip- 
tive. Reynolds  v.  Adden,  136  U.  S.  348, 
36  L.  Ed.  360. 

5.  Averment  of  value  of  property  in 
suit. —  Bennett  v.  Butterworth,  8  How.  124. 
12  L.  Ed.  1013. 

Denial  on  appeal  of  averment  of  value 
of  property  sued  for. — See  the  title  AP- 
PEAL  AND  ERROR,  vol.  1,  p.  898 

6.  An  Indian  signed  an  affidavit  in 
which  he  stated  that  two  daughters  and 
three  grandchildren  were  the  only  legal 
heirs  of  hi--  Father  beside  himself  and  were 
i  ntitled  to  share  with  him  in  the  estate. 
This  affidavit  was  procured  from  him  by 
tin-    Indian    agenl    under    direction    of    the 

ecn  tary  of  tin-  interior  to  show  what  per 


sons  were  entitled  to  the  distribution  of 
certain  rents,  and  was  evidently  consid- 
ered by  him  as  mere  matter  of  form  with 
which  he  was  obliged  to  comply  in  order 
to  get  any  part  of  the  rent.  It  was  held 
that  such  affidavit  does  not  estop  the  In- 
dian to  assert  his  right  to  be  the  sole  heir 
of  his  father.  Jones  v.  Meehan,  175  U.  S. 
1,  31,  44  L.   Ed.  49. 

7.  Agreed  case. — Homer  v.  Brown,  16 
How.  354,  365,  14  L-   Ed.   907. 

8.  Agreement  that  plaintiff  be  nonpros'd. 
— An  agreement  in  a  previous  suit  to  sub- 
mit the  law  of  the  case  to  the  court  upon 
an  agreed  statement  of  facts  with  an 
agreement  that  the  plaintiff  should  be  non- 
pros'd if  the  facts  stated  are  insufficient  to 
maintain  the  right  which  he  claims;  does 
not  estop  the  plaintiff  from  prosecuting  a 
subsequent  suit  on  the  same  state  of  facts. 
In  every  view  which  can  be  taken  of  an 
estoppel,  that  agreement  cannot  be  such 
in  the  subsequent  suit,  because  plaintiff 
does  not  make  in  such  case  any  denial  of 
the  facts  admitted  by  him  in  that  case.  He 
rests  his  title  upon  the  same  proofs  which 
were  then  agreed  by  him  to  be  facts.  This 
he  has  a  right  to  do.  His  agreement  only 
estops  him  frqm  denying  that  he  had  sub- 
mitted himself  to  be  nonsuited,  or  that  he 
was  not  liable  to  this  consequence.  Homer 
V.  Brown,  16  How.  354.  365,  14  L.  Ed.  907. 
See  the  title  DISMISSAL,  DISCONTIN- 
UANCE   AXD    NONSUIT,    ante,    p.    356. 

9.  Receipts  filed  in  court. — Cavender  v. 
Cavender,  114   U.  S.  464,  29  L.  Ed.  212. 

An  executor  obtained  his  discharge,  by 
making  and  filing  in  the  probate  court  his 
receipts  as  trustee  for  a  fund  in  his  pos- 
session. It  was  held  that  he  cannot  after- 
wards be  heard  in  any  controversy  with 
the  cestui  que  trust  to  deny  his  admission 
of  record  upon  which  the  court  of  probate 
acted  at  his  instance  and  upon  the 
strength  of  winch  it  made  an  order  reliev- 
ing him  from  liability  as  executor.  Caven 
der  .-'.  Cavender.  114  U.  S.  464.  29  L.  Ed. 
°  1 2 
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other.10  Tins  principle  preclude-  a  change  of  position  as  to  the  existence  va- 
lidity. construction,11  operation  or  effect,  discharge  or  breach,"  of  contracts  and 
agreements,  such  as  deeds  or  grants,13    bonds   or   notes,14  corporate  bonds  and  mort- 


10.  Danicl>  v.  Tearney,  102  U.  S.  415,  26 
L.  bid.  187;  Davis  v.  Wakelee,  156  U.  S. 
680,  691,  39  L.   Ed.  578. 

11.  Where  both  parties  to  a  contract  in 
acting  thereunder,  express  a  like  under- 
standing of  it,  either  of  them  is  estopped 
trom  afterwards  insisting  upon  a  different 
interpretation  thereof  to  the  injury  of  the 

■  ther.      Pray   v.    United    States,    106    U     S. 
.304.  27  L.  Ed.  265. 

This  rule  applies  to  the  case  of  a  person 
employed  by  a  bank,  a  railroad  company, 
or  in  any  large  business  requiring  many 
persons  for  its  service.  Prav  z.  United 
States,   106  U.   S.   594.  27  L.   Ed.  265. 

A.  was  appointed  occasional  weigher 
and  measurer,  with  a  compensation  fixed 
at  $2,000  per  annum  when  employed.  He 
rendered  accounts  for  his  services  each 
month  as  follows:  "For  my  services  as 
occasional  weigher  of  the  customs  from 
to  ,   inclusive,   Sundays 

excepted,  one  month,  at  $2,000  per  an- 
num.*' He  was  paid  on  that  basis,  and 
grave  his  receipts  therefor,  as  fol'ows:  "Re- 
ceived payment  for  the  above  services, 
S  ,  of  ,  collector  of  cus- 

toms  for   the   port  ."      He   after- 

wards brought  suit  to  recover  pay  for  the 
Sundays  excepted  from  these  accounts.  Tt 
was  held  that  he  cannot  recover.  By  the 
form  of  the  bill  for  services  for  each 
month,  he  expressed  his  own  understand- 
ing of  the  contract  to  be  the  same  as  that 
with  the  collector  who  employed  and  paid 
him,  and  is  estopped  to  say,  after  he  is  out 
of  that  employment,  that  his  contract  was 
for  $2,000  a  vear  as  an  absolute  salary. 
Pray  v.  United  States.  106  U.  S.  594.  27  I. 
Ed.  265,  citing  United  States  v.  Adam-.  ? 
Wall.  46.°,.  19  L.  Ed.  249:  United  State-  v 
Child.  12  Wall.  232.  20  L.  Ed.  360;  United 
States  v.  Justice.  14  Wall.  535.  20  L.  Ed 
753,  and  Mason  v.  United  States,  IT  Wall. 
67,  22  L.  Ed.  564. 

12.  A  party  who  incapacitates  himself 
to  perform  his  contract  is  estopped  from 
enforcing  it  against  the  other  partv  thereto. 
O'Xeale  v.  Thornton.  6  Cranch  53.  68.  3  L. 
Ed.  150.  See  the  title  CONTRACTS,  vol. 
4.  p.  590. 

13.  Deeds. — A  party  cannot  be  per- 
mitted to  claim  both  under  and  against 
the  same  deed;  to  insist  upon  its  efficacy 
to  confer  a  benefit  and  repudiate  a  burden 
with  which  it  has  qualified  it;  to  affirm  a 
part  and  reiect  a  oart  Gibson  z>.  Lyon, 
115  U.   S.   439,  447.  29  U.    Ed.   440 

Legal  formality  wanting. — In  an  action  "f 
ejectment  by  trustees  against  their  vend- 
ees, a  contract  executed  for  the  purpi 
of  conveying  and  acquiring  an  estate  in 
fee.  but  wanting  that  lecal  fwrmalitv  which 
is  required  to  pass  title,  cannot  be  con- 
verted into  an  agreement  contemplated 
by  neither   party;   and  by   this   conversion 


estop  the  purchaser,  while  it  leaves  the 
seller  tree  to  disregard  the  express  stipu- 
lation. Hughes  ;  Clarksville,  «i  Pet  369, 
8  L,  Ed.  230.  See  ante,  "Vendor  and 
\  endee,"    [V,    H.   s,   b,    i 

The  trustees  cannot  be  permitted  to  in- 
sist that  such  contract  is  a  lease  and  1, 
their  vendees  to  admit  their  title.     Hughes 
V.  Clarksville,  6  Pet.  369.  382,  384    8  L    I'd 
430. 

The  court  said:  "A  legal  title  has  not 
been  made,  and  those  who  claim  under  the 
contract  cannot  defend  their  possession 
by  it,  in  this  action.  The  trustees  them- 
selves deny  its  validity  for  this  purp 
and  assert  .a  title  in  opposition  to  it. 
While  they  would  turn  the  purchaser  out 
of  possession,  because  this  contract  has  no 
legal  operation  in  this  action,  they  would 
give  it  a  legal  obligation  on  the  defendant 
in  the  ejectment,  which  is  to  restrain  him 
from  making  a  defense  which  would  pro- 
tect his  equitable  rights  under  it.  The 
contract  binds  him,  but  leaves  them  at 
perfect  liberty.  The  moral  policy  of  the 
law  cannot  permit  this.  It  is  forbidden  by 
the  clearest  principles  of  justice.  The 
case  of  Blight  -■.  Rochester,  7  Wheat.  535, 
5  L.  Ed.  516,  asserts  this  doctrine,  in  a 
case  nearly  resembling  this."  Hughes  v. 
Clarksville,  6  Pet.  369,  383.  384,  8  L  Ed 
430. 

Tn  the  case  of  Blight  v.  Rochester,  7 
Wheat.  535.  5  L.  Ed.  516.  "the  plaintiff 
claimed  under  John  Dunlap,  whose  title 
was  not  valid,  but  he  insisted,  that  the  de- 
fendant must  trace  his  title  up  to  Dunlap, 
and  therefore,  could  not  contest  it.  The 
court  said,  'if  he  claims  under  a  sale  from 
Dunlap,  the  plaintiffs  themselves  assert  a 
title  against  this  contract;  unless  they 
show  that  it  was  conditional,  and  that  the 
condition  is  broken,  they  cannot,  in  the 
very  act  of  regarding  it  themselves,  in- 
sist that  it  binds  the  defendant,  in  good 
faith,  to  acknowledge  a  title  which  has  no 
real  existence  '  Unon  the  authority  of  this 
case,  and  upon  the  sound  principles  of 
morality  and  justice  which  belong  to  the 
law.  we  do  not  think  that  the  plaintiffs, 
while  asserting  a  title  against  their  con- 
tract, can  be  permitted  to  insist,  that  the 
same  contract  binds  the  defendant  to  ad- 
mit their  title"  Hughes  v.  Clarksville  6 
Pet.  369.  3s  i.  r  [  K,l  r:.<)  See.  to  the 
same  effect.  Willison  v  Watkins,  3  Pet  43, 
5(1    7  T      ''d    .-,or, 

Spanish  land  grant. —  -  nte,  "Boni  rla- 

ries   and    Desci  iption."   1'  1.  C.   3.  b, 

14.  Bonds  or  notes. —  Mthough   no   part- 
hip     may     e\i-t      between     them,     vet 
where    two  ire   joint    owner-    of    a 

vessel    against    which    a    claim    exists    for 
nondelivery  ol  cargo,  and  one  (fives  a  note 
in  the  joint  name  '"it  a  balance  agreed  on 
in.-    for    Ruch    nondelivery     'he    other 
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gage,15  contracts  of  sale,10   assignments,17   of  carriage  of  goods,18  or  agreement 
to   supply    deficiencies    in    construction.19      It   also   precludes    a    change   of   posi- 


party  being  aware  of  the  making  of  the 
note,  and  of  the  consideration  for  which 
it  was  given,  and  making  no  dissent  from 
the  act  of  his  co-owner  such  note  cannot 
be  repudiated  by  such  other  party,  he  hav- 
ing bought  out  the  share  of  his  co-owner 
in  the  vessel  and  agreed  to  pay  her  debts 
and  liabilities.  Newell  v.  Nixon,  4  Wall. 
57:.'.   18  L.   Ed.  305. 

Note  for  purchase  money  where  sale 
treated  as  a  nullity  by  vendor.  O'Neale  v. 
Thornton,  6  Cranch  53,  70.  3  L-   Ed.  150. 

Bond  for  land — Vendor  losing  title  by 
nonpayment  of  taxes. — See  the  title 
BONDS,  vol.  1,  p.  445. 

15.  Validity  of  corporate  bonds  and 
mortgage. — Where  stockholders  sanctioned 
a  contract,  under  which  moneys  were 
loaned  to  a  corporation  by  its  directors, 
and  its  bonds  therefor,  secured  by  mort- 
gage, given,  and  the  moneys  have  been 
properly  applied,  the  corporation  is  es- 
topped from  setting  up  that  the  bonds  and 
mortgage  are  void  by  reason  of  the  trust 
relations  which  the  directors  sustained  to 
it.  Hotel  Co.  v.  Wade,  97  U.  S.  13,  24  L. 
Ed.  917. 

16.  Where  the  purchaser  of  land  did  not 
pay  the  first  installment  in  full,  but  the 
vendee  accepted  the  partial  payment,  and 
treated  the  contract  as  a  subsisting  one, 
and  it  was  so  treated  by  purchaser,  who 
took  possession  of  the  land,  and  exercised 
acts  of  ownership  over  it,  he  is  not  in  a 
position  to  claim  that  the  contract  was 
terminated  because  of  his  own  failure  to 
pay  the  first  installment  in  full.  Loud  v. 
Pomona  Land,  etc.,  Co.,  153  U.  S.  564, 
581.  38   L.   Ed.   822. 

Whether  the  legality  of  a  public  sale, 
made  to  perfect  a  private  sale,  may  be 
questioned  at  the  instance  of  one  who  was 
purchaser  at  both  the  public  and  private 
sales,  may  be  doubted.  And  it  is  still 
more  questionable  whether  such  purchaser, 
after  having  received  and  used  the  per- 
sonal property  for  a  long  time,  can  set 
up  such  a  defense  to  a  suit  for  the  pur- 
chase money.  Porter  v.  Graves.  104  U. 
S.   171.   174,  26  L.   Ed.  691. 

Sale  treated  as  nullity. — Lots  in 
the  city  of  Washington  were  resold  under 
a  statute  authorizing  the  commissioners 
of  that  city  to  resell  lots  for  default  of 
payment  by  the  first  purchaser.  The  pur- 
chaser at  a  resale  gave  a  note,  which  was 
not  paid  when  due,  and  the  lots  were  a 
second  time  resold,  on  the  ground  that  the 
previous  resale  was  a  nullity,  and  a  con- 
veyance executed.  It  was  held  that  the 
nmissioners  cannot  maintain  an  action 
on  the  note,  but  have  precluded  them- 
selves  from  setting  up  the  first  resale  or 
claiming  that  such  sale  was  a  good  con- 
sideration for  the  note.  The  city,  by 
reselling    the    property    and    conveying    it 


to  the  third  purchaser  (an  act  to  be  justi- 
fied by  no  state  of  things  but  the  nullity 
of  the  previous  sale),  has  not  left  itself 
at  liberty  to  maintain  the  continuing  obli- 
gation of  that  sale;  and  the  second  pur- 
chaser, by  making  this  defense,  has  af- 
firmed the  title  of  the  last  purchaser. 
O'Neall  v.  Thornton,  6  Crancn  53,  70,  3 
L.   Ed.   150. 

17.  Where  the  assignment  of  a  claim 
by  a  partnership  is  not  within  the  prohibi- 
tions of  the  bankrupt  law,  one  of  the  part- 
ners who  was  a  party  to  the  assignment 
will  not  be  permitted  to  show  that  it  was 
fraudulent  as  against  his  creditors.  Craw- 
ford t\  Halsey,  124  U.  S.  648,  651,  31  L> 
Ed.  572. 

18.  A  ship  which  has  received  a  cargo, 
carried  it  to  the  consignees  at  the  port 
of  destination,  and  then  libelled  the  cargo 
for  freight,  is  estopped  to  deny  her  lia- 
bility to  deliver  in  like  good  order  as  re- 
ceived, with  the  usual  exceptions.  The 
Water  Witch,  1   Black  494,   17  L.   Ed.   155. 

19.  Deficiencies  in  construction  of  rail- 
road to  be  supplied. — The  act  entitled.  "An 
act  to  aid  in  the  construction  of  a  rail- 
road and  telegraph  line  from  the  Missouri 
River  to  the  Pacific  Ocean,  and  to  secure 
to  the  government  the  use  of  the  same 
for  postal,  military,  and  other  purposes," 
approved  July  1,  1862  (12  Stat.  489),  after 
providing  for  the  issue  of  patents  for  land 
and  of  bonds  to  the  Union  Pacific  Rail- 
road Company  and  other  companies  from 
time  to  time,  as  successive  sections  of 
their  respective  roads  should  be  com- 
pleted, requires  the  companies  to  perforin 
all  government  transportation  of  mail-. 
troops,  etc.,  and  to  credit  the  compensa 
tion  therefor  on  the  government  loan; 
and  then  adds,  that  "after  said  road  is 
completed,  until  said  bonds  and  interesl 
are  paid,  at  least  five  per  centum  of  the 
net  earnings  of  said  road  shall  also  be 
annually  applied  to  the  payment  thereof." 
It  was  held  that  the  Union  Pacific  Rail 
road  Company  having  obtained  the  bond- 
and  voluntarily  entered  into  the  agree- 
ment in  regard  to  the  security  that  all 
deficiencies  in  the  construction  should  be 
supplied,  is  estopped  from  denying  that 
the  road  was  incomplete.  By  making  this 
concession,  it  succeeded  in  obtaining  the 
formal  acceptance  of  its  road  for  the  sak< 
of  the  benefit  to  accrue  therefrom,  to  wit. 
the  procurement  of  the  subsidy  bond-, 
and  must  bear  the  burden  of  such  accep- 
tance, to  wit.  the  payment  annually  of  five 
per  cent  of  the  net  earnings  of  the  road 
on  account  of  the  bonds.  It  would  be  an 
unfair  construction  of  the  acts  of  the  par- 
ties  under  the  law.  to  hold  that  the  road 
was  completed  for  one  purpose  and  not 
for  the  other.  Union  I'ac.  R.  Co.  v.  United 
States,  99  U.  *S.  402,  418,  25  L.   Ed.  274, 
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tion  as  to  title  or  ownership;20  as  to  right  of  consignor  to  sue:-1  as  to  validity  of 
act  of  joint  owner;22  as  to  the  sufficiency  of  a  demand  of  payment,23  or  of  a  de 
scription  in  a  list  of  property  for  taxation;24  as  to  authority  of  municipality  to 
establish  a  street;25  or  by  an  indorser  who  treated  payment  as  having  been  made 
by  the  party  primarily  liable  and  not  by  himself.2'1     But  this  rules  does  not  apply 


20.  Title  or  ownership. — -See  post.  "In- 
consistent Positions  in  Judicial  Proceed- 
ings," IV,  E,  20.  b. 

.  Purchase  by  attorney  at  fraudulent  sale 
by  his  partner. — A  member  of  a  firm  of 
attorneys  purchased  real  property  at  exe- 
cution sales  fraudulently  made  by  his  part- 
ner. The  judgment  debtor  brought  suit 
to  set  aside  and  cancel  the  execution  sales. 
It  was  held  that  the  partner  who  pur- 
chased the  land  cannot  set  up  the  title 
thereby  acquired  and  at  the  same  time 
repudiate  the  acts  of  his  partner  in  con- 
nection with  the  acquisition  of  the  title. 
Schroeder  v.  Young,  161  U.  S.  334,  342,  40 
L.  Ed.  721. 

In  Pennsylvania  a  county  is  estopped 
from  asserting  title  in  itself  under  a  tax 
sale,  when  the  commissioners  has  bought 
in  the  land,  as  against  a  purchaser  from 
the  county  treasurer,  notwithstanding  that 
the  directions  of  the  act  of  1815,  which 
prescribes  the  duties  of  the  commissioners 
in  reference  to  the  holding  and  disposal 
of  the  lands  sold  to  them,  were  disre- 
garded. Murphy  v.  Packer,  152  U.  S.  398, 
402,  38  L-  Ed.  489. 

Holding  under  survey. — The  corpora- 
tion of  Carondelet  having  in  various 
modes  recognized  and  accepted  and  held 
under  an  American  survey  made  and  ap- 
proved in  1817,  1834,  is  estopped  to  claim 
lands  outside  of  such  survey  as  confirmed 
to  her  by  the  act  of  1812.  Carondelet  v. 
St.    Louis.    1    Black    179,    17    L.    Ed_.    102. 

A  consignee  or  agent  contracting  with 
two  joint  owners  of  goods,  as  if  their  in- 
terest were  separate,  is  estopped  to  deny 
the  right  of  one  of  such  owners  to  main- 
tain a  separate  action  against  him  for 
breach  of  the  contract.  Hall  v.  Leigh,  8 
Cranch  50,  30  L-  Ed.  484. 

Two  joint  owners  of  cotton  consigned 
it  to  a  merchant  for  sale,  and  informed 
him  that  each  owned  one  moiety:  they 
gave  separate  and  variant  instructions, 
each  for  his  own  moiety.  The  consignee 
acted  throughout  his  whole  agency  under 
these  instructions.  It  was  held  that  one 
of  the  consignors  alone  may  maintain  a 
separate  action  against  the  consignee  for 
a  violation  of  his  separate  instructions. 
The  consignee  is  estopped  by  his  conduct 
to  allege  that  he  can  be  liable  only  in  a 
joint  action  in  the  name  of  the  joint  own- 
ers.    Hall  v.  Leigh,  8  Cranch  50,  30  L.   Ed. 

4-4. 

21.  See    preceding   note. 

22.  Act  of  joint  owner.  Newell  v. 
Nixon,  4  Wall.  57:.'.  18  L   Ed.  305. 

23.  Demand  of  payment — Certificate  of 
deposit. — A  bank  having  offered  to  pay 
the  amount  of  a  certificate  of  deposit  in 
its  own  bills,  put  its  "own  construction  on 


the  meaning  of  the  same  and  the  suffi- 
ciency of  the  demand,  and  is  estopped 
from  afterwards  claiming  that  the  certif- 
icate should  have  been  accompanied  with 
a  check  from  the  depositor.  Bank  v. 
Wister,  2  Pet.  318,  326,  7  L  Ed.  4 37. 

24.  "A  party  who  furnishes  a  list  of 
property  for  taxation  is  estopped  from 
questioning  the  sufficiency  of  the  descrip- 
tion so  furnished  in  an  action  to  collect 
the  taxes."  Central  Pac.  R.  Co.  v.  Cali- 
fornia, 162  U.  S.  91,  114,  40  L.  Ed.  903. 

Where  the  property  contained  in  the 
description  could  be  assessed  and  the  as- 
sessment followed  the  return,  the  party 
furnishing  the  list  is  estopped  from  saying 
that  the  description  was  ambiguous.  Cen- 
tral Pac.  R.  Co.  v.  California,  162  U.  S. 
91,  40  L.   Ed.  903. 

So  held  as  to  a  corporation  which  in- 
cluded a  description  of  a  franchise  in  its 
return  of  property  for  taxes.  Central  Pac. 
R.  Co.  v.  California,  162  U.  S.  91,  40  L. 
Ed.  903. 

25.  Authority  to  establish  a  street. — 
Mayor  v.  Sheffield,  4  Wall.  189,  194,  18  L 
Ed.   416. 

If  the  authorities  of  a  city  or  town  have 
treated  a  place  as  a  public  street,  taking 
charge  of  it  and  regulating  it  as  they  do 
other  streets,  and  an  individual  is  injured 
in  consequence  of  the  negligent  and  care- 
less manner  in  which  it  is  done,  the  cor- 
poration cannot,  when  it  is  sued  for  such 
injury,  defend  by  alleging  want  of  au- 
thority in  establishing  a  street  originally; 
it  cannot  throw  the  party  upon  an  inquiry 
into  the  regularity  of  the  proceedings  by 
which  the  land  became  a  street,  or  into 
the  authority  by  which  the  street  was 
originally  established.  Mayor  v.  Shef- 
field. 4  Wall.  189,  194,  18  L.  Ed.  416.  See 
post.  "Municipal  Corporations,  Counties, 
etc.."   IV.   F,  :-'.   d,   (2). 

26.  Whether  payment  made  by  party 
primarily  or  by  party  secondarily  liable.— 
Notes  indorsed  by  B.  and  drafts  drawn  by 
him  upon  L.  were  discounted  and  from 
which  discount  the  money  was  derived  to 
make  payments  on  behalf  of  L.  The  notes 
and  drafts  were  primarily  ions  of 
L.  A  contract  between  B.  and  W.  from 
which  a  lien  on  certain  bonds  arose,  for- 
bade the  return  of  the  bonds,  and  stipu- 
lated in  the  evenl  of  their  being  lost  l»y 
the  risk  of  the  business  that  the  claim  for 
their  value  in  favor  of  B.,  as  against  I.. 
should  not  be  urged  until  the  payment  of 
the  debt  of  \Y.  B.  treated  the  payment  oi 
the  debt  as  having  been  made  by  L  and 
sought  to  absorb  I. '  sets  on  this  theory 
to  the  detriment  of  W.  and  Co.  after  which 
he  contended  that  such  payments  must  be 

sidered  as   solely  made  by  himself  and 
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to  a  course  of  dealing  and  periodical  settlement  between  a  public  officer  and  a 
private  person  by  which  the  latter  is  compelled  to  submit  to  an  illegal  exaction 
or  discontinue  his  business  ;27  to  a  party  who  sought  to  procure  a  patent  for  an 
invention  and  afterwards  alleged  against  a  successful  rival,  who  had  obtained 
a  patent,  that  there  was  no  novelty  in  the  invention  ;28  to  a  railroad  company, 
which  after  protest  is  compelled  to  transport  the  mails  at  a  rate,  other  than  tliat 
fixed  by  its  contract  ;-u  nor  to  a  grantee  of  encumbered  property  who  paid  in- 
terest  on    the   encumbrance.30 

b.  Inconsistent  Positions  in  Judicial  Proceedings. — It  may  be  laid  down  as  a 
general  proposition  that,  where  a  party  assumes  a  certain  position  in  a  legal  pro- 
ceeding, and  succeeds  in  maintaining  that  position,  he  may  not  thereafter,  simply 
because  his  interests  have  changed,  assume  a  contrary  position,  especially  if  it 
be  to  the  prejudice  of  the  party  who  has  acquiesced  in  the  position  formerly 
taken  by  him.31 

Where  a  party  gives  a  reason  for  his  conduct,  and  decision  touching 
anything  involved  in  a  controversy,  he  cannot,  after  the  litigation  has  begun, 
change  his  ground,  and  put  his  conduct  upon  another  and  different  consideration. 


not  by  L.  It  was  held  that  B.  is  con- 
cluded by  his  conduct  and  cannot  be  al- 
lowed to  treat  the  payment  of  the  debt 
as  having  been  made  by  L.,  and  therefore 
to  enforce  against  L.'s  assets  the  entire 
claim,  to  the  detriment  of  W..  and  at  the 
same  time  be  allowed  to  defeat  the  lien 
on  the  bonds  upon  the  contrary  hypothesis 
that  the  entire  payment  had  been  made  by 
him,  B.,  and  not  by  L.  Walker  v.  Brown, 
165   U.   S.   654,   672,  41   L.   Ed.   865. 

27.  A  course  of  dealing  and  periodical 
settlement  between  the  commissioner  of 
internal  revenue  and  a  regular"  periodical 
purchaser  of  revenue  stamps,  who  ha>  a 
statutory  right  to  commission  on  his  pur- 
chases payable  in  money,  which  shows 
that  the  business  was  conducted  upon  the 
basis,  that  the  claimant  was  to  receive  his 
commissions  in  stamps  at  their  par  value, 
and  not  in  money,  does  not  preclude  the 
purchaser  from  enforcing  his  statutory 
right,  if  he  had  no  choice  and  the  only 
alternative  was  to  submit  to  the  illegal 
exaction,  or  discontinue  his  business. 
Swift   Co.   v.   United   State-,    111    l"     S.    22, 

28  L.  Ed.  341.  See,  also.  Swift  Co.  v. 
United  States,  105  U.  S.  691.  26  L.  Ed. 
1108. 

28.  Patentable  novelty  in  an  invention. 
— Parties  are  not  estopped  from  asserting 
that  there  is  no  patentable  novelty  hi  an 
invention,  by  their  conduct  in  seeking  to 
procur-e,   through    one   of   their   employees, 

latent  for  substantially  the  same  inven- 
tion. Whether  or  not  there  is  any  incon- 
sistency in  trying,  at  one  time,  to  get  a 
patent  for  a  supposed  invention,  and  in 
afterwards  alleging,  as  against  a  rival  suc- 

;sful    in    obtaining    a    patent,    that    there 

is  no  novelty  in  the  invention,  it  certainly 

be   said   to   constitute  an   estoppel. 

Haughey  v.   Lee,   151   U.  S.  282,  285,  38  L. 

Ed.    182.     See   the   title    PATENTS, 

29.  Railroad  compelled  to  transport 
mails  at  reduced  rate. — The    sixth    section 

I   of  congress  of  July  1,  1862,  ch. 
120.   incorporating  the    Union    Par-fir    Rail- 
id    Company   constitutes    a    contract   be- 


tween the  company  and  the  United  States 
fixing  the  compensation  of  the  former  for 
transporting  the  mails  upon  its  road. 
While  this  contract  was  in  course  the 
postmaster  general  under  the  sections  of 
r.he  Revised  Statutes  declaring  that  he 
may  fix  the  rate  for  such  service  when 
performed  by  railroad  companies  to  which 
congress  granted  aid,  fixed  the  rate  for  ' 
services  performed  by  the  Union  Pacific 
Railroad  Company.  The  company  was  re- 
quired to  transport  the  mails  but  protested 
against  and  rejected  all  illegal  conditions 
attached  to  the  requirement.  It  was  held 
that  the  railroad  company  lost  no  rights 
by  its  compliance  after  protest.  Union 
Pac.  R.  Co.  v.  United  States,  104  U.  S. 
tit,:],  666,  26  L.  Ed.  8S4. 

30.  Grantee  of  equity  of  redemption 
paying  interest  on  mortgage. — The  fact 
rhat  the  grantee  of  an  equity  of  redemp- 
tion  made  payments  of  the  interest  on  the 
encumbrance  is  not  inconsistent  with  his 
not  having  assumed  the  payment  of  the 
mortgage.  Elliott  v.  Sackett.  108  U.  S 
132.   142.   27   L.    Ed.   678. 

31.  Davis  v.  Wakelee,  156  U.  S.  68  . 
891,  39  L  Ed.  578.  To  the  same  effect 
are  Railroad  Co.  v.  Nat.  Bank.  102  U.  5. 
II.  26  L-  Ed.  61;  Daniels  v.  Tearney,  102 
U.   S.  415.  421.  28  L.  Ed.   187. 

Admiralty  proceedings. — This  principle 
applies  to  change  of  position  in  admiralty 
proceedings  as  well  as  in  proceedings  in 
equity  or  at  law.  The  Collector,  6  Wheat. 
I'M.  r,  L.  Ed.  239 

Irregular  conduct  of  marshal. — Tf  the 
owner  of  a  vessel  and  cargo,  sold  in  ad- 
miralty proceedings,  ratify  and  sanction 
the  irregular  conduct  cf  the  marshal  in 
lining  in  his  own  control  and  distrib- 
utins  tl"  proceeds  of  the  sale  among  the 
parties  without  any  direction  of  the  court 
on  the  subject,  bv  receiving  their  shares 
of  the  proceeds,  they  are  estopped  to  seek 
any  other  redress  against  him.  The  Col- 
lector. S  Wheat.  104.  201.  5  L.  Hd.  239. 
See  the  title  ADMIRALTY,  vol.  1,  p.   L81. 
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He  is  not  permitted  thus  to  amend  his  hold.  He  is  estopped  from  doincr  so  by 
a  settled  principle  of  law.;?2 

A  representation  which  defeated  one  action  on  a  point  of  form  should 
sustain  another  on  a  like  point.  To  so  hold  does  not  carry  the  estoppel  beyond 
what  is  strictly  equita'le." ; 

Instances.— These  principles  preclude  a  change  of  position  in  judicial 
proceedings  with  respect  to  the  validity  of  a  paper,-34  the  existence,  terms,86 
construction,  validity.-"0  operation  or  effect'17  of  contracts  and  agreements, 
whether  sealed  or  unsealed,  such  as  deeds,38  as  for  instance  where  a 'defendant 


32.  Davis  v.  YVakelee,  156  U.  S.  680,  690, 
39  L.  Ed.  578;  Railway  Co.  v.  McCarthy, 
06  TJ.  S.  258,  267,  24  L.  Ed.  693. 

"So  in  Railway  Co.  v.  McCarthy,  96 
U.  S.  258,  237,  24  L-  Ed.  693.  it  appeared 
that  defendant  proved  on  the  trial  in  the 
court  below  that  it  was  impossible  to 
forward  certain  cattle  on  Sunday,  for  want 
of  cars,  and  it  was  held  to  be  fairly  pre- 
sumed that  no  other  reason  was  given 
for  the  refusal  at  that  time;  and  that  the 
railway  company  could  not,  in  this  court, 
set  up  the  illegality  of  such  a  shipment 
on  the  Sabbath,  under  the  Sunday  Law  of 
West  Virginia."  Davis  v.  Wakelee.  156 
U.    S.    680.   6$0,   39    L.    Ed.    578. 

33.  Instances. — Philadelphia,  etc.,  R.  Co. 
v.  Howard.  13  How.  307.  336,  14  L.  Ed. 
157;  Davis  v.  Wakelee.  156  U.  S.  680,  689, 
39  L.  Ed.  578. 

34.  Validity  of  a  paper. — If  the  defend- 
ants had  relied  upon  the  paper  in  question 
to  defeat  the  plaintiff  in  a  former  suit, 
they  are  estopped  from  denying  its  valid- 
ity in  this  suit.  It  was  not  necessary  to 
plead  the  estoppel,  because  the  state  of 
the  pleadings  would  net  have  justified 
such  a  plea.  Philadelphia,  etc..  R.  Co.  v. 
Howard,   13   How.   307.   14   L.   Ed.   157. 

35.  Terms  of  contract. — When  a  plain- 
tiff presents  as  an  important  part  of  his 
case  a  written  proposal,  he  is  not  at 
liberty  to  insist  on  a  recovery  on  the 
ground  of  mere  suspicion  that  there  was 
a  verbal  proposal  differing  from  the  one 
in  writing  introduced  by  the  plaintiff. 
Ward  v.  United  States,  14  Wall.  28,  20  L. 
Ed    792. 

Claimants  who  have  signed  a  contract 
as  altered  by  the  secretary  of  war  cannot 
deny  that  it  superseded  a  prior  agreement 
with  an  army  surgeon.  "If  the  claimants 
had  any  objections  to  the  provisions  of 
the  contract  they  signed,  they  should  have 
refused  to  make  it.  Having  made  it.  and 
executed  it.  their  mouths  are  closed 
against  any  denial  that  it  superseded  all 
previous  arrangements."  Parish  v.  United 
States,  8  Wall.  489.   490.   19   L.   Ed.   47:.'. 

36.  As  to  validity  of  contract. — If  a 
claimant,  under  a  contract  made  by  an 
inferior  officer  of  an  executive  depart- 
ment, and  which  the  head  of  the  depart- 
ment has  refused  to  acknowledge,  voluii 
tarily  come  before  a  board  appointed  bv 
congress  to  decide  unon  tl  im,  and 
present  his  claim,  and  the  board  investi- 
gate it,  and — congre^-  afterwards  enact- 
ing that  all  claims  allowed  by   such   board 


shall  be  deemed  to  be  due  and  payable, 
and  be  paid  upon  presentation  of  a 
voucher  with  the  commissioners'  certifi- 
cate thereon — the  petitioner  do  present  his 
voucher  and  receive  payment  of  the  sum 
so  allowed  by  the  board,  he  cannot  after- 
wards recover  in  the  court  of  claim>  a 
balance  which  would  remain  on  an  a; 
sumption  cf  the  validity  of  his  origin  1 
contract.  United  States  v.  Adams,  7  Wall. 
463,   19   L.   Ed.  249. 

37.  Operation  snd  effect.— Philadelph 'a. 
etc.,  R.  Co.  v.  Howard,  13  How.  307.  33«, 
14  L.  Ed.  157;  Davis  v.  Wakelee.  156  U. 
S.  680,  39  L.  Ed.  578. 

38.  Deeds. — Where  a  defendant  de- 
feated a  former  action  by  setting  up  an 
instrument  as  his  deed,  he  is  estopped  in 
a  subsequent  action  on  covenant  to  al- 
lege that  .the  instrument  was  not  duly 
executed  and  sealed  as  his  deed;  because 
such  a  defense  would  impute  to  the  de- 
fendant himself  a  fraud  upon  the  adminis- 
tration of  justice  in  the  previous  trial 
court.  Philadelphia,  etc..  R.  Co.  v.  How- 
ard, 13  How.  307,  336,  14  L.   Ed.   157. 

Thus  in  Philadelphia,  etc..  R.  Co.  v. 
Howard,  13  How.  307,  332,  333.  336. 
14  L-  Ed.  157,  where  a  corporation  sought 
to  defend  against  an  instrument  by  sl- 
ing that  the  corporate  seal  was  affixed 
thereto  without  authority,  and  that  it  was 
not,  sealed  or  unsealed,  intended  to  be 
the  deed  of  the  corporation,  evidence 
held  to  be  admissible  to  show  that,  in  a  for- 
mer suit,  the  corporation  had  treated  and 
relied  upon  the  instrument  as  one  bearing 
the  corporate  seal.  In  delivering  the 
opinion,  the  court  observes:  "The  plain- 
tiff was  endeavoring  to  prove  that  the 
paper  declared  on  bore  the  corporate  seal 
of  the  Wilmington  and  Susquehannah 
Railroad  Co.  This  being  the  fact  to  lie 
proved,  evidence  that  the  corporat: 
through  its  counsel,  had  treated  the  in- 
strument as  bearing  the  corporate  seal, 
and  relied  upon  it  as  a  deed  of  the  corpora- 
tion, was  undoubtedly  admissible.  *  *  * 
The  defendant  not  only  induced  the 
plaintiff  to  bring  this  action,  but  defeated 
the  action  in  Cecil  County  Court,  by  as- 
serting and  maintaining  this  paper  I  i  be 
the  de'-d  <'i  the  companj  :  and  this  brings 
the  defendant  within  the  principle  of  tke 
imon  law,  thai  when  a  party  a-sserrs 
what  he  knows  i-  fa!  does  nol  know 

to  be   true,   to  anethi  -.   and   to   his 

,in.  he   is   guiltv  of  a   fraud ;  a  fraud 
in   fact,  if  he  knows  it  to  be   false,  a  fraud 
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defeated  an  action  by  setting  up  a  paper  as  his  deed  and  in  a  subsequent  action 
of  covenant  alleged  that  the  instrument  was  not  duly  executed  and  sealed. 
They   likewise   preclude   such   change   of  position   with   respect   to  settlements,39 


in   law,  if  he  does  not  know  it  to  be  true. 

;  *  (Certainly  it  would  not  mitigate  the 
fraud,  if  the  false  assertion  were  made  in 
a  court  of  justice,  and  a  meritorious  suit 
defeated  thereby.)  We  are  clearly  of 
opinion,  that  the  defendant  cannot  be 
heard  to  say,  that  what  was  asserted  on 
a  former  trial  was  false,  even  if  the  as- 
sertion was  made  by  mistake.  If  it  was 
a  mistake,  of  which  there  is  no  evidence, 
it  was  one  made  by  the  defendant,  of  which 
he  took  the  benefit,  and  the  plaintiff  the 
loss,  and  it  is  too  late  to  correct  it." 
Davis  v.  Wakelee,  156  U.  S.  680,  689,  690, 
3P  L.  Ed.  578. 

Where  the  question  was,  whether  or 
not  the  paper  declared  upon  bore  the  cor- 
porate seal  of  the  defendants  (an  incor- 
porated company),  evidence  was  admis- 
sible to  show  that,  in  a  former  suit,  the 
defendants  had  treated  and  relied  upon 
the  instrument,  as  one  bearing  the  cor- 
porate seal.  And  it  was  admissible, 
although  the  former  suit  was  not 
between  the  same  parties;  and  al- 
though the  former  suit  was  against  one 
of  three  corporations,  which  had  after- 
wards become  merged  into  one,  which 
one  was  the  present  defendant.  Phila- 
delphia, etc.,  R.  Co.  v.  Howard,  13  How. 
307,  14  L.  Ed.  157. 

It  is  objected  that  the  parties  to  that 
suit  were  not  the  same  as  in  this  one; 
but  this  is  wholly  immaterial.  The  evi- 
<!■  nee  does  not  derive  its  validity  from 
any  privity  of  parties.  It  tends  to  prove 
an  admission  by  the  corporation  that  the 
instrument  was  sealed  with  its  seal.  It 
is  further  objected  that  the  admission  was 
not  made  by  the  defendants  in  this  action, 
but  by  the  Wilmington  and  Susquehan- 
nah  Corporation.  It  is  true  the  action 
in  the  trial  of  which  the  admission  was 
made,  being  brought  before  the  union  of 
the  corporations,  was  necessarily  in  the 
name  of  the  original  corporation;  but  as, 
by  virtue  of  the  act  of  union,  the  Wilm- 
ington and  Susquehannah  Company,  the 
Baltimore  and  Port  Deposit  Company,  and 
the  Philadelphia,  Wilmington,  and  Balti- 
more Company  were  merged  in  and  con- 
stituted one  body  corporate,  under  the 
name  of  the  Philadelphia,  Wilmington,  and 
Baltimore  Railroad  Company,  it  is  very 
clear  that  at  the  time  the  trial  took  place 
in  Cecil  County  Court,  all  acts  and  admis- 

■ns  of  the  defendant  in  that  case,  though 

cessarily  in  the  name  of  the  Wilming 
ton  and  Susquehannah  Company,  were 
done  and  made  by  the  same  corporation 
A\hich  now  defends  tin-  action.  This  ex- 
ition  must  therefore  be  overruled. 
Philadelphia,  etc.,  R.  Co.  v.  Howard,  i:; 
How.  307,  333,   14  L.  Ed.  157. 

The  admission  of  the  paper  as  evidence 

•   left    the   question    to   the    jury.     The 

burden    of    proof    still    remained    upon    the 


plaintiff.       Philadelphia,     etc.,     R.     Co.     v. 
Howard,  13  How.  307,  14  L-   Ed.  157. 

The  evidence  of  the  president  of  the 
company,  to  show  that  there  was  an  un- 
derstanding between  himself  and  the 
plaintiff,  that  another  person  should  also 
sign  the  paper  before  it  became  obliga- 
tory, was  not  admissible,  because  the  un- 
derstanding alluded  to  did  not  refer  to  the 
time  when  the  corporate  seal  was  affixed, 
but  to  some  prior  time.  Philadelphia, 
etc.,  R.  Co.  v.  Howard,  13  How.  307,  14 
L,.  Ed.  157. 

In  order  to  show  that  the  paper  in  ques- 
tion bore  the  seal  of  the  corporation,  it 
was  admissible  to  read  in  evidence  the 
deposition  of  the  deceased  officer  of  the 
corporation,  who  had  affixed  the  seal,  and 
which  deposition  had  been  taken  by  the 
defendants  in  the  former  suit.  Phila- 
delphia, etc.,  R.  Co.  v.  Howard,  13  How. 
307,  14  L:   Ed.   157. 

"The  sixth  exception  rests  on  the  fol- 
lowing facts:  The  plaintiff  offered  to 
read  the  deposition  of  a  deceased  witness 
taken  by  the  defendants  in  the  case  in 
Cecil  County  Court,  to  prove  that  the 
paper  in  question  bore  the  seal  of  the 
corporation  placed  there  by  the  deponent, 
an  officer  of  the  corporation.  The  defend- 
ant objected,  but  the  court  admitted  the 
evidence.  We  consider  the  evidence  was 
admissible  upon  two  grounds;  to  prove 
that  in  that  case  the  defendant  had  as- 
serted this  instrument  to  be  the  deed  of 
the  corporation,  and  relied  on  it  as  such; 
and  also,  because  the  witness  being  dead, 
his  deposition,  regularly  taken  in  a  suit 
in  which  both  the  plaintiff  and  defendant 
were  parties,  touching  the  same  subject 
matter  in  issue  in  this  case,  was  compe- 
tent evidence  on  its  trial.  It  is  said  the 
parties  were  not  the  same.  But  it  is  not 
necessary  they  should  be  identical,  and 
they  were  the  same,  except  that  Hiram 
Howard  was  a  coplaintiff  in  the  former 
suit,  and  this  diversity  does  not  render 
the  evidence  inadmissible.  1  Greenl.  Ev., 
553;  1  Ad.  &  El.  19."  Philadelphia,  etc., 
R.  Co.  v.  Howard,  13  How.  307,  334,  335, 
14  L-  Ed.   157. 

Introduction  of  deed  to  show  that  both 
parties  claim  under  same  person. — The 
fact  that  the  deeds  of  the  defendant  in 
ejectment  have  been  referred  to  by  the 
plaintiff,  for  the  sole  purpose  of  showing 
that  both  parties  claim  under  the  same 
person,  does  not  prevent  the  plaintiff  from 
afterwards  impeaching  the  deeds  for 
fraud.  There  is  nothing  in  this  offer  in- 
consistent or  incompatible  with  what  he 
had  before  endeavored  to  establish  by  the 
production  of  the  deeds.  Remington  v. 
Linthicum,  14  Pet.  84,  93.  10  L.  Ed.  364. 
See.  aNo.  Lessee  of  Snuth  v.  McCann. 
24    How.   398,  406.    16   L-   Ed.   711. 

39.     Validity     of     settlement. — A     party 
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releases40  or  a  money   demand   or  claim 
of    position     with    respect    to     title    or 

who  allows  a  suit  to  be  brought  by  an 
attorney,  suffers  it  to  proceed,  co-operates 
writh  the  attorney  in  its  prosecution,  and 
then  permits  a  settlement,  which  does  not 
protect  his  interest  in  the  claim  sued  cm, 
to  be  made  with  the  attorney  on  the  basis 
of  the  truth  of  the  statements  contained 
in  the  petition,  is  estopped  from  disputing 
the  validitj-  of  the  settlement,  and  cannot 
be  heard  to  say  that  the  statements  con- 
tained in  the  petition  are  not  true.  It 
would  be  wrong  to  allow  him  to  stand  by 
and  see  the  suit  settled  on  the  basis  of 
the  truth  of  those  statements,  and  then 
turn  round  and  take  a  new  position  be- 
cause the  partial  interest  which  he  held 
in  the  claim  was  left  unprotected  by  the 
settlement.  Stowe  v.  United  States,  19 
Wall.     13,  22  L.  Ed.  144. 

Where  a  party  gives  to  another  a  power 
of  attorney,  in  blank,  and  defectively  wit- 
nessed, authorizing "to  collect  and 

receive  any  and  all  moneys  due  to  him" 
from  the  government  under  an  agreement 
specified,  "and  to  make  a  good  and  suffi- 
cient release,  acquittal  or  receipt  for  the 
same,"  and  generally  to  do  any  and  all 
things  necessary  in  the  premises — this 
power  being  by  statute  "null  and  void" 
from  the  defective  execution — and  the  per- 
son to  whom  the  power  is  thus  given 
fills  the  blank  with  the  name  of  an  at- 
torney at  law,  and  instructs  him  to  sue 
the  government,  and  the  attorney  files  a 
petition  in  the  court  of  claims  in  the  name 
of  the  principal  in  the  power,  "to  the  use 
and  benefit"  of  the  person  to  whom  the 
power  was  delivered,  the  petition  repre- 
senting that  such  person  is  the  person 
beneficially  interested,  and  the  principal — 
though  not  authorizing  the  suit — subse- 
quently, with  knowledge  of  the  facts,  suf- 
fers the  suit  to  proceed  and  co-operates 
in  its  prosecution,  and  while  the  action 
is  pending,  a  settlement  is  affected  be- 
tween the  person  to  whom  the  power  was 
delivered  and  the  government  (the  princi- 
pal to  the  power  being  no  party  to  the 
settlement,  but  allowing  it  to  proceed 
without  objection),  and  the  money  is  paid 
under  the  settlement,  but  owing  to  the 
law  officers  of  the  government  not  being 
advised  of  the  settlement,  the  suit  is  not 
formally  withdrawn — the  principal  in  the 
power  cannot,  afterwards,  tile  an  amended 
petition  alleging  that  the  power  was  not 
intended  to,  and  did  not  confer  any  power 
or  authority  on  anybody  to  do  more  than 
to  prosecute  the  claim  to  settlement,  and 
lo  receive  and  draft  in  the  name  of  the 
principal;  and  so  claim  payment  under 
the  contract  himself.  He  is  -topped  by 
his  own  action  from  disputing  the  validity 
of  the  settlement.  Stowe  v.  United  States, 
19  Wall.   13.  22   L.    Ed.   14  4. 

A    principal    in    a    power    of    attorney    to 
dlect   money   from    the    government,   and 
give    release,   and    do   other    things    neces- 
5  U  S  Enc-63 


41  They  also  preclude  such  change 
ownership    of    property:'-     the    valid- 

sary,  etc.,  may  be  estopped  from  a  further 
assertion  of  his  claims  by  his  own  action 
in  regard  to  a  suit  brought,  and  a  com- 
promise made  of  it  under  the  power, 
though  the  power  itself  be  in  a  form  which 
the  statute  declares  shall  make  it  "null 
and  void."  Stowe  v.  United  States,  19 
Wall.   13,  22  L.   Ed.   144. 

Debtcr  to  waive  release  and  consider 
payment  as  on  account. — An  agent  having 
power  of  attorney  to  receive  money  on 
account,  assumed  to  adjust  and  settle  with 
the  debtor  the  whole  balance  due,  and  «: 
a  release.  The  principal  repudiated  the 
transaction,  refused  to  receive  the  money, 
and.  filed  a  bill  to  set  it  aside.  Afterwards 
the  agent  became  insolvent,  when  the 
debtor  claimed  the  payment  to  be  on  ac- 
count. It  was  held  that  the  debtor  is  es- 
topped to  waive  the  release  and  consider 
the  payment  as  on  account  after  the 
money  has  been  lost  by  his  obstinate 
pertinacity,  in  endeavoring  to  compel  the 
principal  to  accept  it  on  his  (the 
debtor's)  own  terms.  Curtis  v.  Inneraritv, 
6  How.  146,  162,  12  L.  Ed.  380. 

40.  Release. — Curtis  v.  Innerarity,  6 
How.    146,    162,   12   L.    Ed.  380. 

41.  Money  demand. — Sample  v.  Barnes, 
14    How.    70,   14   L.    Ed.   330. 

Legality  of  consideration. — S.,  by  his 
conduct,  four  times  recognized  a  claim 
against  him  by  B. twice  by  his  indorse- 
ment uoon  bills  drawn  on  D.  &  Co..  and 
on  F.  &  Co.;  in  the  third  instance  by  per- 
mitting a  judgment  by  default;  and 
fourthly,  by  executing  a  forthcoming  bond, 
which  he  knew  was  tantamount  to  a  con- 
fession of  judgment  for  the  demand.  It 
was  held:  Upon  these  ground-,  solely, 
and  independently  of  the  original  con- 
sideration on  which  the  undertaking  by 
S.  was  founded,  and  supposing  that  con- 
sideration to  have  been  invalid,  if  inquired 
into  at  the  proper  times,  must,  by  his  con- 
duct, be  regarded  as  having  waived  all 
right  of  inquiry  into  that  consideration. 
or,  rather  as  having  repeatedly  admitted 
its  validity.  To  permit  him.  after  so  do- 
ing, to  contradict  all  that  he  has  repeat- 
edly and  formally  declared,  would  be  to 
allow  him  to  falsify  his  solemn  acts,  to 
trifle  with  the  settled  rule-  of  law  and 
the  practice  of  the  courts,  and  would  lead 
to  endless  litigation.  Sample  v.  Barnes, 
ii   Hoy    70,  75,  14  I..  Ed. 

42.  Title  or  ownership. —  A  party  having 
led  the  public  prosecutor  to  treat  hi-  own 
property  as  belonging  to  another,  and  to 
confiscate  it  a-  such,  must  suffer  the  con- 
sequences of  his  own  folly  and  crime. 
Brown  v.  Hiatts,  L5  Wall.  177,  187,  81  L. 
Ed.  128. 

liming   the    Civil    War   a    mortgagor    hv 
ing  in  Kansas,  alleged  that  the  mortgagee, 
a   residenl    of  the   Confederate   states   had 

accepted    certain     collaterals,    which     were 
.,,  i    the  in'  r's  own   property,  in 
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ity  of  a  confirmation  of  a  claim  for  land  by  the  board  of  commissioners  ;43 
and  as  to  whether  a  fiduciary  debt  was  within  the  bankrupt  law.44  The 
same  principles  preclude  a  change  of  position  in  the  course  of  judicial  pro- 
ceedings with  respect  to  the  jurisdiction  of  the  court;45  the  time  of  fil- 
ing a  bill  ;40  the  regularity  of  removal  of  a  cause  ;47  the  sufficiency  of  a  pe- 
tition and  affidavit  to  obtain  the  removal  of  a  cause;48  the  truth  of  statements  in 
a  pleading;49  the  capacity  in  which  a  party  sues50  and  plaintiff's  assuming  a  new 


lieu  of  his  mortgage,  and  had  left  them 
with  the  said  mortgagor  for  collection. 
The  mortgagor  thus  obtained  the  confis- 
cation of  such  collaterals  as  the  property 
of  his  mortgagee.  After  the  war  suit 
was  brought  to  foreclose  the  mortgage. 
It  was  held  that  the  mortgagor  cannot 
have  the  value  of  such  collaterals  deducted 
from  the  mortgage  debt;  having  induced 
the  confiscation  of  the  collaterals,  he  can- 
not charge  the  loss  thus  caused  to  the 
mortgagee.  Brown  v.  Hiatts,  15  Wall. 
177,  187,  21   L.   Ed.   128. 

Vessel. — A  respondent  sued  in  admir- 
alty for  repairs  to  a  vessel  cannot  deny 
that  he  is  sole  owner,  if  the  vessel  has 
been  sold  by  the  order  of  another  court, 
and  he  has  claimed  and  received  the  pro- 
ceeds as  sole  owner.  Flanigan  v.  Turner, 
1  Black  491,  17  L-  Ed.  106. 

43.  Confirmation  of  a  claim  for  land  by 
commissioners. — A  party  upon  the  trial 
having  relied  upon  a  confirmation  by  the 
board  of  commissioners  (appointed  to  de- 
cide upon  claims  for  lands  in  Louisiana 
Territory,  according  to  the  French  and 
Spanish  laws,  etc.,)  in  support  of  his 
claim,  or  as  evidence  of  his  right,  cannot 
be  permitted,  on  appeal,  to  deny  that  it 
was  one  properly  submitted  to  the  com- 
missioners. Strother  v.  Lucas,  6  Pet. 
763,  772.  8   L.   Ed.   573. 

44.  If  a  creditor  of  a  bankrupt,  whose 
debt  is  a  fiduciary  one,  not  only  proves 
his  debt,  but  receives  his  proportionate 
share  of  the  dividend,  he  is  estopped  from 
afterwards  saying  that  his  debt  was  not 
within  the  law.  He  is  a  privilege  creditor, 
and  is  not  bound  by  the  bankrupt  law; 
but  he  may  waive  his  privilege.  And  hav- 
ing done  this,  he  can  never  controvert 
the  discharge.  Chapman  v.  Forsyth,  2 
How.  202.  209,  11  L.  Ed.  236.  See  the 
title    BANKRUPTCY,   vol.   2.   p.    847. 

45.  Jurisdictional  amount. — Where  the 
counsel  admit  in  the  aggregate  the  sums 
reported  by  the  referee  to  whom  the  ques- 
tion of  the  amount  of  damages  sustained 
by  the  sinking  of  a  coal  barge  was  re- 
ferred, even  though  that  was  only  with 
the  intention  to  give  the  supreme  court 
jurisdiction;  the  sums  so  reported  by  the 
referee  cannot  be  reduced  in  the  supreme 
court  by  denying  it  in  detail  for  the  pur- 
pose of  taking  away  the  jurisdiction  of 
that  court.  The  Steamer  New  Philadel- 
phia,   1    Rlack   G2.   72,    76.   17   L.    Ed.   34. 

46.  Time  of  filing  bill. —  It  was  con- 
tended that  a  bill  was  prematurely  filed 
and  that,  if  the  bill  was  not  prematurely 
filed,  then  that  it  was  filed  too  late;  that. 


by  standing  by  for  so  long  a  period,  the 
complainant  was  guilty  of  such  laches 
that  a  court  of  equity  will  not  grant  re- 
lief. The  inconsistency  between  these 
contentions  is  manifest.  Missouri  v.  Illi- 
nois, etc.,  District,  180  U.  S.  208,  245,  45  L 
Ed.  497. 

47.  See  the  titles  REMOVAL  OF 
CAUSES. 

48.  Petition  and  affidavit  to  obtain  re- 
moval of  cause. — A  party  is  estopped  to 
say  that  a  record  of  proceedings  in  a 
state  court,  containing  a  petition  for  re- 
moval and  an  affidavit  that  he  was  a  citi- 
zen of  a  foreign  government,  was  not  duly 
authenticated  when  such  record  was  in- 
troduced by  him  into  the  United  States 
district  court  as  the  ground  upon  which 
he  claimed  a  right  to  have  his  cause  tried 
in  a  court  of  the  United  States.  This 
record  or  proceeding  in  the  state  court 
was  evidence  offered  by  him  originally  in 
the  district  court  of  the  United  States, 
and  it  does  not  lie  with  him  now  to  say, 
that  that  record  was  not  duly  authenti- 
cated, when  introduced  by  him  into  the 
United  States  district  court.  Urtetiqui  v. 
D'Arcy,  9   Pet.  692,  701,  9  L.   Ed.   276. 

49.  Truth  of  statements  in  petition. — A 
party  who  allows  an  attorney  to  bring  a 
suit,  suffers  it  to  proceed,  and  co-operates 
with  the  attorney  in  its  prosecution  is 
estopped  to  say  that  statements  contained 
in  the  petition  are  untrue.  Stowe  v. 
United  States,  19  Wall.  13.  22  L  Ed.  144. 
See  post,  "Judicial  Admissions  and  Stipu- 
lations," IV,  E,  19. 

50.  B  filed  a  bill  in  his  capacity  of  presi- 
dent of  a  national  bank  against  the  de- 
fendant. The  suit  was  treated  by  both 
parties  and  by  the  court  below  as  the 
suit  of  the  National  bank  and  not  of  B. 
On  appeal  it  was  assigned  for  error,  that 
the  suit  was  that  of  B,  and  as  B  and  the 
defendants  were  each  citizens  of  the  same 
state,  that  the  supreme  court  of  the  United 
States  was  without  jurisdiction.  It  was 
held  that  the  defendant  is  estopped  from 
asserting  that  B  and  not  the  bank  was  the 
complainant.  The  appellate  court  must 
adhere  to  the  construction  of  the  bill  as- 
serted by  the  bank  and  acquiesced  in  by 
the  defendant.  The  defendant  having  so 
construed  and  treated  the  bill,  will  nol  be 
allowed  on  final  hearing,  in  order  to  de- 
feat the  jurisdiction,  to  assert,  for  the 
first  time,  that  P..  and  not  the  bank  was 
complainant.  Fortier  7'.  New  Orleans 
Xat.  Hank.  112  U.  S.  439,  445,  28  L.  Ed. 
764. 
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character  or  interposing  a  new  party;51   the  admissibility  of  evidence;"2  whether 
a  paper  is   an   affidavit;53    a  remittitur;54     a   judicial   sale;55    the   probate   of  a 


51.  Assuming  new  character — Making 
new  parties. — If  a  bank,  in  an  action  on  a 
note,  sue  on  their  own  interest,  declare 
on  their  own  right,  and  acknowledge  no 
participation  with  another  person  in  the 
interest  or  the  actiun,  until  the  moment 
when  the  cause  is  going  to  trial;  it  is  too 
late  to  permit  them  to  assume  a  new  char- 
acter, or  interpose  a  new  part}-,  however 
liberally  the  court  might  be  disposed  to 
sacrifice  the  forms  and  rules  of  law. 
Gaither  v.  Farmers',  etc.,  Bank,  1  Pet.  37, 
43,  7  L.   Ed.   43. 

52.  If  in  an  action  at  law  upon  a  written 
contract  oral  evidence  was  offered  to  show 
that  the  writing  signed  by  the  parties,  and 
apparently  a  contract  between  them,  was 
not  intended  as  a  contract,  nor  understood 
by  either  party  to  be  binding  as  such,  was 
offered,  and  excluded,  upon  the  objection 
of  one  of  the  parties,  as  incompetent  in 
that  action,  such  party  is  thereby  estopped 
to  assert  that  such  evidence  could  or 
should  be  availed  of  at  law,  in  order  to 
defeat  the  jurisdiction  of  equity.  Michels 
v.  Olmstead,  157  U.  S.  198,  201.  39  L.  Ed. 
671,  citing  Philadelphia,  etc.,  R.  Co.  v. 
Howard,  13  How.  307,  14  L.  Ed.  157; 
Davis  77.  Wakelee,  156  U.  S.  680,  39  L.  Ed. 
578. 

Objecting  to  answer  as  evidence. — A 
complainant  is  estopped  to  say  that  the 
answer  of  a  defendant  to  a  bill  in  equity 
is  not  testimony  in  the  cause,  on  the 
ground  that  such  defendant  is  neither  a 
necessary  nor  proper  party,  where  the 
latter  is  made  a  party  defendant,  called 
upon  for  discovery,  and  expressly  re- 
quired to  answer  certain  allegations  ©f 
the  bill.  Field  v.  Holland,  6  Cranch  8, 
24,  3  L.  Ed.  136.  See,  also,  the  title 
EQUITY,   ante,   p.    803. 

Deposition. — "When  parties,  with  a  full 
knowledge  of  the  contents  of  a  deposition, 
agree  that  it  shall  be  read  to  Hie  jury  uii 
the  trial  of  the  cause,  they  have  no  right 
to  complain  of  the  court  for  not  exclud- 
ing from  the  consideration  of  the  jury  the 
very  matter  which  they  themselves  have 
agreed  should  be  read  to  them."  Harris 
V.   Wall,   7  How.  633.  705,   12  L.   Ed.  875. 

Waiver  of  objection  to  certificate  to 
deposition.— See  the  title  DEPOSI- 
TIONS, ante,  p.  321. 

53.  Whether  paper  an  affidavit.— A  de- 
fendant was  indicted  for  presenting  a  pa- 
per purporting,  to  be  an  affidavit,  in  sup- 
port of  a  claim  against  the  government 
known  by  him  to  contain  a  fraudulent  or 
fictitious  statement  made  to  secure  the  ap- 
proval of  his  claim.  It  was  insisted  that 
the  paper  was  not  an  affidavit  because  o\ 
the  fact  that  the  person  who  subscribed  il 
had  not  been  duly  commissioned  as  a  jus 
tice  of  the  peace,  and  was  not  entitled  to 
administer  the  oath  certified  by  him.  It 
was  held  that  the  defendant  is  <  stopped  to 


deny  that  the  document  so  used  was  n  t 
what  it  purports  to  be,  namely,  an  affida- 
vit, [ngraham  v.  United  States,  L55  U.  S. 
434,  437,  39  L.   Ed.  213. 

54.  Remittitur. — If  a  party  having  a  ver- 
dict consent  to  its  reduction,  though  only 
for  the  sake  of  obtaining  immediate  satis- 
faction of  his  claim  and  to  avoid  further 
delay  and  further  litigation,  he  may  n 
after  the  entry  of  judgment  based  then 
the  receipt  of  payment,  and  an  acknowl- 
edgment of  satisfaction,  repudiate  the 
whole  transaction,  and  obtain  a  judgment 
for  the  full  amount  of  the-  verdict,  on  the 
ground  that  under  the  law  the  court  had 
no  power  to  disturb  the  verdict.  Lewis  v. 
Wilson,  151  U.  S.  551,  555,  38  L.  Ed.  267. 
See  the  title  REMITTITUR. 

55.  Validity  of  judicial  sale. — A  party 
who  claims  and  receives  the  proceeds  of  a 
sale  made  under  order  of  a  court  admits 
its  validity  and  estops  himself  from  im- 
peaching it.  Flanigan  v.  Turner,  1  Black 
491.  17  L.  Ed.  106. 

A  judgment  creditor  among  others  ob- 
tained payment  of  his  judgment  under  a 
decre-e  in  equity  out  of  the  proceeds  of  the 
sale  of  the  property  of  the  judgment 
debtor,  an  insolvent  corporation.  Subse- 
quently the  heirs  and  assigns  of  such  judg- 
ment creditor  sought  to  recover  the  pi 
erty  sold  under  that  decree,  questioning  the 
effect  of  the  sale  of  the  property  as  a  con- 
veyance of  the  title  of  the  corporation  to 
the  purchaser,  on  the  ground  that  by  aban- 
donment of  the  property  by  the  corporation 
it  had  reverted  to  such  judgment  creditor 
from  whom  the  corporation  had  obtained 
title  by  condemnation  proceedings.  It 
was  held  that  the  heirs  and  assigns  of  such 
judgment  creditor  are  estopped  to  ques- 
tion the  effect  of  that  sale  as  a  convey- 
ance of  the  subsisting  title  of  such  cor- 
poration to  the  land  in  controversy.  Mc- 
Csnihay  v.  Wright,  121  U.  S.  201,' 214.  30 
L.  Ed.  932. 

Sale  subject  to  outstanding  encum- 
brance.—  Land  was  sold  under  proceedings 
in  judgment  for  foreclosure  of  a  mortgage 
in  the  orphans'  court  of  Philadelphia  hv 
a  deed  describing  the  estate  as  conveyed 
subject    to    an    outstandin  ■■■<■        It 

was  held  that  the  grantee  is  est<  pped  from 
denying  the  authority  of  the  court  to  sell 
such  lands  subject  to  an  outstanding  en- 
cumbrance, and  from  denying  the  validity 
of  the  mortgage.  Gibson  v  Lyon.  115  U. 
S     139,  448.  29  L     Ed    449 

Proceeds  invested  in  Confederate  bonds. 
— A  widow  and  guardian,  having  deliber- 
ately selected  the  securities  of  the  insur- 
rectionary jrovernment  in  which  to  invi  I 
the    proceeds   of    sale    ol  rty, 

cannot     attack    the    title    of    the    purchas    r 

and  set  aside  the  s.tlr  on  the  ground  of  il- 

legality    of     such     securities    ami     of     the 

rt's  not  preserving  them  from  the  foJIy 
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will;56  the  validity  of  judgments  or  decrees;'7  and  invited  error  in  judicial 
proceeding.58  But  a  party  cannot  be  charged  with  waiving  objections  he  was 
not  called  upon  to  make.59 

Going  before  the  jury  upon  a  single  one  of  several  issues  made,  does 
not  preclude  the  defendant,  at  a  subsequent  trial,  from  insisting  upon  other  de- 
fenses, involving  the  merits,  which  had  not  been  withdrawn  of  record,  or  aban- 
doned in  pursuance  of  an  agreement  with  the  plaintiff.60 


of  such  investment.  Knotts  v.  Stearns,  91 
U.  S.  638,  642,  23  L.  Ed.  25:.'. 

Sale  under  judgment  by  confession. — 
A  married  woman  who  confesses  a  judg- 
ment has  been  held  to  be  estopped  to 
question  the  validity  of  a  sale  thereunder 
to  her  husband,  the  proceedings  under  the 
circumstances  of  the  case  being  equiva- 
lent to  a  conveyance  by  her  through  the 
sheriff.  Pickett  v.  Foster,  149  U.  S.  505, 
531,  37  L.  Ed.  829. 

Sale  pending  appeal. — Pending  an  appeal 
the  attorneys  for  the  parties  in  a  suit  in 
equity  in  which  land  was  described  to  be 
sold,  agreed  that  the  parties  would  look 
to  the  proceeds  of  the  sale  and  not  to  the 
lands.  Thereupon  the  lands  were  sold 
and  the  sale  confirmed  by  the  court.  It 
was  held  that  such  parties  are  estopped 
from  thereafter  questioning  the  validity  of 
the  sale  upon  the  ground  of  its  having 
been  made  pending  the  appeal,  and  to  say 
that  they  will  look  to  the  land  and  not  to 
the  proceeds  of  the  sale  for  the  satisfac- 
tion of  their  debts.  Halliday  v.  Stuart,  151 
U.   S.  229,  234,  38  L.  Ed.   141. 

56.  Probate  of  will. — A  citizen  of  the 
United  States  died  in  France,  leaving  in 
Europe  and  elsewhere  large  amounts  of 
personal  property.  He  named  his  widow, 
his  brother  a  resident  of  Alabama,  and  a 
third  person,  a  citizen  of  France,  as 
executrix  and  executors.  The  executrix 
while  domiciled  in  France  became  a  party 
to  certain  notarial  instruments  and 
records  in  France  which  declared  that  the 
probate  of  her  husband's  will  in  Alabama 
was  valid,  and  that  he  was  domiciled  in 
Alabama,  and  received  legacies  under  such 
will.  It  was  held  that  the  executrix  by 
her  acts  and  conduct  has  estopped  herself 
from  disputing  the  fact  of  such  domicils, 
and  from  asserting  any  fact  which  annuls 
the  executorship  of  her  husband's  brother 
under  the  Alabama  probate.  Drexel  v. 
Berney,  122  U.  S.  241,  253,  30  L.  Ed.  1219. 

57.  A  man  cannot  obtain  an  advantage 
over  his  adversary  by  asserting  and  rely- 
ing    upon     the     validity     of     a     judgment 

dnst  himself,  and  in  a  subsequent  pro- 
ceeding upon  such  judgment,  claim  that  it 
was  rendered  without  personal  service 
upon  him.  Davis  v.  Wakelee,  156  U.  S. 
6S0.  691.  39  L.   Ed.  578. 

W.  held  six  promissory  notes,  executed 
by  D.  in  1869.  On  September  ?.<>.  1869, 
D.  was  adjudicated  a  bankrupt  upon  his 
own  petition,  and  in  July,  1873.  W.  applied 
for  and  was  granted  leave  to  reduce  his 
claim  to  judgment  in  the  state  court.  On 
July  19,  L873,  VV.  broughl  suit  in  the  state 
court,  and  obtained  a  judgment  in  the  fol- 


lowing November,  upon  a  service  by  pub- 
location  only.  D.  then  lived  in  New  York, 
was  never  served  with  process,  and  never 
appeared  in  the  action.  In  December, 
1875,  D.  filed  his  petition  for  discharge, 
and  W.  filed  specifications  of  opposition 
thereto,  which  D.  moved  to  dismiss  upon 
the  ground  that  W.  had  reduced  his  claim 
to  judgment,  since  the  commencement  of 
the  bankruptcy  proceedings;  that  such 
judgment  was  in  full  force,  and  (ar- 
gumentatively)  would  be  unaffected  by  the 
discharge.  The  court  took  this  view,  can- 
celled the  proofs  of  debt,  and  dismissed 
the  specifications  of  opposition  to  his  dis- 
charge. W.  did  not  appeal.  It  was  held, 
that  D.  is  now  estopped  to  claim  that  the 
judgment  is  void  for  want  of  jurisdiction. 
Davis  v.  Wakelee,  156  U.  S.  680,  685,  39 
L.   Ed.   578. 

D.  may  possibly  have  been  mistaken  in 
his  conclusion  that  the  judgment  was 
valid,  but  he  is  conclusively  presumed  to 
know  the  law,  and  cannot  thus  speculate 
upon  his  possible  ignorance  of  it.  He 
obtained  an  order  which  he  could  only 
have  obtained  upon  the  theory  that  the 
judgment  was  valid — his  statement  that  it 
was  in  force  was  equivalent  to  a  waiver 
of  service,  a  consent  that  the  judgment 
should  be  treated  as  binding  for  the  pur- 
poses of  the  motion,  and  he  is  now 
estopped  to  take  a  different  position. 
Davis  v.  Wakelee,  156  U.  S.  680,  691,  39 
L.    Ed.    578. 

Decree  of  mortgage  foreclosure. — See 
ante.    "In    General."    IV.    E,    16,    a.    (1). 

58.  Invited  error. — See  the  title  AP- 
PEAL AND  ERROR,  vol.  2,  p.  348. 

59.  A  defendant  having  notice  of  plain- 
tiff's application  to  the  land  department 
objected  to  the  consideration  of  the  list 
of  swamp  lands  in  question  solely  on  the 
ground  that  the  department  had  no  juris- 
diction to  entertain  it.  which  objection 
prevailed.  It  was  objected  that  the  de- 
fendant is  estopped  from  making  in  any 
other  forum,  any  other  objection  to  the 
list  itself,  or  to  the  character  of  the  lands 
described  in  it.  It  was  held  that  this 
claim  is  without  foundation  and  that  the 
defendant  is  not  estopped  from  objecting 
to  the  list  of  swamp  lands.  Having  con- 
tested the  jurisdiction  of  the  land  depart- 
iii.  nt.  as  he  had  a  right  to  do,  and  having 
prevailed  on  that  point,  he  cannot  be 
charged  with  waiving  other  objections 
which  he  was  not  called  on  to  make. 
Buena  Vista  County  v.  Iowa  Falls,  etc., 
R.  Co.,   112  U.   S.   165,   175,  28   L.   Ed.  6S0. 

60.  M-'iilor  v.  American  Lifp  Ins.  Co., 
Ill   U.   S.  335,  337,  28  L.   Ed.  4.47. 
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F.  Operation  ani  Effect— 1.  Divestiture  of  Title  or  Rio  jit.— Quaere, 
whether  an  estoppel  in  pais  to  assert  title  to  land  arising  from  nonclaim  and 
declarations  of  disclaimer  of  title,  as  in  cases  of  es  |  pel  by  deed,  passed  the 
legal  title  by  ennrement.  In  either  view,  it  is  alike  fatal  to 'the  owner's  claim; 
and  the  bar  of  the  statute  of  limitations  confers  a  positive  title.01 

2.  Parties  fo,<  and  against  Whom  Available— a.  Parties  and  Privies.-^ 
Where  an  esto^d  is  conclusive  in  favor  of  a  parly,  those  claming  under  him 
have  a  right  to  insist  upon  it;  the  latter  are  in  exactly  the  situation  the  former 
>.vould  occupy  were  he  a  party  to  the  litigation.02  An  estoppel  which  binds  a 
party  binds  his  administrator.63 

b.  Infants  and  Panes  Covert—  (1)  Femes  Covert.— Where  the  wife  herself 
makes  a  misreDiesen'.ation.  or  hears  and  countenances  the  misrepresentation  of 
her  husband,  the  person  who  acts  under  such  a  misrepresentation,  acts  un° 
'lis  ccnfide.-.ce  in  the  gocd  faith  of  the  wife  herself.  He  has  a  right  to  consider 
that  faith  as  pledged;  and  if  he  is  deceiver',  he  may  complain  that  she  has  her- 
self deceived  him.  A  wife  who  is  herself  the  instrument  of  deception,  or  who 
contributes  to  its  success  by  countenancing  it  may.  with  justice,  be  charged  with 
the  consequence  cf  her  conduct  and  be  held  to  be  estopped  to  deny  her  repre- 
sentations.64 

Assertion  of  Title  to  Real  Estate. — To  permit  an  estoppel  to  operate 
against  a  mairied  woman  would  be  a  virtual  repeal  of  the  statute  that  requires 
her  deed  to  be  acknowledged  privately  and  apart  from  her  husband,  and  also  a 
denial  of  the  ch'saoilicy  of  the  common  law  that  forbids  the  conveyance  of  her 
real  estate  by  procuration.  It  would  introduce  into  the  law  an  entirelv  new  svs- 
tem  of  conveyances  of  the  real  property  of  feme  coverts.65 


61.  Morgan  v.  Railroad  Co.,  96  U.  S.  716, 
720,  24  L.  Ed.  713.  See  post,  "Availability 
in  Action  at  Law  and  Suit  in  Equity,-'  V, 
A.  See  the  titles  EJECTMENT,  ante,  p. 
695;  LIMITATION  OF  ACTIONS  AND 
ADVERSE  POSSESSION. 

62.  Baker  v.  Humphrey,  101  U.  S.  494, 
499,  25   L.   Ed.   1065. 

63.  Administrator. — Where  a  retired 
naval  officer  acquiesced  in  the  proceedings 
by  which  he  was  retired  during  the  re- 
mainder of  his  life,  it  does  not  lie  with  his 
administrator  to  object  to  them,  even  for 
a  substantial  defect,  much  less  for  an  ir- 
regularity in  such  proceedings,  in  order 
to  recover  from  the  United  States  an  in- 
crease in  the  compensation  of  his  intestate. 
Brown  v.  United  States,  113  U.  S.  568,  573, 
28   L.    Ed.    1079. 

64.  Sexton  v.  Wheaton,  8  Wheat.  229, 
230,   5    L.    Ed.    603. 

Conveyance  to  wife. — Mere  knowledge 
of  a  letter  written  by  a  husband  containing 
a  misrepresentation  of  his  circumstances, 
cannot  produce  a  forfeiture  of  an  estate 
previously  conveyed  to  the  wife  by  the 
husband,  where  she  had  not  concurred  in 
its  statements,  had  dissuaded  her  husband 
from  sending  it,  and  believed  he  had  not 
sent  it.  The  representations  cannot  be 
charged  on  the  wife,  since  she  disapproved 
of  them,  and  believed  that  it  would  not  be 
sent,  in  its  exceptionable  form.  Sexton 
V.  Wheaton,  8  Wheat.  229,  239,  5  L.  Ed. 
603. 

"It  would  be  a  stramze  inconsistency  if 
a  court  of  chancery  were  to  decree  that 
the  mere  knowledge  of  a  letter,  containing 


a  misrepresentation  respecting  her  prop- 
erty, should  produce  a  forfeiture  of  it, 
although  she  had  not  concurred  in  its 
statements,  had  dissuaded  her  rm-1 
from  sending  it,  and  believed  he  had  not 
sent  it."  Sexton  v.  Wheaton,  8  Wheat.  . 
241.    5    L.    Ed.    603. 

65.  Drury  v.  Foster,  2  Wall.  24,  34,  17 
L.    Ed.   780. 

Ey  mortgage. — A  paper  executed,  under 
seal,  for  the  husband's  benefit,  by  husband 
and  wife,  acknowledged  in  separate  form 
by  the  wife,  and  meant  to  be  a  mortgage 
of  her  separate  land?,  but  with  blank-  left 
for  the  insertion  of  the  mortgagee's  name 
and  the  sum  borrowed,  and  to  be  filled  up 
by  the  husband,  is  not  binding  on  her 
estate  bv  way  of  e-toopel.  Drurv  v. 
Foster.  2' Wall  24,  3  \.  17  L.  Ed.  7S0.  See, 
also,  the  titles  HUSBAND  AND  WIFE; 
SEPARATE  ESTATE  OV  MARRIED 
WOMEN. 

Receipt    of   price    of    land    conveved    by 
husband. — Where    the    title    to    land    is    in 
married  women,  and  the  deed  to  the  land, 
though    signed    by    the    femes    covert,    re- 
cites    the     name1;     of     the     husbands,     as 
grantors,    purporting    to    convey    in    right 
of  their   wives;   a   receipt   of   the   purcl 
money  by  ihe   female   grantors,   after   I 
became    sole,   cannot    operate    as    a    !-•   tI 
conveyance,     passing     the     estate    to     tl 
grantee,   nor   give    effect    to   a   deed    w! 

was  utterly  void.     Agricultural 
Bank  v.   Rice.  A   How  242,   11    L   Ed. 

949. 

Infant     feme     covert      £  ^t,     "In- 

fants,"   IV.   V.  2,  b,   I 
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Retaining  Benefits  of  Transaction. — A  married  woman  cannot  be  per- 
mitted, any  more  than  an  unmarried  one,  to  retain  the  benefits  of  a  transaction 
which  she  has  solicited,  and  at  the  same  time  to  disavow  it.GC 

Long  acquiescence  in  a  construction  of  a  will  does  not  estop  a  married 
woman  from  afterwards  insisting  that  this  construction  was  erroneous.67 


66.  Rank  v.  Partee,  99  U.  S.  325,  25  L. 
Ed.  390.  See  ante,  "Accepting  Benefits 
of  Transaction  of  Proceedings,"  IV,  E, 
16,   a. 

Enforcement  of  condition  subsequent. — 
A.,  a  married  woman,  offered  to  pay  one- 
half  of  her  indebtedness  in  land  in  B. 
County,  Mississippi,  at  $10  per  acre,  and 
give  her  notes  secured  by  mortgage  on 
her  land  in  C.  County,  in  that  state,  for 
the  remainder.  A  large  number  of  her 
creditors  having  accepted  the  offer,  she 
conveyed  her  land  to  D.  in  trust,  but  pro- 
vided in  the  deed  that  if  any  of  them 
should  fail  within  ninety  days  from  its 
date  "to  signify  in  writing  their  acceptance 
of  the  terms  of  settlement  and  payment  of 
their  claims  or  debts,"  they  should  "be 
considered  as  refusing  the  same,"  and  be 
debarred  from  the  benefits  of  the  deed. 
Among  the  creditors  accepting  the  offer 
was  E.,  who  surrendered  the  notes  held 
by  him  and  took  the  new  ones.  After 
the  ninety  days  had  expired,  A.  expressed 
her  hope  that  all  her  creditors  would  come 
in,  and  authorize  her  agent,  in  case  they 
did,  to  receive  her  old  notes  and  deliver 
the  new  ones  in  exchange  therefor.  At 
the  time  of  said  offer,  A.  represented  that 
the  land  was  incumbered  only  by  a  small 
annuity,  and  concealed  the  fact  that  a 
judgment  by  default  had  been  obtained  in 
C.  County  by  F.  against  her  and  her 
husband.  On  execution  sued  out  on  that 
judgment,  G.,  her  son,  and  said  F.  pur- 
chased her  land  in  that  county.  E.  there- 
upon filed  his  bill  to  set  the  judgment 
aside,  or  to  obtain  leave  to  redeem  the 
land.  It  was  held  that  the  condition  being 
only  a  condition  subsequent  in  the  nature 
of  a  penalty  against  the  creditors,  not  as- 
senting in  the  prescribed  way.  could  be, 
and  in  fact  was,  waived  by  the  grantor, 
A.  Long  after  the  lapse  of  the  period 
prescribed  the  grantor  expressed  to  her 
agents  a  hope  that  all  the  creditors  would 
o>!iie  in;  and  authorized  them  to  receive 
from  creditors  her  old  notes  and  to  de- 
liver in  exchange  new  notes  in  their  place 
for  one-half  of  their  amount;  and  when 
this  was  done  she  permitted  the  creditors 
to  repose  upon  the  new  security  furnished 
until  the  statute  of  limitations  had  barred 
5  right  of  action  upon  the  old  notes,  with- 
out any  suggestion  that  the  deed  was 
inoperative  because  of  their  failure  to  ac- 
cepl  in  writing  the  terms  of  the  proposed 
ment  within  ninety  days.  Her  ap- 
proval of.  or  at  least  acquiescence  in,  the 
conduct  of  her  agents  estops  her  in  equity 
from  enforcing  the  provision  as  to  the 
acceptance  in  writing,  so  as  to  debar 
from   the   benefits   of   the   deed  any  of   the 


creditors  who  accepted  the  settlement  by 
surrendering  the  old  notes  and  taking  the 
new  ones.  She  cannot  in  this  case  retain 
the  surrendered  notes  and  repudiate  the 
consideration  upon  which  their  surrender 
was  made.  Bank  v.  Partee,  99  U.  S.  325, 
329,  25   L.   Ed.  390. 

Estate  sold  with  authority  of  feme 
covert. — A  married  woman  or,  upon  her 
death,  her  heirs  at  law  are  not  permitted 
to  repudiate  a  transaction,  the  benefits  of 
which  she  received  with  full  knowledge 
of  the  circumstances  attending  it,  and  yet 
claim  to  recover  an  estate  which  had  been 
sold  with  her  authority  and  the  purchase 
money  for  which  had  been  paid  to  her. 
Williams  v.  Paine,  169  U.  S.  55,  75,  42 
L.  Ed.  658,  citing  Bein  v.  Heath,  6  How. 
228,  12  L.  Ed.  416;  Bank  v.  Partee,  99  U. 
S.  325,  329,  25  L.  Ed.  390;  Bedford  v.  Bur- 
ton,  106  U.   S.  338,  27  L.   Ed.    112. 

A  married  woman  or,  upon  her  death, 
her  heirs  at  law  are  estopped  from 
asserting  that  a  power  of  attorney,  for 
the  purpose  of  selling  real  estate,  had 
been  revoked  where  she  received  her  share 
of  the  purchase  money  with  full  knowl- 
edge of  all  the  facts.  Williams  v.  Paine, 
169   U.   S.   55,  75,  42   L.   Ed.   658. 

67.  Acquiescence  in  construction  of  will. 
— Weatherhead  v.  Baskerville,  11  How. 
329.  359,   13   L.    Ed.   717. 

Acquiescence  in  what  is  called  a  parti- 
tion of  a  testator's  land,  by  a  daughter 
who  was  an  infant  when  her  father  died, 
a  minor  when  she  married,  and  continued 
covert,  a  great  number  of  years,  until 
within  a  short  time  before  she  brought 
suit,  does  not  show  that  the  testator  did 
not  include  her  among  his  devisees  in  the 
words  "my  children."  No  presumption 
arises  against  her  from  her  acts  and  none 
can  rightly  be  made  against  her.  Weath- 
erhead v.  Baskerville,  11  How.  329,  359, 
13  L.  Ed.  717. 

Where  the  circuit  court  instructed  the 
jury  that  they  might  consider  the  acts  of 
one  of  the  daughters  and  her  husband,  in 
acquiescing  in  a  partition,  and  in  receiv- 
ing "a  small  tract  of  land."  as  a  recogni- 
tion of  the  true  construction  of  the  will 
to  be.  that  the  daughters  were  not  en- 
titled to  an  equal  share,  the  acts  of  par- 
tition being  accompanied  by  long  adverse 
possession,  say  thirty  or  fortv  years,  this 
instruction  was  erroneous.  The  daughter 
was  a  minor  when  she  married,  and  con- 
tinued covert  until  within  a  short  time 
before  she  brought  the  suit.  No  pre- 
sumption, arising  from  her  acts  could 
therefore  be  made  against  her.  Weather- 
head  v.  Baskerville.  11  How.  329,  13  L.  Ed. 
717. 
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Wife  Permitting  Husband  to  Obtain  Credit  upon  Her  Property.— See 
ante,  "Allowing  Party  to  Obtain  Credit  upon  Property.'-  IV,  E,  5,  a,   (3). 

(2)  Infants.— An  estoppel  in  pais  is  not  applicable  to  infants,  and  a  fraud- 
ulent representation  of  capacity  cannot  be  an  equivalent  for  actual  capacity.68 

The  negligence  of  their  guardian  cannot  preclude  minors  from  asse'rting, 
by  suit,  their  right  to  stock  belonging  to  them,  which  was  so  sold  and  trans- 
ferred.69 


68.  Sims  v.  Everhardt,  102  U.  S.  300,  313, 
26  L.  Ed.  87. 

Infant  feme  covert  to  convey  her  land. 
— "In  Sims  v.  Everhardt,  102  U.  S.  300, 
26  L.  Ed.  87,  it  appeared  that  Mrs.  Sims, 
a  minor — her  husband  uniting  with  her — 
sold  and  conveyed  her  land  to  Mrs.  Ever- 
hardt, who  paid  the  purchase  money. 
Some  doubt  being  expressed  as  to  the 
age  of  the  grantor,  she  stated  in  writing 
on  the  deed  that  she  was  then  over 
twenty-one  years  of  age.  The  purchaser 
went  into  possession,  paid  off  a  mortgage 
and  taxes  on  the  property,  continued  in 
possession,  and  made  improvements  up  to 
her  death.  Subsequently  Mrs.  Sims  was 
divorced  from  her  husband,  for  his  fault, 
and  shortly  afterwards  she  gave  notice  to 
the  devisees  of  Mrs.  Everhardt  that  she 
disaffirmed  the  deed  in  question,  and  de- 
manded possession  of  the  land.  That 
demand  not  having  been  complied  with, 
she  brought  suit  against  the  devisees  of 
her  grantee  to  set  aside  the  deed  and  for 
an  account  of  the  rents  and  profits  of  the 
land,  'as  well  as  of  the  amount  she  was  in 
duty  bound  to  pay  to  the  defendants  on 
account  of  the  purchase  money  by  the 
grantee,  and  the  mortgage  aforesaid.'  The 
court  below,  upon  final  hearing,  dismissed 
the  bill.  This  court  reversed  the  decree, 
holding  that,  under  the  peculiar  circum- 
stances of  the  case,  including  the  fact  that 
Mrs.  Sims  labored  under  the  disability  of 
coverture  when  she  made  the  deed,  her 
disaffirmance  of  it  was  within  a  reason- 
able time,  and  that  she  was  entitled  to  the 
decree  asked.  Mr.  Justice  Strong,  de- 
livering the  opinion  of  the  court,  said: 
'The  remaining  question  is  whether  she 
is  estopped  by  anything  which  she  has 
done  from  asserting  her  right  to  the  land 
in  controversy.  In  regard  to  this  very 
little  need  be  said.  It  is  not  insisted  that 
she  did  anything  since  she  attained  her 
majority  which  can  work  an  estoppel.  All 
that  is  claimed  is  that  when  she  made  her 
deed  she  asserted  she  was  of  age  and 
competent  to  convey.  We  are  not,  there- 
fore, required  to  consider  how  far  a  mar- 
ried woman  can  be  estopped  by  her  acts 
when  she  has  the  single  disability  of 
coverture.  The  question  is.  whether  acts 
and  declarations  of  an  infant  during  in- 
fancv  can  estop  him  from  asserting  the 
invalidity  of  his  deed  after  he  has  at- 
tained his  majority.  In  regard  to  this 
there  can  be  no  doubt,  founded  either 
upon  reason  or  authority.  Without  spend- 
ing time  to  look  at  the  reason,  the  au- 
thorities are  all  one  way.     An  estoppel  in 


pais  is  not  applicable  to  infants,  and  a 
fraudulent  representation  of  capacity  can- 
not be  an  equivalent  for  actual  capacity. 
Brown  v.  McClune,  5  Sandf.  Super.  Ct. 
224;  Keen  v.  Coleman,  39  Penn.  St.  299. 
A  conveyance  by  an  infant  is  an  assertion 
of  his  right  to  convey.  A  contemporane- 
ous declaration  of  his  right  or  of  his  age 
adds  nothing  to  what  is  implied  in  his 
deed.  An  assertion  of  an  estoppel  against 
him  is  but  a  claim  that  he  has  assented  or 
contracted.  But  he  can  no  more  do  that 
effectively  than  he  can  make  the  contract 
alleged  to  be  confirmed.'  It  may  be  ob- 
served that  the  court  did  not  decide,  in 
that  case,  that  Mrs.  Sims  was  entitled  to 
the  land  without  accounting  to  the  estate 
of  Mrs.  Everhardt  for  the  purchase 
money,  and  for  the  amount  paid  in  order 
to  discharge  the  mortgage  debt  upon  it. 
These  cases  do  not  determine  the  vital 
questions  arising  in  the  one  before  us. 
They  undoubtedly  do  hold  that  an  infant's 
deed  is  voidable  only,  unless  it  appears 
upon  its  face  to  be  to  his  prejudice,  in 
which  case  it  may  be  deemed  void;  also, 
that  he  is  not  estopped  by  his  acts  or 
declarations,  however  fraudulent,  or  by 
his  silence,  during  infancy,  from  asserting, 
upon  arriving  at  full  age  or  within  a  rea- 
sonable time  thereafter,  the  invalidity  of 
such  deed."  MacGreal  v.  Taylor,  167  U. 
S.   688,   697,   42    L.   Ed.   326. 

Acts  of  executor.— '-Whatever  effect  the 
facts  that  the  other  devisees  knew  that 
the  executor  was  acting  as  such,  and 
made  no  objection,  might  have  against 
those  of  full  age,  the  minor  devisees  could 
not  be  thereby  estopped  to  assert  their 
rights."  Wall  v.  Bissell.  125  U.  S.  382, 
389,  31    L.   Ed.   772. 

Construction  of  will. — See  ante,  "Femes 
Covert."    IV,    F.    2.    b,    (1). 

69.  Telegraph  Co.  v.  Davenport,  97  U. 
S.    369.   24    L.    Ed.    1047. 

The  appellant  contended  that  the  mother 
of  the  plaintiffs,  as  their  guardian,  was 
chargeable  with  culpable  negligence  in 
the  keeping  of  the  certificates,  and,  there- 
fore, that  the  plaintiffs  were  estopped 
from  claiming  them  or  their  value  from 
the  company.  The  negligence  alleged 
consisted  in  the  fact  that  she  intrusted  her 
brother  with  the  key  to  the  box  in  which 
they  were  deposited  when  she  knew  that 
he  was  insolvent,  and  that  he  had  used, 
without  her  authority,  funds  received  by 
him  on  a  previous  ^ale  of  a  portion  of  her 
property:  and  the  further  fact,  that  when, 
in  the  summer  of  1871,  before  leaving  for 
Europe,  she  sent  for  the  box.  she  returned 
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c.  Partnership. — See   note.70 

d.  Corporations — (1)  In  General. — The  doctrine  of  equitable  estopped  or  es- 
toppel in  pais  is  applicable  to  all  corporations.  Corporations,  quite  as  much  a- 
individuals,  are  held  to  a  careful  adherence  to  truth  and  uprightness  in  their 
dealings  with  other  parties,  and  cannot,  by  their  acts,  representations  or  silence  or 
concealments,  involve  others  in  onerous  engagements,  and  then  defeat  the  cal- 
culations and  claims  which  their  own  conduct  has  superinduced,  without  being 
held  to  just  responsibility  for  the  consequences  of  their  misconduct  or  bail 
faith.71  This  doctrine  is  alike  applicable  to  private  corporations  and  to  munic- 
ipal corporations.72 

(2)  Municipal  Corporations,  Counties,  etc. — The  principle  of  ratification  by 
laches  or  delay  is  as  applicable  to  such  a  municipal  corporation  as  a  county  as  it 
is  to  a  private  corporation  or  to  an  individual  perscn.73  A  county  may  be  es- 
topped against  asserting  that  the  conditions  attached  to  a  grant  of  power  were 


it  to  the  bank  without  examining  its  con- 
tents. To  have  allowed  her  brother,  when 
known  to  be  insolvent,  to  have  access  to 
the  box  after  he  had,  without  her  au- 
thority, appropriated  to  his  own  use  her 
funds,  and  to  have  returned  the  box  to 
the  bank  in  1871  without  examining  its 
contents,  were,  according  to  the  conten- 
tion of  counsel,  offenses  of  such  gravity 
as  to  estop  her  wards,  the  minor  children, 
from  complaining  of  the  company  for 
allowing  their  stock  to  be  transferred  on 
its  books  under  a  power  of  attorney 
which  he  had  forged.  It  was  held  that, 
even  if  it  were  possible,  as  it  is  not,  to 
preclude  the  minor  heirs  from  asserting 
their  rights  to  property  received  from 
their  father,  by  reason  of  any  negligence 
of  their  guardian,  there  is  no  necessary 
connection  between  their  mother's  broth- 
er's inso'vency  and  misappropriation  of 
her  funds,  and  the  forgery  of  the  children's 
names,  or  between  such  forgery  and  her 
omission  to  open  her  box  in  1871  and  ex- 
amine its  contents.  There  is  no  circum- 
stance here  upon  which  an  estoppel 
against  the  plaintiffs  can  be  raised.  No 
act  or  declaration  is  mentioned,  either  of 
the  guardian  or  her  children,  which  tends 
in  the  slightest  degree  to  show  that  any 
assent  was  given  to  the  use  of  their  names. 
Telegraph  Co.  v.  Davenport,  97  U.  S.  369, 
372.   24    L.    Ed.    1047. 

If  competent  to  transfer  it,  or  to  ap- 
prove of  the  transfer  made,  they  must,  to 
create  an  estoppel  against  them,  have,  by 
some  act  or  declaration  by  which  the  cor- 
poration  was  misled,  authorized  the  use 
(  i  their  names,  or  subsequently  approved 
such  use  by  accepting  the  purchase  money 
with  knowledge  of  the  transfer;  but  under 
the  statute  of  Ohio,  where  the  minors  who 
arc  the  complainants  herein  resided,  they 
were  not,  nor,  without  the  authority  of 
the  probate  court,  was  their  guardian, 
npetent  to  authorize  a  sale  of  their 
property,  Telegraph  Co.  v.  Davenport, 
97   U.  S    369,  24  L  Ed.   1047. 

70.  S   e    post,    "Question     of     Law      or 
Fact,"  V.  C. 

71.  Zabriskie   v.   Cleveland,   etc.,   R.    Co., 
23    How.    381,    400,    10    L.    Ed.    488;    Bil      11 


v.  Jeffersonville,  24  How.  287,  300,  16  L 
Ed.  664;  Moran  v.  Commissioners,  2  Black 
722,  723,  17  L.  Ed%  342;  County  of  Cal- 
houn v.  American  Emigrant  Co.,  93  U.  S 
124,  130,  23  L.  Ed.  826;  Rogers  v.  Burling- 
ton, 3  Wall.  654,  667,  18  L.  Ed.  79;  Rail- 
road Co.  v.  Howard,  7  Wall.  392,  413,  19 
L.  Ed.  117;  County  of  Randolph  v.  Post, 
93  U.  S.  502,  513,  23  L.  Ed.  957;  Hackett 
v.  Ottawa,  99  U.  S.  86,  96,  25  L.  Ed.  363. 
And  see  The  Mayor  v.  Ray,  19  Wall.  468, 
484,  22  L.  Ed.  164;  New  Orleans  v.  United 
States,    10    Pet.    662,   735,   9    L-    Ed.    573. 

72.  The  following  cases  apply  this  doc- 
trine to  private  corporations:  Zabriskie 
v.  Cleveland,  etc.,  R.  Co.,  23  How.  381,  16 
L.  Ed.  488;  Railroad  Co.  v.  Howard,  7 
Wall.  392,  19  L.  Ed.  117;  Merchant's  Bank 
v.  State  Bank,  10  Wall.  604,  645,  19  L.  Ed. 
1008.  See  the  title  CORPORATIONS, 
vol.   4,  p.   747. 

The  following  cases  apply  this  doctrine 
to  municipal  corporations:  Bissell  v. 
Jeffersonville,  24  How.  287,  16  L.  Ed.  664: 
Moran  v.  Commissioners,  2  Black  722,  17 
L.  Ed.  342;  Mercer  County  v.  Hacket,  1 
Wall.  S3,  17  L.  Ed.  548;  Supervisors  v. 
Schenck,  5  Wall.  772,  18  L.  Ed.  556.  See. 
also.  The  Mayor  v.  Rav,  19  Wall.  468. 
484,  22  L.  Ed.  164.  See  the  title  MUNIC- 
IPAL   CORPORATION'S. 

This  doctrine  was  declared  as  to  a  pri- 
vate corporation  through  Mr.  Justice 
Campbell  in  Zabriskie  v.  Cleveland,  etc., 
R.  Co.,  23  How.  381,  16  L  Ed.  488,  and 
repeated  through  Mr.  Justice  Clifford  in 
Bissell  v.  Jeffersonville,  24  How.  287,  16 
L.  Ed.  664,  as  to  a  municipal  corporation. 
Hackett  v.  Ottawa,  99  U.  S.  86,  96,  25  L 
I'd.  363.  See  post,  "Municipal  Corpora- 
tion-.   Counties,    etc.."    IV.    K,    2,    d.    (2). 

A  corporation,  which  is  party  to  a  con- 
tract, is  bound  by  the  doctrine  of  equitable 
estoppel  quite  as  much  as  an  individual 
Zahriskie  v.  Cleveland,  etc.,  R.  Co.,  2:', 
How.  381,  LOO,  16  I..  Ed.  488;  Bissell  v. 
Idfersonville,  24  How.  287,  300,  16  L.  Ed. 
664. 

73.  Boone  County  v.  Burlington,  etc., 
R.  Co.,  139  U.  S.  684,  693.  35  L  Ed.  319; 
Clark  v.  Washington,  12  Wheat.  40,  6  L 
Ed.   544. 
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not  fulfilled.'4  A  municipal  corporation  possesses  the  power  to  alter  its  legally 
made  contract  by  waiving  conditions  found  to  be  injurious  to  its  interest,  and 
may  estop  itself,  like  other  parties  to  a  contract.  To  held  otherwise  would  un- 
reasonably restrict  the  rights  and  powers  of  such  corporations.75 

e.    Government. — In   a   proper  case   the  doctrine  of  equitable  estoppel  applies 
against  the  government  whether  that  of  the   United  States70  or  of  the  states.77 


74.  Pendleton  County  v.  Amy,  13  Wall. 
:97,  305.  20  L.  Ed.  579;  Board  of  Comm'rs 
V.  Aspinwall,  21  How.  539.  16  L.  Ed.  208; 
Bissell  v.  Jeffersonville,  24  How.  287,  16 
L.  Ed.  664;  Moran  v.  Commissioners,  2 
Black  722.  17  E.  Ed.  342;  Meyer  v.  Mus- 
catine, 1  Wall.  384,  17  L.  Ed.  564;  Van 
Hostrup  v.  Madison,  1  Wall.  291,  17  L. 
Ed.  53S;  Supervisors  v.  Schenck,  5  Wall. 
772,  18  E.  Ed.  556.  The  estoppel  in  these 
:ases  are  either  by  recitals  in  county  or 
municipal  bonds  that  the  conditions  pre- 
cedent have  been  complied  with,  or  by 
the  fact  that  the  county  had  subsequently 
levied  taxes  to  pay  interest  on  the  bonds. 
See  the  title  MUNICIPAL.  COUNTY, 
STATE  AND  FEDERAL  SECURITIES. 

See,  also  the  following  cases  which  state 
or  apply  the  principle;  Grand  Chute  v. 
Winegar,  15  Wall.  373,  377,  21  L.  Ed.  174; 
Lynde  v.  The  County,  16  Wall.  6,  21  L. 
Ed.  272;  Kenicott  v.  Supervisors,  16  Wall. 
452,  21  L.  Ed.  319;  James  v.  Milwaukee, 
16  Wall.  159,  21  L.  Ed.  267;  St.  Joseph 
Tp.  v.  Rogers,  16  Wall.  644,  21  L. 
Ed.  328;  Nugent  v.  The  Supervisors,  19 
Wall.  241.  22  L.  Ed.  83;  Chambers  County 
:•.  Clews,  21  Wall.  317.  321,  22  L-   Ed.  517. 

75.  County  of  Randolph  v.  Post,  93  U. 
5.  502.  513,  23  L.  Ed.  957;  Moran  v.  Com- 
missioners, 2  Black  722.  17  L.  Ed.  342; 
'-briskie    v.    Cleveland,    etc..    R.     Co.,    23 

How.  381.  400,  16  L.  Ed.  488;  Pendleton 
County  v.  Amy,  13  Wall.  297.  20  L.  Ed. 
"79;  Moultrie  Countv  z:  Rockingham 
Ten-Cent  Savings-Bank,  92  U.  S.  631,  23 
L.  Ed.  631;  Grand  Chute  v.  Wineear,  15 
Wall.  373.  21  L.  Ed.  174;  Mercer  County 
V.  Hacket,  1  Wall.  83,  17  L.  Ed.  548: 
Gelpcke  v.  Dubuque.  1  Wall.  175,  184,  17 
L.  Ed.  520;  Convers  v.  Fort  Scott,  92  U. 
S.   503.   23   L.    Ed.   621. 

A  county  in  Illinois,  a  subscriber  to  the 
stock  of  a  railway  company,  agreed  to  ex- 
tend the  time  for  completing  the  road  from 
that  originally  fixed  to  a  particular  date. 
Before  that  date,  the  county,  by  its  proper 
officers,  declared  the  road  completed  to 
its  satisfaction,  delivered  its  bonds,  and 
received  the  stock  of  the  company  in  re- 
turn therefor.  Held,  that  its  action  con- 
stitutes a  waiver  and  an  estoppel  which 
prevent  it  from  raising  the  objection  that 
the  contract  was  not  performed  in  time. 
County  of  Randolph  v.  Post,  93  U.  S.  502, 
23    L.    Ed.   957. 

An  estoppel  would  take  place  where  a 
county,  issuing  bonds  to  a  railroad  com- 
pany in  payment  of  stock  in  the  road. 
which  subscription  the  county  was  au- 
thorized by  legislative  enactment  to  make 
and  to  pay  for  bv  the  issue  of  the  bonds, 
"illy    after    certain    things    contracted    had 


been  performed;  had  received  the  proper 
amount  of  stock  for  which  the  bonds  were 
issued;  had  held  it  for  seventeen  years; 
and  was  actually  enjoying  it  at  the  time 
when  pleading  want  of  authority  to  sub- 
scribe. Pendleton  County  v.  Amy,  13 
Wall.    297,   305.   20   L.    Ed.    579. 

76.  Titus  v.  United  States,  20  Wall.  475, 
22  L.  Ed.  400;  Monongahela  Nav.  Co.  v. 
United  States,  148  U.  S.  312,  335,  37  L. 
Ed.    463. 

Where  the  circuit  court  allowed  the 
claim  of  a  commissioner  for  services  un- 
der Rev.  Stat.,  §  1986,  in  77  out  of  8283 
complaints  and  that  was  paid,  no  es- 
toppel was  created  by  the  act  of  the  gov- 
ernment in  making  such  payment.  South- 
worth  v.  United  States,  151  U.  S.  179,  184, 
38    L.    Ed.    119. 

77.  The  fact  that  the  governor  of  Cali- 
fornia refused  to  grant  land  to  an  appli- 
cant because  it  belonged  to  the  occupants 
or  claimants  asserted  title  thereto  cannot 
operate  to  give  such  claimants  a  title  by 
estoppel.  Arguello  v.  United  States,  18 
How.    539.    545,    15    L.    Ed.    478. 

"An  equitable  estoppel  which  is  to  pre- 
vent the  state  from  receiving  the  benefit 
of  an  exercise  of  its  power  to  alter  the 
rule  or  rate  of  taxation  for  all  the  time 
of  the  existence  of  a  business  corporation, 
should  be  based  upon  the  clearest  equity." 
Stone  v.  Bank  of  Commerce,  174  U.  S. 
412.  427,  43  L.  Ed.  1028;  Fidelity  Trust. 
etc.,  Co.  v.  Louisville,  174  U.  S.  429,  43  L 
Ed.    1034. 

"The  supreme  court  of  Michigan  held 
that  the  state  might  be  estopped  by  it- 
acts,  conduct,  silence,  and  acquiescence; 
that  the  only  question  necessary  to  be 
considered  and  determined  was  the  ques- 
tion of  estoppel;  and,  after  a  full  consid- 
eration of  the  facts  applicable  to  this 
branch  of  the  case,  reached  the  conclusion 
that  the  claim  of  the  state  had  no  founda- 
tion in  equity,  justice,  or  good  conscience; 
that  it  had  become  stale;  and  that  the 
state  was  estooped  to  assert  title  in  itself 
to  the  land-  in  question."  Michigan  v. 
Flint,  etc..  R.  Co.  152  U.  S.  363.  368.  38 
L.    Ed.    178 

Acquisition  cf  parallel  lines  bv  railroad. 
— When  the  commonwealth  might,  it  it 
had  seen  fit  to  do  so,  have  enjoined  the 
acquisition  of  some  parallel  lines  by  a 
railroad  comnany,  the  fact  that  it  did  not 
deem  such  purchases  to  lie  in  contraven 
tion  of  public  policy  ought  not  to  estop 
it  from  setting  up  an  opposition  to  an- 
other purchase,  which,  in  its  view,  is 
detrimental  to  the  public  interests.  Loui-- 
viile,  etc..  R.  Co.  7'  Kentucky.  161  U.  S. 
690,    10   L.    Ed.   849. 
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ESTOPPEL. 


V.    Procedure. 

A.  Availability  in  Action  at  Law  and  Suit  in  Equity. — Equitable  estop- 
pels are  as  available  as  a  defense  in  an  action  at  law  as  in  a  suit  in  equity;78  but 
it  may  be  necessary  to  resort  to  a  court  of  equity  in  order  to  make  them  avail- 
able.79 Where  an  equitable  estoppel  can  be  set  up  at  law,  equally  as  well  as  in 
equity,   an    injunction   should   be   disallowed.80 

B.  Pleading. — If  a  party  has  opportunity  to  plead  an  estoppel  and  voluntaril) 
omits  to  do  so,  and  tenders  or  takes  issue  on  the  fact,  he  thus  waives  the  estoppel 
and  commits  the  matter  to  the  jury,  who  are  to  find  the  truth. S1  The  rule  is  that 
such  a  pleading  must  be  framed  with  great  certainty  as  it  cannot  be  aided  by  any 
intendment.82  Technical  estoppels  must  be  pleaded  with  great  strictness  ;83  and, 
therefore,  if  a  thing  be  not  directly  and  precisely  alleged,  it  shall  not  be  es- 
topped.84 But  if  he  have  not  an  opportunity  to  show  the  estoppel  by  pleading,  he 
may  exhibit  the  matter  thereof  in  evidence,  on  the  trial,  under  any  issue  which 
involves  the  fact,  and  both  the  court  and  the  jury  are  bound  thereby. S5 

Where  the  plaintiff  by  pleading  an  estoppel  would  render  his  pleading 
bad  on  demurrer,  he  need  not  rely  on  the  estoppel  in  his  pleading.86 


78.  Dickerson  v.  Colgrove,  100  U.  S. 
578,  584,  25  L.  Ed  618;  Kirk  v.  Hamilton, 
102  U.  S.  68,  77,  26  L-  Ed.  79;  Phoenix 
Ins.  Co.  v.  Doster,  106  U.  S.  30,  27  L.  Ed. 
65;  Leather  Manufacturers'  Bank  v.  Mor- 
gan, 117  U.  S.  96,  29  L.  Ed.  811;  Drexel 
V.  Berney,  122  U.  S.  241.  253,  39  L.  Ed. 
1219.  See,  also,  ante,  "Origin,  Extension 
and    Limitations    of    Doctrine,"    IV,    B. 

"Estoppels  of  this  character,  as  dis- 
tinguished from  estoppels  by  record  or  by 
deed,  are  called  equitable  estoppels.  It 
is  not  meant  thereby  that  they  are  cog- 
nizable only  in  courts  of  equity,  for  they 
are  commonly  enforced  in  actions  at  law, 
as  was  fully  shown  in  Dickerson  v.  Col- 
grove, 100  U.  S.  578,  25  L.  Ed.  618."  Drexel 
V.  Berney,  122  U.  S.  241,  253,  30  L-  Ed. 
1219. 

The  passage  of  a  title  by  enurement 
and  estoppel  is  the  work  of  the  common 
law  without  the  help  of  legislation.  No 
sound  reason  can  be  given  why  the  same 
thing  should  not  follow  in  cases  of  es- 
toppel in  pais  where  land  is  concerned. 
The  reason  given  for  the  rule  of  enure- 
ment and  estoppel  by  virtue  of  convey- 
ances is  that  it  avoids  circuity  of  action. 
hi.es  not  the  same  consideration  apply, 
with  equal  force,  in  cases  of  estoppel  in 
pais?  Why  is  it  necessary  to  go  into 
equity  in  one  case  and  not  in  the  other? 
I  Hckerson  v.  Colgrove,  100  U.  S.  578,  584, 
25   L.    Ed.   618. 

Action  of  ejectment. — See  the  title 
EJECTMENT,  ante,  p.  695. 

79.  But  it  does  not  follow,  because  equi 
table  estoppels  may  originate  legal,  as  dis- 
tinguished   from    equitable    rights,    that    it 
may  not   be   necessary   in   particular  cases 

resort  to  a  court  of  equity  in  order  to 
make  them  available  All  that  can  prop- 
erly be  said  is,  that  in  order  to  justify  a 
resort  t'>  a  court  of  equity,  it  is  necessary 
t"  show  some  ground  of  equity  other  than 
the  estoppel  itself,  whereby  the  party  en- 
titled to  the  benefit  of  it  is  prevented  from 
making  it  available  in  a  court  of  law.  In 
other  word-,  the  case  shown  must  be  one 
vhere    the    forms   of   the    law   are   used   to 


defeat  that  which,  in  equity,  constitutes 
the  right.  Such  a  case  is  one  for  equitable 
interposition.  A  close  analogy  is  found 
in  the  doctrine  of  equitable  set-off.  The 
rule  regulating  the  right  of  set-off  is  the 
same  both  at  law  and  in  equity,  and  yet 
there  are  many  cases  where  set-offs  not 
permissible  at  law  may  be  enforced  in 
equity.  Drexel  v.  Berney,  122  U.  S.  241. 
253,  30  L  Ed.  1219.  See  the  title  SET- 
OFF, RECOUPMENT  AND  COUN 
TERCLAIM. 

80.  Equitable  estoppel  available  at  law. 
— Wehrman  v.  Conklin,  155  TJ.  S.  314,  39 
L.    Ed.    167. 

Equitable  estoppel. — In  Drexel  v.  Ber- 
ney, 122  U.  S.  24L  30  L.  Ed.  1219,  a  bill 
was  sustained  by  a  defendant  in  an  action 
at  law,  to  enjoin  the  plaintiff  in  such  ac- 
tion from  setting  up  certain  facts,  of 
which  it  was  claimed  she  was  equitably 
estopped   to    avail    herself   in    such    action. 

In  Wehrman  v.  Conklin,  155  U.  S.  314, 
39  L-  Ed.  167,  a  bill  was  sustained  by  a 
defendant  in  ejectment,  to  enjoin  the 
plaintiff  from  availing  himself  of  a  deed, 
against  the  use  of  wbich  he  was  held  to 
be    equitably    estopped. 

81.  Philadelphia,  etc.,  R.  Co.  v.  Howard. 
13  How.  307,  335,  14  L.  Ed.  157;  Rich- 
ardson v.  Boston,  19  How.  263,  15  L.  Ed. 
639;  Gilmer  v.  Poindexter,  10  How.  257, 
268.  13   L.   Ed.  411. 

82.  Aurora  City  v.  West,  7  Wall.  82, 
94.   19    L    Ed.   42. 

83.  Aurora  City  v.  West,  7  Wall.  82,  94. 
19  L.  Ed.  42;  Gould  v.  Evansville,  etc.,  R. 
Co.,  91  U.  S.  52i',.  531,  23  L.  Ed.  416. 

\s  to  plea  of  former  judgment  as  es- 
toppel, see  the  title  RES  ADJUDTCATA. 

84.  Gilmer  v.  Poindexter,  10  How.  257. 
268,  13  L.  Ed.  411.  See  ante.  "Definition. 
Nature  and  Foundation  of  Doctrine," 
T.    V 

85.  Philadelphia,  etc.,  R.  Co.  v.  How- 
ard. 13  How.  307.  335.  14  L-  Ed.  157.  See. 
to  same  effect.  Richardson  7'.  Boston,  19 
How.    263,    267,   268,   15   L.   Ed.   639. 

86.  Philadelphia,  etc.,  R.  Co.  v.  Howard. 
13    How     307,    336,    14    L-    Ed.    157. 


EI'ICTIOX. 


1003 


Where  the  defendant  pleads  the  general  issue,  the  plaintiff  can  only- 
join  the  issue  tendered,  and  if  he  were  prevented  from  having  the  benefit  of  an 
estoppel,  because  he  has  not  pleaded  it,  it  would  follow  that  the  plaintiff  can 
never  have  the  benefit  of  an  estoppel  when  the  defendant  pleads  the  general  is- 
sue,  for  in  no  such  case  can  he  plead  it.87 

As  a  plea  of  non  est  factum  rightly  concludes  to  the  country  and  as  the 
plaintiff  has  no  opportunity  to  reply  specially  any  new  matter  of  fact,  he  does 
not   waive   an   estoppel  by    failure   to   plead   it.88 

C.  Question  of  Law  or  Fact. — The  question  whether  the  principal  of  es- 
toppel in  pais  applies  to  the  conduct  of  a  party  is  for  the  jury.89 

D.  Instructions. — In  submitting  the  question  of  estoppel  in  pais  to  the  jury 
the  court  should  instruct  the  jury  as  to  the  legal  principles  by  which  they  should 
be  guided  in  determining  the  case.90  Where  there  is  no  evidence  to  estop  or  bar 
a  party  from  maintaining  the  right  he  asserts,  the  court  may  so  instruct  the 
jury 
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E.  Review. — See  the  title  Appeal  and  Error,  vol.  1,  p.  333. 


ESTOVERS.— See  the  title  Landlord  and  Tenant. 
ESTRAYS.— See  the  title  Animals,  vol.  1,  pp.  320,  322. 
ESTREPEMENT.— See  the  title  Waste. 

EVAPORATION.— As  to  liability  of  carrier  therefor,  see  the  title  Carriers, 
v©1.  3,  p.  595. 

EVICTION. — See  the  titles  Covenants,  ante.  p.  14;   Landlord  and  Tenant. 


The  plaintiff  cannot  be  said  to  have  an 
opportunity  to  plead  an  estoppel,  and 
voluntarily  to  omit  to  do  so,  when  the 
previous  pleadings  are  such  that  if  he  did 
plead  it,  it  would  be  demurrable.  Phila- 
delphia, etc.,  R.  Co.  v.  Howard,  13  How. 
307,    335,    14    L.    Ed.    157. 

87.  Philadelphia,  etc..  R.  Co.  v.  Howard, 
13   How.   307,  336,  14   L.   Ed.   157. 

When  the  plaintiffs'  title  is  by  estoppel, 
and  the  defendant  pleads  the  general  is- 
sue, the  jury  are  bound  by  the  estoppel. 
And  it  is  in  this  way  that  the  numerous 
cases  of  estoppels  in  pais  which  are  in  the 
recent  books  of  reports,  have  almost  al- 
wavs  been  presented.  Philadelphia,  etc., 
R.  Co.  v.  Howard.  13  How.  307,  335,  14 
L.    Ed.   157. 

88.  Ncn  est  factum. — Philadelphia,  etc., 
R.  Co.  v.  Howard,  13  How.  307,  336,  14 
L.    Ed.   157. 

Where  the  plea  in  the  case  is  nen  est 
factum  which  amounts  to  a  denial  that  the 
instrument  declared  on  was  the  defend- 
ant's deed  at  the  time  of  action  brought, 
a  replication  to  the  effect  that  on  some 
day,  long  before  action  brought,  the  in- 
strument was  the  deed  ef  the  defendant, 
would  be  bad  on  demurrer,  for  it  would 
not  completely  answer  the  plea,  and  by 
omitting  to  file  such  replication  and  bind- 
ing  the  issue  tendered,  the  plaintiff  does 
waive  an  estoppel.  Philadelphia,  etc., 
R.  Co.  v.  Howard.  13  How.  307,  336,  II 
L,    Ed.    157. 

89.  Question  of  law  or  fact. — Merchant's 
Bank  v.  State  Bank,  16  Wall.  604.  640.  19 
L.  Ed.   loos. 

Conduct    of    a    corporation. — The    qui 
lion   whether    the    principal    of   estoppel    in 
pais  applies  to  the  conduct   ef  a  corpora 


tion  with  whom  a  party  deals  in  good 
faith  unaware  of  any  defect  of  authority 
or  other  irregularity  on  the  par.:  of  those 
acting  for  the  corporation,  is  for  the  jury. 
Merchants'  Bank  v.  State  Bank,  10  Wall. 
604.    649.    19    L.    Ed.    1008. 

The  issue  as  to  whether  a  partnership 
was  estopped  to  dispute  the  authority  of 
a  member  of  the  firm  to  make  the  notes 
in  suit,  in  the  name  of  the  firm,  is  one 
peculiarly  for  the  jury,  under  all  the  facts 
indicating  the  nature,  necessities,  and 
course  of  business  of  the  firm,  and  under 
proper  instructions  from  the  court  as  to 
the  legal  principles  by  which  they  should 
be  guided  in  determining  the  case.  Dowl- 
ing  v.  Exchange  Bank.  145  U.  S.  512,  518. 
36    L.    Ed.    795. 

Whether  a  party  is  estopped  by  his  neg- 
ligence or  that  of  his  representative  may, 
in  view  of  all  the  circumstances  of  the 
case,  be  a  mixed  question  of  law  and  fact; 
and  where  there  is,  under  the  evidence, 
fair  ground  for  controversy  as  to  whether 
either  the  party  setting  up  the  estoppel  or 
the  party  against  whom  an  estoppel  is  al- 
leged omitted  to  do  what  ordinary  care 
and  prudence  required  of  him,  it  is  not 
proper  to  withdraw  the  case  from  the 
jurv.  Leather  Manufacturers'  Bank  v. 
Morgan,  117  U.  S.  96.  122,  29  L.  Ed.  811. 
See   ante.   "Negligence.'-    !V,    E,   4. 

As  to  estoppel  by  negligence  to  ques- 
tion correctness  of  account  rendered  bv 
hank  to  depositor,  sec  the  title  BANKS 
AND    BANKING,    vol     3.    p.    33 

90.  Instructions. — Dowling  v.  Exchange 
Bank.   145   U.    S.   512.  518.   36   L.    Ed.   795. 

91.  Land  Co.  v.  Saunders.  103  U.  S. 
316,  326,  36   T.    Ed    546 
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I.  Conclusiveness  of  Positive,  Uncontradicted  Testimony,   1047. 
J.  Relative  Value  of  Positive  and  Negative  Evidence,  1047. 
K.  Considerations  Affecting  the  Weight  of  Evidence,  1048. 

1.  Testimony  Contrary  to  the  Laws  of  Human  Conduct,  1048. 

2.  Improbability,  1048. 

3.  Contradictions  and  Discrepancies,  1049. 

4.  Intelligence  and  Experience  of  Witness,   1049. 

5.  Testimony  Proceeding  from  Afterthought,   1050. 

6.  Conduct  of  Witness  and  Manner  of  Testifying,   1050. 

7.  Memory,  1050. 

a.  Unusual   Powers  of  Recollection,   1050. 

b.  Unwilling  Memories,   1051. 

8.  Inconsistent   Conduct,    1051. 

9.  Number  of  Witnesses,  1051. 

10.  Estimates  as  to  Time  and  Distance,  1051. 
L.  Credibility  of  Witnesses,   1052. 

1.  Interest.  1052. 

2.  Truth  and  Veracity,   1052. 
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3.  Infamy,  1052. 

4.  Falsus  in  I  "no,  Falsns  in  Omnibus,  1052. 

M.  Weight   and    Sufficiency  of  Evidence    of  Particular  Facts  and    Issues, 
1053. 

1.  Sale  or  Exchange,  1053. 

2.  Sale  or  Mortgage,  1053. 

3.  Secondary  Evidence  of  Lost  Instruments,  1054. 

4.  Intention,   1054. 

5.  Mistake,  1054. 

6.  Transmission  of  Letter,   1054. 

7.  Reputation  or  Notoriety,   1054. 

8.  Unhealthfulness,  1054.  ' 

9.  Ownership,  1054. 

V.   Withdrawing  and  Striking  Out  Evidence,  1055. 

A.  Withdrawing    Evidence,    1055. 

B.  Striking  Out  Evidence,   1055. 

1.  Nature  and  Effect  of  Motion,  1055. 

2.  Grounds  for  Motion,   1055. 

3.  Requisites  and  Sufficiency  of  Motion,  1055. 

4.  Time  of  Motion,  1055. 

VI.  Questions  of  Law  and  Fact,   1055. 

A.  Scope  of  Treatment,  1055. 

B.  Statement  of  the  General  Principles,  1056. 

1.  General  Province  of  Court  and  Jury,  1056. 

2.  Rule  Where  the  Evidence  Is  Conflicting  and  Where  the  Facts  Are 

Undisputed,   1057. 

C.  Determination  of  Questions  with  Respect  to  the  Evidence,  1058. 

1.  Admissibility  of  Evidence,   1058. 

2.  Weight  and  Sufficiency  of  Evidence,  1058. 

3.  Credibility  of  Witnesses,  1059. 

4.  Construction  of  Documentary  Evidence,   1060. 

D.  Particular  Issues  as  Constituting  Questions  of  Law  and  Fact,   1060. 

1.  Motive  and  Intention,  1060. 

2.  Title,  1060. 

3.  Waiver  and  Acquiescence,  1060. 

4.  Reasonableness,   1060. 

a.  Of  Time,  1060. 

b.  Of  Ordinances,   1061. 

5.  Meaning  of  Words  and  Phrases,  1061. 

6.  Knowledge  or  Notice,  1061. 

7.  Force  and  Effect  of  Written  Instruments,   1061. 

8.  Existence  of  an   Alleged   State  of  Affairs,   1061. 

9.  Nature  of  a  Business,  1061. 

VII.  Rebutting  Evidence,   1061. 

A.  In  General.  1061. 

B.  Right  to  Rebut  Incompetent  Evidence,  1062. 

CROSS  REFERENCES. 
See  the  titles  Best  and  Secondary  Evidence,  vol.  3,  p.  214;  Blockade,  vol. 
3,  p.  364;  Collision,  vol.  3,  p.  870;  Confessions,  vol.  3,  p.  100°:  Declara- 
tions and  Admissions,  ante,  p.  214;  Dedication,  ante,  p.  235;  Deeds,  ante, 
p.  245;  Demurrer  to  the  Evidence,  ante,  p.  289;  Documentary  Evidence, 
ante.  p.  431;  Dying  Declarations,  ante,  p.  6>86;  Ejectment,  ante,  p.  695; 
Experiments  in  Evidence;  Expert  and  Opinion  Evidence;  Factors  and 
Commission  Merchants;  Foreign  Laws;  Fraudulent  and  Voluntary  Con- 
veyances; Hearsay  Evidence;  Homicide;  Inspection  and  Physical  Exam- 
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;  nation  ;  Isurance;  Judicial  Notice;  Limitation  of  Actions  and  Adverse 
Possession;  Masters  of  Vessels;  Naturalization;  Order  of  Proof;  Pa- 
rol Evidence;  Pedigree;  Piracy;  Presumptions  and  Burden  of  Proof; 
Prize;  Public  Lands;  Reasonable  Doubt;  Receipts;  Res  Gestae;  Revenue 
Laws;  Usages  and  Customs;  Variance;  Wills;  Writ  of  Right. 

As  to  proof  of  age,  see  the  title  Pedigree.  As  to  admissibility  of  copies,  see 
the  title  Documentary  Evidence,  ante,  p.  431.  As  to  records  in  evidence,  see 
the  title  Records.  As  to  answers  to  bills  in  chancery  as  evidence,  see  the  title 
Equity,  ante,  p.  803.  As  to  evidence  in  actions  on  policies  of  marine  insurance, 
see  the  title  Marine  Insurance.  As  to  sufficiency  of  evidence  to  outweigh  an 
v  lMver,  see  the  title  Equity,  ante,  p.  803.  As  to  weight  of  circumstantial  evi- 
dence, see  the  title  Circumstantial  Evidence,  vol.  3,  p.  787.  As  to  notarial 
certificate,  see  the  titles  Bills,  Notes  and  Checks,  vol.  3,  p.  325;  Notary 
Public.  As  to  rebuttal  of  presumption  that  title  does  not  pass  by  bill  of  lad- 
ing, see  the  title  Bill  of  Lading,  vol.  3,  p.  237.  As  to  commissions  of  vessels, 
see  the  title  Ships  and  Shipping.  As  to  evidence  to  rebut  presumptions,  see 
the  title  Presumptions  and  Burden  of  Proof.  As  to  evidence  to  rebut  pre- 
sumptions of  payment,  see  the  title  Payment.  As  to  evidence  of  unseaworthi- 
ness, see  the  title  Marine  Insurance.  As  to  rebuttal  of  presumption  of  grant, 
see  the  title  Public  Lands.  As  to  admissibility  of  memoranda  and  entries 
made  in  regular  course  of  business,  see  the  title  Documentary  Evidence,  ante, 
p.  431.  As  to  rebuttal  of  presumptions  of  fraud,  see  the  titles  Fraud  and 
Deceit;  Fraudulent  and  Voluntary  Conveyances.  As  to  judgments  in 
evidence,  see  the  titles  Ejectment,  ante,  p.  695;  Res  Adjudicata;  Records. 
As  to  power  of  legislatures  over  the  rules  of  evidence,  see  the  title  Constitu- 
tional Law,  vol.  4,  p.  1,  and  the  references  given.  As  to  evidence  in  indict- 
ments under  slave-trade  act,  see  the  title  Slavery  and  Involuntary  Servi- 
tude As  to  admissibility  of  recitals  in  deeds,  see  the  title  Deeds,  ante,  p.  245. 
As  to  proof  execution  of  a  deed,  see  die  title  Deeds,  ante,  p.  245.  As  to  ad 
missibility  of  exemplifications,  see  generally,  the  title  Records.  See,  also,  the 
title  Public  Lands.  As  to  testimony  of  witness  on  former  trial,  see  the  title 
Hearsay  Evidence.  As  to  point  that  rules  of  evidence  in  state  courts  govern 
federal  courts,  see  the  title  Courts,  vol.  4,  p.  861.  As  to  proof  of  value  of 
vessel  in  actions  on  policies  of  marine  insurance,  see  the  title  Marine  Insur- 
ance. As  to  proof  of  agency,  see  the  tide  Principal  and  Agent.  As  to  ad- 
missibility of  evidence  of  general  reputation  and  tradition,  see,  generally,  the 
title  Hearsay  Evidence.  See,  also,  the  title  Marriage.  As  to  rebuttal  of 
presumption  of  resulting  trust,  see  the  title  Trusts  and  Trustees.  As  to  ad- 
missibility of  copies  in  evidence,  see  the  title  Documentary  Evidence,  ante, 
p.  431.  As  to  proof  of  corpus  delicti,  see  the  title  Homicide.  As  to  presump- 
tion from  withholding  testimony,  see  the  title  Presumptions  and  Burden  of 
1'koof.  As  to  proving  a  negative,  see  the  title  1 'resumptions  and  Burden  of 
i'koof.  As  to  proof  of  marriage,  see  the  title  Marriage.  As  to  proof  of 
legitimacy,  see  the  title  Bastardy,  vol.  3,  p.  205.  As  to  mitigation  of  damages 
m  evidence-,  see  the  title  Damages,  ante,  p.  157.  As  to  the  admissibility  of  let- 
ters in  evidence,  see  the  title  Documentary  Evidence,  ante,  p.  431.  As  to 
admissibility  of  evidence  in  actions  of  trespass,  see  the  title  Trespass.  As  to 
admissibility  of  recitals  in  bonds,  see  the  titles  BondSj  vol.  3,  p.  382;  Public 
Officers.  As  to  admissibility  of  treasury  transcripts,  see  the  title  Docu- 
mentary Evidence,  ante,  p.  431.  As  to  rule  of  decision  in  federal  courts,  see 
the  title  Courts,  vol.  4,  p.  861.  As  to  admissibility  of  evidence  in  actions  for 
damages  for  personal  injuries,  see  the  titles  Damages,  ante,  p.  157;  Death  by 
WRO  Mil.  ACT,  ante,  p.  200;  MUNICIPAL  CORPORATIONS;  STREETS  AND  HIGH- 
WAYS, As  to  evidence  in  prosecutions  for  violating  the  acts  of  congress  pro- 
hibiting  the  trade  in  slaves,  see  the  title  Slavery  and  Involuntary  Servitude. 
\s  to  proof  of  partnership,  see  the  title  Partnership.  As  to  exceptions  and 
objections    to    the    admission    or    exclusion    of    testimony,    see    the    title   Appeal 
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and  Error,  vol.  2,  p.  92.  As  to  rules  of  evidence  in  court  of  claims,  see  the 
title  Courts,  vol.  4,  p.  861.  As  to  evidence  in  suits  to  set  aside  fraudulent  con- 
veyances, see  the  title  Fraudulent  and  Voluntary  Conveyances.  As  to 
proof  of  payment,  see  the  title   Payment. 

I.     Scope  of  Title  and  Introductory. 

A.  Scope  of  Title. — To  insure  a  more  exhaustive  discussion  of  this  subject, 
most  of  the  topic  relating  to  the  law  of  evidence,  such  as  would  he  found  dis- 
cussed.in  the  text-bcoks.  will  be  written  under  separate  heads.  As  for  example, 
Best  and  Secondary  Evidence,  vol.  3.  p.  214:  Circumstantial  Evidence,  vol. 
3,  p.  786;  Expert  and  Opinion  Evidence;  Parol  Evidence  and  others 
which  are  set  forth  fully  in  the  table  of  cross  references,  are  to  be  treated 
separately.  In  short,  the  purpose  of  this  title  is  to  present  a  general  view  of 
the  whole  field  of  evidence,  supplemented  with  appropriate  cross  references. 

B.  An  Academic  Discussion  of  the  Rules. — Importance  of  Upholding1 
Rules  of  Evidence. — It  was  very  justly  observed,  by  a  great  judge,  that  ''all 
questions  upon  the  rules  of  evidence  are  of  vast  importance  to  all  orders  and 
degrees  of  men ;  our  lives,  our  liberty  and  our  property  are  all  concerned  in  the 
support  of  these  rules,  which  have  been  matured  by  the  wisdem  of  ages,  and  are 
now  revered  for  their  antiquity,  and  the  good  sense  in  which  they  are  founded."1 

Rules  of  evidence  are  adopted  for  practical  purposes  in  the  administra- 
tion of  justice:  and  must  be  so  applied  as  to  promote  the  ends  for  which 
they   are   designed.2 

The  modern  tendency,  both  of  legislation  and  of  the  decisions  of  the 
courts,  is  to  give  as  wide  a  scope  as  possible  to  the  investigation  rf  facts.  Courts 
of  error  are  specially  unwilling  to  reverse  cases  because  unimportant  and  possibly 
irrelevant  testimony  may  have  crept  in,  unless  there  is  reason  to  think  that  prac- 
tical injustice  has  been  thereby  caused.3 

Necessity  for  ITodification  and  Expansion  of  Rules. — The  rules  of  evi- 
dence are  of  great  importance,  and  cannot  be  departed  from,  without  endanger- 
ing private  as  well  as  public  rights.  Courts  of  law  are.  therefore,  extremely 
cautious  in  the  introduction  of  any  new  doctrines  of  evidence,  which  trench  upon 
old  and  established  principles.  Still,  however,  it  is  obvious,  that  as  the  rules  of 
evidence  are  founded  upon  general  interest  and  convenience,  they  must,  from 
time  to  time,  admit  of  modifications,  to  adapt  them  to  the  actual  condition  and 
business  of  men.  or  they  would  work  manifest  injustice:  and  Lord  Ellenborough 
has  very  justly  observed,  that  they  must  expand  according  to  the  exigencies  of 
society.4 

II.    Definitions  and  General  Consideration. 

A.  Definitions — 1.  Of  Evidence  Generally. — Evidence,  says  Bishop  in  his 
work  on  Criminal  Procedure,  as  part  of  procedure,  "signifies  those  rules  of  law 
whereby  we  determine  what  testimony  is  to  be  admitted  and  what  rejected  in 
each  case,  and  what  is  the  weight  to  be  given  to  the  testimony  admitted."5 

2.    Of  Relevant   Evidence. — Relevancy   is   that   "quality  of   evidence   which 


1.  Rules  of  evidence  vastly  important. — 
Mima  Queen  v.  Hepburn.  7  Cranch  290, 
295,  3   L.   Ed.  348. 

2.  Rules  of  evidence  to  promote  ends  of 
justice. — United  States  v.  Revburn,  6  Pet. 
352,   367,   -   L.   Ed.  424. 

3.  Liberality  characterizes  the  modern 
tendency. — Holmes  v.  Goldsmith,  147  U. 
S.    150,    Kit.    37    I..    Ed.    118. 

It  has  been   the  inclination   of  court 
law    in    modern    times    generally    to    lean 
against    exceptions    to    testimony;    and    to 
admit  it,  leaving  its  credibility  to  the  jury. 

5  II  S  Enr.-  64 


Evans   v.    Eaton,   7   Wheat.   356,   426,   5   L. 
Ed.    172. 

Modern  legislation  has  largely  and 
wisely  liberalized  the  law  of  evidence. 
Eennerstein's  Champagne,  3  Wall.  14.">, 
149,   18   L.    Ed.    121 

4.  Rules  of  evidence  must  be  expanded 
and  modified. — Micholls  :•.  Webb,  8 
Wheat.  320.  332.  5  L.  Ed.  G2S;  Insurance 
Co  v.  Weide,  li  Wall.  43S.  440.  20  L.  Ed. 
1 97. 

5.  Definition  of  evidence. —  Kring  v. 
Missouri,  107  U.  S.  221,  232,  27  L.  Ed. 
506. 
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renders  it  properly  applicable  in  determining  the  truth  or  falsity  of  the  matter  in 
issue  between  the  parties  to  a  suit."6 

3.  Of  Prima  Facie  Evidence. — Prima  facie  evidence  of  a  fact,  says  Mr. 
Justice  Story,  is  such  evidence  as  in  judgment  of  law  is  sufficient  to  establish  the 
fact,  and,   if  not  rebutted,  remains  sufficient    for   the  purpose.7 

4.  Of  Sufficient  Evidence. — The  term  sufficient  evidence  in  a  statute  has 
been  held  to  be  a  synonym  for  prima  facie,  and  not  for  conclusive  evidence.8 

5.  Of  Direct  and  Positive  Evidence. — Direct  and  positive  proof  as  to 
certain  matters  does  not  necessarily  require  the  testimony  of  eye  witnesses  to  the 
fact  to  be  proved.  Proof  is  none  the  less  direct  and  positive,  because  supple- 
mented or  strengthened  by  evidence  of  a  circumstantial  character.9 

6.  Of  Rebutting  Evidence. — Rebutting  evidence  is  evidence  in  denial  of 
some  affirmative  case  or  fact  which  the  defendant  has  attempted  to  prove.1" 

B.  Rules  the  Same  in  Civil  and  Criminal  Cases. — In  general,  the  rules 
of  evidence  in  criminal  and  civil  cases  are  the  same.11  "There  is  no  difference," 
says  Abbott,  Justice,  "as  to  the  rules  of  evidence  between  criminal  and  civil 
cases ;  what  may  be  received  in  the  one  may  be  received  in  the  other,  and  what  is 
rejected  in  the  one  ought  to  be  rejected  in  the  other."12 

C.  Rules  of  Evidence  in  Mercantile  Transactions. — It  was  held  in  an 
early  case  by  the  supreme  court  of  Pennsylvania  that  the  strict  rules,  of  law  with 
regard  to  evidence  ought  not  to  be  extended  to  mercantile  transactions.13 

III.    Relevancy,  Competency  and  Admissibility. 

A.  The  General  Principles  Stated — 1.  In  General. — All  evidence  must 
have  relevancy  to  the  question  in  issue,  and  tend  to  prove  it.  If  not  a  link  in  the 
chain  of  proof,  it  is  not  properly  receivable.14      Irrelevant  and  incompetent  tes- 


6.  Relevancy  defined. — Interstate  Com- 
merce Commission  v.  Baird,  194  U.  S.  25, 
44,  46  L.  Ed.  860,  citing  1  Bouvier's  Law 
Die.     Rawle's     Revision,    866. 

7.  Definition  of  prima  facie  evidence. 
—Kelly  v.  Jackson.  6  Pet.  622,  632,  8  L. 
Ed.  523;  United  States  v.  Wiggins,  14 
Pet.  334,  10  L.  Ed.  481;  Lilienthal's  To- 
bacco v.  United  States,  97  U.  S.  237,  268, 
24    L.    Ed.    901. 

"No  court  is  bound,  at  the  mere  in- 
stance of  the  party,  to  repeat  over  to  the 
jury  the  same  substantial  proposition  of 
law,  in  every  variety  of  form  which  the 
ingenuity  of  counsel  may  suggest;  it  is 
sufficient,  if  it  be  once  laid  down,  in  an 
intelligible  and  unexceptionable  manner. 
Prima  facie  evidence  of  a  fact  is  such  evi- 
dence as,  in  judgment  of  law,  is  sufficient 
to  establish  the  fact;  and  if  not  rebutted, 
remains  sufficient  for  the  purpose;  the 
jury  are  bound  to  consider  it  in  that  light, 
unless  they  are  invested  with  authority  to 
disregard  the  rules  of  evidence  by  which 
the  liberty  and  estate  of  every  citizen  are 
guarded  and  supported.  No  judge  would 
hesitate  to  set  aside  their  verdict  and 
grant  a  new  trial,  if.  under  such  circum- 
stances, without  any  rebutting  evidence, 
they  disregard  it;  it  would  lie  error  on 
their  part,  which  would  require  the  reme- 
dial interposition  of  the  court.  In  a  legal 
sense,    then,    such    prima    facie    evidence,    in 

absence  of  all  controlling  evidence,  or 
discrediting  circumstance-,  becomes  con- 
clusive of  t lie  fact,  that  is,  it  should 
operritc  upon  the  minds  of  the  jury  as 
decisive,    to    found    their  verdict   as   to   the 


fact;  such  are  understood  to  be  the  clear 
principles  of  law  on  this  subject."  Kelly 
v.  Jackson,  6  Pet.  622,  8  L.  Ed.  523,  re- 
affirming Carver  v.  Jackson,  4  Pet.  1,  7 
L.  Ed.  761,  and  Crane  v.  Morris,  6  Pet. 
598,   8   L-    Ed.   514. 

8.  Sufficient  and  prima  facie  evidence 
synonymous. — Parker  v.  Overman,  18 
How.    137,   15   L.    Ed.    318. 

9.  Direct  and  positive  proof  defined. — 
Travellers'  Ins.  Co.  v.  McConkey,  127  U. 
S.    661,   32   L.    Ed.   308. 

10.  Rebutting  evidence  defined. — Carver 
V.  United  States,  160  U.  S.  553,  555,  40  L. 
Ed.    532. 

11.  Rules  of  evidence  in  civil  and  crimi- 
nal cases  the  same. — United  States  i1. 
Gooding,  12  Wheat.  460,  467,  6  L.  Ed.  6'.':;; 
Thompson  v.  Bowie,  4  Wall.  463,  472,  18 
I..  Ed.  423;  Nudd  v.  Burrows,  91  U.  S. 
426.    438,    23    L,.    Ed.    286. 

12.  Quoted  in  Thompson  v.  Bowie,  4 
Wall.    463.   472,    18    L.    Ed.   423. 

13.  Rules  of  evidence  in  mercantile 
transactions. — Riche  v.  Broadfield,  1  Dall. 
16.  1  L.   Ed.  18. 

14.  Evidence  must  be  relevant. — Thomp- 
son  V.  Howie,  4  Wall.  463,  471,  18  L.  Ed. 
!■.'::. 

Trespass  on  public  land. — In  an  action 
for  trespass  brought  by  the  United  States 
Lgainst  the  owner  of  a  saw  mill  for  cut- 
ting and  carrying  away  timber  from  pub- 
lic lands,  it  is  error  to  permit  the  defend- 
ants over  the  objections  of  the  govern- 
ment to  introduce  evidence  that  their  mill 
was  not  profitable.  Because  whether  they 
made    money  or   not,   does   not   affect   the 
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timony  should  always  be  carefully  excluded,  because  the  tendency  of  both  is  to 
mislead  and  confuse  the  minds  of  the  jury,  and  thus  defeat  the  ends  of  jus- 
tice.15 And  the  fact  that  the  court,  in  allowing  inadmissible  or  incompetent  ev- 
idence to  go  to  the  jury,  directed  them  to  consider  it  for  what  it  was  worth,  will 
not  prevent  a  reversal.16  But  the  mere  illegal  introduction  of  irrelevant  evi- 
dence does  not  necessarily  constitute  reversible  error.  The  court  must  consider, 
not  alone  the  admission  of  the  irrelevant  evidence,  but  also  the  illegal  use  which 
was   made   of   it.17 

2.  Evidence  Must  Tend  to  Support  the  Issues. — The  general  rule  on  the 
subject  of  permitting  testimony  to  be  given  of  matters  not  alleged  is  that  nothing 
shall  be  given  in  evidence  which  does  not  directly  tend  to  the  proof  or  disproof 
of  the  matter  in  issue.18  Mr.  Justice  Stephens  lays  down  the  rule  as  follows: 
"A  fact  which  renders  the  existence  or  nonexistence  of  any  fact  in  issue  prob- 
able by  reason  of  its  general  resemblance  thereto,  and  not  by  reason  of  its  being 
connected  therewith,  *  *  *  is  deemed  not  to  be  relevant  to  such  fact. 
*  *  *  "19  gut  jf  the  evidence  tends  to  support  any  issue  between  the  par- 
ties, or  has  a  direct  connection  with  other  evidence  competent  to  maintain  the 
averments  of  the  declaration,  either  to  illustrate  its  meaning  or  to  ascertain  its 
probative  effect,  it  cannot  be  rejected  as  impertinent,  or  as  founded  upon  matter 
that  does  not  appear  in  the  pleadings  of  the  cause.20     Evidence  which,  in  con- 


right  of  the  government  to  recover,  or 
the  measure  of  recovery.  United  States 
V.  Humphries,  149  U.  S.  277,  37  L.  Ed. 
734.      See    the    title    PUBLIC    LANDS. 

15.  Irrelevant  evidence  tends  to  mis- 
lead the  jury. — County  of  Macon  v. 
Shores.  97  U.  S.  272,  277,  24  L.   Ed.   889. 

16.  Reversible  error. — Young  v.  Godbe, 
15  Wall.  562,  21   L   Ed.  250. 

17.  Waldron  v.  Waldron,  156  U.  S.  361, 
384,  39  L.  Ed.  453. 

18.  Evidence  must  relate  to  facts  in  is- 
sue.—Bird  v.  United  States,  180  U.  S.  356, 
359,   45    L    Ed.    570. 

Evidence  which  does  not  support  the 
case  made  in  the  declaration  is  properly 
excluded  from  the  jury.  Tilley  v.  County 
of  Cook,  103  U.  S.  155,  26  L.  Ed.  374. 

It  was  said  by  Mr.  Best  in  the  ninety- 
second  section  of  "Principles  of  Evi- 
dence." that  whether  a  given  fact,  bearing 
indirectly  on  a  matter  in  issue,  should  be 
received  as  circumstantial  or  rejected  as 
conjectural  evidence,  is  often  a  question 
of  extreme  difficulty.  Bird  v.  United 
States,  180  U.  S.  356,  359,  45  L.  Ed.  570. 

The  opinion  of  a  medical  witness  that 
a  person  was  not  worthy  of  insurance,  in 
June  of  one  year,  is  not  competent  evi- 
dence in  a  suit  on  a  policy  issued  on  the 
30th  of  August  of  the  same  year;  there 
being  no  issue  made  in  the  pleadings  as 
to  the  health  of  the  assured  prior  to  the 
date  of  the  policy.  Insurance  Co.  v.  Ma- 
hone.  21  Wall.  152.  22  L  Ed.  593.  See  the 
title  INSURANCE. 

19.  Stephens'  statement  of  the  rule. — 
Barney  v.  Rickard.  157  U.  S.  352,  367,  39 
L.  Ed.  730,  citing  Stephens'  Digest  of  Evi- 
dence,   art.    10. 

In  an  action  to  recover  duties  alleged 
to  have  been  paid  under  protest  on  im- 
portations of  dress  goods,  there  was  no 
evidence  adduced  of  the  loss  or  destruc- 
tion   by   the   plaintiff  of   the   samples,  nor 


does  the  lapse  of  time  raise  any  presump- 
tion of  such  loss  or  destruction.  The 
goods  were  not  perishable  in  nature,  and 
no  reason  was  given  why  the  necessary 
samples  were  not  preserved.  The  plaintiff 
showed  his  witness  some  samples  of  the 
goods,  but  it  does  not  appear  that  there 
was  any  evidence  to  connect  the  samples 
introduced  with  the  importations  in  ques- 
tion, or  merely  tending  to  establish  subse- 
quent identity  between  them  and  the  im- 
ported goods.  Held,  that  these  samples 
were  incapable  of  raising  any  reasonable 
presumption  or  inference  as  to  whether 
the  goods  were  properly  classified  and 
that  their  admission  tended  to  mislead 
the  jury,  under  the  rule  that  "a  fact  which 
renders  the  existence  or  nonexistence  of 
any  fact  in  issue  probable,  by  reason  of 
its  general  resemblance  thereto,  and  not 
by  reason  of  its  being  connected  there- 
with, *  *  *  is  deemed  not  to  be  relevant 
to  such  fact  *  *  *."  Barney  v.  Rickard, 
L57    U.    S.    352,   39    L.    Ed.    730". 

20.  If  evidence  tends  to  support  issue 
in  any  degree  it  must  be  admitted  — 
Wade  v.  Leroy.  20  How.  34,  44,  15  L.  Ed. 
813. 

Action  for  personal  injuries — Damages 
■ — Impairment  of  earning  capacity. —  In  an 
action  against  the  owners  of  a  ferry  boat, 
for  personal  injuries  sustained  by  (lie  neg- 
ligence of  its  officers,  it  was  held  that  the 
plaintiff  might  show  that  he  was  engaged 
in  a  particular  business,  and  had  been  in- 
capacitated from  attending  to  it,  as  ex- 
hibiting the  extent  of  the  injury,  and  that 
it  had  occasioned  expense,  suffering,  and 
loss  of  time  which  had  value  to  him,  al- 
though the  nature  of  his  occupation  was 
not  set  forth  in  the  declaration  Wade  v. 
Lerov,  20   How.   34,    15   L.    Ed.    813. 

Where,  on  a  suit  to  recover  a  balance 
of  a  draft  claimed  because  consignments 
of    cattle    against    which     the      draft      was 
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nection  with  other  evidence  offered,  tends  to  make  out  a  defense,  is  properly 
receivable,  though  it  may  not  itself  prove  all  the  facts  necessary  to  constitute 
a  defense.21 

3.  Relevant  Evidence  to  Prove  Irrelevant  Facts. — It  is  not  error  in  the 
court  below  to  reject,  as  incompetent,  admissible  testimony,  tending  to  prove 
a  fact  not  relevant  to  the  case  before  the  court.22  The  party  is  bound  to  show 
the  relevancy  of  the  fact  intended  to  be  established,  to  the  case  before  the  court.23 

4.  Immaterial  Evidence. — Evidence  which  may  divert  the  attention  of  the 
jury  from  the  real  issue — that  is  to  say,  immaterial  evidence — should  be  kept 
from   the  jury.24 

5.  Remoteness  of  Evidence  Otherwise  Relevant. — Although  facts  at- 
tempted to  be  introduced  in  evidence  may  tend  in  some  degree  to  elucidate  the 
facts  in  issue,  still  they  should  be  rejected  if  too  remote  from  the  main  fact  in 
issue.25     The  law  requires  an  open  and  visible  connection  between  the  principal 


drawn,  have  not  proved  adequate  to  pro- 
tect it,  the  question  is  whether  the  draft 
■was  drawn  under  a  letter  of  instructions 
and  in  behalf  of  the  doings  of  another 
person,  one  T.,  an  agent  of  the  drawees, 
or  whether  it  was  drawn  by  the  drawer  in 
behalf  of  transactions  on  his  own  account, 
a  letter  from  the  drawer  in  wdiich  he  says, 
"'1  ship  you  twelve  cars  of  cattle.  I  may 
buy  some  more  before  Mr.  T.  gets  back. 
Do  the  best  you  can,"  is  admissible  evi- 
dence against  him  to  show  that  it  was  on 
his  own  account.  "The  letter  in  question 
■was  an  important  link  in  the  plaintiff's 
chain  of  evidence  touching  this  issue.  As 
such,  it  was  clearly  competent  and  proper 
to  be  received  in  evidence."  Mulhall  v. 
Keenan,  18  Wall.  342,  348,  21  L.  Ed.  808. 

Disproof  of  ownership  of  personal  prop- 
erty.— In  an  action  of  trespass  de  bonis 
asportatis,  where  the  issue  involves  the 
question  as  to  where  the  ownership  of  the 
property  was,  evidence  tending  directly 
to  show  that  an  alleged  sale,  which  the 
plaintiff  relied  on  as  the  basis  of  his  ac- 
tion, was  a  fraudulent  sale,  is  pertinent  to 
the  issue;  and  the  rejection  of  it  is  error. 
Deitsch  v.  Wiggins,  15  Wall.  539,  21  L. 
Ed.    228. 

21.  Need  not  tend  to  prove  all  the  facts. 
— Deitsch  v.  Wiggins,  15  Wall.  539,  21  L. 
Ed.   228. 

22.  Relevant  evidence  not  admitted  of 
irrelevant  facts. — Turner  v.  Fendall,  1 
Cranch   117,  2   L-   Ed.  53. 

"Although,  then,  the  testimony  rejected 
was  proper  and  legal  evidence  towards 
establishing  the  fact,  yet  the  court  com- 
mitted no  error  in  rejecting  that  testi- 
mony, for  which  their  judgment  ought  to 
be  reversed,  because  the  fact  does  not  ap- 
pear to  have  been  relevant  to  the  cause 
under  their  consideration."  Turner  v. 
Fendall.   1    Cranch   117.    132.  2   L.   Ed.   53. 

23.  Turner  v.  Fendall,  1  Cranch  117, 
132,  2   L.    Ed.    53. 

24.  Immaterial  evidence  to  be  excluded. 
— Eucas  v.  Brooks,  is  Wall.  436,  21  L. 
Ed.    779. 

A  judge  well  performs  his  duty  when 
Ik-  guards  the  jury  against  having  their 
attention   diverted   from   the   real   issue   by 


the  introduction  of  immaterial  evidence. 
Lucas  v.  Brooks,  18  Wall.  436,  454,  21  L. 
Ed.    779. 

On  the  trial  of  a  president  of  a  national 
bank  for  a  misapplication  of  its  funds. 
it  is  no  error  to  allow  the  bank's  cashier 
to  be  asked  on  cross  examination  why  he 
resigned  as  cashier  of  the  bank  at  a  date 
subsequent  to  the  alleged  criminal  acts  of 
the  president.  Besides,  the  answers  of 
the  witness  to  such  a  question  would  be 
practically  immaterial.  "If  his  voluntary 
resignation  had  no  connection  with  the 
conduct  of  his  superior  officer,  his  answer 
could  not  be  injurious.  Tf  it  had,  then 
that  fact  tended  to  weaken  any  evidence 
he  might  have  given  in  extenuation  of 
the  action  of  that  officer."  Agnew  v. 
United  States,  165  U.  S.  36,  47,  41  L.  Ed. 
624. 

25.  Evidence  may  be  excluded  for  re- 
moteness.— Evidence  which  is  so  remote 
in  its  bearing  upon  the  issue  as  to  be 
irrelevant,  should  not  be  admitted.  Cli- 
quot's  Champagne,  3  Wall.  114,  18  L. 
Ed.   116. 

On  the  trial  of  an  indictment  for  homi- 
cide, evidence  that  a  month  before  the 
killing  the  accused  was  very  disagreeable 
and  abusive  to  other  persons  in  company 
with  the  deceased,  and  testimony  that  he 
cursed  another  member  of  the  party  and 
that  a  fight  between  them  was  prevented, 
is  immaterial  and  irrelevant,  and  too  re- 
mote from  the  time  the  offense  is  charged 
to  have  been  committed  to  be  admissible. 
"Even  if  it  be  conceded  that  prior  con- 
duct of  the  accused  may  be  put  in  evi- 
dence in  order  to  show  that  he  had  feel- 
ings of  enmity  towards  the  deceased,  we 
are  clear  that  the  testimony  was  wrong- 
fully admitted  in  the  present  case,  be- 
cause the  time  of  the  incident  testified  to. 
more  than  a  month  before  the  homicide, 
was  too  remote,  and  because  the  incident 
itself  did  not  tend  to  prove  any  feeling  of 
enmity  on  the  part  of  Bird  to  the  de- 
ceased, such  as  to  warrant  the  jury  in 
inferring  that  the  subsequent  homicide 
was  malicious  and  premeditated.  The 
particular  violence  threatened  was  not 
against  the  deceased,  but  against  another 
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and  evidentiary  facts  and  the  deductions  from  them,  and  does  not  permit  a 
decision  to  be  made  on  remote  inferences.2'1  But  in  order  to  possess  the  char- 
acteristic of  relevancy  a  fact  need  not  always  have  a  direct  bearing  upon  the 
i"acts  in  issue.  If  the  answer  to  a  question  asked  may  tend  to  prove  the  matters 
alleged  in  the  narr. — if  it  be  a  link  in  the  chain  of  proof — the  question  may  be 
asked.     It  is  not  necessary  that  it  be  sufficient  to  prove  them.27 

6.  Dependent  Relevancy. — If  the  relevancy  of  a  fact  depends  upon  the  proof 
■  f   another    fact   upon    which   the   evidence   is   contradictory,   the   proper   course 

is  to  submit  the  proof  of  both   facts  to  the  jury.28 

7.  Lack  of  Weight  as  Affecting  Relhvaxcv. — It  is  undoubtedly  true,  that 
questions  respecting  the  admissibility  of  evidence  are  entirely  distinct  from  those 
which  refer  to  its  sufficiency  or  effect ;  they  arise  in  different  stages  of  the  trial ; 
and  cannot,  with  strict  propriety,  be  propounded  at  the  same  time.29  Accord- 
ingly, it  is  well  settled  that  if  the  evidence  offered  conduces  in  any  reasonable 
degree  to  establish  the  probability  or  improbability  of  the  fact  in  controversy, 
it  should  go  to  the  jury.  It  would  be  a  narrow  rule,  and  not  conducive  to  the 
ends  of  justice,  to  exclude  it  on  the  ground  that  it  did  not  afford  full  proof  of 

he  nonexistence  of  the  disputed  fact.30  The  reason  for  this  is  that  relevancy 
does  not  depend  upon  the  conclusiveness  of  the  testimony  offered,  but  upon  its 
legitimate  tendency  to  establish  a  controverted  fact.31  And  in  this  regard  the 
trial  court  may  exercise  a  wide  discretion  which  a  court  of  errors  will  not  in- 
terfere with.32 


member  of  the  party;  and  the  vulgar 
language  attributed  to  the  accused  was  of 
a  character  not  unusual  among  coarse 
men  engaged  in  such  an  adventure."  Bird 
v.  United  States,  180  U.  S.  356,  360,  45 
L.  Ed.   570. 

Proof  of  insolvency. — Evidence  to  prove 
rhat  for  more  than  a  year  previous  to  his 
leath,  a  person  had  been  "hopelessly  in- 
solvent" and  had  experienced  "great  diffi- 
:ulty  in  procuring  means  to  meet  his  in- 
terest obligations,"  is  not  admissible  for 
;he  purpose  of  showing  that  the  deceased 
had  not  furnished  the  money  to  pay  his 
iote,  because  such  evidence  is  too  remote 
ind  conjectural.  Xenia  Bank  v.  Stewart, 
114   U.    S.   224,   29    L.    Ed.    101. 

26.  Evidence  must  have  visible  connec- 
tion with  facts  in  issue. — Thompson  v. 
Bowie,  4  Wall.  463,  18  L-  Ed.  423;  United 
States  v.  Ross,  92  U.  S.  281,  23  L.  Ed.  707; 
Xenia  Bank  v.  Stewart,  114  U.  S.  224,  231, 
29   L.    Ed.    101. 

Starkie  on  Evid.,  p.  80,  lays  down  the 
rule  thus:  "In  the  first  place,  as  the  very 
foundation  of  indirect  evidence  is  the  es- 
tablishment of  one  or  more  facts  from 
which  the  inference  is  sought  to  be  made, 
he  law  requires  that  the  latter  should  be 
established  by  direct  evidence,  as  if  they 
were  the  very  facts  in  issue."  It  is  upon 
this  principle  that  courts  are  daily  called 
lpon  to  exclude  evidence  as  too  r  ■  note  for 
the  consideration  of  the  jury.  The  law 
r<  quires  an  open,  visible  connection  be- 
en the  principal  and  evidentiary  facts 
and  the  deductions  from  them,  and  does 
not  permit  a  decision  to  be  made  on  re- 
mote inferences.  P.est  on  Evid.  95.  United 
State?  v.  Ross,  92  U.  S.  281,  284,  23  L. 
Ed.  707. 


27.  Evidence  need  not  be  direct. — - 
Schuchardt  v.  Aliens,  1  Wall.  359.  17  L. 
Ed.   642. 

28.  Dependent  relevancy. — When  the 
letter  of  instructions  told  the  person  to 
whom  it  was  written  to  draw  "when  there 
is  a  sufficient  margin,"  evidence  as  to  the 
fact  whether  there  was  sufficient  margin 
or  not  is  clearly  admissible,  unless  there 
be  something  special  to  render  it  not  so. 
Mulhall  v.  Keenan,  18  Wall.  342,  21  L. 
Ed.   808. 

29.  Admissibility  and  sufficiency  are  dis- 
tinct.— Columbian  Ins.  Co.  v.  Lawrence, 
2   Pet.   25,  7  L.   Ed.   335. 

30.  Evidence  not  excluded  because  of 
little  weight. — Insurance  Co.  v.  Weide,  11 
Wall.   438.  440,  20   L.   Ed.    197. 

There  is  no  rule  of  law  which  requires 
any  particular  method  of  proving  a  fact. 
Whatever  naturally  and  logically  tends  to 
establish  it  is  competent  evidence,  and 
the  fact  that  the  proof  seems  to  be  of 
little  weieht  does  not  affect  its  compe- 
tency. Oil  Co.  v.  Van  Etten.  107  U.  S. 
325,   27    L.    Ed.   319. 

31.  Interstate  Commerce  Commission 
V.   Baird.    194   Q.   S.  25,    II.  46   L.   Ed.  860. 

32.  Discretion  of  court.— A?  intimated 
in  the  case  of  Alexander  v.  United  States, 
138  U.  S.  353.  34  L.  Ed.  954.  where  the 
question  relates  to  the  tendency  of  cer- 
tain testimony  to  throw  light  upon  a 
particular  fact,  or  to  explain  the  conduct 
of  a  particular  person,  there  is  a  certain 
discretion  on  the  part  of  the  trial  judge 
which  a  court  of  errors  will  not  interfere 
with,  unless  it  manifestly  appear  that  the 
testimony  has  no  legitimate  hearing  upon 
the  question  at  issue,  and  is  calculated  to 
prejudice  the  accu  ed  in  th<  minds  of  the 
jurors.       There     are     many     circumstances 
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8.  Determination  of  Admissibility. — Evidence,  when  offered  at  the  trial, 
must  be  assumed  to  exist,  and  to  be  true,  for  the  purpose  of  determining  the 
question  of  its  admissibility.83 

9.  Curing  Errors  in  Rejection  of  Evidence. — When  testimony,  competent 
and  material,  has  been  offered  and  erroneously  rejected,  the  error  is  not  cured 
bv  a  conjecture  that  if  offered  at  a  subsequent  period  in  the  trial  the  evidence 
might  have  been  admitted.34 

10.  Waiver  of  Objections  to  Competency. — In  the  ordinary  course  of 
things,  the  party  offering  evidence  is  understood  to  waive  any  objection  to  its 
competency  as  proof.35 

B.  Collateral  Facts — 1.  In  General. — The  general  rule  is  that  collateral 
facts  are  inadmissible  in  evidence,  because  they  do  not  afford  any  reasonable 
presumption  or  inference  as  to  the  principal  fact  or  matter  in  dispute,  and  tend 
to  draw  away  the  minds  of  the  jury  from  the  point  in  issue,  excite  prejudice, 
and  mislead.36     And  this  rule  applies  to  criminal  as  well  as  civil  cases,  but  the 


connected  with  the  trial,  the  pertinency 
of  which  a  judge  who  has  listened  to  the 
testimony,  and  observed  the  conduct  of 
the  parties  and  witnesses,  is  better  able 
to  estimate  the  value  of  than  an  appellate 
court,  which  is  confined  in  its  examination 
to  the  very  words  of  the  witnesses,  per- 
haps imperfectly  taken  down  by  the 
reporter.  Moore  v.  United  States,  150  U. 
S.    57,    60,    37    L.    Ed.    996. 

Action  for  damages  for  personal  in- 
juries.— In  an  action  against  a  carrier  for 
personal  injuries  received  by  a  passenger, 
from  the  car  in  which  he  was  seated  being 
thrown  off  the  track,  in  consequence  of  a 
wornout  rail  and  rotten  cross  ties,  there 
being  evidence  tending  to  show  that  the 
accident  was  caused  by  a  wornout  rail,  it 
was  within  the  discretion  of  the  court  to 
admit  evidence  that  the  general  condition 
of  that  portion  of  the  road  which  included 
the  place  where  the  accident  occurred  had 
long  been  bad,  and  that  the  rails  had  been 
in  use  for  a  great  many  years.  Such  evi- 
dence had  some  tendency  to  prove  both 
that  a  wornout  rail  was  the  cause  of  the 
accident,  and  that  the  defendant  had  neg- 
lected to  repair  the  defect.  Vicksburg, 
etc.,  R.  Co.  v.  Putnam,  118  U.  S.  545, 
r,53,  30   L.   Ed.  257. 

33.  Determination  of  admissibility  of 
evidence. — Barreda  v.  Silsbee,  21  How.  146, 
167,    16    L.    Ed.    86. 

34.  Curing  erroneous  rejection  of  evi- 
dence.— Edgington  v.  United  States,  164 
Y  S.  361,  364.  41  L.  Ed.  467.  See  the  title 
APPEAL   AND   ERROR,   vol.   2,   p.   343. 

35.  Waiver  of  objections  to  competency 
of  evidence. — Greenleaf  v.  Birth,  5  Pet. 
132,  8  L.  Ed.  72.  See  the  title  APPEAL 
AND  ERROR,  vol.  2,  p.  119. 

36.  Collateral  facts  are  generally  inad- 
missible.—The  relation  of  debtor  and 
creditor  is  not  a  permanent  one,  like  that 
of  parent  and  child,  but  one  which  may 
vary  from  day  to  day,  changing  both  in 
fact    and    amount,    according    to    the    suc- 

—  ivc  business  transactions  between  the 
parties.  S<>,  admission  or  proof  that  the 
relation  of  debtor  and  creditor  existed 
between  two  parties  at  one  date  is  not  ad- 


mission or  proof  that  months  thereafter 
the  same  relation  and  to  the  same  amount 
subsisted.  Crotty  v.  Union  Mut.  Life  Ins. 
Co.,  144  U.   S.  621,  625,  36  L.   Ed.   566. 

Promissory  notes — Legality  of  con- 
sideration.— In  an  action  to  recover  on  a 
promissory  note  to  which  the  defense  is 
made  that  the  note  was  founded  on  a 
gaming  consideration  and  therefore  void, 
evidence  to  support  the  issue  that  the 
maker  gambled  at  other  times  when  in 
liquor,  is  no  legal  proof  that  because  he 
was  in  liquor  on  the  day  that  the  note  was 
executed,  that  he  gambled  with  the  holder 
of  the  note.  Thompson  v.  Bowie,  4  Wall. 
463,   18   L.   Ed.   423. 

In  an  action  against  the  acceptor  of 
bills  of  exchange  with  forged  bills  of 
lading  attached,  articles  from  newspapers 
touching  the  conduct  of  the  drawer  in 
drawing  drafts,  with  alleged  fictitious  bills 
of  lading  attached,  on  a  house  in  Buffalo 
two  years  before,  are  properly  excluded 
as  having  no  connection  with  the  transac- 
tions in  controversy,  it  not  appearing  that 
the  officers  of  the  bank  ever  saw  them. 
The  story  of  his  conduct  two  years  be- 
fore in  a  different  transaction,  however 
bad  or  even  criminal  it  may  have  been, 
did  not  show,  or  tend  to  show,  bad  faith 
in  the  officers  of  the  bank  in  discounting 
the  drafts  in  this  case.  Goetz  v.  Bank, 
119  U.   S.   551,   560,   30   L.   Ed.   515. 

On  the  trial  of  a  president  of  a  national 
bank  for  misapplication  of  funds  it  is  not 
error  to  refuse  to  allow  the  cashier  of 
another  bank  to  testify  whether  he  con- 
sidered the  accused's  guarantee  of  a 
deposit  in  the  wrecked  bank,  at  the  time 
he  made  it,  good.  Because  the  opinion 
of  others  as  to  his  standing  at  the  time 
of  the  alleged  offense  should  not  be  in- 
troduced to  determine  the  value  of  that 
guarantee.  Agnew  V.  United  States,  165 
U  S.  36,  41  L.  Ed.  624.  See  the  title 
BANKS  AND  RANKING,  vol.  3.  p.  108. 
Breach  of  warranty  of  sale. — Where  the 
question  in  issue  is  whether  a  warranty  in 
a  sale  of  pig  iron  has  been  broken  because 
the  iron  contained  too  much  phosphorus, 
it     is     error     to     allow     evidence     of     the 
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necessity  for  its  observance  is  greater  in  criminal  cases;  hence,  it  is  more  strictly 
enforced  in  them.37  But  the  competency  of  a  collateral  fact  to  be  used  as  the 
basis  of  legitimate  argument  is  not  to  be  determined  by  the  conclusiveness  of 
die  inferences  it  may  afford  in  reference  to  the  litigated  fact.  It  is  enough  if 
these  may  tend,  even  in  a  slight  degree,  to  elucidate  the  inquiry,  or  to  assist, 
though   remotely,  to  a  determination  probably   founded  in   truth.38 

2.  Application   of   General  Rule  to   Particular   Facts   and    Issues a. 

Proof  of  Violation  of  Revenue  Laws. — Upon  the  trial  of  an  information  in  rem 


amount  of  phosphorus  in  iron  made  in 
previous  years,  "and  the  general  expres- 
10ns  of  opinion  as  to  the  excellence  of 
the  pig  iron  and  the  care  taken  in  its 
manufacture  did  not  render  that  evidence 
competent,  but  rather  tended  to  divert 
the  attention  of  the  jury  from  the  real 
issue,  which  was  whether  the  particular 
iron  tendered  by  the  plaintiff  to  the  de- 
fendant conformed  to  the  express  war- 
ranty in  the  contract  between  them." 
Albany,  etc..  Co.  v.  Lundberg,  121  U.  S. 
451,  457,  30  L,.  Ed.  982,  distinguishing 
Ames  v.  Quimby,  106  U.  S.  342,  27  L.  Ed. 
100.     See  the  title  WARRANTS. 

The  fact  that  a  party  may  not  have 
shown  that  he  gave  value  for  one  bond 
or  coupon  is  not  even  presumptive,  much 
less  conclusive,  evidence  that  he  may  not 
have  given  value  for  another  and  different 
bond  or  coupon.  Cromwell  v.  County  of 
Sac,   94  U.   S.   351,   360,  24  L.    Ed.   195. 

Carriers — Action  by  shipper  for  con- 
version of  freight. — In  an  action  at  law  to 
recover  from  a  carrier  by  sea  for  the  con- 
version of  freights  alleged  to  have  been 
wrongfully  and  fraudulently  collected 
from  the  consignees  of  certain  cargoes 
shipped  by  the  plaintiff  upon  the  defend- 
ant's vessels,  upon  examination  of  the 
plaintiff,  who  was  his  own  witness,  he  was 
asked  several  questions  with  the  apparent 
design  of  showing:  that  he  had  had  trans- 
actions with  the  defendant,  upon  which  he 
was  indebted  to  it,  and  that  there  was  a 
judgment  pending  against  him  in  favor 
of  the  defendant.  Held,  this  evidence  was 
clearly  immaterial,  because  the  fact  that 
the  plaintiff  was  indebted  to  the  defendant 
in  other  transactions  has  no  tendency  to 
show  that  he  has  not  a  valid  claim  against 
it  in  this  one.  National  Steamship  Co.  v. 
Tugman,  143  U.  S.  28,  36  L.  Ed.  63.  See 
the  title  CARRIERS,  vol.  3,  p.  617. 

United  States — Contracts. — Where  a 
contract  with  the  government  entitles  the 
contractor  to  have  requisitions  and  notices 
of  thirty  days,  precisely  in  the  same  man- 
ner as  was  provided  in  former  contracts, 
it  is  not  admissible  to  show  that  such 
requisitions  and  notices  had  not  been 
given  under  the  former  contract.  United 
States  v.  Jones.  8  Pet.  399.  8  L.  Ed.  988. 
See  the  title  UNITED  STATES. 

Evidence  which  goes  to  prove  the  duties 
of  an  officer  at  a  former  period,  cannot  be 
introduced  to  prove  his  official  duties  at 
the  time  of  the  suit.  Johnston  v.  Jones,  1 
Black  209,   17   L.   Ed.   117. 


Corporal  punishment  of  marines. — In  an 
action  by  a  marine  against  his  command- 
ing officer  for  punishment  inflicted  upon 
him  for  refusing  to  do  duty  in  a  foreign 
port,  upon  the  ground  that  at  the  time  his 
enlistment  had  expired,  and  that  he  was 
entitled  to  his  discharge,  it  was  held  that 
evidence  was  not  admissible  of  the 
flogging  of  two  other  persons  merely  by 
the  authority  of  the  commander  without  a 
court  marshal.  Dinsman  v.  Wilkes,  12  How 
389.  390,  13  L.  Ed.  1036.  See  the  title 
ARMY  AND  NAVY,  vol.  2,  p.  521. 

Meaning  of  toys  in  tariff  act.— Where 
the  question  is  as  to  the  meaning  of  the 
word  "toys"  at  the  time  of  the  passage 
of  the  tariff  act  of  1883,  it  is  no  error  to 
exclude  the  testimony  of  two  witnesses 
as  to_  what  each  of  them  was  told,  upon 
inquiring  for  such  articles  at  a  large  toy 
shop  of  Philadelphia,  just  before  the  trial. 
Upon  the  question  of  the  ordinary  mean- 
ing of  the  word  "toys,"  it  is  irrelevant. 
Cadwalader  v.  Zeh,  151  U.  S.  171,  38  L. 
Ed.  115.  See  the  title  REVENUE 
LAWS. 

37.  Rule  as  to  collateral  facts  in  criminal 
cases. — "It  is  hard  to  see  how  the  fact, 
if  admitted,  that  in  a  certain  locality  all 
persons  indicted  for  crimes  or  offenses  of 
a  certain  class  are  acquitted,  has  any 
tendency  to  prove  that  every  person,  or 
any  particular  person,  there  indicted  for 
such  a  crime  or  offense,  is  guilty."  Hall 
V.  United  States,  150  U.  S.  76,  81.  37  L. 
Ed.   1003. 

Upon  the  trial  of  an  indictment  for 
homicide,  it  is  error  to  introduce  evidence 
of  the  deceased's  treatment  of  the  accused 
prior  to  the  time  of  the  killing,  where  it 
forms  no  part  of  the  res  gestae.  Andersen 
v.  United  States,  170  U.  S.  481,  42  L.  Ed. 
1116. 

Upon  the  trial  of  an  indictment  for 
homicide,  it  is  error  to  introduce  evidence 
of  prior  provocation,  or  even  of  injuries 
previously  inflicted,  where  no  overt  act 
on  the  deceased's  part  provoked  the  evil 
intent  with  which  the  accused  sought  him 
out  on  the  occasion  of  the  killing,  be- 
cause such  evidence  would  not  be  relevant 
as  tending  either  to  make  out  self-defense 
or  to  reduce  the  grade  of  the  crime. 
Andersen  7'.  United  States.  170  U.  S.  481, 
42  P.  Ed.  1116.     See  the  title  HOMrCTDE. 

38.  Competency  of  collateral  fact  how 
determined. —  Holmes  v.  Goldsmith,  147  U. 
S.    150.    16  4,   37   L.    Ed.    118. 
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against  goods  seized  for  a  violation  of  the  internal  revenue  laws,  other  invoices 
of  other  goods  made  by  the  same  importer  may  be  introduced  in  evidence.39 

b.  Proof  of  Negligence — ( 1)  Fires  Set  by  Locomotives. — In  an  action  for 
injuries  sustained  by  fires  set  by  locomotives,  evidence  that  at  or  about  the  time 
of  the  fire  complained  of.  the  same  or  other  engines  used  on  the  same  road  had 
thrown  out  sparks  or  coals  at  or  near  the  same  place,  is  admissible.4" 

(2)  Actions  against  Carriers  of  Passengers. — In  an  action  against  a  railroad 
company  for  injuries  sustained  from  a  car  running  off  the  track,  evidence  has 
been  received  to  prove  seven  or  eight  runnings  off  of  the  track  on  the  same  road 
by  the  same  line  of  cars  in  the  previous  month.41 

(3)  Injuries  on  Streets  and  Sidezvalks. — In  an  action  to  recover  damages  for 
injuries  received  from  a  fall  on  a  defective  sidewalk,  the  fact  that  other  persons 
fell  upon  the  same  walk,  while  its  condition  remained  the  same  as  when  the 
plaintiff  fell,  is  relevant  to  show  that  it  was  unsafe  for  use  at  the  time  of  his 
fall.42 

(4)  Injuries   to   Children    at    Turntables. — In   order   to   show    that  a    railroad 


39.  Violation  of  revenue  laws — Other 
invoices  admissible. — Upon  the  trial  of  an 
information  in  rem  against  goods  seised 
upon  suspicion  of  being  fraudulently  im- 
ported, other  invoices  of  other  goods  im- 
ported by  the  party  are  admissible. 
Buckley  v.  United  States.  4  How.  251,  11 
L.  Ed.  961,  following  Wood  v.  United 
States,  16  Pet.  342,  359,  10  L.  Ed.  987; 
Taylor  v.  United  States,  3  How.  197,  210, 
11    L.  Ed.   559. 

Upon  the  trial  of  an  information  in 
rem  against  certain  goods  seised  under 
suspicion  of  having  been  introduced  into 
the  country  in  violation  of  the  revenue 
laws,  an  invoice  of  other  goods  entered  at 
another  port,  but  marked  like  those  seised, 
may  be  admitted  as  strengthening  the 
evidence  of  the  true  ownership  of 
packages  with  this  mark.  Taylor  v. 
United  States,  3  How.  197,  11  L.  Ed.  559, 
followed  in  Fennerstein's  Champagne,  3 
Wall.    145,    148,    18    L.    Ed.    121. 

Upon  the  trial  of  an  information  in  rem 
against  certain  goods  seised  under  sus- 
picion of  having  been  introduced  into  the 
country  in  violation  of  the  revenue  laws, 
a  bill  of  lading,  entry,  and  owner's  oath 
concerning  other  goods  than  those  seised, 
may  be  admitted  as  a  link  in  the  chain  of 
evidence  to  show  a  privity  between  the 
parties  to  commit  a  fraud  upon  the 
revenue.  Taylor  v.  United  States,  3  How. 
197.   11   L.   Ed.   559. 

Upon  the  trial  of  an  information  in  rem 
against  certain  goods  seised  under 
picion  of  having  been  introduced  into 
the  country  in  violation  of  the  revenue 
laws,  it  is  a  proper  question,  whether 
other  goods  than  those  seised  were  lying 
in  the  custom  house  at  New  York,  under 
circumstances  from  which  the  jury  might 
infer  a  connivance  between  parties  in- 
consistent with  fair  dealing.  Tavlor  t'. 
United  States,  :\  How.  L97,  11  L.  Ed.  559. 
See   tin-   title    REVENUE   LAWS. 

40.  Evidence  of  other  fires  set  by 
locomotives. —  In  an  action  for  an  injury 
■'one  to  a  building  or  other  propertj  by 
tires      communicated      by      a      locomotive 


engine  of  a  railroad  company,  evidence 
was  offered  by  the  plaintiff  that,  at  various 
times  during  the  same  summer  before  the 
fire  in  question  occurred,  the  defendant's 
locomotives  scattered  fire  when  going  past 
the  buildings,  without  showing  that  either 
of  those  which  claimed  communicated  the 
fire  in  question  was  among  the  number, 
or  was  similar  to  them  in  its  make,  state- 
of  repair,  or  management.  Held,  that  the 
evidence  was  admissible,  as  tending  to 
prove  the  possibility,  and  a  consequent 
probability,  that  some  locomotive  caused 
the  fire,  and  to  show  a  negligent  habit  oi 
the  officers  and  agents  of  the  corporation 
Grand  Trunk  R.  Co.  v.  Richardson.  91  U. 
S.  454,  23  L.  Ed.  356,  followed  in  Texas, 
etc..  R.  Co.  v.  Watson,  190  U.  S.  287.  4. 
L.    Ed.    1057. 

In  an  action  against  a  railroad  company 
to  recover  damages  for  fires  negligently 
set  by  its  locomotives,  evidence  of  wit- 
nesses to  the  effect  that  at  or  about  the 
time  of  the  fire  complained  of,  and  about 
the  time  of  the  passing  of  the  locomotive 
which  it  was  charged  occasioned  the  fire-, 
witnesses  observed  other  fires  at  various 
points  not  far  removed  from  the  place 
where  the  goods  were  burned  and  south 
of  and  near  to  the  railway  track,  is  com- 
petent as  having  a  tendency  to  establish 
that  the  destruction  of  the  property  of 
the  plaintiff  was  caused  by  the  locomotive 
in  question,  and  as  tending  to  show  negli- 
gence in  its  construction  and  operation. 
Texas,  etc..  R.  Co.  v.  Watson,  190  U.  S 
287,  47  L.  Ed.  1057,  following  Grand  Trunk 
T?.  Co.  v.  Richardson.  91  U.  S.  454,  23  L 
I'd.  356.  These  cases  are  distinguished 
and  commented  on  in  Sprague  v.  Atrhison, 
etc.  R.  Co.  (Kan.).  78  Pac.  831.  See  the 
title     FIRES. 

41.  Other      derailments      of      trains. 
Wharton's    T.aw    of    Evidence.    41;    Indian 
aoolis,  etc.,  R.   Co.  v.  Horst,  93  U.  S.  291. 
23    1..    Ed.    898. 

42.  Defective  sidewalk. — District  of 
Columbia  v.  Amies,  pi?  U.  S  519.  27  L. 
Ed.  'ws.  See  the  title  STREETS  AND 
HIGHWAYS. 
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company  knew  previous  to  the  injury  complained  of  that  its  turntable  was  an 
attractive  and  dangerous  playground  to  children  of  immature  judgment,  evi- 
dence may  be  introduced  that  the  turntable  had  been  used  as  a  playground  b\ 
children    on    other  occasions,   within    the  observation   and   to   the   knowledge   <  i 

the  employees  of  the  defendant.43 

(5)  Injuries  by  Animals. — A  vicious  disposition  on  the  part  cf  an  animal,  ii 
an  action  for  personal  injuries,  may  be  established  by  evidence  of  his  subsequent 
misbehavior  in   connection    with  evidence  of  his  misbehavior   at  and   before  the 
time  of  the  accident.44 

(6)  Injuries  at  Crossings. — But  in  an  action  against  a  railrcad  company  to 
recover  for  injuries  sustained  at  a  railroad  crossing,  the  contributory  negligence 
of  the  plaintiff  at  the  time  of  the  accident  cannot  be  shown  by  evidence  of  his 
negligence  at  another  and  different  time.45 

(7)  Subsequent  Repairs. — It  is  now  settled  that  evidence  is  incompetent  to 
show  that  the  owner  of  the  property  has,  since  the  accident,  repaired  the  alle. 
defect,  because  the  taking  of  such  precautions  against  the  future  is  not  to 
construed  as  an  admission  of  responsibility  for  the  past;  has  no  legitimate  tend- 
ency to  prove  that  the  defendant  had  been  negligent  before  the  accident  happened, 
and  is  calculated  to  distract  the  minds  of  the  jury  from  the  real  issue,  and  to 
create  a  prejudice  against  the  defendant.40  It  would  be  to  hold  that  because 
the  world  gets  wiser  as  it  gets  older,  therefore  it  was  foolish  before.47 

c.  Proof  of  Value. — As  to  whether  collateral  facts  will  be  admitted  to  show- 
value,  there  seems  to  be  a  conflict.  In  one  case  the  court  apparentlv  holds  that 
such  evidence  would  be  admitted,4S  but  in  a  later  case  we  find  a  contrary 
ruling.49 


43.  Injuries  to  children  at  turntables. — 
Railroad  Co.  v.  Stout.  1?  Wall.  657.  662, 
21  L.  Ed.  745.  See  the  title  TURN- 
TABLES. 

44.  Proof  of  viciousness  of  animals. — 
In  an  action  against  a  common  carrier  of 
passengers  for  hire  by  stage  coaches,  .to 
'-ecover  damages  for  personal  injuries  sus- 
tained by  the  failure  of  the  defendant  to 
provide  a  safe  and  competent  driver,  and 
-ate  and  well-broken  horses  by  reason   of 

vhich  the  horses  became  unmanageable, 
etc.,    evidence    of    subsequent    misbehavior 

f  the   horse   may  be  admitted   in  connec- 

ion  with  evidence  of  his  misbehavior  at 
nnd  before  the  time  of  the  accident,  as 
incline  to  prove  a  vicious  disposition  and 
fixed   habit,   and   to   support   the   plaintiff's 

llegation  that  the  horse  was  not  safe  and 
well-broken.  The  length  of  time  after- 
wards (in  this  case,  twenty  months  after 
•he  accident),  to  which  such  evidence  may 
extend,  is  largelv  within  the  discretion  of 
the  judge  presiding  at  the  trial.  Kennon 
v.  Gilmer.  131  U.  S.  22,  33  L.  Ed.  110.  See 
the   title    ANIMALS,   vol     1.   p.    320. 

45.  Negligence — Injuries  at  railroad 
crossings. — In  an  action  against  a  railroad 
company  to  recover  damages  for  injury 
sustained  in  consequence  of  the  negligent 
manner  in  which  the  cars  of  the  defendant 
were  operated  across  a  public  highway  at 
a  grade,  it  is  not  error  for  the  court  to 
refuse  to  allow  proof  by  the  defendant  of 

fart  that  the  manner  in  which  the 
plaintiff  crossed  the  railroad  track«  two 
hours  before  the  accident  showed  negli- 
gence upon  his  part.  "Plainly,  this  evi- 
dence    was     irrelevant.      It     did     not,     in 


anywise,  illustrate  the  issue  as  to  whether 
the  defendant  was  guilty  of  negligence, 
or  whether  the  plaintiff  was  guilty  of 
contributory  negligence  two  hours  later 
in  the  evening,  when  the  plaintiff,  return- 
ing from  the  County  Farm,  attempted  to 
cross  the  railroad  tracks."  Delaware,  etc., 
R.  Co.  v.  Converse.  139  U.  S.  469,  35  L. 
Ed.  213.  See  the  title  CROSSINGS,  ante, 
p.  149. 

46.  Evidence  of  subsequent  repairs  in- 
admissible.— Columbia,  etc.,  R.  Co.  v. 
Hawthorne,  144  U.  S.  202,  207,  36  L.  Ed. 
405. 

In  an  action  for  injuries  caused  by  a 
machine  alleged  to  be  negligently  con- 
structed, a  subsequent  alteration  or  repair 
of  the  machine  by  the  defendant  is  not 
competent  evidence  of  negligence  in  its 
original  construction.  Columbia,  etc.,  R. 
Co.  v.  Hawthorne,  144  U.  S.  202,  206.  36 
L.  Ed.  405. 

47.  Baron  Bramwell's  epigram. — Colum- 
bia, etc.,  R.  Co.  v.  Hawthorne,  144  U.  S. 
202,    208,    36    L.    Ed.    405. 

48.  Proof  of  value  by  collateral  facts.— 
In  an  action  of  assumpsit  to  recover  f  >r 
the  value  of  services  rendered,  prior 
services  of  like  kind,  in  transacts  ns  of  a 
similar  character,  rendered  by  the  plaintiff 
for  the  same  defendant,  thorgh  not 
braced  in  this  suit,  and  to  the  litigation 
which  grew  out  of  the  same,  may  he  ad- 
verted to  in  order  to  a  clear  understand] 

of    the   present   controversy.      Goddard    v. 

ter,  17  Wall.   1?3,   133,  21    L.    Ed. 

^9.     On   the   trial   of   an   issue   as   to   the 

value  rf  land  taken  under  eminent  domain 

proceedings,    evidence    cannot    be    offered 
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d.  Proof  of  Quality  or  Ownership. — The  quality  of  goods  may  be  shown  by 
introducing  evidence  of  collateral  facts.50  But  the  contrary  has  been  held  as 
to  the  ownership  of  personal  property.51 

e.  Proof  of  Motive,  Intent  or  Guilty  Knowledge — (1)  /;/  General. — Where 
the  intent  of  the  party  is  the  matter  in  issue,  it  has  always  been  allowable,  as 
well  in  criminal  as  in  civil  cases,  to  introduce  evidence  of  other  acts  and  doings 
of  the  party,  of  a  kindred  character,  in  order  to  illustrate  his  intent  or  motive 
in  the  particular  act  directly  in  judgment.52  Indeed,  in  no  other  way  would  it 
be  practicable,  in  many  cases,  to  establish  such  intent  or  motive,  for  the  single 
act,  taken  by  itself,  may  not  be  decisive  either  way ;  but  when  taken  in  connection 
with  others  of  the  like  character  and  nature,  the  intent  and  motive  may  be 
demonstrated  almost  with  a  conclusive  certainty.53  They  constitute  exceptions 
to  the  general  rule,  excluding  evidence  not  directly  comprehended  within  the 
issue;  or  rather,  perhaps,  it  may  with  more  certainty  be  said,  the  exception  is 
necessarily  embodied  in  the  very  substance  of  the  rule ;  for  whatever  does  legally 
conduce  to  establish  the  points  in  issue,  is  necessarily  embraced  in  it,  and,  there- 
fore, a  proper  subject  of  proof,  whether  it  be  direct  or  only  presumptive.54     But 


of  the  prices  which  had  been  actually  paid 
on  sales  of  similar  property  situated  so 
as  to  join  the  property  taken,  or  be  within 
its  immediate  vicinity,  as  tending  to  show 
the  value  of  the  land  taken.  Kerr  v. 
South  Park  Comm'rs,  117  U.  S.  379,  29 
L.  Ed.  924,  cited  in  Shoemaker  v.  United 
States,  147  U.  S.  282,  305.  37  L.  Ed.  187. 

50.  Proof  of  quality  of  goods  by  col- 
lateral evidence. — Where  a  question  arises 
as  to  the  quality  of  goods  furnished  under 
a  contract  of  sale,  evidence  may  be 
introduced  for  the  plaintiff  to  show  the 
quality  of  goods  furnished  to  others,  if 
such  goods  were  of  the  same  kind  and 
quality  furnished  to  the  defendants. 
Ames  v.  Quimby,  106  U.  S.  342,  27  L.  Ed. 
100,  distinguished  in  Albany,  etc.,  Co.  v. 
Lundberg,  121  U.  S.  451,  457,  30  L.  Ed. 
982. 

51.  Ownership  cannot  be  shown  by 
collateral  evidence. — Where  the  issue  was 
as  to  whether  A  or  B  owned  a  note,  and 
A,  having  testified  that  he  owned  it.  after- 
wards testified  that  B  owned  it,  and  gave 
as  a  reason  that  he  had  never  directed  the 
proceeds  of  the  note  to  be  applied  to  any 
purpose,  it  is  competent  to  prove  by  C 
that  A  gave  direction  to  C  as  to  how  to 
apply  such  proceeds.  "This  was  direct 
proof  on  a  direct  issue  in  the  case,  and 
not  proof  on  a  collateral  matter."  Burley 
7'.  German-American  Bank,  111  U.  S.  216, 
223.  28    L.    Ed.    40fi. 

52.  Intent  or  motive  may  be  shown  by 
collateral  facts.— Wood  v.  United  States, 
16    Pet.    342,    10    L.    Ed.    987. 

"Wherever  the  intent  or  gniltv  knowl- 
edge of  a  party  is  a  material  ingredient 
in  the  issue  of  a  case,  these  collateral 
facts,  tending  to  establish  such  intent  or 
knowledge,  are  proper  evidence.  In  many 
cases  of  fraud  it  would  be  otherwise  im- 
possible satisfactorily  to  establish  the  true 
nature  and  character  of  the  act."  New 
York  Mut.  T.ife  Tns.  Co.  v.  Armstrong,  117 
U.  S.   591,  flnn.  29  L.   Ed.  997. 

A  repetition  of  acts  of  the  same  char- 
acter   naturally    indicates    the    same    pur- 


pose in  all  of  them;  and  if  when  con- 
sidered together  they  cannot  be  reasonably 
explained  without  ascribing  a  particular 
motive  to  the  perpetrator,  such  motive 
will  be  considered  as  prompting  each  act. 
New  York  Mut.  Life  Ins.  Co.  v.  Arm- 
strong, 117  U.  S.  591,  598,  29  L.  Ed.  997. 

An  action  for  damages  for  wrongfully 
suing  out  a  writ  of  attachment  against  the 
plaintiff,  on  the  ground,  as  averred  in  the 
affidavit  on  which  the  attachment  writ 
issued,  that  the  plaintiff  was  "about  to 
convert  his  property,  or  a  part  thereof, 
into  money  for  the  purpose  of  placing  it 
beyond  the  reach  of  his  creditors,"  was 
predicated  upon  the  falsity  of  that  aver- 
ment. Proof  was  adduced  upon  the  trial 
tending  to  show  an  intent  on  the  plain- 
tiff's part,  at  the  time  of  the  suing  out 
and  levy  of  the  attachment,  to  defraud 
his  creditors  by  secreting  his  property,  by 
putting  it  into  the  shape  of  notes,  and  by 
fraudulently  placing  them  beyond  the 
reach  of  his  creditors.  From  the  evidence 
in  chief  of  the  plaintiff,  as  a  witness  in 
his  own  behalf,  it  appeared  that  on  the 
day  of  the  levy  of  the  attachment,  or  the 
next  day,  an  amount  of  $13,815,  owed  to 
him,  was  put  in  the  shape  of  nego- 
tiable notes.  Held,  it  was  error  to  re- 
fuse to  allow  the  plaintiff  to  be  asked  on 
cross-examination  what  he  did  with  these 
notes.  Eames  v.  Kaiser,  142  U.  S.  488,  35 
L.   Ed.   1090. 

To  prove  that  a  sale  by  a  bankrupt 
was  made  by  him  in  contemplation  of  in- 
solvency to  hinder  and  delay  his  cred- 
itors, it  is  competent  to  show  that  just 
one  month  before  that  the  bankrupt  had 
made  another  sale  of  other  goods  under 
a  secret  agreement  with  the  buver  to  rein- 
vest him  with  his  title.  Rosenthal  v.  Wal- 
ker.  111    U.    S.    185.   28    L.    Ed.   395. 

53.  The  evidence  is  admitted  ex  necessi- 
tate rei.— Wood  v.  United  States.  16  Pet. 
342.  3f.o.  10  L.  Ed.  987. 

54.  Wood  7>.  United  States,  16  Pet.  342, 
360,  10  L-  Ed.  987. 
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evidence  as  to  the  motive  or  intent  of  other  people  will  not  be  admitted.544 

(2)  Proof  of  Fraud. — To  establish  fraud,  it  is  not  necessary  to  prove  it  by 
direct  and  positive  evidence.  Circumstantial  evidence  is  not  only  sufficient,  but 
in  most  cases  it  is  the  only  proof  that  can  be  adduced.55  Hence,  the  doctrine 
is  that  cases  of  fraud  are  among  the  well-recognized  exceptions  to  the  general 
rule,  that  other  wrongful  acts  of  the  defendant  are  not  admissible  in  evidence 
on  the  trial  of  the  particular  charge  immediately  involved  in  the  issue.  Sim- 
ilar fraudulent  acts  are  admissible  in  cases  of  this  description,  if  committed  at 
or  about  the  same  time,  and  when  the  same  motive  may  reasonably  be  supposed 
to  exist,  with  a  view  to  establish  the  intent  of  the  defendant  in  "respect  to  the 
matters  charged  against  him  in  the  declaration.56     If  a  motive  exist  prompting 


54a.  Action  en  gambling  contract. — 
Where  the  defense  to  a  civil  action  to 
recover  for  services  rendered  and  money 
advanced  by  brokers  and  members  of  a 
board  of  trade,  is  the  illegality  of  the 
transaction,  and  plaintiff  testifies  that  he 
had  no  understanding  of  the  nature  of 
certain  stock  market  transactions,  the 
evidence  of  what  other  people  intended 
by  other  contracts  of  a  similar  character, 
however  numerous,  will  not  of  itself  prove 
intent  in  the  particular  transaction. 
Roundtree  v.  Smith,  108  U.  S.  2G9,  27  L. 
Ed.   722. 

55.  Fraud  may  be  shown  by  circum- 
stantial evidence. — Rea  v.  Missouri,  17 
Wall.  532,  543.  21  L.  Ed.  707.  See  the  title 
FRAUD  AND  DECEIT. 

"Cases  of  fraud  present  a  still  more 
stringent  necessity  for  the  application  of 
the  same  principle:  for  fraud,  being  es- 
sentially a  matter  of  motive  and  intention, 
is  often  deducible  only  from  a  great  va- 
riety of  circumstances,  no  one  of  which 
is  absolutely  decisive;  but  all  combined 
together  may  become  almost  irresistible 
a-  to  the  true  nature  and  character  of  the 
transaction  in  controversv."  Wood  v. 
United  States,  16  Pet.  342.  360,  10  L.  Ed. 
987. 


ated  by  the  same  spirit.  Butler  v.  Wat- 
kins,  13  Wall.  456,  20  L.  Ed.  629,  citing 
Castle  v.  Bullard,  23  How.  172.  16  L. 
Ed.  424;  Lincoln  v.  Claflin,  7  Wall.  132, 
1»  I*.  Ed.  106. 

"It  is  a  familiar  rule  that  where  a  par- 
ticular act  is  equivocal  in  its  nature,  and 
may  have  been  done  with  fraudulent  in- 
tent, proof  of  other  acts  of  a  similar  na- 
ture done  contemporaneously  or  about 
the  same  time  are  admissible  to  show  such 
intent.  Cases  of  fraud  are  recognized 
exceptions  to  the  general  rule  that 
the  commission  of  one  wrongful  act 
has  no  legal  tendency  to  prove  the 
commission  of  another.  Such  other 
acts  always  have  a  bearing  upon  the 
questions  of  fraudulent  intent  or  guilty 
knowledge  where  they  are  in  issue.  Thus, 
a  single  act  of  passing  counterfeit  money 
is  very  little,  if  any,  evidence  that  the 
party  knew  it  was  counterfeit,  since  the 
innocent  passing  of  such  money  is  an 
everyday  occurrence;  but  if  it  be  shown 
that  the  person  accused  made  other  at- 
tempts to  pass  the  money  at  or  about  the 
same  time,  or  that  he  had  other  counter- 
feit money  in  his  possession,  the  proof  of 
scienter  is  complete.  The  same  rule  is 
frequently    invoked    in     cases     of    alleged 


All  experience  shows  that  positive  proof       frauds  upon   the  government.     It   was   ; 
of    fraudulent    acts,    between    debtor    and       plied  by  this  court  in  Castle  v.  Bullard,  23 


creditor,  is  not  generally  to  be  expected, 
and  it  is  for  that  reason,  among  others, 
that  the  law  allows  in  such  controversies 
a  resort  to  circumstances  as  the  means  of 
ascertaining  the  truth,  and  the  rule  of  evi- 
dence is  well  settled'  that  circumstances 
altogether  inconclusive,  if  separatelv  con- 
sidered, may,  by  their  number  and  joint 
operation,  especially  when  corroborated 
by  moral  coincidences,  be  sufficient  to 
constitute  conclusive  proof,  which  is  a 
rule  clearly  applicable  to  the  facts  and 
circumstances  disclosed  in  this  record. 
Castle  v.  Bullard,  23  How.  172.  187.  16  L. 
Ed.  424;  Wager  v.  Hall,  16  Wall.  584.  601. 
21    L.    Ed.   :.o?. 

56.  Proof  of  fraud  by  collateral  facts. — 
Wood  t\  United  States,  16  Pet.  342,  361, 
10  L.  Ed.  987;  Castle  v.  Bullard.  23  How. 
172.   186.   16  L.   Ed.  424. 

If  it  be  shown  that  a  defendant  has  de- 
ceived and  defrauded  one  person,  it  may 
justly  be  inferred  that  similar  conduct 
towards  another,  at  about  the  same  time, 
and  in  relation  to  a  like  subject,  was  actu- 


How.  172,  16  L.  Ed.  424,  to  a  case  where 
the  defendants  were  charged  with  having 
fraudulently  sold  the  goods  of  the  plain- 
tiff; in  Lincoln  v.  Claflin,  7  Wall.  132,  19 
L.  Ed.  106.  to  an  action  for  fraudulently 
obtaining  property;  and  in  Butler  v.  Wat- 
kins.  13  Wall.  456,  20  L.  Ed.  629,  to  an 
action  for  deceit  in  endeavoring  to  pre- 
vent a  patentee  from  using  his  invention. 
The  authorities  are  fully  reviewed  in  New 
York  Mut.  Life  Ins.  Co.  v.  Armstrong, 
117  U.  S.  591.  29  L.  Ed.  997.  a  ca<e  where 
a  policy  of  life  insurance  was  alleged  to 
have  been  obtained  for  the  purpose  of 
cheating  and  defrauding  the  insurance 
company,  and  evidence  was  admitted  that 
policies  in  other  companies  had  been  ob- 
tained with  like  intent."  United  States  v. 
Budd,  144  U.  S.  154.  169.  36  I..  Ed.  384, 
di=^entin£  opinion  of  Mr.  Tustice  Brown. 
Where  fraud  in  the  purchase  or  sale  of 
property  i-  in  issue,  evidence  of  other 
frauds  of  like  character  committed  by  the 
same  parties,  at  or  near  the  same  time,  is 
admissible.      Its  admissibility  is  placed  on 
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to  a  particular  line  of  conduct,  and  it  be  shown  that  in  pursuing  that  line  a 
defendant  has  deceived  and  defrauded  one  person,  it  may  be  inferred  that  sim- 
ilar conduct  towards  another,  at  about  the  same  time  and  in  relation  to  a  like 
subject,  was  actuated  by  the  same  spirit.07  The  above  rule,  however,  is  sub- 
ject to  the  following  qualifications,  that  although  the  person  against  whom 
fraud  is  alleged,  should  be  proved  to  have  been  guilty  of  it  in  any  number  of 
instances,  yet,   if   the   particular  act   sought  to  be  avoided  be   not   shown  to  be 


the  ground  that  where  transactions  of  a 
similar  character,  executed  by  the  same 
parties,  are  closely  connected  in  time,  the 
inference  is  reasonable  that  they  proceed 
from  the  same  motive.  The  case  of  fraud 
is  among  the  few  exceptions  to  the  gen- 
eral rule  that  other  offenses  of  the  accused 
are  not  relevant  to  establish  the  main 
charge.  Lincoln  v.  Claflin,  7  Wall.  132, 
138,  19  L.   Ed.   106. 

Fraud  or  mistake  in  the  count  of  an  in- 
spector provided  for  in  a  contract  for  the 
sale  of  barrel  headings,  namely,  a  mis- 
take in  counting  the  number  of  single 
pieces  which  formed  the  basis  of  an  es- 
timate and  average  from  which  the  number 
of  matched  headings  was  deduced,  may 
be  proven  by  any  relevant  evidence  as  by 
the  testimony  of  a  stranger  who  had  stood 
by,  and  following  the  inspector  in  his 
count  of  single  pieces,  had  detected  him 
in  error,  which  would  necessarily  affect 
the  final  count  of  matched  headings. 
Likewise  proof  of  a  similar  count  at  an- 
other place  would  differ  only  in  degree, 
and  not  in  quality,  as  evidence  to  the  same 
effect.  There  is  no  rule  of  law  which  re- 
quires any  particular  method  of  proving 
such  a  fact,  differing  from  tnat  required 
to  prove  any  similar  fact.  Oil  Co.  v.  Van 
Etten,   107  U.   S.   325.  27  L.   Ed.  319. 

Fraud  in  obtaining  property. — In  Lin- 
coln v.  Claflin,  7  Wall.  132,  19  L.  Ed.  106, 
an  action  was  brought  for  fraudulently  ob- 
taining property,  and  evidence  of  other 
frauds  of  a  like  character,  committed  by 
the  defendants  at  or  near  the  same  time, 
was  held  to  be  admissible.  "Its  admissi- 
bility," said  the  court,  "is  placed  on  the 
ground  that  where  transactions  of  a  sim- 
ilar character  executed  by  the  same  parties 
are  closely  connected  in  time,  the  infer- 
ence is  reasonable  that  they  proceed  from 
the   same  motive." 

Fraudulent  sales. — In  Castle  v.  Bullard, 
23  How.  172,  186,  16  L.  Ed.  424,  where  the 
defendants  were  charged  with  having 
fraudulently  sold  the  goods  of  the  plain- 
tiff, evidence  that  they  had  committed 
similar  fraudulent  acts  at  or  about  the 
same  time  was  allowed,  with  a  view  to 
establish  their  alleged  intent  with  respect 
to  the  matters  in  issue.  The  court  said: 
"Similar    fraudulent    acts   are    admissible    in 

ease-  (lf  this  description,  if  committed  at 

or    about     the    same     time,    and     when     the 
same  motive  may  reasonably  he  supposed 

to  i     i-t.  with  a  view  to  establish  tin-  intent 
of   the   defendant    in    resped    to   the   matt'  i 

charged  against  him  in  the  declaration." 

Fraud  in  obtaining  life  insurance. — 
Where   in   the   action    on   an   insurance   pol- 


icy by  an  assignee,  the  theory  of  the  de- 
fense is  that  the  purpose  of  the  assignee 
in  obtaining  the  insurance  was  to  cheat 
and  defraud  the  company,  evidence  that 
he  effected  insurances  upon  the  life  of  the 
insurer  in  other  companies  at  or  about  the 
same  time,  for  a  like  fraudulent  purpose, 
is  admissible  under  the  repeated  decisions 
of  the  supreme  court.  New  York  Mut.  Life 
Ins.  Co.  v.  Armstrong,  117  U.  S.  591,  29 
L.  Ed.  997. 

On  a  suit  for  damages  by  a  patentee 
against  a  British  corporation  and  its 
"managing  agent,"  sent  to  this  country,  in 
having  been  fraudulently  pretending  in  a 
series  of  negotiations  to  conclude  an  agree- 
ment with  him,  the  patentee,  to  make  use 
of  his  patent — the  alleged  real  purpose 
having  been  through  drafts  of  agreements 
and  protracted  consultations  to  keep  the 
patentee  from  using  his  invention  during 
a  certain  season,  and  so  to  get  time  to 
use  another  invention  in  which  they  were 
themselves  largely  interested,  evidence 
was  held  admissible  that  in  the  same  spring 
or  early  summer  the  defendant  had  similar 
negotiations  with  a  wholly  different  per- 
son respecting  a  patented  invention  of  his. 
like  the  plaintiff's,  and  acted  deceitfully 
towards  him  in  order  to  keep  his  invention 
out  of  the  market  in  that  year.  Butler  r. 
Watkins,  13  Wall.  456,  20  L.  Ed.  629,  cit- 
ing Castle  v.  Bullard.  23  How.  172,  16  L. 
Ed.  424;  Lincoln  v.  Claflin,  7  Wall.  132,  19 
L.   Ed.   106. 

Action  for  wrongful  attachment. — "In- 
deed, as  the  evidence  tended  to  show  an 
intent  on  Kaiser's  part,  at  the  time  of  the 
suing  out  of  the  attachment,  to  defraud 
his  creditors  by  putting  his  property  into 
the  shape  of  notes  and  placing  them  be- 
yond their  reach,  proof  of  Kaiser's  acts  of 
a  similar  nature,  occurring  immediately 
after  the  attachment  writ  issued,  would 
have  been  admissible  if  in  casual  relation 
with  what  the  whole  evidence  showed  was 
one  transaction.  Of  course,  this  would 
not  be.  so  as  to  independent  and  isolated 
action  after  the  issue  of  the  writ,  but  when 
happening  in  immediate  connection  with 
what  preceded,  and  as  part  of  one  whole, 
the  evidence  would  be  admissible:  and  we 
are  clear  that,  tested  by  the  record  before 
us.  the  question  was  legitimate  anil  proper 
on  cross-examination,  and  the  objection 
should  not  have  been  sustained."  Karnes 
,-,  Kaiser,  142  U.  S.  488,  192,  35  L.  Ed. 
1090. 

57.  Butler  V.  Watkins,  13  Wall.  456,  457. 
20  L-  Ed.  629. 
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tainted  wi.h  fraud,  it  cannot  be  affected  by  those  other  frauds,  unless  in  some 
way  or  other  it  be  connected  with  or  form  a  part  of  them.57" 

f.  Proof  of  Other  Crimes — (1)  In  General. — On  the  trial  of  a  criminal 
charge  it  is  net  generally  relevant  to  show  that  the  defendant  has  committed 
other  similar  crimes  which  are  not  connected  in  any  way  with  the  one  in 
question.58 

(2)  Exceptions  to  General  Rule — aa.  hi  General. — But  there  is  a  class  of 
cases  in  which  the  knowledge,  good  faith,  motive  or  intent  of  a  party  is  ma- 
terial, on  which  evidence  collateral  to  the  main  subject  is  sometimes  admitted; 
but  the  competency  of  such  evidence  is  limited  to  facts  which  are  so  connected 
with  the  subject  in  controversy  as  to  make  it  apparent  that  the  party  had  a 
common   purpose   in    both   transactions,59   and   whether  such   connection   between 


57a.  Rule  as  to  proof  of  fraud  by  col- 
lateral facts  qualified. — Conard  v.  Nicoll,  -1 
Pet.  291,  297.  7  L.  Ed.  862;  United  States  v. 
Arredondo,  6  Pet.  691,  716,  8  L.  Ed.  5-47; 
Clarke  v.  White,  12  Pet.  178,  9  L.  Ed.  1046. 

Although  it  is  probable,  that  a  merchant 
was  insolvent,  and  knew  the  fact  to  be  so, 
when  he  made  the  fall  purchases  of  1833; 
and  that  he  incurred  the  dangerous  risk 
of  so  large  an  overtrading,  in  the  hope 
that  chance  and  a  desperate  effort  might 
-ave  him;  that  if  he  must  fail,  it  would  not 
lie  material  for  what  amount  he  failed, 
if  he  had  the  goods  on  hand,  or  their  pro- 
eeds,  should  they  be  sold  when  the  event 
happened,  and  this  certainly  was  bad  faith, 
if  true,  in  reference  to  the  creditors  from 
whom  the  stock  of  good.,  for  1833,  had 
been  purchased,  yet  how  it  could  affect 
the  respondents,  who  had  the  previous  year 
trusted  him  on  long  credits,  cannot  be 
perceived;  they  received  payment  out  of  the 
goods  thus  obtained,  to  the  amount  of  sev- 
enty per  cent.:  and  in  this  aspect  of  the 
alleged  fraud  by  complainant  on  the 
wholesale  dealers,  the  appellants  surely 
have  no  just  grounds  to  complain.  Clarke 
V.   White,   12   Pet.    178,   194,   9   L.    Ed.   1046. 

58.  Evidence  of  other  offenses  generally 
inadmissible. — Boyd  v.  United  States,  142 
U.    S.    450,   35    L.    Ed.    1076. 

On  the  trial  of  an  accused  for  a  crime 
it  is  not  competent  to  prove  that  he  com- 
mitted other  crimes  of  a  like  nature  for 
the  purpose  of  showing  that  the  accused 
would  be  likely  to  commit  the  crime 
charged  in  the  indictment.  Hall  v.  United 
States.  150  U.  S.  76,  37  L.  Ed.  1003;  Boyd 
v.  United  States,  142  U.  S.  450,  35  L.  Ed. 
1076. 

Upon  the  trial  of  an  indictment  against 
an  assistant  postmaster  for  embezzling 
money  order  funds  of  the  United  States, 
-evidence  tending  to  show  that  another 
person  than  the  defendant,  at  a  time  ante- 
rior to  the  time  of  the  commission  of  the 
offense  charged,  had  committed  another 
and  different  offense  than  the  one  therein 
charged,  and  that  said  other  person  had 
been  indicted  and  convicted  thereof,  is  ir- 
relevant and  immaterial.  Faust  v.  United 
States,  163  U.  S.  152.  41  L.  Ed.  224.  See 
the  title  EMBEZZLEMENT. 

Treason. — The  prisoner  can  only  be  con- 
victed  upon    the   overt   act   laid   in   the    in- 


dictment. If  other  overt  acts  can  be  in- 
quired into,  it  is  for  the  sole  purpose  of 
proving  the  particular  fact  charged.  United 
States  v.    Burr,  4   Cranch,  appx.,   470. 

On  the  trial  of  an  indictment  for  high 
treason,  testimony  cannot  be  admitted  to 
prove  that  the  accused  joined  in  rohbing 
the  public  mail  of  the  United  States,  where 
it  does  not  appear  that  the  mail  was  inter- 
cepted and  rifled  with  a  traitorous  inten- 
tion; especially  where  it  appears  that  there 
is  another  indictment  against  the  accused 
charging  the  offense  merely  as  a  felony. 
In  other  words,  an  act  committed  with  a 
felonious  intention  cannot  be  given  in  ev- 
idence upon  the  trial  of  an  indictment  for 
high  treason.  United  States  v.  Mitchell, 
2  Dall.  348,  357,  1  L.  Ed.  410.  See  United 
States  v.  Burr,  4  Cranch,  appx.,  470.  See 
the   title   TREASON. 

On  the  trial  of  an  indictment  for  murder 
committed  in  an  attempt  to  rob,  evidence 
as  to  several  robberies  committed  prior  to 
the  day  of  the  shooting,  and  which,  or 
some  of  which  at  least,  had  no  necessary 
connection  with,  and  did  not,  in  the  slight- 
est degree,  elucidate  the  issue  before  the 
jury,  is  inadmissible.  Boyd  v.  United 
States,    142    U.    S.    450,   35    L.    Ed.    1076. 

On  a  trial  for  murder  in  Arkansas,  evi- 
dence cannot  be  introduced  that  the  de- 
fendant had  murdered  a  negro  in  Missis- 
sippi and  had  been  convicted  of  the  offense 
in  that  state.  Hall  v.  United  States,  150 
U.  S.  •  76,  37  L.  Ed.  1003,  citing  Boyd  v. 
United  States,  142  U.  S.  450,  35  L.  Ed. 
1076.        See   the   title    HOMICIDE. 

59.  When  evidence  of  other  offenses  ad- 
mitted.— Moore  v.  United  States,  150  U. 
S.  57,  37  L.  Ed.  996,  approved  in  Goldsby 
V.  United  States,  160  U.  S.  70,  73,  40  L. 
Ed.   343. 

"This  doctrine  was  held  in  a  most  solemn 
manner  in  the  case  of  the  King  v.  Wylie, 
4  Bos.  &  Pul.  92,  where  upon  an  indict- 
ment for  disposing  and  putting  away  a 
forged  bank  note,  knowing  it  to  be 
forged,  evidence  was  admitted  of  other 
forged  notes  having  been  uttered  by  the 
prisoner,  in  order  to  prove  his  knowledge 
of  the  forgery.  The  same  doctrine  has 
been  held  in  cases  of  the  uttering  of  bad 
money  and  spurious  notes;  and  also  in 
rases  of  conspiracy.  The  same  doctrine 
was    affirmed     and     acted     upon     by     this 


1022 


EVIDENCE. 


the  offenses  appears,  is  largely  discretionary  with  the  trial  court.00 

bb.  Proof  of  Intention  and  Guilty  Knowledge. — In  the  proof  of  intention  i; 
is  not  ahvavs  necessary  that  the  evidence  should  apply  directly  to  the  particular 
act  with  the  commission  of  which  the  party  is  charged;  for  the  unlawful  intent 
in  the  particular  case  may  well  be  inferred  from  a  similar  intent,  proved  to  have 
existed  in  other  transactions  done  before  or  after  that  time.61 

Thus,  upon  the  trial  of  a  person  for  maliciously  shooting  another,  the 
question  being  whether  it  was  done  by  accident  or  design,  evidence  was  ad- 
mitted to  prove  that  the  prisoner  intentionally  shot  at  the  prosecutor  at  another 
time,    about    a    quarter   of    an   hour    distant    from    the    shooting   charged    in   the 

indictment.62 

So,  on  an  indictment  for  a  conspiracy  to  create  public  discontent  and 
disaffection,  proof  is  admissible  against  the  prisoner  that  at  another  meeting 
held  for  an  object  professedly  similar,  at  which  the  prisoner  was  chairman, 
resolutions  were  passed  of  a  character  to  create  such  discontent  and  dis- 
affection.63 

Likewise,  in  the  case  of  a  prosecution  for  uttering  counterfeit 
money,  the  fact  that  the  prisoner  has  in  his  possession,  or  has  uttered,  othei 
counterfeit  money,  is  held  to  be  proper  evidence  to  show  his  guilty  knowledge.64 

And  upon  an  indictment  for  receiving  stolen  goods,  evidence  that  the 
prisoner  had  received  at  various  other  times  different  parcels  of  goods  which 
had  been  stolen  from  the  same  persons,  is  held  admissible  in  proof  of  his  guilty 
knowledge.65 

cc.  Proof  of  Malice. — In  cases  of  homicide,  evidence  of  former  hostility  and 
menaces  on  the  part  of  the  prisoner  against  the  deceased  are  admissible  in  proof 
of  malice.66 


court,  in  the  case  of  the  United  States  v. 
Wood,  14  Pet.  430,  10  L.  Ed.  527,  in  the 
case  of  a  prosecution  for  perjury."  Wood 
v.  United  States,  16  Pet.  342,  360,  10  L. 
Ed.    987. 

On  the  trial  of  an  indictment  for  high 
treason,  evidence  might  be  given  of  an 
overt  act,  committed  in  another  county, 
alter  an  overt  act  was  proved  to  have 
been  committed  in  the  county  where  the 
indictment  was  laid  and  tried.  Respub- 
lica  v.  Malin,  1  Dall.  33,  34,  1  L.  Ed.  25. 
See  the  title  TREASON. 

60.  Discretion  of  court  below. — Moore 
V.  United  States,  150  U.  S.  57,  37  L.  Ed. 
996. 

61.  Proof  of  intention  and  guilty  knowl- 
edge.—Bird  V.  United  States,  180  U.  S. 
356,   359,  45   L.   Ed.   570. 

National  banks — Prosecution  for  mak- 
ing false  entries. — On  the  trial  of  a  de- 
fendant under  §  5209  of  the  Revised  Stat- 
utes for  making  false  entries  in  the  books 
of  a  national  banking  association  with  an 
intent  to  defraud,  etc..  it  was  held  compe- 
tent to  show  the  state  of  the  defendant's 
account,  not  merely  at  the  very  day  the 
false  entry  was  made,  but  also  before  and 
after  that  day,  for  the  purpose  of  throwing 
light  on  the  intent  with  which  it  was 
Allis  v.  I  United  States,  L55  U.  S.  117, 
39  U  Ed.  91.  See  the  title  BANKS  AND 
B  WKIXG,  vol.  3,  p.   lie. 

Violation  of  revenue  laws. — Upon  the 
trial  of  a  libel  of  information  in  rem,  upon 
a  seizure  upon  land,  of  goods  imported 
into  the  United  Stale-,  and  alleged  to  be 
forfeited  for  violation  of  the  revenue  laws 


requiring  that  goods  must  be  invo:ced  at 
the  actual  cost,  at  the  place  of  exporta- 
tion, evidence  may  be  admitted  of  fraud 
deducible  from  the  other  invoices  offered 
in  the  case  to  show  the  fraudulent  intent 
of  the  accused.  Mr.  Justice  Story  said: 
"It  has  always  been  deemed  allowable,  as 
well  in  criminal  as  in  civil  cases,  to  in- 
troduce evidence  of  other  acts  and  doings 
of  the  party,  of  a  kindred  character,  in 
order  to  illustrate  or  establish  his  intent 
or  motive  in  the  particular  act  directly  in 
judgment."  Wood  v.  United  States,  16 
Pet  342,  3.60,  10  L.  Ed.  987.  See  the  title 
REVENUE  LAWS. 

62.  Prosecution  for  malicious  shooting. 
—Bird  v.  United  States,  ISO  U.  S.  356,  359, 
45    I..    Ed.   570. 

63.  Indictment  for  conspiracy. — New 
York  Mut.  Life  Ins.  Co.  v.  Armstrong, 
117  U.  S.  591,  599,  29  L.  Ed.  997.  See  the 
title    CONSPIRACY,   vol.    3,    p.    1099. 

64.  Prosecution  for  counterfeiting. — 
New  York  Mut.  Life  Ins.  Co.  v.  Arm- 
strong, 117  U.  S.  591,  599,  29  L.  Ed.  997. 
See  the  title  EORGERY  AND  COUN- 
TERFEITING. 

65.  Indictment  for  receiving  stolen 
goods. —  New  York  Mut.  Life  Ins.  Co.  V. 
Armstrong,  117  U.  S.  591,  599,  29  L.  Ed. 
997.  See  the  title  RECEIVING  STOLEN 
GOODS. 

66.  Proof  of  malice  by  evidence  of 
other  offenses. — Bird  v.  United  States,  180 
U.  S.  3:,r,,  359,  45  L.  Ed.  570,  citing  3 
Grecnleaf.  §  15,  Rcdfield's  edition.  See  the 
title    HOMICIDE. 
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dd.  Proof  of  Motive. — Testimony  may  be  admitted  to  show  the  motive  for 
the  commission  of  a  crime,  although  it  has  a  tendency  to  show  that  the  accused 
has  been  guilty  of  another  crime  of  a  similar  nature,  provided  it  is  otherwise 
competent.  As,  for  example,  evidence  may  be  introduced  to  show  that  the 
crime  charged  in  the  indictment  was  committed  to  prevent  the  accused  from 
being  apprehended   for  another  crime.67 

(3)  Curing  Errors  in  Admission. — The  admission  of  proof  of  other  crimes 
cannot  be  cured  by  the  charge.68 

g.  Proof  of  Habit. — Habit  or  course  of  business  mav  be  shown  by  collateral 
facts.69 

3.  Res  Inter  Alios  Acta — a.  In  General. — Neither  the  declarations  nor 
any  other  acts  of  those  who  are  mere  strangers,  or  as  it  is  usually  expressed 
any   res   inter   alios   acta,   are   admissible   in   evidence   against   any   one,70    unless 


67.  Motive  may  be  shown  by  evidence 
of  other  offenses. — Moore  v.  United 
States,  150  U.  S.  57,  37  L.  Ed.  996,  citing 
1  Greenl.  Ev.,  §  3.  See  the  title  CRIM- 
INAL  LAW,   ante,    p.   43. 

68.  Boyd  v.  United  States,  142  U.  S. 
450,  35  L.  Ed.  1076,  cited  in  Hall  v. 
United  States,  150  U.  S.  76,  80,  37  L.  Ed. 
1003.     See  the  title  INSTRUCTIONS. 

69.  Habit  may  be  proven  by  collateral 
evidence. — In  an  action  against  the  en- 
dorser of  a  promissory  note,  made  "nego- 
tiable in  the  bank  of  the  metropolis,"  it  is 
competent  to  prove  that  there  was  an 
agreement  by  parol,  as  to  other  notes  dis- 
counted previously  by  the  bank  for  his 
accommodation,  that  payment  and  demand 
should  be  made  by  that  bank.  Pearson  v. 
Bank,  1  Pet.  89,  7  L.  Ed.  65. 

70.  Matters  res  inter  alios  acta  ex- 
cluded.—Branson  v.  Wirth,  17  Wall.  32, 
43,  21  L.  Ed.  566;  Cornett  v.  Williams,  20 
Wall.  226,  245,  22  L.  Ed.  254:  Nudd  v. 
Burrows.  91  U.  S.  426,  439.  23  L.  Ed. 
286;  Beaver  v.  Taylor,  1  Wall.  637,  642, 
17  L  Ed.  601;  Dwyer  v.  Dunbar,  5  Wall. 
318,   325,   18   L.    Ed.   489. 

The  pleadings  and  proceedings  on  which 
the  judgment  was  founded  in  one  suit 
cannot  be  read  in  evidence  in  another 
suit  between  different  parties,  because  tlie 
suit  is  res  inter  alios  acta.  Owings  v. 
Hull,  9   Pet.   607,  9   L.    Ed.  246. 

Under  the  principle  that  a  person  shall 
not  be  affected  by  that  which  is  res  inter 
alios  acta,  a  statement  by  one  witness,  of 
what  had  been  testified  to  by  another,  on 
the  trial  of  a  cause  to  which  the  plaintiff 
wac  not  a  party,  should  be  excluded  on 
the  plaintiff's  motion.  Fresh  v.  Gibson, 
16   Pet.  :;:.>:.  10   L.   Ed.  982. 

Proof  of  title. — The  maxim  res  inter 
alios  acta  will  be  applied  to  exclude  evi- 
dence to  disprove  or  support  any  title 
set  up  by  a  party  to  an  invention.  Phil- 
adelphia, etc..  R.  Co.  v.  Stimpson,  14  Pet. 
448.   10   L.    Ed.   535. 

Official  entries  in  evidence. — On  a  trial 
in  ejectment,  the  plaintiffs  offered  in  evi- 
dence a  number  of  entries  of  recent  date, 
made  by  the  defendants,  within  tin-  bounds 
of  the  tract  of  land  in  dispute,  designated 
«s  "Young's  four  thousand  acres;"  and  at- 
tempted to  prove,  by  witness,  that  Young, 


when  he  made  the  entries,  had  heard  of 
the  plaintiffs'  claim  to  the  land;  the  de- 
fendants then  offered  to  introduce  in  evi- 
dence official  copies  of  entries  made  by 
other  and  third  persons,  since  the  date  of 
the  plaintiffs'  grant;  for  the  purpose  of 
proving  a  general  opinion,  that  the  lands, 
contained  in  the  plaintiffs'  survey,  made 
under  the  order  of  the  court,  after  the 
commencement  of  the  suit,  were  vacant 
at  the  date  of  such  entries;  and  to  dis- 
prove notice  to  him  of  the  identity  of 
plaintiffs'  claim,  when  he  made  the"  en- 
tries under  which  he  claimed.  This  evi- 
dence was,  unquestionably,  irrelevant. 
Stringer  v.  Young,  3  Pet.  320,  7  L.  Ed. 
693. 

At  what  rates  other  persons  offered  or 
undertook  at  another  time  to  make  a  par- 
ticular thing  for  a  defendant  is  not  evi- 
dence in  a  suit  by  a  plaintiff  on  the  de- 
fendant's contract  to  pay  him  a  greater 
sum  if  he  would  make  the  same  thing,  at 
the  time  contracted  for.  Chicago  v.  Greer, 
9  Wall.  726.  19  L.   Ed.  769. 

In  an  action  to  recover  for  breach  of  a 
contract  collateral  agreements  entere'd 
into  by  one  of  the  parties  to  which  the 
other  is  no  party,  which  is  not  brought 
home  to  his  knowledge,  is  res  inter  alios 
acta,  and  cannot  be  introduced  either  to 
disprove  the  plaintiff's  case,  or  to  exon- 
erate the  defendant  from  his  liability.  De 
Wolf  v.  Rabaud,  1  Pet.  476,  497,  7  L  Ed. 
227. 

In  an  action  for  the  infringement  of  a 
patent  on  the  hopper  boy  used  in  a  flour 
mill,  it  is  no  error  for  the  court  to  refuse 
to  allow  the  plaintiff  to  ask  one  of  the 
witnesses  whether  a  third  person  had  paid 
the  plaintiff  for  a  license  for  his  mill,  tor 
it  merely  refer-  to  an  act  among  stran- 
gers, which  ought  not  to  prejudice  the  de- 
fendant. Evans  v.  Eaton,  7  Wheat.  356. 
5  L-  Ed.  472.     See  the  title  PATENTS. 

Records  in  evidence.  The  general  rule 
stated  in  the  text  is  often  applied  to  ex- 
clude verdicts,  judgments  and  other  rec- 
ord-. Gaines  v.  Relf,  12  How.  .17:.'.  473, 
13  L.   Ed.  1071:  Stacy  v.  Thrasher.  6  How 

■I  I.    HI.    12    L.     Ed.    337.       See    the    title     RES 

ADJUDICATA 

Proceedings  inter  alios  such  as  judg- 
ments  recovered   by   strangers    to   the   pro 
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the  partv  against  whom  such  acts  are  offered  in  evidence  was  privy  to  the  act.7' 
b.  Exceptions  and   Objections. — Where  the  admission  of  evidence  is  objected 
to  on  the  ground  that  it  is  inter  alios,  the  party  will  be  confined,  in  examining 
the   admissibility  of  the  evidence,  to  the   specific  objection  taken  to  it.72 

C.  Habit  and  Knowledge — 1.  Habit — a.  In  General. — Evidence  of  habi. 
is  inadmissible  for  the  purpose  of  showing  that  a  particular  person  did  or  did 
not  do  a  particular  thing.73  Therefore,  when  trying  a  prisoner  on  an  indict- 
ment for  a  particular  crime,  proof  that  he  has  a  general  disposition  to  commit 
the  crime  is  never  permitted.74  The  rules  of  law  do  not  require  the  plaintiff  to 
be  prepared  with  proofs  to  meet  such  evidence.75 

b.  Limitations  of  General  Ride. — On  the  other  hand,  evidence  that  a  power 
has  been  uniformly  exercised  for  a  long  time,  is  some  evidence  that  it  is  being 
rightfully  exercised.76  And  the  rule  applied  in  accident  cases  is  that  what 
usually  is  done  may  be  evidence  of  what  ought  to  be  done,  but  what  ought  to 


ceedings  against  strangers,  to  which  the 
person  to  be  affected  thereby  was  in  no- 
wise a  party,  are  incompetent  evidence. 
Hinde  v.  Longworth,  11  Wheat.  199,  6  L. 
Ed.    454. 

The  record  of  a  party's  conviction  for 
bigamy,  which  is  res  inter  alios  acta,  can- 
not be  admitted  against  a  party  in  a  suc- 
-ion  case,  who  does  not  claim  under 
the  accused.  Patterson  v.  Gaines,  6  How. 
550,  12  L.   Ed.  553. 

A  verdict  is  not  evidence  in  a  suit  be- 
tween different  parties.  Luther  v.  Bor- 
den, 7  How.  1,  42,  12  L.  Ed.  581. 

Federal     question. — The     ruling    of     the 

highest  state  court  excluding  from  the  ev- 

•  ;    nee    a    letter   on    the    ground    that    it    is 

res    inter   alios,   presents    no   federal    ques- 

ii.     Chapman,  etc.,  Land  Co.  v.  Bigelow, 

U.    S.    41,   51    L.    Ed.   853. 

71  An  account  held  net  to  be  res  inter 
alios  acta  as  to  the  party  against  whom  it 
was  offered.  Runkle  z'.  Burnham,  153  U. 
S.    216,    222,   38    L.    Ed.    694. 

In  order  to  show  the  actual  market 
value  of  articles  of  merchandise  at  a  par- 
ticular place  in  a  foreign  country,  letters 
by  third  parties  abroad  to  other  third 
parties — offering  to  sell  at  such  rates — 
if  written  in  ordinary  course  of  the  busi- 
ness of  the  party  writing  them,  and  con- 
temporaneously with  the  transaction 
wtiich  is  the  subject  of  the  suit — are  ad- 
missible as  evidence,  even  though  neither 
the  writers  nor  the  recipients  of  the  letters 
are  in  any  way  connected  with  the  subject 
of  the  suit,  and  though  there  is  no  proof 
that  the  writers  of  the  letters  are  dead. 
They  are  not  res  inter  alios  acta.  Fen- 
nerstein's  Champagne,  3  Wall.  145,  18  L. 
Ed.  121,  citing  Taylor  7'.  United  States,  3 
How.    197,  210,   11    L.   Ed.   559. 

Muniments     of     title. — A     defendant     in 

ctment  cannot  object  to  the  production 

\  idence  of  one  of  the  muniments  of  the 

plaintiff's    title,    because    it    was    "res    inter 

alios  acta."  Webb  v.  Den,  17  How.  576,  577, 

15  L.  Ed.  35. 

Letters — Letters  and  entries  to  prove 
agency  held  admissible,  and  not  to  fall 
within  the  rule  which  excludes  res  inter 
alios  acta.     Beaver  v.  Taylor,  1  Wall.  637, 


17    L.    Ed.    601.      See,   also,   Clarke   v.   Car- 
rington,   7    Cranch   SOS,  3   L.    Ed.   354. 

Upon  the  trial  of  an  issue  of  forgery 
vel  non  of  a  deed  from  which  title  in 
ejectment  is  deraigned,  it  was  held  that  a 
deed  of  sale  made  by  a  third  party  of  his 
bounty  certificate,  was  not  irrelevant  and 
inadmissible  because  it  -was  res  inter 
alios.  White  v.  Van  Horn,  159  U.  S.  1,  40 
L.    Ed.   55. 

72.  Exceptions  and  objections. — Hinde 
V.  Longworth,  11  Wheat.  199,  6  L.  Ed. 
454.  See,  generally,  the  title  APPEAL 
AXD  ERROR,  vol.  2,  p.  94. 

73.  Evidence  of  habit  inadmissible. — 
Thompson  v.  Bowie,  4  Wall.  463,  18  L.  Ed. 
423. 

Habit  of  intoxicated  person  to  gamble. — 
On  an  issue  as  to  whether  certain  promis- 
sory notes,  dated  on  a  particular  day,  were 
given  for  money  lost  at  play  and  therefore 
void,  it  is  not  allowable  to  prove  that  the 
party  giving  them  was  intoxicated  on  the 
day  of  the  date  of  the  notes  in  suit,  and 
that  when  intoxicated  he  had  a  propensity 
to  game.  Thompson  v.  Bowie,  4  Wall. 
463,  18  L.  Ed.  423,  Mr.  Justice  Grier  dis- 
senting. Cited  with  approval  in  Xenia 
Bank  v.  Stewart,  114  U.  S.  224,  231,  29 
L.  Ed.  101. 

74.  Proof  of  general  disposition  to  com- 
mit crime. — Thompson  v.  Bowie,  4  Wall. 
463.  471,   18  L.   Ed.  423. 

"If  a  man  charged  with  the  larceny  of  a 
horse  was  proved — in  connection  with 
other  evidence  tending  to  show  his  guilt 
— to  be  drunk  on  the  day  the  horse  was 
stolen,  would  any  court  allow  the  general 
evidence  to  go  to  the  jury  that,  when 
drunk,  he  always  stole  a  horse?"  Thomp- 
son v.  Howie,  4  Wall.  463,  471,  18  L.  Ed. 
423. 

75.  Thompson  v.  Bowie,  4  Wall.  463, 
471,    18   L.    Ed.   423. 

76.  A  uniform  course  of  action,  involv 
ing  the  right  to  the  exercise  of  an  im- 
portant power  by  the  state  government, 
for  half  a  century,  and  this  almost  with- 
out  question,  is  no  unsatisfactory  evi- 
dence that  the  power  is  rightfully  exer- 
cised. Briscoe  v.  Bank,  11  Pet.  257,  9  L. 
Ed.   709. 
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be  done  is  fixed  by  a  standard  s>f  reasonable  prudence,  whether  it  usually  is 
complied   with   or   not.7(ia 

2.  Knowledge. — Circumstantial77  or  parol  evidence78  may  be  admitted  to 
show  knowledge. 

D.  Character  in  Evidence79 — 1.  In  Civil  Cases. — It  is  very  rare  that  in 
civil  suits  the  character  of  the  party  is  admissible  in  evidence,  and  it  is  never 
permitted,  unless  the  nature  of  the  action  involves  or  directly  affects  the  general 
character  of  the  party.80  Thus,  it  is  well  settled,  that  proof  of  the  bad  character 
of  the  plaintiff  is  inadmissible  for  any  purpose  in  actions  for  malicious  pros- 
ecution.81 But  where  the  action  involves  fraud  or  moral  turpitude,  evidence  of 
the  character  of  the  party  is  admissible.82 

2.  In  Criminal  Prosecutions. — In  criminal  prosecutions,  the  accused  will 
be  allowed  to  call  witnesses  to  show  that  his  character  was  such  as  would  make 
it  unlikely  that  he  would  be  guilty  of  the  particular  crime  with  which  he  is 
charged.83 

Evidence  to  Rebut  Good  Character. — The  prosecution,  in  rebutting  the 
evidence  introduced  by  the  accused  to  show  his  good  character,  is  restricted  to 
proof  of  the  general  reputation  of  the  accused  in  the  community  in  which  he 
resides.84 


76a.  Admissibility  of  custom  and  habit 
in   accident  cases. — Texas,   etc.,    R.   Co.  v. 

Behymer.  189  U.  S.  468.  470,  47  L.  Ed. 
905,  citing  Wabash  R.  Co.  v.  McDaniels, 
107  U.  S.  454,  27  L.  Ed.  605.  See  the  title 
NEGLIGENCE. 

77.  Knowledge  of  contents  of  written  in- 
strument.— Circumstantial  evidence  of  full 
and  correct  knowledge  of  the  contents  of 
a  written  instrument  to  which  the  person 
charged  with  notice  was  a  party,  is  as 
satisfactory  to  the  judicial  mind  as  di- 
rect evidence  to  the  same  effect  would 
be.  Hearne  v.  Marine  Ins.  Co.,  20  Wall. 
488.  2?  L.  Ed.  395.  See  the  title  CIR- 
CUMSTANTIAL EVIDENCE,  vol.  3.  p. 
786. 

Knowledge  of  insolvency. — In  an  ac- 
tion by  a  trustee  in  bankruptcy  to  recover 
the  amount  of  preference  given  by  the 
bankrupt  to  the  defendant,  testimony  of 
transactions  between  the  debtor  and  cred- 
itor some  six  or  seven  months  prior  to  the 
payment  by  the  bankrupt  is  admissible  to 
throw  light  on  the  question  of  knowledge. 
And  such  testimony  is  not  incompetent 
on  the  ground  that  it  is  too  remote  from 
the  time  of  the  preference.  Kaufman  v. 
Tredway,   195   U.   S.   271,  49   L.    Ed.  190. 

Conveyance  in  fraud  of  bankrupt  act. — 
"Knowledge  of  a  given  fact  may  be 
proved  by  circumstances,  even  in  an  or- 
dinary equity  suit,  where,  from  the  na- 
ture of  the  pleadings,  the  testimony  of  a 
single  witness  without  corroboration  would 
not  be  sufficient  to  establish  the  alleged 
fact,  and  if  so  it  cannot  be  doubted  that 
circumctances  in  a  case  like  the  present 
are  sufficient  to  put  the  respondents  upon 
inquiry,  or  even  to  show  that  they  had 
reasonable  cause  to  believe  the  alleged 
fact,  that  the  conveyance  was  made  in 
fraud  of  the  bankrupt  act."  Wager  v. 
Hall.    L6    Wall.    584.   602,   21    L.    Ed.   504. 

78.  Parcl  evidence  may  be  admitted  to 
rhow  knowledge   and   to   rebut   a   claim   of 

5  U  S  Mac  -65 


misunderstanding  or  mistake.  Case  Mfg. 
Co.  v.  Soxman,  138  U.  S.  431,  34  L.  Ed. 
1019.     See  the  title  PAROL  EVIDENCE. 

79.  See,  also,  the  title  vVITNESSES, 
and  the  various  specific  titles  throughout 
this   series. 

80.  Admissibility  of  character  in  civil 
cases. — Thompson  v.  Bowie,  4  Wall.  463, 
471,  18  L.  Ed.  423. 

81.  Character  in  actions  for  malicious 
prosecution. — 1  Greenleaf's  Evidence,  § 
55;  Hickman  v.  Jones,  9  Wall.  197,  203,  19 
L.  Ed.  551.  See,  Renerallv,  the  title  MA- 
LICIOUS   PROSECUTION. 

82.  Thompson  v.  Bowie,  4  Wall.  463,  18 
L.   Ed.   423. 

83.  Character  of  accused  admissible  in 
criminal  cases. — Edgington  v.  United 
States,  164  U.  S.  361,  363,  41  L.  Ed.  467. 
See,  generally,  the  title  CRIMINAL 
LAW,   ante,   p.   43. 

84.  Character  among  a  limited  number 
of  people. — Where  the  accused  has  intro- 
duced evidence  of  his  general  reputation 
for  integrity,  it  is  clear  that  evidence,  on 
hehalf  of  the  prosecution,  that  among  the 
limited  number  of  people  employed  in  a 
particular  public  building  his  character 
was  bad,  was  inadmissible.  The  prosecu- 
tion should  have  been  restricted  to  such 
proof  touching  the  character  of  the  ac- 
cused as  indicated  his  general  reputation 
in  the  community  in  which  he  resided,  as 
distinguished  from  his  reputation  among 
a  few  persons  in  a  particular  building. 
Williams  v.  United  States,  168  U.  S.  382, 
397.    4  2    L.    Ed.    509. 

Extortion. — Upon  the  trial  of  an  in- 
dictment against  an  officer  of  the  treasury 
department,  designated  as  Chinese  in- 
spector at  the  port  of  San  Francisco,  for 
extorting  money  from  a  Chinaman  coming 
into  the  port,  a  witness  called  by  the 
prosecution  should  not  be  permitted  to 
testify  that  the  defendant's  reputation  "in 
the    custom    house"    was    bad,    where    he 
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Weight  and  Sufficiency  of  Evidence. — Y^'hatever  may  have  been  said  in 
some  of  the  earlier  cases,  to  the  effect  that  evidence  of  the  good  character  of 
the  defendant  is  not  to  be  considered  unless  the  other  evidence  leaves  the  mind 
in  doubt,  the  decided  weight  of  authority  now  is  that  good  character,  when  con- 
sidered in  connection  with  the  other  evidence  in  the  case,  may  generate  a  rea- 
sonable doubt.  The  circumstances  may  be  such  that  an  established  reputation 
for  good  character,  if  it  is  relevant  to  the  issue,  would  alone  create  a  reasonabl 
doubt,  although  without  it  the  other  evidence  would  be  convincing.85 

E.  Value80 — 1.  Of  Personal  Property — a.  Shares  of  Stock. — The  price 
at  the  stock  exchange  of  shares  of  stock  in  corporations  which  are  there  offered 
for  sale  or  dealt  in,  is  some  evidence  of  the  value  of  such  shares.87  So  evi- 
dence of  prices  current  among  dealers  in  those  commodities  which  are  the  sub- 
ject of  frequent  sales  by  them  would  also  be  proper  to  show  value.88  But 
where  a  person  in  consideration  of  property  (not  money)  to  be  assigned  by 
another,  agrees  to  give  a  certain  number  of  shares  of  stock,  having  on  the  da\ 
of  the  contract  a  fixed  market  value,  and,  refusing  to  give  the  stock,  is  sued  at 
law  for  a  breach  of  the  contract,  evidence  of  the  value  of  the  stock  at  any  other 
time  than  at  the  date  of  the  contract  is  rightly  excluded ;  its  value  at  that  date 
being  agreed  on  and  admitted.89 

b.  Inventions. — Experiments  may  be  introduced  as  corroborative  evidence  to 
prove  the  value  of  an  invention.90 

c.  Vessels. — The  value  stipulated  for  in  a  contract  of  hiring,91  or  evidence 
of  its  prime  cost,92  may  be  introduced  to  prove  the  real  value  of  a  vessel.  And 
evidence  of  what  the  owner  of  a  vessel  had  agreed  to  sell  half  of  it  at,  is  better 
evidence  of  her  actual  value  than  the  conflicting  opinions  of  experts  more  or 
less   friendly  to  the  owner.93 


states  upon  preliminary  examination  that 
he  did  not  know  the  general  reputation 
of  the  accused  outside  of  the  custom 
house.  Williams  v.  United  States,  168  U. 
S.  382,  42  L.  Ed.  509.  See  the  title  EX- 
TORTION. 

"The  estimate  placed  upon  his  character 
by  the  community  generally  could  not  be 
shown  by  proof  only  as  to  the  estimate 
placed  upon  him  by  persons  in  the  custom 
house."  Williams  v.  United  States,  168  U. 
S.    382,    397,    42    L.    Ed.    509. 

85.  Sufficiency  of  evidence  to  prove 
character. — Edgington  v.  United  States, 
164    U.    S.    361,    266,    41    L.    Ed.    467. 

86.  As  to  valuation  of  property  for  pur- 
poses of  taxation,  see  the  title  TAXA- 
TION. As  to  ascertainment  of  value  in 
condemnation  proceedings,  see  the  title 
EMINENT  DOMAIN,  ante,  p.  746.  See, 
also,   the   various   specific    titles. 

87.  Value  of  shares  of  stock  on  change. 
—Sharp  v.  United  States,  191  U.  S.  341, 
349,  48  L.  Ed.  211.  See  the  title  STOCK 
AND    STOCKHOLDERS. 

88.  Prices  among  dealers  in  stock  evi- 
dence of  value. — Sharp  v.  United  States, 
191    U.   S.   341,  349.  48   L.    Ed.  2]  I. 

89.  Time  at  which  value  of  stock  es- 
timated.— Humaston  v.  Telegraph  Co.,  20 
Wall.   20.   22   L.    Ed.  279. 

90.  Experiments  as  evidence  of  value  of 
invention. — Where  the  declaration  con- 
tained two  counts:  viz,  the  first  upon  a 
special  contract  that  the  plaintiffs  had 
placed  a  machine  for  saving  fuel  on  board 
of  the  steamboat  of  the-  defendants,  and 
were    entitled    to    a   certain    portion    of    the 


savings;  the  second  upon  a  quantum 
meruit;  it  was  admissible  to  give  in  evi- 
dence by  the  plaintiffs  the  experiments 
of  practical  engineers  to  show  the  value 
of  the  machine.  Evidence  had  previously 
been  given,  tending  to  prove  the  value  in 
the  mode  pointed  out  in  the  contract,  and 
the  evidence  in  question  tended  not  to 
contradict,  but  to  corroborate  it.  It  was 
therefore  admissible  under  the  first  count, 
and  clearly  so  under  the  second.  Wash- 
ington, etc.,  Steam  Packet  Co.  v.  Sickles, 
10  How.  419.  13  L.  Ed.  479.  See  the  title 
PATENTS. 

91.  The  value  of  a  vessel  hired  by  the 
government  from  an  individual  and  lost 
during  the  term  of  service,  in  the  absence 
of  any  other  evidence  on  the  subject,  may 
be  fairly  assumed  to  be  what  was  stipu- 
lated for  in  the  parol  contract  of  hiring. 
Though  not  binding  or  conclusive,  it  is 
admissible  as  evidence  for  that  purpose. 
Clark  v.  United  States,  95  U.  S.  539,  24  L. 
Ed.  518. 

92.  Evidence  of  prime  cost  to  show 
value  of  vessel.— In  an  action  on  an  open 
policy  of  marine  insurance,  evidence  of 
prime  costs  is  admissible  to  show  the  real 
value  of  the  ship,  but  it  is  not  conclusive 
against  the  assured.  Snel!  v.  Delaware 
Ins.  Co.,  4  Dall.  430,  431,   1   L.   Ed.   896. 

93.  Offers  to  sell  by  owner  as  evidence 
of  value. — Tn  a  colLision  case,  it  was  held 
that  evidence  to  the  effect  that  the  ves- 
sel's owner  had,  at  the  time  of  the  col- 
lision, concluded  a  sale  of  one-half  of  the 
vessel  for  a  certain  sum,  is  better  evi- 
dence   of    her    actual    value    than    the    con- 
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d.  Goods  Destroyed  by  Fire.04 — In  the  absence  of  better  evidence,  the  value 
of  a  stock  of  goods  destroyed  by  fire  may  be  shown  by  witnesses  in  the  town 
where  the  fire  occurred,  engaged  in  the  same  business  with  the  plaintiff,  who 
testify  that  merchants  engaged  in  that  business  in  that  city  for  years  prior  to 
the  fire  had  not  carried  a  stock,  or  had  on  hand  at  any  one  time,  more  than  a 
certain  amount.95  So  also,  a  copy  of  a  statement  in  figures  of  the  value  of 
merchandise  destroyed  by  fire,  may  be  received  in  evidence  to  fix  the  value  of 
merchandise  burnt,  when  such  copy  is  sufficiently  authenticated.96  In  a  suit 
against  an  insurance  company  for  the  value  of  goods  lost  in  the  burning  of  a 
store,  day-books  and  ledgers,  whose  correctness  as  showing  the  amount  and 
value  of  the  goods  is  testified  to  by  the  person  proving  them,  are,  in  connec- 
tion with  his  testimony,  competent  evidence,  though  they  would  not  be  so  by 
themselves,  to  show  such  value.97  So,  in  respect  to  the  memorandum  on  the 
fly  leaf  of  the  ledger.98 

e.  Market  Value.90 — Prices  current,  promulgated  from  authoritative  sources  in 
good  faith  in  the  usual  course  of  business,  are  competent  evidence  of  market 
value.1     Nor  are  prices  current  prepared  and  used  by  the  party  who  furnished 


flicting  opinions  of  experts  more  or  less 
friendly  to  the  owner,  who  put  her  value 
at  a  greater  sum.  "As  the  district  court 
and  the  circuit  court  of  appeals  agreed 
that  her  value  did  not  exceed  $15,000,  we 
should  be  unwilling  to  increase  that 
amount  unless  upon  clear  proof  of  inad- 
vertence or  mistake."  The  Albert  Du- 
mois,  177  U.  S.  240,  255,  44  L.   Ed.  751. 

94.  See   the   title   INSURANCE. 

95.  Value  of  goods  destroyed  by  fire 
shown  by  testimony  of  witness. — In  a 
suit  on  a  policy  of  insurance  against  loss 
of  a  stock  of  groceries  in  process  of  re- 
tail sale,  by  fire,  it  is  competent,  in  the 
absence  of  trustworthy  books  and  of  spe- 
cific evidence  by  persons  other  than  the 
plaintiffs  themselves,  to  show  by  wit- 
nesses in  the  town  where  the  fire  oc- 
curred, engaged  in  the  same  business 
with  the  plaintiffs,  and  whose  annual  sales 
were  as  large,  that  grocery  merchants  in 
that  city  for  the  six  years  prior  to  the 
fire  had  not  carried,  or  had  on  hand  at 
any  one  time,  more  than  one-fifth  of  their 
annual  aggregate  sales,  and  that  this  was 
the  case  on  the  day  the  fire  occurred.  In 
other  words,  to  show  by  the  general 
course  of  trade  in  that  branch  of  business 
in  the  town  that  the  plaintiffs'  loss  could 
not  have  exceeded  $24,000,  if  their  sales 
during  the  year  amounted  to  only  $120,000. 
Insurance  Co.  v.  Weide,  11  Wall.  438,  20 
L.  Ed.  197. 

88.  Secondary  evidence  to  show  value 
of  stock  of  goods. — A  statement  in  figures 
of  the  value  of  certain  merchandise  de- 
stroyed by  fire,  which  statement  pro- 
fe-sed  to  be  a  copy  of  another  and  origi- 
nal statement  contained  in  a  book — itself 
destroyed  in  the  fire — accompanied  by 
proof  that  on  a  certain  day  the  witnesses 
took  a  correct  inventory  of  the  merchan- 
dise and  that  it  was  correctly  reduced  to 
writing  by  one  of  them  and  entered  in 
the  volume  burnt,  and  that  what  is  of- 
fered is  a  correct  copy,  may,  on  a  suit 
nL';ifnst  :'  urers,  be  received  in  evidence 
to  fix  t"  c   value  of  the  merchandise  burnt, 


even  though  there  be  no  independent 
recollection  by  the  witnesses  affirming  to 
the  correctness  of  the  original  statement 
of  what  they  found  the  value  of  the  mer- 
chandise to  be.  Insurance  Companies  v. 
Weides,  14   Wall.  375,  20  L.   Ed.   894. 

97.  Ledgers,  day-books,  etc.,  to  show 
value  of  stock  of  goods. — Insurance  Co. 
v.    Wreide,   9   Wall.    677,   19   L.    Ed.   810. 

98.  Memorandum  on  fly  leaf  of  ledger. 
■ — Insurance  Co.  v.  Weide,  9  Wall  677, 
680,    19    L.    Ed.   810. 

The  entry  of  the  footings  upon  the  fly 
leaf  of  a  ledger,  when  not  offered  or  re- 
ceived as  independent  evidence,  are  ad- 
missible in  connection  with  the  testimony 
of  a  witness  who  made  them,  to  show  the 
vah*e  of  goods  destroyed  by  fire  in  an  ac- 
tion on  an  insurance  policy.  Insurance 
Companies  v.  Weides.  14  Wall  375,  20  L. 
Ed.  894.  See  the  title  DOCUMENTARY 
EVIDENCE,  ante,   p.   431. 

99.  As  to  market  value,  see  the  titles 
REVENUE  LAWS;    SALES. 

1.  Prices  current  are  competent  evi- 
dence of  market  value. — Cliquot's  Cham- 
pagne. 3    Wall.    114.    18    L.    Ed.   116. 

Prices  current  obtained  from  the  agent 
of  a  manufacturer  or  from  dealers  in  the 
manufactured  articks  generally,  and  whic'i 
have  been  prepared  and  used  by  the  par- 
ties furnishing  them  in  the  ordinary  course 
of  their  business,  are  so  far  evidence  of 
the  value  of  the  articles  mentioned  in  them 
as  that  they  may  be  submitted  to  the 
jury  as  "throwing  light"  en  tlie  matter; 
as  "some  guides  to  candid  men,"  and  for 
their  "consideration."  And  this  rule  was 
held  to  apply  so  far  as  that  the  compar- 
ative value,  at  the  town  of  manufacture 
(  Rheims)  and  at  the  capital  of  the  coun- 
try (Paris),  of  champagne  wines  made  by 
one  manufacturer  (Clkpiot),  was  allowed 
to  be  shown  by  the  nrices  current  giving 
ttw  value  of  that  made  by  others  (Mumm, 
Moet  L  Chandon);  it  not  appearing — 
either  by  evidence  in  the  ca«  I    forth  in 

the  bill  rif  exceptions,  or  by  an  admission 
of  the   judge   upon   the   bill,   that    such   f  vi- 
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them  in  the  ordinary  course  of  his  businses  liable  to  the  objection  of  being  hear- 
say, any  more  than  the  entries  in  the  books  of  the  dealer,  or  his  answers  to  the  in- 
quiries of  witnesses.2  Besides  prices  current,  sales,  shipments,  and  letters  from 
dealers  and  manufacturers,  may  be  given  in  evidence  to  show  market  value.3  And 
where  no  market  value  for  a  commodity  exists  at  the  place  involved  in  the  inquiry, 
proof  of  the  market  value  of  the  commodity  in  another  place  may  be  given.4 

f.  Records  as  Evidence  of  Value. — A  transcript  of  a  record  of  an  appellate 
court  in  another  state  and  a  decree  of  a  chancery  court  in  such  state,  may  be 
properly  allowed  to  go  to  the  jury  as  evidence  of  the  value  of  the  hire  of  cer- 
tain slaves  after  the  rendition  of  the  decree.5 

2.  Of  Real  Estate — a.  Offers  to  Purchase. — In  condemnation  proceedings 
the  value  of  the  property  cannot  be  shown  by  admitting  in  evidence  offers  to 
purchase  the  land.  It  is  at  most  a  species  of  indirect  evidence  of  the  opinion 
of  the  person  making  such  offer  as  to  the  value  of  the  land.  "Evidence  of  this 
character  is  entirely  different  from  evidence  as  to  the  price  offered  and  accepted 


dence  was  given — but  that  the  articles 
"were  the  same  in  price,  kind,  and  quality. 
Cliquot's  Champagne,  3  Wall.  114.  18  L 
Ed.  116. 

Cases  distinguished- — "The  cases  of 
Fennerstein's  Champagne  and  Cliquot's 
Champagne,  reported  in  the  3d  Wallace, 
pages  114.  145,  do  not  infringe  upon  this 
rule.  Those  were  cases  where  it  became 
necessary  to  establish  the  market  value  of 
certain  wines  in  France,  and  such  value 
could  only  be  ascertained  by  sales  made 
by  dealers  in  those  wines  in  different  parts 
of  the  country,  and  the  prices  at  which 
•they  were  offered  for  sale,  and  circum- 
stances affecting  the  demand  for  them. 
It  would  not  be  proved  by  a  single  trans- 
action, for  that  may  have  been  excep- 
tional;  the  sale  may  have  been  above  the 
market  price,  or  at  a  sacrifice  below  it. 
Market  value  is  a  matter  of  opinion  which 
may  require  for  its  formation  the  consid- 
eration of  a  great  variety  of  facts.  To 
arrive  at  a  just  conclusion  prices  current, 
sales,  shipments,  letters  from  dealers  and 
manufacturers,  may  properly  receive  con- 
sideration. A  party,  without  having  been 
previously  engaged  in  any  mercantile 
transaction,  may  be  able  to  give  with 
great  accuracy  the  market  value  of  an 
article  the  dealing  in  which  he  has 
watched,  and  in  stating  the  grounds  of 
his  opinion  as  a  witness,  he  may  very 
properly  refer  to  all  these  circumstances, 
and  even  the  verbal  declarations  of  deal- 
er >.  Now  in  the  cases  in  3d  Wallace, 
statements  of  dealers  in  the  champagne, 
or  of  agents  of  dealers,  made  in  the  course 
their  duties  as  agents,  and  letters  from 
dealers  and  prices  current,  were  admitted 
as  bearing  upon  the  point  sought  to  be 
established,  the  market  value  of  the  wines. 
There  is  no  analogy  between  these  cases 
and  the  one  at  bar.  What  was  the  mar- 
ket value  of  the  wines  in  France  was.  as 
already  said,  a  matter  of  opinion. 
Whether  the  defendants  had   in  their   pos- 

sion  or  custody,  between  certain  da 
200,000   gallons   of   distilled    spirits,   or   any 
other  quantity,   fur   thr   purpose   of   selling 
the   same   with   a  design   to  avoid  the  pay- 


ment of  duties  thereon,  was  a  question  of 

fact     and     not  of     opinion."       Chaffee  v. 

United    States,  18    Wall.    516,    542,    21  L. 
Ed.    908. 

2.  Prices  current  unobjectionable  as 
hearsay. — Cliquot's  Champagne,  3  Wall. 
114,    18    L.    Ed.    116. 

3.  Sales,  shipments  and  letters  as  evi- 
dence of  market  value.— Cliquot's  Cham- 
pagne, 3  Wall.  114,  18  L.  Ea.  116,  distin- 
guished in  Chaffee  v.  United  States,  18 
Wall.   516.   21   L.   Ed.   908. 

4.  Place  at  which  market  value  is  as- 
certained.— The  provision  in  the  Revenue 
Act  of  March  3d,  1863 — that  when  foreign 
goods  brought  or  sent  into  the  United 
States  are  obtained  otherwise  than  by  pur- 
chase, they  shall  be  invoiced  at  the  "ac- 
tual market  value  thereof  at  the  time  and 
place  when  and  where  the  same  were  pro- 
cured or  manufactured" — does  not  mean 
any  locality  more  limited  than  the  coun- 
try where  the  goods  are  bought  or  man 
ufactured.  The  standard  to  be  applied  is 
the  principal  markets  in  that  country. 
Hence  proof  of  the  market  value  in  Paris 
of  wines  made  at  Rheims,  a  hundred  and 
more  miles  off,  may  be  given;  there  be- 
ing no  other  evidence  on  the  subject. 
Cliquot's  Champagne,  3  Wall.  114.  18  L. 
Ed.   116. 

5.  Records  as  evidence  of  market  value. 
— In  a  suit  in  the  district  court  of  the 
United  States  for  the  western  district  of 
Texas,  a  transcript  of  a  record  of  the  high 
court  of  errors  and  appeals  and  the  chan- 
cery court  for  the  northern  district  of 
the  state  of  Mississippi  was  properly  al- 
lowed to  be  offered  as  conclusive  proof 
of  the  value  of  certain  slaves,  and  of  the 
amount  of  their  annual  hire  until  given 
up.  The  decree  of  the  court  was  also 
properly  allowed  to  go  to  the  jury  as  evi- 
dence of  the  value  of  the  hire  of  the 
slaves  alter  its  rendition:  evidence  hav- 
ing also  been  offered  at  the  trial  of  the 
value  of  such  hire  at  that  time.  Vitions 
V.  Johnson.  24  I  low.  195,  16  L.  Ed.  628. 
As  to  records  in  evidence,  see  the  title 
RF  CORDS. 
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or  rejected  fcr  articles  which  have  a  known  and  ready  sale  in  the  market."0 

b.  /Admissibility  of  Collateral  Facts. — See  ante,  "Proof  of  Value,"  III,  B,  2,  c. 

c.  Rental  Value. — Rental  value  may  be  shown  by  evidence  as  to  the  amount  of 
business  transacted  on  the  premises,"  or  by  taking  into  consideration  the  inter- 
est on  the  investment,8  provided  the  witness  called  to  testify  as  to  these  matters 
possesses  the  requisite  knowledge.9 

3.  Of  Services. — It  is  difficult  to  apply  to  services  rendered  by  negotiators 
seeking  to  accomplish  the  result  desired,  any  fixed  standard  by  which  they  can 
be  measured,  and  their  value  determined,  as  can  be  done  with  reference  to 
services  purely  professional.  "There  is  a  tact  and  skill  and  a  happy  manner  with 
some  persons,  which  render  them  successful  as  negotiators,  while  others  of 
equal  learning,  attainments,  and  intellectual  ability,  fail  for  the  want  of  those 
qualities.  The  compensation  to  be  made  in  such  cases  is,  by  the  ordinary  judg- 
ment of  business  men,  measured  by  the  results  obtained.  It  is  not  limited  by 
the  time  occupied  or  the  labcr  bestowed."10  And  the  jury  is  not  bound  by  the 
estimates  of  value  placed  by  witnesses  upon  services  rendered.11  In  an  action 
to  recover  compensation  for  services  rendered  by  the  plaintiffs  to  the  defendants 
in  effecting  a  sale  of  certain  land,  evidence  may  be  admitted  as  to  the  character 
of  the  land  sold,  or  its  possible  value  as  a  future  suburb,  in  determining  the 
value  of  such  services.12 

4.  Expert  and  Opixiox  Evidence — a.  In  General. — The  general  rule  is  that 
value  may  be   proved   by   the   opinion   of   any   witness   who   possesses   sufficient 


6.  Offers  to  purchase  land  as  evidence 
of  value. — Sharp  v.  United  States,  191  U. 
S.  341,  48  L.  E«!.  211.  See,  generally,  the 
title   EMINENT   DOMAIN,   ante,  p.   746. 

"To  be  of  the  slightest  value  as  evidence 
in  any  court,  an  offer  must,  of  course,  be 
an  honest  offer,  made  by  an  individual 
capable  of  forming  a  fair  and  intelligent 
judgment,  really  desirous  of  purchasing, 
entirely  aole  to  do  so,  and  to  give  the 
amount  of  money  mentioned  in  the  offer, 
for  otherwise  the  offer  would  be  but  a 
vain  thing.  Whether  the  owner  himself, 
while  declining  the  offer,  really  believed 
in  the  gcod  faith  of  the  party  making  it 
and  in  his  abilitv  and  desire  to  pay  the 
arnount  offered,  if  such  offer  should  be  ac- 
cepted, or  whether  the  offer  was  regarded 
as  a  mere  idle  remark,  not  intended  for 
acceptance,  would  also  be  material  upon 
the  question  of  the  bona  fides  of  the  re- 
fusal." Sharp  v.  United  States,  191  U.  S. 
341,    349,    48    L.    Ed.    211. 

7.  The  rental  value  of  a  mill  may  be 
shown  by  proving  the  value  or  amount  of 
ore  delivered  and  milled.  New  York, 
etc.,  Co.  v.  Fraser,  130  U.  S.  611.  32  L. 
Ed.    1031. 

8.  Interest  on  investment  as  evidence 
of  value. — In  the  absence  of  all  evidence 
as  to  the  rental  value  of  a  mill,  the  jury 
may  take  into  consideration  the  interest 
on  the  cost  of  the  mill  property.  New 
York,  etc.,  Co.  v.  Fraser,  130  U.  S.  611, 
32  L.   Ed.   1031. 

9.  Requisite  knowledge  of  witness  tes- 
tifying to  rental  value. —  It  \^  error  to  re- 
fuse to  allow  a  witness  to  testify  as  to  the 
rental  value  of  a  gold  mill,  where  it  ap- 
pears that  he  had  never  seen  a  gold  mill; 
that  he  had  only  seen  one  silver  mill, 
though  he  had  been  engaged  in  mining  for 
twenty    years,    and    was    acquainted    with 


gold  mills  enough  to  know  what  work 
they  can  perform  and  what  they  can  earn. 
He  evidently  had  no  such  knowledge  of 
the  marketable  condition  or  rental  value 
of  gold  mills  as  would  render  his  opinion 
of  any  use  to  the  jury  beyond  the  mere-t 
guess  or  conjecture.  New  York,  etc.,  Co. 
v.  Fraser,  130  U.  S.  611,  32  L.  Ed.  1031. 
See  the  title  LANDLORD  AND  TEN- 
ANT. 

10.  Value  of  services  of  negotiators. — 
Forsyth  v.  Doolittle,  120  U.  S.  73,  74.  30 
L.    Ed.    586. 

11.  Binding  effect  on  jury  of  estimates 
of  witnesses. — In  Forsyth  v.  Doolittle.  120 
U.  S.  73,  30  L.  Ed.  586,  which  was  an 
action  to  recover  compensation  for  serv- 
ices rendered  by  plaintiffs  in  effecting  the 
sale  of  certain  lands  in  Indiana,  and  in 
various  legal  proceedings  concerning  the 
title,  the  following  instruction  to  the  jury 
was  held  to  be  correct:  "You  are  not 
bound  by  the  estimate  which  these  wit- 
nesses have  put  upon  these  services.  They 
are  proper  to  be  considered  by  you,  as 
part  of  the  proof  bearing  upon  the  qu  • 
tion  of  value,  as  the  testimony  of  men 
experienced  in  such  matters,  and  whose 
judgment  may  aid  yours.  But  it  is  your 
duty,  after  all,  to  settle  and  determine 
this  question  of  value  from  all  the  testi- 
mony in  the  case,  and  to  award  to  the 
plaintiffs  such  amount,  by  your  verdict, 
as  the  proof  satisfies  you  is  a  reasonable 
compensation  for  the  services  which,  from 
the  proof,  you  find  plaintiff  rendered,  after 
deducting  the  amount  the  plaintiffs  have 
alreadv  received  for  such  services."  Ap- 
proved in  The  Conqueror,  166  U.  S.  110, 
131.    4  1     L.     Ed.    937. 

12.  Value  of  services  in  effecting  sales 
of   land.— Forsyth    v.    Doolittle,    120   U.    S. 

:o    L.    Ed.    586. 
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knowledge  on  the  subject.13     Thus,  in  respect  to  the  value  of  land  taken  under, 
eminent  domain  proceedings  the  opinions  of  witnesses  familiar  with  the  territory 
and    its   surroundings   are   competent.      At  best,   evidence  of   value   is   largely   a 
matter  of  opinion,  especially  as  to  real  estate.14 

b.  Requisite  Knozvledge  of  Witness.— It  is  difficult  to  lay  down  any  exact 
rule  in  respect  to  the  amount  of  knowledge  a  witness  must  possess  before  he 
will  be  permitted  to  testify  to  value;  and  the  determination  of  this  matter  rests 
largely  in  the  discretion  of  the  trial  judge.15  Although  witnesses  called  to  tes- 
tify as  to  the  value  of  land  do  not  claim  to  be  familiar  with  sales  of  other  prop- 
erty  in  the  immediate  vicinity,  yet  they  are  competent  to  testify,  because  th< 
possession  of  that  means  of  knowledge  is  not  essential.10  After  a  witness  ha-. 
testified  that  he  knows  the  property  and  its  value,  he  may  be  called  upon  to  state 
such  value.  The  means  and  extent  of  his  information,  and  therefore  the  worth 
of  his  opinion,  may  be  developed  at  length  on  cross-examination.  And  it  is  fully 
open  to  the  adverse  party,  if  not  satisfied  with  the  values  thus  given,  to  call  wit- 
nesses in  the  extent  of  whose  knowledge  and  the  weight  of  whose  opinion  he  has 
confidence.17 

c.  Conclusiveness  of  Opinions  on  Jury. — Testimony  as  to  value  may  be  prop- 
erly received  from  the  mouths  of  witnesses,  who  are  duly  qualified  to  testify  in 
relation  to  the  subject  of  inquiry,  although  the  jury,  even  if  such  testimony  be 
uncontradicted,   may   exercise   their   independent   judgment.18 

F.  Title,  Ownership  and  Possession — 1.  In  General.19 — Possession  alone 
is  prima  facie  evidence  of  title  to  or  ownership  of  both  realty,20  and  personalty, 


13.  Opinion  evidence  admitted  to  show 
value. — Montana  R.  Co.  v.  Warren,  137 
V.  S.  34S,  353,  34  L.  Ed.  681.  See  the 
title  EXPERT  AND  OPINION  EVI- 
DENCE. 

True,  in  large  cities,  where  articles  of 
personal  property  are  subject  to  frequent 
sales,  and  where  market  quotations  are 
daily  published,  the  value  of  such  personal 
property  can  ordinarily  be  determined 
with  accuracy;  but  even  there,  where  real 
estate  in  lots  is  frequently  sold,  where 
prices  are  generally  known,  where  the 
possibility  of  rental  and  other  circum- 
stances affecting  values  are  readily  as- 
certainable, common  experience  discloses 
that  witnesses  the  most  competent  often 
widely  differ  as  to  the  value  of  any  par- 
ticular lot;  and  there  is  no  fixed  or  cer- 
tain standard  by  which  the  real  value  can 
be  ascertained.  The  jury  is  compelled  to 
reach  its  conclusion  by  comparison  of  va- 
rious estimates.  Montana  R.  Co.  v.  War- 
ren.  137   U.   S.   348,  353,   34   L.    Ed.   681. 

Much  more  so  is  this  true  when  the 
effort  is  to  ascertain  the  value  of  real  es- 
tate in  the  country,  where  sales  are  few, 
and  where  the  elements  which  enter  into 
and  determine  the  value  are  so  varied  in 
character.  And  this  uncertainty  increases 
as  we  go  out  into  the  newer  portions  of 
"in  land,  where  settlements  are  recent 
and  values  formative  and  speculative. 
Here,  as  elsewhere,  we  are  driven  to 
ask  the  opinion  of  those  having  superior 
knowledge  in  respect  thereto.  Montana 
R.  Co.  v.  Warren,  137  U.  S.  348,  353,  34 
1.    Ed.  681. 

14.  Value  of  land  taken  in  eminent  do- 
main proceedings. — Montana  R.  Co.  v. 
Warren,  137  U.  S.  348,  353,  34  L.  Ed.  681. 


See  the  title  EMINENT  DOMAIN,  ante, 
p.    746. 

15.  Amount  of  knowledge  required  of 
witness  testifying  as  to  value. — Stillwell, 
etc.,  Mfg.  Co.  v.  Phelps,  130  U.  S.  520,  32 
L.  Ed.  1035;  Montana  R.  Co.  v.  Warren, 
137  U.   S.   348,  353,   34   L-   Ed.   681. 

16.  Montana  R.  Co.  v.  Warren,  137  U. 
S.  348,  34  L.  Ed.  681. 

It  has  often  been  held  that  farmers  liv- 
ing in  the  vicinity  of  a  farm  whose  value 
is  in  question,  may  testify  as  to  its  value 
although  no  sales  have  been  made  to  their 
knowledge  of  that  or  similar  property. 
Indeed,  if  the  rule  were  as  stringent  as 
contended,  no  value  could  he  established 
in  a  community  until  there  had  been  sales 
of  the  property  in  question,  or  similar 
property.  Montana  R.  Co.  v.  Warren,  137 
U.   S.  348,  354,  34   L.   Ed.  6S1. 

The  value  of  a  mining  claim  which  is 
only  a  "prospect,"  taken  .by  a  railroad  com- 
pany under  a  power  of  eminent  domain 
may  be  proved  by  the  opinions  of  wit- 
nesses familiar  with  the  territory  and  its 
surroundings,  although  some  of  the  wit- 
nesses did  not  claim  to  be  familiar  with 
sales  of  other  property  in  the  immediate 
vicinity.  The  possession  of  that  means 
of  knowledge  is  not  essential.  Montana 
R.  Co.  v.  Warren,  137  U.  S.  348,  34  L.  Ed. 
681. 

17.  Montana  R.  Co.  v.  Warren,  137  U. 
S.    348.    354,   34   L-    Ed.    681. 

18.  Conclusiveness  of  opinion  evidence 
to  show  value. — The  Conqueror,  166  U. 
S.    iKi.  131.  41    L.  Ed.  937. 

19.  See,  trenerallv.  the  title  PRH- 
Sl'MI'TIONS  AND  BURDEN  OE 
PROOF. 

20.  Possession  as  evidence  of  title  to 
realty.— Stcbbins  v.   Duncan,   108  U.  S.  32, 
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such  as  the  possession  of  certificates  issued  by  the  treasury  department,21  °-ood% 
and  chattels,22  promissory  notes,2-3  or  other  written  instruments.24  The  receipt 
of  rent  is  also  prima  facie  evidence  of  title.25  But  "property  interest"  and 
"ownership"   are   not    interchangeable   terms   and    should    not   be   confused.26 


17,  27  L.  Ed.  640;  Haws  v.  Victoria  Cop- 
per Min.  Co.,  160  U.  S.  303,  40  L-  Ed.  436. 
See.   also,   the   title   PUBLIC   LANDS. 

"It  is  to  be  presumed  that  possession 
followed  the  title  until  the  dispossession 
by  the  defendant  took  place.  Lazarus  v. 
Phelps,  156  U.  S.  202.  204,  205,  39  L.  Ed. 
397.  See  Bradshaw  v.  Ashley,  180  U.  S. 
59,  62,  66,  45  L  Ed.  423."  Chesapeake 
Beach  R.  Co.  v.  Washington,  etc.,  R.  Co., 
199  U.  S.  247,  250,  50  L   Ed.   175. 

In  actions  of  ejectment,  or  trespass 
quare  clausum  fregit,  possession  by  the 
plaintiff  at  the  time  of  eviction  has  always 
been  held  prima  facie  evidence  of  the  legal 
title,  and  as  against  a  mere  trespasser  it 
is  sufficient.  2  Greenl.  Evid.,  §  311.  Camp- 
bell v.  Rankin.  99  U.  S.  261,  262,  25  L.  Ed. 
435;  Burt  v.  Panjaud,  99  U.  S.  180,  25  L. 
Ed.  451. 

"In  ejectment,  or  trespass  quare  clausum 
fregit,  actual  possession  of  the  land  by  the 
plaintiff,  or  his  receipt  of  rent  therefor 
prior  to  his  eviction,  is  prima  facie  evi- 
dence of  title,  on  which  he  can  recover 
against  a  mere  trespasser.  The  same  prin- 
ciple was  enforced  in  Campbell  v.  Rankin, 
99  U.  S.  261,  262,  25  L.  Ed.  435,  and  appli- 
cation of  it  to  various  conditions  of 
fact  is  shown  in  Atherton  v.  Fowler,  96 
U.  S.  513,  24  L.  Ed.  732;  Belk  v.  Meagher, 
104  U.  S.  279,  287,  26  L.  Ed.  735;  Glacier 
Mountain  Silver  Min.  Co.  v.  Willis,  127 
U.  S.  471,  481.  32  L  Ed.  172."  Haws  v. 
Victoria  Copper  Min.  Co.,  160  U.  S.  303, 
317.    40    L.    Ed.    436. 

Where  A.  was  the  real  landlord  of  the 
premises  in  controversy  in  an  ejectment, 
and  employed  counsel  to  defend  the  suit, 
but  was  not  a  party  defendant  on  the 
record,  the  record  of  the  recovery  in  the 
ejectment,  when  offered  in  evidence  in  an 
action,  of  trespass  for  mesne  profits 
against  B.,  is  not  conclusive  evidence  of 
title  in  the  plaintiffs;  but  is  prima  facie 
evidence  thereof,  and  is  evidence  of  the 
plaintiffs  possession;  but  B.  may  contro- 
vert the  title  of  the  plaintiffs;  as  to  third 
persons,  strangers  to  the  suit,  the  record 
is  evidence  to  show  possession  of  the 
property  in  the  plaintiffs.  Chirac  v. 
Reinecker,   2    Pet.    613,   7   L.    Ed.   538. 

21.  The  possession  of  certificates  issued 
by  the  treasury  department  with  a  blank 
indorsement  is  prima  facie  evidence  of 
ownership.  Baldwin  v.  Elv,  9  How.  580, 
13  L  Ed.  266,  cited  in  Combs  v.  Hodge,  21 
How.  397.  407.   16   L   Ed.   115. 

22.  Where  A.  had  levied  on  certain  goods 
as  owned  by  B.,  which  C.  claimed,  the  al- 
legation of  A.  being  that  there  had  been 
collusion  between  B.  and  C,  and  that  C. 
was  a  mere  instrument  af  B.,  held  on  a 
suit  bv  C.  against  A.  for  damages,  that 
in     intimate     personal     and     business     re- 


lation between  B.  and  C.  having  been 
shown,  it  was  error  to  instruct  the  jury 
that  it  was  immaterial  as  to  the  owner- 
ship of  the  goods  how  C.  acquired  his 
means,  or  whether  his  exhibit  of  them 
was  correct  or  not.  Rea  v.  Missouri,  17 
Wall.    532,    21    L    Ed.    707. 

23.  The  mere  possession  of  a  prom- 
issory note,  by  an  indorsee,  who  had  in- 
dorsed it  to  another,  is  not  sufficient  evi- 
dence of  his  right  of  action  against  his 
indorser,  without  a  reassignment  or  re- 
ceipt from  the  last  indorsee.  Welch  v. 
Lindo,  7  Cranch  159,  3  L.  Ed.  301. 

24.  Ownership  of  written  instruments. — 
Possession,  even  without  explanation,  is 
prima  facie  evidence  that  the  holder  is 
the  proper  owner  or  lawful  possessor  of 
the  instrument;  and  the  settled  rule  is, 
that  nothing  short  of  fraud — not  even 
gross  negligence — is  sufficient  to  over- 
come the  presumption  and  invalidate  the 
title  of  the  holder,  as  inferred  from  his 
actual  custody  of  the  instrument.  Good- 
man v.  Simonds,  20  How.  343,  367,  15  L. 
Ed.  934;  Commissioners  v.  Clark,  94  U 
S.   278,   285,   24   L    Ed.    59. 

25.  Receipt  of  rent  as  evidence  of  title. — 
It  will  be  found  laid  down  by  Mr.  Green- 
leaf  in  2  Greenl.  Evid.,  §  311,  that  either 
actual  possession  of  the  premises  or  re- 
ceipt of  rent  is  prima  facie  evidence  of 
title  in  fee;  also  §§  618,  618a.  Burt  v. 
Panjaud,  99   U.   S.   180,   182,   25   L    Ed.   451. 

In  ejectment,  or  trespass  quare  clausum 
fregit,  actual  possession  of  the  land  by 
the  plaintiff,  or  his  receipt  of  rent  there- 
for, prior  to  his  eviction,  is  prima  facie 
evidence  of  title,  on  which  he  can  recover 
against  a  mere  trespasser.  Burt  v.  Pan- 
jaud, 99   U.    S.    ISO.  25   L   Ed.   451. 

26.  "Property  interest"  and  "ownership" 
distinguished. — The  court  said:  "The  pos- 
session of  the  goods  by  Haves,  the  same 
having  been  bought  and  shipped  solely 
in  his  name,  throws  upon  the  defendant 
the  burden  of  proving  that  Fuller  had  a 
property  interest  therein,  or  was  part 
owner  thereof."  Whilst  this  may  have  been 
strictly  true  in  a  sense  in  which  it  might 
be  understood  by  an  educated  lawyer,  it 
did  not  express  the  whole  truth  in  a  form 
likely  to  be  understood  by  the  jury  in  such 
a  complicated  case  as  the  one  before  them. 
"Property  interest"  and  "ownership"  are 
words  of  precise  letral  signification,  and 
the  jury  might  readily  conclude  that  an 
interest  or  trust  in  the  goods  by  which 
Fuller  was  to  receive  or  to  participate  in 
the  profits,  was  not  such  propertv  or 
ownership.  And  yet  such  an  interest  or 
trust  would  have  been  sufficient  to  sus- 
tain the  charge  made  by  the  defendants, 
and  to  entitle  them  to  a  verdict.  Rea  v. 
Missouri,  17  Wall.  532,  543,  21  L.   Ed.  707. 
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2.  Rebuttal  of  Presumption. — But  since  possession  is  merely  prima  facie 
evidence  of  title  or  ownership,  it  may  be  rebutted  by  proof  showing  the  con- 
trary.27 

G.  Motive  and  Intent.— In  General.28 — Where  the  reason  for  doing  an 
act  is  material  it  should  be  admitted  to  go  along  with  the  fact,  so  that  the  laiter 
may  not  have  a  greater  effect  on  one  side  or  the  other  than  it  ought  to  have.29 

How  Shown. — A  man's  state  of  mind  or  feeling  can  only  be  manifested  to 
others  by  countenance,  attitude  or  gesture,  or  by  sounds  or  words,  spoken  or 
written.30  The  nature  of  the  fact  to  be  proved  is  the  same,  and  evidence  of  its 
proper  tokens  is  equally  competent  to  prove  it,  whether  expressed  by  aspect  or 
conduct,  by  voice  or  pen.31 

A  party's  declarations,  whether  oral  or  by  letter,  are  competent  evidence  of 
his  intention.32  The  existence  of  a  particular  intention  in  a  certain  person  at  a 
certain  time  being  a  material  fact  to  be  proved,  evidence  that  he  expressed  that 
intention  at  that  time  is  as  direct  evidence  of  the  fact,  as  his  own  testimony 
that  he  then  had  that  intention,  would  be.33  After  his  death,  there  can  hardly 
be  any  other  way  of  proving  it ;  and  while  he  is  still  alive,  his  own  memory  of 
his  state  of  mind  at  a  former  time  is  no  more  likely  to  be  clear  and  true  than  a 
bystander's  recollection  of  what  he  then  said,  and  is  less  trustworthy  than  letters 
written  by  him  at  the  very  time  and  under  circumstances  precluding  a  suspicion 
of  misrepresentation.34  But  when  the  intention  to  be  proved  is  important  only  as 
qualifying  an  act,  its  connection  with  that  act  must  be  shown,  in  order  to  warrant 
the  admission  of  declarations  of  the  intention.35 

Circumstantial  evidence  is  often  the  only  evidence  that  can  be  adduced  to 


27.  Rebuttal  of  presumption  that  title 
follows  possession. — Northern  Pac.  R.  Co. 
v.   Lewis,  162  U.   S.   366,   40   L.   Ed.   1002. 

Possession  of  a  negotiable  instrument 
payable  to  bearer  or  indorsed  in  blank  is 
prima  facie  evidence  that  the  holder  is 
the  proper  owner  and  lawful  possessor 
of  the  same;  but  if  the  defendant  prove 
that  the  instrument  was  fraudulent  in  its 
inception,  or  that  it  had  been  lost  or  stolen 
before  he  became  the  holder,  the  burden 
of  proof  is  changed,  and  the  onus  is  cast 
upon  the  plaintiff  to  prove  that  he  gave 
value  for  it  when  he  became  the  bolder. 
Collins  7-.  Gilbert,  94  U.  S.  753,  24  L.  Ed. 
170;  Lilienthal's  Tobacco  v.  United  States, 
97  U.   S.   237,  266,  24   L.    Ed.   901. 

28.  See,  generally,  the  titles  CRIM- 
INAL LAW;  ante,  p.  43;  FRAUD  AND 
DECEIT.  See,  also,  the  titles  treating 
the  various  specific  offenses,  and  the  other 
particular    titles    throughout    this    series. 

29.  Admissibility  of  motives  and  inten- 
tion.—1  lank  v.  Kennedy,  17  Wall.  19.  21 
L.    Ed.  551. 

Resignation  of  officers. — Where  to  a 
petition  for  a  mandamus  to  compel  A., 
the  clerk  of  a  township,  to  whom  had 
been  delivered  a  certified  copy  of  a  judg- 
ment recovered  against  it,  to  certify  the 
judgment  to  the  supervisor  in  order  that 
the  amount  thereof  might  be  placed  upon 
the  tax  roll,  the  clerk  makes  the  answer, 
among  other  things,  that  lie  had  resigned 
his  office  before  the  copy  was  served 
upon  him.  the  petitioner  may  show  the 
raoi  d    intent    with    which   the    super- 

visor  and   clerk   attempted    to   resign,    with 
a   view    to   -how   that   it    was  done   for   the 


purpose  of  defrauding  the  petitioner,  and 
avoiding  to  do  those  acts  which  were  nec- 
essary to  the  collection  of  the  judgment. 
Thompson  v.  United  States,  103  U.  S.  480, 
26    L.   Ed.   521. 

30.  How  state  of  mind  and  feelings 
shown. — Mutual  Life  Ins.  Co.  v.  Hillmon, 
145    U.    S.   285,   295,   36    L.    Ed.   707. 

31.  Mutual  Life  Ins.  Co.  v.  Hillmon,  145 
U.  S.  285,  295,  36  L.   Ed.  707. 

32.  Declarations  as  evidence  of  inten- 
tion.— But  whenever  the  intention  is  of 
itself  a  distinct  and  material  fact  in  a 
chain  of  circumstances,  it  may  be  proved 
by  contemporaneous  oral  or  written  dec- 
larations of  the  party.  Mutual  Life  Ins. 
Co.  v.  Hillmon,  145  U.  S.  285,  295,  36  L- 
Ed.    707. 

Where  the  fact  in  issue  in  an  action 
on  a  policy  of  life  insurance  is  the  iden- 
tity of  a  body  found  and  claimed  to  be 
that  of  the  assured,  and  it  is  sought  to 
prove  his  intention  at  or  about  the  time 
that  the  body  was  found  that  the  assured 
had  the  intention  of  going  to  the  place 
where  it  was  found,  letters  from  him  to 
his  family  and  his  betrothed  are  compe- 
tent evidence  of  such  intention.  Mutual 
Life  Ins.  Co.  v.  Hillmon,  145  U.  S.  285,  36 
L.  Ed.  707,  distinguishing  Nicholls  v. 
Webb,  8  Wheat.  326,  5  L.  Ed.  628.  See 
the  title  DECLARATIONS  AND  AD- 
MISSIONS, ante.  p.  2  1  I. 

33.  Mutual  Life  Ins.  Co.  v.  Hillmon, 
145  U.  S.  285,  295,  36  L.  Ed.  707. 

34.  Mutual  Life  Ins.  Co.  v.  Hillmon. 
14:.    I*.    S.    285,    295,    36    L.    Ed.    701 

35.  Mutual  Life  Ins.  Co.  v.  Hillmon. 
145   U.  S.  2S5,  295,  3G    L.   Ed.  707. 
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show  intention,  and  is  clearly  admissible.36  Indeed,  it  is  by  acts  that  the  inten- 
tion of  men,  in  the  absence  of  positive  declarations,  can  best  be  discovered.37 

H.  Financial  Condition  of  Parties — 1.  In  Criminal  Cases. — Though  the 
financial  standing  of  the  accused  is  generally  immaterial,  and  evidence  thereof 
is  inadmissible  in  criminal  cases,38  yet  where  it  is  material  it  may  be  shown;  but 
this  cannot  be  done  by  introducing  evidence  as  to  his  commercial  rating.39 

2.  In  Civil  Cases. — In  actions  for  damages,  where  the  plaintiff  is  entitled 
to  nothing  more  than  compensation,  procf  of  his  financial  condition  is  generally 
inadmissible.40  But  where  exemplary  damages  may  be  awarded  the  plaintiff, 
the  general  rule  is  that  the  defendant's  wealth  and  its  pecuniary  capacity  to  pay 
a  judgment  if  rendered,  is  admissible.41  Though  even  where  exemplary  dam- 
ages may  be  awarded,  in  a  joint  action  against  several  defendants,  the  pecuniary 
ability  of  one  should  not  be  considered  by  the  jury  in  determining  the  damages 
to  be  assessed  jointly.42 


36.  Loans. — Where  the  loan  is  not  an 
ordinai;\-  business  transaction;  where  the 
compensation  paid  for  the  loan  is  exces- 
sive, so  excessive  as  to  be  suspicious; 
where  the  purpose  on  the  part  of  the 
borrower  is  the  accomplishment  of  an 
act  not  merely  malum  prohibitum  but 
malum  in  se,  an  act  criminal  by  statute 
and  criminal  in  itself;  and  where  there 
are  surrounding  circumstances,  trivial,  it 
may  be,  separately  considered,  and  the  tes- 
timony in  respect  thereto  contradictory, 
but  the  tendency  of  which  is  to  charge 
the  lender  with  knowledge  of  the  wrong- 
ful purpose  of  the  borrower,  although 
there  may  be  no  direct  and  positive  evi- 
dence of  guilty  knowledge;  a  jury  may  be 
justified  in  holding  that  the  loan  was 
made  with  intent  to  consummate  the 
wrong,  and  that  the  lender  must  share 
in  the  responsibility  for  the  result  of  the 
wrong  contemplated  and  accomplished, 
and  which,  knowingly,  he  assisted  in  ac- 
complishing. Russell  v.  Post.  138  U.  S. 
125,   430,   34   L.   Ed.   1009. 

37.  Craig  v.  Radford,  3  Wheat.  594, 
:>99,   4   L.   Ed.   467. 

38.  Financial  standing  of  parties  in 
criminal  cases. — 2  Bish.  N.  Crim.  Proc, 
§  748. 

39.  Commercial  rating. — Upon  the 
trial  of  an  indictment  charging  the  pres- 
ident of  a  national  bank  with  criminally 
misapplying  the  moneys.  funds  and 
credits  of  the  bank  with  intent  to  convert 
them  to  his  own  use,  and  to  injure  and 
defraud  the  bank,  although  the  cashier  of 
the  bank  at  the  time  of  the  alleged 
criminal  misapplication  of  its  funds 
has  fully  testified  on  behalf  of  the  ac- 
cused as  to  the  financial  condition  and 
standing,  it  is  no  error  to  refuse  to  allow 
the  cashier  to  testify  as  to  what  accused's 
commercial  rating  was  at  that  time,  be- 
cause his  commercial  rating  was  not  rel- 
evant. Agnew  v.  United  States,  165  U. 
S.    36,    41    L.    Ed.    624. 

Present  or  future  cemmercial  rating. — 
It  is  not  error  on  the  trial  of  a  president 
of  a  national  bank  for  misapplication  of 
funds  to  refuse  to  allow  the  cashier  of 
the  bank  to  state  whether  he  knew  the 
president's   commercial   rating  at   the  time 


of  the  alleged  misapplication;  the  point 
of  inquiry  being  the  president'?,  actual 
financial  condition  or  standing  at  the  time 
of  the  alleged  misapplication.  Agnew  v. 
United  States,  165  U.  S.  36,  41  L.  Ed. 
6:24. 

Testimony  of  representative  of  com- 
mercial agency. — On  trial  of  the  president 
of  a  national  bank  for  misapplication  of 
funds,  is  is  not  error  to  refuse  to  allow 
the  representative  of  a  commercial  agency 
to  testify  as  to  what  such  agency  rated 
the  accused  at  the  rime  of  the  alleged 
misapplication,  because  the  question  is  as 
•'to  the  intent  of  the  reused,  that  is, 
whether  he  intended  to  injure  or  defraud 
the  bank  by  making  false  statements  as 
to  his  financial  standing.  And  the  opin- 
ions of  the  financial  world  ;n  regard  to 
his  condition  is  not  the  best  evidence  to 
show  this.  Agnew  v.  United  States,  165 
U.    S.    36,   41    L.    Ed.    624. 

40.  Financial  condition  not  admissible 
when  compensation  only  is  a<  lowed.- - 
In  an  action  against  a  carrier  of  passen- 
gers for  personal  injury  sustained  by  the 
alleged  negligence  of  the  defendant,  if  the 
plaintiff  is  entitled  to  compensation  and 
nothing  more  for  such  damages  as  he 
had  sustained  in  consequence  of  the  in- 
juries received,  it  is  error  to  admit  proof 
as  to  the  financial  conditions  of  the  plain- 
tiff or  as  to  the  number  and  ages  of  Ins 
children.  Though  the  admission  of  such 
evidence  will  not  constitute  reversible 
error  if  it  is  withdrawn  from  the  con- 
sideration of  the  jury  after  being  intro- 
duced. Pennsylvania  Co.  v.  Roy,  102  U. 
S.  151,  26  L.  Ed.  141.  See  the  tiile  DAM- 
AGES, ante,  p.    157. 

41.  See  the  title  EXEMPLARY  DAM- 
ACES. 

42.  In  joint  actiens  against  several  de- 
fendants.— In  a  tort  action  against  a  cor- 
poration and  several  individuals  to  re- 
cover damages,  since  a  verdict  may  be 
rendered  against  all  defendants  and  col- 
lected out  of  one,  and  he  would  have  no 
right  of  contribution,  evidence  regarding 
the  wealth  of  one  of  the  defendants  can- 
not be  admitted  as  a  foundation  for  com- 
puting or  determining  the  amount  of  ex- 
emplary   damages    against    all.      And    this 
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And  as  affecting  the  measure  of  damages  and  extent  of  loss,  in  actions 
for  personal  injuries,  it  is  competent  to  show  the  injured  party's  income,43  but 
not  the  plaintiff's  chances  of  promotion  to  a  higher  position  in  his  business  and 
of  obtaining  higher   wages.44 

IV.    Weight  and  Sufficiency. 

A.  Introductory. — The  distinction  we  will  attempt  to  make  in  regard  to  the 
measure  of  proof  is  much  the  same  as  exists  between  civil  and  criminal  cases ; 
the  distinction  may  be  characterized  as  fair  preponderance  of  evidence,  and 
full  proof. 

B.  Definitions  and  Distinctions — 1.  Definitions. — See  ante,  "Defini- 
tions," II,  A. 

a.  "Decidedly  Preponderate." — The  phrase  "decidedly  preponderate"  is  not 
technically  exact,  with  respect  to  the  weight  and  quantity  of  evidence  necessary 
and  proper  to  justify  a  verdict  in  civil  cases.45 

b.  "Moral  'Certainty." — Proof  to  a  "moral  certainty"  is  an  equivalent  phrase 
with  "beyond  a  reasonable  doubt."46 

c.  Insufficient  Evidence. — Strictly  speaking,  evidence  is  said  to  be  insufflcieni 
in  law  only  in  those  cases  where  there  is  a  total  absence  of  such  proof,  either  as 
to  its  quantity  or  kind,  as  in  the  particular  case  some  rule  of  law  requires  as 
essential  to  the  establishment  of  the  fact.  Such,  for  instance,  would  be  the  case 
where  a  fact  was  attested  by  one  witness  only,  when  the  law  required  two ;  or 
when  the  alleged  agreement  was  proven  to  be  verbal,  when  the  law  required  it 
to  be  in  writing.  In  such  cases,  a  verdict  might  be  said  to  be  against  law,  be- 
cause founded  on  insufficient  evidence.  Insufficiency  in  point  of  fact  may  exist 
in  cases  where  there  is  no  insufficiency  in  point  of  law ;  that  is,  there  may  be 
some  evidence  to  sustain  every  element  of  the  case,  competent  both  in  quantity 
and  quality  in  law  to  sustain  it.  and  yet  it  may  be  met  by  countervailing  proof  so 
potent  as  to  leave  no  reasonable  doubt  of  the  opposing  conclusion.47 

2.  Distinction  between  Civil  and  Criminal  Cases. — Text  writers  of  the 
highest  authority  state  that  there  is  a  distinction  between  civil  and  criminal 
cases  in  respect  to  the  degree  or  quantum  of  evidence  necessary  to  justify  the 
jury  in  finding  their  verdict.  In  civil  cases  their  duty  is  to  weigh  the  evidence 
carefully,  and  to  find  for  the  party  in  whose  favor  it  preponderates :  but  in  crim- 
inal trials  the  party  accused  is  entitled  to  the  legal  presumption  in  favor  of  in- 
nocence, which,  in  doubtful  cases,  is  always  sufficient  to  turn  the  scale  in  his 
favor.48 


error  is  not  cured  by  an  instruction  that. 
under  the  evidence,  no  punitive  damages 
are  recoverable  against  either  defendant, 
where  on  the  admission  of  such  evidence 
it  was  not  expressly  limited  to  questions 
nf  punitive  damages,  and  is  not  withdrawn 
from  the  jury  by  such  instruction.  Wash- 
i"?ton  Gas  Light  Co.  v.  Lansden.  172  U. 
S.  534,  43  L.  Ed.  543. 

43.  Income  of  deceased. — In  an  action 
brought  by  an  executor  of  a  deceased  per- 
son to  recover  damages  for  wrongful 
death,  evidence  as  to  the  income  of  the 
deceased  previous  to  his  death  may  be 
shown.  Louisville,  etc.,  R.  Co.  v.  Clarke, 
1  52  U.  S.  230,  38  L.  Ed.  422.  See,  generally, 
<he  title   DAMAGES,  ante,  p.  157. 

44.  Chances  of  promotion  too  remote. — 
Richmond,  etc.,   F.   Co.  v.  Elliott,  149  U. 

(66,  ::T  L.  Ed.  728,  cited  in  Boston,  etc., 
R.  Co.  7'.  O'Reilly,  158  U.  S.  334.  336,  30 
1.    Ed.   ionr, 

45.  Meaning  of  "decidedly  preponder- 
ate."- Aetna  Life  Tns.  Co.  v.  Ward,  140 
i'    S.  :<~>.  90,  :;:,  ]..  Ed.  371. 


46.  Proof  to  moral  certainty  equivalent 
to  procf  beyond  reasonable  doubt. — Fi- 
delity Mut.  Life  Ass'n  v.  Mettler,  185  U. 
S.    308,   317,   46   L.    Ed.   922. 

47.  When  is  evidence  insufficient? — 
Metropolitan  R.  Co.  v.  Moore,  121  U.  S. 
558,   569,  30   L.   Ed.   1022. 

48.  Distinction  between  civil  and  crim- 
inal cases.— 3  Greenl.  Evid.  (8th  Ed.),  §29; 
1  Taylor,  Evid.  (6th  Ed.)  372;  Lilienthal's 
Tobacco  v.  United  States,  97  U.  S.  237, 
266,    24    I..    Ed.    901. 

"In  civil  cases  it  is  sufficient  if  the  evi- 
dence on  the  whole  agrees  with  and  sup- 
ports the  hypothesis  that  it  is  adduced 
to  prove,  but  in  criminal  cases  it  must 
exclude  every  other  hypothesis  but  that 
of  the  guilt  of  the  party.  It  has  been 
held  in  some  eases  that  when  a  criminal 
aet  is  .-'lle'red  the  rule  nf  reasonable  doubt 
i-  applicable  in  establishing  that  act. 
*  *  *  1  Greenleaf,  Ev.  (15th  Ed.),  § 
L3a,  note."  Fidelitv  Mut.  Life  Ass'n  v. 
Mettler,  185  U.  S.  308.  317.  46  L.  Ed.  922. 
Sec  the  title   REASONABLE  DOUBT. 
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C.  A  Mere  Suspicion. — A  court  of  equity  will  not  act  upon  mere  suspi- 
cion,49 or  uncertain  conjectures."'"  Nor  can  a  person's  insolvency  be  proven  by 
merely  exciting  a  suspicion  as  to  it.51 

D.  Preponderance  of  Evidence— 1.  In  General.— In  civil  cases  the  duty 
of  the  jury  is  to  weigh  the  evidence  carefully,  and  to  find  for  the  party  in  whose 
favor  it  preponderates.32 

2.  Proof  of  Death. — Thus,  in  actions  on  policies  of  life  and  accident  in- 
surance, it  has  been  held  that  when  the  defense  of  death  by  suicide,5-  or  by  an 
excessive  use  of  alcoholic  liquors,54  is  set  up  by  the  defendant  company  to  exempt 
it  from  liability  on  the  policy,  such  defense  must  be  established  by  a"  preponder- 
ance of  testimony.  It  is  likewise  sufficient  if  the  death  of  the  assured  is  proven 
by  a  preponderance  of  evidence;55  it  is  not  necessary  that  it  should  be  proven 
beyond  a  reasonable  doubt,  as  in  criminal  cases.56 

3.  Proof  of  Notice.— Proof  of  notice  that  will  make  a  subsequent  purchaser 


49.  Mere  suspicion  of  fraud  not 
enough  to  warrant  findings  of  fraud. — 
Gregg  v.  Sayre,  8  Pet.  244,  8  L.  Ed.  932; 
Clarke  v.  White,  12  Pet.  178,  196,  9  L.  Ed. 
1046. 

A  suspicion  of  the  want  of  good  faith 
is  not  sufficient  to  justify  a  decree  setting 
aside,  upon  the  ground  of  fraud,  a  com- 
promise made  as  far  back  as  1873;  espe- 
cially, when  the  party  to  be  affected  by 
such  a  decree  has  become  incapable,  from 
impairment  of  intellect,  to  present  his  side 
of  the  question.  Hoffman  v.  Overbey,  137 
U.  S.  465,  472,  34  L.   Ed.  754. 

Relative  weight  cf  suspicion  and  pos- 
itive testimony. — Although  mere  suspi- 
cion, not  resting  upon  strong  circum- 
stances, unexplained,  should  not  be  per- 
mitted to  outweigh  positive  testimony,  in 
giving  effect  to  a  penal  statute;  yet  it  can- 
not be  regarded  as  an  oppressive  rule,  to 
require  of  a  party  who  has  violated  it,  to 
make  out  the  vis  major  under  which  he 
shelters  himself,  so  as  to  leave  no  reason- 
able doubt  of  his  innocence;  and  if,  in  the 
course  of  such  vindication,  he  shall  pass 
in  silence,  or  leave  unexplained,  circum- 
stances which  militates  strongly  against 
the  integrity  of  the  transaction,  he  cannot 
complain,  if  the  court  shall  lay  hold  of 
those  circumstances  as  reason  for  adjudg- 
ing him  in  delicto.  The  Struggle,  9 
Cranch   71,  74,   3    L.    Ed.   660. 

50.  Uncertain  conjectures. — Farley  v. 
Hill,  150  U.   S.   572,  37  L.   Ed.   1186. _ 

51.  Proof  of  insolvency  by  suspicion. — 
That  a  debtor  has  borrowed  money;  that 
he  had  to  renew  his  note;  that  he  over- 
drew his  account:  that  he  was  addicted 
to  some  incorrect  habits;  that  he  was 
somewhat  reckless  in  his  manner  of  doing 
business;  and  that  he  seemed  to  be 
pressed  for  money,  are  sufficient  merely  to 
excite  suspicion  of  the  debtor's  insol- 
vency,  but  fall  short  of  establishing  actual 
insolvency.  Grant  v.  National  Bank,  97 
U.    S.    80,"24    L.    Ed.    071. 

52.  Preponderance  of  evidence  suffi- 
cient in  civil  cases. — 3  Greenl.  Evid.  (8th 
Ed).  §  29;  1  Taylor,  Evid.  ffith  Ed.)  372: 
Lilienthal's  Tobacco  v.  United  States.  07 
I'    S.  237,  266,  24    I..    Ed.  001. 


53.     Proof  of  death  by  suicide It   has 

frequently  been  held  in  actions  on  poli- 
cies of  life  and  accident  insurance  that 
the  presumption  is  against  self-destruction 
or  suicide,  because  it  is  contrary  to  the 
general  conduct  of  mankind,  and  that  pre- 
sumption must  be  overcome  by  a  prepon- 
derance of  evidence  to  the  contrary.  Trav- 
ellers' Ins.  Co.  v.  McConkey,  127  U  S 
661,    32    L.    Ed.    308. 

Where  in  an  action  on  a  policy  of  life 
insurance  containing  an  exception  in  favor 
of  the  insurer  where  the  death  of  the  in- 
sured was  brought  about  by  his  own  hand 
or  act,  the  defense  of  suicide  is  set  up  by 
the  defendant,  the  burden  is  on  the  in- 
surer to  establish  his  defense  by  a  prepon- 
derance of  evidence.  Home  Benefit  Ass'k 
v.   Sargent,  142   U.   S.   691,   35    L.   Ed.   1160. 

54.     Proof  of  death  by  use  of  alcoholics. 
— Where  in   an  action   on   a  life   insurance 
policy     the     defense     is     that     death     was 
caused    by   an    excessive    use    of    alcoholic 
liquors   by   the   insured,   it    is    no   error    to 
charge    the   jury   that    "the    weight    of   the 
testimony  must  decidedly  preponderate  on 
the   side    of   the   defendant,"   although    the 
phrase    "decidedly    preponderate"    is    not 
technically     exact,     with     respect     to     the 
weight     and     quantity     of     evidence     nec- 
essary     to      justify      a      verdict      in    civi! 
cases,     where     the     jury     were     told     also 
that   "such   evidence   need   not   be   so   con- 
vincing as  to  make  the  effect  beyond  rea- 
sonable  doubt."     The   context   shows   that 
the   court   did   not   mean   that   the   defense 
should   satisfy   the   jury   beyond   a   reason- 
able  doubt,   whereas    if  the   second   clause 
of  the  charge  stood  isolated  from  the  first 
part,  bearing  noon   the   same  subject  mat- 
ter,   there    would    be    serious    objection    to 
it.      .Etna   Life    Ins.    Co.   v.    Ward.    140   IT 
S.   76.   35    L.    Ed.   371. 

55.  Proofs  of  death. — Fidelity  Mut.  Life 
Ass'n  v.  Mettler,  L85  U.  S  308,  46  L. 
Ed.  922. 

56.  Evidence  beyond  reasonable  doubt 
not  necessary  to  prove  death. —  Fidel  it  v 
Mut.  Life  Ass'n  v.  Mettler,  185  U.  S.  308, 
46    L.    Ed.    022.      Sec.    generally,    the    title 
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a  mala  fide  purchaser  need  only  be  sufficient  to  put  a  person  on  inquiry,  and  need' 
not  be  so  strong  and  clear  as  to  fix  on  him  the  imputation  of  mala  fides.57 

4.  Proof  of  Contributory  Negligence. — The  defense  of  contributory  neg- 
ligence must  be  established  by  a  preponderance  of  evidence.58 

E.  Full  Proof  and  Expressions  Used  to  Denote  It59 — 1.  "Full  or  Clear 
Proof" — a.  Generally. — To  set  up  an  implied  trust  against  the  terms  of  a  convey- 
ance ;60  to  rescind  a  contract  for  the  purchase  of  land  on  the  ground  of  fraudulent 
representations  ;61  to  set  aside  grants  of  land  by  the  government  on  the  ground  of 
fraud  and  to  recover  back  the  property;62  to  reform  a  written  instrument  on  the 
ground  of  mistake,63  for  the  ratification  of  an  act  performed  by  one  of  several  joint 
trustees,64  and  in  action  by  a  seller  against  a  buyer  for  a  refusal  to  accept  goods 


57.      Procf    of    notice    to    purchasers. — 

Simmons  Creek  Coal  Co.  v.  Doran,  142 
U.  S.  417,  35  L.  Ed.  1062.  following  War- 
ren v.  Syme,  7  W.  Va.  474;  Fidelity  Co. 
v.  Railroad  Co.,  32  W.  Va.  244,  and  dis- 
approving Mundy  v.  Vawter,  3  Gratt.  518. 
See  the  title  VENDOR  AND  PUR- 
CHASER. 

5*.  Contributory  negligence  must  be 
established  by  a  preponderance  of  evi- 
dence. Northern  Pac.  R.  Co.  v.  Mares, 
123  U.  S.  710,  31  L.  Ed.  296;  Washington, 
etc.,  R.  Co.  v.  Harmon,  147  U.  S.  571,  37 
L.  Ed.  284.  See,  generally,  the  title  NEG- 
LIGENCE. 

In  an  action  on  a  policy  of  marine  in- 
surance, where  the  defendant  sets  up  a 
want  of  ordinary  care  as  a  defense,  such 
defense  must  be  shown  by  a  fair  prepon- 
derance of  the  proof  on  behalf  of  the  de- 
fendant. Union  Ins.  Co.  v.  Smith,  124 
U.   S.  405,  31  L.  Ed.   497. 

59.  Explanatory  note. — The  quantum 
of  proof  dealt  with  in  this  section  seems 
to  occupy  a  position  between  preponder- 
ance of  evidence  and  proof  beyond  a  rea- 
sonable doubt,  and  for  that  reason  it  is  so 
classified  in  the  analysis.  It  will  also  be 
noted  that  instead  of  treating  this  degree 
of  proof  from  the  standpoint  of  the  par- 
ticular   proceeding    or    issue,    it    is    treated 

:rom  the  standpoint  of  the  expression 
used  by  the  court.  In  the  particular  titles, 
it   will   be   found  treated  connectedly. 

60.  To  establish  an  implied  trust. — 
Clear  proof  is  required  by  a  court  of 
equity,  whenever  a  trust  in  real  estate  is 
sought  to  be  implied,  against  the  terms 
of  a  deed  of  conveyance,  by  parol  evi- 
dence of  payment  of  the  price  by  a  third 
person.  Prevost  v.  Gratz,  6  Wheat.  48 1, 
.">  I..  Ed.  311;  Hopkins  v.  Grimshaw,  165 
U.  S.  342,  352,  41  L.  Ed.  739.  See  the 
title  TRUSTS  AND  TRUSTEES. 

61.  In  a  suit  to  rescind  a  contract  for 
the  purchase  of  land  on  the  ground  of 
fraudulent  representation,  the  complain- 
ant must  show  by  clear  and  decisive  proof 
that  the  defendant  made  a  false  represen- 
tation in  regard  to  a  material  fact,  not 
actually  believed  by  the  defendant  on 
reasonable  ground  to  be  true;  that  it  was 
made  with  intent  that  it  should  be  acted 
on;  that  it  was  acted  on  by  complainant 
to  his  damage;  that  in  so  acting  on  it 
the   complainant   was   ignorant   of    its    fal- 


sity and  reasonably  believed  it  to  be  true. 
Southern  Development  Co.  v.  Silva,  125 
U.  S.  247,  31  L.  Ed.  678.  See  the  title 
RESCISSION,  CANCELLATION  AND 
REFORMATION. 

62.  Action  by  government  to  set  aside 
a  grant. — While  the  government,  like  an 
individual,  may  maintain  any  appropriate 
action  to  set  aside  its  grants  and  recover 
property  of  which  it  has  been  defrauded, 
and  while  laches  or  limitations  do  not 
of  themselves  constitute  a  distinct  defense 
as  against  it,  yet  certain  propositions  in 
respect  to  such  an  action  have  been  fully 
established.  First,  the  respect  due  to  a 
patent;  the  presumption  that  all  the  pre- 
ceding steps  required  by  law  have  been 
observed  before  its  issue;  the  immense 
importance  and  necessity  of  the  stabil- 
ity of  titles  depending  upon  these  official 
instruments  demand  that  suits  to  set  aside 
or  annul  them  should  be  sustained  only 
when  the  allegations  on  which  this  is 
attempted  are  clearly  stated,  and  fully 
sustained  by  proof.  Maxwell  Land-Grant 
Case,  121  U.  S.  325.  30  L.  Ed.  949;  Colo 
rado  Coal,  etc.,  Co.  v.  United  States,  123  U. 
S.  307,  31  L.  Ed.  182;  United  States  v. 
San  Jacinto  Tin  Co.,  125  U  S.  273,  31  L. 
Ed.  747;  United  States  v.  Des  Moines, 
Nav.,  etc.,  Co.,  142  U.  S.  510,  35  L,  Ed. 
1099;  United  States  v.  Rndd.  144  U.  S. 
154,  36  L.  Ed.  384;  United  States  v. 
American  Bell  Tel.  Co.,  167  U  S.  224,  42 
L.  Ed.  144;  United  States  v.  Stinson,  197 
U.  S.  200,  20-1,  49  L.  Ed.  724.  See  the 
title   PUBLIC  LANDS. 

63.  Reformation  of  written  instru- 
ments.— Ivinson  v.  Hutton,  98  U.  S.  79, 
83,  25  L.  Ed.  66.  See  the  title  RESCIS- 
SION. CANCELLATION  AND  REF- 
(  Hx'MATION. 

Reformation  of  insurance  policy. — 
Evidence  must  be  clear  to  obtain  relief 
in  equity  from  mistake  in  policy  of  in- 
surance. Graves  v.  Boston  Marine  Ins. 
Co..  2  Cranch  419,  2  L.  Ed.  324. 

64.  Joint  and  several  trustees — Ratifi- 
cation.— Very  clear  proof  will  be  required 
to  the  ratification  of  an  act  performed 
by  one  of  several  joint  trustees  in  behalf 
of  the  state  without  previous  authoriza- 
tion or  subsequent  dissent  of  the  other 
trustee.  Wilbur  v.  Almy,  12  Mow.  180, 
13  L.  Ed.  '.Hi  See  the  title  TRUSTS 
AXD   TRUSTEES. 
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which  he  contracted  to  purchase,05  the  measure  of  proof  required  is  variously  char- 
acterized as  "clear  proof,"  "clear  and  decisive  proofs,"  "'very  clear  proof,"  etc. 

b.  Collision  between  Vessels. — Where  two  steamers  are  approaching  each  other 
in  an  open  sea  on  a  night  when  the  lights  of  a  vessel  may  be  seen  five  miles,  the 
defense  that  one  of  the  steamers  mistook  the  other  for  a  sail  vessel  cannot  be  ad- 
mitted as  valid,  unless  it  is  established  by  full  proof.00 

c.  Surcharging  and  Falsifying  Accounts. — After  long  delay,  and  after  long  ap- 
parent acquiescence  in  the  correctness  of  a  settled  account,  the  evidence  ought  to 
lie  very  clear  that  a  mistake  was  in  fact  made,  in  order  to  justify  unravelling 
what  was  done.07 

d.  Interference  by  the  Judicial  zvith  the  Executive  Department. — An  applica- 
tion to  the  court  to  set  aside  the  action  of  one  of  the  executive  departments  of 
the  •government,  is  something  in  the  nature  of  a  suit  to  set  aside  a  judgment,  and 
as  such  is  not  to  be  sustained  by  a  mere  preponderance  of  evidence.08 

e.  Deed  or  Mortgage. — A  deed  of  lands,  absolute  in  form  with  general  war- 
ranty of  title,  and  an  agreement  by  the  vendee  to  reconvey  the  property  to  the 
vendor  or  a  third  person,  upon  his  payment  of  a  fixed  sum  within  a  specified 
time,  do  not  of  themselves  constitute  a  mortgage ;  nor  will  they  be  held  to  operate 
as  a  mortgage,  unless  it  is  clearly  shown,  either  by  parol  evidence  or  by  the  at- 
tendant circumstances,  such  as  the  condition  and  relation  of  the  parties,  or  gross 
inadequacy  of  price,  to  have  been  intended  by  the  parties  as  a  security  for  a 
loan  or  an  existing  debt.09 

2.  "Clear  and  Definite  Proof." — Actual,  not  speculative,  damages  must  be 
shown,  and  by  clear  and  definite  proof,  to  warrant  a  recovery  for  the  infringe- 
ment of  a  patent.70 

3.  "Clear  and  Convincing  Proof" — a.  Generally. — In  a  suit  to  set  aside  on 
the  ground  of  fraud  or  false  representations  a  conveyance  or  contract71  or  a 
statement  between  partners,72  or  in  a  suit  to  set  up  a  lost  instrument,73  or  to 
establish  a  trust  in  personal  property  by  parol,74  or  to  reform  a  written  instrument 


65.  In  an  action  by  a  seller  against  a 
buyer  for  the  refusal  to  accept  goods 
which  he  contracted  to  purchase,  the  bur- 
den is  on  the  plaintiff  to  show  clearly 
that  the  articles  refused  came  within  the 
terms  of  the  contract.  Union  Pac.  R.  Co. 
v.  Clopper,  131  U.  S.,  appx.  exeii,  26  L. 
Ed.   243.     See   the   title    SALES. 

66.  Collision — Steam  or  sail  vessel. — 
The  Continental,  14  Wall.  345,  361.  20  L. 
Ed.  801.  See  the  title  COLLISION,  vol. 
3,    p.   870. 

67.  Mistakes  in  a  settled  account. — 
V/illett  V.  Fisher,  18  Wall.  91,  96,  21  L. 
I'd.  804.  See  the  title  ACCOUNTS  AND 
ACCOUNTING,  vol.   1.  p.  70. 

68.  Interference  by  the  judicial  with 
the  executive  department. — Morgan  v. 
Daniels.   153   U.   S.   120,  38   L.   Ed.   657. 

69.  Sufficiency  of  evidence  to  show  ab- 
solute deed  a  mortgage. — Rowland  v. 
Llake,  97  U.  S.  624,  24  L.  Ed.  1027;  Hor- 
back  v.  Hill,  112  U.  S.  144,  28  L.  Ed. 
670;  Coyle  v.  Davis,  116  U.  S.  108.  29  L. 
Ed.  583;  Cadman  v.  Peter,  118  U.  S.  73, 
so,  30  L.  Ed.  78;  Wallace  v.  Johnstone, 
129  U.  S.  58.  64,  32  L.  Ed.  619.  See  the 
titles  DEEDS,  ante,  p.  245;  MORT- 
GAGES AND  DEEDS  OF  TRUST. 

70.  Proof  of  damages  for  infringement 
of  patent.— Rude  v.  Westcott,  130  U.  S. 
152,  167,  32  I-.  Ed.  888.  See  the  title 
PATENTS. 

71.  In  a  suit  to  set  aside  a  contract  and 
conveyances    executed    by    the    complain- 


ant upon  the  ground  that  he  was  induced 
to  enter  into  it  by  false  and  fraudulent 
representations  of  the  defendant  as  to  the 
situation  and  value  of  the  land,  the  com- 
plainant must  establish  his  case  by  a 
clear  and  convincing  proof.  If  the  evi- 
dence is  conflicting,  the  suit-  will  be  dis- 
missed. Hoyt  v.  Hanbury,  128  U.  S.  584, 
32  L.  Ed.  565.  See  the  title  RESCIS- 
SION. CANCELLATION  AND  REF- 
ORMATION. 

72.  In  a  suit  to  set  aside  a  statement 
between  partners  on  the  ground  of  fraud, 
the  proof  must  be  clear  and  convincing. 
Baker  V.  Cummings,  169  U.  S.  189,  42  L. 
Ed.   711.      See   the   title    PARTNERSHIP. 

73.  Evidence  to  establish  a  lost  deed 
must  be  clear  and  convincing.  Simmons 
Creek  Coal  Co.  v.  Doran,  142  U.  S.  417, 
35  L.  Ed.  1062.  See  the  title  LOST  IN- 
STRUMENTS  AND    RECORDS. 

74.  In  order  to  establish  a  trust  in 
personal  property  by  parol  the  evidence 
must  be  clear  and  convincing,  not  doubt- 
ful, uncertain  and  contradictory.  The  evi- 
dence must  consist  of  something  more 
than  loose  conversations  witli  third  par- 
ties. Declarations  of  a  purpose  to  create 
a  trust  not  carried  out  are  of  no  value, 
nor  are  direct  promises  to  that  effect 
unaccompanied  with  considerations  turn- 
ing them  into  contracts.  Allen  v.  With- 
row,  110  U.  S.  119,  28  I.  1'.<1.  90.  See 
the    title    TRUSTS    AND    TRUSTEES. 


1038 


EVIDENCE. 


on  the  ground  of  mistake,75  the  proof  must  be  "clear  and  convincing."  And  the 
same  quantum  of  proof  is  required  to  prove,  over  an  express  denial,  personal 
notice  of  a  tax  sale,711  to  establish  a  forfeiture,77  or  to  prove  undue  influence.78 
b.  Unusual  Conduct. — So  unlikely  is  it  that  a  party  will  enter  into  a  contract 
detrimental  to  himself,  that  any  one  who  avers. such  an  agreement  must  prove  it 
by  clear  and  convincing  testimony.7'1' 

'  c.  In  Prize  Cases. — in  like  manner,  the  evidence  of  evil  intent  must  be  clear 
and  convincing  before  a  merchant  ship  belonging  to  citizens  of  a  friendly  nation 
will  be  condemned.80 

d.  Collision  between  Vessels. — In  a  collision  suit,  where  the  fault  of  one  of 
the  vessels  is  obvious  and  inexcusable,  evidence  to  establish  the  fault  on  the  part 
of  the  other  must  be  clear  and  convincing  in  order  to  make  a  case  for  appor- 
tionment. The  burden  of  proof  is  upon  each  vessel  to  establish  fault  on  the  par: 
of  the  other. S1 

e.  Impeachment  of  Deed  or  Mortgage. — When  a  deed  or  mortgage,  regular 
in  appearance,  and  bearing  the  genuine  signature  and  duly  certified  acknowledg- 
ment of  the  grantor  or  mortgagor,  is  attacked,  the  evidence  to  impeach  it  should 
be  clear  and  convincing.82  The  acknowledgment  of  a  deed  can  only  be  impeached 
for  fraud,  and  the  evidence  of  fraud  must  be  clear  and  convincing.83 

4.  "Clear,  Unequivocal  and  Convincing  Proof." — In  suits  in  equity  to  ser 
aside,  annul  or  reform  written  instruments  for  fraud  or  mistake,  whether  the 
suit  be  between  individuals  over  an  ordinary  contract,84  or  is  brought  to  set  aside 
a  government  land  patent,85  the  degree  of  proof  required  is  denominated  as 
clear,  unequivocal,  and  convincing;  it  cannot  be  shown  upon  a  bare  preponder- 


75.  Where  a  written  instrument  is 
sought  to  be  reformed  upon  the  ground 
that  by  mistake  it  does  not  set  fourth 
the  intention  of  parties,  the  testimony 
must  be  satisfactory  and  convincing  "If 
the  proofs  are  doubtful  and  unsatisfac- 
tory, if  there  is  a  failure  to  overcome 
this  presumption  by  testimony  entirely 
plain  and  convincing  beyond  reasonable 
controversy,  the  writing  will  be  held  to 
express  correctly  the  intention  of  the  par- 
ties. A  judgment  of  the  court,  a  delib- 
erate deed  or  writing,  are  of  too  much 
solemnity  to  be  brushed  away  by  loose 
and  inconclusive  evidence."  Howland  v. 
Rlake.  97  U.  S.  624.  626,  24  L.  Ed.  1027. 
See  the  title  RESCISSION.  CANCEL- 
ATION   AND    REFORMATION. 

76.  Personal  notice  of  tax  sale  before 
time  of  redemption  expires. — The  right 
of  an  occupant  of  land,  sold  for  the  non- 
payment of  taxes  or  special  assessments, 
to  personal  notice  of  the  fact  of  sale  be- 
fore the  time  of  redemption  expires,  is 
expressly  given  by  the  constitution  of 
Illinois,  "and  is  fundamental.  And  upon 
a  direct  issue  as  to  whether  such  notice 
was  given — the  owner  testifying  that  he 
did  not  receive  notice — the  evidence 
should  be  clear  and  convincing  that  it 
was  given,  as  required  by  law,  before  the 
tax  title  is  held  to  be  paramount.  Caere 
r'  Bani,  141  U.  S.  344.  357,  35  L.  Ed.  776. 
See  the  title  TAXATION. 

77.  A  forfeiture  of  a  mining  claim  can- 
not be  established  except  upon  clear  and 
convincing  proof  of  the  failure  of  the 
former  owner  to  have  work  performed  or 
improvements  made  to  the  amount  re- 
quired by   law.     Hammer  v.   Garfield   Min  , 


etc.,  Co.,  130  U.  S.  291,  301,  32  L.  Ed. 
964.  See  the  titles  MINES  AND  MIN- 
ERALS; PENALTIES  AND  FORFEI- 
TURES. 

78.  Quantum  of  proof  to  show  undue 
influence. — Whether  the  evidence  be  di- 
rect or  circumstantial,  undue  influence  can 
only  be  proven  by  testimony  of  a  satis- 
factory and  convincing  character;  evi- 
dence tending  to  show  only  a  possibility 
or  suspicion  of  undue  influence  is  never 
sufficient  in  the  federal  courts.  Beyer  v. 
Le  Fevre,  186  U.  S.  114,  46  L-  Ed.  1080. 
See    the    title    UNDUE    INFLUENCE. 

79.  Milnor  v.  New  Tersey,  etc.,  Transp. 
Co.,  3  Wall.,  appx.,  782. 

80.  Ouantum  of  proof  in  prize  cases. — 
The  Oli'nde  Rodrigues,  174  U.  S.  510,  535, 
43    L.    Ed.    1065.      See   the   title    PRIZE. 

81.  Quantum  of  proof  of  blame  in  col- 
lision cases. — The  Victory,  16S  U.  S.  410, 
42  L.  Ed.  519.  See  the  title  COLLISION, 
vol.    3.    p.    946. 

82.  Impeachment  of  mortgage  for  undue 
influence  in  its  execution. — Insurance  Co. 
V.  Nelson,  103  U.  S.  544.  548,  26  L.  Ed. 
43fi.  See  the  titles  DEEDS,  ante,  p.  24.V, 
MORTGAGES  AND  DEEDS  OF 
TRUST. 

83.  Impeachment  of  wife's  acknowledg- 
ment.— Insurance  Co.  v.  Nelson,  103  U. 
S.   544,  549,  26  L.  Ed.  436. 

84.  Suits  between  individuals  for  rescis- 
sion, cancellation  cr  reformation. — Max- 
well Land-Grant  Case,  121  U.  S.  325,  30 
L.  Ed.  9-19:  Lalone  v.  United  States.  164 
U.   S.  255,  41    L.   Ed.  425. 

85.  Suit  to  set  aside  government  land 
patent. — Colorado  Coal,  etc.,  Co.  v.  Utv'ted 
States,   123  U.  S.  307,  31   L.  Ed.   182;  Max- 
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ance  of  evidence  which  leaves  the  issue  in  doubt.  The  same  degree  of  proof  i- 
required  in  a  suit  by  the  United  States  to  set  aside  a  patent  for  an  invention  as 
wrongfully  issued, SB  and  to  support  an  allegation  by  a  patentee  that  his  use  of  an 
invention  was  not  a  public  use,  the  contrary  having  been  clearly  established. s7  or 
where  it  is  sought  to  establish  by  parol  evidence  that  a  deed  absolute  on  its  face 
was  merely  intended  to  secure  a  debt.ss     Likewise,  an  alleged  surrender  cr  su.-,- 


well  Land-Grant  Case,  121  U.  S.  325,  30 
L.  Ed.  949;  United  States  v.  San  Jacinto 
Tin  Co.,  125  U.  S.  273,  31  L.  Ed.  747.  See 
the   title   PUBLIC    LANDS. 

"We  take  the  general  doctrine  to  be, 
that  when  in  a  court  of  equity  it  is  pro- 
posed to  set  aside,  to  annul  or  to  correct 
a  written  instrument  for  fraud  or  mistake 
in  the  execution  of  the  instrument  itself. 
the  testimony  on  which  this  is  done  must 
be  clear,  unequivocal,  and  convincing,  and 
that  it  cannot  be  done  upon  a  bare  pre- 
ponderance of  evidence  which  leaves  the 
issue  in  doubt.  If  the  proposition,  as 
thus  laid  down  in  the  cases  cited,  is  sound 
in  regard  to  the  ordinary  contracts  of 
private  individuals,  how  much  more 
should  it  be  observed  where  the  attempt 
is  to  annul  the  grants,  the  patents,  and 
other  solemn  evidences  of  title  emanating 
from  the  government  of  the  United  States 
under  its  official  seal."  Maxwell  Land- 
Grant  Case.  121  U.  S.  325,  381,  30  L.  Ed. 
949,  reaffirmed  in  United  States  v.  San 
Tacinto  Tin  Co.,  125  U.  S.  273,  300.  31 
L.  Ed.  747;  United  States  v.  American 
Bell  Tel.  Co.,  167  U.  S.  224,  240,  42  L. 
Ed.  144;  United  States  v.  Budd,  144  U. 
S.  154,  161,  36  L.  Ed.  384,  citing  Kansas 
City,  etc.,  R.  Co.  v.  Attorney  General,  118 
U.  S.  682,  30  L.  Ed.  281;  Maxwell  Land- 
Grant  Case,  121  U.  S.  325,  381,  30  L.  Ed. 
949;  Colorado  Coal,  etc..  Co.  v.  United 
States,  123  U.  S.  307,  31  L.  Ed.  182;  United 
States  v.  Des  Moines  Nav.,  etc.,  Co.,  142 
U.    S.    510,    35    L.    Ed.    1099. 

"Clear,  convincing,  unambiguous." — 
Where  in  a  suit  to  set  aside  a  patent  for 
land  there  is  testimony  furnished  by  the 
surveyor  himself  that  some  time  after 
the  patent  had  been  issued  he  accepted 
a  deed  of  a  portion  of  this  grant  as  a 
present  from  the  owners — a  tract  which 
he  subsequently  sold — it  was  held  that 
not  onlv  are  these  matters  not  "the  clear, 
convincing  and  unambiguous"  proofs  of 
fraud  required  to  set  aside  a  patent, 
but  they  are  all  combined  to  create 
nothing  more  than  a  suspicion.  They 
leave  a  doubt,  but  they  do  not  bring 
the  assurance  of  certain  wrong.  United 
States  7'.  Hancock,  133  U.  S.  193,  33  L. 
Ed.  601.  following  Colorado  Coal,  etc., 
Co.  v.  United  States,  123  U.  S.  307,  31  L. 
Ed.   182. 

PR.  In  a  suit  by  the  United  States  to  set 
?s'de  a  patent  for  an  invention  as  wrong- 
fully issued,  the  testimonv  must  be  clear, 
unequivocal  and  convincing,  as  in  suits 
to  set  aside  patents  for  land.  United 
States  v.  American  Bell  Tel.  Co..  167  U. 
S.    224.     42     L.     Ed.     144.    citing     Maxwell 


Land-Grant    Case,    121    U.    S.    325,    30    L. 
Ed.  949;  Colorado  Coa!,  etc.,  Co.  v.  l'\ 
States.   123   U.    S.    307,   31   L.    Ed.    182.     See 
the  title  PATENTS. 

"We  reiterate  what  was  said  by  Mr. 
Justice  Miller,  for  the  court,  in  the  Max- 
well Land-Grant  case,  that  a  suit  be- 
tween individuals  to  set  aside  an  instru- 
ment for  fraud  can  only  be  sustained 
when  the  testimony  in  respect  to  the 
fraud  is  clear,  unequivocal  and  con- 
vincing, and  cannot  be  done  upon  a 
bare  preponderance  of  evidence  which 
leaves  the  issue  in  doubt;  and  that  if  this 
be  the  settled  rule  in  respect  to  suits 
between  individuals  it  is  much  more  so 
when  the  government  attempts  to  set 
aside  its  solemn  patent.  And  we  may  here 
again  repeat  that  if  this  is  true  when  the 
suit  is  to  set  aside  a  patent  for  land,  which 
conveys  for  all  time  the  title,  a  fortiori 
it  must  be  true  when  the  suit  is  one  to 
set  aside  a  patent  for  an  invention  which 
only  grants  a  temporary  right."  United 
States  v.  American  Bell  Tel.  Co.,  167  U. 
S.    224.    251.    42    L.    Ed.    144. 

87.  Patents— "Public  use."— In  con- 
sidering the  evidence  as  to  the  alleged 
prior  use  for  more  than  two  years  of  an 
invention,  which,  if  established,  will  have 
the  effect  of  invalidating  the  patent,  and 
where  the  defense  is  met  only  by  the 
allegation  that  the  use  was  not  a  public 
use  in  the  sense  of  the  statute,  because 
it  was  for  the  purpose  of  perfecting  an 
incomplete  invention  by  tests  and  experi- 
ments', the  proof  on  the  part  of  the  pat- 
entee, the  period  covered  by  the  use  having 
been  clearly  established,  should  be  full, 
unequivocal,  and  convincing.  Smith,  etc., 
Mfg.  Co.  v.  Sprague,  123  U.  S.  249,  264, 
31   L.   Ed.   141.     See  the  title   PATENTS. 

88.  Proof  that  absolute  deed  is  a  mort- 
gage.— It  is  a  well-settled  rule  of  equity 
jurisprudence  that  a  deed  will  not  be  de- 
clared a  mortgage  unless  evidence  of  such 
intention  is  shown  by  clear,  unequivocal, 
and  convincing  testimonv.  Coyle  v. 
Davis.  116  U.  S.  108.  29  L..  Ed.  583,  citing 
Howland  v.  Blake,  97  U.  S.  624,  24  L.  Ed. 
1027. 

Tf  the  conveyance  is  in  fee.  with  a 
covenant  of  warranty,  and  there  is  no 
defeasance,  either  in  the  conveyance  or 
a  collateral  naner.  parol  evidence  to  show 
that  it  was  intended  to  secure  a  debt,  and 
to  operate  only  as  a  mortgage,  must  be 
clear,  unequivocal,  and  convincing,  or  the 
presumption  that  the  instrument  is  what 
it  purnorts  to  he  must  prevail.  Rowland 
7'.  Blake.  97  U.  S.  624.  24  L.  Ed.  10 
Coyle   7'.    Davis.    116   U.   S.   108,   29   L.    Ed 
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pension  of  a  power  of  government  respecting  any  matter  of  public  concern  must 
be  shown  by  clear  and  unequivocal  language. 88a 

5.  "Most  Satisfactory  and  Positive  Proof." — In  cases  so  highly  penal  as 
those  of  forfeiture  arising  under  the  revenue  laws,  the  court  ought  not  to  de- 
cide that  a  violation  of  law  has  been  committed  without  the  most  satisfactory 
and  positive  proof.  But  although  such  proof  may  generally  be  desirable,  "we 
are  not  to  shut  our  eyes  on  circumstances,  which  sometimes  carry  with  them  a 
conviction,  which  the  most  positive  testimony  will  sometimes  fail  to  produce."89 

6.  "Clear,  Distinct  and  Irresistible  Evidence." — If  a  party  seeks  to  make 
out  that  certain  words  used  in  a  contract  have  a  different  acceptation  from  their 
ordinary  sense,  either  for  the  purpose,  of  trade,  or  within  a  certain  market,  or  in 
a  particular  country,  he  must  prove  it,  not  by  calling  witnesses,  some  of  whom 
will  say  it  is  one  way  and  some  the  other,  and  then  leaving  it  to  the  jury  which 
they  believe;  but  by  clear,  distinct  and  irresistible  evidence.90 

7.  "Clear  and  Irrefragable  Evidence." — "A  party  seeking  the  rescission 
•of  a  contract,  on  the  ground  of  misrepresentations,  must  establish  the  same  by 
clear  and  irrefragable  evidence."91 

8.  "Clear  and  Satisfactory  Proof" — a.  Generally. — In  suits  for  specific 
performance,92  or  to  reform  written  instruments,93  or  to  recover  back  money 
paid,94    or    to    set    aside    and    annul    contracts,    deeds    or    other    written  instru- 


583;  Cadman  v.  Peter,  118  U.  S.  73,  80, 
30  L.  Ed.  78.  See  the  titles  DEEDS,  ante, 
p.  245;  MORTGAGES  AND  DEEDS  OF 
TRUST. 

88a.  "An  alleged  surrender  or  suspen- 
sion of  a  power  of  government  respecting 
any  matter  of  public  concern  must  be 
shown  by  clear  and  unequivocal  language, 
it  cannot  be  interferred  from  any  inhibi- 
tions upon  particular  officers,  or  special 
tribunals,  or  from  any  doubtful  or  un- 
certain expressions.  As  was  said  substan- 
tially in  the  case  of  Charles  River  Bridge 
v.  Warren  Bridge,  11  Pet.  420,  548,  when- 
ever it  is  alleged  that  a  state  has  sur- 
rendered or  suspended  its  power  of  im- 
provement and  public  accommodation  on 
an  important  line  of  travel,  along  which 
a  great  number  of  persons  must  daily 
pass,  the  community  has  a  right  to  insist 
that  its  surrender  or  suspension  shall  not 
be  admitted,  in  a  case  in  which  the  delib 
crate  purpose  of  the  state  to  make  such 
surrender  or  suspension  does  not  appear." 
"Wheeling,  etc.,  Bridge  Co.  v.  Wheeling 
Bridge,  138  U.  S.  287,  292,  293,  34  L.  Ed. 
967. 

89.  Violation  of  revenue  laws. — The 
Robert  Edwards,  6  Wheat.  187,  5  L.  Ed. 
238. 

90.  Construction  of  contracts. — De 
Witt  v.  Berry,  134  U.  S.  306,  33  L.  Ed. 
898. 

91.  Rescission  of  contracts. — Farns- 
worth  V.  Duffner,  142  U.  S.  43,  48,  35  L. 
Ed.  931.  See  the  title  RESCISSION, 
CANCELLATION  AND  REFORMA- 
TION. 

92.  Chancery  will  not  decree  specific 
performance  of  a  contract,  unless  the 
proof  is  clear  and  satisfactory,  both  as  to 
the  existence  of  the  agreemenl  and  as 
to  it-  term.  Dalzell  v.  Dueber  Watch 
Case  Mfg.  Co.,  MO  U.  S.  315,  37  L.  Ed. 
749  iin  in  to  sell  and  assign  patent 
right),    citing    Carr    v.    Duval.    11    Let.    77, 


79,  10  L.  Ed.  361:  Nickerson  v.  Nicker- 
son,  127  U.  S.  668,  32  L.  Ed.  314;  Henne- 
ssy  v.  Woolworth.  128  U.  S.  438,  32  L. 
Ed.  500.  See  the  title  SPECIFIC  PER- 
FORMANCE. 

93.  The  jurisdiction  of  equity  to  reform 
written  instruments,  where  there  is  a  mu- 
tual mistake,  or  mistake  on  one  side  and 
fraud  or  inequitable  conduct  on  the  other, 
is  undoubted;  but  to  justify  such  ref- 
ormation the  evidence  must  be  sufficiently 
cogent  to  thoroughly  satisfy  the  mind 
of  the  court.  Fishack  v.  Ball,  34  \V.  Va. 
644;  Shenandoah  Valley  Railroad  v.  Dun 
lop,  86  Va.  346,  cited  in  Simmons  Creek- 
Coal  Co.  v.  Doran,  142  U.  S.  417,  435,  35 
L.    Ed.    1062. 

Parol  proof  to  reform  written  instru- 
ments on  the  ground  of  fraud  or  mistake 
is  to  be  received  with  great  caution,  and 
where  the  mistake  is  denied,  -should  never 
be  made  the  foundation  of  a  decree,  vary- 
ing from  the  written  contract,  except  it 
be  of  the  clearest  and  most  satisfactory 
character.  Snell  v.  Insurance  Co..  98  U. 
S.  85,  25  L.  Ed.  52.  See  the  title 
RESCISSION,  CANCELLATION  AND 
REFORMATION. 

94.  Suit  to  recover  back  money  paid. — 
Tn  all  proceedings  instituted  to  recover 
moneys  or  to  set  aside  and  annul  deeds  or 
contracts  or  other  written  instruments  on 
the  ground  of  alleged  fraud  practiced  by 
a  defendant  upon  a  plaintiff,  the  rule  is  of 
long  standing  and  is  of  universal  appli- 
cation, that  the  evidence  tending  to  prove 
the  fraud  and  upon  which  to  found  a  ver- 
dict or  decree  must  be  clear  and  satis- 
factory. It  may  be  circumstantial  but  it 
must  be  per^ua^ive.  A  mere  preponder- 
ance of  evidence  which  at  the  same  time 
is  vague  or  ambiguous  is  not  sufficient  to 
warrant  a  finding  of  fraud,  and  will  not 
sustain  a  judgment  based  on  Mich  finding. 
The  rule  obtains  in  cases  of  alleged  fraud 
ulcnt    representations    made    to    an    officer 
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merits,95  such  as  a  patent  or  grant  issued  by  the  government,90  the  evidence  must 
be  clear  and  satisfactory.  A  mere  preponderance  of  evidence  is  not  sufficient 
in  such  a  case.  A  like  degree  of  proof  is  required  to  establish  a  want  of  novelty 
in  a  patent,97  to  prove  identity,98  or  to  establish  a  connecting  carrier's  liability 
bevond  his  own   route.99 


of  the  government  upon  the  faith  of  which 
the  officer  has  issued  a  patent  or  done  any 
other  official  act  upon  which  the  rights 
of  the  party  making  the  misrepresenta- 
tions may  be  founded.  This  principle  is 
exemplified  in  United  States  v.  Iron  Silver 
Min.  Co.,  128  U.  S.  673,  32  L-  Ed.  571,  and 
cases  cited,  and  is  not  confined  to  cases 
of  patents  for  lands.  Lalone  V.  United 
States,  164  U  S.  255,  257,  41  L.  Ed.  425. 

Where  a  suit  in  equity  is  brought  by  the 
United  States  to  recover  back  certain 
moneys  paid  upon  the  granting  of  an  ap- 
plication for  a  pension,  upon  the  ground 
that  the  pension  had  been  obtained 
through  the  fraudulent  acts  and  represen- 
tations of  the  individual  defendants,  the 
evidence  tending  to  prove  the  fraud  and 
upon  which  to  found  a  verdict  or  decre  . 
must  be  clear  and  satisfactory.  A  mere 
preponderance  of  evidence  is  not  sufficient 
in  such  a  case.  Lalone  v.  United  States, 
164  U.  S.  255,  41  L.  Ed.  425.  See  the  title 
PAYMENT. 

95.  "In  all  proceedings  instituted  to 
recover  money  or  to  set  aside  and 
annul  deed  or  contracts  or  other 
written  instruments  on  the  ground 
of  alleged  fraud  practiced  by  a  defendant 
upon  a  plaintiff,  the  rule  is  of  long  stand- 
ing and  is  of  universal  application,  that 
the  evidence  tending  to  prove  the  fraud 
and  upon  which  to  found  a  verdict  or 
decree  must  be  clear  and  satisfactory.  It 
may  be  circumstantial  but  it  must  be  per- 
suasive. A  mere  preponderance  of  evi- 
dence which  at  the  same  time  is  vague 
or  ambiguous  is  not  sufficient  to  war- 
rant a  finding  of  fraud,  and  will 
not  sustain  a  judgment  based  on  such 
finding.  The  rule  obtains  in  cases  of  al- 
leged fraudulent  representations  made  to 
an  officer  of  the  government  upon  faith 
of  which  the  officer  has  issued  a  patent 
or  done  any  other  official  act  upon  which 
the  rights  of  the  party  making  the  mis- 
representations may  be  founded.  This 
principle  is  exemplified  in  United  States 
v.  Tron  Silver  Min.  Co.,  128  U.  S.  673,  32 
L.  Ed.  571,  and  cases  cited,  and  is  not  con- 
fined to  cases  of  patents  for  lands."  Lalone 
V.  United  States,  164  U.  S.  255,  257.  41 
L.  Ed.  425.  See  the  title  RESCISSK >\\ 
CANCELLATION  AND  REFORMA- 
TION'. 

96.  Suits  to  set  aside  patents  and 
grants. — It  is  well  settled  that  where  re- 
lief can  be  granted  only  by  setting  aside 
a  grant,  a  patent  or  other  evidence  of 
title,  issued  by  the  government,  in  the 
orderly  administration  of  the  affairs  of 
the  land  department,  the  evidence  in  sup- 
port must  be  clear,  strong  and  satisfac- 
tory.     Muniments    of    title    issued    by    the 

5  U  S  Eac-66 


government  are  not  to  be  lightly  de- 
stroyed. Kansas  City,  etc.,  R.  Co.  v.  At- 
torney General,  118  U.  ?.  682,  30  L.  Ed. 
281;  Maxwell  Land-Grant  Case,  121  U.  S. 
325,  381,  30  L-  Ed.  949;  Colorado  Coal,  etc., 
Co.  v.  United  States,  123  U.  S.  307.  31 
L.  Ed.  182;  United  States  v.  Des  Moines 
Nav.,  etc.,  Co.,  142  U.  S.  510,  541,  35  L. 
Ed.  1099,  reaffirmed  in  Moeschen  v.  Tene- 
ment House  Department,  203  U.  S.  583, 
51   L.   Ed.   328. 

Clearly  established  by  evidence  ent'rely 
satisfactory  to  the  court. — There  are  de- 
cisions enough  to  guide  us  in  cases  where 
a  patent  or  other  title  derived  directly 
from  the  government  has  been  questioned 
in  a  collateral  proceeding,  brought  to  en- 
force that  title  or  to  assert  a  defense 
under  it;  but  the  distinction  between  this 
class  of  cases,  in  which  all  the  presump- 
tions are  in  favor  of  the  validity  of  the 
title,  and  in  regard  to  which  a  wise  policy 
has  forbidden  that  they  should  be  thus 
attacked,  and  those  like  the  present,  in 
which  an  action  is  brought  in  a  court  of 
chancery  to  vacate,  to  set  aside,  or  to 
annul  the  patent  itself,  or  other  evidence 
of  title  from  the  United  States,  is  very 
obvious.  In  either  case,  however,  the 
deliberate  action  of  the  tribunals,  to  which 
the  law  commits  the  determination  of 
all  preliminary  questions  and  the  control 
of  the  processes  by  which  this  evidence  of 
title  is  issued  to  the  grantee,  demands 
that  to  annul  such  an  instrument  and  de- 
stroy the  title  claimed  under  it,  the  facts 
on  which  this  action  is  asked  for  must 
be  clearly  established  by  evidence  entirely 
satisfactory  to  the  court,  and  that  the 
case  itself  must  be  within  the  class  of 
causes  for  which  such  an  instrument  may 
be  avoided.  United  States  V.  Throck- 
morton, 98  U.  S.  61.  25  L.  Ed.  93;  Max- 
well Land-Grant  Case,  121  U.  S.  325, 
379,  30  L.  Ed.  949.  See  the  title  PUBLIC 
LANDS. 

97.  Want  of  novelty  for  prior  use  in 
a  suit  for  the  infringement  of  a  patent 
must  be  made  out  by  the  defendant  by 
clear  and  satisfactory  evidence.  The 
Barbed  Wire  Patent,  143  U.  S.  275,  36  L. 
Ed.  154;  Brush  v.  Condit,  132  U.  S.  39, 
48,  33  L.  Ed.  251.  See  the  title  PAT- 
ENTS. 

98.  Evidence  to  prove  the  identity  of 
things  must  be  clear  and  satisfactory. 
Pythias  Knights'  Supreme  l.od  Heck, 
1  SI  U.  S.  49.  15  L.  Ed.  741.  See  the  title 
IDENTITY. 

As  to  sufficiency  of  proof  of  identity, 
see  Hardv  v.  Harbin,  254  U.  S.,  appx..  .".98, 
22   L.   Ed.  :;:^      See  the  title    M>K\'TITY. 

99.  Connecting  carriers. — "These  cases 
were  followed  in  Myrick  v.  Michigan  Cent. 
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b.  Suits  to  Enforce  Family  Settlements. — In  order  to  justify  the  court  in  re- 
fusing to  enforce  a  family  settlement  upon  the  ground  that  it  was  obtained  by  an, 
active  or  covert  misrepresentation,  or  that  it  failed  to  express  the  real  intent  of 
the  parties,  the  testimony  should  establish  the  fact  clearly  and  satisfactorily.1 

(>.  "Full,  Satisfactory  and  Indubitable  Proof." — Before  a  court  of  equity 
will  decree  specific  performance  of  a  parol  contract  for  the  sale  or  exchange  of 
land,  in  the  face  of  the  statute  of  frauds,  the  proof  must  be  full,  satisfactory  and 
indubitable  of  the  contract  and  of  its  terms;  that  the  consideration  has  been 
paid  or  tendered;  that  there  has  been  sufficient  part  performance  of  the  contract; 
and  that  delivery  of  possession  has  been  made  in  pursuance  of  the  contract,  and 
acquiesced  in  by  the  other  party.2 

10.  "Entirely  Satisfactory  Proof." — If  proof  is  entirely  satisfactory,  eq- 
uity will  reform  a  written  instrument.3 

A  verbal  contract  involving  a  transaction  of  great  magnitude  and  im- 
portance must  be  established  to  the  entire  satisfaction  of  a  court  of  equity  be- 
fore its  intervention  can  be  demanded,  especially  where  it  is  inherently  improb- 
able. "A  man  of  affairs  would  not  be  likely,  in  a  matter  of  such  magnitude,  to 
rely  upon  a  merely  verbal  agreement,  and  as  the  transactions  occupied  a  consid- 
erable time,  we  would  expect,  if  such  a  contract  really  existed,  to  find  letters  or 
memoranda   relating  to   it."4 

11.  "Very  Positive  and  Satisfactory  Evidence." — To  establish  the  fact 
that  a  person  has  done  a  thing  that  it  is  unreasonable  to  suppose  any  rational 
person  would  have  done,  and  which  is  utterly  contrary  to  the  ordinary  laws  that 
govern    human    conduct,    very    positive    and    satisfactory    evidence    is    required.5 

12.  "Very  Clear  and  Direct  Evidence." — "The  evidence  ought  to  be  very 
clear  that  a  mistake  was  in  fact  made:"  to  justify  the  court  in  setting  aside  a 
judgment  by  confession  on  account  of  error  in  a  settled  account.6  And  obviously, 
very  clear  and  direct  testimony  is  essential  to  support  an  adjudication  that 
transfers  were  fraudulent  and  void  as  against  subsequent  creditors." 

13.  "Clearly  Made  Out." — Relief  will  be  granted  in  cases  of  written  in- 
struments only  where  there  is  a  plain  mistake,  clearly  made  out  by  satisfactory 
proofs.8 


R.  Co.,  107  U.  S.  102.  107,  27  L-  Ed.  325,  and 
it  was  there  said:  'In  the  absence  of  a 
special  agreement  to  extend  the  carrier's 
liability  beyond  his  own  route,  such  li- 
ability" will  not  attach,  and  the  agree- 
ment" will  not  be  inferred  from  doubtful 
expressions  or  loose  language,  but  only 
from  clear  and  satisfactory  evidence.'  " 
Pennsylvania  R.  Co.  v.  Jones.  155  U.  S. 
.  339,  39  L.  Ed.  176.  See  the  title  CAR- 
RIERS, vol.  3,  p.  608. 

1.  Suit  to  enforce  family  settlement. — 
Chandler  v.    Pomeroy,    143   U.   S.  31-. 

36    '      Ed     lfi9     See    the    title    COMPRO 
Mi    '•'  \.ND  SETTLEMENT,  vol.  3,  p.  980 

2.  Specific  Performance. —  Purcell  v 
Miner,  I  Wall.  513,  18  L.  vA.  135.  (Suit 
for  specific  performance  of  parol  contract 
for  the  exchange  of  land.i  See  the  title 
SPECIFIC    PERFORMANCE 

3.  Reformation   of   written    instruments- 
— Ivinson    v.    Hutton,   98    U    S.    TO.   83,   25 
1      t-\i    c,rK    Se<    the    title    RESCISSION, 
CANCELLATION     AND     REFORM  \ 
TION. 

Reformation  of  written  contract-  for 
fraud  and  mistake  can  only  lie  granted  in 
a  court  of  equity;  and  Judge  Story  says, 
if  the  mistake  is  made  out  of  proofs  en- 
tirely satisfactory,  eauity  will  reform  the 
contract   so  as  to  make  it   conform  to  the 


es;    but    if   the 
unsacisfacb  >ry, 


precise  intent  of  the  par 
\'~  ofs  are  doubtful  and 
and  the  mistake  is  not  made  entirely  plain, 
equity  will  withhold  relief,  upon  tho 
ground  that  tl  written  paper  ought  to 
be  treated  as  a  full  and  correct  expression 
the  intent,  until  the  contrary  is  es- 
tablished beyond  reasonable  controversy. 
i  Storv.  Eq.  Tur.  (0th  Ed  I,  §  152:  Gilles- 
pie v.  Moon.  2  Johns.  (N.  Y.)  Ch.  585; 
Rhode  Island  v.  Massachusetts.  15  Pi 
233,  in  L.  Ed,  721;  Daniel  v.  Mitchell,  1 
Story,  172.  [vinson  v.  Hutton,  98  U.  S. 
79.   82.   25    1  ,     Ed.    66 

4.  Verbal  contracts. — Farley  v.  Hill,. 
150    U,    S.    572,   37    L.    Ed.    1186. 

5.  Unusual  conduct. — Levis  v.  Kengla, 
169    U.    S.   234,   42    L.    Ed.    728. 

6.  Suit  to  set  aside  judgment  by  con- 
fession.— YYillctt  V.  Filter.  18  Wall.  01.  21 
'  Rd.  804  See  the  title  FUDGMENTS 
AND  DECREES. 

7.  Fraudulent  and  voluntary  convey- 
ances.— Schrever  v.  Scott.  134  tT.  S.  t0r>, 
409,  33  L.  I'M  o:.5.  See  the  title  FRMTD- 
ULENT  VND  VOLUNTARY  CON- 
VEYANCES. 

8.  Reformation    of   written    instruments. 
—Maxwell    Land-Grant    Cases,    121    U.    S 
325.   381.   30   L.    Ed.  949. 

Before   a   court  of  equity    will   reform   a 
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F.  Proof  beyond  a  Reasonable  Doubt9 — 1.  Rule  When  Crime  Is 
Charged  in  Civil  Cases. — It  has  been  held  in  some  cases  that  when  a  criminal 
act  is  imputed  in  a  civil  case,  the  rule  of  reasonable  doubt  is  applicable  in  es- 
tablishing that  act.10 

2.  Rule  in  Prize  Causes. — The  settled  rule  of  the  prize  courts  is  to  refuse 
to  decree  condemnation  unless  the  neutrality  of  the  property  is  established  be- 
yond a  reasonable  doubt.11  Nor  ought  restitution  to  be  decreed,  upon  the  ground 
of  capture  in  violation  of  our  neutrality  laws,  unless  the  fact  be  established  be- 
yond all  reasonable  doubt.12 

3.  Rule  in  Patent  Cases.13 — In  a  suit  for  the  infringement  of  a  patent 
where  the  defendant  sets  up  prior  use  and  want  of  novelty,14  or  in  a  suit  to  set 


contract  on  the  ground  of  fraud  or  mis- 
take, the  mistake  or  fraud  must  be  clearly 
shown.  If  the  proofs  are  doubtful  and  un- 
satisfactory, and  if  the  mistake  is  not 
made  entirely  plain,  equity  will  withhold 
relief.  Baltzer  v.  Raleigh,  etc.,  R.  Co.,  115 
U.   S.   634,   29   L.    Ed.   505. 

Where  it  is  sought  to  reform  a  deed 
wherein  by  mistake  and  inadvertence  in 
describing  the  property  conveyed,  there  is 
omitted  therefrom  an  important  part  of 
the  property  contracted  to  be  sold,  a  case 
fer  reformation  must  be  clearly  made  out. 
Wasatch  Min.  Co.  v.  Crescent  Min.  Co., 
148  U.  S.  293,  37   L.   Ed.  454. 

Before  the  name  of  the  true  party  may 
be  substituted  for  a  name  inserted  by  mis- 
take in  a  contract  sought  to  be  reformed 
in  a  court  of  equity,  the  mistake  must  be 
clearlv  shown.  Baltzer  v.  Raleigh,  etc., 
R.  Co.,  115  U.  S.  634,  29  L.   Ed.   505. 

Omission  of  part  of  property  fi~m  deed. 
— If  the  plaintiff  below  contracted  to  buy 
of  defendant  and  the  defendant  agreed  to 
sell  to  plaintiff,  for  a  valuable  considera- 
tion, several  pieces  or  parcels  of  land, 
and  if,  in  pursuance  of  said  contract,  a 
deed  was  made  by  the  defendant  to  the 
plaintiff,  "wherein  and  whereby,  by  mis- 
take and  inadvertence  in  describing"  the 
property  conveyed,  there  was  omitted 
therefrom  an  important  part  of  the  prop- 
erty contracted  to  be  sold,  and  if  the 
purchase  price,  being  a  round  sum  for  all 
the  tracts,  has  been  paid,  a  case  for  a 
reformation  of  the  deed  was  clearly  made 
out,  unless,  indeed,  the  defendant  should 
be  able  to  show  some  good  reason  why 
such  admitted  or  established  facts  are  not 
entitled  to  their  apparent  weight. 
Wasatch  Min.  Co.  v.  Crescent  Min.  Co., 
148   U.    S.   293,   297,   37   L.    Ed.    454. 

Cancellation  of  written  instruments. — 
Tn  the  case  of  the  Atlantic  Delaine  Co.  v. 
James,  94  U.  S.  207,  24  L.  Ed.  112,  Mr. 
Justice  Strong,  in  delivering  the  opinion 
of  the  court,  said,  in  regard  to  the  power 
of  courts  of  equity  to  cancel  private  con- 
tracts between  individuals:  "Cancelling 
an  executed  contract  is  an  exertion  of  the 
most  extraordinary  power  of  a  court  of 
equity.  The  power  ought  not  to  be  exer- 
cised except  in  a  clear  case,  and  never 
for  an  alleged  fraud,  unless  the  fraud  he 
made  clearly  to  appear;  never  for  al- 
leged   false    representations,    unless     their 


falsity  is  certainly  proved,  and  unless  the 
complainant  has  been  deceived  and  in- 
jured by  them."  Approved  in  Maxwell 
Land-Grant  Case,  121  U.  S.  325,  380,  30 
L.    Ed.    949. 

9.  See  the  title  REASONABLE 
DOUBT. 

10.  When  crime  charged  in  civil  case 
proof  beyond  reasonable  doubt  required. 
—Fidelity  Mut.  Life  Ass'n  v.  Mettler,  185 
U.   S.   308,  317,  46   L.    Ed.  922.     (Obiter.) 

11.  Condemnation  of  property  in  prize 
causes— The  Amiable  Isabella,  6  Wheat. 
1,  5  L.   Ed.  191.   See  the  title  PRIZE. 

12.  Restitution  in  prize  causes. — The 
Santissima  Trinidad.  7  Wheat.  283,  284, 
340,   5   L.    Ed.   454. 

13.  See    the    title    PATENTS. 

14.  Prior  use  of  want  of  novelty  in  a 
patent.— Cantrell  v.  Wallick,  117  U.  S.  689, 
29  L.  Ed.  1017,  expressly  approved  in 
Morgan  v.  Daniels,  153  U.  S.  120,  38  L. 
Ed.  657;  Coffin  v.  Ogden,  18  Wall.  120, 
21  L.  Ed.  821;  The  Barbed  Wire  Patent, 
143   U.    S.   275,  285,  36  L.    Ed.    154. 

"Thorough  conviction." — Upon  prin- 
ciple and  authority,  therefore,  it  must  be 
laid  down  as  a  rule  that  where  the  ques- 
tion decided  in  the  patent  office  is  one 
between  contesting  parties  as  to  priority 
of  invention,  the  decision  there  made 
must  be  accepted  as  controlling  upon  that 
question  of  fact  in  any  subsequent  suit  be- 
tween the  same  parties,  unless  the  con- 
frarv  is  established  by  testimony  which 
in  character  and  amount  carries  thorough 
conviction.  Morgan  v.  Daniels,  153  U. 
S.  120.  125,  38  L.  Ed.  657,  following  Cofhn 
7'.  Ogden.  18  Wall.  120.  124,  21  L.  Ed.  821; 
Cantrell  v.  Wallick.  117  U.  S.  689,  695,  -.'9 
L.    Ed.   1017. 

"So  cogent  as  to  leave  no  reasonable 
doubt." — "Granting  the  witnesses  to  be 
of  the  highest  character,  and  never  so 
conscientious  in  their  desire  to  tell  only 
the  truth,  the  possibility  of  their  being 
mistaken  as  to  the  exact  device  used, 
which,  thouch  hearing  a  general  resem- 
blance to  the  one  patented,  may  differ 
From  it  in  the  very  particular  which  makes 
it  patentable,  are  such  as  to  render  oral 
testimony  peculiarly  untrustworthy;  par- 
ticularly so  if  the  testimony  be  taken  after 
the  lapse  of  years  from  the  time  the  al- 
leged anticipating  device  was  used.  If 
there   he   added  to  this   a  personal  bias,  or 
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aside  a  patent  for  an  invention  on  the  ground  of  fraud  or  mistake,15  a  mere 
preponderance  of  proof  is  insufficient.  In  such  cases  proof  beyond  a  reason- 
able doubt  is  always  required. 

4.  Violation  of  Penal  Laws — a.  /;;  General. — The  rule  in  the  federal  courts 
seems  to  be  that  in  actions  upon  penal  statutes  to  recover  the  statutory  penalty, 
the  defendant's  guilt  must  be  proven  beyond  a  reasonable  doubt,  such  proceed- 
ing being  in  the  nature  of  a  criminal  prosecution.16  A  party  who  offers  an  ex- 
cuse for  violating  a  penal  statute,  must  make  out  the  vis  major  under  which  he 
shelters  himself,  so  as  to  leave  no  reasonable  doubt  of  his  innocence.17 

b.  Violation  of  Bulbar  go  and  Nonintercourse  Laws. — The  evidence  of  that 
necessity  which  will  excuse  a  violation  of  the  embargo  laws,  must  be  very  clear 
and  positive,  or  such  as  shall  leave  no  reasonable  doubt.18 

c.  Violation  of  Revenue  Lazvs.19 — Since  an  action  for  condemnation  and  for- 
feiture of  goods  for  violation  of  the  internal  revenue  laws  is  a  civil  and  not  a 
criminal  proceeding,20  it  is  not  necessary  to  prove  the  charges  contained  in  the 
information  beyond  a  reasonable  doubt.21  "Jurors  in  such  a  case  ought  to  be 
clearly  satisfied  that  the  allegations  of  the  information  are  true:  and  when  they 
are  so  satisfied  of  the  truth  of  the  charge,  they  may  render  a  verdict  for  the 
government,  even  though  the  proof  falls  short  of  what  is  required  in  a  criminal 
case  prosecuted  by  indictment."  If  the  scale  hangs  in  doubt,  the  verdict  should  be 
in  favor  of  the  claimant.22  But  in  an  action  against  the  person  to  recover  the 
statutory  penalty  for  alleged  frauds '  upon  the  revenue  laws,  the  government 
must  make  out  its  case  by  proof  beyond  a  reasonable  doubt.23 


an  incentive  to  color  the  testimony  in  the 
interest  of  the  party  calling  the  witness, 
to  say  nothing  of  downright  perjury,  its 
value  is.  of  course,  still  more  seriously 
impaired.  This  case  is  an  apt  illustration 
of  the  wisdom  of  the  rule  requiring  such 
anticipations  to  be  proven  by  evidence  so 
cogent  as  to  leave  no  reasonable  doubt  in 
the  mind  of  the  court,  that  the  transac- 
tion occurred  substantially  as  stated." 
Deering  v.  Winona  Harvester  Works,  155 
U.    S.   286,   301,    39   L.    Ed.    153. 

15.  Suits  to  set  aside  patents  for  fraud 
or  mistake. — United  States  v.  American 
Bell  Tel.  Co.,  167  U.  S.  224,  42  L.  Ed. 
144. 

16.  Proof  of  violation  of  penal  laws 
must  be  beyond  reasonable  doubt. — Wis- 
consin v.  Pelican  Ins.  Co.,  127  U.  S.  £65, 
32  L.  Ed.  239;  Chaffee  v.  United  States, 
18  Wall.  516,  21  L.  Ed.  90S.  distinguished 
in  Lilienthal's  Tobacco  v.  United  States, 
97  U.  S.  237.  271,  24  L.  Ed.  901.  See  the 
title  PENALTIES  AND  FORFEI- 
TURES. 

17.  The  Struggle,  9  Cranch  71,  3  L.  Ed. 
660. 

18.  Excuse  for  violation  of  embargo 
and  nonintercourse  laws. — The  James 
Wells,  7  Cranch  22,  3  L.  Ed.  256;  The 
Struggle,  9  Cranch  71,  3  L.  Ed.  660.  See 
the  title  EMBARGO  AND  NONINTER- 
COURSE  LAWS. 

19.  See  the  title  REVENUE  LAWS. 

20.  Suit  for  forfeiture  of  goods  is  a 
civil  Droceeding. — Friedenstein  v.  United 
State".  125  U.  S.  221.  31  L.  Ed.  736;  United 
Stat.  -  Zucker,  161  U.  S.  475,  40  L  Ed. 
777. 

21.  On  the  trial  of  an  information  in 
rem  for  a  violation  of  the  revenue   laws, 


charges  contained  in  the  information  must 
be  satisfactorily  proved.  If  the  scale  of 
evidence  dees  not  preponderate  against 
the  accused,  if  it  hangs  in  doubt,  the  pen- 
alty cannot  be  enforced.  "No  individual 
should  be  punished  for  a  violation  of  law 
which  inflicts  a  forfeiture  of  property,  un- 
less the  offense  shall  be  established  be- 
yond reasonable  doubt.  This  is  the  rule 
which  governs  a  jury  in  all  criminal  prose- 
cutions, and  the  rule  is  no  less  p;v>per  for 
the  government  of  the  court  when  exer- 
cising a  maritime  jurisdiction."  The 
Burdett,  9  Pet.  6S2,  691,  9  L  Ed.  273; 
Lilienthal's  Tobacco  v.  United  States,  97 
U.    S.    237,    24    L.    Ed.    901. 

22.  Lilienthal's  Tobacco  v.  United 
States,  97  U.  S.  237.  272,  24  L.  Ed.  901, 
reconciling  The  Burdett.  9  Pet.  682,  9  L 
Ed.   273. 

23.  Personal  action  for  violation  of 
revenue  laws. — It  is  error  to  instruct  a 
jury,  in  an  action  for  penalties  for  alleged 
frauds  upon  the  revenue,  that  after  the 
government  has  made  out  a  prima  facie 
case  against  the  defendants,  if  the  jury  be- 
lieve the  defendants  have  it  in  their  power 
to  explain  the  matters  appearing  against 
them,  and  do  not  do  so,  all  doubt  arising 
upon  such  prima  facie  case  must  be  re- 
solved against  them.  The  burden  rests 
upon  the  government  to  make  out  its 
case  beyond  a  reasonable  doubt.  Chaffee 
v.  United  States,  18  Wall.  516,  21  L.  Ed. 
908,  distinguished  in  Lilienthal's  Tobacco 
v.  United  States,  97  U.  S.  287,  271,  24  L. 
Ed.  901.  See  Boyd  v.  United  States,  116 
U.  S.  6ic.  20  L.  Ed.  746. 

Case  distinguished. — "Suggestion  wa^ 
made  during  the  argument  at  the  bar  that 
the     court     erred     in     not    instructing    th 
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5.  Examination  of  Witnesses. — It  is  incumbent  upon  those  who  insist  upon 
the  right  to  put  a  particular  question  to  a  witness,  to  establish  that  right  beyond 
any  reasonable  doubt,  for  the  very  purpose  stated  by  them.24 

6.  Secondary  Evidence  of  Lost  Instruments. — Secondary  evidence  of  the 
contents  of  a  lost  instrument  ought  to  be  the  best  the  party  has  in  his  power  to 
produce,  and,  at  all  events,  such  as  to  leave  no  reasonable  doubt  as  to  the  sub- 
stantial parts  of  the  paper.25 

7.  Reformation  of  Written  Instruments. — In  a  suit  in  equity  for  the  ref- 
ormation of  a  written  instrument  on  the  ground  of  mistake,  the  evidence  must 
be  such  as  to  leave  no  reasonable  doubt  upon  the  mind  of  the  court  as  to  either  of 
these  points.26 

8.  Specific  Performance  of  Oral  Contracts. — It  is  only  when  an  oral 
agreement  is  clearly  and  satisfactorily  proven  by  testimony  above  suspicion  and 
beyond  reasonable  doubt,  that  it  will  be  enforced  to  establish  rights  in  land  at 
variance  with  the  muniments  of  title,  and  it  is  open  to  question  "whether,  in  any 
case,  after  the  decease  of  the  grantee,  the  unaided  testimony  of  the  grantor 
alone,  however  intelligent  and  credible  he  may  be  as  a  witness,  should  be  held 
sufficient  to  set  aside  and  invalidate  the  title  claimed  under  it.'"27 

G.  Evidence  to  Overcome  Presumptions — 1.  Generally. — The  general 
rule  seems  to  be  that  the  proof  to  overcome  a  presumption,  especiallv  where  that 
presumption  is  strong,  should  be  "clear,"  "clear  and  positive,*'  or  "plain  and  con- 
vincing beyond  a  reasonable  controversy."  Thus,  "clear  proof"  was  the  measure 
exacted  upon  the  trial  of  informations  for  violations  of  the  act  of  congress  to 
prevent  the  importation  of  slaves  into  the  United  States,  where  the  vessel  was 
caught  upon  our  shores  and  set  up  the  plea  of  necessity  or  distress  to  extricate 
itself,28  and  "clear  and  positive  evidence"  to  overcome  the  presumption  that  a 
cargo  in  an  enemy's  vessel  is  enemy's  property,29  and  satisfactory  evidence  to 
overcome  the  presumption  that  contracts  made  by  public  officers  were  made  of- 
ficially and  in  theii  public  character.30 


jury  that  they  could  not  find  that  the 
property  was  forfeited  unless  the  matters 
charged  were  proved  beyond  a  reasonable 
doubt;  but  no  such  exception  was  taken 
at  the  trial,  nor  is  any  such  complaint 
set  forth  in  the  assignment  of  errors;  nor 
is  there  any  thing  in  the  case  of  Chaffee 
v.  United  States  (18  Wall.  516,  21  L.  Ed. 
908)  which  conflicts  in  the  least  with  the 
views  here  expressed,  as  is  obvious  from 
the  fact  that  the  two  cases  are  radically 
different,  the  present  being  an  informa- 
tion against  the  property,  and  the  former 
an  action  against  the  person  to  recover  a 
statutory  penalty.  Informations  in  rem 
against  property  differ  widely  from  an 
action  against  the  person  to  recover  a 
penalty  imposed  to  punish  the  offender. 
But  they  differ  even  more  widely  in  the 
course  of  the  trial  than  in  the  intrinsic 
nature  of  the  remedy  to  be  enforced." 
Lilienthal's  Tobacco  v.  United  States,  97 
U.    S.    237,    271,   24    L.    Kd.    901. 

24.  Establishment  of  right  to  examine 
witnesses. — Philadelphia,  etc.,  R.  Co.  v. 
Stimpson,  14  Pet.  448.  460.  10  L.  Ed.  535. 
See   the   title  WITNESSES. 

25.  Sufficiency  of  proof  of  loss  of  origi- 
nal document  to  let  in  secondary  evi- 
dence.— Renner  v.  Bank.  9  WheM  581,  6 
L.  Ed.  166.  See  the  title  BEST  AND 
SECONDARY  EVIDENCE,  vol.  3,  p. 
214. 

26.  Reformation  of  written  instruments. 
— Hearne  v.  Marine  Ins.  Co.,  20  Wall.  488, 


490.  22  L.  Ed.  395.  See  the  title  RESCIS- 
SION. CANCELLATION  AND  REF- 
ORMATION. 

27.  Specific  performance  of  oral  agree- 
ments.— Moore  v.  Crawford,  130  U.  S.  122, 
134.  32  L.  Ed.  878.  See  the  title  SPE- 
CIFIC   PERFORMANCE 

28.  Violation  of  act  forbidding  importa- 
tion of  slaves. — Where  a  vessel  which  is 
put  into  a  port  of  the  United  States  in 
violation  of  our  laws  claims  that  she  was 
forced  to  do  so  by  a  stress  of  weather,  the 
fact  that  no  log-book  was  kept  from  which 
alone  accurate  and  safe  knowledge  might 
be  derived,  is  a  circumstance  which,  of  it- 
self, excites  the  suspicion,  which  clear 
proof  should  be  produced  to  overcome. 
The  Josefa  Segunda,  5  Wheat.  338,  5  L. 
Ed.  104.  See  the  title  SLAVERY  AND 
INVOLUNTARY  SERVITUDE. 

29.  Where  the  vessel  captured  was  an 
enemy  vessel,  the  presumption  is  that  the 
cargo  was  enemy's  property,  and  this  can 
only  be  overcome  by  clear  and  positive 
evidence  to  the  contrary.  The  Cark>s  F. 
Roses,  177  U.  S.  655,  44  L.  Ed.  929,  citing 
The  London  Packet.  5  Wheat.  132,  5  L. 
Ed.  52;  The  Sally  Magee,  3  Wall.  451,  IS 
L.  Ed.  197;  The  Benito  Estenger,  176  U. 
S.  568,  44  L.  Ed.  592.  See  the  title 
PRIZE. 

30.  Wherever  a  contract  or  engagement, 
made  by  a  public  officer,  is  connected  with 
a  subject  fairly  within  the  scope  of  his 
authority,   it   shall   be  considered   to   have 
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2.  Presumption  Arising  from  Terms  of  Written  Instrument. — To  over- 
come the  strong  presumption  arising  from  the  terms  of  a  written  instrument  that 
it  expresses  the  intention  of  the  parties,  the  testimony  must  be  plain  and  convinc- 
ing beyond  a  reasonable  controversy.  If  the  proofs  are  doubtful  and  unsatis- 
factory, the  writing  will  be  held  to  express  correctly  the  intention  of  the  parties.31 

5.  Maritime  Liens. — The  presumption  of  the  maritime  law  that  advances 
made  in  foreign  ports  to  vessels  for  repairs  and  supplies  to  enable  the  vessel  to 
prosecute  her  voyage,  are  made  upon  the  credit  of  the  vessel  as  well  as  upon  tha. 
of  the  owners,  "is  not  repelled  by  any  loose  and  uncertain  testimony  as  to  the  sup- 
positions or  understandings  of  one  of  the  parties.  It  can  be  repelled  only  by  clear 
and  satisfactory  proof  that  the  master  was  in  possession  of  funds  applicable  t 
the  expenses,  or  of  a  credit  of  his  own  oi  of  the  owners  of  his  vessel,  upon  which 
funds  could  be  raised  by  the  exercise  of  reasonable  diligence,  and  that  the  posses- 
sion of  such  funds  or  credit  was  known  to  the  party  making  the  advances,  or 
could  readily  have  been  ascertained  by  proper  inquiry."32 

H.    Weight    of    Circumstantial    Evidence. — Circumstances    will    sometimes 
outweigh   the   most  positive   testimony   of  a   direct   nature.33 


been  made  officially  and  in  his  public 
character,  unless  the  contrary  appears  by 
satisfactory  evidence  of  an  absolute  and 
unqualified  engagement  to  be  personally 
liable.  Parks  v.  Ross.  11  How.  362,  13  L. 
Ed.  730.  See  the  title  PUBLIC  OF- 
FICERS. 

31.     "Where    a    written    instrument    is 
sought  to  be   reformed  upon   the   ground 
that   by  mistake  it   does   not  correctly  set 
forth     the    intention     of    the    parties;     or 
where  the  declaration  of  the  mortgagor  at 
the   time   he   executed   the   mortgage,   that 
the   equity   of   redemption   should   pass    to 
the  mortgagee   (is  relied  on);   or  where  it 
is  insisted,  that  a  mortgagor,  by  a  subse- 
quent   parol     agreement,    surrendered    his 
rights.  *  *  *  in  each  case  the  burden  rests 
upon  the  moving  party  of  overcoming  the 
strong  presumption  arising  from  the  terms 
of  a  written  instrument.     If  the  proofs  are 
doubtful   and  unsatisfactory,  if  there  is   a 
failure    to   overcome   this   presumption   by 
testimony    entirely    plain    and    convincing 
beyond    reasonable  controversy,   the   writ- 
ing will   be  held   to  express   correctly  the 
intention    of   the   parties.     A   judgment   of 
the    court,    a    deliberate    deed    or    writing, 
are   of  too  much  solemnity  to  be  brushed 
away  by  loose  and  inconclusive  evidence." 
Rowland   v.    Blake,   97   U.    S.    624,   626,    24 
L    Ed.   1027,  approved  in  Moore  v.  Craw- 
ford, 130  U.  S.  122.  134.  32  L.  Ed.  878,  and 
Insurance    Co.    v.    Nelson,    103    U.    S.    544, 
548.     26     L.     Ed.     436. 

Agreement  in  derogation  of  foreclosure 
proceeding. — A.,  to  secure  the  payment  of 
money  borrowed  from  B.,  mortgaged  land 
to  the  latter,  who  commenced  proceed- 
s  in  foreclosure,  and  obtained  a  decree 
under  which  he  purchased  the  land,  and 
•  received  a  deed  therefor  from  the  proper 
officer.  He  subsequently  conveyed  it  to 
C.  Eicht  vears  after  the  death  of  B.,  A. 
filed  his  bill  acainst  C,  alleging  a  parol 
agreement  whereby  he  was  to  make  no 
defense  to  the  foreclosure;  that  the  equitv 
of    redemption,    notwithstanding    the    sale 


and    the    deed     made     pursuant      thereto, 
should  not  be  thereby  barred,  but  that  B., 
on   receiving  his  debt   from  the  rents  and 
profits    of    the    land,    should    convey   it    to 
A.;    that    B.,    desiring    to    be    repaid   at   an 
earlier  date,  C,  at   A.'s  instance,  paid  the 
same,    and    took    a    deed    from    B.    with    a 
full  knowledge  of  the  agreement  between 
the    latter    and    A.;    that    C.    agreed    that, 
when    reimbursed    out    of    the    rents    and 
profits    of    the    land,    he    would    convey    it 
to   A.     Held:    1.    That,   in   order  to   make 
out    his    alleged    agreement    with    B.,    the 
burden  was  upon   A.   to  produce   evidence 
of    such    weight    and    character    as    would 
justify  a  court  in  reforming  a  written   in- 
strument, which,  upon  the  ground  of  mis- 
take, did  not  set  forth  the  intention  of  the 
parties    thereto.      2.     That    such    evidence 
not    having    been    produced    to    show    the 
alleged  agreement,  and  A.'s  continuing  in- 
terest   in    the    land,    his    parol    agreement 
with    C.    was    void,    under    the    statute    of 
frauds.      Howland   v.   Blake,   97  U.   S.   624. 
24   L.    Ed.    1027. 

Presumption  arising  from  terms  of  deed 
or  mortgage  must  be  overcome  by  satis- 
factory and  convincing  proofs. — Where 
t^e  declaration  of  the  mortgagor  at  the 
time  he  executed  the  mortgage,  is  set  up 
to  the  effect  that  the  equity  of  redemption 
should  pass  to  the  mortgagee;  or  where 
it  is  insisted  that  a  mortgagor,  by  a  sub- 
sequent parol  agreement,  surrendered  his 
rights,  the  strong  presumption  arising 
from  the  terms  of  the  written  instrument 
must  be  overcome  by  testimony  entirely 
plain  and  convincing  beyond  reasonable 
controvcrsv.  If  the  proofs  are  doubtful 
I  unsatisfactory,  the  writing  will  be 
1  '<!  to  express  correctly  the  intention  of 
the   parties.      Howland   v.    Blake.   97   U.    S. 

[,24    I..    Ed.    1027. 

32.  Maritime  liens. — The  Emily  Soiid*r, 
17  Wall  6fifi  '',71.  21  T.  Ed.  683.  See  the 
title   MARITIME  LIENS. 

33  Weight  of  circumstantial  evidence. 
— Le    Nereyda.   8   Wheat     108,    109,   170,   5 
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I.  Conclusiveness  of  Positive,  Uncontradicted  Testimony. — Undoubt- 
edly, as  a  general  rule,  positive  testimony  as  to  a  particular  fact,  uncontradicted 
by  anyone,  should  control  the  decision  of  the  court;  but  that  rule  admits  of  many 
exceptions.  There  may  be  such  an  inherent  improbability  in  the  statements  of  a 
witness  as  to  induce  the  court  or  jury  to  disregard  his  evidence,  even  in  the  ab- 
sence of  any  direct  conflicting  testimony.  He  may  be  contradicted  by  the  facts 
he  states  as  completely  as  by  direct  adverse  testimony ;  and  there  may  be  so  many 
omissions  in  his  account  of  particular  transactions,  or  of  his  own  conduct,  as  to 
discredit  his  whole  story.  His  manner,  tco.  of  testifying  may  give  rise  to  doubts 
of  his  sincerity,  and  create  the  impression  that  he  is  giving  a  wrong  coloring  to 
material  facts.  All  these  things  may  properly  be  considered  in  determining  the 
weight  which  should  be  given  to  his  statements,  although  there  be  no  adverse 
verbal  testimony  adduced. ;!4 

J.  Relative  Value  of  Positive  and  Negative  Evidence. — It  is  a  rule  of 
evidence  that,  ordinarily,  a  witness  who  testifies  to  an  affirmative  is  entitled  to 
credit  in  preference  to  one  who  testifies  to  a  negative,  because  the  latter  may  have 
forgotten  what  actually  occurred,  while  it  is  impossible  to  remember  what  never 
existed.35  Thus,  if  a  number  of  credible  witnesses  have  testified  that  they  have 
frequently  seen  a  party  intoxicated  or  visibly  under  the  influence  of  strong  drink, 
their  testimony  is  not  to  be  rejected  because  an  equal  number  of  like  credible 
witnesses  testify  that  they  never  saw  the  party  in  such  a  condition.  The  tes- 
timony in  the  one  case  is  positive,  in  the  other  case  it  is  negative,  and  both  state- 
ments may  be  true.36  And  letters  patent  of  long  standing  will  not  be  declared 
invalid  upon  testimony  largely  impeached;  as  ex.  gr..  where  forty  persons  swear 
that  the  character  of  the  witness  for  truth  and  veracity  is  bad ;  although  very 
numerous  witnesses  on  the  other  hand  swear  that  they  never  heard  his  reputation 
in  that  way  questioned.37  But  although  mere  suspicion,  not  resting  upon  strong 
circumstances,  unexplained,  should  not  be  permitted  to  outweigh  positive  testi- 
mony, in  giving  effect  to  a  penal  statute,38  yet  where  the  res  gestae,  in  a  revenue 
cause,  are  incapable  of  explanation,  consistently  with  the  innocence  of  the  party, 
condemnation  follows,  although  there  be  no  positive  testimony  of  the  offense  hav- 
ing been  committed  ;  circumstances  are  sometimes  more  convincing  than  the  most 
positive  evidence.39 


L.  Ed.  574.  See  the  titk  CIRCUM- 
STANTIAL EVIDENCE,  vol.  3,  p.  787. 
"This  case,  on  the  whole,  is  brought 
within  the  principle  asserted  by  Mr.  Chief 
Justice  Marshall,  speaking  for  this  court, 
in  Clark  v.  Van  Riemsdyk,  9  Cranch  153, 
3  L.  Ed.  688,  as  a  case  where  the  evidence 
arising  from  circumstances  is  stronger 
than  the  testimony  of  any  single  witness." 
Bowden  v.  Johnson,  107  U.  S.  251,  262, 
27  L.  Ed.  386.  See  the  title  CIRCUM- 
STANTIAL  EVIDENCE,   vol.   3,   p.   787. 

34.  Probative  value  of  positive,  uncon- 
tradicted evidence. — Quock  Ting  v.  United 
States,  140  U.  S.  417.  420,  35  L.  Ed.  501. 

35.  Positive  evidence  entitled  to  more 
weight  than  negative  evidence. — Stitt  v. 
Huidekopers.  17  Wall.  384.  21    L.   Ed.   644. 

When  a  fact  is  susceptible  of  positive 
proof,  the  positive  statements  of  a  wit- 
ness fortified  by  that  of  others,  will  not 
be  discarded  for  the  negative  t-stimony 
of  a  witness,  which  is  unsupported  by  any 
other  witness  Patterson .  v.  Gaines,  6 
How.   550,   595,   12  L.   Ed.   553. 

Instructions. — The  court  properly 
charged  the  jury  "that  it  is  a  rule  of  pre- 
sumptions that  ordinarilv  a  witness  who 
testifies  to  an  affirmative  is  to  be  preferred 


to  one  who  testifies  to  a  negative,  because 
he  who  testifies  to  a  negative  may  have 
forgotten.  It  is  possible  to  forget  a  thing 
that  did  happen.  It  is  not  possible  to 
remember  a  thing  that  never  existed." 
Stitt  v.  Huidekopers,  17  Wall.  3S4,  394,  21 
L    Ed.   644. 

36.  Proof  of  intoxication. — /Etna  Life 
Ins.  Co.  v.  Ward,  140  U.  S.  76,  87.  35  L. 
Ed.   371. 

37.  Validity  of  letters  patent. — Asawam 
Co.  v.  Jordan.  7  Wall.  583,  19  L  Ed.  177. 
See  the  title  PATENTS. 

38.  Violation  of  penal  laws. — The  Strug- 
gle.  9    Cranch    71.   74.   3    L    Ed.   660. 

39.  Circumstantial  evidence  held  more 
conclusive  than  positive  testimony. — The 
Robert  Edwards,  6  Wheat.  187,  1S8,  5  L 
Ed.  238. 

"Tt  cannot  be  regarded  as  an  oppressive 
rule,  to  require  of  a  party  who  has  vio- 
lated a  penal  statute,  to  make  out  the  vis 
major  under  which  he  shelters  himself,  so 
as  to  leave  no  reasonable  doubt  of  his 
innocence;  and  if.  in  the  course  of  such 
vindication,  he  shall  pass  in  silence,  or 
leave  unexplained,  circumstances  which 
militate  strongly  aeainst  the  integrity  of 
the  transaction,  he  cannot  complain,  if  the 
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In  proof  of  fraud,   even  negative  evidence  may  sometimes  have  a  positive 

value.40 

Nor  will  proof  by  negative  testimony  of  probable  cause  for  removing  a 
criminal  case  from  one  district  to  another,  be  disturbed.41 

K.  Considerations  Affecting  the  Weight  of  Evidence— 1.  Testimony 
Contrary  to  the  Laws  of  Human  Conduct. — Testimony  which  goes  counter 
to  the  ordinary  laws  that  govern  human  conduct  is  entitled  to  little  weight,  es- 
pecially where  such  testimony  emanates  from  the  party  interested  in  the  result  of 

the  suit.42 

2.  Improbability. — Gross  improbability  that  a  witness  would  have  made  a 
statement  imputed  to  him,  will  very  seriously  impair  its  weight.43  Nor  is  a 
court  or  jury  bound  to  adopt  the  statements  of  a  witness  simply  for  the  reason  that 
no  other  witness  has  denied  them,  and  that  the  character  of  the  witness  is  not 
impeached ;  the  witness  may  be  contradicted  by  circumstances  as  well  as  by  state- 
ments of  others  contrary  to  his  own,  or  there  may  be  such  a  degree  of  improba- 
bility in  his  statements  as  to  deprive  them  of  credit,  however  positively  made.44 

For  example,  where  a  statement  as  to  citizenship,  though  positive  and 
uncontradicted,  is  inherently  improbable,  it  is  entitled  to  little  or  no  weight.45 


court  shall  lay  hold  of  those  circum- 
stances as  reasons  for  adjudging  him  in 
delicto."  The  Struggle,  9  Cranch  71,  74, 
3  L.  Ed.  660. 

40.  Proof  of  fraud.— Parties  contemplat- 
ing a  fraud  frequently  pursue  such  de- 
vious courses  to  conceal  their  designs, 
and  resort  to  such  subtle  practices  to  mis- 
lead their  unsecured  creditors,  that  the 
fraud  becomes  impossible  to  detect,  un- 
less the  door  be  swung  wide  open  for  the 
admission  of  all  testimony  having  any 
possible  bearing  upon  the  question.  Facts 
which  to  the  court  might  seem  of  no  per- 
tinence and  be  rejected  as  having  no  legal 
tendency  to  show  knowledge  of  the  fraud, 
might  be  considered  by  the  jury  as  signifi- 
cant and  indicative  of  a  guilty  participa- 
tion. Even  negative  evidence  may  some- 
times have  a  positive  value.  Sonnentheil 
v.  Christian,  etc.,  Brewing  Co.,  172  U.  S. 
401,  410,  43  L.  Ed.  492.  See  the  title 
FRAUD  AND  DECEIT 

41.  Probable  cause  for  change  of  venue. 
■ — The  degree  of  proof  in  proceedings  to 
remove  a  criminal  case  from  one  district 
to  another,  is  not  that  necessary  upon  the 
trial  of  the  offense,  and  a  certain  latitude 
of  judgment  must  be  allowed  the  com- 
missioner. Accordingly  his  finding  of 
probable  cause  based  on  negative  testi- 
mony will  not  be  disturbed.  Beavers  v. 
Haubert.    198    U.    S.    77,    49    L,    Ed.    950. 

42.  Testimony  contrary  to  the  laws 
governing  human  conduct. — In  weighing 
testimony  it  should  not  be  construed 
without  regard  to  "ordinary  laws  that 
govern  human  conduct."  The  Telephone 
Cases,  126  U.  S.  1,  567,  31  L.  Ed.  863, 
citing  Atlantic  Works  v.  Brady,  107  U.  S. 
192,  27   L.   Ed.   438. 

The  testimony  of  a  person,  especially 
of  one  who  is  interested  in  the  result  of 
the  suit  or  controversy,  which  runs 
counter  to  the  usual  conduct  of  a  respon- 
sible human  being,  is  not  entitled  to 
much  credit.  "It  may  be  true;  but  we 
cannot  give  it  effect  against  what  he  him- 


self did,  or  did  not  do,  without  disregard- 
ing the  ordinary  laws  that  govern  human 
conduct."  Atlantic  Works  v.  Brady,  107 
U.  S.  192,  203,  27  L.  Ed.  438,  approved  in 
The  Telephone  Cases,  126  U.  S.  1,  567,  31 
L.    Ed.    863. 

Very  positive  and  satisfactory  evidence 
is  required  to  sustain  an  oral  agreement 
of  a  mortgagee  who  purchases  at  a  trus- 
tee's sale  to  hold  the  land  indefinitely  as 
a  trustee  for  the  sole  and  exclusive  ben- 
efit of  the  mortgagor.  "It  is  unreason- 
able to  suppose  that  the  defendants,  hav- 
ing a  good  security  as  it  stood,  would 
have  converted  themselves  into  perma- 
nent trustees  for  an  indefinite  period  for 
the  sole  and  exclusive  benefit  of  the  com- 
plainant, the  latter  never  at  any  time  con- 
cerning himself  with  the  payment  of 
interest  or  taxes,  or  the  care  of  the  prop- 
erty in  any  way,  for  fifteen  years."  Levis 
V.  Kengla,   169  U.   S.  234,  42  L-   Ed.  728. 

43.  Confession  to  bigamy. — Thus  it  is 
extremely  improbable  that  a  man  would 
openly  confess  to  the  friends  of  an  al- 
leged second  wife,  who  reproached  him 
with  having  committed  such  a  foul  and 
high  crime  as  that  of  bigamy,  that  he  was 
guilty;  and  this,  too,  on  the  eve  of  his 
apprehension  and  examination,  on  which 
he  was  compelled  to  give  evidence  against 
himself,  when  he  swore  that  there  was 
no  truth  whatever  in  the  charge,  and  in 
which  he  was  supported  by  this  supposed 
first  wife,  who  was  then  examined,  and 
also  by  the  second  wife  herself.  Gaines 
v.  Relf,  12  How.  472,  473,  533,  13  L.  Ed 
1071. 

44.  Improbability  may  outweigh  posi- 
tive testimony. — Quock  Ting  v.  United 
States.  140  U.  S.  417,  422,  35  L,  Ed.  501. 

45.  Proof  of  citizenship  under  exclusion 
acts.— Quock  Ting  v.  United  States,  140 
U.    S.    417,   35  L.    Ed.   501. 

In  Quock  Ting  v.  United  States,  140 
U.  S.  417,  35  L.  Ed.  501,  a  Chinese  boy  16 
years  old  sues  out  a  writ  of  habeas  corpus 
to  obtain  his  discharge  from  detention  by 
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The  testimony  of  a  superior  number  of  witnesses  will  fail  to  turn  the 
scale  where  there  is  an  inherent  improhahility  in  their  testimony.46 

3.  Contradictions  and  Discrepancies. — A  witness,  who  at  different  times 
gives  different  versions  of  the  same  transaction,  and  blows  hot  or  cold  as  his 
interest  in  the  particular  litigation  may  require,  can  scarcely  complain  if  the  court 
fails  to  give  his  testimony  the  weight  to  which  it  would  otherwise  be  entitled.47 
But  after  a  lapse  of  many  years  since  the  events  testified  to  transpired,  it  is  not 
strange  that  witnesses  differ  somewhat.  As  for  example,  where  witnesses  are 
testifying  as  to  the  physical  condition  of  a  person  before  he  went  to  the  war,  and 
when  he  returned.48 

4.  Intelligence  and  Experience  of  Witness. — The  weight  to  be  given  to 
the  testimony  of  a  witness  may  depend,  not  only  upon  his  intelligence,  but  largely 
upon  his  experience.49 


the  captain  of  a  steamship  who  was  hold- 
ing him  for  deportation  from  the  United 
States  port,  the  petitioner  alleging  that 
he  was  not  within  the  restrictions  of  the 
acts  of  congress,  but  was  a  citizen  of  the 
United  States,  having  been  born  therein. 
The  petitioner  testified  with  particularity 
and  positiveness  the  place  of  his  birth  in 
San  Francisco,  and  in  this  he  was  corrobo- 
rated by  his  father;  that  he  remained  in 
that  city  until  he  was  10  years  of  age, 
when  he  went  to  China  with  his  mother. 
He  utterly  failed  to  mention  any  particu- 
lars as  to  the  city  of  San  Francisco,  which 
he  certainly  ought  to  have  been  able  to 
do  if  he  resided  there  during  the  first  ten 
years  of  Ids  life.  He  gave  the  names  of 
no  person  he  had  seen;  he  described  no 
locality  or  incident  relating  to  his  life  in 
the  city,  nor  did  he  repeat  a  single  word 
of  the  language,  which  he  must  have 
heard  during  the  greater  part  of  several 
years,  if  he  was  there.  His  father,  who 
was  a  mere  worker  on  a  sewing  machine, 
produced  a  store  book  in  which  there  was 
an  entry  of  passage  money  paid  for  the 
boy  and  his  mother.  But  if  the  petitioner 
was  really  born  in  the  United  States,  and 
had  lived  there  during  the  first  ten  years 
of  his  life,  the  fact  must  have  been  known 
to  some  of  the  father's  neighbors,  and  in- 
cidents coidd  readily  have  been  given 
which  would  have  placed  the  statement  of 
it  beyond  all  question,  if  such  in  truth  had 
been  the  fact.  Held,  that  such  testimony 
as  this  was  insufficient  to  establish  the 
petitioner's  contention  that  he  was  born 
in  the  United  States.  Mr.  Justice  Brewer 
dissenting. 

46.  Superior  number  of  witnesses  versus 
improbability. — A  contract  resting  in  parol 
whereby  the  plaintiff  and  two  others  were 
to  purchase,  for  their  joint  and  equal 
benefit,  bonds  secured  by  mortgages  of 
two  railroad  companies,  of  one  of  which 
the  plaintiff  was  receiver  by  appointment 
by  the  court,  and  of  the  other  of  which 
he  was  the  general  manager,  by  appoint- 
ment of  the  trustees  named  in  the  mort- 
gages, must  be  established  to  the  entire 
satisfaction  of  a  court  of  equity  before  its 
intervention  can  be  demanded.  Tt  is  in- 
herently improbable  that  a  transaction 
of     such     magnitude      would     take     place 


without  any  writing  expressing  the 
agreement.  "A  man  of  affairs,  as 
the  plaintiff  was,  would  not  be  likely, 
in  a  matter  of  such  magnitude,  to 
rely  upon  a  merely  verbal  agreement,  and, 
as  the  transactions  occupied  a  consider- 
able time,  we  would  expect,  if  such  a  con- 
tract really  existed,  to  find  letters  or 
memoranda  relating  to  it;  but  such  are 
not  produced."  Farley  v.  Hill,  150  U.  S. 
572,   576,   37   L.    Ed.   1186. 

47.  Contradictions  and  discrepancies. — 
Richmond  Nervine  Co.  v.  Richmond,  159 
U.   S.  293.  302,  40  L.  Ed.   155. 

Ownership  of  trademark. — In  a  suit  in 
equity  against  A  to  enjoin  the  use  of  a 
certain  trademark,  and  to  recover  dam- 
ages and  profits  for  the  unlawful  use  of 
the  same,  the  defendant  filed  an  answer 
denying  his  ownership  of  the  trademark. 
Held,  that  the  testimony  of  A,  who  was 
the  main  witness  in  his  own  behalf,  is  ma- 
terially impaired,  not  only  by  his  own 
confession  that  the  organization  of  the 
company  for  making  the  commodi'  v 
which  was  the  subject  of  the  trademark 
in  suit,  was  procured  by  himself  for  the 
purpose  of  defrauding  his  creditors,  and 
that  the  first  appraisement  and  sale  of 
its  assets  were  also  a  fraud  concocted  by 
him  for  the  same  purpose,  and  by  the 
further  fact  that  in  a  suit  brought  against 
him  for  advertising,  he  swore  that  he 
owned  none  of  the  stock  of  the  medical 
company,  and  that  he  had  no  interest  in 
such  stock.  Richmond  Nervine  Co.  v. 
Richmond,   159   U.    S.   293,   40    L.    Ed.    155. 

48.  Lalone  v.  United  States,  164  U.  S. 
255,  41   L.   Ed.   425. 

49.  Intelligence  and  experience. — Coch- 
ran v.  United  States,  157  U.  S.  286,  39  L. 
Ed.  704. 

Upon  the  trial  of  an  indictment  against 
the  president  and  cashier  of  a  national 
bank  for  making  false  entries,  it  is  no 
error  to  permit  a  witness  to  be  asked 
whether  he  had  had  any  experience  in  a 
bank,  or  the  business  of  a  bank,  because  the 
weight  to  be  given  his  testimony  might  de- 
pend largely  upon  his  famili;  ith  tl  e 
banking  business.  "If  he  were  a  man 
previou  rience  in  banking,  he  would 
be   the  better   qualified   to  explain    to   the 
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5.  Testimony  Proceeding  from  Afterthought. — It  detracts  much  from  the 
weight  of  evidence  that  it  seems  to  have  been  introduced  into  the  case  more  as 
a  result  of  afterthought  than  otherwise.50 

6.  Conduct  of  Witness  and  Manner  of  Testifying. — There  are  many 
things  sometimes  in  the  conduct  of  a  witness  upon  the  stand,  and  sometimes  in 
the  mode  in  which  his  answers  are  drawn  from  him  through  the  questioning  of 
counsel,  by  which  a  jury  are  to  be  guided  in  determining  the  weight  and  cred- 
ibility  of   his    testimony.51 

7.  Memory — a.  Unusual  Pozvers  of  Recollection. — A  witness  may  very  se- 
riously impair  his  credibility  by  swearing  positively  and  minutely  to  occur- 
rences long  past,  which  were  not  of  such  a  nature  as  to  impress  themselve:- 
forcibly  upon  his  memory.52  Nor  is  a  witness  likely  to  have  retained  in  his 
memory  events  that  occurred   many  years  ago  during  his  childhood.53 

Recollection   of  Dates. — There  is  nothing  in  regard  to  which  a  witness  is 


jury  the  significance  of  the  entries  in  ques- 
tion, and  the  manner  in  which  the  re- 
ports to  the  comptroller  of  the  currency 
were  made  up.  If,  upon  the  other  hand, 
he  were  appointed,  because  of  his  inex- 
perience, as  a  merely  perfunctory  official, 
and  because  he  was  intended  to  be  made 
use  of  as  a  tool  of  the  defendants  in  carry- 
ing out  their  plans,  this  was  a  fact  which 
the  jury  were  entitled  to  know,  and  an 
item  of  testimony  having  some  bearing 
upon  the  intent  to  defraud  in  making  the 
false  entry  in  question."  Cochran  v. 
United  States,  157  U.  S.  286,  291,  39  L. 
Ed.  704. 

Proof  that  note  was  rediscounted  one. 
— Upon  the  trial  of  an  indictment  against 
the  president  and  assistant  cashier  of  a 
National  bank  for  making  false  entries, 
a  witness  who  had  been  acting  cashier  in 
the  bank  for  two  months  may  be  asked 
whether  a  note  which  was  filled  out  and 
signed  in  the  handwriting  of  one  of  the 
defendants  was  a  rediscounted  note  or 
jiot.  "Even  if  he  had  had  no  prior  expe- 
rience, he  could  hardly  have  failed  in  that 
time  to  be  competent  to  express  an  opin- 
ion as  to  whether  a  note  was  a  rediscount 
or  not.  The  weight  to  be  given  to  his  testi- 
mony was  of  course  a  question  for  the 
jury."  Cochran  v.  United  States,  157  U. 
S.  286,  292.  39  L.   Ed.  704. 

50.  Testimony  proceeding  from  after- 
thought.—Where  in  a  suit  by  a  widow  to 
obtain  a  decree  canceling  certain  deeds  of 
gift  of  real  estate  executed  by  her  hus- 
band, on  the  ground  that  the  defendant 
obtained  the  execution  of  the  deed  by 
undue  influence  exercised  by  him  over 
the  grantor  while  the  latter  was  in  de- 
clining health  and  an  enfeebled  state  of 
mind,  proof  is  conflicting,  it  is  a  circum- 
stance not  without  weight,  that  the  com- 
plainant who,  more  than  any  one  else, 
vas  cognizant  of  the  grantor's  condition 
during  the  entire  period  in  question,  makes 
no  averment  in  the  original  bill  of  the 
nusband's  want  of  capacity  to  dispose  of 
his  property.  Nearly  a  year  has  passed 
.ifter  the  institution  of  the  original  suit, 
before  she  distinctly  makes  the  issue   that 


the  deed  was  void  for  the  want  of  capacity 
upon  the  part  of  her  husband  to  make  it. 
Ralston  v.  Turpin,  129  U.  S.  663,  32  L.  Ed. 
747. 

51.  Conduct  of  witness  and  manner  of 
testifying.— /Etna  Eife  Ins.  Co.  v.  Ward, 
140  U.  S.  76,  88,  35  E-  Ed.  371. 

52.  Claims  to  unusual  memory  detract 
from  weight  of  testimony. — Willett  v. 
Fister,  18  Wall.  91,  21  E.  Ed.  804. 

Infringement  of  patents — Details  of 
plans. — It  is  not  probable  that  in  the  ab- 
sence of  some  special  reason  therefor, 
the  memory  would  carry  for  eight  or 
nine  years  the  details  of  the  plan  or  idea 
suggested  by  the  plaintiff,  in  a  suit  for 
infringement,  to  the  defendant  and  illus- 
trated by  sketches.  While  of  course  it 
is  possible,  yet  such  testimony  is  not  of 
a  character  to  carry  great  weight.  "At 
any  rate,  when  there  was  nothing  to 
specially  arrest  the  attention,  it  taxes 
credulity  for  one  to  claim  that  he  bears 
in  mind  for  over  eight  years  the  details 
of  a  sketch  of  a  complicated  machine 
which  is  casually  shown  to  him,  and 
which  he  sees  but  for  a  short  time,  and 
is  enabled  to  thereafter  reproduce  the  de- 
tails of  that  sketch  in  a  model."  Morgan 
v.   Daniels,  153  U.  S.  120,  38  L.   Ed.  657. 

Misrepresentation  as  to  price. — Where 
a  witness  with  an  indistinct  recollection 
testifies  that  property  the  price  of  which 
is  claimed  to  have  been  misrepresented 
had  at  one  time  been  offered  at  a  less 
price,  this  is  not  sufficient  to  show  the 
misrepresentation  by  the  vendor  as  to 
the  price  of  the  property  in  a  suit  by  him 
for  specific  performance.  Cathcart  v. 
Robinson,  5   Pet.  264,  8  L.   Ed.   120. 

53.  Recollection  of  childhood  events. — 
The  testimony  of  witnesses  as  to  the 
manner  and  extent  of  an  accident,  who 
were  quite  young  boys  at  the  time  they 
alleged  that  it  happened,  which  was 
almost  thirty  years  before  the  time  they 
testified,  is  probably  entitled  to  little 
weight.  Ealone  v.  United  States,  164  U 
S.  255,  41  L.  Ed.  425. 
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more  likely  to  be  mistaken  than  in  fixing  the  date  at  which  a  transaction  long 
past  took  place.54 

Proof  of   Testimony   of   a  Witness   in  a   Former  Proceeding. — And   a 

witness  who  claims  to  be  able  to  state   from  mere  memory  the  exact  language 
of  a  witness,  since  deceased,  is  entitled  to  little  credit.55 

b.  Unwilling  Memories. — Witnesses  whose  memories  are  prodded  by 
the  eagerness  of  interested  parties  to  elicit  testimony  favorable  to  themselves  are 
not  usually  to  be  depended  upon  for  accurate  information.50 

8.  Inconsistent  Conduct. — While  inconsistent  conduct  is  entitled  to  much 
weight,  it  is  not  by  any  means  conclusive.57 

9.  Number  of  Witnesses. — Though  it  often  happens  that  the  jury  will 
render  their  verdict  in  accordance  with  the  testimony  of  the  superior  number  of 
witnesses,58  yet  where  there  is  an  inherent  improbability  in  the  testimony  of  the 
superior  number,  the  rule  is  essentially  different.59  Ordinarily  if  the  plaintiff 
and  the  defendant  have  directly. contradicted  each  other  as  to  the  existence  of  a 
fact,  the  testimony  of  that  party  should  prevail  who  is  corroborated  by  a  dis- 
interested witness  not  a  party  to  the  transaction,  where  the  question  in  issue  has 
to  be  determined  upon  the  testimony  of  those  three  witnesses  alone,  unless  there 
is  an  inherent  improbability  in  the  testimony  of  the  superior  number.60 

10.  Estimates  as  to  Time  and  Distance. — It  has  often  been  observed  that 
very  little  reliance  can  be  placed  upon  the  estimates  of  a  witness  when  speaking 
as  to  time  and  distances.61     And  estimates  of  witnesses  as  to  distance  especially 


54.  Preternatural  memory  of  dates. — 
Willett  v.  Fister,  18  Wall.  91,  97,  21  L- 
Ed.  804. 

The  testimony  of  a  wife  and  daughter, 
undertaking  to  swear  from  mere  memory 
after  a  lapse  of  several  years,  as  to  the 
exact  year  (as  ex.  gr.,  whether  1865  or 
1866)  when  they  saw  a  particular  paper, 
discredited;  there  being  circumstances 
leading  to  the  inference  that  they  were 
mistaken  as  to  the  year;  and  the  purpose 
of  the  suit  which  their  testimony  was 
brought  to  sustain  being  to  disturb,  in 
favor  of  the  husband  and  father,  after  a 
lapse  of  nearly  five  years,  and  after  the 
death  of  one  of  the  opposite  parties  to 
il,  a  settlement  apparently  fair.  Willett 
V.  Fister,  18  Wall.  91.  21   L.   Ed.   804. 

55.  He  remembered  the  exact  language 
of  another  witness. — If  a  witness  who  is 
offered  to  prove  evidence  given  at  a 
former  trial  by  a  witness  who  is  now  dead 
from  mere  memory,  professes  tn  be  able 
to  give  the  exact  language,  it  i?  a  reason 
for  doubting  his  good  faith  and  veracity. 
Puch  v.  Rock  Island,  97  U.  S.  693,  24  L. 
Ed.  1101.  See  the  title  HEARSAY  EVI- 
DENCE. 

56.  Memories  that  need  prodding. — The 
Barbed  Wire  Patent,  143  U.  S.  275,  284, 
36  L.  Ed.  154. 

57.  Inconsistent  conduct.— Where  in  a 
suit  for  the  specific  performance  of  a  con- 
tract for  the  sale  of  land,  the  defendant 
iii  his  answer  resists  the  claim  for  the  per- 
formance of  the  contract  first  on  the 
ground  that  he  was  induced  to  enter  into 
it  by  fraudulent  misrepresentations  of  the 
plaintiff,  and  second  that  the  price  was 
excessive,  and  third  that  he  executed  the 
eontract    under   an    impression    sanctioned 


by  the  conduct  of  the  plaintiff,  that  at  any 
time  before  its  completion  he  might  re- 
lease himself  from  it  by  paying  the 
penalty  of  $1,000,  it  was  held  that  the 
defendant's  eagerness  to  take  possession 
of  the  property;  his  apparent  satisfaction 
with  it;  his  willingness  to  complete  the 
transaction,  by  executing  the  necessary 
papers,  and  receiving  the  deeds;  his  en- 
tire silence  on  the  subject  of  relinquish- 
ing the  contract  and  paying  the  penalty 
until  the  scheme  for  which  he  purchased 
the  land  had  failed,  when  he  communi- 
cated his  intention  to  the  plaintiff's  at- 
torney; and  his  failure  even  then  to  tender 
the  penalty  are  not  circumstances  of  suffi- 
cient importance  to  deprive  the  defendant 
of  his  defense.  Cathcart  v.  Robinson,  5 
Pet.    264,   8   L.    Ed.    120. 

58.  Number  of  witnesses  as  affecting 
weight  of  evidence. — Agawam  Co.  v.  Jor- 
dan. 7  Wall.   583,   19  L-   Ed.   177. 

The  evidence  of  the  captain  of  a  vessel 
that  money  advanced  to  him  in  a  foreign 
port  for  repairs  or  supplies  was  made 
upon  the  credit  of  the  vessel  alone,  which 
is  in  conflict  with  the  testimony  of  the 
other  parties  to  the  contract,  is  entitled, 
as  against  their  direct  and  positive  dec- 
laration, to  little  weight.  The  Emily 
Souder,   17   Wall.   666,   21   L.    Ed.   683. 

59.  Improbability  may  outweigh  a 
superiority  in  numbers. —  Farley  v.  Hill, 
150  U.  S.  572,  37  L.  Ed.  1186. 

60.  Farley  v.  Hill,  150  U.  S.  572,  37  L. 
Ed.   1186. 

61.  Estimates  as  to  time  and  distance 
unreliable.— The  Carroll.  8  Wall.  302,  304, 
19  L.  Ed.  392:  City  of  Pari*.  9  Wall.  B34, 
637,  19  L.  Ed.  751;  The  Great  Republic, 
23  Wall.  20,  23   L.  Ed.  55. 
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on  the  water,  as,   for  example,   in  collision  cases,   are  necessarily  more  or  less 
uncertain,   and   hence   entitled   to   little   weight.02 

L.  Credibility  of  Witnesses"1— 1.  Interest.— The  common-law  incom- 
petency of  persons  interested  to  testify  has  been  removed  by  statute  in  almost 
all  the' jurisdictions.64  but  the  jury  are  not  bound  to  give  credit  to  the  statements 
of  a  witness  though  he  is  uncontradicted  and  unimpeached.65 

2.  Truth  and  Veracity. — Evidence  of  the  reputation  of  a  man  for  truth 
and  veracity  in  the  neighborhood  of  his  home  is  equally  competent  to  affect  his 
credibility  as  a  witness,  whether  it  is  founded  upon  dispassionate  judgment,  or 
upon  warm  admiration  for  constant  truthfulness,  or  natural  indignation  at  ha- 
bitual falsehood;  and  whether  his  neighbors  are  virtuous  or  immoral  in  their 
own  lives.  Such  considerations  may  affect  the  weight,  but  do  not  touch  the 
competency    of  the  evidence  offered  to  impeach  or  to  support  his   testimony.66 

3.  Infamy. — It  is,  to  say  the  least,  doubtful  whether  evidence  of  an  arrest 
only,  not  followed  by  a  conviction,  is  competent  to  affect  the  credibility  of  a 
witness.67 

4.  Falsus  in  Uno,  Falsus  in  Omnibus. — According  to  the  maxim  falsus  in 
uno,  falsus  in  omnibus,  if  a  witness  willfully  and  corruptly  swears  falsely  to  any 
material  fact  in  the  case,  the  jury  are  at  liberty  to  disregard  the  whole  of  his  tes- 
timony.68 


62.  Estimates  as  to  distance  on  water 
very  uncertain. — The  Stephen  Morgan,  94 
U.  S.  599,  601,  24  L.  Ed.  266. 

Estimates  by  witnesses  in  collision  cases 
as  to  the  interval  of  time  between  the 
first  discovery  of  the  other  vessel  and  the 
collision,  are  necessarily  more  or  less  un- 
certain. The  Stephen  Morgan,  94  U.  S. 
599,  24  L.  Ed.  266. 

"There  is  a  great  deal  of  discrepancy 
if,  the  testimony  relative  to  the  distance 
between  the  two  boats  at  the  time  the 
Cleona  started  across  for  the  Waggaman 
plantation.  Under  the  most  favorable  cir- 
cumstances it  is  impossible  to  measure 
distances  on  the  water  with  accuracy,  but 
in  times  of  excitement  there  is  very  little 
reliance  to  be  placed  on  the  opinion  of 
anyone  on  this  subject,  and  especially  is 
this  so  when  the  condemnation  of  a  boat 
may  depend  upon  it."  The  Great  Repub- 
lic. 23  Wall.  20,  29,  23  L.  Ed.  55. 

In  The  Carroll,  8  Wall.  302,  19  L.  Ed. 
392,  which  was  a  case  of  collision  between 
a  steamship  and  a  sailing  vessel,  the  ques- 
tion arose  as  to  when  the  captain  of  the 
schooner  first  sighted  the  steamer  ap- 
proaching her.  The  captain  of  the 
schooner  testified  that  he  saw  the  steamer 
coming  up  the  bay  about  a  quarter  of  a 
mile  distant.  Two  seamen  on  board  the 
schooner  corroborated  this  testimony. 
The  court  uses  the  following  language  in 
regard  to  the  corroborative  evidence:  "It 
is  true  they  manifestly  err  when  speaking 
of  time  and  distance,  but  they  were  inex- 
perienced seamen,  and  not  very  intelligent 
men,  and  there  is  no  good  reason  for  dis- 
crediting their  testimony,  which,  in  other 
respects,  is  reliable,  because  they  do  not 
testify  with  accuracy  about  distance  on 
the  water,  and  err  in  computations  of 
time.  It  may  well  be  doubted,  whether 
F.dmondson  was  not  mistaken  in  the  dis- 
said    he    was    from    the    steamer 


when  he  first  saw  her;  but  in  view  of 
the  testimony  furnished  from  the  steamer, 
the  point  is  not  material." 

63.  See,  generally,  the  title  WIT- 
NESSES. 

64.  Prior  to  the  statute  it  was  held  that  a 
man  might  lawfully  transfer  all  his  in- 
terest in  property  which  was  about  to 
become  the  subject  of  suit,  for  the  pur- 
pose of  making  himself  a  witness  in  such 
suit;  and  while  his  testimony  was  to  be 
carefully,  and,  perhaps,  suspiciously 
scrutinized,  when  contradicting  the  posi- 
tive statements  made  by  a  defendant  in 
equity  responsively  to  the  complainant's 
bill,  such  testimony  was  still  to  be  judged 
of  by  the  ordinary  rules  which  govern  in 
tlie  law  of  evidence,  and  to  be  credited 
or  discredited  accordingly.  Tobey  v. 
Lenoards,  2  Wall.  423,  17  L.  Ed.  842.  See 
the  title  WITNESSES. 

65.  While  the  jury  has  no  right  to  arbi- 
trarily disregard  the  positive  testimony  of 
unimpeached  and  uncontradicted  wit- 
nesses, the  very  courts  that  lay  down  this 
rule  qualify  it  by  saying  the  mere  fact 
that  the  witness  is  interested  in  the  result 
of  the  suit  is  deemed  sufficient  to  require 
the  credibility  of  his  testimony  to  be  sub- 
mitted to  the  jury  as  a  question  of  fact. 
Sonnentheil  v.  Christian,  etc.,  Brewing 
Co.,  172  U.   S.  401,  408,  43   L-   Ed.   492. 

66.  Truth  and  veracity. — Brown  v. 
United  States,  164  U.  S.  221,  224,  41  L. 
Ed.  410. 

67.  Infamy  as  affecting  credit  of  wit- 
ness.—Smith  v.  United  States,  161  U.  S. 
85,  90,  40  L.  Ed.  626. 

68.  Falsus  in  uno,  falsus  in  omnibus. — 
It  has  been  said,  that  if  witnesses  concur 
in  proof  of  a  material  fact,  they  ought  to 
be  believed  in  respect  to  that  fact,  what- 
ever may  be  the  other  contradictions  ii 
their  testimony.  That  position  may  b 
true,  under  circumstances;  but  it  is  a  doc 
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M.  Weight  and  Sufficiency  of  Evidence  of  Particular  Facts  and  Is- 
sues— 1.  Sale  or  Exchange. — A  clear  preponderance  of  proof  is  essential 
to  establish  that  the  parties  to  a  transaction  by  which  a  corporation,  formed  for 
the  purpose,  acquired,  in  exchange  for  its  own  capital  stock,  a  controlling  in- 
terest in  the  capital  stock  of  two  competing  interstate  railway  companies,  pur- 
suant to  a  combination  of  the  stockholders  in  these  companies,  agreed  that  the 
new  corporation  should  hold  such  stock  as  trustee  or  bailee  for  the  railway 
stockhclders,  where  the  transaction  on  its  face  was  one  of  purchase  and  sale.69 

2.  Sale  or  Mortgage. — It  is  well-nigh  impossible  to  formulate  any  general 
rule  as  to  weight  and  sufficiency  of  evidence  to  determine  whether  a  transaction 
was  a  sale  or  a  mortgage.  But  it  is  a  circumstance  of  some  weight  to  show  that 
the  transaction  was  a  sale  and  net  a  mortgage  that  the  property  was  sold  for 
about  its  sale  value,70  that  there  was  no  negotiation  between  the  parties  respect- 
ing a  loan  of  money  and  no  proposition  ever  made  respecting  a  mortgage,71  and 
that  the  alleged  loanee  was  not  a  lender  of  money.72  But  that  the  conveyance  is 
made  to  trustees,  is  not  a  circumstance  of  much  weight.  It  manifests  an  inten- 
tion in  the  drawer  of  the  instrument,  to  avoid  the  usual  forms  of  a  mortgage.73 
Xor  is  the  want  of  a  covenant  to  repay  the  money  complete  evidence  that  a 
conditional  sale  was  intended,  but  is  a  circumstance  of  no  inconsiderable  im- 
portance.74 Other  facts  held  to  be  of  more  or  less  weight  in  determining  this 
question  are  set  out  in  the   footnotes.75 


trine  which  can  be  received  only  under 
many  qualifications,  and  with  great  cau- 
tion. If  the  circumstances  respecting 
which  the  testimony  is  discordant  be  im- 
material, and  of  such  a  nature,  that  mis- 
takes may  easily  exist,  and  be  accounted 
for  in  a  manner  consistent  with  the  ut- 
most good  faith  and  probability,  there  is 
much  reason  for  indulging  the  belief,  that 
the  discrepancies  arise  from  the  infirmity 
of  the  human  mind,  rather  than  from  de- 
liberate error.  But  where  the  party  speaks 
tc  a  fact  in  respect  to  which  he  cannot  be 
presumed  liable  to  mistake,  as  in  relation 
to  the  country  of  his  birth,  or  his  being 
in  a  vessel  on  a  particular  voyage,  or  liv- 
ing in  a  particular  place,  if  the  fact  turn 
out  otherwise,  it  is  extremely  difficult  to 
exempt  him  from  the  charge  of  deliberate 
falsehood;  and  courts  of  justice,  under 
such  circumstances,  are  bound,  upon  prin- 
ciples of  law,  and  morality  and  justice,  to 
apply  the  maxim  falsus  in  uno,  falsus  in 
omnibus.  What  ground  of  judicial  belief 
can  there  be  left,  when  the  party  has 
shown  such  gross  insensibility  to  the  dif- 
ference between  right  and  wrong,  between 
truth  and  falsehood?  The  Santissima 
Trinidad,  7  Wheat.  283,  284,  338,  5  L.  Ed. 
454. 

69.  Unlawful  combinations. — Harriman 
v.  Northern  Securities  Co.,  197  U.  S.  244. 
49  L.  Ed.  739.  See  the  title  MONOP- 
OLIES   AND    CORPORATE   TRUSTS. 

70.  Sale  or  mortgage. — Although  great 
stress  is  laid  in  cases  of  this  kind,  on 
inadequacy  of  consideration,  where  there 
is  a  considerable  disproportion  between 
the  price  paid  and  the  real  value  of  the 
property,  yet  if  it  appears  that  the 
property  was  sold  for  about  the  sale  value, 
in  view  of  its  condition,  this  tends 
strongly  to  show  that  the  transaction  was 
a    sale    and    not    a    mortgage.      Coyle    v. 


Davis,  116  U.  S.  108,  29  L.  Ed.  583,  citing 
Russell  v.  Southard,  12  How.  139,  13  L. 
Ed.  927. 

71.  It  is  a  circumstance  of  much  im- 
portance to  show  that  the  transaction  be- 
tween the  parties  was  a  sale  and  not  a 
mortgage,  that  there  was  no  negotiation 
between  the  parties  respecting  a  loan  of 
money  and  no  proposition  ever  made  re- 
specting a  mortgage.  "He  does  not  ao- 
pear  to  have  imagined  that  money  was  to  be 
so  obtained;  and  when  it  became  abso- 
solutely  necessary  to  raise  money,  he  seems 
to  have  considered  the  sale  of  property  as 
his  only  resource."  Conway  v.  Alexander, 
7  Cranch  218,  3  L-  Ed.  321. 

72.  It  is  not  entirely  unworthy  of  notice 
in  determining  whether  a  transaction  was 
a  sale  or  a  mortgage,  that  the  alleged 
loanee  was  not  a  iender  of  money,  nor  a 
man  who  was  in  the  habit  of  placing  his 
funds  beyond  his  reach.  Conway  v.  Alex- 
ander, 7  Cranch  218,  3  L.  Ed.  321. 

73.  Conway  v.  Alexander,  7  Cranch  21 S. 
238,  3  L-   Ed.  321. 

74.  Conway  v.  Alexander,  7  Cranch  218, 
237,  3   L-   Ed.  321. 

75.  It  is  also  a  very  material  cir- 
cumstance in  proving  that  the  trans- 
saction  between  the  parties  was  a 
sale  and  not  a  mortgage,  that  after 
a  public  sale  of  the  property  al- 
leged to  be  mortgaged,  the  purchaser  took 
possession  of  the  premises,  and  began  ex- 
pensive improvements  which  added  much  to 
the  value  of  the  property.  These  facts 
must  be  presumed  to  have  been  Known 
by  the  alleged  mortgagor;  because  they 
passed  within  his  view.  "Yel  his  n 
intimate  friends  never  heard  him  suggest 
that  he  retained  any  interest  in  the  land." 
Conway  v.  Alexander,  7  Cranch  :.'18,  3  L. 
Ed.  321. 

It  is  a  circumstance  of  some   weight  in 
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3.  Secondary  Evidence  oe  Lost  Instruments. — Unquestionably  lost  rec- 
ords may  be  proved  by  secondary  evidence,  but  their  former  existence  and  loss 
must  first  be  established  by  competent  proof,  and  it  is  clear  that  evidence  merely 
showing  that  they  do  not  exist  is  not  sufficient  to  esablish  either  of  those  re- 
quirements.76 

4.  Intention. — An  intention  on  the  part  of  the  grantor  in  a  deed  to  convey 
different  land  from  that  described,  ought  not  to  be  inferred  from  slight  cir- 
cumstances.77 

5.  Mistake. — Although  parol  evidence  is  inadmissible  to  vary  a  written  con- 
tract, yet  it  may  be  admitted  to  show  that  there  was  no  misunderstanding  or 
mistake  bv  a  party  to  the  contract,  and  for  this  purpose  it  is  often  convincing.7  s 

6.  Transmission  of  Letter. — An  entry  on  the  post  bill  is  by  no  means  con- 
clusive evidence  of  the  transmission  of  a  letter,  for,  it  may  still  never  have  been 
put  into  the  mail,  or  may  have  been  stolen  in  its  passage.79 

7.  Reputation  or  Notoriety. — It  has  never  been  held  that  reputation  or 
notoriety  could  be  established  by  a  single  witness.80 

8.  Unheai/thFulness. — The  unhealthfulness  of  a  place  cannot  be  proven 
merely  by  evidence  that  a  person  became  sick  after  settling  on  such  place.81 

9.  Ownership. — The  fact  that  a  testator  makes  no  mention  whatever  of  a 
large  tract  of  land  in  his  will,  and  does  not  in  that  instrument  claim  to  have  any 
title  to  or  interest  in  the  same,  is  a  fact  of  great  weight  in  determining  his  owner- 
ship -to  property,  though  the  failure  to  enumerate  in  his  will  a  particular  piece 


determining  whether  the  transaction  is  to 
be  construed  a  sale  or  a  mortgage,  that  the 
tract  of  land  conveyed,  which  was  ad- 
mitted to  be  purchased  absolutely,  was 
not  devised  and  conveyed  separately.  It 
would  seem  as  if  the  parties  considered  it 
as  at  least  possible  that  a  division  might 
be  useless.  Conway  v.  Alexander,  7 
Cranch  218,  3  L.  Ed.  321. 

76.  Secondary  evidence  of  lost  instru- 
ments.— Improvement  Co.  v.  Munson,  14 
Wall.  442.  452,  20  L.  Ed.  867.  See  the 
title  BEST  AND  SECONDARY  EVI- 
DENCE, vol.  3,  p.  221. 

77.  Proof  of  intention. — Where  A.  con- 
veys to  B.,  by  metes  and  bounds,  the  cir- 
cumstances ought  to  be  very  strong,  to 
prove  that  he  meant  to  convey  any  other 
lands  than  those  specifically  described, 
before  this  court  would  be  induced  to  set 
aside   one   deed,   and   decree  the   execution 

If  the  vendee  may  set  up  such 
md  of  equity,  the  vendor  may  do 
the  same;  and  the  intrinsic  difficuli 
which  such  investigations  would  present, 
would  make  it  generally  better  to  leave 
the  parties  to  their  remedy  at  law.  If  a 
person,  supposing  himself  possessed  of 
a  specific  tract  of  land,  in  a  certain  neigh- 
borhood, should  contract  for  the  sale  of 
that  lanrl  to  another,  it  does  by  no  means 
follow,  that  he  would  have  sold  him  any 
other  tract,  in  the  same  vicinity,  to  which, 
without  his  knowledge,  lie  was  then  en- 
titled, much  less  that  he  would  have  sold 
it  for  the  same  price.  Russell  v.  Transyl- 
vania University,  1  Wheat.  432.  435.  4  L. 
Ed.    129. 

78.  Mistake. — Where  a  party  claims  that 
he  had  accepted  notes  of  a  limited  liability 
company    through    a    misunderstanding,    it 


was  held  "whatever  obligations  may  have 
been  assumed  by  the  original  contract, 
the  fact  that  the  plaintiff  knew  that  the 
contemplation  of  the  purchasing  parties 
was  a  limited  liability  company,  and  that 
on  the  delivery  of  the  machinery  it  ac- 
cepted the  notes  of  such  company,  is 
evidence  strong,  if  not  convincing,  that 
its  acceptance  of  such  notes  was  not 
through  a  mistake,  but  from  a  recognition 
of  the  understanding  between  the  parties 
at  the  time  of  the  original  contract." 
"Whatever  other  significance  and  value 
such  testimony  may  have,  it  is  certainly 
significant  and  competent  upon  the  ques- 
tion whether  the  acceptance  of  the  notes 
of  this  limited  liability  company  was  in- 
tentional or  through  mistake."  Case  Mfg. 
Co.  v.  Soxman,  13S  U.  S.  431,  437,  34  L. 
Ed.   1019. 

79.  Proof  of  transmission  of  letter. — 
Dunlop  v.  Munroe,  7  Cranch  242,  270,  3 
L.   Ed.   329. 

80.  Reputation  or  notoriety. — Watts  v. 
Lindsey,   7   Wheat.   158,   163,  5  L.   Ed.  423. 

81.  Proof  of  the  unhealthfulness  of  a 
location. — It  is  no  proof  of  fraudulent 
misrepresentation  as  to  the  fitness  of  a 
particular  locality  for  an  academy,  nor  as 
to  his  healthfulness,  that  the  complain- 
ant's family,  after  settling  on  the  place, 
was  sickly;  because  this  circumstance  may 
have  been  produced  by  other  causes,  and 
is  not  certainly  attributable  to  the  place, 
especially  where  the  testimony  in  the 
cau<=e  proves  the  general  reputation  was 
in  its  favor,  and  that  families  sometimes 
repaired  to  it  for  the  sake  of  health. 
Cathcart  v.  Robinson,  5  Pet.  264,  8  L.  Ed 
120. 
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of  property  owned  by  a  testator  would,  in  ordinary  cases,  be  of  not  the  slight- 
est significance.82 

V.    Withdrawing  and  Striking  Out  Evidence. 

A.  Withdrawing  Evidence. — Where  improper  evidence  has  been  suffered 
by  the  court  to  get  before  the  jury,  it  is  properly  afterwards  withdrawn  from 
it.83  Thus,  the  court  may  withdraw  the  evidence  from  the  consideration  of 
the  jury,  where  there  is  no  evidence  on  the  subject  which  ought  to  have  been 
submitted  to  them.83a  And  the  effect  of  its  withdrawal  is  to  cure  the  error  of 
the  court  in  admitting  it  in  the  first  instance.84 

B.  Striking  Out  Evidence — 1.  Nature  and  Effect  of  Motion. — A  mo- 
tion to  exclude  the  evidence  from  the  jury  is  in  the  nature  of  a  demurrer  to 
the  evidence,  though  less  technical,  and  has  in  many  of  the  states  superseded 
the  ancient  practice  of  a  demurrer  to  evidence.85  Such  a  motion,  like  the  de- 
murrer to  evidence,  admits  not  only  what  the  testimony  proves,  but  what  it 
tends  to  prove.     The  ultimate  facts,  in  other  words,  are  admitted. ^'; 

2.  Grounds  for  Motton. — If  a  party  objects  to  the  answer  of  a  witness  on 
the  ground  that  it  is  not  responsive  to  the  question,  he  should  make  a  motion 
to  strike  the  answer  out.87 

3.  Requisites  and  Sufficiency  of  Motion. — A  motion  to  strike  out  evi- 
dence must  have  sufficient  precision  and  definiteness  to  apprise  the  court  of  the 
grounds  thereof  by  stating  specifically  the  grounds  upon  which  his  motion  to 
strike  out  is  based.88  But  lack  of  precision  in  the  motion  may  be  cured  by  the 
direction  of  the  verdict.89 

4.  Time  of  Motion. — A  motion  to  strike  out  testimony  must  be  seasonably 
made.  It  comes  too  late  after  the  witness  has  left  the  stand  and  after  several 
other  witnesses  have  been  subsequently  examined.90  And  it  is  believed  that 
the  motion  comes  too  late  after  the  conclusion  of  the  testimony  of  the  witness 
objected  to.91 

VI.   Questions  of  Law  and  Fact. 

A.  Scope  of  Treatment. — The  purpose  of  this  section  is  to  give  only  the 
general  rules  governing  the  province  of  the  court  and  jury  respectively,  and  no 
attempt  is  made  to  discuss  their  provinces  over  particular  issues.  Elsewhere  in 
this  work,  under  appropriate  titles,  will  be  found  detailed  discussions  ;  for  the 
question  arises  in  connection  with  almost  every  subject.     For  example,  the  rule 


82.  Weight  of  testimony  to  prove 
ownership. — Rergere  v.  United  States.  168 
U.  S.  6G.  42  L.  Ed.  383. 

83.  When  withdrawal  of  evidence 
proper.— Specht  v.  Howard,  16  Wall.  564, 
21  L-  Ed.  348. 

83a.  Ronndtree  v.  Smith.  198  U.  S.  269, 
27  L.  Ed.   722. 

84.  Curative  effect  of  w'thdrawal  ^f 
evidence.— See  the  title  APPEAL  AND 
ERROR,  vol.  2,  p.  343. 

Where,  before  the  final  submission  of 
the  case  to  the  jury,  irrelevant  evidence, 
which  had  been  admitted,  was  withdrawn, 
and  they  were  instructed  to  disreeard  it. 
held,  that  an  exception  to  the  action  of 
the  court  will  not  be  sustained,  the  pre- 
sumption being,  so  far  as  this  court  is 
concerned,  that,  under  such  circumstan 
the  jury  based  their  verdict  upon  legal 
evidence  only.  Pennsylvania  Co.  v.  Roy, 
102  U.  S.  451,  26  L.  Ed.  141. 

85.  Motion  to  strike  out  in  nature  of 
demurrer  to  evidence. — Louisville,  etc..  R. 
Co.  v.  Woodson,  134  U.  S.  614,  621,  33 
L    Ed.   1032. 


A  motion  to  strike  out  evidence  on  a 
certain  topic,  which  practically  compre- 
hends all  tlie  evidence,  is.  in  effect,  a 
demurrer  to  the  evidence,  and  any  lack 
of  precision  in  the  motion  is  cured  bv 
the  subsequent  direction  of  a  verdict. 
Rerbecker  v.  Robertson,  152  U.  S.  373  38 
L.   Ed.  484. 

86.  Effect    of    motion    to    strike    out 

Louisville,   etc..    R.    Co.    :     Woodson     134 
U.  S    614,  621,  33  L.  Ed.   1032. 

87.  Grounds  for  motion  to  strike  out. — 
Gould  v.  Day,  94  U.  S.  405,  24   I.    Ed 

88.  Precision  required  in  motion. — Rer- 
becker v.  Robertson.  152  U.  S-  8  L. 
Ed.  4si 

89.  Curing  lack  of  precision. — Berbec^er 
v  Robertsi  n,  152  U.  S.  373,  38  L.  Ed. 
484. 

90.  Time  of  motion. — Benson  v.  United 
States.  146  U.  P.  325,  36  L.   Ed.  991. 

91.  Motion  too  late  after  close  of  evi- 
dence.—  Berbecker  v.  Robertson,  L52  U. 
S.  373,  38  L    Ed.  484. 


1056 


EVIDENCE. 


that  it  is  a  question  of  law  for  the  court  to  determine  to  whom  accretions  belong 
is  treated  in  Accession,  Accretion  and  Reliction,  vol.  1,  p.  57.  And  the  rule 
as  to  what  is  a  reasonable  time  to  object  to  an  account  rendered,  is  treated  in 
Accounts  and  Accounting,  vol.  1,  p.  72.  And  the  rule  that  materiality  of  the 
alteration  of  a  written  instrument  is  a  question  of  law  for  the  court,  is  treated 
in  Alteration  of-  Instruments,  vcl.  1,  p.  270.  And  the  question  whether  it 
is  the  province  of  the  court  or  the  jury  to  decide  questions  of  negligence  and 
contributory  negligence,  will  be  found  treated  in  the  titles  Bailments,  vol.  2, 
p.  782;  Negligence;  etc.  But  we  only  give  the  above  to  serve  as  an  illustra- 
tion ;  a  complete  and  exhaustive  list  of  these  references  will  be  given  under  the 
title  Questions  of  Law  and  Fact. 

B.  Statement  of  the  General  Principles — 1.  General  Province  of  Court 
and  Jury. — The  rule  is  well  settled  both  in  civil,92  and  criminal  cases93  with  the 
exception  of  possibly  one  decision,9311  of  doubtful  authority,93"  that  it  is  the 
province  of  the  court  to  determine  all  questions  of  law.  But  it  is  equally  well 
settled  that  it  is  the  peculiar  province  of  the  jury  to  find  and  dc  nine  all  ques- 
tions of  fact.94     The  authority  of  the  jury  as  to  the  latter  is  as  absolute  as  the 


92.  Questions  of  law  for  court  in  civil 
cases. — Steele  v.  Spencer,  l  Pet.  552,  7 
L.  Ed.  259;  Parks  v.  Ross,  11  How.  362, 
13  L.  Ed.  730;  Merchants'  Bank  v.  State 
Bank,  10  Wall.  604,  637,  19  L.  Ed  1008; 
Railroad  Co.  v.  Fraloff,  100  U.  S.  24,  25 
L.  Ed.  531;  Georgia  v.  Brailsford,  3  Dall.  1, 
1  L.  Ed.  483;  Scott  v.  Lloyd,  9  Pet.  418, 
445,  9  L.  Ed.  178;  Nudd  v.  Burrows,  91 
U.  S.  426,  439,  23  L-  Ed.  286;  Hickman  v. 
Jones,  9  Wall.  197,  201,  19  L.  Ed.  551; 
District  of  Columbia  v.  Robinson,  180  U. 
S.   92,    103,   45    L.    Ed.    440. 

93.  Questions  of  law  for  court  in  crimi- 
nal cases. — "We  must  hold  firmly  to  the 
doctrine  that  in  the  courts  of  the  United 
States  it  is  the  duty  of  juries  in  criminal 
cases  to  take  the  law  from  the  court  and 
apply  that  law  to  the  facts  as  they  find 
them  to  be  from  the  evidence.  Upon  the 
court  rests  the  responsibility  of  declaring 
the  law;  upon  the  jury,  the  responsibility 
of  applying  the  law  so  declared  to  the 
facts  as  they,  upon  their  conscience,  be- 
lieve them  to  be.  Under  any  other  sys- 
tem, the  courts,  although  established  in 
order  to  declare  the  law,  would  for  every 
practical  purpose  be  eliminated  from  our 
system  of  government  as  instrumentali- 
ties devised  for  the  protection  equally  of 
society  and  of  individuals  in  their  essen- 
tial rights.  When  that  occurs  our  govern- 
ment will  cease  to  be  a  government  of 
laws,  and  become  a  government  of  men. 
Liberty  regulated  by  law  is  the  underly- 
ing principle  of  our  institutions."  Sparf 
v.  United  States,  156  U.  S.  51,  102,  39  L. 
Ed.  343. 

93a.  The  jury  held  to  be  judges  of  the 
law. — Georgia  v.  Brailsford,  3  Dall.  1,  1  L. 
Ed.  483.  In  this  case  the  court,  in  charg- 
ing, explicitly  recognized  the  rule  that  on 
questions  of  fact  it  is  the  province  of  the 
jury,  and  on  questions  of  law  tin-  province 
of  the  court,  to  decide;  but  afterwards  in 
its  charge  overturned  this  statement  by 
directing  the  jury  that  they  had  neverthe- 
less the  right  to  take  upon  themselves  to 


judge  of  both,  and  to  determine  the  law 
as  well  as  the  fact  in  controversy. 

93b.  Georgia  v.  Brailsford  criticised. — 
In  United  States  v.  Morris,  1  Curt.  (U. 
S.)  58,  Judge  Curtis  comments  on  Georgia 
v.  Brailsford,  3  Dall.  (U.  S.)  1,  1  L  Ed. 
483,  as  follows:  "I  cannot  help  feeling 
much  doubt  respecting  the  accuracy  of 
this  report;  not  only  because  the  different 
parts  of  the  charge  are  in  conflict  with 
each  other,  but  because  I  can  scarcely  be- 
lieve that  the  chief  justice  held  the  opinion 
that  in  civil  cases,  and  this  was  a  civil 
case,  the  jury  had  the  right  to  decide  the 
law.  Indeed,  the  whole  case  is  an 
anomaly.  It  purports  to  be  a  trial  bv  jury, 
in  the  supreme  court  of  the  United  States, 
of  certain  issues  out  of  chancery.  And 
the  chief  justice  begins  by  telling  the 
jury  that  the  facts  are  all  agreed,  and  the 
only  question  is  a  matter  of  law,  and 
upon  that  the  whole  court  were  agreed. 
If  it  be  correctly  reported,  I  can  only  say. 
it  is  not  in  accordance  with  the  views  of 
any  other  court,  so  far  as  I  know,  in  this 
country  or  in  England,  and  is  certainly 
not  in  accordance  with  the  course  of  the 
supreme  court  for  many  years." 

94.  Questions  of  fact  are  for  the  jury.— 
Parks  v.  Ross,  11  How.  362,  373.  13  L  Ed. 
730;  Iron  Silver  Min.  Co.  v.  Mike,  etc., 
Min.  Co.,  143  U.  S.  394,  404,  36  L.  Ed. 
201;  Georgian.  Brailsford,  3  Dall.  1,  1  L 
Ed.  483;  Adams  v.  Roberts,  2  How.  486, 
11  L-  Ed.  349;  Jewell  v.  Jewell,  1  How. 
219,  11  L.  Ed.  108;  Richardson  v.  Boston, 
19  How.  263,  15  L.  Ed.  639;  Chesapeake, 
etc.,  Canal  Co.  v.  Knapp,  9  Pet.  541,  9  L. 
Ed.  222;  Hocran  v.  Page,  2  Wall.  605,  17 
L  Ed.  851;  Scott  v.  Lloyd,  9  Pet.  418.  445, 
9  L  Ed.  ITS;  Nudd  v.  Burrows,  91  U.  S. 
426,  439,  23  L.  Ed.  286;  United  States  v. 
Bank,  15  Pet.  37  7.  405,  10  L.  Ed.  774;  Hick- 
man v.  Jones,  9  Wall.  197,  201.  19  L  Ed. 
551;  Shutte  v.  Thompson,  15  Wall.  151. 
L65,    21     L    Ed.    123. 

It  belongs  to  the  jury  to  decide  whether 
the   facts  and  circumstances  introduced  in 
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authority  of  the  court  with  respect  to  the   former.94* 

But  the  court  of  claims  determines  the  facts  as  well  as  the  law,  and  may 
make  the  comparison  in  like  manner  as  the  jury.95 

2.  Rule  Where  the  Evidence  Is  Conflicting  and  Where  the  Facts  Are 
Undisputed. — Where  the  evidence  on  material  points  in  the  case  is  conflicting, 
the  question  presented  is  one  of  fact  for  the  jury.96  Though  it  is  true,  in  many 
cases,  that  where  the  facts  of  a  case  are  undisputed  the  effect  of  them  is  for  the 
judgment  of  the  court  and  not  for  the  decision  of  the  jury,  this  is  true  in  that 
"class  of  cases  where  the  existence  of  such  facts  come  in  question,  rather  than 
where  deductions  or  inferences  are  to  be  made  from  them.  And  whether  the 
facts  be  disputed  or  undisputed,  if  different  minds  may  honestly  draw  different 
conclusions  from  them,  the  case  is  properly  left  to  the  jury.07  Although  the 
facts  are  undisputed  it  is  for  the  jury  and  not  for  the  judge  to  determine  whether 
proper  care  was  given,  or  whether  they  establish  negligence.98  But  in  some  cases 
the  necessary  inference  from  the  proof  is  so  certain  that  it  may  be  ruled  as  a 
question  of  law.99     For  example,  if  a  sane  man  voluntarily  throws  himself  in 


evidence  are  satisfactorily  proved,  and  it 
is  the  province  of  the  court  to  determine 
whether,  if  fully  proved,  they  will  warrant 
the  jury  in  finding  that  the  allegations 
which  constitute  the  charge  are  estab- 
lished. UHenthal's  Tobacco  v.  United 
States,  97  U.  S.  237,  264,  24  L.   Ed.  901. 

The  authority  of  a  station  agent  to 
make  a  contract  subjecting  a  connecting 
or  forwarding  carrier  to  liability  beyond 
his  own  line,  is  a  question  of  fact  for  the 
consideration  of  the  jury.  Railroad  Co. 
v.  Pratt,  22  Wall.  123,  22  L.  Ed.  827. 

94a.  Xudd  v.  Burrows,  91  U.  S.  426,  439, 
23  L.   Ed.  286. 

95.  Practice  in  court  of  claims. — Moore 
:•.  United  States.  91  U.  S.  270,  23  L.  Ed. 
346.  See  the  title  COURTS,  vol.  4.  p. 
861. 

96.  Payment  of  assessments — Fact  of 
rotice. — Where  in  an  action  on  a  policy 
of  mutual  insurance  defense  is  set  up  that 
membership  had  been  forfeited  by  reason 
of  nonpayment  of  assessments,  but  the 
plaintiff  maintains  that  he  received  no 
notice  of  the  assessment,  it  was  held' that 
if  the  evidence  was  conflicting  as  to 
whether  such  notice  had  been  mailed  by 
the  association  to  the  assured,  that  it 
should  be  left  to  the  jury.  Mutual,  etc., 
Life  Ass'n  v.  Hamlin,  139  U.  S.  297,  35  L. 
Ed.  167. 

Action  on  life  policy. — Whether  a  party 
is  affected  with  "sickness  or  disease" 
within  the  meaning  of  the  questions  put 
to  him  prior  to  the  issue  of  a  life  insur- 
ance policy,  is  a  question,  when  medical 
testimony  is  one  way  and  that  of  acquaint- 
ances another,  for  the  jury.  Life  Ins.  Co. 
v.   Francisco,   17   Wall.  672,   21   L.   Ed.   698. 

So  are  the  answers,  written  oiu:  in  the 
presence  of  the  insurer's  agent  under  the 
obligation,  in  the  policy,  of  the  represent- 
atives of  the  assured,  to  furnish  "due 
proof  of  the  just  claim  of  the  assured;" 
if  the  assurer  have  received  and  kept  them 
without  objection  to  their  sufficiency. 
Life  Ins.  Co.  v.  Francisco,  17  Wall.  672, 
21  L-   Ed.  698. 


97.  Where  facts  are  undisputed. — Rail- 
road Co.  v.  Stout,  17  Wall.  657,  21  L  Ed. 
745.  And  see  Packet  Co.  v.  McCue,  17 
Wall.   508,  21  L   Ed.  705. 

Certain  facts  we  may  suppose  to  be 
clearly  established  from  which  one  sensi- 
ble, impartial  man  would  infer  that  proper 
care  had  not  been  used,  and  that  negli- 
gence existed;  another  man  equally  sen- 
sible and  equally  impartial  would  infer 
that  proper  care  had  been  used,  and  that 
there  was  no  negligence.  It  is  this  class 
of  cases  and  those  akin  to  it  that  the  law 
commits  to  the  decision  of  a  jury.  Twelve 
men  of  the  average  of  the  community, 
comprising  men  of  education  and 
men  of  little  education,  men  of  learn- 
ing and  men  whose  learning  con- 
sist only  in  what  they  have  themselves 
seen  and  heard,  the  merchant,  the  me- 
chanic, the  farmer,  the  laborer;  these  sit 
together,  consult,  apply  their  separate  ex- 
perience of  the  affairs  of  life  to  the  facts 
proven,  and  draw  a  unanimous  conclusion. 
This  average  judgment  thus  given  it  is 
the  great  effort  of  the  law  to  obtain.  It 
is  assumed  that  twelve  men  know  more 
of  the  common  affairs  of  life  than  does 
one  man,  that  they  can  draw  wiser  and 
safer  conclusions  from  admitted  facts  thus 
occurring  than  can  a  single  judge.  Rail- 
road Co.  v.  Stout,  17  Wall.  657.  663.  21  1. 
Ed.    745. 

98.  Negligence  is  a  question  for  the 
jury  though  the  facts  are  undisputed. — 
Railroad  Co.  v.  Stout,  17  Wall.  ii">7.  664, 
21  L.  Ed.  745.  See  the  title  NEGLI- 
GENCE. 

99.  When  questions  of  fact  are  for  the 
court.— Railroad  Co.  v.  Stout,  17  Wall. 
657,   663,  21   L   Ed.    74  5. 

Perfected  sale. — Where  the  evidence  is 
without  conflict,  and  the  facts  are  con- 
ceded or  fully  proved,  it  is  a  question  of 
law  whether  they  show  a  perfected  sale. 
Lilienthal's  Tobacco  v.  United  States,  97 
U.  S.  237,  270,  24   L  Ed.  901. 
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contact  with  a  passing  engine,  there  being  nothing  to  counteract  the  effect  of 
this  action,  it  may  be  ruled  as  a  matter  oi  law  that  the  injury  to  him  resulted 
from  his  own  fault,  and  that  no  action  can  be  sustained  by  him  or  his  representa- 
tives.1 So  if  a  coach  driver  intentionally  drives  within  a  few  inches  of  a 
precipice,  and  an  accident  happens,  negligence  may  be  ruled  as  a  question  of 
law.-  On  the  other  hand,  if  he  had  placed  a  suitable  distance  between  his  coach 
and  the  precipice,  but  by  the  breaking  of  a  rein  or  an  axle,  which  could  not  have 
been  anticipated,  an  injury  occurred,  it  might  be  ruled  as  a  question  of  law  that 
there  was  no  negligence  and  no  liability.3 

C.  Determination  of  Questions  with  Respect  to  the  Evidence — 1.  Ad- 
missibility of  Evidence. — The  question  whether  evidence  is  admissible  or  not, 
is  a  question  of  law  for  the  court.4 

2.  Weight  and  Sufficiency  of  Evidence. — But  the  rule  is  well  settled  that 
it  is  peculiarly    within    the    province    of    the    jury    to    decide    upon    the    weight"' 


1.  When  negligence  and  contributory 
negligence  are  for  the  court. — Railroad 
Co.  V.  Stout,  17  Wall.  657,  063,  21  L-  Ed. 
745. 

2.  Negligence  of  coach  driver. — Rail- 
road Co.  v.  Stout,  17  Wall.  657,  663,  21  L. 
Ed.  745. 

3.  Railroad  Co.  v.  Stout,  17  Wall.  657, 
663,    :.l    E-    Ed.    745. 

4.  Admissibility  of  evidence  question  of 
law  for  court. — Bank  v.  Guttschlick,  II 
Pet.  19,  20,  10  L.  Ed.  335;  Barreda  v.  Sils- 
bee,  21  How.  146,  16  L-  Ed.  86;  Hopt  v. 
Utah,  110  U.  S.  574,  28  L-  Ed.  262; 
Pennsylvania  v.  Ravenel,  21  How.  103, 
111,  16  E-  Ed.  33. 

It  is  the  duty  of  the  court  to  determine 
the  competency  of  evidence  and  to  decide 
all  legal  questions  that  arise  in  the  prog- 
ress of  a  trial;  and  consequently,  when 
assuming  that  all  the  testimony  adduced 
by  the  one  of  the  other  party  is  true,  it 
does  or  does  not  support  his  issue,  its 
duty  is  to  declare  this  clearly  and  directly. 
Whether  there  be  any  evidence,  is  a  ques- 
tion for  the  judge;  whether  there  be  suffi- 
cient evidence,  is  for  the  jury.  Chandler 
v.  Von  Roeder,  24  How.  224,  16  L.  Ed. 
633. 

Evidence  to  show  transfer  of  negotiable 
paper. — The  admissions  of  a  defendant, 
that  he  is  indebted  to  the  plaintiff  on 
promissory  notes,  when  proved  by  compe- 
tent  testimony,  are  sufficient  evidence  of 
the  transfer  of  negotiable  paper,  without 
proof  of  the  handwriting  of  the  payee; 
whether  the  evidence  was  legally  com- 
petent for  that  purpose,  or  not,  is  a  ques- 
tion for  the  court,  and  not  for  the  jury, 
in  the  absence  of  all  contradictory  testi- 
mony. McNiel  v.  Holbrook,  12  Pet.  84, 
'.i   L.  Ed.  1009. 

Whether  testimony  in  support  of  claims 
by  an  officer  for  credits  was  properly  in 
the  case,  was  a  qui  stion  for  the  court  and 
not  for  the  jury.  United  States  v.  Gilmore, 

7  Wall.  491,  19  L.  Ed.  2S:j. 

5.  The  weight  to  be  given  to  testimony 
is    for    the    jury. —  United    States   v.    Jones, 

8  Pet.  399,  8  L.  Ed.  988;  Ewing  v.  Burnet, 


11  Pet.  41,  9  L-  Ed.  624;  Teller  v.  Patten. 
20  How.  125,  127,  15  L-  Ed.  831;  Mulhall 
V.  Keenan,  18  \\  all.  342,  349,  21  L-  Ed. 
808;  Transportation  Line  v.  Hope,  95  U. 
S.  297,  298,  24  E.  Ed.  477;  KnicKerbocker 
Life  Ins.  Co.  v.  Pendleton,  115  U.  S.  339, 
345,  29  L-  Ed.  432;  McGowan  v.  American 
Pressed  Ian-Bark  Co.,  121  U.  S.  575, 
CU9,  3U  L.  Ed.  1027;  Union  Ins.  Co.  v. 
Smith,  124  U.  S.  405,  423,  31  L-  Ed.  497; 
Van  Stone  v.  Stillwell,  etc.,  Mfg.  Co.,  142 
U.  S.  128,  35  L.  Ed.  961;  Cochran  v. 
United  States,  157  U.  S.  286,  292,  39  L- 
Ed.  7  04;  Kelly  v.  Jackson,  6  Pet.  622,  629, 
8  L-  Ed.  523;  Insurance  Co.  v.  Rodel,  95 
U.  S.  232,  238,  24  L-  Ed.  433;  Roach  v. 
Huongs,  16  Pet.  319,  10  L-  Ed.  979; 
Pennsylvania  v.  Ravenel,  21  How.  103,  111, 
16  L.  Ed.  33;  Beaver  v.  Taylor,  1  Wall. 
637,  642,  17  L-  Ed.  601;  Drakely  v.  Gregg, 
8  Wall.  242,  19  L-  Ed.  409;  Barney  v. 
Schmeider,  9  Wall.  248,  253,  19  L-  Ed.  648. 

Weight  of  prima  facie  or  presumptive 
proof. —  Whenever  evidence  is  offered  to 
the  jury,  which  is  in  its  nature  prima  facie 
proof,  or  presumptive  proof,  its  character, 
as  such,  ought  not  to  be  disregarded;  ami 
no  court  has  a  right  to  direct  the  jury  to 
disregard  it,  or  to  view  it  under  a  dif- 
ferent aspect  from  that  in  which  it  is 
actually  presented  to  them.  Whatever 
just  influence  it  may  derive  from  that 
character,  the  jury  have  a  right  to  give 
it;  and  in  regard  to  the  order  in  which 
they  shall  consider  the  evidence  in  a 
cause,  and  the  manner  in  which  they  shall 
weigh  it.  the  law  has  submitted  it  to 
them  to  decide  for  themselves;  and  any 
interference  with  this  right  would  be  an 
invasion  of  their  privilege  to  respond  to 
matters  of  fact.  Crane  v.  Morris,  6  Pet. 
598,  8  L.  Ed.  514;  Eilienthal's  Tobbaco 
V.  United  States,  97  U.  S.  237,  268,  24  L 
Ed.   '.nil. 

Weight  of  presumptive  evidence. —  If  the 
evidence  i^  merely  of  a  presumpthe  na- 
ture, it  is  not  for  the  court  to  decide,  as 
a  point  of  law,  how  much  it  ought  to 
weigh  with  the  jury.  It  is  properly  their 
province  to  draw  the  conclusions  of  fact 
arising  from  such  presumption.  Chirac 
v.    Reinecker,    2    Pet.    013,    7    L.    Ed.    538; 
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and  sufficiency'1  of  the  evidence.  The  only  case  in  which  the  court  can  make 
inferences  from  evidence,  and  pass  upon  its  sufficiency,  is  on  a  demurrer  to  evi- 
dence.7 But  in  the  federal  courts,  the  question  whether  there  is  any  evidence  is 
a  question  for  the  judge.8 

Question  of  Fact  for  Court  Whether  Loss  of  Instrument  Has  Been 
Sufficiently  Shown. — And  the  question  as  to  whether  loss  of  a  written  instru- 
ment has  been  sufficiently  proved  to  admit  secondary  evidence  of  its  contents 
is  to  be  determined  by  the  court.9 

3.  Credibility  of  Witnesses. — The  credibility  of  witnesses  is  a  matter  to 
be  determined  by  the  jury.  And  if  the  judge  peremptorily  withdraws  this 
matter   from  their  consideration,  the  defendant  is  entitled  to  a  new  trial.10 


Columbia  Ins.  Co.  v.  Lawrence,  10  Pet. 
507.  519,  9   L-   Ed.  512. 

Effect  of  prices  current  to  show  market 
value. — What  effect  the  introduction  of 
prices  current  introduced  to  show  market 
value  should  have,  in  connection  with  the 
other  evidence  adduced  by  the  parties,  is 
a  question  for  the  jury.  Cliquot's  Cham- 
pagne, 3  Wall.  114,  18  L.  Ed.  116. 

Proof  of  agency. — The  jury  are  the 
judges  of  the  weight  of  testimony  offered 
to  prove  agency.  Beaver  v.  Taylor,  1 
Walt    637,  17   L-    Ed.   601.  _ 

The  weight  of  the  testimony  of  expert 
witnesses  is  for  the  jury.  Union  Ins.  Co. 
V.   Smith,   124   U.   S.   405,   31   L.    Ed.   497. 

The  court  called  attention  to  the  testi- 
mony of  the  experts,  and  instructed  the 
jury  that  it  was  for  them  to  determine 
its  weight.  Held,  that  the  instruction 
was  proper.  Spring  Co.  v.  Edgar,  99  U. 
S.   645,  25  L-  Ed.  487. 

The  weight  and  value  of  testimony  to 
prove  boundary  lines  is  a  question  to  be 
determined  by  the  jury.  McKey  v.  Hyde 
Park  Village,  134  U.  S.   84,  33  L.   Ed.   860. 

Proof  of  contract  for  liability  of  con- 
necting   carrier    beyond    his    own    line 

Though  where  goods  received  at  one  place 
are  to  be  transported  over  several  dis- 
tinct lines  of  road  to  another  and  distant 
one,  the  liability  of  the  common  carrier 
first  receiving  them  (where  no  special 
contract  is  made)  is  limited  to  his  own 
line,  yet  he  may  subject  himself  by  special 
contract  to  liability  for  them  over  the 
whole  course  of  transit.  If  there  is  com- 
petent evidence  of  such  a  contract  thus  to 
carry,  put  before  the  jury,  the  weight, 
force,  or  degree  of  such  evidence  is  not 
open  for  consideration  by  this  court.  Rail- 
road Co.  v.  Pratt,  22  Wall  123,  22  L.  Ed. 
827. 

6.  The  sufficiency  of  evidence  is  a  ques- 
tion for  the  jury.  Hyde  v.  Stone,  20  How. 
170,  15  L.  Ed.  874;' Union  Bank  v.  Ma- 
gruder,  7  Pet.  287,  8  L.  Ed.  687;  Chandler 
v  Von  Roeder,  24  How.  :.':.' I.  n;  L.  Ed. 
633;  Stitt  v.  Huidekopers,  17  Wall.  384, 
393,  21  L-  Ed.  644;  Burdell  V.  Denig,  92 
U.  S-  716,  722,  23  L-  Ed.  764;  Chesapeake, 
etc.,  Canal  Co.  v.  Knapp,  9  Pet.  541,  9  L. 
Ed.  222;  Greenleaf  v.  Birth,  9  Pet.  292, 
299,  9  L.  Ed.  132;  Scott  v.  Lloyd,  9  Pet. 
418,  445.  9  L-  Ed.  178;  United  Stati 
Laub,  12  Pet.  1,  5,  9  L.  Ed.  977;  McNiel  v. 


Holbrook,  12  Pet.  84.  9  L.  Ed.  1009; 
Strother  v.  Lucas,  12  Pet.  410,  9  L.  Ed. 
1137;  Walker  v.  Bank,  3  How.  62,  11  L. 
Ed.  494. 

Where  there  is  some  evidence  tending 
to  establish  a  fact  in  issue,  the  jury  must 
judge  of  its  sufficiency.  Richardson  v. 
Boston,  19   How.  263,   15  L.   Ed.  639. 

After  evidence  is  admitted,  the  question 
whether  it  is  sufficient  or  not  is  for  the 
jury,  and  it  is  their  province  to  draw  from 
it  all  such  inferences  and  conclusions  as 
it  conduces  to  prove,  and  which,  in  their 
judgment,  it  does  prove;  and  their  find- 
ing is  conclusive,  unless  a  new  trial  is 
awarded  by  the  court  in  which  the  case 
is  tried,  or  in  the  appellate  tribunal,  for 
some  error  of  law.  Barreda  v.  Silsbee,  21 
How.  146,   167,   16   L.   Ed.   86. 

Whether  the  evidence  before  a  jury 
does  or  does  not  sustain  the  allegations 
in  a  case  is  a  matter  wholly  within  the 
province  of  the  jury,  and  if  they  find  in 
one  way,  this  court  cannot  review  their 
finding.  Gregg  v.  Moss,  14  Wall.  564,  20 
L    Ed.  740. 

Forbearance  to  sue  as  consideration  for 
contract. — The  sufficiency  of  evidence  to 
establish  forbearance  by  a  party  to  sue, 
and  of  the  promise  of  the  other  party,  in 
consideration  of  the  forbearance,  to  per- 
form some  act.  is  a  matter  of  fact. 
Union  Bank  v.  Magruder,  7  Pet.  287,  8  L. 
Ed.  687. 

Whether  the  evidence  is  sufficient  to 
warrant  a  verdict  of  guilty  in  a  criminal 
prosecution,  is  a  question  for  the  jury 
under  the  instructions  of  the  court. 
Hickman  v.  Jones.  9  Wall.  197,  19  L.  Ed. 
551. 

7.  Practice  on  demurrer  to  the  evidence. 
—Bank  v.  Guttschlick.  14  Pet.  19.  20,  10 
L.  Ed.  335.  See  the  title  DEMURRER 
TO  THE  EVIDENCE,  ante,  p.  289. 

8.  Directing  verdict. — Chandler  v.  Von 
Roeder,  24  How.  224,  16  L.  Ed.  633.  See 
the  title  VERDICT. 

9.  Laying  the  foundation  for  secondary 
evidence. — Tayloe  v.  Riggs,  l  Pet.  591,  7 
L.  Ed.  275.  See  the  title  BEST  WH 
SECONDARY    EVIDENCE,    vol.    3,    p. 

214. 

10.  Credibility  of  witnesses  is  for  the 
jury.  -Ewing  v.  Burnet.  11  Pet.  41.  50,  9 
L.  Ed.  624;  Bliven  v.  New  England  Screw 
Co.,    23    How.    420,    16    L.    Ed.    510;    JEtn.-i 
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4.  Construction  of  Documentary  Evidence. — Written  evidence,  as  a  gen- 
eral rule,  must  be  construed  by  the  court.11 

D.  Particular  Issues  as  Constituting  Questions  of  Law  and  Fact — 
1.  Motive  and  Intention. — Motive12  and  intent13  are  usually  questions'of  fact 
for  the  jury. 

2.  Title. — Title  is  often  a  question  of  mixed  law  and  fact — and  a  party  is 
not  concluded  by  an  erroneous  opinion  of  the  court,  pronounced  in  a  former 
case.14 

3.  Waiver  and  Acquiescence. — The  questions  whether  there  has  been  a 
waiver,15  or  acquiescence,10  are  questions  of  fact  for  the  jury. 

4.  Reasonableness — a.  Of  Time. — Where  the  facts  are  clear,  what  is  a  rea- 
sonable time  is  always  a  question  exclusively  for  the  court,17  but  where  the 
proofs  are  conflicting,  the  question  is  a  mixed  one  of  law  and  of  fact.  In  such 
cases  the  court  should  instruct  the  jury  as  to  the  law  upon  the  several  hypotheses 
of  fact  insisted  upon  by  the  party.18 


Life  Ins.  Co.  v.  Ward,  140  U.  S.  76,  35  L. 
Ed.  371;  Smith  v.  United  States,  161  U. 
S.  85,  40  L-  Ed.  626;  Bliven  v.  New  Eng- 
land Screw  Co.,  23  How.  420,  433,  16  L. 
Ed.  510. 

It  is  not  error  for  a  court,  leaving  to 
the  jury  the  credibility  of  the  testimony 
and  their  belief  of  certain  material  facts, 
to  instruct  the  jury  that  they  must,  if 
they  so  believe,  find  for  one  party,  though 
this  may  be  all  that  is  in  contest.  It  is 
not  error  for  a  court  in  its  instructions 
to  limit  the  jury  to  the  special  contract 
which  alone  was  considered  by  counsel  on 
both  sides,  and  when  no  evidence  of  the 
value  of  services  was  given  or  instruc- 
tions asked  as  applicable  to  a  common 
count  found  in  the  declaration.  Stitt  v. 
Huidekopers,  17  Wall.  384,  21  L.  Ed. 
644. 

11.  Written  evidence  to  be  construed 
by  the  court. — Bliven  7'.  New  England 
Screw  Co.,  23  How.  420,  432,  16  L.  Ed. 
510.  See  the  title  DOCUMENTARY 
EVIDENCE,  ante,  p.  431. 

12.  Motive  in  tort  actions  for  the  jury. 
— The  motive  which  induced  the  com- 
manding officer  of  a  ship  to  inflict  cor- 
poral punishment  upon  a  marine  for  re- 
fusing to  do  duty,  is  one  exclusively  for 
the  jury,  to  be  decided  by  them  upon  the 
whole  testimony.  Dinsman  v.  Wilkes,  12 
How.  389,  13  L-  Ed.  1036.  See,  also, 
Jewell  v.  Jewell,  1  How.  219,  11  L-  Ed. 
108. 

13.  Intent  is  a  question  of  fact  for  the 
jury. — United  States  v.  Quincy,  6  Pet. 
4i:,,  466,  8  L-  Ed.  458;  Kendall  v.  Winsor, 
21  How.  322,  331,  16  L.  Ed.  165:  Jewell 
V.  Knight,  123  U.  S.  426.  31  L.  Ed.  190; 
Smith  r.  Craft,  123  U.  S.  436,  31  L.  Ed. 
267:  Crawford  v.  Neal,  144  U.  S.  585.  36 
L  Ed.  552.  See  the  title  ASSIGNMENTS 
FOR  Till'  BENEFIT  OF  CREDITORS, 
vol.  2,  p.  618. 

The  rule  is  that  if  there  be  any  conflict 
as  to  the  words  used  in  a  written  instru- 
ment, or  if  the  words  themselves  be  am- 
bieuous,  the  question  of  intent  must  be 
left  to  the  jury.  Sonncntheil  v.  Chris- 
tian, etc..  Brewing  Co.,  172  U.  S.  401,  408, 
43    L.    Ed.    492. 


Whether  or  not  an  inventor  intended  to 
delay  applying  for  a  patent  until  he  had 
perfected  his  invention,  or  negligently  to 
postpone  his  claims  to  a  patent,  as,  for 
instance,  by  acquiescing  with  full  knowl- 
edge in  the  use  of  his  invention  by  others, 
are  questions  which  ought  properly  to  be 
left  to  the  jury.  Kendall  v.  Winsor,  21 
How.  322,  16  L-  Ed.  165. 

14.  Title  a  mixed  question  of  law  and 
fact. — Richardson  v.  Boston,  19  How.  263, 
268,    15    L.    Ed.    639. 

15.  Waiver  a  question  of  fact. — Pence 
V.  Langdon,  99  U.  S.  578,  25  L,.   Ed.  420. 

The  question  as  to  what  amounts  to  a 
waiver  is  a  question  of  fact  for  the  con- 
sideration of  the  jury,  and  not  a  matter 
of  law.  Union  Bank  v.  Magruder,  7  Pet. 
287,  8  L.  Ed.  687.  See  the  titles  BILLS, 
NOTES  AND  CHECKS,  vol.  3,  p.  336; 
WAIVER. 

16.  Acquiescence  a  question  of  fact. — 
Whether  there  has  been  an  acquiescence 
or  not  by  the  principal  in  the  acts  of  his 
agent  as  to  amount  to  ratification,  is  a 
question  for  the  jury.  Law  v.  Cross,  1 
Black  533,  539,  17  L-  Ed.  185.  See  the 
title    PRINCIPAL   AND    AGENT. 

17.  When  reasonableness  of  time  is  for 
the  court. — Wiggins  v.  Burkham,  10  Wall. 
129,  19  L.  Ed.  884,  citing  Toland  v. 
Sprague,  12  Pet.  300,  336,  9  L.  Ed.  1093. 

What  constitutes  a  reasonable  time  for 
objecting  to  an  account  stated  in  a  ques- 
tion of  law.  Oil  Co.  v.  Van  Etten,  107 
U.  S.  325,  27  L.  Ed.  319,  citing  Perkins  v. 
Hart,  11  Wheat.  237,  6  L.  Ed.  463;  Toland 
v.  Sprague,  12  Pet.  300,  9  L.  Ed.  1093; 
Wiggins  v.  Burkham,  10  Wall.  129,  19  L. 
Ed.   884. 

On  a  promise  to  pay  a  certain  sum  of 
money  after  the  lapse  of  a  reasonable 
time,  the  question  of  what  was  a  reason- 
able time  (there  being  no  evidence  in  the 
case  but  the  written  promise  itself),  is  a 
question  for  the  court.  Nunez  v.  Dautel, 
19   Wall.    560,   22   L.    Ed.    161. 

18.  When  reasonableness  of  time  for 
the  jury. — Wiggins  v.  Burkham,  10  Wall. 
129,  19  L-  Ed.  884;  Lawrence  V.  Mc- 
Calmont,    2     How.     426,    11     L.     Ed.    326; 
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b.  Of  Ordinances. — The  question  as  to  the  reasonableness  of  charges  imposed 
by  a  city  ordinance  upon  corporations  engaged  in  interstate  commerce,  is  a  ques- 
tion for  the  jury.  And  this  although  generally  speaking  whether  an  ordinance 
be  reasonable  is  a  question  for  the  court.19 

5.  Meaning  of  Words  and  Phrases. — The  customary  meaning  of  a  word 
among  merchants  is  a  matter  of  fact  for  the  jury  to  decide  upon  evidence.20 

6.  Knowledge  or  Notice. — Knowledge  or  notice  is  usually  classed  as  a 
question   of   fact.21 

7.  Force  and  Eeeect  oe  Written  Instruments. — Admitting  the  universal- 
ity of  the  maxim,  de  jure  respondent  judices,  de  facto  juratores,  it  will  not  be 
denied,  that  it  is  the  province  of  the  court  to  decide  upon  the  force  and  legal 
effect  of  a  sealed  instrument.22 

8.  Existence  oe  an  Alleged  State  oe  Aeeairs. — In  accordance  with  the 
general  rule  that  the  construction  of  written  instruments  is  for  the  court,23  where 
the  question  is  whether  there  was  a  contract  between  two  parties  to  be  deduced 
from  correspondence,  this  is  to  be  decided  by  the  court.24  And  if  a  deed  be 
given  in  evidence,  a  contract  proven,  or  its  breach  testified  to.  the  existence  of 
such  deed,  contract,  or  breach,  there  being  nothing  in  derogation  of  the  evi- 
dence, is  no  doubt  to  be  ruled  as  a  question  of  law.25  But  exceptional  cases 
arise  where  the  contract  rests  partly  in  the  correspondence  and  partly  in  oral 
communications,  in  which  it  is  held  that  the  question  whether  or  not  there  is 
a  contract  is  a  question  for  the  jury.26 

9.  Nature  oe  a  Business. — What  the  nature  of  the  business  of  dealing  in 
strain  in  each  case  is,  what  is  necessarv  and  proper  to  its  successful  prosecution, 
what  is  involved  in  the  usual  and  ordinary  course  of  its  management  bv  those 
engaged  in  it,  at  the  place  and  time  where  it  is  carried  on,  are  all  questions  of 
fact  to  be  decided  by  the  jury,  from  a  consideration  of  all  the  circumstances 
which,  singly  or  in  combination,  affect  its  character  or  determine  its  peculiar- 
ities.27 

VII.    Rebutting  Evidence. 

See  ante,  "Definitions,"  II,  A. 

A.  In  General. — Evidence  will  be  legal,  as  rebutting  testimony  (as  to  repel 
an  imputation  or  charge  of  fraud),  which  would  not  be  admissible  as  original 
evidence.28 

Facts  proved  by  way  of  circumstantial  evidence  may  always  be  ex- 
plained by  the  party  against  whom  they  are  adduced.29 


Louisville    Mfg.    Co.    v.    Welch,    10    How. 
461,   13    L.    Ed.   497. 

The  question  as  to  what  is  a  reasonable 
time  is  for  the  jury  to  determine,  under 
proper  instructions  from  the  court.  Van 
Stone  v.  Stillwell.  etc.,  Mfg.  Co.,  142  U. 
S.    128,   35    L.    Ed.    961. 

19.  Reasonableness  of  ordinances. — At- 
lantic, etc.,  Tel.  Co.  v.  Philadelphia.  190  U. 
S.  160,  47  L.  Ed.  995.  See  the  title  OR- 
DINANCES. 

20.  Customary  meaning:  of  words. — Law 
V.  Cross.  1  Black  533,  17  L  Ed.  185.  See 
the  title  INTERPRETATION  AND 
CONSTRUCTION. 

21.  Knowledge  of  holder  of  note. — Tt 
is  a  question  of  fact  for  the  jtirv,  whether 
or  not  the  holder  of  a  note  had  knowledge 
of  defects  existing  antecedently  to  the 
transfer  to  him.  Goodman  v.  Simonds, 
20  How.  343.  15  L  Ed.  034.  Rut  see  the 
title  BILLS.  NOTES  AND  CHECKS, 
vol.   3,   p.    303. 


22.  Force  and  effect  of  sealed  instru- 
ment.—Piles  v.  Bouldin,  11  Wheat.  325, 
330,  6  L  Ed.  486.  See  the  title  SEALS 
AND    SEALED    INSTRUMENTS. 

23.  See  the  title  INTERPRETATION 
AND   CONSTRUCTION. 

24.  Existence  of  contract  by  corre- 
spondence.— Goddard  v.  Foster,  17  Wall. 
123.   21    L    Ed.   589. 

25.  Existence  of  deed,  contract  or  its 
breach. — Railroad  Co.  v.  Stout,  17  Wall. 
657,  663.  21    L   Ed.   745. 

26.  Where  facts  are  undisputed. — God- 
dard  v.  Foster,  17  Wall.  123.  142.  21  L. 
Ed.  589,  citing  Barreda  v.  Silsbee,  21 
How.    146.    16    L    Ed.    86. 

27.  Nature  of  a  business. — Irwin  v.  Wil- 
liar.    110    U.    S.    499,    506.   2S    L.    Ed.    225. 

28.  General  rule  as  to  admissibilitv  of 
rebutting  evidence. — Zacharie  t'.  Franklin, 
12   Pet.    151,   9   L.    Ed.    1035. 

29.  Right  to  explain  circumstantial  evi- 
dence.— Brink  7-.  Kennedy,  17  Wall.  19, 
27,  21   L.   Ed.  551. 
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Evidence  as  to  Motive. — Where  the  defendant  has  introduced  evidence  to 
explain  his  motive,  evidence  in  rebuttal  may  be  admitted.-" 

B.  Right  to  Rebut  Incompetent  Evidence. — Where  a  party  upon  the  trial 
of  a  case  claims  a  right  and  is  permitted  to  introduce  evidence  that  is  incom- 
petent, he  cannot  be  heard  to  complain  of  the  introduction  of  evidence  in  re- 
buttal thereof.''1  Though  the  admission  •  of  evidence  which  was  irrelevant,  but 
which  was  not  objected  to,  will  not  authorize  the  admission  of  other  irrelevant 
evidence,  offered  to  rebut  the  same,  when  the  same  is  objected  to.32 

EVIDENCE  AT  FORMER  TRIAL.— See  the  title  Hearsay  Evidence. 

EVIDENCE  ON  PRELIMINARY  EXAMINATION.— See  the  title  Hear- 
say Evidence. 

EXACTION.— See  the  title  Extortion. 

EXAMINATION. — See  the  title  Inspection  and  Physical  Examination. 
As  to  examination  for  promotion,  see  the  title  Army  and  Navy,  vol.  2,  p.  501. 
As  to  detention  of  vessel  for  examination,  see  the  title  Prize.  As  to  examina- 
tion for  insurance,  see  the  title  Insurance.  As  to  examination  of  witnesses, 
see  the  titles  Depositions,  ante,  p.  321 ;  Witnesses.  As  to  examination  of 
parties  before  trial,  see  the  title  Discovery,  ante,  p.  350.  As  to  examination  and 
examiners  in  patent  cases,  see  the  title  Patents.  As  to  examination  of  attor- 
ney, see  the  title  Attorney  and  Client,  vol.  2,  p.  707 ;  in  bankruptcy,  see  the 
title  Bankruptcy,  vol.  2,  p.  847:  of  debtor  in  proceedings  supplementary  to  ex- 
ecution, see  the  titles  Attachment  and  Garnishment,  vol.  2,  p.  691,  et  seq. ; 
Executions;  Supplementary  Proceedings;  of  insane  person,  see  the  title 
Insanity;  of  married  woman,  see  the  title  Acknowledgments,  vol.  1,  pp. 
78  ■    83  ■    89 

EXAMINATION  OF  ACCUSED  BEFORE  TRIAL.— See  the  titles  Com- 
mitment and  Preliminary  Examination  of  Accused,  vol.  3.  p.  951. 

EXAMINATION  PRO  INTERESSE  SUO.— When  any  person  claims  to  be 
entitled  to  an  estate  or  other  property  sequestered,  whether  by  mortgage  or  judg- 
ment, lease  or  otherwise,  or  has  a  title  paramount  to  the  sequestration,  he  should 
apply  to  the  court  to  direct  an  inquiry  whether  the  applicant  has  any  and  what 
interest  in  the  property  sequestered.  This  inquiry  is  called  an  examination  pro 
interesse  suo.1 

30.    Rebutting  evidence  as  to  motive. —  stand    and    asked    as    to    the    conversation 

In    an    action    of   trespass    for   forcibly  in-  which   took  place   at   the   attorney's    office 

vading    a    plantation,    carrying    off    some  at   the   time   when   the  deeds   and   contract 

slaves,  and  frightening  away  others,  where  to    reconvey    were     made.       Mr.     Justice 

the  defendant  has  been  allowed  to  give  in  Brown,   delivering   the   opinion   of  the   su- 

evidence    a    judgment    against    the    owner  preme    court    of    the    United    States,    said: 

of   the   plantation,    as    principal,    and   him-  "Now,    while    this    might    have    been    im- 

self   as    surety,    and    his    own    payment    of  proper    as    original    testimony,     it    would 

that   judgment,    as    an    explanation    of    his  have    been    manifestly    unfair     to      permit 

motives,    evidence    is    also    admissible    to  r>o»k   to   give   his  version   of   the   transac- 

show   that    the   surety   had   not   been  com-  t'    n    gathered   from   conversation   between 

pel!' d    to   pay   the   debt,   by   showing   that  the  parties,  and  to  deny  the   plaintiffs  the 

the   creditor  had   been   enjoined  from  col-'  privilege  of  giving  their  version  of  it.  The 

lecting  it,   in   order   to  rebut   the   evidence  defendant    himself,    having     thrown       the 

previously  offered  on  the  other  side.    Mc-  bars   down,   has   evidently  no   right   to  ob- 

\'"'e   v.   Crofford,   13   How.   447,  14  L.   Ed.  ject    to    the    plaintiffs    having    taken    ad- 

21?.  vantage    of    the    license    thereby    given    to 

91.    Evidence  in  rebuttal  of  incompetent  submit    to    the    jury    their    understanding 

evidence. — Bogk  v.   Gassert.   140  U.   S.  17,  of  the   agreement."    Bogk  v.   Gassert,   140 

37   L.    Ed.   631.  U.    S.    17.    37   L.    Ed.    631. 

Party   cannot   complain   when  he   offers  32.     Right    to    introduce    irrelevant    evi- 

hke  evidence.— The  question   at  issue  was  dence   in   rebuttal.— Stringer   v.    Young,    3 

wlnthcr    a    certain    deed,    absolute    on    its  pct     ^or,    7   j      j?(j    ggg 
face,  was  give,,   for  the  security  of  a  loan  R    '  j     ^  g 

or    whether    it    was    an    absolute    convey-  .  Krippendorf  v.    Hyde    110   Q. 

ance.      I  he   defendant   had   testified   as   to 


«ll    l   C.  I    IIC       I  le  1  eilll.tll  I       II. Ill       ie>lllieu       <l^       lu  r,       „_«       r>oo       nr      T  T"    1        1  a  r  C  II 

.,  ,  , •      „        S.  2(fi.  283,  25  L.   Ed.  145.     See,  generallv, 

the    transaction    and    as    to    conversations  ...,       'r>Tr,r,T:. nrr,nc,      ot?Xttt?o^t>  \ 

that  had  taken   place  between   the   parties. 

Tn    rebuttal    witnesses    were   put   upon    the 


tie    transaction    and    as    to    conversations         ,  ,        V>  t? /->  r>  t  i  t- t^  r>  c      of  oyTrci'D  a 
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EXAMINING  COURT.— Sec  the  title  Commitment  and  Preliminary   Ex- 

AMINATION   OF   ACCUSED,    vol.   3,   p.   951. 

EXCAVATIONS. — See  the  titles  Adjoining  Landowners,  vol.  1,  p.  117; 
Streets  and  Highways;  Working  Contracts.  See,  also,  the  title  Negli- 
gence. 

EXCEPTIONS.— See,  generally,  the  titles,  Exceptions,  Bill  of  and  State- 
ment of  Facts  on  Appeal;  Trial;  Venue.  In  deeds,  see  the  title  Deeds, 
vol.  5,  pp.  274,  275;  in  insurance  policy,  see  the  title  [nsurance;  in  other  in- 
struments, see  the  titles  treating  thereof.  As  to  burden  of  proving,  see  the  title 
Presumptions  and  Burden  of  Proof.  As  to  necessity  to  negative  exception 
in  indictment  or  information,  etc.,  see  the  title  Indictments,  Informations 
Presentments  and  Complaints.  As  to  exeeptiens  to  answer,  see  the  title 
Equity,  ante,  p.  803;  to  report  or  finding  of  referee  or  master,  see  the  title 
Reference.  As  to  exceptions  in  admiralty,  see  the  title  Admiralty  vol  1 
pp.  154.  161.  165,  177,  191.     See  note  1. 

EXCEPTIONS  AND  OBJECTIONS.— See  the  title  Appeal  and  Error    vol 
2,  pp.  83,  119. 


1.  Exceptions. — "This  stipulation  pro- 
vides for  such  an  extension,  but  it  is 
made  expressly  subject  to  'an  exception.' 
The  use  of  the  word  exception  indicates 
that  something  is  taken  out  from  the 
principal  matter  provided  for  in  the  clause 
or  paragraph  in  which  the  word  is  found, 
and  not  that  something  is  taken  out  of  or 
changed  from  other  provisions  in  other 
clauses  of  the  entire  contract."  Anvil 
Mining  Co.  v.  Humble.  153  U.  S.  540,  548, 
38   L.   Ed.   814. 

Libel  and  slander. — The  term  excep- 
tions, as  applied  to  cases  of  privileged 
statements  in  libel  and  slander,  could 
never  be  interpreted  to  mean  that  there 
is  a  class  of  actions  or  transactions  placed 
above  the  cognizance  of  the  law,  absolved 
from  the  commands  of  justice.  White  v. 
Nichols,  3  How.  266,  287,  11  L.  Ed.  591. 
See.  generally,  the  title  LIBEL  AND 
SLANDER. 


"Peremptory  exceptions,  in  the  juris- 
prudence of  that  state,  are  two  classes,  of 
which  the  first  is  equivalent  m  import 
to  a  demurrer  at  common  law,  and  of 
course  must  in  all  cases  be  adjudged  by 
the  court.  Somewhat  different  rules  apply 
in  the  second  class,  which,  without  going 
into  the  merits  of  the  cause,  show  that 
the  plaintiff  cannot  maintain  the  action 
either  because  it  is  prescribed  or  because 
the  cause  of  action  has  been  destroyed  or 
extinguished.  Such  an  exception  may  be 
pleaded  in  every  stage  of  the  litigation 
previous  to  the  definitive  judgment,  but 
the  rule  is  that  it  must  be  pleaded 
specially,  and  that  sufficient  time  must  be 
allowed  to  the  adverse  party  to  make 
defense.  Code  of  Prac.  1870,  La.,  art. 
345."  Montgomery  v.  Samory,  99  U.  S 
482,    486,    25    L.    Ed.    375. 

Exception  and  Proviso  Distinguished 
See,    PROVISO. 
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